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PREFACE TO FOURTH EDITION 

*« ''‘•"Vfil to llie ineml>cn of the llench anti the Bit for IheteaQys^ 
''' •*' « hook The book was 
« I was engaged m 

. In this edition, 

I base made cettaiii uiip^iiM edutc Code with 

t -• r* V I CoutU Acts Letters i aitiii of different ILgh 

I ■ 1934 and also some other Acta have been 

^ / 40 p c new matters have been insetted The 

sue of the book has been changed from Double Crown i6vo to Royal 8vo 
Although the cost of i!ie production has become nearly double I have 
increased the price of the book only by 8 as with the expectation that it may 
reach every lawyer rich or poor senior or junior All the amendments upto 
tSlh Sepiemhet 1934 have been incorporated In the texts of the Acts 

konhacjar 


T/it ISth Stplcmbi.r, 
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THE ACTING JUDGES ACT, 1867. 

ACT XVI OF 1867. 

Rrcrixrn Titc 0 G jmrxr o\ rnr t<T Mxrch, *>■ 6;. 

An A t iy .1 ir~f ,»// t* if Hun /u UJct! cfitts. 

'N Hijirxs 0 t Cioxcrr:* Gci'ta\ ff ltnh\ In Comcjl or the I/>utI Govern* 
, trent 3 « the rite l<*, ii emroweted b) iIivcTt 

tn-jrtntv* ti> a)pomt ih- juiVcf of ccriun 
Coutu ti Rrittv’i In In; an 1 n’eten ri !»»> l*ctn «I«uh’cil whether lie or n 
«* c‘“pjt«r*ci to It ^>etr jn» to a-i fin*)rMil> tx s t ti Jui'^cr niitl tl w 
cx;>^lt'‘nl IQ Tftijxc tjMi dou’j'j.u « httc ’7 cnjcltd si follows,— 

1 In exerp cst" jn winch the Govern « General of India tn Council, or 
Tower tn sjintt a n't* 1*0 si Goxtinnicnt, ni the case nny be, 

*' ' hn power umlet in) act or UtRuhlion lo appoint 

X Juke of ‘tty Court in 1 rimh Imlin. sucli 
power » iiU t*'’ talen to in Kt** il»e piwcr to ajijwiini any iM.r$on cipablc of 
{ring anjKiinie 1 n p ffinnctit Jti of soth Court, to act as Jmlpc of the lane 
Coxiii (or tuch time ax the Ouxetnot t»encrxl o( India m Council or llie 
Local Goxctnn cm. as the care mx) l»,. shall direct 

Lxery penon 10 appomtej to act icmporariljf as a Judge of any such Court 

■n c r I.-, .c. «n 1 .■one. 'V'"^ JT"’ "" 

which he woultl have hxo anil been liable I*' 
P^rf jfsi in care he had b*cn duly appomitd x jiermancnt Judge of the sxrt 
Court 

2 Lx crj sucli Act and Regulation shall be construed as il h contxiiiei 
Conxwu'-iion of cnacimcnts a sjicciil clause to the purpoTl orcTcctoflh 

rcicried to first section of this Act. 


THE ADMimSTRATOR-GENERAUS ACT, 19)3 

ACT NO Ml OF J 95 3 

Hccciveo TUB C G's Assrir ot tub ayrri I coRUAitV’, *r 5 ij 

An Act ta loMoluiait and amtnd the taw relating to the offite and 
diitiei oj Adntliutlrator General. 

WirEKiTAs it IS cKDcdient to consolidate and .xnxend the laiv relatiD-’ to ti,,. 
office and duties of Admintsitalot General , U Is hereby enacted ns foJjo^j 

I’ARl I 

PUEUSUMAHY 

Short tule, cxient and com \ fil This Act may bg 

mcncemeni trator Central s A^t J9 i 3. the Ad 

(i) It extends to the whole of British India, mclnding ((^g Sjnihii 
and British Baluchistan, and applies also to all Bruixi, . * 

Ihs Majesty tn the teriiiories of Native Slates in India, 

C C. H. Vol I 
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THE ADMINISTRATOR CENERAl'S ACT. 
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(3) It shall come into force on such date as the Governor General in Council 
may, by notification in the Ga'etie aj India, direct 

Notes— Theotnceeril.cAdnii,.iMrnotGtncril m *1. country grew out ot 
the Mercantile and Trading Company la Bengal, «hose mierests were safe gimded 
by the charier establishing the Supreme Court of Judicature at Fort \\ imam m 
Bengal dated the s6th March 1774 Its iunedons hue been neveloped and 
regulated on lines which experience has si own to be necessity « and it is an illustra 
tion of the adoption and modificanon 10 suit local circumsiarces, of those principles 
which underlie the law of trusts, and the (aw affecting the administration of the 
estates of the deceased persons — ^Vide Kennys Administration Practice By 
Slat 39 and Geo U C 79 Ecclesiastical Registrars were appointed to take 
charge of deceaseds properly vihere the deceased had no next of hin The first 
Administrator Genera! was appointed by Act VII of 1849 

Local Extent — Act II of 1874 was jn force in Sonthal Parganas, in the Arakan 
Hill District m British Baluchistan, in Augul and in the Khond mals 


, , . , ^ 2 In this Act, unless there is anything 

n etpte a 1 ti repugnant in the subject or context, — 

(i) “assets" means all the property, moveable and immoveable, of a 
deceased persooi which is chargeable with, md applicable to, the payment of 
hts debts and legacies, or available for distribution among his heirs and 
next of km 

(а) " exempted person ’ meins an Indian Chrtstian, a Hindu, Muhammadan, 
Parsi or Buddhut, or 1 person exempted under section 333 of th* Indnn 
Succession Act, 1865,* from the operation of that Act 

($) ' Government " meins the Governor General in Cooncil, so lai as the 
Act relates to the Presidency of Bengal and the Local Governments of Madras 
and Bombay respectively, so far os the Act relates to those Presidencies : 

(4) “Indian Christian’ means a Name of India who is or in good faith 
claims to be of unmued Asiatic descent, and who professes any form of the 
Christian religion 

(5) “ Letters of administration ' includes any letters of administration 
whether general or with a copy of the Will innexed, or limited in time or 
otherwise 

(б) “ next of km " includes a widower or widow of 1 deceased person, or 
any other person who by law would be entitled to letters of administration in 
preference to a creditor or legatee of the deceased 

(y) “ Official Gazette ’ means, in the case of the presidency of Bengil, the 
Gasette of lidta, and in the cases of the Presidencies of Madras and Bombay, 
the Fort St George and Bombay Government Gazettes, respectively i 

fSl “Prescribed’ means prescribed by rules under this Act | 

I (o) “ Presidency of Bengal” includes the terntotnes for the time being 
uni f . ^ . r- r. William m Bengal'' 

in Oudh, the provinces 

of Central Provinces 

As ■ province of Delhi 

Ajmer and Merwiia, ibe Andaman and Nicobar Islands, and such 
of the territories of Native States aforesaid as the Governor General 
in Council may, by notlBcition in the Gazette of India, direct 
“Prendency of Bombay’ includes the territories for the time bemc 
under the government of the Governor of Bombay m Council tht 
Province of Bntisb Baluchistan and such of the terntnr.U 
Native States aforesaid as the Governor General m Council 
by notification in the Gazette of India, direct 
(J) “ Presidency of Madras ’ includes the territories for the time bp.n,. 
under the government ot the Governor of Fort St Georg^in 


19 ) 
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Council, the pro\ince of Coorg. 'ind such of the territories of 
Name States aforesitd as the Governor General in Council may, 
by notification in the GattUe */ Jndta, direct ; 

■Prcsidenc)” means an> of the rtcstdcncics mentioned in clause (9) : 

‘ Revenues of the Government means, in respect of any part of India 


AE«et8 —-The ^erm “assets ' means ami includes properly of a dcccsccl person 
charpcahle wiih ami apphcnble TO the payment of hif clcins and legacies It would 
therefore include immoveable propcrij InteCourjtn 25C 65 , see also tiyi 

V A'jryjn, 1 B H C R 


Exempted persona —Section 33a of Act X of 1E65 has been repealed See 
now «eaion 3 of A* *“ * * — I*' 

non 332 of ihe Indn ■ ' . ■ * 

Province ol Coorg, v 1 ■ , 

of India j£6^, p 1 

aoib Novemlrfr, i££6, Bombay t tst of Local Rules and Orders, Td 1896, p 2C1 , (3) 
the members of ' - • ^ ^ 1671, 

dated the 20lh 3 P 6 

4) d/unrfis, Or oJtiiu it, 

A'urr'it. Vide 

notification No ' 1913 , 

sec also Ttfttl ijrun v njri(>n, .0 vv *n 10&,. iiuu3}<-> i 1 it l j 525*36 
Ind Cas 20O 


pv- »,* , 


selves witlulie members of the religion of tbeir adoption in such a case the rule o( 
inheritance as prescribed by the Inuian Succession Act is applicabc to the parties 
Mukherjeey Al/re(f, \ Cas 697** 36 P U 1909 . sec also v Abraham, 

9M.I A I95'“i W R 1 P C : ffipenhalav 5 i* 4 j«At, i5 C L J 459 ; HaiUngt 
V ContUxet, 23B 539, Daunts Pacottt,\^'Q 783 But he will be Considered as 
an exempted person under tins Act 

But if a Hindu has an admiration for the principles of Clirisiianity and attends 
church service he does not thereby cease to be a Hindu nor does hts personallatv 
cease to bind hiRi before baptism /agendrav Kani (1900)? L R 251 , ATrJ Edith 
Suion Mukhirjtey Mrs George Allred and ors 52 P W R 1907, AdmimstratOr 
General-’ v Anana’icHan, S iff , /’tf/mvwwwr r GVrusrrme, t M -Ciij 

Liettera of Administration — ^The term includes letters of administration 
whether with the Will annexed or without it It also includes letters of administration 
limned in time or otherwise Limited grams are dealt with m Chapter II of Part IX 
of the Succession Act 39 of 1925 

Next of km — According to English Liw when used simphciUr, it means blood 


Milne V Gilbert, 5 D M & G jio , Colhngood v Page 1 Ventr 424 , 
Brawny Wood Allyn, 36 In England relviioos by marriage are not included 
Nichols V Savage, 18 Ves 53, Camel v Camden laVcs 372, Watty Watt 
3 Ves 244 , Bailey v A'<« Wright, 18 Ves 49 But in India the fiw is otherwise It 
includes both husband and wife In sections SS and 56 of the Indian Succession 
Act» the words "next of km’ and "relatives’* are synonymous, and are colleruve 
names for the persons mentioned in Part I and Part 11 of Schedule 11 Hijnbaiy 
Bttrjorjt, asB 909 


* Added by Act 2t of 1921 
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Official Gazette —According lo cimse f 1 ic . ... 

Gcneril m Council so fir as tl e Aci rHn«.e Gov«rnmeni’ meins tlie Governor 
the ofTicnl gazette meins the Girette nr i' i ' * ^‘‘^snlency of Dengil Similarly 
Bengal This difference is o viip to th». r,,.. Iil * of ihe Pres dency of 

‘S" 'ones for the tim* h m. unlerM"’* Presidency of Bengil includes 
William in Council the Unned I mvi../. ROvcrnmeni of the Governor of Fort 
Punjab Burmi Bihar and Orissi il p i '*’*’'* ® '*'0 Provinces of the 

Frontier Province , he Province of 

PARI 11 

The Office op Administrator GENPUAr 
Appointment and desigm Q i 

'on of the Administrators Rpnirv.! »« Bresidenties of 

Toyof thesa^rPraldTO^sK";'^^ Admin, stntor Gcnenil of 

(rt) a Barrister , or 

W a person hSdi^g^SrSiw^ of ’* 

.V 'Commencement of this Act P'''^ General at the 

Ad respectively the Admmis 

Administrator General Jf Bombay “fid the 

lent of Ind a so far as 

I meaning 

‘ The word * Govern 

Madras and Bombav 

uime 9 W and lor the meming of ihe term • ?' vide eection 2 

Ac, 11 of ,l„ on,' ”f Madras „de seciion 2. 
or of ihu Faculty of Advocates in Seoilmrt /.ev England or Ireland 

General Vide section 6 of Act U of 1874 appointed an Admin strator 

4 The Goverment may appoint a Deot n 
Appointment and powers of Administrator Genera?^ 

Deputy Administrators Gene appomted shall subject to ^ deputy so 
Government ,nd the Ser.^ v„ ‘hd 

f^G^nerT' « 


IJot©S^“Bv this cpf*t«v*i** « 

Administrator General '* for the anny, f 

Gc.„ 2, ore a, so mentioned'"!;.', lec,';:„'»S„,^y„£f4mri'' ^ 

Grants whether limited nt. 1 Provision m Act 11 of 

they are SriwlT' P^rGalz/Tc^j^ 

thesamecase 11 ', /e/ held that ;{p r" /r m which 

eial seal and to -ue Vi ^e^era 
sued in hts corporate naSr ^ ®f^c»al 
corpora 
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Corpomtion Polo— Cornonlions ire u8uill> clusificd tinder two heads, vir , 
corponiion soJe and corporiuon igprcfTil* corponiion according to I ord 

CoVe H ‘inMiible an 1 inimorial il las no soul, neither is it subject to the 
— > ft ~ ifc IIS iniangi 

< « aaratc fersoni 

* he folloivinf' leading 

s • • of foundauon — Vide 


AnJK'^rrt ^futi:cr/'jl Cerfo / 2 


PARI III. 


Right's, Po rcR's, Dunn and I lAtiUTics of the Adhimstratur Geserau 
(fi) Grinti of iMItts oj AamtnxittaUon and Prehatt 

C So far as regards the Adminitlnior General of any presidency, the 
\s rc,.iids \ Iniin straior Digh Court “tl *hc prcsidenc) town shall be 
GcncrarHi>,h Court at 1 rcsi deemed to Iw 1 (?ourt of Competent junsdictton 
denrj to «rn to b" deeme 1 a for the purpose of granting prolvatc or letters of 
Court of coTipetem juris he administration under any hw for the time being 
i oa for il c purpose of graming m force whercsocacr within the presidency the 
pro me or letters of ailminis estate to be administered is situate 
traiion 

jun“diction of High Court — Tlie Court has junshction to grant probate or 
letters of adm lustration to tl e estate of ihc deceased if he left property witlun the 
jurisdiction of tie Court or if |1 c deceased had a fired place of abo le wiihin its 
jurisd ciion A'ciwrem \ llurro 8C S7o , t urdnnjt v A'lrry/ 17 B 689, Ee 
Lentouth 24 1:0 Co int\ Anxnt 19 N L R $4 , Dhanrao v Lakshmtbai, 
20 n C07 I X ji\ Vxihnu 9B 241 , InthezocdscJ Mohendri Nonun 5 C \V 
N 3"7 / i« / 1/ xdur v Mohxrxnee 4 C L K 49, , Gotvn v Saboo 2CfW R 
286 , Jn tht 0} Prodtl L, h I I fi. D 454 In xe Sansnje 3 P D ^2 
But in the case of Administrator Get eral the High Court at the presidency tonn 
has such a juris liciion irrespective of the fixed place of abode or the deceased or 
the Situation of Ins properties So far as the Administrator General of Bengal is 
Co teemed such appl canon may be made to the Hicli Court of Calcutta Vide also 
I B L R 0 C 3 

7. Anj leuers of administration, which ate granted after the commerce 
A Imin stratof General cn of this Act by the High Court at any 

lute 1 10 letters of admin sira 
tion, unless granted to next of 
kin 


Loiters of administration gTant“d by High Court —Sections 218 and 219 
of the Succession Act 39 of 1925 Jay down that letters of administration maybe- 
granted even to a creditor in the absence of the next of kin But this section lays 
down ihat when such grant is made by a High Court at any presidency town it 
shall be granted to the Administrator General m preference to a cred tor So far 
as the estate of an illegitimate person is concerned the Administrator General is 
entitled to Icitcrs of administration De Mellow y Broughton it B L R App 6, 
In the goods of Stmpson 1 M H C R 171 , vide notifi''alion No 2189 dated 
jist March, 1873 it B L R 7 note 

Nextofkin — Next of kin tn Ihi* semon means the nearest of km absolutely, 
not nearest of kin in India — per NonnanJ m Iss the goods of Smallwood 2othJuly 
1868 where a brother the nearest of k n in India was held not to be enmied in 
priority to the Administrator General there being a father and mother alive m 
England— Vide Hendersons Testamesxtary Succession p 420 He is entitled in 
preference to pecuniary legatee Ir te Vesgis i B H C R 103 

8 I he Administrator General of the presidency shall be deemed by all 
. , z' „T en the Courts in the presidency to have a right to 

tidedloEs oraTm.ms.m letters of adm.mstrat.o/ other than fetters 

lion m preference to creditor, pendente Iste in preference to that of- 
non universal legatee or friend 
(o) a creditor , or 
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(A) a legatee other than an universal legatee , or 
(f) a friend of the deceased 

Scope — By section 7 ihe Court s required lo grant letters of 
the Administrator General if no person appear eniitled as nextofuin ana 'I"® 
such grant is made by tl e H gh Gout at any PtesitTcncy town So far as , 

are concerned the Admin s raioi General oftl e Pres dc cy I ns a preferential rigi 
to obtain letters of administration over a cred tor or a legatee other than an univers^ 
legatee or a friend of the dccecscd The difference betivcen this section and 
section 7 appears to be that under sect on ^ the grant must be made to the Ad 
mintsirator General where there is no next oflcm uhereas under this section it is 
optional with the Administrator General to exerc se his rights or not These two 
sections qualify the law laid down in sections 218 2ig and 234 of the Indian Succession 

Act, 39 of 1925 


When Administrator General 
IS to administer estates of per 
sons other than exempted 
persons 


If any person not being an exempted person has died leaving within 
any Presidency assets exceeding the value of 
‘Wo thousand rupees 

and if no person to whom any Court would 
have jurisdiction to commit administration of 
such assets has tpjthin one month after his death, 
applied in such presidency for probate of his will or for letters of administration 
of his estate, 

the Administrator General of the presidency in which such assets are, shall, 
subject to any rules made by the Government, within a reasonable time after he 
has had notice of the death of such person, and of his having left su-'h 
assets take such proceedings as may be necessary to obtain from the High 
Court at the presidency town letters of administration of the estate of such 
person 


’ ’ ^ ’ he local limits 

isdiction of the 
the Court on \ 

being satisfied that danger is to be apprehended 
of misappropriation, deterioration or waste of 
such assets unless letters of adminislraiion of the estate of such person are 
granted may upon the application of the Administrator General or of any person 
interested in such assets or in the due administration thereof make an order, 
upon such terms as to indemnifying the Administrator General against costs and 
other expenses as the Court thinks fit directing the Administrator General to 
’ ' ' ' h person Provided that, 

section for letters of ad 
^ ^ Court may refuse to grant 

’ unnecessary for the 

make such order as 

Notes— This section is applicable to the assets of the Hindus and Mahomedans 

also It 'cquires tint the Court shall be satisfied ihit the danger IS to be npprehen 
ded of the misappropriation of such assets unless letters of adm nistration of the 
effects of the deceased are granted The bare possibility that the Act of Limitation 


/ 


10 ’ 

Power to 
tor Genera* 11 
minisUation 


Substituted by Act 32 of 1926 
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may ultimately become a bar to the recovery of assets is not such danger of mis 
' 1 — —-alion to the Administrator General 
r to the estate it seems, cannot apply 
liter the title of the ^dmtnlSt^ator♦ 
5 death of ihc deceased Vitfe Lai 
See also section 220 of the Indian 
• Administrator General cannot take 

ler of the Court Nntyo Gopal v 


Pouer to direct Adminis 
trator General to coUcli an 1 
hold assets until right of 
succession or administration 
IS determined 


11 . (1^ Whenever any person has died 
leaving assets nithtn the local limits of the 
ordiniT) original civil jurisdiction of .any of the 
said High Courts, 


and such Court is satisfied that there is no person immediately .available, 
who IS legally cniiiled to the succession to such assets or that danger is to be 
' » . . . . f assets, before it 

■ ■ * lUcccssion thereto, or 

■ ■ * * ndmintstraiion of the 

estate of such deceased person, 

the Court maj, upon the apphcation of the Administrator General or of any 
person interested in such assets or m the due administration tberpof .*»— 

direct ihr* Adminitfi*''* * 


t-g 3 C 2 p- nV 

o s S S'* p o s A K ^ 

! S5.s|-2, - -“gsnsf s-:; 

fi’ S 5»522 u ‘-soS.S-® 

5 rt*a g cs . . - 


^ I 


3 Si? 
S’ S S- ?ral 

3 3 5 5 ’’ s “><">8 
— 0 tttion is 






1 o 3 " 

■> P rt c 

2 C.S «i 

235.! 


^ S minted without 

_ A Pro Prac 431 
« ^ //dW«2SardT 

5 ? e/is, 2 PhilJ 224 It 

3 2 jve not only that no 
8 .owledge of the proceed 
5, is ordinarily revoked on 
„ 5 O • 3C W N 607 

S ^ ^ ibe AdnunuU.CAfixr Gaw J.£ ij 

2 3 3 S'” ^ g 5 4 3 s I g "ih the i<rovisiQns of this Act are 

s 53 «§ 5 <S“.-, "Sig fcourt may order the costs of obtain 
4 of administration, and the whole 
c’Sa_ o/tof any fees which would otherwise 
CT payable under this Act, together with 
al in any proceedings taken to obtain such 
^ 5 ctained by the Administrator General out of 


• s o-a? 


5 a. sy 
3 g " 

: a 


eg »a B ^ 2 jjjjj section shall affect the provisions of clause (e) 

^ 2 jn the Court may order costs to be paid to the Adminis 
^ o Hsets The Administrator General is also allowed commission 
o S Tnanual possession of cash. Government promissory notea, etc 
’^f^tmpson I M H C R 171 , see also Ntrlja Gopal Biswas v 
?i 241 


55 & 56 Vict C 51 
C H. Vol. 1—2 


t Inserted by Act 10 of 1927 
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(fi) jx legitee other than an uniwrsa; kgsitee , or 
(<r) a friend of the deceased 

Scope— By section 7 ihc Coun is required lo crmi leuets of 

the Adminisiralor Genen', d ni> person i-mv— • « oflm and " 

, o fat as ouier places 

pt«fercn{i.iJ right 
than in universal 
uiKcieiit-e between tins secuon and 
section 7 appears to be (hat under sect on 7 the grant most be made to the Ad- 
mmistralor Genera] ivhere there ts no nextorkin whereas under this section at ts 
optional with the Administrator Genera) to exercise hif rights or nol These two 
sections qualify the law laid don/> in seettons 218, 219 and 234 of the Indian Succession 
Act, 39 of 1925 

9 If any person, not being an exempted person has died lettving within 
„ , . . „ , any Presidency assets exceeding the value of 

When Administrator General .k' ihousind *' ruoees 

OTlS“oTr"nn’'l«mS , and It no person to whom an, Court nooW 
persons jurtsdiction lo comnut administration ol 

such assets has, within one month after his death, 
applied in such presidency hr probafe of bts wtU, or for letters of administration 
of his estate, 

the Administrator General of the presidency m which such assets are, shall, 
subject to any rules made by the Government, within a retsottable time after he 
has had notice of the death of such person, and of bis having left su'*h 
assets, take such proceedings as miy be necessary to obtain from the High 
Court at the presidency town letters of administration 0/ the estate of such 
person. 

' Scope— 'If the assets do not exceed •va.I'.v «•'— * 


on IS not applicable 
iistration as regards 
The legal heir^are 


10 Whenever any person bas died leaving assets within the local limits 
,v . a. - . . of the ordinary original civil jumdiction of the 

,ft°General 10 up* for ud “'S’" » ^'aeucy toivu thu Court, On 

• ministration being satisfied that danger is to be apprehended 

of misappropriation, deterioration or waste of 
sttcb assets unless letters of administration of the estate of such p tson ate 
granted may upon the application of the Administrator General or , 

interested in such assets or in the due administration thereof, in" 

upon such terms as to indemnifying the Administrator General agp 
other expenses as the Court thinks fit, directing the Administral 
apply for letters of administration of the estate of such person ; 
in the case or an application bp*r*<» -j . 


e Court shall tu ' 


*.lbSeCl)An 

also It requires iVint 
fled of the TOfsa7>p'iopT 
effects of ihe deceased aK i.iuntcd 


The bare possibility that the 


tis 

‘tv 


the 


Substituted by Act 3T of 1926, 
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mi> ultimately become a bar to ihe recovery of assets is not such danger of mis- 
r -1- - c—. on to the Administrator General 
. ■ ■ ■ ; ■ • , >liic estate It seems, cannot apply 

■ ■ , er the title of the ^dmlnlstrato^- 

• . leath of the deceased Vtefe Lai 

■ • also section 22o o( the Indian 

' , j , »dmini5traior General cannot take 

possession of the estate VMlhout a previous order of the Court Nnljo Gopal v. 

Gfftiril, 10 C \V N ?4t 

rower to direct Adminis tl* (0 'Vhenever any person has died 

trator General to collect an! leaving assets within the local hmits of the 
hold assets until right of ordinary original cjviJ junsdicuon of any of the 
succession or administration said High Courts, 

IS determined 

and such Court is satisfied that there is no person immediately available, 
who IS It-gall) entitled to the succession to such assets or that danger is to be 
apprehended of misappropri itioa deterioration or waste of such assets, before it 
can be determined who may be legally entitled to the succession thereto, or 
whether the Admiinsiralor General is entitled to letters of administration of the 
estate of such deceased person, 

the Court may, upon the application of the Administrator General or of any 
person interested in such assets, or in the due administration tliercof, forthwith 
direct the Admimsirator General to collect and take possession of such assets, 
‘ .... . ^ directions 

^ \ ’the provisions 


• . IS section shall 

entitle the Administrator General, 

(o^ to maintain atxy suit or proceeding for the recovery of such assets, and 
(i) • r . . , 


(0 *^^6 under 

rules made under this Act, and to reimburse himself for all pay 
ments made by him in respect of such assets which a private ad 
ministraior might lawfully have made 

Scope— The admission by the applicant that there is a valid Will does not 

^yord ‘succession’ m this 

Even where the Administrator 
inder this section /« Ms 

J , Cas 431 , see also 5 C 220 An 

late or letters of adnKiistration so 

far as respects the title under it to get in the property of the deceased v 

I Boul 6;4 cited in Henderson p 4*3 The^posilion of an Admmistr^or 

mi 

est ■ 

10 C W N it,\ supra The Administrator General does not part with his interest 
in a business by merely handing over the keys of the business premises 25 Inrf Cas 
153 The Administrator General is entitled to his costs for the protection of the 
estate under this section Amerv Rruett 10 B 350 Under this section the right 
of the Administrator 'Jenersl dates from the death of the deceased Dhaijt v A G 
23 B 428 Under this section he can only protect the estate and is not to administer 
property Henderson 4*3 , see also 26 Ind Cas 793 

Grant of probate or letters 12. If, in the course of proceedings t© 
of administration to person obtain letters of administration under the provi, 
appearing m the course of 5,0^5 of section 9, section 10 or section ij 
proceedings taken by Admi- appears and establishes bis claim— 

nistrator General under sec “ • vr 

tions 9, 10 and ii ^ 
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(a) to probate of the will of the decexsed 
(<i) to letters of 'idministn ion as ntxt of kin of the deceased, and 
such security as may be required of hurt by law, 
the Court shall grant probate of the will or letters of administration 
accordingly, and shall award to the administrittor General the costs of any 
proceeding taken by him, under those sections to the pud out of the estate as 
part of the testamentary or intestate expenses thereof 

Notes — Sections la and 13 are explained by Mr Sen as applying only to cases 
where a person comes forward and unexpeciedly propounds a Will I think there 
IS no reason in sections 12 and 13 which requires a condition of unexpectedness at 
all Per Rankin / in In the Goods of PashupUi Vukkeryee, 24 C W N 3'’6 at 
p 328 , see also 26 Ind Cas 793 


13 If, in the course of proceedings to obtain letters 01 administration 
, , ^ under the provisions of section 9 , section 10 or 

Grant of administration to ,, no person appears and establishes 

h s claim 10 prob«e of a w.ll, or to a grant of 
letters of administration as next of km of the 
deceased within such period as to the Court seems reasonable, 

or if a pnson who has established his claim to a grant of letters of adminis 
tration as next of km of the deceased fails to give such security as may he 
required of him by law 

the Court may grant letters of administration to the Admistrator General 
Notes —Vide notes under s 12 




14 Nothing in this Act shall be deemed to preclude th“ Administrator 
Admimstrator-General not to the Court for letters 

pVduded from applying for of administration in any case within the period 
Ut fs wiihtn one month after of one month from the death of the deceased 
deain 

Not^— Under section 9 the Adm nistrator General 1$ bound ro apply for 
probate or\etter8 of administriiion after a period of one month if the deceased he 
not an exem^ed person Sind if he dies leaving within any P/es dency town asseis 
exceeding the value of one thousand rupees Bui that section does not preclude 

the Adm nisirator^eneral from applying to the Court for a grait will 11 tl e period 
of one month N. 

(^) Eitatti of P^o^s iuhjict’to the Army A l* or Ike Air Fir e Aet* * ^ 

. 15 Nothing in this Act shall be deemed^ 

Drt'is“Ac°?Sr Reg.mmtal Debls 

Act, 1893 I 

Notes— On ihe dcaih of a person while s ibject to m I, larj hw ihe prescribed 


oline prdicieiin4iuuiti.soii me piopeiiyot me deceased Vides i of Regimental 
Debts Act, i 89 a \ 

10 It Shall not be necessary for the Administrator General to take out 
Letters of administration not letters of administration of the estate of any 
necessary in respect of small deceased person which u being administered by 
estates adtmn stored by Ad him m accordance with the provisions of the 
RegimetvUl Debts t 89 Sf if the value of 

Debts Act 1893 ^ estate does not on ihe date when such 

- .L ’ 4 u. . , administration ts committed to him exceed rupees 

one thousand he shall hate the same power in regard to such estate as he 
would have had if letters of adramistration had been granted to him ^ 


t 55 & 56 Vict c 51 


\ 


Inserted by Act 10 of 1927, 


S. 19J 
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Regimental Debts Act— The Admmisinior General can apply under ihe 
Regimental Dchis Act, Vide s 7 (*), 8 (s' ami s 9 

17. If Ihe Admiiuitrilor Gen-ral applies, in accordance with the provisions 
of the Rtgimental Debts Act, 1 89 J * for letters 
loncrtogrant Mministraior^ qJ adnimi>trat|on of the estate of any person 
General letters limited to pur jg (l,e “or the Air I orce Act.’M 

the Court mp^ grant to him letters of admin.s 
mental Debts Act 18)3 Iralion limited to the purpose of dealing with 

such estate in accordance with provisions of the 

Rccimcntal Debts \ct,. jl'893 

Notes — \idess it to 24 of tl c regimental Debts Act 1893 
(f) aliini a/ Gftinfs 


IS If an eaecutor 0: next of kin of the dtctastd wlio Ins not been per 
Recall of a Iminiilraior sonally served with a citation or vvlio has not liad 
Generals a Immuiraiion, an I notice thereof in time to appear pursuant thereto 
gr^ni «j probate etc to c\c tstabliahcs to ti e satisfaction of the Court a claim 
cuior or next of Win to probatL of a will or to letters of adimnistra 

tion m preferenct to the \dmmisiritor General, any Rtters of admimsirilion 
granted in accordance with the provisions of this Act to the Administrator' 
General may he rev oWed. and probate or letters of administration may he granted 
to such executor or next of Win as the case may he 

Provided that no letters of administration granted to the Administrator 
General shall bo revoWxd fur the cause aforesaid except m cases in which a will 
of the deceased is proved in tht Presidency, unless tlie application for that pur 
pose IS made within SIX months aher the grant to Ihe Administrator General 
and the Court is satis led that there Ins been no unreasonable delay in making 
the application, or in transmitting the auihoniy under which the application is 
made j 

Revocation — A grant may be revoked where it has been granted without 
citing necessary parties TrtU an I Coote p 180 («) , ^/or*w«r on Pro Pr ic 431 
A perso 1 lnvin„ nonce can not apply for revocation katchffe v Barnes 2 S ai d T 
486, W^telerte^ v Andrews "1 and D 328, Newellss 2 PhiU 224 h 

IS necessary for the parly who appears for revocation to prove not only that no 
special citation uas served on Inm but also that he had no kno vledge of tl e proceed 
mgs Ptemchind w Surendrt 9C W N 190 A grant is ordinarily revoked on 
the ground that no citation is served 2 C W N 100 , 2 C W N 607 

.V AW/' jv^.wvvwiAtwAvsvv Ah? 

Cost of obtaini ig adminisira accordance with the provisions of this Act are 
lion etc may, on revocation revoked the Court may order the costs of obtain 
be ordered to be paid to Ad ing such letters of administration, and the whole 
minisirator General out of or any part of any fees which would otherwise 
have been payable under this Act, together with 
the costs of the Administrator General in any oroceedings taken to obtain such 
revocation, to be paid to or retained by the Administrator General out of 
the estate t 

Provided that nothing in this section shall affect the provisions of clause (0 
of sub section z of section ii. 

Notes — On revocation ihe Court may order costs to be paid to the Adminis 
trator General out of assets The Administrator General is also allowed commission 
even if he has taken manual possession of cash Government promissory notea, etc 
In the goods of Stmpson i M H C R 171 , see also Ntrtyci Copal BiSJtai v 
^ C loC W N 241 

* 55 & 56 Vict C 51 
C C H Vol. 1—2 


t Inserted by Act 10 of 1927 
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20 s If any letters of adnnnisiration granted to the Administrator General 
in accordance with the provisions ot this Act 

After rcvocat on letters ^re revoked the same shall, so far as regards the 

pramed to Adm nistraior Adnanistraior General and all persons acling 

£“",0 have' bel;r'l,d,b“ -"der hr, author.., -n P«S“e erc'^t as to 
, ' deemed to have been only vOinaolC exccy^ 

^ any act done by any such Administrator General 

or other person as aforesaid after notice of a will or of any other fact which 
would tender Such letters void 

Provided that no notice of a will or of any other fact which would render 
any su-h letters void shall affect the Admioi*tralor General or anj person 
acting under his authority in persuance of such letters unless within the period 
of one month from the time of giving such notice proceedings are commenced 
to prove the will or to cause the letters to be revoked, and such proceedings 
are prosecuted without unreasonable delay 

Voidable — The'^effect of the re ''' ^ 

proceeding for the grant of probate 
effect of the revocation depends ac 
Jttdu 19 C W N *’40 here the gi 
it are also void Abram v Cunmngk 

Ch 613 Jl'ooly V dart, B and Aid 744 JJeiendrav A ij \\ ■* 
Under the^section such a grant is only voidable and not void Jt is also slated m ibe 
section when such a grant becomes void 

21 If any letters of admintsiration granted to the administrator General 

Pajments made by Adraims 
trvtor General pr or to rev oca 
tion 

a copy ui uie uttt MiiitXLu, a 1 p4>i u i uul u 
acts done by or under the authorit) of the Administrator General in persuance 
of such letters of administration prior to the revocation which would have been 
vahd u ' 4 » V. 

of such 


Court are afterwards revoked or the 
V Dif'elos) 19 Am Dec 591 Foster 
I 33 Am Dec 227 , Coiindi v Va)/i/a 
in Sadija Ptesai v /idu A iM 19 


22 Whenever any 

Administrator General s 
non for grim of letter, 
admtnistrauon 


admmtstra 
isions of this 


non for grim of leitero ^ , . » ‘On required 

admtnistnuon stilM for the grant of such letters 

(0 the time and place of the death of the deceased to tlii, hP<r nf 
knowledge and belief of the petitioner. best of the 

')KloZ neuofv.n of the deceased 

(ir) particulars of the liabilities of the otvtc if known 
Cf s -8 of tl e Succession Aci 1035 

jjotes — The term vvsets inevns anl mcl , »n.s«r.. , 

clvvrgcable v ith an Uj j t wblc to the i vjn ent of I s dcliis an 1 leirici«^*'l! 

therefore inclu !c inunnveaWe I ropcrij /fl,,Cvmiii -r r fit .£^1 
ftey \ W n C \ S3 rcx,t4rjin $ L 65 , see also l/nn 
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Namo** of Surviving Nexlof Kin— The '* I'ouml to sttteiUc 

names of the fimilj or other relumes of the intcstile A't///»v //nV. 7 P. R 1903 
23 (i) All pro’utc? or * • ' * " * ‘ ' *' * ■ 

Prohi cs or le icrs to Iw ■ ' ■ • ■ 

prm crT JO Atlfnini«tninr . . ^ 

t.cricrilJn his mme of ofTicc, Auiiiiiimrajur liCncnl ot 'inj 1 residency 

cases^^n^M'irh " nr tuthorKc* Ihc AdminiSlntor Gcncnl of 

letters of Prtsidenc) to net as cxcculor ornd 

been prir cd to tl c Fceics is*/ rntnisttHor, as the cisc mi) be, of the cslitc to 
tical Kepmrar ‘/which such prohitc or letters rchtc 

(2I All pro’jiics md Icll'Ts of 1 Imin Stratton printed to the Frclcsnstical 
Rcpis'rir of iny of the late Supreme Courts shill hltL the sinit cfTexl m lU 
respects IS to my act hercafttr do le or rt juircd to I e done under this Act as 
if they hid been granted to the \dminiitriior ticncril 

To net fVS oxocutor— If m Ailmmislnto' Gcncnl tiV.es nin le icrs of idmints 
tri 101 10 il c csiitc novcible in I immovcib'c. of 1 Min In djinp inicstitc, the 
ul o c csii c of tl c dccciscd i cs s in the Vlmuustntor Gci cnl ind he cm dispose 
of n will o-Ji il c sincJion of tl c Court m su h mmner is rm> ippcir to him proper 
/' At^xrCifttx V P Chidn hm :6 Inl Cis 792"‘37 M L- J 400, see ilso 
ttC *11 fljt ro s-ch csti c xcsis n |um if the dccciscd "is in insolvent 
V» i/re V .1 it 2' Ind Cis jC/i^yS M tco After I is dcilli ill isscts vest in 
1 » sjcccsso* tn ofiice A it v » 13 C 713 

Pretidoncy — \ I le 4 C I P 4*-»4C 770. iC 53*’24W. R :o6 
24 Pro’ntc or letters < ' * • lligli Court at any 

, A , * * \dniinistrator General 

isstts of the dccciscd throughout such Presidency, 
and shill be conclusive IS to the representative 
title against all debtors of the dccciscd ind ill persons holding such assets, and 
ahall afford full indentntiy to all debtors piytng their debts ind all persons 
delivering up such assets to such AdminisintorOeneril : 

Provided that the High Court miy direct, by its grant, that such probate or 
letters of administration shill base like effect throughout one or more of the 
other Presidencies 

Whenever a grint is mide by a High Court to the Administritor General 
with such effect as last aforesaid, the Court shill send to the other High Courts 
a certificate that such grant has been mide, and such certificate shall be filed by 
the Courts receiving the same 

"" , , , — . _ it(nir>‘crftiun*tTj nn WiinmtSira- 

id those grants are not iffected 
■ s of Hewson iC 770=40 L. 

• 1 C 52-34 W R 206 

RepreBentaUve title — An Adminwlntor General may sue md be sued in his 
name Vide Anlome \ A G 2S Ti 529 , Bolaram v f?, 8 C W N. 93 , 
Corporation of Calculi tw A <7,3oC 927 

25 (rl Any private executor or administrator may, with the pi'evious 
„ consent of the Administritor General of the 

Transfer by private executor presidency in which any of the assets of the 
estate, of wh.ch sud. eseculor or 

^ administritor has obtained probite or letters of 

administration are situate by an instrument in writing under his hand notified 
in the official Gazette, transfer the assets of the estate vested m him by virtue 
of such probate or letters to the Administrator General by that name or any 
other siiffic’ent description 

(2) As from the date of such transfer the transferor shall be exempt f 
all liability as such executor or administrator, as the case may be, esc 
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respect of acts done before the dite of jch transfer, and the Adinfnislrator 

General shall ha\e the rights which he Wool 1 had and be subject to the 

liabilities to which he would ha\e been sul ject, if the probate or letters of 
administration as the case may be had been gj mted to hipi by that name at 
the date of such transfer 


Power to transfer — Tlie r j^ht to devolve tl e | ropeny of 1 deceased testator, 
with all powers and duties rclai ni, to ilie mmagenient and ndminisiralion which is 
conftrred by 5 31 of Xct 11 of 1874 («=>ihis section) is not confined to any parlicuUr 
class of executors or of es aics It is giveo in broad and comprehensive terms to 
any and every testamentary executor in wl om the estates of the deceased testator 
have been legally vested by virtue of the probate — prov ded only that no transfer 
shall be made to the Administrator General without hs consent Section 31 of 
Act 11 of 1874 IS a re enaciment of s 30 of Act XXIV of 1867 At the time when 
the prior Act was passed the executor of a H ndu testator I as not a person entitled 
totruisfer under the Act But by the time when the latter Act w?s passed he 
became i person emitted so to act, by viriue of the provisions of the Hindu Wills Act 
1870 So a Hindu testator now may effect a valid transfer of the estate under this 
section A G V PAfM/i/, '•2 C 788 P C , see also 22 B r 


26 ( 1 ) When the Administrator General has given the prescribed notice 

for creditors and others to send in to him their 
*■ ’ eased, he shall, 

be at liberty 
lawful claims 


D stnhution of assets 


as he has notice of 

( 2 ) He shall not b“ liable for the as>e«s so distributed to any person of 
whose claim he had not notice at the time of such distribution 

( 3 ) No notice of any claim which has been sent m and has been rejected or 
disallowed in part by the Administrator Genera! shall affect him unless proceed 
ings to enforce such claim are commenced wjtbm one month after notice of 
the rejection or disallowance of such claim has been given in the prescribed 
manner and unless such proceedings are prosecuted without unreasonable 
delay 

( 4 ) Nothing in this section shall prejudice the right of any creditor or other 
claimant to follow the assets or any part thereof m the hands of the persons 
who may haie received the sam<» respectively 

(5) In computing the period of limitation for any suit app“al or application 
under the provisions of any law for the time being in force the period between 
the date of submission of the claim of a creditor to the Administrator General 

and the date of the final decision of the Administrator General on such claim 

shall be excluded 


Notes —This section correjsponds lo seciion 360 of ihe Succession Act 1925 


lec as trustee 
complci 


3y such a notice 
be discharged 

...j of assets after p™ notify the fact in 

of aJmin siralio , I*' Bay, by an Instrument In tetltinK 

jubject to any rules made by the GotetTO™ ariOTint tb’'™ 
be the trmtec of any assets then remaining in iS “> 

(j) Up>ti such appointment such assets ■> nii 
M It he had been appointed tlmlce in araJSaJre Jd tb" 

OOicial Iruslces Act 1913 and shall be hold t ‘i prorisions of the 
as Ihe same were held immediately before web ?ppomtme°nt“‘’“" 



the ADMIM>t|lA10flCsVaRAt’«; ACT. 


Pnncifjlo-^TI'U scciioR IS btsccl on the Ijroiil pTinciplc ili\t when -»n cxccuior, 
«ho Mppens ^Isn to \k «nmc»! <i trustee of n IcpiC) to b<: hirt out to stock, Im 
« 'ni rn«icicd tkc estate, ajt> wtn'etUo rtc 101! u^^^ns the legacy tn 

J '» Inn is rot ts uscis 01 the resistor, hot ss trustee of the Ic^^tc), llicn the 
cn Its s\l icli w (1 1 ! ipj*I> to another irtisitc must apj 1 ) to 1 im ivitli imi oh 
u’ 11 ,tth t,t p ctmg P^rth^ll N i?ri f/orf,ft MatU\ \j,steA\so/H 

r/" S/r-rs (iro*) I Ch i?6atp tF2 

25. U) Tltc Htjh Coutl it ll ' - ' ■ 

Poott for Hi;:h Comt to ,** ** ., ' . ' 

e'er’ jtctoisiepti’ ' ... 

n I unti~a efts ale '* *»tate tn Ijis ihirgc or tri regno lo Ihc 

tilimmstntion ofan> such csjilc 

(Si Applieattons tinker sttbscction (t)nia) be mule !>> the Atlmtnislnlot 
General o* anj txrson interested m the assets or tn tlic due .idmimslrauon 

d'ereof 

20 (i) No Adunnisir t<T General shill Ire renutred Ij^ any Court to 

, , . enter into my idnuntsinlion bond or to 

ft .urhUi Adt^'^i'iitor" seewuy to the Comi. on the pnm 

Gt\i\\ letters 01 admtniittitton to him by that 

mmt 

(a No Administrator General or Deputy Administrator Gtncral shall be 

V. „ . tcipnnd to aerify, othcrwjot than by his signv 

10 le setp-.e. 1 j A.'m,msi,'i t^Uuon pTcscrttcd by him under the 

to: (.cren) md I IS Dei ui) pros isions of this Act. and. if the facts stated 
' in any such petition art not within the Admmis 

traior General s own personal knowledge, the petition may be subscribed and 
\etifitd 1 y any person totnpttciU to make the aerification 

Ij Tfn, entry of the Administrator General l>y tliai name in the books 
* Company shall not constitute notice of, a 
clenl M '.o Cn/im... »«st, and a Company shall not be antiiled lo 
nonce of a trust object to enter the name oi the Administrator 

General on its register by reason only that the 
Administrator General is n corporation and in dealing with assets the fact 
that the person dealt 'vith ti the Administrator General shall not of itself 
constitute notice of a trust 

'»* T ' f ^ ^ ^ 'lubhc onicer is exempted 

preseiiied by him under 

' 26 C 404 = 30 \V N 2p8, 

'Vn^ N^nmnjS'trtrror^VT/trtfi rtTay.a^ncnUvet’iie h^sires.lor'fne "purposes'-, 
„ , .of ihw Act, to Satisfy himself legardmg any 

Po\ er to examine on oath question of fact, examine upon oath (which he 
IS hereby authorised to administer) any person who is willing to be so examined 
fay him regarding such question. 

Notes — This section gives the Admmistrator»General power 10 administer oaih 
and examine persons he desires to examine 

{/) Grant of Ctrttficates 

3 1 Whenever any - - ' ' ' ■ , 

In what case Aciminisir 

General ' , , Savings Bank, 

or m ar • ' I™* *''> 

♦ • ■ two thousand t 

rupe4— in value, he may, after iiiii i u ‘ ‘ 

thinks fit, or hetote the hporf «,<i «aW month It he .. requested so to do 

JT^fTioTT^’nmriwTo or .915 t Siibiiiiuled by Act 3 S of 
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37 'llifi AdmlnutmtorOLncriUh l| not be bound to tnke out letters of 
A<li>*iiiisiril»r (.ni.'nl mu I'lininisu i, of the t-stnte of ^^y decc^ed 

f) mild ((» 0(11 iMliniiiis M |K.r3on on \ gjint of llic assets in respect of which 

liuii oiuu <011111 (){ nivi# Inr he grants *iny tcrtificatc, imtler section 31 or 
wIiM.licli.. irAmc.l .^rur. sicl,„p 3, |.„t |,e nny do so .t be reiokes such 
‘ ' * certifu Ato tiii<lc.r 1114-11 in ^5 or ^sceIltltns uial ine 

vftltio of Iho eitfitc txct<,(li.<l "ivrt> tluumml " rupees 

fioopu- Wlirii lilt Valin* nl ilu- esnte H tinder Rs 3D00 the Adainiistrator 
Oi'iifi' il h 1101 Imini I 10 take out I ctiLfS of Administration But if he revokes the 
1 rrilfirnto he iiuy t ' • - <■ t . . ^ 

tlie Ailniiniiinitor 


3 B \V Hero n person not nivmg ius donucile m Tlntish India has died 
r>. ^ . K. .. l«a\inp nssels in my Presidency and in the 

from llrhlslNndii m executor 

ormimlnistiaioi In cmuiiry of of ‘>'3 dealh. and proceedings for the admintstn 
ilniulOli'fuTihMuhilion lion of fus estate wjth respect to assets in any 

such Presidency have been taken under section 31 
or atcllon 3», and there Ins been a grant of administration m the country of 
vUimlcHe with rtsiKi t to the assets in that country, 

‘I ^ * ’ <,r section 31 or section 32 or the 

' after having gtven, the ptesctibed 

* him their claims against the estate 
of llio deceased, and after having discharged, at the expiration of the time 

■ ' ' ’ * . ^ ^ instead of himself 

• ; to persons residing 

the consent of the 

evCcUtor or ndimmstraior. as thecasemay be, m the country of domicile, the 
surplus or residue to tum for distribution to (hose persons 

'L’rftwaCor of certtvui nssata— It is the duly ot local or limited administrators to 
rcum or 1 a> over 10 die administrator III the /o'a/w of ihe domicAe any surplus or 

• • . I ^ - • • > • Vacon, 16 

< • . I'lMCS V 

I • • . hough the 

. ni of ad- 

■ ' on, as a 

■ * ■ rights of \ 

I ted , and ^ 

• • - ■ whfjj s 

■ I ■ ■ ■ ralioa u 

• ■ t non and 

' ■ ' - • on, tub 

Ed p 12 / 7 - 

(/) Ziakli*}. 

39 . The rereaues of the Goremm^nil shall be liable to make good all 

L„b.’ -T of Go«n.ot.>- 'r “"!■ '«b.lily which the 

Adnjintf*J3tof General, jf fas were a ptirnte ad 
^ when the liability is 

ent to srh'ch n*ilher the AdiBin»aato’ General nor anyjif his officers has in 
- « ‘ *■' * ’ , * could, by the 

fi ■ ■« !■ _ ' of those cases the 

■ ^ ^ I • ■ ■ ^ • • ■ . -3 of the Government 

« Sfkbs > n’t! ^ 320^1955 

t C<^»-3 ti s repeals! S^A-tai of 1923 tare l«*n omitted. 

; li- er«* by Ac 25 * cf 1532. 
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(») Nothing m subsection (i) shiH be deemed to render "the Government 
or"* the Goi ernment of Indn or the Adminisirntor General liable for anything 
done before the commencement of this Act, by or tinder the authority of the 
Administrator General 

^ ' ~ priMle executor or 

f Act The gencnl 

opted, ^v|lh respect 
head is founded 

upon two principles, ist that m order not 10 deter persons from undertaking 
those ofilccs, the Coart 15 extremely liberal in making every poss ble 
allon ance and cautions not to hold executors and administrators liable upon slight 
ground 2nl that care must be taken to j.uard against an abuse of their trust 
Poj.elI\ £■? iMs 5 Ves 843 \ 13 Ves 410, Tebbs v Carpenter, 

1 MadJ 29S — W'llh tms on Executort lith Ld 1417 


40 (0 If any suit bs brought by a creditor against any Administrator 

X I General, such creditor shall be liable to pay 

Creditors suits against \d ^ .l , , .l » • 

mmistraior Gencnl “f ■'”= smt “n'ess hs P'O'i:! ‘hn 

less than one month previous to the institution 
of the suit he had applied in writing to the ' - v-- 

amount and other particulars of his claim 
support thereof as in tlie circumstances of tl 
was reasonably entitled to require 

(s) If any such suit is decreed in favour of the creditor he shall neverthe 
less unlesi he ts a secured creditor be only entitled to payment out of the 
assets of the deceased equally and rateably with the other creditors 

Creditors— who are— A surety who p»y» off the debts of the mteslaie after 
the death » cons lered is a creditor ll’/Ui tmt v fuUt 34 L J P 60 A man who 
has paid for tl e funeral expenses of (he deceased 1$ a creditor Nevicombe v Beloc 
I P &. D 314 Flower In re iGJur 894 

Secured creditor— A debt secured by a lien on property stands on a totally 
different footing, the executor and administrator taking such property subject to the 
charge The admimstraior of the estate of a deceased debtor is not justified in 

ottce of the claims of 
le the payments Dialu 
Administrator General, 
23 Ind Cas 262 (c) 

41 Nothing in section 80 of the Code of Civil Procedure, igoSt, shall 

M . f , apply to any suit against the Administrator 

, General in whleh no relief i, claimed against 

him personally 


Section 80 of tJjs Code of Oivil Procedure — Section 80 of ihe Civil Proce 
dure Code lays do vn that no su t shall be ins ituted against a public officer in respect 
of any act purporting to be done by such officer m his offic al capacity until the 
expiration of two months next ifter notice in writing has been delivered to him or left 
at his office stating the cause of action the name and description and place of resi 
dence of the plaintiff and the relief which be claims A nonce under that section is 
r< “• ■” ? 

t! 


PART IV 
Fees 

42 (1) There shall be charged in respect of the dunes of the Administra 

tor General stiefi fees whether by nay of percen 
tage or otherwise as taay be prescribed by the 
Government 

* The words within quotations have been inserted by Act -i of 1922 
t 5 of 1908 

C C. H Vol 1—5 
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I’rovidcd tlint, jn tlic cftsc of any «stiic, the ndministration of which his 
been coiiitnltlcd to i|io Ailmnnsinior Gen nlt^fore i|je commencenient of this 
Act, U»e fees prescribed under this seciiun !,b^H not e'cceed the fees leviable m 
resiNXt of such estate under tho Adininisiratur General’s Ad, i874«* as subsc 
(luciuly amended : 

Provided ftirlbct tint in respect of the diitica of the Administralot General 
under (he KtgInicfU/il Debts Act, the feev presenbed m this section sha'l 

' ’ rrovistons of lint Act 

, ' be at UifTcrcnt rates for difTerent estates 

■ . duties, and shall, so far as may be, be 

' • iiount suflicicnt to disclnrgc the salaries and 

• j the working of this Act (including such sum 

. . to be required to insure the revenues of the 

Government^ ngaiiiit loss under this Act) 

* r . . ‘ Admimsmtor Cciicnl is entitled to charge onK 

He IS entitled to charge commission upon the 


commission on the \tUicc 
the Uccclvcr fP.iftiwJ v 

be considered ivt the date yi un- uistnbunoi) 43 M 1 - J 3 < 7 ** 7 '<f”d Cas iSa see 
also, 4 C ?70 , JsC, 65, l M *48 The term ‘ asscis" meins and includes property 

of ft deceased person clnrgciblc with and ippbciblo to the payment of debts d i 
legacies /ft fh xvo/fs c/ Co/*tj t» *5 C 6$ 

43 (t) An> expenses which might be rcifttned or paid out of any esritj 

. tn the charge of the Aoministrator General if 

Tiisposai 01 lees j,g a ptiMic administrator of such e ttte 

shall be so retained or paid a»d the fees presenhed under section 47 shall be 
retained or piid in bVe manner as and in addition to such expenses. 

(a) The Admlnmrato^Gcnc^al shall transfer and pay to such authority j,, 
such manner and at suji time as the Goa-emment may prescribe, all fees 
received by hint under this Act, and the same shall be earned to the account 
and credit of the GoternmcniS 

Notes —The Admiiiisirator*Ge«cral has the »amc right of retainer m sat sfaciinr, 

of his o\'n tlehc fts that which an ordinary t\ccuior or admintstrator tas A, 

^Wirr.aMacc 7%%<ifc^\n /TenHefSOnf 437 

TART \\ 

Audit op thk ADuiMstRATOR GtxtK.XL’s Accodsts 

44 The a.ccountso( exery ^ ^ •, 

of othe- 

Goaemn'— direct, tv ihe nre»f-,hJ ^ ^ 
and in l’'-* p- icribed ^ ^ peraon 

Auditors —The accoants shonld le < ’ 

"by the Goiernmcnt and >n the prcscnbcl '' I resenbed 

45 The Auditors shall evaminr .nr.a 


Audit of Administrator 

General’s accounts 
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{0 whether the assets and sccurtttcs ha\e been duly kept and invested and 
deposited in the marnicr prcscnbLd by this Act, or by any rules 
luadt. lliereundot, . . , . , 

or (as t[ c case may be) that such accounts are deficient or that the Adminis 
trator General has failed to comply with this Act or the rules made thereunder, 
m such respects as may be specified m such certificate 
Notes^— TJiis seciron s doirn the duties of in ludi or 

, 40 (i) Ei'cry auditor shall have the 

ro«r,ofaC.u|Co„,t.„dcr.l,c Code of C.v.I 
oil for documools IToctduio. i0o8 .♦ 


(o) to summon any person whose presence he thinks necessary to attend 
him from time to time , and 

(| 5 ) to examine any person on oath to lie by him administered ; and 
(f) to issue a commission for the examination on intcrrofiatories or 
otherwise of any person , and 

(if) to summon any person to produce any document or thing the produc 
lion of which appears to be necessary for the purpose of such audit 
or examination 

(a) Any person who when summoned refuses, or without reasonable cause, 
neglects to attend or to produce any document or thing or attends and refuses 
to be sworn, or to be examined shall be deemed to have commuted an ofTence 
wiihm ihe meaning of, and punishable under, section i8'< of the Indian 1 enal 
Code,t and the auditor shall repo i every case of such refusal or neglect to 
Government 


Notes— Under ihii section the auditor is given wide powers He is inv sled 
with the powers of 1 Ci>il Court under the Civil Procedure Code lo summon and 
examine witnesses on oaili He can also issue a Commission for the eiiminauon of 
any person and cm summon any person to produce any document Any person who 
refuses to attend or to be sworn is punishable under section i 88 of the Indian I’enal 
Code Every factliiy is given to an auditor for successfully auditing the accounts 
47 . The costs of and incidental to such audit and examination shall 
be detetromed in accordance with rules made 
siso audit, etc by the Government, and shall be defrayed in the 

prescribed manner 


PART VI. 


^^1SC81XANE0US 

48 The Administrator General may, m addition to and not in deroga 
~ , , , tion of, any other powers of expenditure lawfully 

iSuon exercis.ble l,h,m, .ncurexp=nd.lure- 


(a) on such acts as may be necessary for the proper care and management 

( 3 ) 1 such 

ments. 


Notes — Even under the ol I law although a trus ee is allowed nothing for his 
- ’ ' ' enses out of pocket //ow v Godfrey 

I/tky Hayxiood 2 Aik 126, Caffery't 
' i tk 578 Feoffees of Heriot s Hospital v 

8 Ves 81 Zorrf £/</(?/» said ,* It 
follows from the nature of the office whether expressed in th<s insirument or not that 
the trust properly shill reimburse him all the cl arges and expenses incurred m the 
execution of the trust ' See also i^azeixon v Clarh i8Ves 354 


Act s of igo8 


t 4} of J860 


Tur administkator cb '•pral’a act. 


[S 52 


49 Any person jntercstcd in ihe n 1 mtrition of nny estate, which « 
I o«cr of porson br,, f, I) 

inlorc5lcdloin!i>cc.Alm.n.> sbliJM lo suoli „ lilwns and tMincliom ^ nidy 

trttor Gcncnl s accounis prescribed be entitled at all tea.w 

etc and nl c copies to inspect the a roiinii rttating tn sucn estate a 

the reports and ccriificatcs of the auditor and on 
payment of the prescribed (cc, to copies thereof and extracts therefrom 

Jlotes — \in person ntcrcsiedin ihc ndminisirilion of in) cstHc is entitled at all 
reasonable lime to spcci ihc nccoums rilume to such estate mtl llie reports and 
ccrtificitcs of ihe aud lor 

50 (i) Ihe Government shall make rules for carr)ing into elTect the 

objects of this Act and for regulating the pro 
Power to mike rules ccedings of the Adminisintor General 

(a) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for — 

(a) the accounts to be kept by the Administrator General and the audit 
and inspection thereof, 

(S) the safe custody, deposit and investment of assets and securities winch 
come into the hands of the Administrator General, 

(f) the remittance of sums of money m the hands of the Administrator 
General, in cases m which such remiinnccs are required 
(rf) subject to the provisions of this Act the fees to he paid under this 
Act, and the collection and accounting for any such fees 
(e) the statements schedules and other documents to be submitted to the 
Government or to any other authority by the Administrator General 
and the publication of such statements schedules or other documents 
(/) the realization of the cost of preparing any such statements, schedules 
or other such documents * 

(.f) the manner in which and the person by whom the costs of and inciden 
tal to any audit under the provisions of this Act are to be determined 
and defrayed. 

(A) the minner in which summonses issued under ihe provisions if section 
46 are to b“ served and the payment of the expenses of any persons 
summoned or examined under the provision* of this Act and of any 
expenditure incidental to such examination and ^ 

(1) any matter in this Act directed to be prescribed 

(j) All rules made under this Act shall be published in the ofhcial Gazette 

and, on such publication, shall have effect as if enacted in this Act 

Notes— For rules under this section f'r* Gazette of India igi,l PawJ^ 

61 Whoever, during any examination authorised by this Act makes 
False evidence ''hich is false and which 

, , . ». * u « V, j eifber knows or believes to be false or does 

Scope — It is sufficent to bring i case » 

15 intentionally given, that is to say, if ih 
It advisedi/ knowing it to be false and w 

and of leadmg it to suppose that what he st 

igt of the Indian Penal Code a,,r_non 


Assets unclaimed for twelve been m his custody for 
years lo be transferred lo Or upwards whether hefn' t ^ J 

g!!!::::!!: ! nreuf of 
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payment thereof having vbten pjade and granted by h:m shall be transferred, in 
the prescribed manner, to the account and credit of the Government :* 

I’rovidcd that this section shall not authorise the transfer of any such 
assets as aforesaid, if an> suit or proceeding is pending m respect thereof 
in any Court . 

Notes —Under article 123 of il»e 1 irst Sclje'dutc of the Limiiaiton Act, n suit 
for gnming a legac) or for a shire of ■ ' • ' ■ ’ ■ ' ' - r«- 

a distribuiivc share of the property of a • ... 

years from the time when ihe legacy or • 

vide Cutsttjft \ /ij/i, 19 M 425; v lerc'jtai, 33 H CO , Aarwirv 

vJ«;;Atrtrj, t6 M ifio=i M L J 754 , Khettamoni \ Dhireiutn, 41 C 271 , 
A'tnf \ hivtinuni 2 Agra l 7 i , ytiunf^Tun\ 44 C 379=»2l C W N 

527 I* C =38 Inl Cas 809 Hut when 1 suit has already been insiitucd within 
tint p-riol ihc <.lnm is not birred by limitttion These time barred legacies or 
assets in the hands of Adminisiritor General become the prnoerty of the Govern 
ment Hen c ihc perio 1 of iwelvc years is mentioned 

Assets include both immovable and movible property Whcliicr assets have 
been "collected* depends on the facts of each case Mere lakiny, of letters of 
a Immisi’aiion docs nai entitle a Iminisirator to get commission A I H 1926 
Mad io'*G=5i M I J 334“97lnl Cas 722 


^loJe of 
claiman to rc over principal 
mo icy so iransferied 


53, (1) If any claim is hereafter made to any pari of the assets trans 
. . ferred to the account and credit of the Govern* 

pro cc ling I) ^cni* under the provisions of this Act, or any 
Act hereby repealed, and if such claim ts estab- 
lished to the satisfaction of the prescribed 
authority, the Government* sliali pay to the claimant the amount of the 
principal sa transferred to its account and credit or so much thereof as appears 
to be due to the claimant 

(2) If the claim is not established to the satisfaction of the prescribed 
authority, the claimant may, without prejudice to his right to take any other 
proceedings for the recovery of such assets, apply by petition to the High Court 
at the Presidency town against the Secretary of State for India m Council, and 
such Court, after taking such evidence as tt thinks 5t. shall make such order in 
regard to the payment of the whole or my part of the said principal 
sum as It th'nks lit, and such order shall be binding on all parties to the 
proceeding. 

(3) The Court may further direct by whom the whole or any part of the cost 
of each party shall be paid. 

Notes— If the cl ‘ •' * r , • * 1, 

I of the Limitation ' 
authority, it shall b< 
rfj 01' Act jY 01' i 8 V 
the Civil Procedure C 

cation in the same iiuuei me uiuci lusbeu is Ldpauie ui ueing levievveu 

Elua Smith \ Secretary 0/ State, iC 340 


54 Whenever any person, other than an exempted person, dies leaving 
assets within the limits of the jurisdiction of a 
PisCrict Judge, the District Judge shall report the 
circumstance without delay to the Administrator 
General of the Presidency, stating the following 
particulars so far as they may be known to him : — 


District Judge m certain 
cases to lake charge of pro 
pcriy of deceased persons, 
and to report to Adminisira 
lor General 


(ti) the amount and nature of the assets, 

(^') whether or not the deceased left a will and, if so, m whose custody 

(r) the names and addresses of Ibe surviving next-of kin of the deceased, 
and, on the lapse of one month from the date of the death, 


* Certain words after this repealed by Act 21 of 19*2 have been omitted 
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49 Any person mteresleti in the idnnnislntion 6f nnj estate, which w 

Power of person l.en.G.n ly ''''"F' ''''"’'‘'J‘".'"KnonreVmiy 

m.eresledio .nspeci A Immi. *“>>)'« "> MFll rand, irons and '“""''""i,, 
tntor Gcncnl s iccounls, be prescriljed. be cnmlej at all "" “zif.’ ITnd 
eic md tiV.c copies to inspect the ncrotinl* rLlnting to such estate a 

the reports anil ccriificates of the auditor, and on 

payment of the prescribed fee, to copies thereof and extracts therefrom 

Notes — Any person i ilcrcsiedin the administration of an) estate, is entitled at all 
reasonable time to inspect the accounts rchnng to such estate and the reporis and 
certificates of the audiior 

50 (r) 1 he Government shall male rules for carrying into effect the 

objects of this Act and for regulating the pro 
Power to make rules ceedings of the Administrator General 

(a) In particular and without prejudice to the generality of the foregoing 
power, such rules may provide for— 

(o) the accounts to be kept by the Administrator General and the audit 
and inspection thereof. 

(&} the safe custody, deposit and investment of assets and securities whicli 
come into the hands of the Administrator General, 

(r) the remittance of sums of money in the hands of the Administrator 
General, in cases in which such remittances are required, 

(</) subject to the provisions of this Act the fees to be paid under this 
Act, and llie collection and accounting for any such fees, 

(r) the statements schedules and other documents to be submitted to the 
Government or to any other authority by the Administrator General, 
and the publication of such statements sclicdules or other documents. 
(/) the realization of the cost of preparing any such statements schedules 
or other such documents,* 

(f) the manner in which and the person by whom the costs of and inciden 
tal to any audit under the provisions of this Act are to be determined 
and defrajed. 

(/;) the manner in wluch summonses issued under the provisions of section 
46 are to be served and the payment of the expenses of any persons 
summoned or examined under ibe provision* of this Act and of any 
expenditure incidental to such examination, and 
(1) any matter in this Act directed to be prescribed 

(3) All rules made under this Act shall be published in the official Gazette 

and, on such publication, shall have effect as If enacted in this Act 

Notes —For rules under this section Vide Gazette of India 1914, Part I p 369 
51 Whoever, during any examination authorised by this Act, make' 
False evidence “ slaKment »bich is false, and which 

he either knows or believes to be false or does 
not believe to be true, shall be deemed to have intentionally given false evidence 
in a stage ol a judicial proceeding 

Scope— U IS sufficient to bring a case under this section if the false evidence 

IS intenuonaUv given that is 10 saj, if ihe person makmt the siatement make' 
,t advisedly knowing it to be false and wuh the miention of deceiving the Couri 
“fof.h= Ini”f„Va°,rcS"''‘“‘ V,d=sec„or 

52. All assets in the charge of the Administrator General which have 
Assets unclaimed for twelve been in his custody for a period of twelve years 
years to be transferred to or Upwards whether before or after the commence 
Government of without any application for 
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payment thereof ha\ ing Jjien njadenndgnnwd I’) shall be transferred in 
the prescribed manner, to the account and credit of the Government 

IVovidcd that this section shall not aiilhofisc the transfer of any such 
assets as aforesaid, if an) suit or proceeding » pending in respect thereof 
in an) Court 

Notes*-— Under anicle IJ) of tie rirsi Scliedtilc of tlic I imitation Acl, n suit 
for granting a lcgac> or for a si are of a residoa bequeathed b)r a testator, or for 
a clistribuiiac share of lie properi) of an intestate can be brought "ithin twelve 
jears from il c time when lie Icgac) or si atfc becomes pa) able or deliverable 
vi’e Cutfrtjft \ Dxii, tq M a'S , iVj ff)* ' 35 n ?o , 

j6 ito-l M L J 734, AAefUf cut \ Phirtndri, ^ 271 , 
A**"/" V Pti xnutxd 3 Agra i?i , MivnfTufts ^tuhil <4 C y<}^H C W N 
$37 I’ C «»3S Ini Cas baq Hut wlcn a suit Ins alrcadj been instttued within 
tl at perol il e eh n is mi barred b> Imitation These lime I arred legacies or 
assets m tie I an Is of A Im nistraior Genctal become il e pfoacrty of the Govern 
ment lien c the peno 1 of twelve jcais is mentioned 

Assets include both immo»ablc an 1 movallc jrcj'crt) \Micihcr assets have 
been ‘collected dep^nls on lie facta of eacli caac Mere lating of letters of 
admia si'atioa dO“S ni caliile alminsiratnr 10 get commission A I II 1936 
Mad io’6'-5i M 1 j 334“97lnl Cas 733 


53. (1) If any claim 11 hereafter made to any part of the assets Irani 
, , , ferted to the account and credit of the Govern 

chm'n 10 ,'c'o>" "ncinl 'W"'* pro'il'oni of ll.i, Act or any 

moaev SO Iransferie 1 Act hereb) repealed, and if such claim is cstab- 

Iiihcd to the satisfaciion of the prescribed 
aulhotii) the Government* shall pi) to the chiminl the amount of the 
principal u iransfi.rrcd to m account ani credit or so much thereof as appears 
to be due to the lam nt 

(a) If the claim is not cstablishtd to ihv saiivfai.tion of the prescribed 
fluthorit), the claimant miy, without prt ’ ' » '• 

proceedings for the recovery of such assets. , • i » 

at the Prcsidenc) town against the Secret 

such Court after taking such evidence as It thinks fit shall make such order ir 
regard to ilie p3)inent of the whole or an) pin of the said principal 
sum as It th nks lit and su h order shall be binding on all parties to th' 
proceeding 

(3) The Court may further direct hy whom the whole or any part of the cosi 
of each party shall be paid 


Notes — If the claim is not birrc I b> Iimu iiion under ariicJe 123 of i)»e scJiedub 
I of the Limitation Act and if u is estabbslic i to the aitisraction of the prescribed 
auulority It siiaiV 6e paia' to iiie cfiimant An application by petition under section 
63 of Act n of 1874 (“this sectioi) 1* a buit within tt e meanin{, of section 1 a ol 
the Civil Procedure Code 1877 and is barred by the disposal of a similar former appb 
cation in the same matter though the order passed is capable of being reviewed 
Cilia Smith V Secretary of State, 3 C 340 


54 Whenever any person, other than an exempted person, dies leaving 
assets within the limits of the jurisdiction of a 
District Judge, the District Judge shall report the 
circumstance without delay to the Administrator 
General of the Presidency stating the following 
particulars so far as they may be known to him — 


District Judge in certain 
cases to lake charge of pro 
periy of deceased persons 
and to report to Admimstra 
lor Genera! 


(0) the amount and nature of the assets, 

(1) whether or not the deceased left a will and, if so, in whose custody 

It 13, 

(r) the names and addresses of the surviving next of km of the deceased, 
and, on the lapse of one month from the date of the death, 


Certain words after this repealed by Act 31 of 1922 have been omitted 
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(d) whcilier or not any ooe h-w ai.jiiied for proJnie of ihe will of the 
deceased or letters of -idministratton of his estate 

(a) I he District Judge shall rctim the assets nndcr hts charge, or appoint 

an officer under the provisions of steiion 289 ot the Indian Succession Act, 
1865,* to take and keep possession of the sime until the Adminiswator General 
has obtained letters of administration, or until some oilier person has obtained 
,..-1 . . r . General under the 

I ■ ' ... to the holder of 


s 

Provided tint the District Judge may, if he thinks Fil, sell any assets which 
are subject to speedy and natural decay, or which for any other suflicient cause 
he thinks should be sold, and he shall there upon'^rgdit the proceeds of such 
sale to the estate 

(3) Ihe District Judge may cause to be paid out of my assets of which he 
or such ofijeer has charge, or out of the proceeds of such assets or of any parr 
thereof, such sums as may appear to him to be necessary for all or any of the 
following purposes, namely 

(а) the payment of the expenses of the funeral of the deceased and of 

obtaining probate of his will or letters of administration of his 
estate or a certificate under this Ad, 

(б) the payment of wages due for services rendered to the deceased within 

three months next preceding liis death by any labourer, artisan or 
domestic servant, 

(f) the relief of the immediate necessities of the family of the deceased, 
and 

(if) such acts as may be necessary for the proper care and management of 
the assets left by the deceased, 

’ ’ ^'0 or section sSr of the Indian Succession 

• • le tune being in force with respect to rights 

rsoR shall be held to alTect the validity 

of *any payment so caused to be rnade 

Distnoh Judge'— \ Disirii-t Judge who has under ihe provision of this section 
taben possession of the assets ot a deceased person pending the happening of one 
or other of ihc events specified in ihis section 15 not the legal representative of the 
deceased for the purpose of ihe execution of a decree obtained against the deceased 
ThtDiiiTiCtJud^eotAzawfcarhv Daldfo Prosaii, Pi W N 1899 221 

Commission 11 fixed on 1 alue of assets as they are ultimately distributed AIR 
1922 Mad 491=43 M L. J 342*74 Ind Cas 182 


Succession Act and Com 
panics Act not to aiTeci ad 
minisiratoi General, and sav 
iog of provisions of Presidency 
police Acts as to peity estates 


55 (i) Nothing contained in the Indian V 

Succession Act. or the Indian Companies \ 

Act, 1882, t shall be taken to supersede or affect \ 

the rights, duties and privileges of any Adminis 
trator General. 


(2) Nothing contained in ibe Indian Succession Act, 1865* or in this Act, 

shall be deemed to .affect, or to have affected, any law for the time being m 

force relating to the tnoveable property under two hundred rupees m value of 
persons dying intestate within any of the presidency towns or in the town of 
Rangoon, which shall be or has been taken charge of by the police for the 
purpose of safe custody. 

Notes — Section loo of the Calcutta Police Act (Ben Act IV of 1866) lays down 
that the police shvU for the purpose of safe custody, take temporary charge of un 
claimed moveable property fouod by ihem Clause (1) of section loi of the same 
lays down that if the Said property appears to Lave been left by a person who has 

died intevtale, and not to be under two huodied rupees m value, the Commissioner 
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of I r re •'■ill ri'-innrJCitc tMtli lU Ni'mi-ii or Of rcnl. « ith a mcis to us being 
<’eal • tb a -rtdi'-c to tic \ ’n i » ti c- OcrcrtJ • ^cr, »';< or Art» n her fi» for 
the time bcirr m f rrc Then <H hci 2 to f. of the •ime «cctioni tom ’ c the moceilure 
c-fc’cil r- wi h i 'opfTii i- ’cr I'Ti I unlrfil nn> c» J'niilir pto\ 'lotiJ nrc 1U0 mitJe 
bi inl Kangoon Id. r \ • 

50 Am Older mtde under lliis Act by 

Order of Court to l>e equtrt* Cojri shall have the same cfccl as a 

1-n, .0 decree 

Decree— 1 .1 .1 c deft-i lOT of 1 decree, tide Cnil rmccrhirc Cotlc, section 2 (2) 
Tl 'em decree i& «le!i icl m the Code as nieiring the foninl cuptession of nn 
I » 1 wh i-h, 5 j lir as re^st Is tl c Cojti csj.*cS'ing it, conclusivcU determines 
the n>,l i' t I inies wiih ird to ill or in) of llic mi ter s in 1 ontroicrs) in the suit 
See also Secn/irj- i.f Sf j’e^ JtV \ \ H) Mutfu t » v //c/n 1/ 34 C 5^4 , 
KtS‘"iAlt \ Asm Ml itC 3S2 , l/»»iitj/s S»/* n M < 4,) ,\ll 

lecrets are sppcslslile Miiiikshi\ Nt/'rirrjwr », 1 1 M 2&(35 )bI 41 ^ ifw 

57 Notwithstanding in)thing in this Avt, or in mj other law for the 
_ , , ttmc being in force, the (lot ctnor Ocneral ui 

Co-...mM,U,ec,K,a.or clc, cl.rcct 

dull, in ctmin circu-nMinnc! ■> '“"-'S" ■" 

offorcign iubjei .1 liritish India and il ippcnrs tint there ts no one 

in iJriijsb India, olbcr than thoAdmiiuslrator' 
General, cnmled to ap,)lj to a Court of a competent junsdiction for letters of 
administration of the estate of the deceased, letters of administration shall, on 
the application to sueh Court of an) Consular OtTiecr of sueh foreign State, be 
granted to sueh Consular OfBcer on sueh terms and conditions os the Court may, 
subject to any rules made m this behalf by the Goternor General in Council by 
notification in the <y India, ihmh fit to impose 

i^Otes — This $«ctni IS b»»el on but 24 ■CS) Viet c i3i Und1.ra4S.25 


as the Coaa shall thinh fit These provisions, howeier are only to ipply to the 
subiects of sucli Foreign Siatcs as shall be specified by order m Council, with whom 
. • ' - — for securing similar rights to British subjects 

ons Apart from this siatuie, the law of 
■ ■ • ightofa Foreign Consul to take possession 

r dying here, who is domiciled in his own 
country, even though none of those arc otherwise enuiled to object to the grant" 
rooU s InUriiilional Laiu 2i9 ci\\n% Aspumall v Queens Proctor, s Curt 241, 
247 , In the geo is of W^elojf, 3 bw and I r 20 

58 (i) Notwithstanding anything in the 

Division of Presidency into foregoign provisions of this Act, the Governor 
Provinces General in Council may, by notification in the 

Gazette of India — ^ 

(a) remove any of the lemtories included jn the presidency of Bengal 
from Such presidency, and constitute the same into Provinces for 
the purposes of this Act ; 

(i) direct that for the purposes of this Act any of the territories of any 
Native State in India shall be included in any province so 
constituted , and 

(r) appoint any person qualified in accordance with the provisions of 
sub-section (2) of section 3, or who holds office under Government 
to be an Administrator General for any such province to be called 
the Administrator General of the Province, 
and, subject to the provisions of this section, the following consequences shall 
thereupon ensue, namely : — 

(i) the Administrator General, of a Province shall by that name have 
like rights, powers, privileges and liabilities, and perform th 
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duties, in Ihe PfOMncc as the Administrator Genenl of the presi- 
dency within which such territories were incJuded hid and 
performed as Administrator (.tneral Uieretn and shill 5 e deemed 
to be his successor in office : 

(n) the powers and duties of the Government under this Act shall, as 


of the Province for the purposes of this Act ■ 

(ui) the powers and duties assigned by the foregoing provisions of this 
Act to the High Court shall be exercised and discharged in respect 
of such province by such Court as the Governor General in Council 


same eiiect inrougnoui the irovince, or, it the Court, so oirecis, 
throughout the Presidencies of Bengal, Bombay and Madras, or 
any pirt thereof, as probite or letters of administration, granted to 
the Administrator General by the High Court at a Presidency town 
would or might have had ; . 

(iv) in the foregoing provisions of this Act the word “Presidency ’ shall 

be deemed to include a Province and the expression ‘ Presidency 
town’’ the place of sitting of the Court appointed by the Governor 
General in Council under clause («») of this sub section 

(v) generally, the provisions of the foregoing sections of this Act with 

tespect to the High Court at a Presidency town and the provision 
of those sections or of any other enactment with respect to the 
Administntor General of a Presidency shall, in relition to a 
Province, be construed so far as may be, to apply to the Court and 
Administntof General, respectively, appointed for the province 
under this section. 

(2) Any proceeding which was commenced before the publicition of the 
notification constituting the Province and, to or in which the Administrator- 
General of any Presidency within which any of the territories constituted into 
a Province were situate was a party or was otherwise concerned, shall be 
continued as if the notification had not been published 

(3) If, by reason of the constitution of Provinces for the purposes of lhis\^ 

*. — - r- t ’ hat any property vested in V 

• * vested in ibs Adiainis \ 

roperty shall be so vested, 

. ’ eneral of the Province as 

fully and effectually for the purposes of this Act as if probate or letters of 
administration had been granted to him originally. 

(4) If in accordance with the provisions of this section territories have been 
removed from the Presidency of Bengal md constituted a province for the 
purposes of this Act, the Governor General m Council may, by notification in 
the GaztUt of India, direct that as regards the Presidency of Bengal excluding 

j .1. _ - r.i f- under this 

Bengal, and 

(5) Upon the rescission of a notification constituting a province under sub 
section, (i) the territories comprised therein shall again form part of the 
Presidency wubin which they were originally included, the ofSce of Adminis 
trator General of the Province shall determine and all properties vested m and 

all proceedings by or against such Administrator General pending at the date 
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of the recission shiU vest in md be carried on by or ngiinst such Admintstmtor 
General or Administrators General as the Governor General in, Council may 
direct 

Notes — Vide Gizette of Indn pi 1 P 3 ^s 

59 Nothing m this Act shall be deemed 
Swing of provisions of Imlnn affect the provisions of tlie Indian Rcgistntion 
Kcgistnuon Aci, 190S • ‘ 

Notes — The documcnls which require rcgistntion unkr tint Act must be 
registered 

60 . Repeals {Riftikd h Act 12 'f jg2j) 

Bopenl — Repeal docs not affect acts done under the Repcalci' Aci 


iiin sHCDurc. 

Refeahd by Act 12 of tht 1927- 


THE AGRICULTURISTS’ LOANS ACT, 1884 


ACT XII OF 1884 

RECblVaO THE G.G'S ASSENT ON TUB 54TII JULV, l884t 
An Act to an end and frovtde for the extet non of the Northern India 
Takkavt A t, t%79 


ill- KCAS u IS etpe bent to amend die Northern India fakkavi Act 1879 
and provide for us extension to any part of 
British India , It is hereby enacted as follows — 
1 . (r) IIiiaActmay be tilled the Agn 
culiurists’ Loans Act, 1884 , and 

(a) It shall come into force on the first day 
of August, 1884 

2 (1) This section and section 3 extend to 

the whole of British India 
(2) I he re t of this Act extends in the first instance only to the territories 
resoectnely administered by the Governor of Lombay in Council, the Lieutenant 
Governors of the North Western Provinces and the Punjab, and the Chief 
Commissioners of Oudh, the Central Provinces, Assam and Ajmer 

^3) But any otlier Local Government may from time to time, by notification 
in the ofPcial Garette, extend the rest of this Act to the whole or any part of 
the territories under its administration 


Preamble 
Short title 
Commencement 
I ocal extent 


3 (i) On and from the day on which this Act comes into force, the 

„ , r . V f o Northern Indian Takkavi Act, 1879, and 

Repeal of Act X of 1879 sections 4 and 5 of the Pombay Revenue Junsdic 
and sections 4 and 5 of Ac . « ^ \ j 

XVofiSSo ^ r88o, shall, except as regards the 

recovery of advances made before this Act comes 
into force, and of the interest thereon, be repealed 

(2) All rules made under those Acts shall be deemed to be made under 
this Act 


* XVI of 1908 

t This Act Ins been declared lo be in force in upper Unrma fexceot the 
States) by Act XXII of 1898 s 4 
C C H Vol 1—4 
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4 (i) Tl)c I ocal Govcinraent* "or in i province for which ihete is a 

, . , _ Board of Revenue or rinancial Cotntnissioner, 

l> 0 «cr for Locvl Government Board or I inancnl Commissioner, subject 

to make rules to the control of the Local Governmenlt’ may 

from time to time make rules as to loans to he made to owners and occupiers of 
arable land, for the relief of distress the purchase of seed or cattle, or any 
other purpose not specified m the Land Improvement Loans Act, 1883, out 
connected with anncultural objects 

(a) All such rules shall be published m the local official Gazette 

5 Every loan made in accordance with such rules all interest {if any^ 

chargeable thereon and costs (if any) incurrca 
Recovery of loins making or recovering the same, shall, when 

they become due, be recoverable from the person to whom the loan was made, 
or from any person who has become surety for the pajment thereof, as if they 
were arrears of land revenue or costs incurred in recovering the same due by 
the person to whom the loan was made, or by bis surety 

6 When a loan is made under this Act to the members of a village 


, . , , . community, or to any other persons, on such terms 

«>« •>« of «■'"> O'O lo-ol'y severally bound to 
as among lltcmselve, Government fot the payment of the tvhole 


amount payable in respect thereof and a statement, showing the portion of that 
amount which, as among themselves each is bound to contribute, »s entered 
upon the order granting the loan, and is signed marked or sealed by each 
of them or his agent duly authorized in this behalf, and by the ofheet making 
the order, that statement shvU be conclusive evidence of the portion of that 
amount which, as among themscWci, each ol those persons is bound to 
contribute 


THE BENGAL ALLUVION AND DILUVION 
REGULATION, 1825 


REGULATION XI OF 1825 

1 ’asseo on the 26th May, 1825 


A Regulation Jor declaring the rules to be observed in determining clams to lai ds 
gained by alluvion or by dereltciton of a river or the sea 
1 In consequence of the frequeot changes which, take place the chawnel \ 
Preamble principal rivers that intersect the Provinces 

immediately subject to the 1 residency of Fort \ 
4 William, and the shifting of the sands which he in the beds of those rivers, ' 

/ chars or small islands are often thrown up by alluvion in the midst of the 
stream, or near one of the banks and large portions of land are earned away 
by an encroachment of the rivet on one side whilst accessions of land are at 
the same time or in subsequent years gamed by dereliction of the water on the 
opposite side similar instances of alluvion, encroachment and dereliction also 
sometimes occur on the sea coast which borders the southern and south eastern 
limits of Bengal 

The lands gained from the rivers or sea by the means abovementioned are 
a frequent source of contention and affray and, allhough the law and custom 
of the country have established rules applicable to such cases these rules not 
being generally known, the Courts of Justice have sometimes found it difficult 


en omitted 
of 1914 but these 
Vide 17 P Act Xir 
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-- j,. - chiming cinrs or other lands gained 

. ■ i* ■ ‘it, wiih a view to iscertun the legal 

r'ovi^ion of the Mulnmmidin ind Hindu hws on this subject, called for 
reports from their hw ofliccrs of each persuasion, and on consideration of the 
rcpoiLs furnished h) the hw ohicen in consequence, as ell is of the decisions 
which hire been pissed bj the Court of Sndar Dewani Adiht in cases brought 
before them in opp"il. which miohcd the rights of chimants to lands gained 
by illuMon, or bj ilcreliction of men or the sci, the Governor General in 
Council has deemed it proper to enact the following rules for the general 
information of indniduals is well as for the guuhncc of the Courts of Judici 
lure, lobe in force, is soon as promulgited, throughout the whole of the 
Trovinccs subject to the Presidency of Fort WilJiim . — 

;* • — / - . • • tic old Ilcngil Presidency and 

■ Scheduled Districts Ii is ilso in 

the Central Provinces, in Oiidh 

and m Assam except the North Li*hn Hills 

It IS sjpplcncn ed pn the former Proimce of Bensal ) b> lien Act 4 of 1864, in 
Bengal b) Ben Act 3 of lO'O 

2 \Vhenc\cr inj clear and definite usage of sfiukasi /•amast respecting 

the disjunction and junction of land by the 
Clams m l disputes as to cncroichmcni or recess of a ruer may hi\e been 
allui 111 lands to be decided b> mimemomllj established, for determining the 
anKsuS'iS' “f "" proprietors of t«o or more coo 

tiguous estates diaided by a river (such as that 
the mam channel of the river dividing the estates shall be the constant boundary 
between them whatever t.han„e$ may take place in the course of the river by 
encroachment on otic si Ic and accession on the other) the usage so established 
shall govern the decision of all claims and disputes relative to alluvial land 
between the parties whose estates may be liable to such usage 

3 Where there may be no local usage of the nature referred to in the 

. -j preceding section, the general rules declared 

oSmVliow decided blowing section shell be epplied to the 

determination of all claims and disputes relative 
to lands gamed by alluvion or by dereliction either of a river or the sea 

4 First — When land may be gained by gradual accession, whether from 
T j e. -4 u.. _ i..,i the recess of a river or of the sea, it shall be 

eccession from recess ffrlver considered on inclement to the tenure of the 
Qf sea person to whose land or estate it is thus annexed, 

' whether such land or estate be held immediately 

1 from Government by a Zammdar or other superior landholder, or as a subor 
' dinate tenure, by any description of under tenant whatever 

Provided that the increment of land thus obtained shall not entitle the 
Extent of interest in mere in possession of the estate or tenure to 

mentofperson in possession which the land may be annexed, to a right of 
properly or permanent interest therein beyond 
that possessed by him in the estate or tenure to which the land may be annexed, 
and shall not in any case be understood to exempt the holder of it from the 
payment to Government of any assessment for the public revenue to which it 
may be liable under the provisions of Regulation II , i8i9,* or of any other 
Regulation in force 

Nor if annexed to a subordinate tenure held under a superior landholder 
shall the under tenant, whether a khudiast raiyat holding a nnurusi istimrari 
tenure at a fixed rate of rent per bigha, or any other description of under tenant 


* Ben Keg llofiSigv 
Regulation (I of j8S6) 


iL| in Assam by the Assam Land and Keven 
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liable by hjs engagLinenis or by estnblishe 1 usagCj lo m jncrcase of rent for 
the land annexed to Ins tenure by alluvion he considered escinpt from the pay 
ment of any increase of rent lo which he may Ikj justly liable * 


Second — The above rule shall mrt tie considcicd applicable 

which a rivt.r by a sudden change of llS course, 
When river by sii IJcii through and intersect an estate, with 

csiates ° intcrscLis -my gradual encroachment, or may by the 

violence of stream, separate a considerable piece 
of land from one estate, and join it to another estate wuhout destroying the 
identity and preventing the tecognilton of the land so removed 

In such case» the land, on being clearly rtcogniaed shall remain the property 
of Its original owner i 


T/urd — When a char, or island, may be thrown up in a large navigable 
. . river (the bed of which IS not the property of an 

aWrrfver or'sea"^ m na i^, individual), ot in the sea, and ihe channel of the 
river, or sea between such island and the shore 
may not be fordable, it shall, according to established usage, be at the disposal 
of Government t 

But if the channel between such island and the shore be fordable at any 

, , season of the vear, It shall beconsidered an acces 

Iroperiy il erein when ston to the land, tenure or tenures, of the person 
channel fordable persons whose estate or estates may be most 

contiguous to It, subject to the several provisions specified m the first clause of 
this section, with respect to increment of land by gradual accession 

—In small and shallow rivers the beds of which, with the jalkar right 
of fishery, nay have been heretofore recOeni ed 
Char etc thrown op m small properly of individuals any sand bank or 

shallow rjvers char, that may be thrown up shall, as hitherto 

belong w the proprietor of the bed of the river, subject to the provisions slated 
in the first clause of the present section 

—In all other cases namely in all cases^ ol claims and disputes res 


pectmg land gained by alluvion or by dereliction 


Disputes relaiive to lands of a river, or the sea, which are not specifically 
liv Alluvion or bv acre . . .j. , r . , .. ,. .r 


fiction not provided for by 
Regulation 


tion, fl 

claims ^ 

evidence they may he able to obtain c , 

applicable to the case, or if not, by general principles of equity and Justice ^ \ 

5 Nothing in this Regulation shall be construed to justify any encroach V 

Entro«hm,.,s on beds of “'“'Ibl'"'’'"'’”''.''" W « channel, of 
mv.Eahle rive,, nod other "“'iSaMf nvej or lo prevent Z.la J Magistrnles 
obstructions 0‘ber officcR of Government who may be 

duly empowered for that purpose, from removing 
obstacles which appear to interfere with the safe and customary navigation of 
such rivers or which shall m any respect obstruct the passage of boats by track 
mg on the banks of such rivers or otherwise 


except Gtlcmta, Orissa and 

;in of i88s) s 2 

nm by the Assam Land and 


Act I of 1903 



the INDIAN ARBITRATION ACT, 1899. 
ACT No- IX OF 1899. 

1'aS«ED BY THE GOVERNOR GENERAL OP InPIA IN COUNCIL. 
AeifiteJ the Asuni of ih» Governor General «it the jni March, iggg 


.in .4el to amend th» La p relating to Aibtirattott, 


\\ iiereas ii IS cxpedieni lo amend ihc Iiw reining to irbitntion by agree 
msnt without the inler\cntion of 1 Court of Justice , It is hereby enacted as 
follows — 

Notoa— h IS Tn implied term of the conirtct lint ihc nrbnntor must decide dis 
pule Tccording to the contract, and that every defence open in ^ court of 1 iw cm be 
usually so far the arbiiratot's decision IK Ind Cis 713= tOC loiS 1 ’ C =33 
C W N ^S.. P C 


Short iiilc, extent Mid con 
mcncemciit 


1 (i) This Act nny be called the Indian 
Arbitration Act, ib99 


(2^ It extends to the whole of .^niish India , and 
(3) It shall come into force on the fust day of July, i 899 
Notes— T) e In 1 in Arb iration \ci 1890 is bised OJ the rnglish Arburilion 
Act, 1889 (3 &. 33 \ ict Cip 49) Miny seciioiis ire «il cn verbiiim from that Act 
As regards the apphcition of the Act. vide s 2 Before the passing of the Arbitn 
non Act a contract to refer matters to Arbitration was governed by the Indtan 
Contract Act, the Civil Proceduic Code and the Specific Relief Act (I of 1877) So 
far as the provisions contained tn the Indian Conirict Act and the Specific 
Relief Act are concerned no contract to refer (present or future differences) to arbi 
iration could be specifically enforced But the pirty who refuses to perform is 
debarred from bringing a sim on the same subject The Civil Procedure Code of 
1882 required that the arbitrators should be named This Act is an independent 
Act 76 Ind Cas 525 , 50 Ind Cas*4il Tlie strict rule of Evidence need not be 
observed in an arbitration proceeding 49 Ind Cas 135 The parties may b> 
common consent increase the number of arbiiniors C2 Ind Cas 436=43 A 456 
Tiie Arbitraiion Act is an Act to amend the law relating to arbiiration It does nol 
deal wiih the whole law of arbitration and It must Le construed strictly in that 11 
confers special powers of interference not otherwise inherent in the Court iiopalj. 
V Morarji 50 Ind Cas 411— 21 Bom I R 308— 43B 8C9 This Act deals with 
arbitration initiated by agreement between parties not in litigation This Act applies 
even when parties to suit engage in arbitration without an order of the court A I 
R 1931 Rang 58—131 Ind Cas 57 Motion is not available under the Act for ad 
ministration of an estate, the remedy IS administration suit or originating summons 
lo2 Ind Cas 108 = 45 C L J S 97 = 3 i C W N 517 Award upheld by court 
becomes enforceable as a decree tbid The Act does not apply to arbitraiiou in 
the course of liiigaiion 49 C 6o‘'=69 Ind Cas 808 

2 . Subject to the provisions of section 23, this Act shall apply only in 
cases where, if the subject matter submitted to 
Application arbitration were the subject of a suit, the suit 

could, whether with leave or otherwise, be instituted in a presidency town , 

Provided that the Local Government* may, by notification m the local 
official Gazette, declare this Act applicable in any other local area as if it were 
a presidency town. 


* Certain words after this repealed by Act 38 of 1920 have been om 
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liable by bis engagemenis or by cstablu,! t. j usage to an increase of rent fur 
the land annexed to Ins tenure by illuvio » },i, considered exempt from the pay 
ment of any increase of re t to which he ni ly I c justly liable * 

Suond — The above rule shall mrf W considcied applicable to cases m 
, , , which a rivtr by i suddeti change of Its course. 

When riv’cr b} su Wc i i,reaL through and intersect an estate, with 

o«-my gradual enconchment, or oray by the 
\iolenceofsireiin separate! considerable piece 
of land from one estate and jOin it to another estate vfiihout destroying the 
identity and preventing the recognition of the land so removed 

In such cases the land, on being clearly recognized shall remain the property 
of its original oKner i 

Third — When a char, or island, may lie thrown up in a large navigable 

„ river (the bed of winch is not the property of an 

able river or sea ^ ^ individual) or m the sea, and the ch innel of the 

river or sea between such island and the shore 
may not be fordable, it shall, according to established usage, he at the disposal 
of Government t 

But if the channel between such island and Die shore be fordable at any 
,, . , , s-ason of the year, It shall be considered an acces 

Property therem «»«« sion to the land, tenure or tenures of the person 
channel lor \e persons whose estate or estates may be most 

contiguous to It subject to the several provisions specified m the frst clause of 
this swtion, with respect to increment of land by gradual accession 

fourth —In small and shallow rivers the beds of which, witli the jalkar right 
, ,, of fishery, nay have been heretofore reco^jm ed 

Char etc thrown up in small gj the properly of individuals any sand bank or 
shallow rivers char, that may be ibrown up shall as hitherto 

belong to the proprietor of the bed of the river, subject to the provisions stated 
xn the” first clause of the present section 

__in all other cases namely in all cases of claims and disputes res 
. necting land gained by alluvion or by dereliction 
Disputes relaiive to la*’ * of a river or the sea, which are not specifically 

gamed by alluvion or oy dere oroviH#*!! fnr r- ' *' ^ 

provae. .0, .y t 

claims and di* * 

evidence they may be able to obtain of estab j ' 

applicable to the case or if not, by general principles of equity and justice 

5 Nothing in this Regulation shall be construed to justify any encroach 
E«croachTnems on beds of J*? individuals on the bed or channels of 

navigable nveis and other ^^wgabjerivere or to prevent Zila ^ Magistrates 
obstructions °‘her officers of Government who may be 

duly empowered for that purpose from removinv 
obstacles which appear to interfere with the safe and customary navigation of 
such rivers or which shall in any respect obstruct the passage of boats by track 
ing on the banks of such rivers or otherwise 


except Calcutta Onssa and 

/HI of 1885) s 3 

am by the Assam Land and 


the INDIAN ARBITRATION ACT, 1899. 

ACT No- IX OF 1899. 

Tas'ed cy the Go\ Conor Gesj kal o^ India in Council- 
AfititeJ l^e isstn* i'/ Gftttf it c i (he jri Afitr ft, (QQQ 


At! All /» atttnS the Ln p tetiting /»> AtbitruiJri 


^\ HEREAs ii IS cxjKdicnl lo amcod the Inw fLlaimg to irhiirntion by n£;rcc 
meni wiihoui the inicncniion of 1 Couii of Justice , It » licrcb) enacted is 

follows — 


Not<’3~Ii IS an imp] cd term of the contrict tint llie irbitntor must decide <1 
pjie iccordin^ IQ tl c contract an 1 il it c\cr> defence open in i court of liv\ cm 
usuatl) so for tic arhuratots dccis on ii> In] Cis 7I3-56C loiS I C“ 
C W S 4S. 1 c 


be 
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SI on ink extern aid con 
mcncement 


I ( 1 ) This Act ma> be called the Indian 
Aibitration Act l^99 


(0 

f3) 

NnfM 


Relief Act art concerneo no contract to rcicr (f.. »* uw. 
iraiion could be specificaU> enforced But tie party \vl o refuses lo'perVorm 7s 

Procedure Code of 
Act IS an independent 
Evidence need not be 
, The part es may by 
d Cas 4-6 = 43 A 456 
relating to arbiiration h does not 
ost Le construed strictly m ,, 
wise inherent m tl e Court iiOinU, 
o3-43 B 8r9 This Act deals with 
"nils Act applies 
' the court A I 
r the Act for ad 
mating summons 
upheld by court 
to arburaiioii m 


It extends to tlic whole of Jntiah India > and 
It shall conu. into force on the fust da) of July ib9P 
' " ' ' sh \r1mraiion 

' rom tl at Act 

the Arb ira 
by the Indian 
of 1877] So 

. , . ^ tlie Specific 

concerned no contract to refer (present or future d ffcrencesl to arbi 
ii> eni>^iA>*nIlt enforced Ttiir d «• is^irfu <ul ^ 


2 Subject to the provisions of section 23 this Act shall apply only m 

cases where if the subject matter submitted to 
App! cation aibitration avere the subject of a suit, the suit 

could, whether with leave or otherwise, be instituted in a presidency town , 

Provided that the Local Government * may, by notification m the local 
olBcial Gazette, declare this Act applicable m any other local area as if it were 
a presidency town. 


• Csilain words after this repealed by Act 38 of I9’0 bave been omiued 
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Notes— In tl\c first jnsimcc tins Act ippiics only to ciscs where, the siihjccl- 
mntier submuicd to trbiiniion were ihe sMlyeci ofT suit wh'ch could be instituted 

in a presidency town IS Ind Cas 402 , 27 |nd Cis i-'n 7 If*' ’ o 

Cas 588 ”■ *■ ’■ / Vide Ilom 

Govt Giz ■ . s outside ordi 

such property 

Id i-na to— j4 tv !'• iuJ*=A 1 *93° 

, Prcsuicncj (own, amt one of ihc properties 

Mso 15 situate in tint town, aw atd relating 10 such property caitbe filed in TreStdency 
town itAind Cis 818 

3 . The last thirty seven words of section 21 of the Specific Relief Act, 
1877,* and sections 523 to 526 of the Code of 


ments in certain cases 
Act applies 


Sion or arbiifition to which the provisions of the 
Act for the time being apply : 

Provided that nothing in this Act shall affect any arbitration pending in a 
presidency town at the commencement of this Act or in any local area at the 
date of the application thereto of this Act, as aforesaid, but shall apply to every 
arbitration commenced after the commencement of this Act or the date of the 
application thereof, as the case may be, under any agreement or order previous- 
ly made J 

-7 " ........ - ^ jg contains a similar 

Court has no juris 
“iiS Ind Cas 533 

• the Companies Act 

4 In this Act, unless there 1$ anything 
Definitions repugnant in the subject or context, — 

{n) *'ihe Court’’ means, in the presidency tovvns, the High Court, and, 
elsewhere, the Court of the District Judge ; and 

( 4 ) “submission’ means a written agreement to submit present or future 
differences to arbitration, whether an arbitrator is named therein 
or not § 

Clause (rt) — 'Elsewhere" in this clause means m all other places than the 
Presidency towns 52 Ind Cas 139=13$ L R !:3 

Clause {!)) — Written agreement means one in which the terms on both sides are 

, , ^ r .r 'T* rr -• ' L J Q. B 640 , but see 

that the written agree ^ 
• Insurance Co (1892) i 

■ • ut see 53 C bj = 93 Ind 

documents even though 
t of the 
in the 
rude of 
be con- 
ee also 

■ ay be deduced from the 

(1907) 97 L T 444 . 
nty of Devon hisi/jance 
’ ’ 6 S L R 278 , 10 C W 

N 8U . '"d Cas i6g 80 Ind Cas 513 . 76 Ind Cas 917 A reference can 

be made where there IS a dispute Chandmullv Nippon 64 Ind Cas 70S see a)so 
72 Ind Cas 1016 , 54 lud Cas 285=46 C 534 , 47 C 799 , 46 C 534 . (iSoo) A C 
V 81 , ( 19 « 5) 2 K B 3S at p 40 , 33 T L R 395 Acceptance of intSgree 


* Act I 


I of 1877 + Act XIV of 1882, see now Act V 1008 

t Certain words after this repealed by Act VII of loia have br-Vn i 
^S upplemented in U P vide U V Acil of 1912 ^ ^ been omitted 
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nient inijlit be in ihe form oft sjcncd document b> bolb pirtics connniing nil the 
. • ’ / the terms nnd 1 phm ncceptance 

. I 

[>oih pirtics A J K jqjj All i 

on ccrfim terms, one of whicli is refeiciicc to nrbiirilion, nsseni to tliosc terms by 
conduct nmounls to siibinission uS Ini Cis SSi*=A I li •93** Uom 8i'=32 
Bom lx 14^1 sec nlso 1 18 In 1 Cis 22o=» Smd Sj . 5^ C 118=32 C W N 

1 io=» ti7 I ui Cis 440 , Q3 In I Cns 032 , 16 In I Cis 6C0 , frj In I Cns £66 , 61 
Ini Cii 3^0, iiSinil Cns, 220 Submission includes nrbiirilton cliiisc ns well as 
referen c 35 Iml Cns jjJ Where clnim is time birred, ilicrc is no subsisting 
c'-tus- to b; referred 95 In I Cns 540s* 19 S L. K 34=A I U 1926 Sind 209 Wlierc 
l/ic ficmm of conirnct or 11s osisuiitc «s denied there ts no jiiiis In-uon of the nrbi- 
triors i3SInI Cns 337*=34 Bom 1 It 697«A I R 1932 Bom 341 An orni 

submission ts not iiua'id A I U 193- 'ltd 745 

Present nnd future diffefonco — Vide f2 L.T £oS , 18 Q D P 7 C A ; 
(191 t) 3 K n 35 , {1915 j. 1 L K 183 

Cl -. — .-.I. ^-.1,1.. ^ A submisbion, unless a djrcrcnt inten 

«r%^'l.l'le-i>c ofCoi.ri lion is expressed fterem, sinll be irrcvoenble, 

‘ except by Iciie of the Court 

Scope— The word 1 submission shnll be irrcio^nljV i> nmbi^iious it is npph 
cable not 10 the ii,rccmcnt to reftr, but to the niithorii^ of the nrbiirnior Pir 

»n /« rr 5’rr*iff 089”) 2$ Q B D nt p 5)7 This section 

reliies merel) to the rn,ht to revoke n submission Ddcman \ Ostef Co>pont(to>i 
(19*3) 3 K B 257 It IS irrcio*3b1e except b) ihclcmeof the Court 44 Incl Cns 
360, solnd Cas 340 But it 1$ ifiscrciionnry wnh (he Court to grnnt such Jenie 
Jiif>‘ex V Jamti 23 Q B D 12 But such discretion must be used with grent cnution 
Delcher\ BoeLan (ipoj) 8, L T 471 sec nl>o (cSop) \ C nl I’ 301 , rii Ind 
Ca$ **00 

* — (he grounds for revocation— (1) Parita 

V N 23s . 39 C 378 , (1894) 3 B 667 » 

, (2) Neglect on the pnrt of the arbi 
an nrbiiritor, V ^r-rwsMacq J 
6 A subinission, unless a dtlTcrent intenlton 15 expressed therein, shall be 
•a. . ...v., deemed to include the provisions set forth m the 

tim schedule, in so far ai they are applicable to 
Ihe reference under submission 

Notes — In matters of interpretation the Court is to be guided by the intention 
of the parties , and by whnt law an nrbiiraiiort contract is ro be interpreted is to be 
determined by the intention ol the parties Hamljuw 7'tr//Jifcr (1B04) 71 L. T at 
p 2 ,, see xUa 544irr-«r V L^Ct/tchn^, A. C <,4A » f’ee.t v fita 

L T 846 

r, . , 7 The parties to n submission may agree 

' ■»«">? reference shall be 10 an arh„ra,orLa"rb. 

trafors to be appointed by 1 person designated 
therein 

Such person may be designated either by name or ns the holder for the time 
being of any ofhee or appointment 


^ amber 

of Commerce 

Notes — This section has been expressly enacted to empower Bengal Chamber 

^c/c and he cannot 
Vhere policy of msur- / 
^ Tribunal other 
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ill'll coiiiempUted by llie clause of the 
holding ihit the nward was in my way ba 1 


policy I m m itselflrgal wisno KrounH for 

Raiiul C-.S R7a»A I R 1926 binds 


Power for the Court in ccr 
lam cases lo appoint an 
arbitrator umpire or third 
arbitrator 


8 (i) In any of the followinS dSes 


(<j) where a submission provides that the ^^Dyyince shall be to single 
arbitraior, and all the patties ds^oot, aTffer^difTercnces liive arisen, 




that It was intended that the vacancy should not be supplied, and 
the parties do not supply the \acancy , 

(f) where the parties or two arbitrators are at liberty to appoint an umpire 
or third arbitrator, and do not appoint him , 

(rf) where an appointed umpire or third arbitrator refuses to act, or is 
incapable of acting or dies or is removed and the submission does 
not show thut It was intended that the vacancy should not be 
supplied, and the parties o- *■ ' - j- ‘b* '-'incy , 

any party may serve the other patties o ^ 

with a written notice to concur in third 

arbitiator 

fs’l If the appointment is not made withm seven clear days after the service 

ho gave the notice, 
appoint an arbi 
power to act m the 
by consent of all 


parties 

Scone —The true meaning of clauses (a) and (b) is that where ihe parties will 

not appoint an " «n«pable 

of acting or c 
ment can be o\ 

Easiirn Conn 


apply to the 
L R i 64 


ncapable 
>y an appoint 
IVilson and 
) (b) does not 
Cas 539“ I? 
be filled by 
ly appl es 
no where 
irties plus\ 
d or the I 
t joinih 
Gofialje 

• Smith 

* ere was a 

mutual agreement to refer to two arbitratois cne of whom rerusctl to act //eld 
S 8 (i) (b) applies as the expression an appoined arbitrator can mean one of two 
appointed arbitrators A 1 R 1929 Cal 177*56 Cal 848*330 W N 418 Where 
* other party 1 av ng refused 

procedure to be fol owed is 
1929 Sind 35 = 107 Ind 

a d upon whether ultimately a 

single arbitrator or two are appointed A I R 1921 Sind 177=103 Ind Cas 890 

Order on the death of an arbitrator can only be made under the Act and then only 
on fulfilment of conditions as to written notices prescribed under this section A I R, 

1926 Cal I- J 292 = 94 Ind Cas 177 Nom nation vitl out prejudice is 

not valid nomination In presence of willing nominated arb trators appointment of a 
new atb iraior IS nullity Refusal of the arbitiator to act brings s 8 into play and 
entitles parties to appoint another arb trator only when appointment is subject to 
acceptance A 1 R 1925 Sind 12=76 Ind Cas. 26 ' Court has no power to appoin? 
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ne« arbitrator in phce of those who declined to proceed in i case submitted to them, 
when the number of arbitrators is more than two 21 Rom L R 308*50 Ind 
Cas 4ti 

Clause (a>— Where reference is to. he made to an ‘arbitrator or umpire" it 
mc^s 1 reference to a single nrbnrator 1 Q B it p 141 A C 

Clause (b) — An arbitrator who besiiates to act without the order of the Judge 
can not be said to refuse 'o D 81 Person named in contract 

refusing to arbiintc is no ^I'otriQ TA*>o{unbg la enforce arbitration 140 Iml Cis 
6:6 = A I R 1935 Sind 75 \ ^ 


Clause (d)— Vide 63 L J Q B 171 

"Written notice to appoint. — The wards ‘to appoint" mean to concur m the 
appoiniment, (1891) 1 Q B 141 

Court may appoint — W’henall ihe requirements of the section are fulfilled, 
the Court must appoint /« •■/ (1891) iQ It 141 The Court can not ask the 
party to appoint In re Smith, 21 D D 545 , sec also 76 Ind Cas 26i 

Subsection ( 2 ) —Vide 71 Ind Cas 8i7*A I R 1 924 Lab 435 


9 Where a submission protides that the reference shall be to Jno 
D , , . arbitrators, one to be appointed by each party, 

cr,°r.os'S;Srv".'n"y""’'" ■>>''>• U„les. d.teenl’^f„,=n,.o„ % expL./d 
therein — 

(0) if either of the appointed arbitrators refuses to act or 15 incapable of 

acting, or dies or is removed the party who appointed him may 
appoint a new arbitrator in liis place , 

(1) if, on such a reference, one party fails to appoint an arbitrator, either 

originally, or by way of substitution as aforesaid, for seven clear 
days after the other party, having appointed his arbitrator, has 
served the party, making default with a written notice to make the 
appointment, the party who has appointed an arbitrator may appoint 
that arbitrator to act as sole arbitrator in the reference, and hts 
award shall be binding on both parties as jf he had been appointed 
by consent 

Provided that the Court may set aside any appointment made in pursuance 
of clause (b) of this section 


Scope — This sect on has no application where the reference IS lo three arbitra 
tors Jn re Smith and Service 25 Q B I> 545 » see also 14 Eq 555 This section 
IS applicable only to cases where a different iniemion is not expressed in the 
subm ssion 20 Ind Cas 504=78 L R I So also clause (b) has no appl cation 
to a case where the parties by their contract have provided that a different course 
should be adopted in the event of one of the parties failing to nominate one arbitrator 
44 M 406=62 Ind Cas 205 This section has no application also where the 
agreement stipulates that m case of non appointment by any of the parties the 
Chairman of the Trade Union was to appoint one on behalf of the defaulting party 
Sasoon V Ranidutt 49 I A 366=27 C W N 660=70 Ind Cas 777 The 
appointment was validly made under clause (b) in Jessop v Huddersfield Society, 
80 L T 598,5 5 Den of Airhe Co v Milsut &• Co Ltd, (1912) 106 L T 451 
But where one of the parties died the other party cannot apply to ihe Court to have 
an arbitrator appointed on the refusal of the executors of the deceased to appoint 
■■ . rr / T !,» g duly 

660 
Jev) 
11 not 
nerely 

futile and productive of no injury to the party complaining Larror v toofer. 


C. C. H. Vol. 1—5 



34 


TUB IHDtAN ARBITRATION ACT 


[S 10 


59 L 3 Ch 5 o 6 “A 9 Ch D yy One i nriy miy refuse lo appo nt an atburaior 

until he IS informed by ilie Ollier party of the I -tiure of the dispute IM, see also 
Ma/ \ Milis 30 T L R 2S7 It ts not j roper to import s g into the contract 
entered into by the ptrties themselves to rffer disputes to arbitration A I R * 93 ° 

All s8i=»i26 Ind Cas to^igjoA L ) 1147 A dispute having arisen was referred 
to two arbitrators one b> etch party one of it e arb rators refused to act after 
appointment and therefore the other acted as sole arbitrator and made an award 
Htld the av-ard must be set as dc English Atbitraiion Act docs not apply no 
Ind Cas 290 (P C) When the submission refers to two arbitrators and an 
arbitrator appointed by One of the parties IS duly declared 40 be the sole arbitrator 
and he thereafter refuses to act ihen vacanrv 1 ie />. ^ 

with s 9 AIR igiy Sind i77*'iooInd C 
Ind Cas 435 Party desiring to enforce 
dispute and nominate his arbitrator first A 
Official Receiver or mistee in bankruptcy 
compelled to be a party where the bankrup 

AIR 1926 Sind 20g=tqS L R 24=93 ind Las 750 When teferetice to two 
arbitrators one by each party is made each party has right to appoint another in 
place of an arbitrator refusing to act One party refusing to appoint the ocher can 
appoint sole atburator 88 Ind Cas go^A 1 R Z 9’5 Bom 469=490 706=27 
Bom L R 568 Arbitrator not attending on date fixed will under certain circum 
stances be construed as refusal to act as arb ixaior and on such refusal followed by 
non appointment of another man one arbitrator would suffice AIR 1930 AU 
^7S**tg3oA L J I373=>t3ifnd Cas 552 Defect of absence of nonce under s Q{b) 
can be waived by failure to object mtime A I R ip”® P C 123=62 Ind Cas 
737 Party acquiescing in such addition is estopped from objecting on this ground 
A I R JgJi All 64-43 A 456-19 A L 3 348-6- Ind Cas 426 If suit 5 filed 
despite reference specific performance cannot be enforced but only stay of smt 
can be asked for AIR » 92 » Ca' 244-45 C W N 62-61 Ind Cas 380 
Election of sellers to have private arbitration puts an end to buyers remedy to 
arbitrate through public tribunal AIR *924 Cal 828— 51 C 657— 82 Ind Cts 
769 Section 9 does not provide for case where one party is entitled to appoint 
two arbitrators 142106 Cas 706— A I R 1933 Sind 6 


Powers of arbitrator 


10 The arbitrators or umpire acting under 
a submtssion ihall, unless a different intention » 
expressed therein,— 
fo') have power to administer oaths to the parlies and witnesses appearing , 
^6) have power to state a special case for the opinion of the Lourt on 
any question of law involved and 


(f) have power to correct m an award any clerical mistake or error arising 
from any accidental slip or omission 


Clause (a) — In an arbitration under a subimssron the Court cannot issue com'’ 
mission to examine w messes /« re S/aw (1892) 1 Q B 91 47 B 250=25 Bora L I 
^ ® An arbitrator can allow amendments - 

»io)8S T L R 162 The examination 
34 L L j 39 see also 27 c W N 
49 The Court has no po ver to issue 

commission lor examination of witnesses 75100 Cas 22ie=2^jjQjn L R 853 


OlP” 
must 
andS 
be St 
U8L 
altern 
taw 


down 
Co V ' 
N I 
time 
or the 
Th 


PS tive judgment /S „ amr£t. 
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(1S9S) 2 Q B i36,Prr^v A’t/fenH^.ST L R 228 But the Court cannot make 
Its own finding of ftcts Prc^iHeBrt)kefy\ U'ttfS ttSL T iii The Court can 
set aside an award under s 14 m a molwn under tKis clause Pioduce Brokers \ 

(1918) L J K B 597 The burden of proof is on the piriy who disputes 
an award C,t iHd \ Cdnuthtrs, Co, jO T L R loi Amppeallics from 

• r - > I Q B 375 . " Cotily 

,4 ■ • \hubrOok \ (1882) 9 Q B D 621 , 

- - -7 C W N 494«77 

• I • When an umpire 

< " ■ > • • • t rehear esidencc 

when rcqucsicd 63 lod Las t4iBi$ S L K 68 I’arl) cannot applj to Court 
for order directing umpire to state a case to; Ind Cas 793 =»A I R 1928 Mad 
to? Opinion of Court u pot binding on the irbitniors nor can it operate as 
judicj/o A I R 1925 Sind 83 = 79101! Cas 9861 


have no power to 
ue \ P timer, L R 
K B 423 Mere 


error of Law not disunci\> appearing on the face of record is no ground for icmis 
sion GQlnd Cas 995 = A I U 1922 Cal 447 = 49 C 646 


11, (1) \\ hen the arbitrators or umpire have made iheir award they shall 
. . . lie,. Sign ‘t and shill give notice to the parlies of 

amount of the fees and charges payable to the arbitrators or umpire in respect 
of the arbitration and award 

ts) I he arbitrators or umpire shall at the request of an> party to the 
submission Or any person claiming under him and upon pajment of the fees 
and charges due in respect of the arbitration and award, and of the costs and 
charges of filing the award cause the award or a signed copy of it to be filed 
in the Conn and notive of the filing shall be given to tlie parties by the 
arbitrators or umpire 

(3) Where the arbitrators or umpire state a special case under section lo. 


clause (i), the Court shall deliver its opinion thereon , and such opinion shall 
be added to, and shall form part of, the award 

Sign An award under th s section must be in writing and signed Lal/ee v 
Tewarr, Si ind Cas 802 , CoM<* v 7 V<«/A<r, 5 Ind Cas 374^7 M L T 35. The 
' " 'arbitrator resigned aid did not sign 

*=76 Ind Cas I007 This section 
95 Ind Cas 2 i = A I R 1926 Cal 

i- 05 

Amount of fees — ^There is nothing m ihis section by which the arbitrators are 
precluded from taking their fees beforehand In the matter qf the Arbitration Act, 
17 L tv 648 = 75 Ind Cas 850=1924 Mad 174 This section requires the 
arbitrators to state m the aivard the amount of fees payable to them Ibid 


Clause ( 2 ) — The arbitrators are bound, at the request of any pariv, to file award 
Of a copy thereof m Court and such an award unless it is set aside or reniiited for 
re consideration becomes enforceable is if U were a decree of Court The awara 
stands on the footing of decree Cathav TAa/Aa, 5 Ind Cas 374=7 M L T 355 
No order of the Court is neccssirvfor the filing of the award An award upon 
submission which contains no provision to the contrary is final unless the Court in 
which It has been filed remits It or sets it aside AA(?/oo«v Abdool, 14 Bur L R 
129=4 L B K 249 , see also 18 Ind Cis 978=400 219—17 C W N o 95 As 
---> c-,_-e;5T>-, >Tl„s clause 

in Court 
en before 
se Udai 

Cha-nd v Ptli Bva, 60 Ind Cas 987=47 C 9Si Mere failviie to g\se notice 
of filing an aw aid does not by ilseif vitiate in award jf it is otherwise valid Louis v 
Tara C/iand, gs Ind Cas 378= A 1 R 1926 Sind 242 An award may be filed by 
any one of lie irbitraiors 39 Ind Cas 602 As to when an arbitrator becomes/ 
^«o—\Kie 1923A d The order ofa Judge sitting on the Original Side 
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59 L J Ch 5 ® 6=49 Ch D 3*3 One [)^riv miv refuse lo appoint an arbitrator, 


Jnd Las 290 (l^ C) When the submission refers 10 two arbitrators and an 
arbitrator appointed by one of tbe parties 15 duly declared be the sole arbitrator 
and, he thereafter, refuses to act then vacancy has to be-supplied m accordance 
wtths 9 AIR 1927 Sind l 77 ’='ooJnd Cas 890, A I R 1929 Sind 55=107 
Ind Cas 435 Party desiring to enforce submission clause must specify nature of 
dispute and nominate his arbitrator first AIR t 9*9 Sind 58=109 Ind Cas 58 
Official Receiver or trustee in bankruptcy is not party wiihm s 9 . nor can he be 
compelled to be a party where the bankrupt's estate is debtor and not creditor 
A I R 1926 Sind 209=195 L R 24=95 Ind Cas 750 When reference to two 
— V ’ 'ach party has right to appoint another in 


675=1930 A L J 1373=131 IrxJ Cas 55 * Defect " ' 

can be waived by failure to object m time A 1 
737 Party acquiescing in such addition is estopped 

A I R. >931 All 64=43 A 456-I9A L J 348--^-. - *• •>« i is iiieu 

despite reference, specific performance cannot be enforced but only slay of suit 
can be asked for A t K • 9 *» Cal 244-35 C W N 62=61 Ind Cas 380 
Election of sellers to have private arbitration puts an end to buyer's remedy to 
arbitrate through public tribunal AIR 1934 Cal 8*8— s* C 657—02 Inci Cas 
769 Section 9 does not provide for case where one party is entitled to appoint 
two arbitrators 143 Ind Cas 706— A I R 1933 Sind 6 


10 The arbitrators or umpire acUtig under 
Powers of arbitrator a submission shall, unless a different jntentton is 

expressed therein, — 

fo) have power to administer oaths to the parties and witnesses appenrmg , 

(6) have power to state a special case for tbe opinion of the Court on 
any question of law involved, and 

(<■) have power to correct in an award any clerical mistake or error arising 
from any accidental slip or omission ^ 

Clause (a) — In an arbitration under a submission the Court cannot issue com'^. 
rmssion to etamine witnesses In re Sfiaw (t892) i Q B 91 , 47 B 250=25 Bom L | 
R 853 , /« (1893) 9 T L R 358 An arbitrator can allow amendments 

m the pleadings Edward v Sturgeon, (1910)85 T L R 162 The examination 
of witnesses by arbitrator must not be ejr /lar/c 34 C L ) 39 see also 27 C W N 
933 As to form of oath, vide 29 Ind Cas 49 The Court has no power to issue 
commission for examination of witnesses 75 Ind Cas 221 = 24 Bom L R 853 

piaiiea <K\ t-'r - ' ' 


alternately at the request of the otuer party may siate a specnl case on questions of 
law They may require that either party. If they wish lo proceed wuh the special 
case should within specified limes give the other partj notice and get ihe award 
down for argument Otherwise their award is to be final Ohm-bta Oil 
Co V Mae Andrews {igi8) ? K B 771 , / i Lvon ft- Cn , 1 / 

N I But it IS doubtful whether the C 
lime for fgivinginouce Ibid After 
of the Court, ihe.arbitraiors became^ 

The Court may order further enquir. 


• k've judgment In re George. 
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Its own fSnding offncts J^rcdiife Broken y tiSL T ill Coun can 

set aside an iward under s 14 in ■» motion under l!iis chiisc Produce Brokers \ 
(igiS) L J K B 597 The burden o\ prool is on il'c pxtiy nlio disputes 
an award c'r i/Zo/ \ Carruthtrs, Q, 30 T L R loi AmppenUics from 
il e dccts on ofihe Court Pt KukUsthuneV (1695)1 Q ^ ’75 « Gonty 

(1696) 3 Q B 439 C A , see also Shubfook \ TuJftxH, (1882) 9 Q B D 62t , 
Bossens Attnrch itn, 1 K 11 p^598 


107 Opinion of Court is not binding on tlic arbitrators nor can it operate as res 
judicitJ A J K J9'’S Sind 83 = 79 l>i'^ 

Clause (c) —After the arbitrators become /<r/if///joy,7ri0 the> have no power to 
rectif) mistake In re Strinj^er, (tQoiJ t k B roj Mordiee \ Pitltner L R 
6 Ch ii xConmtsstQiitr oj Inlmd Hr emu \ IlunUr {1914) 3KB 423 Mere 
error of Law not distinc(i) ap[»eafinu on tbc face of record is no ground for remis 
Sion 6<)loii Cas 99^ = A J R 1923 Cal 44 "®* 49 C 646 


II, (i) When the arbitrators or umpire have made tlieir award, they shall 
, J . V. ,^,1-11 *'Bn “ ®*i‘H £*'6 noitce to ihc nirlies of 

A^ardwbcsijMdnoJfil.d 

amount of the tees md charges pa) able to the arbitriiors or umpire jn respect 
of the arbitration and award 

<2) lh« aibttrafOfs or umpire shall at the request of any party to the 
submission or an) person clsunttig tinder luni and upon pa)nient of the fees 
and charges due m respect ol the arbitration and award, and of the coats and 
charges of filing the ar ard cause the award or a signed copy of it to be filed 
in the Court and non e of the filing shall be given to the parties by the 
arbitrators or umpire 

(3) Where the arbitrators or umpire state a special case under section 10, 
clause (i), the Court shall deliver its opinion thereon , and such opinion shall 
be added to, and shall form part of. the award 


Si^ An award under ih s section must be in writing and signed Laljeey 
retyarr, 82 Ind Cas 802 , Co/Z/a v rAa//i<T, 5 Ind Cas 374-7 M L T 35J The 
validity of an award is not affected where a third arbitrator resigned and did not sign 
It Mania Ram \ Karlt Ram 1923 Lab 4 ii '=‘76 Ind Cas too 7 This Section 
applies Only to awards made persuam to Ibis Act 95 Ind Cas 21 = A I R i9'’6Cai 

936-53 C 65 


Amount of fees — There is nothing m this section by which the arbitrators are 
precluded from taking thtiT fees beforehand In the matter oj the Arbitration Act 
17 L W 648 — 75 Ind Cas 850=1924 Mad 174 This section requires the 
arbitrators to stale in the award the amount of fees payable to them Ibid 


ClR'Use ( 2 ) — The arbitrators are bound, at the request of any partv, to file award 
or a copy thereof 111 Court and such an award unless it is set aside or remitted for 
re consideration becomes enforceable as if it were a decree of Court The awara 
stands on the footing of decree Cotha v Thatha, 5 Jnd Cas 374=7 M L T 355 
No order of the Court is necessarvfor the filing of the award An award upon 
submission which contains no provision to the contrary is final unless the Court m 
which It has been filed remits ii or sets it aside Rltatoon v Abdool, 14 Bur L B 
r 2 g= 4 L B R 249 , see also 18 Ind Cas ^78-400 219=170 W N 595 As 
^ ■ Jause 

■ Court 

efore 

Udat 

■ lotice 


1926 Sind 243 An award may be filed by 
602 As 10 when an arbitrator becomes 
••r of a Judge sitting on the Original Side 
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of the High Court, ' idcr this Act from off 

the file IS ijudgme Pntent and is, there- 
fore appealable t • ■ 1)50 6 L D 88=17 

Ind Cns 902 Fa uii. lu beive notice renders awird invalid 

l 97 '=SRa'>? 171 = 103 Jnd Css Zoo One srbitr-itor can on behalf of himseU and 
the others send the award to the Court AIK 19-7 Rang i97 = 5Rang 171 
"When awards arc not signed by all the arbiiraiors, it can not be accepted b) the 
Court either under Arbitration Act or under Sch II, Civil PC 114 Ind Cas 818 = 
56 M L J 35=A I R 1929 Mad 31 Order returning the .award for complying 
wJiJj s IJ (3), Arbitration Act. IS not » ;odgnient wj/hin cJ Jj Leijers Patent 114 
Ind Cas 52t = A III 1928 Rang »«o Court can not enter into enquiry to ascertain 
which of the two possible interpretations of the document should be accepted 39 
Bom L R 663=104 Ind Cas 94 Auard of Committee of Appeal on appeal 
from umpires award according to contract by parties can be filed 103 Ind 
Cas 648 The mere receipt of the award by the Court is the filing of the award 
AIR 1931 Smd 160 

12 The time for making an awird may, from time to time, be enlarged by 

_ , _ , order of the Court, whether the time for making 

...fS" O'' --O 

Notes — Under this section the Court has power to extend the time even where 
the time for making the award has expired and the award Ins already been made 
Tejpalv B A^«r// d/i/,46 C 1059, sec also A I R (i926)Sind 8, 125 Ind Cas 
425 , 129 tnd Cas 886 » 5 S B 452 The Court can grant such extension even where 
It IS expressly stipulated that there should be no extension Inre D€nlOft, L, R 9 
Q B 117 , sec alsoftpao) a Q D 553 C A The Coon has jurisdiction to extend 
tune for the umpire's award as well Miy't Mircoir/'A 13 Q B D 688 , ioro v iee, 

L R a Q B ioi The power of so<-h enlargement of time is tliscreimnaty with the 

Courl Itn D%ri Cc (1869I L R 4 Ch 5S< BuC llle Court .liould e.ercise 
. A , case and is bound 

indulgence 38 Ind 
id Cas i6, 78 Ind 

i^as 521 An appellate Court has power to extend the lime in proper cases 40 
C ifiSP But the Courts of law should not lightly interfere with the discrefton 
deliberately exercised by a lower Court 28 Ind Cas 8?-8 SLR 269,26^ 
338 But such power rests " 16 L W 

657=70 Ind Cas 353, 54 I an award 

IS a judgment within cl is * 

13 (1) The Court may, from time to time, 

remit the award to the reconsideration of the 
arbitrators or umpire 

(j) Where an award is remitted under subsection (i), the arbitrators ' 
or umpire shall, unless the Court otherwise directs, make a fresh award avithin 
three months after the date of the order renutlwg the a ward 

Notes — This section IS based on section 10 of the English Arbitration Act 1889 
which again re enacts the Common Law Procedure Act, 1854 s 8 .l/if/j v Buryers 
(1856) 5 K & J '66 and all cases decided under s 8 of the last Act may be cited 
under this section In re Keighley (1893)1 Q B p 411 The power to remit an 
award is given by ihis section and apart from this section there is no power to remit 
/« /-c (1893) 1 Q B 405 .secalso (1914) 2 K B 842 , (1914) 2 K B 847 

The effect of this section is to treat all submissions made under this Act, as though 
n power to refer back the award to the 
, Sprague '/ Alhn,\^T L R 150 The 
the arbitrators are functus oficto In re 
^irie/iger > R B 105 An awird may be remitted where the arburators 

Ind Cas 391 66 Ind Cas 389 The ground 
I set aside an award may be considered sufficient to 
■ L J C P 66 . see also 78 L 1 409 The Court 
eiher an award should be remitted or set aside 
. ^ ^ , The Appellate Court will not interfere unless 

the discretion is « isused Uui , 70 Ind Cas aS 3 It may be remitted where evidence 
I* discovered after the award Barnandv If'asnwrighf, ig L J Q B 423, In re 


Power to remit award 
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<t'93J ! Q B 405 C A ,Sfra^uev Ailai 15T L R ijQ But such 
remission IS not justified when evidence IS kept l)icV h> one of the pirties In re 
keighley, (1893) j Q R at p 410 An nwird cannot be remiucd m part 74 Jnd 
Cas 649=4 Pat L J 669 An award cTnnot be icmtltcd fot misrcception of evidence 

nor atn It be set aside Mcleatw J/mwr, (1S96) 6 T L H. 3SS Power of rcmis 
sion IS confined to grounds in s 14 AIK 1924 Smd 51=192 L R 152 = 76 
7nd Cas S4 Remand order for malting fresh award amounts to rcfusdtofilc 
award and 15 not appealable 76 Ind Cas 525=3 Bur J 193 Unnamed portion 
of the award is enforceable as decree under s 515 34 L \V’ N 268 = A I U 1930 

Cal 468=127 Ind Cas 60 Award is remitted witlioui firing time for us return 
when award is made Court can enter time for delucrj of the award A I R 1928 
Mad 69 = 54 M L. J 49(F ll) = i05tnd Cas 70 Where an arbitrator exercises 
junsdiciion m excess of ibc reference n should be remitted //«)/rr\ Dtllour (1890) 
62 [U T 646 Re (iteen, 63 L T 325 llic award may be remitted for 
mistake of law or fact Dtttn v Dhte L U to C P 368, Hoofer v Balfour, 
62 L T 646 sec also (1912) A C 673, Jf ij v d/t/Zr, fJ9J4) T L R 287, 
70 Ind Cas 353= t6L \V 6>7 Where an award should be set aside and not 
remitted, vide 34 C L J j9 


14 Where an atbiiraWt or utnpite has misconducted himself, ot an atbiira 
, . ^ . , . tton ot atratd has been improperly procured, the 

3wer to set aside award * j * 

Court may set aside the award 


Scopo— The words arbiration and award* tn s >4 and award m para 
1$ bch 11 Civil Procedure Code are same 32 Bom L R 389 = A I K 1930 
Bom 43t Jurisdiction of court to receive awards is very narrower than that of court 
of appeal t:3lnd Cas 516 Pattys accepting benefit even under protest may 
preclude him froai objecting 121 (nd Cas 164 There is no misconduct where 
arbitrators act whiihin authority given by reference 121 Irvl Cas i6i = AIR 
t9jo 8 vd 170 Rttfoie deietm mng 1 « i « 1 » ^ ’ 

vatu n^ projeny 1 e 11 »i Ic allowt 
Application to set as Je an award 
112 tnd Cas 318 An arbitrator td 

IS guilty of misconduct 107 Ind Cas 793 Misconduct subsequent to making 
an nv«ri , n- — t •» -jj Ind Cas 378«A I R 1926 Sind 242 An 
Act cannot be set aside on the ground of rr^is 
d Cas 3t Misconduct does not necessarily imply 
lect to duties and responsibilities 76 Ind Cas 
' ng statements and documents before the enquiry 

absence of parties are valid AIR 1929 Mad 
274=75 Ind Cas S50 A suit lies to impeach an award 31 C L J 283 = 56 Ind 
Cas sji 


Misconduct -*The following are instances of misconduct — 

(a) Corruption or partiality — Tull/t v fackton (i8g-) 3 Ch 441 , In 
te White'iy, U89O 1 Ch 55?, litenson v Peat 3 Atl< ^29, Morgan v Mai/ier, 
2 Ves Jr 15 , Burton v Knight 2 Vern 514 , Fatl v Stoeker 2 Vern Sji 
Bias— Vide (igio) i K U 327 


Legal misconduct — An award may he set as de for j 

Whatety v Morland, 3 Dowl 249 It is miscc 
not to allow opportunity to a party to appear 
Ind Cas 391=41 C 3(3 Any proceeding taken 
in the absence of one of the parties will be 1 

Re Gregson, (1894) 70 L T 106, see also 88 L J K B 1242 , 70 Ind Cas 353, 

6j Ind Cas 577 , 27 Ind Cas 135 , 73 Ind Cas 470=44 M L J 263 , 14 L J 

Q B 17 , (1914) 3 K D 423 , (1894) I Q B ji** 

A decision contrary to law or fact does not vitiate an award (i8gi) A C 39 


15 (i) An award on ; 


submission, on being tiled in the Court in accord 
ance with the foregoing provisions, shall (unless 
the Court remits it to the reconsideration of 
the aibitiators ot umpiie, ot sew it aside) be 
enforceable as if it were a decree of the Court 

(3) An award may be conditional or m the alteinatrve 


Award when filed 
enforceable as a decree 
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A Aisr.1 e rr.r.f»rT. *1 « - 5 rcfctrcd 10 arbiiraiion 

' rilicoiber party Rs looo 

t /iilun fourteen days 

bcop© — The necessity of obiainintf i judgment is removed by this section 
Selby V IVhitebreaii, \ K B 736 The -livarct is not a decree of the Court, 

It IS enforceable as a decree 29 C W N 660=70 Ind Cas 777*’49l A 366 (P C,I , 
see also 66 Ind Cas 796 , 60 Ind Cas 942 , 27 C W hf 666 , 124 hd Cas 3fg , 
jlSind Cas 584 Courts cannot refuse enforcement of such iirard, as s rf/smanda* 
tory 112 Ind Cas 126= A I R J929 S nd 28 The award is enforceable as a 
decree A 1 R i933 P C 61 = 37 C W N 401=64 M L. J 341=60 C 670 Order 
rejecting enforcement of award is appealable A I R 1934 Lali 49 
„ , . 16 Where an arbitrator or umpire has 

Power to remove arbitrator misconducted himself, the Court may remove 
or umpire ^ 


Notea — Cases which justify the revocation of a submission under sections or 
the setting aside of an award under section 14 would justify the removal of an 
arbitrator under this section 

17. Any order made by the Court under this Act may be made on such 
terms as to costs or otherwise as the Courts 
think, m 


Notes— Ordinarily the Court should provide for costs Dumest v Voungs, 


(1898) I Ch 4t4 But the C lo the arbitrator 

under certain circumstances L R 278 

regards the order for cos MH L) /rt re 

i^ffrrthy, (1886) 20 Q B D T 106 Where 

a reference to arbitration is iieui not valid, a court cannot pass an order for costs 109 
Ind Cas i7S (J) 

iS« The forms set forth m the second schedule, or forms similar thereto 
wuh such variations as the circumstances of each 
case reguue, may be used for the respectwe 
purposes there mentioned, and, if used, shall not be called in (Question 


10 Where any party to a submission to which this Act applies or anv 
powtt 10 ,uy ptccoed.oo, P«ot, claim, ng uoflo, him, commencos any I„ai 

where there is a submission proceeding, against any other party to the 
submision, ot any person claiming under him m 
respect ot any matter agreed to be referred, any party to such legal ntoceedmis 
may, at any time after appearance and before fifing a wrilten slstement S 
taking any other steps m the proceedings, apply to ■•the judicial authotitv ' 
before which the proceedings are pending," ■ to stay the ptoceed.nas . onfl 

•Jueh authority",' d satisSod that there js no sulSeient reasSn why thl malw 

should not be referred in accordance with the snbitiission, and that the amlhr,,;; 
was, at the tune when the proceedings were commenced and still rS,S" 
ready and willing to do all things necessary to ihe proper conduct TlS 
arbJtratton may make an order stiying the proceedings ^ ^ 


Soope—Where the object of the snit was to impeach the valid, iv r,r 
arbitration clause in the contract, and the suit uas not m resnect rst 
agreed to be referred to nrbitration, the provisions of secS 1 
Aimaramw^ Itid Cas 141 = 14 S L. R lar 

section would be granted irrespective of the number of arbitrators 

{'900} I Q B 606 Onus IS on party opposing to s m 

should be refused 1,7 Ind Cas 417 WcAtmti l?r \iv iS I" ^ 

the e'lrhest opportunity 107 Ind Cas 434=A I R lOsS S^L « ^ he made at 

C W N 28S Tibs section applies where Se “ a 

under ih,. seci.eo V.J, (.puy) , R v Gmf s Ch n'eT 


r The word, w„h,„ quotations base been substituted by Act a, i 
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A'/«Anrr\ Canton (1909) i Ch 413 31 B 236,450 l-»2j Bom L R 242, 
57 Ind Cas 997 Bm ihe existence of •» valid reference is a condition precedent 
Kandellv Thompson^ 1 Q, B t) 74S , Dtntcte v Biscot, 20 Q B D J77 , 
fee also 43 C L J 297 

Any person claimidc under him —As to xvlictl cr it ipplies to trustees m 
hanVrupto. \ide /’/crri- v Younir 14 Cli D aoo , Ptnntl v Walker 30 L 
; c. p 9 

Any Court —The Contis in section 4 (t) are ilie Courts enfoiting the wachi- 
nary oMTbiiraiion in the areas uhete the Act applies 57 Ind Cas 997 « sec 
also Sfamsan \ Brooker, (igoS) J K B 403, Psmv A/a, jipii) lOj L T 
846, Hamhn \ 7h//i-f/f', (tS94) A C 202 . 52 Ind Cas i3o,63lnd Cas 
8t5=>43A Cas SSs.^atsee 34 U 236 Court means trial Court 

and not District Court t3olnd Cas 769 • see also 124 Ind Cas 797 , ni Ind 
Cas 641 

In respect of any matter -^That is to be decided by the Court Piety 
14 Ch “ “ ■3 B 662, Parry v InerpooU 

(1900) i Q B 279“ 59 Ind Cas 784, 25 C 

W N 62 , 56 • • Cas 536,4511 X 

Appeal — No appeal lies from an order made under s *9 A I R. 1931 Lah 
6d=»i3ofnd Cas 769»*fij Ind Cas 81 ,8t Ind Cas 759 Order refusing to stay 
proceedings IS rot a judgment and IS not appealable troind Cas 226 llut order 
granting auj of suit pending arbitration IS appealable 85 Ind Cas 34! *47 A 179 
Poncr lor High Court to 20 The High Court may make rules 
make rules consistent with Hus Act as to — 


Co) the filing of awards and all ptocecdtngs consequent thereon or mciden 
tal thereto ; 

(^) the hUng and hearing of special cases and all proceedings consequent 
thereon or incidental thereto , 

(r) the transfer to Presidency Courts of small causes for execution of 
awards filed, where the sum awarded does not exceed two thousand 
rupees , 

(d) the staying of any suit or proceeding m contravention of a submis 
Sion to arbitration , and 

(^) generally, all proceedings in Court under this Act 
N li —This section corresponds 10 section 21 of the English Act 
21 In section 21 of the Specific Relief Act, 1877* after the words, “Code 
. , , . of Civil Procedure ’ the words and figures ‘ and 

Amendment of section 21 (he Indian Arbitration Act 1899 'shall be inserted, 

’ and for the words, a “controieisy ’ the words, 

“present or future difierences,” shall be substituted 

22 The provisions of this Act shall be 

Crown to be bound binding on the Crown 


Notes — This section corresponds to seciion 23 of the English Arbitration Act, 
1889 According to English Common Law the Crown neither pays nor receives 
costs J? V ^rcA Bishop, (1902) 2KB Johnson v B (1904) A C 817,29 
T L R (709) P C But that rule IS not applicable under this Act 

23t (i) This Act shall apply within the local limits of the ordinary civil 
„ . . jurisdiction of the ‘ High Court of Judicature 

at Rangoon” t m cases wliete and if the subject 
^ I s o f g matter submitted to arbitration were the subject 

of a suit, the suit could, whether with leave or otherwise, be instituted within 
those local limits 

'(3) tor the purposes of this Act, the local limits aforesaid shall be deemed 
to be a presidency town ’ 


* I of 1877 

t Section 23 has been substituted by Act 6 of 1900 s 47 
X The words within the quotations have been substituted by Act 1 1 of i9'’3 
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THE PIRST bCHEDULE. 

{Sef Setliatt d") 

Provisions to be implied in Submissions 

I If no other mode of reference is provided the reference shall be lo sv single 
arbitrator 

II If the reference IS to two arbiintors the two arbitrators m^y appoint an 
umpire at any ume within the period during^ which they have power to mike an award 

III The arbitrators shall make (heir award in writing within three months after 
entering on the reference, or after hiving been called On to act by notice in wriUng 
from any party to the submission, or on or before any later day to which iht 
arbitrators, by any writing signed by them, may, from lime to time, enlarge the time 
for making the award 

IV If the arbitrators have allowed their time or extended lime to expire without 
making an award, or have delivered to any party to the submission or to the umpire, 

1 t.„ ,1 „ umpire may forthwith enter 


• e month after the original or 

arbitrators has expired, or 
. writing Signed by him, ma), 

from time to time, enlarge Ibe time for making his award 

VI The parties to the reference, and all persons claiming through them 

' • ^^ng m force, 

m relation 

• * the arbitra 

, . ments within 

theic possession Or power respectively which may be required or caiieu for, and do 
all other things which, daring the proceedings on the reference, the Aibitiniors ot 
uropir* may require 

VII The witnesses on tbe reference shall, if*lhe arbitrators or umpire think fit, 
be examined on oath " 

VlJI The award to be made by the arbi raters or umpire shall he final and 
binding ’ " • ‘ under them respectively 

IX . shall be in the discretion of the 

arbitrate whom, and in what manner, those 

costs or any part thercut simu uc paiu, auu may tax or settle the amount of costs 
to bo so pud or any part thereof, and may award costs to be paid as between 
solicitor and client 


THE SECOND SCHEDULE 


{See Seehon iS) 
FoRst I. 


Suimtsuon fa jtngle Arbitrator 


difference to ttie awaru oi w » 

^ Dated the iS^ 


ratters m 

{Signed) A B 
C D 


FORSt It 

Submission cj Farlitular Dispute to single Arbitiaior. 


iSp 


isiing between A B of 
agree to refer the sud ranters m 

(S/gned) A B 
C D 


Dated the 
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Form HI 

Altouitmtnt of singU Arbitrator under Agreement to 
refer futute JJiferrnees to Arbi/mtion 
fn the matter of the Indian Arbitration Act 1899 — 

uncreas bj an igreement in tenting dated the diyoftS ind 

madebctneenA B of nndC D of it ts provided that difTerenccs 

arising between the panics thereto aball be referred to nn arbitrator ns therein 
mentioned , 

and whereas differences within the meaning of the snd provision have arisen 
and are still subsisting between the s\nl parlies concerning — 

Now we the said parties A B and C D do hereby refer the said matters m 
difference to the award of X Y 


Dafed the /Jp 


(Sig/teJ) A B 
C D 


Form IV 

Enlargement of Time by Arbitrator b} Endorsement on Submission 
In the milter of the Indian Arbiiraiion Act tSpgv and an arbitration between 
A B ol and C 0 of 1— 

I herebj enlarge the time of making award m respect of the matters in 
difference referred to me by the withm (or above) submission until the day 

of 189 


Pated the iSg 


{Signed) X \ 
Arbitrator 


Form V 
S/eeiat Case 

In the matter of itie Indian Arbi ration Act 1859 and an arbitration between 
A B of and CDof — 

The following special case IS pursuant to the provis ons of section to clause (^) 
of the sa 4 Act, suted for the opinion of the * — 

{/fere itjte the taett eonetsely m numbered paragraphs) 

The questions of law for the opinion of the said Court are 
First whether 


Secondly whether. 


{Signed) X Y 

Daiedthe rSg Arbitrator 

Form VI 

/ Aas\srJ 

In the matter of the Indian Arbitral on Act 1899, and an arbitration between 
) A B of andC D of — 

Whereas in pursuance of an agreement in writing dated the day 

of 189— and made between A B of and C D of 

the said A B and C D have referred to me X Y , 
the matters in d fference between them concerning {or 

as the case 1 my be) 

Now I the said X Y having duly cons dcreu the matter submitted to me do 
hereby make my award as follows — 

I award — 

(i) that — — 


(2) that __ 
Dated the 


{Signed) X Y 
Arbitrator 


* Here specify the Court 


C C H Vol 1—6 




THE BANKERS’ BOOKS EVIDENCE ACT, 1891 
ACT. NO XVIII OF 1891. 

jStS Sx^tllet^Cy'S Assert/ cn /he tst Oc/ober, iSqi\ 


An Act to amend the Law of Evidence with respect to Bankers’ 
Books. 


Whereas it is expedient to amend the Law of Evidence with respect to 
Bankets’ Books , It is hereby enacted as follows — 

_ , . . ^ I. (i) This Act may be called “The 

Title an ex ent Bankers* Books Evidence Act, 1891 

(2) It extends to the whole of British India*. 

Notes — This Act IS based on English Bankers Books Evidence Act 1879 (42 
Vict c 11) The reason of us enaciment IS thus staled 'It is sometime since the 
Imperial Parliament recognised the great mconvemence which is caused to bankers 
from being leqvMtd to produce theit books in Courts Jusuce In the first place, 
- . veight and in the second place they are 

of the bank Facilities were provided for 
by means of certified copies and m the 
year 1891 .*0 Act was passeu loi uiini » • idia upon the same lines "-^Statement of 
OijtcU Md Reasons of Act XU of 1900 

2 In this Act, unless there is something 
Denmtions repugnant in the subject or context— 

telal ' 

any ’ 

by a j 

Charter or Letters Patent 

(2) “Bank ’ and ‘ banket" mean — 

(a) any company carrying on the business of bankers, 

/ k , A .al to whose books the provisions of this 

nafter provided, 

’ order office 


(3") "bankers’ books ’ include ledgers, aay uooKS, cashbooks account books, 
and all other books used in the ordinary business oI a bank 

(4) ‘ legal proceeding means any proceeding or inquiry in which evidence is 
or may be given and includes an arbitration 

(5) ' the Court ’ means the person or persons before whom a legal proceeding 
IS held or taken 

(6) "Judge" means a Judge of a High Court 

(7) "trial ’ means any hearing before the Court at which evidence is taken 

and ’ 

(8) ‘ certified copy ' means a copy of any entry in the books of a bank 
together with a certificate written at the foot of such copy that it is a true 
copy of such entry that such entry is contained in one of the ordinary 
books of the bank, and was made m the usual and ordinary course of biisinpss’’^ 
and that such book is still m the custody of the bank, such certificate being 


! 'vo'ds after this repealed by Act X of 1914 l,ave been omitted 

■=' “ “f ■»' Book 
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dated and subscribed by the principal accountant or manager of the bank 
with his name and official title 

Company -^Thisdennuion was added b> Act XU of 1903 The original defi 
nition of Companj was too narrow It failed to provide for banking companies 
carr)irg on business in the countrv but rct,isiered or incorporated in the Uniied King 
dom and in the case of EmPrtu \ Patrick Me Gutre ^ C W N 433 B ) ‘t was 
discovered that the entries in ilic books of Del »i md London Bank could not be 
proved b) copies Tins definition does not include foreign banks unless the) are 
included b) nonticatioa issued under sc«'iion 3 — Vtde Slitemcnt of Objects and 
Keisans to Act XU of /poo 

Itank tiBd Banker — In die rnghsh Act the dcfimtions of Bank and Banker 
are thus given — “In this Act (he expressions ‘bank and ‘banker mean anj peison, 
persons parinerslup or c 
oil) made a return to the 
certified under the Act rcla 
As regards whether the Lo 
Cl\nds\ 31 C 284 = 8 C W N 125 

Bankers Books — The dcfimiion is taken from the Lnglish Act 


Court — \ Magistrate before whom criminal proceedings are pending is a Court 
E \ Ain^bern, (190S) 2KB 919 Vide s 90! ilnt Act Sec also ihe definiiion 
of legal proceedings— vide s lo 

Certified copy— Vide // V Betsttb 31 C '‘84'*SC W N 135 

3 The Local Government may, from time to time, by notification 111 thf* 
- . . , official Gazette, extend the provisions of the Ac 

of Ac" provisions hooU of any partnership or individua 

carrying on the business of bankers within thi 
territories under its administration and keeping a set of not less than thiet 
ordinary account books namely, a cash book, a day book or journal, and t 
ledger, and may in like manner, rescind any such notification 

Notes — The Local Government may include all foreign banks under the Act bj 
virtJe of the power of notification given under this section 

4. Subject to the provtstons of the Act, a certified copy of any entry in r 
.... . , bankers’ book shall in all legal proceedings be 

° ' received as ;»/■,»./«, .evidence of the existence 

of such entry, and shall be admitted as evidenct 
of the matters, transactions, and accounts therein recorded in every case where, 
and to the same extent as, the original entry itself is now by law admissible 
but not further or otherwise 


Notes — This section corresponds 10 sections 3, 4 and 5 of the English Act 
Before certified copy of any bank is admissible m evidence, it must be proved that 
’ the bank is one to which the provisions of the Bankers Books Evidence Act apply 
Unless that is proved certified copies of entries in their books ouglu not to bi 
admitted in evidence Empress s Patrick Me Guire 4 C W N 433 (F B) Thu 
section lays down that a certified copy of any entry in a bankers book shall bt 
received as Prtma facte evidence of the existence of any such entry The tern 
‘ certified copy is defined in clause (8) of section 2 According to that definition the 
required statement should he subscribed by the prinapal accountant or manager o 
the bank with his name and official title But according to the English Act the proo 
of the required statement must be given by a partner or officer of the bank eithei 
orally or by an affidavit, sworn before any coramiss oner or person authorised to take 
affidavits {Vide ss 4 and s of Stat 43 Vtet e it) This section makes copies o; 
such entries evidence against any one Thus the entries in a defendant banl ers 
books are made evidence against the plaintiff Warding v Williams 14 Ch D 197 
See also v Sant Baksh 18 A 94 When before the Act a parly had a 

right to issue a subpoena duces tecum to comp ’ 

he can now obtain an order under this section 
has nothing to do with the law of discovery 
to obtain inspection which cannot be obtained b 

Wood (1892) P 137, see however Perry v Phospher Bronte 71 L T S54 cii''‘ 
Woodroffe’s Evidence at p 996 



THE BANKERS’ BOOKS EVIDENCE ACT, 1891 
ACT. NO XVlIl OF 1891. 

{^Rtcetvtd diti Excellency's Assent cn the isl Odoher, iSgi), 


An Act to amend the Law of Evidence with respect to Bankers’ 
Books. 


Whereas it is expedient to amend the Law of Evidence with respect to 
Bankers’ Books ; It is hereby enacted as follows • — 

, j 1. (i) This Act may be called “The 

Title and extent Bankers’ Books Evidence Act, 189*. 

(2) It extends to the whole of British India*. 

Notes — This Act IS based on English Bankers' Books Evidence Act 1879 (42 
Vict c 11) The renson of us enactment IS thus stated “U is sometime since the 
Imperial Parliament recognised the great inconvenience which is caused to bankers 
— . - i ■ • '* { Justice In the first place, 

in the second place, they are 
k Facilities «ere provided for 
ccrtincd copies and m the 
• e same lines cf 


Oefimhons 


2 In this Act, unless there is something 
repugnant m the subject or context— 

“Compiny’ means a company registered under any of the enactments 
relating to companies for the time being in force m the United Kingdom or m 
any of the Colonies or Dependencies thereof, or jn nmith India, or incorporated 
by an Act of Parliament or of the Goternot General in Council, or by Royal 
Charter or Letters Patent 

(2) “Bank” and “banket” mean— ^ 

(cj any — 

(4) any provisions of this 

■ ded, 

(OJanj 


(jl “bankers’ books’’ include ledgers, day books, cash books, account books, 
and all other books used in the ordinary business of a bank ■ 

” " " ’ evidence is \ 


(4) ’ 
or may 

(5) 

is held 01 uxeu 

(6) “Judge’’ means a Judge of a High Court 

(y) “Inal” means any heating before the Court at which evidence is taken ; 


proceeding 


and 


(8) “certified copy” means a copy of any entry in the books of a bank 
together with a certificate written at the foot of such copy that 2t is a teas 
copy of such entry that such entry is contained in one of the ordinary 
books of the bank, and was made m the usual and ordinary course of business"^ 
and that such book is still in the custody of the bank, such certificate bein<i 


♦ Certain wo-ds after ihis repealed by Act \ of 1914 bate been omitted 

by ,h. 

=<.r.h=BanUrs-Eo<.U 
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dated and subscribed b) the principal accountant or manager of the bank 
with hts name and official title 

Company ->This deftnuion was atllcd b> Act Ml of 1900 The original tlefi 
nuion of Compan} was too narrow II failed to proaide for banking companies 
carT)ing on business in the countra but registered or incorporated in Uie United King 
— “ •* - ^ , - • uJt Vc Gutre 4 C W N 433 B ) » was 

■ • Del u and London IJank could not be 

not include foreign banks unless tbc> are 
• emon — Slttevicnt of Objects and 

Keasans to Act \ll cf tgO'> 

Bank and Banker — In Uie Fngl sh Act the definitions of IJank and Banker 
arc thus gnen — In this Act (he expressions ‘bank, and banker mean an^ poison, 
persons panncrslup or 
only made a tciurn to il c • 

ccriified under the Act rel ■ ■ 

As regards wheil er the L« ‘ 

CbinJts 31 C aS4 = 8C \V \ iJj 

Bankers Books — The definition |S taken from the I-nglish Act 
Court — \ 'Jagis rale before whom criminal procccduigs arc pending is 1 Coari 
K \ Kinsjhorrtt (1908)3 K U 949 \idc s 9of that Act See also the dcfiimion 
oflegal proceedings — aide s to 


Certified copy— \ idc Cf i« V P^ntth 31 C 384=80 W N 123 

3 The Local Goaernment may, from time to lime by notification in the 

, , official Gazette, extend the proMsions of the Act 

of Ac" ** prousious books of any partnership or indnidual 

carr)ing on the business of bankers within the 
territories under us administration and keeping a set of not less than three 
Ordinary account books namely a cash book, a day book or journal, and '' 
ledger, and may in hi e mannert rescind any such notification 

Notes— The Local Go\« ament may include all foreign banks under the Act b 
Titt je of the po« er of notification given under this section 

4 Subject to the provisions of the Act, a certified copy of any entry In . 

- , , , bankers' book shall in all legal proceedings b 

Kant pt • entries in received as /d«^ evidence of the existeno 

Dangers nooks of such entry, and shall be admitted as evidenc 

of the matters, transactions and accounts therein recorded in every case where 
and to the same extent as, the original entry itself is now by law admissibh 
but not further or otherwise 


Notes — This section corresponds to sections 3 4 and 5 of the Engl sh Ac 
Before certified copy of any bank is admissible in evidence it must be proved tha 
the bank is one to which the provisions of the Bankers Books Evidence Act apply 
Unless that is proved certified copies of emnes in their books ought not to b 
admitted in evidence Empress v Patrtek Me Gutre 4 C W N 433 (F B) Thi 
section lays down that a certified copy of any entry in a bankers book shall b 
received as Prima facie evidence of the existence of any such entry The lerr 
"certified copy is defined m clause (8) of section 2 Accord ng to that definiiion th 
required statement should be subscribed by the principal accountant or manager 0 
the bank with his name and official title But according to the English Act the proa 
of the required statement must be given by a partner or officer of the bank eithc 
orally or by an affidavit, sworn before any commissioner or person authorised to tak 
affidaiits {Vtde ss 4 and s of Stxt 42 Vut c li) This section makes copies c 
such entries evidence against any one Thus the enuies m a defendant bankers 
books are made evidence against the plaintiff Hurling \ Williams 14 Ch D 197 
See also Dtvarka Das v Sant Daksh 18 A 94 When before the Act a parly had i 
right to issue a subfana duces tecum 10 compel bankers to produce il eir book; 
he can now obtain an order under this section PeMirshfield 3 Ch D 498 Thi 
has nothing to do wiih the law of discovery and can not be utilised before ina 
to obtain inspection which cannot be obtained by means of discovery Ptrnell\ 
Wood (1892) P 137, seehoivcver Perr/y Pkosfker Brcme, 71 L T 854 cued i; 
Woodrofie s Evidence at p 996 
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THE BANKERS* BOOKS BviDKNCB ACT 


is. 7 

5 No officer of bank shall in any legal proceeding to which the bank 

C,s.„.,.h,cl, officer of b->nk * r?’ f ‘rZJE'' can “Ce 

v^ot corapelUhlft lo produce ^ book the contents of ~,.nMo 

books proved under this Act or to appear as » witness 

to prove the matters transactions and accounts 
therein recorded unless by order of the Court or a Judge made for special 
cause 

Notes — A banker IS only exorneraied by this section from personal attendance 
in Court when he complies with the provision of section 4 Einmott v Star 
Newspaper C<?, d-* I J Q B 77 txcept when the bank is a party this section 
exempts the banker from being compelled to produce any book that can be proved 
bv a Copy or to appear as a witness unless specially ordered to do so 

6 (t) On the application of any party to a legal proceeding, the Court or 

, 1 t- j 4 Judge may order that such patty be at liberty 

.„spec. n„5.ak= copies of Ly cn.nee in i 
® bankers book for any of the purposes of such 

proceeding, or may order the bank to prepare and produce, within a time to 
be specified m the order certified copies of all such entries, accompanied by 
a further certificate that no other entries are to be found, in the books of the 
bank relevant to the matters in issue in such proceeding and such further 
certificate shall be dated and subscribed in manner hereinbefore directed in 
reference to certified copies 

(a) An order under this or the preceding section may be made either with 
or Without summoning the bank and shall be served on the bank three dear 
days (exclusive of bank holidays) before the same is to be obeyed, unless the 
Court or Judge shall otherwise direct 

(3) The bank may at any time before the time limited for obedience to 
any such order as aforesaid either offer to produce their books at the trial or 
give notice of their intention to show cause against such order, and thereupon 
the same shall not be enforced without further order 

• ' v Hoyts, 36 Ch 

Q B 275 , A I R 
a a party desires an 

grant it ex parte , 
make the order 
L R 865 The 
' 7 VS paper 62 L J 

" great caution iArnolt v Hayes Ji Cli D j 


rties 

such 

An order under this seciion is not open to revision P L R (1900)237 ^ 

7 (i) The costs of any application to the Court or a Judge under or for 

- , the purposes of this Act and the costs of anything 

done or to be done under an order of the Court 
or a Judge made under or for the purposes of this Act shall be m the discretion 
of the Court or Judge who may further order such costs or any part thereof 
to be paid to any party by the bank if they have been incurred in consequence 
of any fault or improper delay on the part of the bank 

(2) Any order made under this section for the payment of costs to or bv 

a bank may be enforced as if the bank were a party lo the proceeding ^ 

(3) Any order under this section awardmg costs may, on application to any 



THE IVOlAN BAR COUNCILS ACT 


45 


S i] 


Court of Civi! Judicature designated in the order, be executed by such Court 
as if the order were a decree for monC) passed by itself* 

Provided that nothing m this sub-section shall be construed to derogate 
from any power which the Court or Judge making the order may possess for 
the enforcement of us or lus directions with respect to the payment of costs 
Notes — This section corrcspomls to section 8 of the English Act 


THE INDIAN BAR COUNCILS ACT» 1926 
ACT NO xxxvm OF 1 926 

(Passid b\ the isdias Lcchslature ) 

Re etTf i the <isu»t of the Goverttor General on th* gth Seflember, JQi 6 ) 


in A t to /ro~t ie for the eenitttuUon o] B ir Cituttals tn 
BnUlk Itdia and fer other furpoUi 

\\ iiEREAs It IS expedient to provide for the constitution and incorporation 
of Par Councilj for certain Courts in British India, to confer powers and impose 
duties on such Bar Councils and to consolidate and amend the law relating 
to legal practitioners entitled to practise m such Courts , It is hereby enacted 
as follows — 

Bar Councils —Tl IS Aci contcniplalcs different Bar Councils fhe reason of 
ih s s ihus s aicd b> tl < Ihr Committee Prom a practical point of view nothing 
IS to be ga nc 1 1 1 selling up y rcniril tx) ly nlnch shall prescribe different qiialiRca 
0 fnr 1 o il e j roto o » n it e different provinces A central body 

i^ouH e css-tr via c aUcq laie ki o\ ledge of local condit ons and there are not 
naming d a s tl at a j rov nc al bar would not readily subm c to being governed 
by a body which would necessarily contain a majority of members insufficiently 
acquainted with its special needs and difficulties' 

Courts— Tlie word Courts ’is not defined in this Act It means however the 
highest Colirts 

preliminary , 

Short title extent appl canon I (i) I his Act may be called the Indian 

anJ commencement Bar Councils Act, iPaG. 

(s) It extends to the whole of British India and shall apply to the High 
Courts of Judicature at Fort William in Bengal, and at Madras Bombay, 
Allahabad, Patna and Rangoon and to such other High Courts within the 
meaning of clause (34) of section 3 of the General Clauses Act, i897* as the 
, Governor General in Council may, by notification in the Gazette of India, 
declare to be High Courts to which this Act applies \ 

(3) This section and sections 2, 17, its and i9 shall come into force at ^ 
once , and the Governor General in Council may by notilication in the Gazette 
of India direct that the other provisions of this Act, or any provision thereof 
specified in the notification, shall come into force in respect of any High 
Court to which this Act applies on such date as he may by the notification 
appoint 

High Courts— In the first instance this Act applies to the High Courts of 
t j • « r- M I ^ „ tio ~ I T aiiiT,->v.ifi Patnt 'and 

ince The 
of Oudh 
• bwar etc. 

rm High 
1 Ind a in 
here High 


X of 1897 
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5 No officer of a bnnk shall in any legal proceeding to which the bank 

Case 111 which officer or bank If ^ Iff whmh'^carCe 

not compellable to produce ^ok the contents o wimpy's 

books proved under this Act or to appear as a witness 

to prove the matters, transactions and accounts 
therein recorded unless by order of the Court or a Judge made for special 
cause 

Notes — A banker is only exornerated by this section from personal attendance 
m Court when he complies with the provision of section 4 12 vtmott v Star 
Newspaper Co, 6 -' I J Q B 77 txcept when the bank is a party ihis section 
exempts the banker from being compelled to produce any book that can be proved 
bv a copy or to appear as a witness unless specially ordered 10 do so 

6 (i) On the application of any party to a legal proceeding, the Court or 

, ri 1 u j ^ Judge may order that such party be at liberty 

fo.nspec.a„L.t..„p,e, Ly en.n« a 
bankers book for any of the purposes of such 
proceeding, or may order the bank to prepare and produce, within a time to 
be specified iti the order, certified copies of all such entries accompanied by 
a further certificate that no other entries are to be found, in the books of the 
bank relevant to the matters m issue in such proceeding and such further 
certificate shall be dated and subscribed in manner hereinbefore directed in 
aeference to certified copies 

(a) An order under this or the preceding section may be made either with 
or tvithout summoning the bank, and shall be served on the bank three clear 
days (exclusive of bank holidays) before the same is to be obeyed, unless the 
Court or Judge shall otherwise direct 

(3) The bank may at any tune before the time limited for obedience to 
any such order as aforesaid either offer to produce their books at the trial or 
give notice of their intention to show cause against such order, and thereupon 
the same shall not be enforced without further order 

• ' • — be made exparte Amoltv Hayet, 36 Ch 

Davtesv White 53 L J Q B 275 , A I R 
• Ind. Cas 870 So where a party desires an 
, 1 behnlf the Court ought to grant it ex parte , 

but where he applies against the other party the Court ought not to make the order 
without notice to the other party Tncumlal v Lakhmidas 5 Bom L R B65 The 
power under this seciion is discretionary (Enmott v Star Newspaper 62 L J 
^ ’ on {Amott v Hayes j6 Ch D 


An order under this seciion 15 not open to revision P L R (1900)237 

7 (1) The costs of any application to the Court or a Judge under or for 

P the purposes of this Act and the costs of anything 

done or to be done under an order of the Court 
or a Judge made under or for the purposes of this Act shall be in the discretion 

of the Court or Judge who may further order such costs or any part thereof 
to be paid to any party by the bank if they have been incurred in consequence 
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Court of Cinl Juilicature designated in the order, be executed by such Court 
as if the order were i decree for money passed by itself 

TroMded that nothing m this subsection slnll be construed to derogate 
frornan) power which the Court or Judge making the order may possess for 
the enforcement of us or his directions with respect to the payment of costs 
Notes — Th s seciion corrcsponits to section 8 of ihe English Act 


THE INDIAN BAR COUNCILS ACT, 1926 

ACT NO XXXVHJ OF 1026 

(PA«!StD Q\ TIIL ISDIAN LcCI«LATURe) 

Rt ttfeJ iht aittnt cf th G<rtntor Genernl cn th* glh Sefttmh<r, tg36 ) 

in A t tj prj’'i it for the conitttuUan 0} B ir CoiitutU in 
British It it i and B r ether furfoses 

' ' he constitution and incorporation 

of India, to confer powers and impose 

dut • tolidatc and amend the law relating 

to legal practitioners entitled to practise in such Courts , It is hereby enacted 
as follows — > 

Bar Councils —This Act wnlcmplucs <l ITtfcni Har CoonciN Tic reason of 


acquainted with its special needs and difficulties 

Courts— The word Courts is not defined in ihis Act It means however the 
highest Ccihrts 

Preliminary 

Short iitle extent applicniion 1 (1) I his Act may be called the Indian 

anJ commencement Bar Councils Act, iPzfi 

(j) It extends to the whole of British India and shall apply to the High 
Courts of Judicature at Tort William in Bengal and at Madras Bombay 
Allahabad Patna and Rangoon and to such other High Courts within the 
meaning of clause (24) of section 3 of the General Clauses Act 1897* as the 
Governor General m Council may, by notification m the Gazette of India 
declare to be High Courts to which this Act applies 

(3I This section and sections 9 17 i« and i9 shall come into force at 

once , and the Gosetnot General in Council may by notification in the Gazette 
of India direct that the other provisions of this Act or any provision thereof 
specified in the notification shall come into force m respect of any High 
Court to which this Act applies on such date as he may by the notification 
appoint 

High Courts— In the first instance ih s Act appl es to the H gh Courts of 
Judicature at Fori " * ■* — v aii 1. u ‘and 


f appeal 
express 


High 

the part of Br iish Ind a in 
operates The Lahore High 
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THE CANKERS’ BOOKS BviDHNCB ACT 


IS. 7 

5 No officer of a bmk shall m any legal proceeding to which the bank 

^ . 1 n- rt t not a partv. be compellable to produce any 

Case 111 wliicli officer of bank . , . F r^* . v.vu.^ 

not compellable lo produce ^^okets ^ok the contents f 
books proved under this Act or to appear as a w itness 

to prove the matters transactions and accounts 
therein recorded unless by order of the Court or a Judge made for special 
cause 

Notes — A banker IS only exornerated by this section from personal attendance 
In Court when he complies with ihe provision of section 4 Etinnoll v Star 
Newspaper Ca, 6-' I J Q B 77 k-xcept when the bank is a party this section 
exempts the banker from being compelled to produce any book that can be proved 
bv a copy or to appear as a witness unless specially ordered 10 do so 

6 (i) On the application of any party to 1 legal proceeding the Court or 

, f. 1 u j 't Judge may order that such party be at liberty 

«.ns^c.anS.aKacop,es of Ly='e„.r.« .n I 
bankers book for any of the purposes of such 
proceeding or may order the bank to prepare and produce within a time to 
be specified in the order certified copies of all sucli entries accompanied by 
a further certificaie that no other entries are to be found in the books of the 
bank relevant to the matters in issue in such proceeding and such further 
certificate shall be dated and subscribed in manner hereinbefore directed in 
reference to certified copies 

(3) An order under this or the preceding section may be made either with 
oc without summoning the bank and shall be served on the bank three clear 
days (exclusive of bank holidays) before the same js to be obeyed unless the 
Court or Judge shall otherwise direct 

(3) The bank may at any time before the time limited for obedience to 
any such order as aforesaid either offer to produce their books at the trial or 
give notice of their intention to show cause against such order, and thereupon 
the same shall not be enforced without further order 

Application ~An application may be made exparte Arnotts Hayes 36 Ch 
TN . T, t ‘''^4 u. n . / ’ ’ Q B 375 A I R 

« a party des res an 

grant it ex parte , 
make the order 
L R 865 The 

pover under this seciion is discreiionary (£ff//iOtt v Star Neuspapet 62 L I 
Q B 77) and should be exercised with great cannon {Arnott^ Jiayes J) Ch D ^ 


An order under this section IS not open to revision P L R {1900)237 


7 (0 The costs of any application to the Court or a Judge under or for 

f. the purposes of this Act and the costs of anything 

° A J r L®”® ^ Court 

f t. _ .• t shall be in the discretion 

ich costs or any part thereof 
. , , .. r . . t^C'^rred in consequence 

of any fault or improper delay on the part of the bank 

(s) Any order made under this section for the payment of costa to or bv 
a bank may be enforced as if the bank were a party to the proceeding ^ 

(3) Any order under this section awarding costs may, on application to any 
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Court of Cinl Juihcalure designated in the order, be executed by such Court 
as if the order were a decree for money passed by itself* 

ProMded that nothing m this subsection shall be construed to derogate 
from anj power which the Court or Judge making the order may possess for 
the enforcement of its or his directions with respect to the pajment of costs. 

J^otes — This section corrcsjiood* to section 8 of the English Act 


THE INDIAN BAR COUNCILS ACT, 1926 
ACT NO XXXVMI OF 1 926 

(rAastt) B\ Till ISDIAN LbCI^LAIURe) 

/\e etTtJ the tTSitnt of the Gortmof Gerernl on th* g'h Stfletnbtr, tg}6 ) 

.fn AJ (3 frj’-tJt fsr the renirirH/ii»/i of li tr Court tit tn 
Bttlnh It dm and for other furfsUi 

hereas it is expedient to provide for the constitution and incorporation 
of Pat Councils for certain Courts m British India, to confer powers and impose 
duties on aucli Bar Councils, and to consolidate and amend the law relating 
to legal practitioners entitled to practise in such Courts , It is hereby cnacUd 
as follows — - 

Bar Councils — rills Act cftntcmptite» d.ffitcnt Hir C>uril$ I he leison of 

this IS Oius s aied bj 0 c tu» -- i 

IS to be game 1 h\ «cMn ' 

lions for 'idmisvion lo i 

would n«cessirily have m 

wanung indicauons that 

by a body which would * 

acquainted with its special uccus jnu uuiii.uities * * 

CoutIb— T he word *' Courts" *s not defined m this Act U means however the 
highest Cobris 

Prelttntnar^ . 

Short title extent, applicauon 1 (i) I his Act may be called ibe Indian 

and commencement Bar Councils Act, i926, 

( 2 ) It extends to the whole of British India, and shall apply to the High 
Courts of Judicature at Fort William in Bengal, and at Madras Bombay, 
Allahabad, Patna and Rangoon and to such other High Courts withm the 
*■ ’ f r.t- r - • Clauses Act, 189?* as the 

■ »n in the Gazette of India, 


i9 shall come into force at 

oncel and the Governor General m Council may, fay notification in the Gazette 
of India direct that the other provisions of this Act, or any provision thereof 
specified in the notification, shall come into force in respect of any High 
Court to which this Act applies on such date as he may by the notification 


appoint 


High Courts— In the first instance^ this^^Ul apPl^s to the^ High ^Court^ of 


Accordme to Clause 24 of section 3 ot the uencrnl Clauses Act the lerm ‘High 
Court ’ Uali mean the highest Civil Court of appeal m the part of Briiish India m 

wh?SiheAcrorRegu\aUOWcohtaimog the expression operates The Lahore High 
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Coun Ins been purposely omitted is there is a Bar Council for Punjab already 
ejiisting {yidefataso of the Bar Comtutiees Report) 

Commencement of the Act —So f-ir ns the si< High Courts mentioned in 
para (a) are concerned secticins 3 17. i8 and 19 come into operation at once As 

regards the remaining portion of the Act no noiificnuon has yet been published by 
the Got ernor Genera! in Council 

Legal Practitioners cannot now be proceeded under ini erent jurisdiction indepen 
dently of the Act 125 Ind Cas 477 

, . 2 In this Act unless there ts anything re 

Interpretation pugnant m the subject or context.— 

(a) 'Advocate’ means an advocate entered !n the roll of advocates of a 
High Court under the provisions of this Act 
“Advocate General ’ includes where there is no Advocate General, 
the Government Advocate and where there is no Advocate General 
or Governmerxt Advocate, such officer as the Local Government 
may declare to be the Advocate General for the purposes of this 
Act , 

“High Court ’ means a High Court to which this Act applies , and 
“Prescribed’’ means prescribed by rules made under this Act 

Notes — These definitions are for the purposes of the Act Unless there be any 
repugnancy in the subject or context U esc meanings are to be applied 

* ■* "* il Clauses Act, a 

of the Faculty of 
leans m advocate 
Act 

Advocate General— This definition is for the purpose of this Act and it 
should not be extended to other Acts 

Constituiton of Bar CoK«fi/f. 




M 


3 («) For every High Court a Bar Coun 
Consmuuon and mcorpo gjjjjjj ^ constituted in the manner herein 
ration of Bor Councils pTOVtdtd ' 

(a) Every Bat Council so constituted shall be a body corporate having 
perpetual succession and a common seal with power to acquire and hold 
property, both moveable and immoveable, and to contract and shall by the 
-name of the B.it Council of the High Court for which it has been constituted 
sue and be sued 

Every High Court— A council can be constituted for every High Coun and 
not for every province 

Body Corporate— It is a corporation aggregate like a trade union and is 
created by tins Act Perpetual success on a common seal and right to acquire 
and hold properly are incidental to all corporations A corporation aggregate 
says Lord Coke “is only an abstraction and rests only m intendment and const 
deration of law It is invisible and immortal it has no soul n uher is it subject 
to the imbecilities of the body ' 

Composii.on of Bar Coun 4 - (i) Every Bat Council shall consist of 
c,]s fifteen members, of whom — 


(n) one shall be the Advocate General , 

I (6) four shall be persons nominated by the High Court of whom not 
mote than two may be Judges of that Court , and 
(f) ten shall be elected by the advocates of the High Court from amongst 
theit number 

(a) Of the elected members of every Par Connnl nrvt !«.<. 4i c 
be persons who have for not less than ten 
practise in the High Court for which the Bat C 

(») Of the elected members of the Bar Councils to be constitut^>d fnr 
H.gh Courts of Judicature at Fort WUliam in Bengal and at Kay such 
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proporliOT as the High Court ma> direct in each case shall be persons irho 
have, for such minimum period as the High Court may determine, been 
entitled to practise in the High Court in the exercise of Us original Jurisdiction, 
and such number as may be fixed by the High Court out of the said proportion 
shall be barristers of England or Ireland or members of the Faculty of 
Advocates m Scotland. 

(4) There shall be a Chairman and VkeCInirnnn of each Bar Council 
elected by the Council m such manner as may be prescribed : 

Provided that the Adiocales General of Bengal, Madras and Bombay shall 
be Chairman respectively, of the Bar Councils constituted for the 

High Courts of Judicature at For William in Bengal, .at Madras and at 
Bomba) 

Sub Clause (b; — ”\Ve ihmV it desirable lo inJi ate clearly that Judges of the 
High Court maj be rcpres'nied on the Bar council, and hue provided tint two 
out of the four persans nominateJ by ihc Court maybe Judges” — Report 0/ the 
Se’ecl Comnuttee 

Composition of Bar Councils — Tlie Council should consist of 1; members, 
four of whom shouM be nominate J by the Couri, including where possible, 
the Advocate General or ihc Government Advocate an I the Government Pleader 
Tho remaining eleven, of whom si\ should be advocates of at least 10 >c3rs’ 
standing should be elected b) advocates of the !!i,h Court, provided that m 
Calcutta and Pomba> the High Courts should determine how many of the eleven 
shodd be advocates entitled to practise on the original side The nominated 
members should ordinarily be advocaies, but u should be left to the High Courts 
to nominate Judges past and present Sljteitienf of Objtdi and Reatons 

Advocates General— W e thmb it is essential in view of the j/tifwj of the 
A Ivocates General in the Presidency towns that they should be made rr 
Chairman of the liar Councils to which they respectively belong — Report ol the 
Select Committee 


5 (0 Notwithstunding anylbing contained in clause (^) of subsection 

^ , . (1) of section 4, the elected members of the 

Special provisions regard Bar Council constituted under this Act for 

«‘g>> Court shall bo elected by and from 
amongst the advocaies, vakils and pleaders who 
are on the date of the election entitled as of right to practise in the High 
Court 

(2) The terms of office of the nominated and elected members of any 
such first Bar Council shall be three years from the date of the first meeting 
of the Council. 


Advocates, vakils and pleaders etc — The attorneys are excluded from 
the operaton of this Act as the mijonty supported the view that the attorneys 
should have 1 completely separate organisation Vede Bar Committee’s Report^ 
paras 6 z and 10 

Tenure of Office — The life of the first Bar Council is three years from the date 
of ’he first meeting of the council and not from the date of election 


Power lo make rules reg 6 CO Rules, consistent with this Act, may be 

aiding constitution and made to provide for following matters, namely — 
procedure of Bar Councils 


(«i) the man et in which elections of members of the Bar Council shall 
be held , the method of determining, in accordance with the 
provisions of sub-sections (2) and (3) of section 4, the candidates 
who shall be declared to have been elected , the manner in which 
the result of elections shall be published , and the manner in 
which and the authority by which doubts and disputes as to the ^ 
validity of an election shall be finally decided , / 

(6) the terms of office of nominated and elected members of the Council ; 

(f) the filling of the casual vacancies in the Council , ' 


/ 
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the '• - tl,g quorum necessary 


(/) the ■ jjyg terms of office of the 

Chairman m cases where the Chairman is to be elected, and of 
the Vice Chairman , and 

(./} matter incidental or ancillary to any of the foregoing matters 

(2) The first rules under this section shall be made by the High Court, 
but the Bar Council may thereafter, with the previous sanction of the High 
Court, add to, amend or rescind any rules so made 

(3) No election of a member or members to the Council shall be called 
in question on the ground that due notice thereof has not been given to any 
person entitled to vote thereat, if notice of the date fixed for ihe election has, 
not less than thirty days before that date, been published in the local official 
Gazette of the province, or of each province, as the case may be, in which the 
High Court exercises jurisdiction 

(4) Rules made under clause (^) of sub section (7) may provide for the 
retirement of members from office by rotation and for the manner in which the 
order of such retirement shall be determined 


Notes — The matters to be dealt with by rules made under thi** chuse are wc 
thmlc, matters which should ordinarily be dealt with by the Bar Councils themselves 
We have accordingly provided that the rules should be made only jjj the first instance 
by the High Court and there-ilter by the Bar Coutcil with the previous sanction of 
the High Court '— Commtltt Under this section provison is 
made that the first rules shall be made by the High Court thereafter changes can 
be made with the previous sanction of the High Court, m the way of amendment 
or addition by the Bar Councils themselves— Proceedings in Council 
Power of Bar Councils to 7 The Bar Council may make bye laws consistent 
make bye laws with this Act and any rules made thereunder to 

provide for any of the following matters namely — 

(fl) the appotntment of such onnisterial officers and servants as the Bar 
Council may deem necessary, and the pay and allowances and 
’ ' ' fficers and servants , and 

(^) ommittees of the Council the 

the determimtion of the powers 
ch may be delegated to such 

Committees 


Notes.— This section auibonscs the Bar Council which owes ils ongm to a 
Swute to make byelaws coassicnt wuh this Act and consistent with the rules 
made under this Act These byelaws may deal with the appointment of min sienaJ t 

officers and servants of the Bar Council as well as the appointment and constitution ' 
of committees ‘ A bye law must relate to subjects wahin the scope of the corporate 
powers It must not be uCCra vires In other words it must be confined 10 the 
limits of the subject matter handed Over by the Legislature and dealt wuh by the 
subordinate authority anJ must not impose any resirirtions not authorised by the 
language of the Statute Aijiangars Municipal Corporation Vol III p ^ 

— t. . „ ti. violates 

e Corporation 
* {Chamberlain) 

, , 605 Can^a 

■ , nia 10 C \V 

. ■ ti 2x C 837 


Admission and enrolment of adi oeaies 


8 (/) No person shall be entitled as of right to practise m any High 

undoes aS. 
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Provided that nothing in this sub section slnH apply to any attorney of the 
High Court 

(2) The High Court shall prepare and maintain a roll of advocates of the 
High Court in which shall be entered the names of — 

(а) all persons who were, as advocates vakils or pleaders, entitled as of 

risht to practise in the High Court immediately before the date on 
which this section comes jnto force m respect thereof , and 

(б) all other persons who have been admitted to be advocates of the High 

Court under thjs Act 

Provided that such persons sh'U have paid in respect of enrolment the 
stamp-duty if anj, chargeable under the Indian Stamp Act i899* and a fee, 
payable to the Par Council which shall be ten rupees in the case of the person 
' uch amount as may be prescribed 

the order of seniority, and such 
mely — 

(d) all such persons as are referred to in clause (d) of subsection (2) 
shall be entered first in the order in which they were respectively 
entitled to <enionty inter se imniediatelj before the date on which 
this section comes into force m respect of the High Court , and 

(i) the seniontj of any other person admitted to be an advocate of the 
High Court under this Act after that date shall be determined by 
the date oMus admission, or if he is a barrister by the date of his 
admission or the date on which he was called to the Bar, whichever 
date 1$ earlier 

Provided that for the purposes of clause (i) the seniority of a person who 
before his admission to be an advocate was entitled as of right to practise m 
another High Court shall be determined by the date on which he became so 
entitled 

(4) I he respective rights of pre audience of advocates of the High Court 
shall be determined by seniority 

Provided that the Advocate-General shall have pre audience over all other 
advocates, and king’s council shall have pre audience over all advocates except 
the Advocate General 

(5) The High Court shall issue a certificate of enrolment to every person 
enrolled under this section 

(6) The High Court shall send to the Bar Council a copy of the lol] as 
prepared under this section and shall thereafter communicate to the Bar 
Council all alterations in and additions to the roll as soon as the same have 
been made 

(7) The Bar Council sbalj enler in the copy of the roll aJJ altcraiiDns and 

1’ ’ g or acting on his 0 vn behalf or by 1 is ^ 

Clause ( 3 ) — In accordance wub the op nion expressed by several High Courts 
the preparation and maintenance of the roll of advocates is entrusted 10 tl e High 
Court instead of to the Bar Council Provis on 1 as also been made for the 
maintenance of the roll by the High Court and for tl e rr ainlenai ce of a copy 
of It by the Bar Counc I principally in order that the election roll ol persons 
entitled to elect members to tl e Bar Council may be kept up to date In order 
lo enable ihis to be done the doty of furnishing a copy of the roll to the Bar 
Council and of communicating to it all alterations and additions as ihey are made is 
imposed upon the High Court — Report of the Select Conn iittee 

' Bar Council had acted honestly 

• Ind Cas 683 

del the Act are entitled to act 
Court 113 Ind Cas 876—52 M 


* 11 of 1899 

C C H Vol 1—7 


t Substituted by Act 13 of 1927.'' 
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Qualifications and admission 0 (*) The Bar Council w^y, with the 

fadNocates pre\iou 3 sanction of the High Court, make rules 

lo xegnUte the admission of persons to he 
„ , , , adtocates of the High Court: 

Provided that such rules shall not limit or any way affect the power of the 
High Coutt to refuse admission to my person at its discretion 

CzJ In p->'»<''-«*i. A ^ *»._ .» r 1 

power, such rt 

(a) the 

aovocates , 

(d) the form and manner m which applications shall be made to the High 

Court for admission , 

(e) the giving of notice by the High Court to the Bar Council of all such 

applic.itionS > 

(d) the hearing by the High Court of any objections preferred on behalf of 

the Bar Council to the admission of any applicant , and 

(e) the charging of fees payable to the Par Council it respect of enrolment 
fs) Kufes made under this section shall provide that no woman shall he 

disquilified for admission to be an advocate by reason only of her sex 

( 4 ) Nothing in this section or m any other provision of this Act shall be 
deemed to limit or in any way affect the powers of tbe High Courts of Judica 
tore at Fort WiUutn in Bengal and at Bombay to prescribe the gualifications 
to be possessed by persons applying to practise in those High Coujts respectively 
in the exercise of their original jurisdiction or the powers ol those High Courts 
to grant or refuse as they think fit anj such applicaiion '‘or to prescribe the con 
dilions under which such persons shall be entitled to practise or plead’’* 

Clause (i>— Bower is given to the Bar Councils to maVe rules for admission of 
person as advocates of tbe High Court B - « 
the High Court bcloremahing such rules 
admission as advocate on its merits Ba 
member of the profession does not deserve 
admission. 134 Ind Cas 6 S 4 -A 1 B 19 j« - 

proviso— But the H gh Court has the power to teiuse admission to any person 
otherwise qualified if It considers that he would be on other grounds an undesirabJe 
addition to the Bar —Report of ike Select Committee 

Clause (2I— This clause lays down the matters, respecting which rules mav be 
made 

Clause (3)— In the case of Plm Guha 31 C \V N 74 fF B )=»r4 C L J 

382 a Full Bench of the Calcutta High Court held that a woman was not entitled to 
practise as a pleader This disabihtv was however taken away b> Act 3^ of jpjj 'j 
This clause lays dow n the law as stated m Act 23 of 19'’3 j 

Clause (4) — \Vc have added a new sub clause (4) to this clause to meet a 
I criticism advanced bj the High Court of Judicature at Bombay that under the Bill 
f *- ’T r Qf admissions to the Ongioa) 

j • IS Intended to make it dear 

f ’ omfaay to regulate absolutely 

■ original side "ill remain unitn 


i-umshment of adtocate for 
misconduct 


Mtitoniuct. 

10 (r) The High Court may, m the 

mannei hereinafter provided, reprimand, suspend 
or remove from practice any advocate of the HiRh 
orofpssional nr ntl.ar ° 


or remove Irom practice anv ad 

Court whom it finds guilty of professional or other misconduct “ 

(a) Upon receipt of a complaint made to u by any Court or bv the Ba 
Council or by any other person that any such advocate has been guilty 0 

• Inserted by Act 13 of 1937” ' ' 
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miscondact. the High Court shall if it does not summarily reject the complaint, 
refer the case for imjuiry either to the Bar Council or. after consultation with the 
Bar Council, to the Court of a District Judge (hereinafter relerred to as a 
District Court) and may of its own motion so refer any case in which it has 
otherwise reason to believe that any such Advocate has been so guilty. 

Professional or other miaconduot — It hss been pointed out tint the expres 
Sion iinprofess onvl contluct tloes not cover the whole range of cases in which it 
may be n“ccssvr> to nhe disciphnvry -tenon Against -idvocites And we have made 
some drafung Ahcrviions in this chusc to meet this point ' — Report of the Select 
Committee As reg irds profess onnl or other misconduct, vide ss 12 and 13 of the 
Legal Practitioners Act 1S79 (Wll of 1879) AnJ notes thereunder See also 131 
Ind Cas 67 , 126 Ind Cis 558, 112 Ind Cis 2i< Advocates conduct as a 
party is not wiihin the scope of the section 1932 A I J 773=*A 1 R 1932 All 
492 (S B) As regards wlnt punishment IS sufficient vide Ibid Incase of striking 
off advocates name from 'oll of advocates for mis conduct, the test is to see whether 
such miscondi-ci makes the advocaic unworthy to remain member of honourable 
profession and unfit to be einruset with responsible work of advocate \Micn an 
advocate was convicted for subamtmg false return of income and for settingup f^alse 
defence it was held that his name should be struck off the roll AIR 1934 
Rang 33 Definite retainer or confidcmnl instructions are necessary to make 
appearance for other party a misconduct AIR 1934 Oudh 58 (S B) 

Clause (2) — “Some misunderstanding appears to have arisen as to the object of 
providing lor a reference of cases of mis-onJuct to subordinate Courts buch a 
provision IS necessary as a Tiibtinal of the Bar Council will not in all cases be in a 
pc«nion to enquire satisfactorily into matters which have occurred in the mofussil 
v\e think that the allojttion of inquiries between Subordinate Courts and Bar 
Council must be left to the discretion of the High Court but we have provided 
that the H Coins shall be bo in I to consult the Bar Council in any casa 
before referrino t to si h » Cuur a I c lave furiher provided that Courts to 
which reference may be made shall l> the Couns of Dis net Judges — Report of the 
Stlect Committee As regards when Court is entitled to dismiss petition summarily, 
aide 34 Bom L R 443*»A 1 R 1932 Bom I99“i381nd Cas 593 

11 (f) Where any case ts referred for inquiry to the Bar Council under 

m- L -r ti— section 10, the case shall be inquired into by a 

Tribun 1 Counc Committee of the Bar Council (hereinafter referred 

to as the Tribunal) 

(2) The Iribunal shall consist of not less than three and not more than 
five, members of the Bar Council appointed for the purpose of the inquiry by the 
Chief Justice or Chief Judge of the High Court, and one of the members so 
appointed shall be appointed to be the president of the Iribunal 

Tribunal— By this section the CI11 ' ' e u tr-.. 

Judge of the High Court is empowered 
amongst Jbe member of the Bir Counci 

than 5 members and less than 3 member \ 

10 are to be referred to such Tribunals 

appointed by the Jlar Council Under section 12 sub section (3) tbe Advocate 
General must bo given an opportunity of being heard before orders are passed 
by tbe High Court against an advocate So it is submitted that the Advocate 
Ceneral should not be appointed a member of the Tribunal by the Court, although he 
15 the ex officio President of the Bar Council 


Denman 43 L J Ch 409 

12 (i) The High 'Court shall make rules to prescribe the procedure to be 

^ , followed by Iribunals and by District Couits, 

Procedure m inquiries tespectively, in the conduct of inquiries referred 
under section 10 

(2) The finding of a Tribunal on an inquiry referred to tbe Bar G 
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under section lo shall be forwarded to the High Court through the Bar Council, 
and the finding of a District Court on such * - - -j j * 

to the High Court which shall cause a copy 

(3) On receipt of the finding, the ‘ » 

hearing of the case and shall cause notice of the day so fixed to be given to ttie 
advocate concerned and to the Bar Council and to the Advocate General, 
and shall afford the advocate concerned and the Bar Council and the Advocate 
C''"' -■'* * 1 _j t r -^ers are passed in the case 

ss such final orders in the case 
to the Tribunal through the 
Bar Council or to the District Court, as the case may be, and, upon receipt of 
the finding after such further inquiry, deal with the case in the minner provided 
m sub section (3J and pass final orders thereon 

(5) In passing final orders the High Court may pass such order as regards 
the payment of the costs of the inquiry and of the hearing in the High Court 
as It thinks fit 

I'd) The High Court may, of its own motion or on application made to it m 
this behalf, review any order passed under subsection (4) or sub section ( 5 ) and 
maintain, vary or rescind the same, as it thinks fit 

(7) When any advocate is reprimanded or suspended under this Act, a 
record of the punishment shall be entered against his name in the roll of ad 
vocates of the High Court, and when an advocate is removed from practice his 
name shall forthwilh be struck off the roll , and the certificate of any advocate 
so suspended or removed shall be recalled. 

Notes ‘ The aUeralioQS which we have made*in this clause provide, firstly tint 
the AdvoLaie General shall have nonce of, and shall be enmlcd to appear at the 
hearing of every case before the High Court whether the inquiry has been made by 
a Tr bunal of the Bar Councilor by a District Court, and, secondly, tl at the High 
Court shall have the power to review Its orders This po ver will enable n to accept 
a belated apology, if it thinks fit and remit or reduce the punishment of tht 

Select Commtttct It is submitted that ihe posiiion of the Advocate General n, very 
Anomalous, who by section 4 > is the ex offieto Chairman of the Bar Council and under 
section 11 can be appointed a member of the Tribunal Advocate is eNj-ected to 
‘ * n making statement on oath tVan ordinary 


.vs xinf jjjjexided Jx» evebde Uic rjylu ot tbe court to hev as/ tfte 
persons mentioned in that cause fbiti VVIitle considering the finding of a Tribunal the' 
the High Court has power to hear the complainant Utd Under section } ’■' the 

. r. , . A J .. by submimng ,he report of 

led IS eni.tljd lo be heart and 
^Hi^h ro** Where (he 

both of the majomy and minorily A bench of 3 Judges can Ii^r ^snrb'^ reports 
<4 M Siy-iir In’i Cas 33 When the repo,? /f ,L ^tgSrind 

does not contain explicit findings report need not be seni bark ,r -if.-, «nu 

Court 15 not in doubt as 10 order that ought to pissed A I K V933 Ln^io®'"'"” 

13 (1) For the purposes of an, such tnqtnty as aforesatd, a Tribunal 

Potms of the Tribunal are \este'^*?n a^citi ds 

and Courts t„ tnqn.tie, a Coat, unde, , ha Code C.V.I 

iTOOjely — following matters, 

(0) enforcing the attendance of ant» nx>r.nn i 

oath, ^ ^ examining him upon 

(b) compelling the production of documents, and 
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(f) issuing commissions for the examination of witnesses ♦ 

TroMded ihat the 1 rihunil shiU not hi\e power to require the 'ittendance 
of the presiding ofBcer of an> Court si\e with the previous sanction of the 
High Court or, m the case of an oJhccr of a Crimiml or Revenue Court, of 

the Local Government 

(») Tverj such inquiry shall be deemed to be a judicial proceeding within 
the tneininc; of sections 193 and aj8 of the Indian feml Code , and a Tribunal 
shaft be deemed to be a Civ if Court for the purposes of sections 480, 483 and 
4'“5 of th“ Code of Criminal pro cdure, 189*1 

(5I For the purpose of enforcing the attendance of an) person and examin 
jng him upon oath or of comptJling the production of documents or of issuing 
comn issions — 

(fl) the local limits of the juris liclion of a Tribunal shall be those of the 
jurisdiction of the High Court by which the Tribunal has been 
constituted and 

(i) a (ribunal ma) send to an> Civil Court having jurisdiction in the 
place where the Tribunal is sitting anj summons or other process 
foe the attendance of a witness or the production of a document 
required bj the Tribunal, or an) commission which it desires to 
issue and the Civil Court shall serve such process or issue such 
commission as the case ma) be and maj enforce an) sucli procc's 
as if It were a process for attendance or production before itself 
(4) Proceedings before a I tibunal or a District Court m any such inquiry 
shall be deemed to he cnil proceedings for ibe purposes of section 132 of 
the Indian Cvid nee Act and the provisions of tint section shall apply 

accojdin„]y 

Clause (1) — Ey t\ s clause lie Tribunal s invested \il tl c } owers of C vi] 
Court so far as enforcing die aiiendance of any person and examining him upon 
oath, eotnptlUng (lie prodiicoon of documents and issuing comm ssions for the 
examination of witnesses are concerned The English Inns of Court vvhich are 
voluntary so leties do not possess iliese powers They can disbar a membff and 
deprive him of his professional posiiion and existence Hudson v Slade 3 F&F 
390 A proviso to this clause is added 10 give effect to a suggestion made by the 
High Court of Judicature at Bombay ih 
power to enforce the attendance of jik 
in disJo-attort of judicial business and 
requires the tribunal to obtain the pre 

Lo aj Government as the case may be before issuing a summons to the presid ng 
ofS er of any Court — Repot t of the Select Committee 
No po ver to exercise inherent disciplinary 
( independently of the Legal Practitioners Act 
exists in the Allahabad Hii,h Court i2^ Ind Ca * \ 

Jifsstellaneous 

Right of advocates to 14 (1) An advocate shall be entitled as of 

practise light to practise — 

(u) subject to the provisions of sub section (4) of section 9, in the High 
Court of which be is an advocate and 
(i) save as otherwise provided by subsection (2) or by or under any 
other law for the time being in force, m any other Court in British 
India and before any other tribunal or person legally authorised 
to take evidence and 

(if) before any other authority or person before whom such advocate 
IS by or Under the law for the time being in force entitled to 
practise. 

(a) Where rules have been made by any High Court within the meaning of 
clause (24) of section 3 of the General Clauses Act, 1897, or in the case of a 
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under section lo shall be forwarded to the High Court through the Bar Council, 
and the finding of a District Court on such an inquiry shall be forwarded direct 
to the High Court which shall cause a copy to be sent to the Bar Council 

(3) On receipt of the finding the High Court shall fi» a date for the 
hearing of the case and shall cause notice of the day so fixed to be given to the 
advocate concerned and to the Bat Council nnd to the Advocate General, 
and shall afford the advocate concerned md the Bar Council and the Advocate 
General an opportunity of being heard before orders are passed in the case 

(4) The High Court may thereafter either pass such final orders m the case 
as It thinks fit or refer it back for further inquiry to the Tribunal through the 
Bar Council or to the District Court, as the case may be, and, upon receipt of 
the finding after such further inquiry, deal with the case in the minner provided 
in sub section and pass final orders thereon 

(5) In passing final orders the High Court may pass such order as regards 
the payment of the costs of the inquiry and of the hearing in the High Court 
■as It thinks fit 

fd) The High Court may, of its own motion or on application made to it in 
this behalf, review any order passed under subsection (4 ) or suh-section ( 5 ) and 
maintain, vary or rescind the same, as it thinks fit 

(7) When any advocate is reprimanded or suspended under this Act, a 
record of the punishment shall be entered against his name in the roll of ad 
vocates of the High Court, and when an advocate u removed from practice his 
name shall forihwifh be struck off the roll , and the certificate of any advocate 
so suspended or removed shall be recalled 


Notes The alierations which we luxe ma<Je*in ihis clause [rovule, firstly that 
the Advocate General shall have nonce of, and shall be entitled to appear at the 


hearing of every case before the High Court whether the inquiry has been made by 

- - r. j . . t 1. 


« q^c/o Chairman of the liar Council and under 

■nber of the Tribunal Advocate is expected to 
in making staiement on oath tVan ordinary 

31 Ind Cas 67 The rules framed under the Act 

empowers tne tin,a x-uuti lu isscss me cost directed lo be paid 10 the Advocate by 
the complainant 35 C W N 293 Where the tribunal constituted under s 11 
of ihc Act has made a careful and reliable invesUKaiion the High Court will not unless 
there IS very good reasons to do so throw over the finding of fact which have been 
irrivcd by the tribunal 35 C W N 293=*34 Ind Cas 1270 Subsection (3) 

IS not intended to exclude the right of the court lo hear any person other than ihe 

persons mentioned m that cause Jbta White cons denng the finding of a Tribunal, thet 
the High Court has power to bear the complainant Ibtd Under section latheV 
correct procedure is for the Advocate General to open by submitting the report of \ 
the tribunal to the ' 

ihen tf necessary ,i,_ 

members of the ^ reports 

both of the major ,^ries 

54 M 837=134] Qyg ^ ^ 

does not contain cxpiiui imuiigs lepoii ueeuioiuu sent uack il alter invesiination 
Court IS not in doubt as to order that ought to passed A I R 1933 Rmtr m 


13 (1) For the purposes of any such inquiry as aforesaid, a Tribunal 

I’oaets ot the Tribunal "L'Vim'i"?* same powers as 

and Courts in inquiries vKtetl m a Court under the Code of Civil 

Of the following mattS 

(n) entoremg the attendance of any person and examining him upon 
{b) compelling the production of documents, and 
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(t) issuing commissions for Ihe exumniMioi’ of witnesses 
rroslded Ihst the | r.bunsl shell not hste power to requite the sllondsnce 
of the presiding officer of any Court sate with the prctii^s sriiction of the 
High Court or in the esse of an olheer of i Ctimiml or Retenue Court, of 

the I,ocal Gotetnment , , , „ , 

(s) r\cf> such inquiry shill be deemed to be judicial pTOceeding with 

Ihe meaning of sections 193 and saP of the Indian Penal Code , and a 1 ribunai 

shall bf* deemed to b" a Civil Court for the purposes of sections 480, 482 and 

4*‘5 of th“ Code of Ctimtnal Pro cdutc, 189*^ 

< 3 ) tor the purpose of enforcing the attendance of an> person and cxamin 

mg him upon oath or of compelling the production of documents or of issuing 


com 1 issions — 


{a) the locallimits of the jutisdiciion of a Tribunal shall be those of the 
jurisdiction of the High Court by vrhicli the Tribunal has been 
constituted and 

(A) a Iribunal maj send to an> Cuil Court hating jurisdiction m the 
place where the Tiilmnal 1$ sitting anj summons or other process 
for the attendance of a witness or the production of a document 
required bj the Tribunal, or anj commission winch it desires to 
issue and the CimI Court shall serve such process or issue such 
commission as the case maj be and maj enforce anj such process 
as if It were a process for attendance or pioduction before itself 
(4) Proceedings before a 1 tibunal or a District Court in anj such irquirj 
shall be deemed to be civil proceedings for tlie purposes of section 13* 
the Indian Cvilncc \ct and the provisions of tlial section shall apply 

accordingly 


Clause ( 1 )— by 11 » clause > %<. cl 1 lU 1C\ (.!» of C V I 

Court so far as enforcing the aucndance of any person and examining him upon 
oath, compelling the prodnciion of documents and issuing commissions for the 
examination of witnesses arc concerned The Pnghsh Inns of Court which arc 
voluntary so leiies do not possess these powers They can duhvr a memhr r and 
deprive him of lus professional posinon and existence //ufton\ S/tfe 3hi'^r 
390 A proviso to this clause is added 10 (.ive ifTcct 10 a sugj,esiion made by the 
High Court of Judicature at Ilomba) that the Tribunal shoutil not have unrestricted 
power to enforce the attendance of judicial officers a power which might result 
in dislo ation of judicial business and incoincnicnec to ilicpibhc This proviso 
requires the tribunal to obtain the previous sanction of the nij,h Court or of lie 
Local Oovernment, as the ease may be before issuing a summons to the i resid ng 
officer of any Court—/ e/>0/i cf tke Selecl Commiflee 

r>o power to exercise inherent disciplinary jurisdiction over Ic{.al priciilioncrs 
independently of the Legal 1 raciitioncrs Act and the Indian Par Councils Act now 

exists m the Allahabad High Court lej Ind Cas 477-A I R 1930 AU 225 
Mucellatitous 


Right of advocates to 14 (,) An advocate shall be entitled as of 

right to practise — 

(ti) subject to the provisions of subsection (4) of section 9 , in the High 
Court of which he is an advocate and 

(A) save as otherwise proviJed by subsection (a) or by or under any 
other law for the time being in force, m any other Court m British 
India and before any other Iribunal or person legally authorised 
to take evidence, and 

(f) before any other authority or person before whom such advocate 
IS by or under the law for the time being in force entitled to 
practise, 

(2) Where rules have been made by my High Court within the meaning of 
clause (24) of section 3 of the General Clauses Act, or in the case of a 
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High Court which a Bar Council has been constituted under this Act, 
by such Bar Council under section 15, reguhting the conditions subject 
to which advocates of other High Courts may be permitted to practise 
in the High Court, such advocates shall not be entitled to practise therein 
otherwise than subject to such conditions 

(3) Nothing in this section shall be deemed to limit or in any way affect 
the power of the High Court of Judiciture at Fort tVilliam in Bengal or of the 
High Court of Judicature at Bombay to make rules determining the persons 
who shall be entitled respectively to plead and to act in the High Court in the 
exercise of its original jurisdiction 

Practise —It includes the right to appear, plead and act Laurenttna 'i Dhukt, 
(1925) Pat 766 An Ex judge of High Court if entered in the roll of Advocates 
has a right to appear m the courts of the Province 35 C W N 321 P C 

Any other Court in British India — ‘We think the provisions of the Dill 
as introduced were somewhat too stringent in refusing to allow an advocate of one 
High Court to appear before another unless rules hid been made by the Ktter 
Court or by the Bar Council where such exists regulating ihe conditions of such 
appearances We think it reasonable to gi/c advocates the right of appearing m 
other High Courts uncondmonallj unless conditions are imposed by such rules, 
and we have redrafted the clause accordingly ’ — Report of ihe Select Committee 

Sub Clause (e)— W 
for certain case* which 
are at present entitled t 
authoris'd to take evidenc* 


16 A Bat Council may, with the previous sanction of the High Court 
_ , 4 n for which It IS constituted, make rules consistent 

CoSSnfs to make tolts'^" '''* •l'“ Act to provide (or and regulate an,, of 
Councils to matte rules following mattcis, namely - 

(<r) the rights and duties of the advocates of the High Court and their 
discipline and professional conduct , 

(^) the condition subject to which advocates of other High Courts may 
be permitted to practise in the High Court , 

(4) the giving of facilities for legal education and training and the holding 
and conduct of examinations by the Bar Council , 

(d) the charging of fees payable to the Bar Council in respect of the 
enjoyment of educational facilities provided, or of the right to 
appear at examinations held, by the Bar Council , 

{e) the investment and management of the funds of the Bar Council , and 
(/) any other matter in respect of which the High Court may require 
rules to be made under this section 

Scope — This section makes provision for file rights and dulies of the advocates 
of the High Court and their discipline and professional conduct the conditions 
subject to which advocat •» t ^ .,.4 „ 

High Court as well as the 
the holding and conduct 


m should be made for rules to 
It of the funds of the Bar Council 
ade m respect of other matters 
ilioA F/* Report of the Select 


16 Ihe High Court shall make rules for fixing and regulating by taxation 
. , or otherwise the fees payable as costs by anv oariv 

Po»er .of,vfe« p-.yab.= ^ h., adversary^ "LS'e 

Upon all proceedings in the High Court or m any 

ourt suboidmate tbeieto 
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Notes— Under this section the High Court to make rules for fixing and regu* 
Hting b> taxation orohcrwise the fees pajablc as costs b> any party in respect 
of the fees of his adiersary's advo-ilc This section makes no mention whether 
reference to he ma Ic to the Bar Council or not 

Payment of Fees to party sown legal advisers— Before the passing of 
the Legal Practitioners (Fees) Aci. 1926, m agreement b> a client to pay a certain 
amojni to his pleader as fees for professional scraivc cannot he enforced by the 
latter when it has not been cmlyOvlictl 111 writing signed by the client and filed m 
the proper Court in the manner provided by section sS of ihe Legal Pracmioncrs 
Act, even when the amount agreed to be paid is not iii excess of that prescribed 
under the Rules framed under seciion 27 of the Act for pavment by a party to his 
opponent in respect of fees of the pleader employed by his adversary Srtuta/i 
Kammi De i\ Kfie.'re .IMm Cjn^uli 15 C w N l«d Cas 43“t5 C 

L J 660, sec aUo /«//!« V Cun jjyrr, 33 Ind Cas , luijn/: \ D V fiatiim 
jfruf*. 29lnd Cas 763 But now see Act 21 of 1926 


17 . No suit or other legal proceeding shall lie against a Bar Council or 
i»^.i '‘^1 Committee, Tribunal or member of a Bar 
pro eed ng' ^ ^ Council for any act in good faith done or intended 

to be done in pursuance of i!ic provisions of this Act 
or of any rule made thereunder. 


Notes — '\Vc have inserted this elausc in the usual form 10 provide indemnity fo 
f'ena/tf/ action taVcii by Bar Councils ami Committees Tribunals and members 0 
Bar Councils of the Select Committee 

Liability of individual members— Corporanons are not individually 
answerab’e for acts done m tlicir corporate rapacity from which detriment happens 
aileas not v\ a out pro if of ma! ce //>» r in v 1 ippendent i East 555, hex v 
ll’ad/tjui College \ tavi 5^>) (v) \ll vnis must be in the corporate name of iht 
corporaiio V and not in ihe name of inv members or ilic Chairman or President 
ScLntem'i The Chairman, K W N \e)eiZ,\b% ,Syed Ameer Sahib s Venlatarinia 
j6M 296 


18 . All rules made under this Act shall be published in the local official 
rou.tation ol ru 1 :s Gnelle of the province, or of each province, as ihe 

Case may be, in which the High Court by which or 
with whose sanction the rules ate made exercises jurisdiction 


Notes— This section makes provision for the publication of Rules These rules 
are to be published in the local official Gazette or Gazettes of the province or the 
provinces over which the High Court exercises juristl ciion The rules of the Bar 
Council of Calcutta uaJer this section are to be published in the Calcutta as well as 
in the Assam Gazettes 


y 19 (f) When section 8 to 16 come into force m respect of any High 

/ , Court, any enactment mentioned m the first column 

^ mem^ eic^"* Schedule which is m force in any province in 

^ ® which the High Court exercises jurisdiction shall, 

for the purpose of its application to that province, be amended to the extent 
and in the manner specified in the second column of the Schedule 

(2) When sections 8 to 16 come into force in resfcct of any I igh Court 
of Judicature established by Letters Patent, this Act shall have effect in 
respect of such Court notwithstanding anything contained in such Letters 
J'atent, and such Letters Patent «;hall, in so far as they are inconsistent with this 
Act or any rules made thereunder, be deemed to have been repealed. 

(3) When sections 8 to 16 come into force in respect of the High f ourt of 
Judicature at Bombay, the Bombay Pleaders’ Act, 98 o except section 7 thereof. 


High Court. 
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(4) When this Act has come into foreo-in resDCCt of any High Court, any 
provision of any other enactment or any order, scheme, rule, form or bye laiv 
made thereunder, ithich ivas before that date applicible to advocates, vakils or 
pleaders entitled to practise in such High Court shall unless such a construction 
is repugnant to the context or to any provision made by or under this Act, be 
construed as applying to advocates of the High Court enrolled under this Act 
Notes — The amendments memioned in the Schedule will be effected in any 
Province when sections 8 to 16 will come into force in that Province 


THE SCHEDULE. 


(See itcHon /p.) 
Amendment op En/ctmenis. 


Enactments 

amended 


Extent and manner of amendment 


The Legal (t) In section 4, after the words ’ with the perniission of the Court” the 
Practiiion- words and figures ‘‘or, m the case of a High Court in respect of 
ers* Act, which the Indian Bar Councils Act 19:6, is in force, subject to rules 
1879 made under that Act” shall be inserted. 

(a) In section 6, clauses (a) and <6) alter the words ‘ Royal Charter” the 
words and figures ‘m respect of which the Indian Bar Councils Act, 
1936, ts not in force" shall be inserted 

(3) To section 38 the following words and figures shall be added, 
namely — 

‘ana except as provided by section 36, nothing in this Act applies 
to persons enrolled as advocates of any High Court under the 
fiidian Bar Councils Act. 1926 ” 

(4) In section 41. sub section { 1) after the words "Royal Charter” the 

words and figures ‘ m respect of which the Indian Bar Councils Act 
1936, IS not m force” shall be inserted ' 

The Indian In Article 30 of the First Schedule after the words ‘High Court ’ where 
Stamp Act, they first occur, the words and figures 'under the Indian Bar Councils 
iSpg Act, 1926, Or” shall be inserted 

The Madras In Article 25 of Schedule lA, after the words 'High Court’ wheret 
Stamp they first occur, the words and figures under the Indian Bar Councils 

Amendment Act, 1926, or" shall be inserted. ) 

Act, 1922 

The Bengal In AriiUe 30 of Schedule i A. after the words ‘‘High Court, ■ where thev 
Stamp first occur, the words and figures "under the Indian Bar Councils 
Amendment Act. 1926. or” shdl be inserted 
Act. 1922 

The Indian In Article, 30 of Schedule lA, after the words ' High Court ” whfre i1ia« 
Stamp Pun fittl occur, the nurds nod Bgures "under the Indian Bat'Coune la 

jab Amend 1926, or" shall be inserted. uncus Act, 

ment Act, 

19:2 

The Assam In Article 30 of Schedule lA, after the words “High Court" wbpreth,. 
Stamp first occur, the words and figures "under the Indian Bar Cmm/.u 21, 
Amendment 1926 or” shall be inserted ^ 

Act, 1922 1 _ _ . _ . 




TH E NDIAN BILLS OF LADING ACT, 1856, 

ACT NO IX OF 1865. 

Received the G G 's assent on the x ith April , 1856 


At: A l ti} ainei d the La o rtlattn^ tj Billt of Lading. 

Whereas b> ihe cuslonr of metclnnts a bill of lading of goods being irans 
Preamble ferable bj endotsement Ihe properly m the goods 

nu) jhcreby pass to the endorsee, but nesertheless 
all rights m respect of the contract contained in the bill of lading continue m 
the original shipper, or onncr and it is expedient that such rights should pass 
with the propetl) , and whereas it frequently happens tint the goods m respect 
of which bills of lading purpoit to be signed ha%e not been laden on board, 
and u IS proper that such bills of lading in the bands of a bona fide holder for 
aalue should not be questioned bj the master or other person signing the same 
on the ground or the goods not Iming been laden as aforesaid, It is enacted 
as follows ^ 


Passed to the endorsee — The endorsement and delivery by ihe consi(,nee of a 
bill of lading for valuable consideranon to a person not proved to have taken it 
maUfide transfers lo the endorsee according lo the intention of the transaction the 
right and properly of the cons gnee in the goods freed from any right of the con 
s gnor to 5 01 1 e goods in I tekb xrrow 't htuon jT R 683 6 East 20 


I Every consignee of good* named in a bill of lading and every endorsee 
_ , . , „ r, 3 a lading to whom the property in the 

Rights under bills of lading goods therein mentioned shall pass upon or by 

cndor«e of reason of such consignment or endorsement, shall 

have transferred to and vested m him all rights 
of suit and be sub]i*ct to the same liabilities in respect of such goods as if the 
contract contained in the bill of lading had been made with himself 


Notes— The bill of lading remains m force, so long as complete delivery of 


possession of the good claim 

them under It T/e 

hast and IVest India Do ns the 

goods under that Bill I9'8 

B S 


2 Nothing herein contained shall prejudice or afect any right of stoppage 
a- , r tramilu, or any right to claim freight against 

freight consignee or endorsee by reason or in conse 

quence of his being such consignee or endorsee 
or of his receipt of the goods by reason or in consequence of such consignment 
or endorsement 


Notes— There were numerous decisions both in England and America to the 
effect that when goods are consigned by the vendor to the vendee under bills of 


late them here * Newbillv Cent PacR Cr, 6 California, 345='’l Am Rep 718 T 
see also Leak v Scoll 2 Q B D 376 
C C, H Vol 1—8 
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3 Every bill of lading m the hands of a consignee or endorsee for 
valuable consideration, representing goods to 
hate been shipped on board a vessel, shall be 
conclusive evidence of such shipment as against 
the master or other person signing the same, 
notwiihstandmg that such goods or some part 
thereof may not have been so shipped, unless such holder of the bill of lading 
shall have had actual notice at the time of receiving the same that the goods 
had not in fact been laden on board ; 


Bill ol lading m hands of con 
signee &c, conclusive evidence 
of ihe shipment as against 
mister, &c 


Provided that the master or other person so signing may exonerate himself 
in respect of such misrepresentation, by shewing 
lint It was caused without any default on his 
part, and wholly by the fraud of the shipper, or of the holder or some person 
under whom the holder claims 


Notes — This section of the Bills of Lading Act is limited to the master or the 
persons signing the bills In the absence of my proof lliai lie bills of lading were 
granting under 1 misrcnrcsenntion without my defiiilt on ilie part of the person 
signing them, and wholly due to the fault of the shipper or the Iioldcr ofsuch bills of 
lading, the piriiculir mirks as sho vn in the rcsneciivc bills of lijtng most be held to 
have been put on tlie boird Pahunat v riu Kantcht Pori Truf/, li b L R lo 5 "* 
A I R 1925 Sind aai 


THE CARRIERS ACT 1865. 

ACT NO HI OF 1865. 

Rucoivcd Tint G O ’« assi'nt on thi' 14x11 FunuuARV, 1865 
Art A(t reliHiiK! to th» and luihUifiti of Qomtnon Cxxmtrt 
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common carrier <Jocs not cease to be so if be enter* into special contract lawfully 

limiting his Inbilitj 31 Ind Cas 474 , ^ 

1 This Act may be cited as “llie Carriers 
Shon.uk Act. .805.- 

, 2 In this Acl, unless there be something 

Interpretation clause repugnant m the subject or context,- 

“Common Carrier** denotes a person, other than the Goa ernment, engaged 
in the bjstness of transporting for hire property from place to place, by land 
or inland naaigation, for all persons indiscrtniinately 

‘'I’erson” includes anj association or bod> of persons, whether incorporated 
or not :* 

Notes — Tlie Government is excluded 10 C 187 As to ivlio are common 
earners aide 3 M 107 26 1 ) 562 ; 3S M 941 , 36 M 941 , 6 C 227 , 28 M 400 5 

2 N W P 387 , 3 N W P 19s 

' — « . - . » 11 37= A I R 192S Rom 5 The 

s «cciJon IS framed unhoiil reference to the 
' ■ i i Licensee under obligation to carry goods of 

■ common earner A I R 1933 Cal 73$ A 

common earner bi mercK making special stipulation docs not indicate it at be is 
acting outside Ins business as a common carrier Ibhi "For all persons indiscn 
minatel}** means simplj that earners are not at liberty to refuse business 80 Ind 
Cas io38«5i 1 A 28 {!’ C>*2S C W N 302 (P C) Duties and liabilities of 
^ ^ imon Law and Carriers Act 

t Aci So Ind Cas 562 The 
3S C W N 338 

3 No common carrier shall be liable for the loss of or damage to properly 
delivered to him to be earned exceeding in value 
one hundred rupees and of the description con 
tamed m the schedule to this Ace unless the 
person delivering such property to be carried, or 
some person duly authorized m that behalf, shall 

have expressly declared, to such carrier or his agent, the value and description 
thereof 

Notes— The earlier sections extend 10 India the principles embodied in the 
V?— 1 Ufi. n; » . av^ ly - /fl-o 8. ^ ObjtcU and Rtaions 

■‘xemption clauses to 
risks of a common 
\S in the absence of 
y prohibition against 

exempting a carrier from loss arising from negligence or criminal acts there is 
perhaps an even stronger reason for adopting this cannon of construction at any rate, 
within the limits implied by this prohibition r, C W N 226, see also Price v 
Union (1903) I K B 750 b C (1904) i K B 412, /antes y A^e/fO« (1907} i K B 
769 But the non scheduled anicles is not governed by the rule 59 C 472 = 36 
C \V N I 29 =A I R 1932 Cal 344=138 Ind Cas 89 

4 livery such carrier may require payment for the risk undertaken 

_ .in carrying property exceeding in value 

plyme'rt'Sy br^eq^ed 'S 

fixed rates aforesaid, at such rate of charge as he may 

fix 

Provided that, to entitle such carrier to payment at a rate higher than bis 
p ordinary rate of charge he shill have caused to 

be exhibited in the place where he carries on the 
business of receiving property to be carried notice of the higher rate of charge 
requite J, printed or written in English and in the vernacular language of the 
country wherein he carries on such business 

Object — It IS unreasonable to expect a carrier to carry goods worth a few rupees 
and jewels possibly worth lacs for the same remuneration the negligence of the 


Carr er» not to be 1 ibtc {>r 
loss of ceria n goo Is above too 
rupees in value uilcss del 
vered as such 


Here certain words which were repealed by Act 10 of 1914 have been omitted 
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servants m the one case may cause him only a uiftmg loss, while in the other case it 
might be his rum ft is only right therefore that he should be entitled to demand 
higher rates for certain goods 32 M isi Both the description and the value must 
be given 5 M 208 , 19 13 192 As to what is sufficient declaration of value and 
description, vide, 7 A L J 6o6«6!nd Cas 333, 19 B 165 19 B I 9 * • S 

5 In case of the loss or damage to property exceeding m value one hundred 

_ , rupees and of the description aforesaid, delivered 

Persons emitled to recover m carrier to be carried, when the value and 

description thereof shall have been declared and 
damaged may also recover ‘ 

money paid for ,{s carriage payment shall have been required m manner 
provided for by this Act, the person entitieo to 
to recover in respect o( such loss or damage shall also be entitled to recover any 
money actually paid to such carnet in consideration of such risk as aforesaid. 

Notes — The plaintiff delivered a box to the defendant Railway Company for 
carnage to a particular destination At ll e time of booking the box, the plaintiff 
made a representation to tl e ofbeer of the Company tint the box contained articles 
of the value of about Rs 1,000 and wished that special care should be taken to 
prevent the box or its contents from being injured by ram He was asked the nature 
of the contents and he showed a list of the contents The officer of the Company, 
however, failed to ask the plamtiff to pay increased rate of charges for the risk 
ffeld that the declaration made by ihe pla miff was a suffi'-ient declaration 
’ ''3 see also 19 B 165 The Steamer Company 

felivered as luggage’ as the Act makes no 
and goods or merchandise 17 C W N 970 

6 The liability of any common carnet for the loss of or damage to any 

, . , property delivered to him to be carried, not 

1 ■•to ptopetw gj ,,^5 desctiplion contained in the schedule 

’ ^ affected by any public notice , but any suen 

carrier, not being the owner of a railroad or tramroad constructed under the 

provisions of Act XXII of 1863 * may, by special 

Carriers with certain excep contract, signed by the owner of such property so 
ttons, may limit liability by delivered as last aforesaid, or by some person 
special contract m that behalf by such owner, 

limit hi9 liability in respect of the same 

Notes — The effect of sections band 8 18 that ibe habilitj of a common earner 
r - ^ ^ ' he description contained in the schedule may be 

by the owner, save when such loss shall have 
\ criminal act of the carrier or any of his servants 
i n England a carrier can stipulate that he shall 

. c f — i i. ' jiigcncc 19 C \V N 905 P C In India a 

in ibe absence of special contract When 1 
le IS not liable 10 C 166 F B, 18 C 620 
62 When there 15 special contract a earner 
, ired to limit the liability of "carrier ’ is that 
th** nature of the contract entered into roust either have limitation of liability under 
the Act made expressly and in writing or the fact roust be such that the contractor 
was engaging in a different lype of business from that of a common carrier 28 C W 
K 302 

7 . Tne liability of the owner of any railroad or iramroad constructed under 
, , , , r , j provisions of the said Act, XXII ofi><6a* 

Liability or o^nsr of ra.ltoid for ihe ItKS ot 01 damare to any moperta deli 

or tramroi 1 consiructed under t t ** iw ucu 

Act X\U of 1863 not htmted V “ ^ 6 of the 

description contained in the schedule to this Act, 
shall not be deemed to be limned or afected 
by any special contract , bit the owner of such 
railroad or l-aroroad shall be liable for the loss 
of or damage to property delivered to him to be 


by special contract 


When such owner answerable 
for loss or damage 


Sec new Act I of iE9< 
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earned only whon such loss or damage shall inve been caused by negligence 
or a cnnimal act on Ins part or on that of his agents or ser\ ants 

Notes— Tlicrc IS no obbganon on a Railway Company to carry a passenger 
saW) TJici ireoar) fegall> bound to cart> him ssith reasonable care and diligence 
aS C 401 = 5 C \V N 449 P C In the case of continuous carriers the auihonties 
establish that when the goods have 10 be carried oNUh the aid of different transport 
agencies in order to atnic at the desimaiidn to which they are booked, the earner 
will) whoTj the coatract is nude at one end is, in the absence of any coniraci hmiiing 
nis habilit) to Ins oiMi transport system.hahle for the loss nr destruction on portion 
bejoad bis Own sjs cm or in consequence of acts or default of persons other than Ins 
own»cr\anis tjlnl Cas 48$ 


8 Xotwiihsiinding an)thmg hcrsinbcforc contained, eserj common carrier 
shall be liable to the owner for loss of or damage 


Common 

loss or damage 
neglect or frao I of InmseU or 


earner hibk for pronert) ikliaercd to such carrier to be 

cnusccl b) e,,M. nr 4 ^ el.^ 11 1.. , 


carried, \rhetc such loss or damage shall Inae 
arisen from the* criminal .act of the carrier or 
any of his agents or servants "and shall also be 
ooTViw \c«a or damage to any such property, othef than property 
' ' ■ * the declaration 

■ ■ mage has arisen 


Iaote‘»— \ carrier is liable lor the criminal act of his scivint orient even 
«here there 1$ no declaration as regards value or higher charge pail 4t C 83,34 
C 419 An agreement winch exonerates the earner from il c negligence of servants is 
void S9C 472-36C U N I U 1935 CM 344*138 Ind Cas 89 A carrier 

IS not iclicvcd of his common law Inbih'j 37 C W N 5,9 

Delivered —Ticans ph>ai at «kliverv yi C 9,1 , see also 39 B 485 65 Ind 
Cas 10^ ai Horn 1 U 40- >i In I Cas 300 

Loss of goods —shows iieghgence or criminal act on the part of a carrier 40 
C 716 


Osviier— The liability of a earner is to the owner 53 C W H 998 j see also 
Comi* V Bristol 3 H A N 510 When the consignee is the owner he can sue 
Dunlop V Lmnhert, <5 C &. F 600 , Dutton v Solomomin, 3 B &. B ^82 A person 
suffering loss can maintain suit apart from any pnvity of contract Al R 1933 Ca) 
73S Who tenders the goods to the carrier IS immaterial Idiit 

Burden of Proof — The burden proof is upon the carrier if he wAnts exemption 
40 C 71O , s'C also 15 C \V N 226 , 47 C 1027 , 41 C 80 , 130 Ind Cas 658 


9 In any suit brought against a common carrier for the loss, damage or 
Suitorc against carriers for non delivery of goods entrusted, to him for 
loss, damage, or non deivery carriage it shall not be necessary for the plaintiff 
not required to prove negh- to prove that such loss, damage, or nondelivery 
gence, Ac, ^^5 owjng to the negligence or criminal act of the 

earner, his servants, or agents 


e 0 4 .V i — caTiier The bur 

de nmon earner, on the 

th« . ' ence of negligence 

33 »- 'l J 90 , 17 C L J 639 , 40 C 716 . « W R 39 . 24 C 786 . 41 C 80 , 

21 C L J 565 , 26C 398 = 26 1 A 1 = 3 C W N U5 . 3 B 120 , nC N 1076 . 

24 C 882 The reason for this rule is thus stated by Sir Sa« 4 :rtni« in 32 M 

127,12s 'Noibng is more easy than for earners to call their servants as wit 

nesses and 10 prove /r/wa that the goods were protccied m the usual way 

would then be impossible for the plaintiff to bring negl){,ence or crmiioaliiy hr’me 
ihe earners although the goods may not be forthcoming and no cxp'anatioii |i 
ho V the loss occurred* S-c also v Homt. 5 Being Rep 220 .^^ 5 % 

209, The burden of proof on ihe part of the defendant will be discharge 


* Certain words here have been omitted by Act XUI of 1921 
t The words within quotations have been added by Act XUi ol 192* 
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•1 e loss IS due to a fact 
i 74 , see also 39 B 
C 791 , 24 C S22 , 23 

led tn accordance with 
- j Ti./on 
ot 
fy 

es 

n 

of 


10.* No suit shall be institued against a comiQon earner for the loss ot, or 
, mmry to, goods, entrusted to bun for carriage, 

notice in writing of the loss or injury has 
» . f. _ « f ^ institution of the 

injury first came to the 

Notes — Nonce under the section m ’ ■ ’ ’ 

caTtier had VnoNsledge of the loss 

27 C L J 394=41 Ind Ca» 917, see also 
31 C ^V N 35& This secuon places , , 

as a railway and makes it obligatory upon a person wanting to sue a steamer 
company to give notice of such suit within the time mentioned in the section 
Umr Sfeain /vavigat o» Co Ltd v Katht PrOiad,i C L J 192 

U t The Governor General in Council, may. by notification m the 
- . - , Gazette of India, add to the list of articles 

m '’m 'S it '^S t'ks contained in the Schedule to this Act, and the 

scheSle schedule shaVt, on the issue oC any such nouBca 

tion be deemed to hate been amended accord 

ingly. 


SCHEDULE 


Gold and silver coin 

Gold and silicr in a manufactured or 
unmanufactured state 
Precious stones and peatls 
Jewellery 

Time pieces of any descripuon 

TnnVeis 

Bills and bundles 

Currency notes of the GoiernmCnt of 
India, or notes of any Banks, or secu 
nuts for payment of \none>, English 
or foreign 

Stamps ind stamped paper 
^iaps prints and works of an 
Writings 
Title deeds 

Gold or siher plate or plated articles 

Glass 

China 

Silk m a manufactured or unmanufactured 
state and whether wrought up or floi 
wrought up with other maienais 
Shawls and lace 


Cloths and tissues embroidered with the 
precious metals, or of which such 
meials form part 

Articfes oftvor>, ebony, or sandal wood 
(Art pottery and all articles made of 
marble 
Puts 

Goiernment securities 

Opium 

Coral 

Mush hr, Sandle wood oil, and oihct 
csacmial oils used in the preparation 
of ttf or other perfumes 
Musical and scientific instruments 
Fealliers 

Narcotic preparation of hemp 
Crude India-rubber 
Jade Jade— Stone and amber 
Gooroochand or Gooroochandan 
Cinematograph films and apparatus 
Zahir Mohra khaiai ]| 


* Section 10 has been added b> the Indian Carriers Act, 1899 (Act \ of 

1899) s = 

t Section 11 has been added by Act XIII of 1921 

I Added by Novificalion No .»299 Dated *4tb October 1935 Vide Gareiii^ nr 
India 1932, Part 1 p 1335 ’ 



THE CASTE DISABILITIES REMOVAL ACT, J850. 
ACT NO. XXI OF 1 850 


Pa'^sed on TiiB liTU April, 1850 


j4ft alprtxfenJmt; tfi* fnniflecf p, VJI, jSjz, 

ojtht Bin^al Coit tkrouihiut the TertUontt tubjed /» the 
GoTemt'tttit cj the EetU Indta Com/any 


Whereas it is enacted by section 9, Regulation VII, 1883 of the Dengal 
,, Code, that “whcncier m *10) ci\il suit the 

Prcamjle parties to such suit may be of dircreni persua 

sions, when one parij shall be of the Hindu and the oilier of the Mulnmniadin 
persuasion or where one or more of the parties to the suit sliall not be tilher 
of the Muhammadan or Hindu persuasions, the laws of those religions shall 
not be permitted (0 operate to deprne such party or parties of any properly to 

which, but for the operation of such laws they would iiave been entitled, and 
whereas it will be beneficial to extend the principle of that enactment througliout 
the territories subject to the goacrnmenl of ihe Cast India Company , jt js 
enacted as follows — 


So much of any law or usage now in force wiihm the territories subject 
, , . « to the goaernment of ilie Cast India Company. 

Law or u«age which inflicts ^s inflicts on any person forfeiture of rights or 
forfeiture ol or affecii, riel.is o, „„„ li 


on change of religion or 
of casie 10 cease 10 be 
forced 


or aflla any right of inlientance by reason of his 
01 her ten luncmg or baaing been excluded from 
the communion of any religion or being deprued 
of caste, shall cease to be enforced as law in the Courts of the hast India 
Company, and sn the Courts estaWrsbed b) Kojil Charter iwfhwthe«rd 
ferritortei 


Note 8 --\ Hindu widow's estate is preserved to her by force of this Act 
notwithstanding forfeiture of ic by Hindu Law by reason of her unchasniy and 
consequent loss of caste— 5 <trw///a/p' Dast v Nemy Chirt/i 2 Taylor&Bell jOi 
‘ ^ 559 871 , 19 \V K 367 


When once a person has changed his religion and personal law ihat law will 
govern the succession rights of hi5 children A I R 1931 Oudh 301 This Act only 
protects the rights of person who has lost his religion Rights of unconverted rehtions 
to Succeed to the convert are not proiecied by the Act Hence a Hindu cannot 
succeed to a relation who has become a Musalman 132 Ind Cas 779=aA I R 
>931 Oudh 301 

The word ‘ he is deprived of caste have to be read with those proceedings as 
meaning what is generally understood by the word out caste one eacl ided from 
religion and community The Act docs not apply to the case of a Hindu who has 
hKoTM aJaO Vtiuhnjia 35 C W N 726, see also A I R 1930 P C 251 

Act XXI of 1850 do“s not apply only to a person who has himself or herself 
renounced his or her religion or been excluded from caste The latter part of 
s 1. protects any persoi from having any right of inheritance affected by reason 
of any person having renounced his religion or having been excluded from caste 
This Act applies to a case where a person born a Mahomedan his father having 
renounced the Hindu religion claims by right of inheritance under the Hindu law 
a share m his fathers family— I L R 11 All Joo 5»«also 23 P L R 1903, 
2 N W P 446 

Since this Act came into force, mere loss of caste does not occasion, a forfeiture 
of right ef property — i Bom 559 5«also i All 549 

Under the Hindu Law as administered m the Bengal School a widow who has 


once inherited the estate of her husband is not liable to forfeH that estate by 
reason of unchastity Quaere, As to the effect of Act XXI of i8so,^n tne^wiaow 


bad been degraded of deprived of her caste ; 




/ 



6* THE CARRIERS Act 

IS convinced by tbe evidence produced by the defendant that the loss is due fo a fact 
or event for which the defendant 18 not responsible ai C L J 74 . see also 39 B 
tgt , Hutlslone v Lartclon Electric Co 20 T R 514 24 C ygt , 24 C Z22 , S 3 

C W N 1008. 1^0 Ind Cas 658 This section Ins been ’framed m accordance with 

the English Common hw See^otjv ffell 2 Com B 8go Richard v Lord Brighton 
7 Com B 839. 38 28 « 9 lnd €25364 section, 

to articles 
e has been 
ive proof of 

10.* No suit shall be mstitued against a common earner for the loss of, or 
... , , injury to, goods, entrusted to him for carnage, 

beg,.=n°v,lhmsJmoE notice in .mt.ng of the to or .„jury has 

*’ been given to him before the institution of the 

suit and within six months of the time when the loss or injury first came to the 
knowledge of the plaintiff 

Notes — Nonce under the section must be given, and il is not enough that the 
carrier had knowledge aliunde of the loss Rn et Steam Nivigation v Hasan Mall, 
27 C L J 294=41 Ind Cas 917 , see also 38 C 50 Nonce to local agent is sufficient 
31 C W N 358 This Section places a steamship company in the same posit on 
as a railway and makes u obligatory upon a person wanting to sue a steamer 
company to give notice of such suit within the time mentioned tn the section 
River Steam Navigation Co Ltd v Kashi Prosad,% C L J 192 

lit The Governor General m Council, may, by notification in the 
_ ^ , Gazette of India, add to the list of articles 

,n cVJrf ■" •!>= Schedule to this Act, tnd the 

schedule 
ingly 


schedule shall, on the issue of any such notifica 
tion be deemed to have been amended accord 


SCHEDULE 


Gold and silver com 

Gold and stiver in a manufactured or 
unmanufactured state 
precious stones and pearls 
Jewellery 

lime pieces of any description 
Trinkets 

Bills and hundies 

Currency notes of the Government of 
India, or notes of any Banks or secu 
rities for payment of money, English 
or foreign 

Stamps and stamped paper 
Maps prints and works of art 
Writings 
Title deeds 

Gold or silver plate or plated articles 

Glass 

China 

Silk in a manufactured or unmanufactured 
Slate and whether wrought up or not 
wrought up wuh other materials 
Shawls and lace 


Cloths and tissues embroidered with the 
precious metals, or of which such 
metals form part 

Articles of ivory, ebony or sandal wood 
[An pottery and all articles made of 
marble 
Furs 

Government securities 

Opium 

Coral 

Musk Itr, Sandle wood oil, and other 
essential oils used m t*-e preparation 
of t/r or other perfumes 
Musical and scientific instruments 
Feathers 

Narcotic preparation of hemp 
Crude India — rubber 
Jade, Jade— stone and amber 
Gooroochand or Gooroochandan 
Cinematograph films and apparatus 
Zahir Mohra khatai JJ 


* Section to has been added bj tbe Indian Carriers Acf, i8gg fAct X of 

1899) s 2 

+ Section It has been added by Act XIII of 1921 

1 Added by Notification No 5299 Dated i4ih October 1922. Vide Garette of 
India 1922. Pan I p 1235 



THE CASTE DISABILITIES REMOVAL ACT, 1850. 

ACT NO, XXI OF 1 850 ‘ 

Tassed on the iitii April, 1850. 

An a t Jfr e\/endific fnn’tf-lt of teetion g, RtguMxon VII, iSjt, 

of t^e Ijtn^\3l CoJe thnyghout the Ttrtxhnei tubjtct /> the 
Govtxnntrt of the EtiU Indut Com/any 

^^HERCA‘; It IS enacted li> section 9, Regulation VII, 1883 of the Reng;al 

, Code, that “whcnc\cr in an) cuil suit the 

ircamoie p.amcs to such suit nu) be of dircrcnt persua- 
sions. when One part) shall be of the Hindi* > 

persuasion, or where one or mote of the * ■ ■ ' 

of the Muhammadan or Hindu persuasic • : 

not be permitted to operate to dcjwnc such part) or parlies of any propert) to 
which, but for the operation of such laws, ihc) would Invc been entitled* .and 
whereas u will be beneficial to extend the principle of lint cnacinient throughout 
the territories subject to the government of the Cast India Company , it is 
enacted as follows — 

t. So much of any taw or usage now in force within the territories subject 
Ta«. to the government of the East India Comnanv 

fottti.ure o! oPalTeml ‘‘"I' P"”" fo'f'-'i'ite ol tighH or 

On change of religion or loss or may beheld in any vray to impair 

of caste 10 cease to b- en “''X »*Rht of inheritance, by reason of Ins 

*°^'^*** or h-r ren uncing or having been excluded from 

of csste efuii . I r<-hS«on, or being deprived 

CoSv oji ?„ ■" IhrCourlsoftLeLrllnd,, 

Sorui ^ ^ ^ MtaUishtd by Rojal Cl, otter w.lhin Iho ,itd 

r,oi?,ftal„d,nt’ro"fu,„“c'‘2r bV’Sl '"J 

consequent loss of caste ~5»r/r„,»A!.V n “ reason of her unchasiliy and 
« B 359 .3’C 87, ?o w C/nr,n ^ TaylorJLbell 301 . 

When on . , 

»ih 1 personal law, ilnt law will 
*931 Ouilji 301 This Aci only 

riToodh 

The word ‘he is deprived of caste' have lo h. ,1 
meaning what is generally undcrsiooi hv the proceedings as 

religion and coinraunity The Act does nor oae excluded from 

become a fait Vau/inava 35 C W N 726 , see*alao\' i * Hindu who has 

Act KM of 183O do*s not apply onlv lo .. r.!* ^ ^ 

renounced his or her religion or been ewlurted Vom”ca^c 
s I. protects any persoa from having any richl of.nhpm. ^ P^rt of 

of any person having renounced his religion or havmrr^h.'^"^® affected by reason 
This Act applies to a case where a person born a 

renounced the Hinlu religion, claims by right of lohenn f'Uher having 

a share ,n h.s father's faW -1 L II ifAll 

2 N W P 446 23 P L R 1903 , 

Since this Act came mio force, mere loss of caste does nn, r ^ 
of right ef property — i Bom 5S9 5 c; also i All 549 asion, a forfeiture 

Under the Hindu Law as administered m the Bengal f^rhrmi . j , 
once ,nhcr„e,l il,e estnle of her hosbrnd is not I, able K 
reason of unchastity Quaere, As to the effect of Act XXI of i8i;o ifih^f*^^^ 
pad been degraded or deprived of her caste m consequence of ^her unebashty 
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Iq? 2 ^ T^«-, ^ As rcg-irds the scope— 33 M 17* also 31 B 

100,15 c \V N 545. 29 A 487, 60 P R '931 

J - as 647 , 52 P W R 1907 , I B 559 32C 871 

^ convert anj not to his descendants 40 M «ii8=* 

I t ^ *90 This Act secures after apostacy the same 

rif^is to indiv^uals m property as they enjoyed before apostacy 3* 

476 SS *nd Cas 430 78 !nd Cas 749 98 Ind Cas 867 iso fnd Cas 133 
ine effect of the Act is not to enlarge the convert s interest in any property or to 
f,et rid of any condition of restriction to which it was originally subject 64 Ind 
Cts C76 , 64 Ind Cas 514 98 Ind Cas 867 , 107 Ind Cas 890 , 130 Ind Cas 17 

THE CHARITABLE AND RELIGIOUS TRUSTS 
ACT, 1920 

ACT NO XIV OF t920‘ 

Rrccived rnc assent op the Governor General on the 20T11 MarcH) i 92 o 

/111 act to provide more eJTectnat control oier the admtnii 
tration of Charitable and Religions Trusts 

WiiKRCAS it is expedient to provide ficilmes for the obtaining of informa 
tion regarding trusts created for public purposes of a charitable or religious 
nature, and to enable the trustees of such trusts to obmn the directions of a 
Court on certain matters and to make special provision for the payment of 
the expenditure incurred m certain suits against the trustees of such trusts , It 
IS hereoy enacted as follows — 

Trust Created for public purposes— “A trust ’ said Lord Romily in Evan 

V Corporation 0/ Avon 29 Beiv 149 maybe of iwo characters it may of a 

general chancier or of a private and individual character A person might leave a 
sum of money to a corporation “ v j « r a t> -j 

them the principal at twenty one 

the children could enforce agains 
property 10 its own benefit On the 

corporation in trust lor the benefit of the inhabitants cf a particular place or for 
lighting the town That would be a publ c trust for the benefit of all the inhabitants 
Provisions for sadabrat — coitribution towards marriages and education of Brahmin 

children — Trust comes within the Act AIR lO'g lat 723=si34 Ind Cas 6-»9 
Trust coverel by the Act is not 10 be so wide m its purpose as a wakf under tlie 
Musalman tVilf Act of 1923 A I R i9’90udh 225=4 Lu k 429=»i7lnd Cas 
739 But see 134 Ind Cas 4‘7 = A I R I93» Bat 354 This Act has no applicauon 
where the grant is not for temple but is personal A 1 R 1928 Oudli 241 = 108 Ind 
Cas 98 see also A I R 193a Oudh 53 = 119 Ind Cas 56^ i 

f (1) This Act may be called the Charitable 
and Religious Trusts Act, i 920 
(a) It extends to the whole of British India 

Proatded that the Governor General in Council may by notification in the 
Gazette of India, direct that this Act or any spucilied part thereof, shall not 
extend to any specified province or area or any specified trust or class of trust 
Notes ^This Act applies even when a party ceases to be a trustee Syed Rexa 

V Katt Nurdm 78 Ind Cas 174 A trust when not acted upon cannot be regarded 

as a valid trust Jhtd 

2 In this Act, unless there is anything repugnant in the subject or con 
, text, ‘ the Court’ means the Court of the Distn^r 

Interpretation empowered in that be 

half by the local Government * and includes the High Court m the exercise of 
Its ordiruTjr original civil jurisdiction 


Short title and extent 


The words wiihin quotations have been inserted by Act 41 of 1923 



THE CHARITABLE AND RELIGIOUS IRUSIS ACl 


65 


S 5 


Notes— The Couns meniion-d m this sect on h3\e junsdiciion 10 iry a case 
onder this Act A District Judge s Court is a court subordimte to the High Court 
12! Ind Cas 267-51 A 937=A I R 1959 All 581 

3 Saieashereinafterprovidedmlhis Act, any person having an interest 
Tower to apply to the m any express or constructs e trust created or exis 
Court m rcsMCi of trust ting for a public purpose of a charitable or religious 
ofa charitable or religious nature may apply by petition to the Court within the 
nature local hmilsof whose jurisdiction any substantial part 

of the subject matter of the trust is situate to obtain an order embodying 
all or any of the following directions namely — 

(t) directing ihe trustee to furnish the pelHion-r through the Court 
with particulars as to the nature and objects of the trust, and of 
the value condition, management and application of the subject 
matter of the trust and of ‘lie income lielotiging thereto, or as 
to any of these matters and 

(2) directing that the accounts of the trust shall he examined and 
audited 

rrovided that no person shall apply for any such direction in respect 
of accounts relating to a period more than three years prior to the date of 
the petition 


Notes — This section auihortses any person having an interest m a trust of a 
ehamahle or religious nature to apply to Court for a direction on ihe trustee for 
certain information relating to the trust and for an examination and auditing of the 
accounts of the trust Dut a person who claims ad\ erscl> 10 the trust and who is not 
1 able under tl e section is not a proper party to proceedings under this Act Sj'tti 
/’mas a lit a // 1 r 7& 1 d Cas I74*» \ I It i9’S)Cal In order to deter 

mine he i er a it st s a irusi for pul I purposes s ihstan c and primary inlentioa 
1 of the creator must be a<.e A I R 19 9 Oudl 2, 4 LucL 49 117 I d Cas 
' ?39 Benefit of specified person such as kindred dependents and others is not a 
public purpose A I R 19-19 Oudh iz% 117 Ind Cas 739 Interest in trust 
depends upon nature of trust Secretary of Public Insiiiution entitled 10 stay in 
Dharmtata created by trust is one interested m such trust A I R 1928 All 758 
-50 A 88 o-'‘6 a L J 1379 

4 (1) The petition shall show m what way ihe petitioner claims to be 

1 interested in the trust and shall specify, as far as 

of petition ' particulars and the audit which he 

^ seeks to obtain 

(2) 1 he petition shall be in writing and shall be signed and verified in the 
manner prescribed by the Code of Civil Procedure, i908, for signing and 
verifying plaints 

. Signed — A petition may he signed by the party by his duly authorised agent 

/ Any defect rn s gnifure can 6e carcif my ttnie before judgment Bisdco 't SirneH 
22 A 55 Moktm V Dugtt 17 C 580 

Verification — ^Verification should state what matters are true to the knowledge 

anon and hel ef 


feciive Signature 
442 The ven 
Vide Order 6 


rule 1$ of 1’ Code 

5 If the Court on receipt ofa petition under section 3 after taking such 
Procedure on netiiion evidence and making such inquiry, if any as jt may 


' ' consider necessary, is of opinion that the trust to 
which the petition relates is a trust to which this Act applies and that the 
petitioner has an interest therein it shall fix a date lor the hearing of the 
petition and shall cause a copy thereof, together with notice of the date so fix 
to be served on the trustee and upon any other person to whom m its op 

notice of the petition should be given 

(2) On the date fixed for the hearing of the petition, or on any su 
C C H— Vol. / 
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date to which the hearing may be adjourned, the Court shall proceed to hear 
the petitioner and the trustee, if he appears, and any other person who has 
nppenred in consecjuence of the notice, or who it considers ought to be heard, 
and hnU mike such further inquiries if any, as it thinks fit The trustee mny 
and, if so required by the Court, shall at the time of the first hearing or within 
such time ns the Court may permit present a wrjtien siatement of his case If he 
does present a written statement, the statement shal' be signed and verified in 
the nnnnrr prescribed by the Code of Civil Procedure, r9otj, for signing and 
verifying pleadings 

(3) If person appears at the hearing of the petition and either denies 
llio existence of the trust or denies thit it is a trust to which this Act applies 
and undertikes t 

effect and for any 
proceedings and, 
suit is fin'illy decided. 

(4) If no such undertaking IS given, or if after the expiry of the three 
montlii no such suit has been instituted, the Court shall iiself decide the 
question. 

fs) On completion of the inquiry provided for in sub-section (2), the Court 
rIisII ciilicr dismiss the petition or pass theieon such other order as it 
thinks lit . 

I'rovldcd tint, where a suit Ins been instituted in accordance with the 
nrovislona of sub section (3). no order shall be passed by the Court which con 
lllcti with the innl decision therein 

(6) Save as provided in this section, the Court shall not try or determine 
any qiiciiion of title between the petitioner and any person claiming title 
lulvorsly to tliu trust 

Noton —In an application by a worshipper, under section 3 of ihe Charinl le n 1 


accMon 5— MlCKtd inisiee laihnc lO insntuie Smi— District Judge pi 
against hini-UcKuhr suit for declarations of his nghi to property is an 
Il8 1nd Cas S13-A 1 U 192P All 506=1939 A L J 653 


0 If a trustee without reasonable excuse fails to comply nith an oniir made 
_ , f under sub-veciion ts) of section 5 suih trustti- shnii 

seciiois which be may incur under any hw for t|,e 

being m force, be deemed to hue »on muted 
breach of trust affording ground for a suit under the proi isions of se tion Qa ] 
the Lode of Civil I'rooedure, r9o^ ; and any such suit nia) , so far as u is I 1 
on such failure, be instituted without the previous consent uf ti,. \ 1 
General. ^ 


Notes — Failu • 
section 5 clause ( 
may be instiiuted 


h I jn-ibo I 



** ■'1. hive iiiicrest 

‘'J'«lUcU'|;r"m 
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anj rcficf under s 92 (i) Ctvil Procedure Code AIR 1930 All 582 = 118 tnd Cas 
3S5 In such a sun accoiinis for whole period of trusteeship can be ordered Ibid 

7 (1) Sa\c as hereinafter provided in this Act my trustee of an express 

Powers of trustees to apply 
for d rections 

local limits of whose jurisdiction any substantial part of the subject matter of 
of the trust is situate lor the opinion advice or direction of the Court 
on anj question affectmc the management or administration of the trust 
pTopert}, and the Court shall gi\c its opinion, advice or direction, as the case 
maj be thereon 

Proaided that the Court shall not be bound to gne such opinion, advice or 
direction on anj question vrhich it considers to be a question not proper for 
summarj disposal 

(2) Ihe Court on a petition under subsection (1) may either give its 
opinion advice or direction thereon foithvvuh or hx a date for the hearing of 
the petition, and may direct a copj thercol, together with notice of the date so 
fixed, to be served on such of the persons interested in the trust, or to be publi 
shed for informaiion in such manner, as it thinks fit 

(3) On an) date lived under sub-section (2) or on an> subsequent date to 
which the hearing ma> be adjourned ihe Court before giving any opinion, 
advice or dtrecion shall afford \ reasonable opponunit) of being heard to all 
persons appearing in connection with ihe petition 

(4) A trustee slating in good fa tb the facts of any matter relating to the 
trust in a p“iition under sub-section (•) and acting upon the opinion, advice or 
direction of the Court given thereon shall be deemed, as far as bis own 
respo isibihty is concecned to h xve discharged his duty as such trustee in the 
matter in respect of which the petition was made 

Clause (i) — A trustee cannot be expected to incur the least risk and threfore 
ifthe equities be uot peefeedy clear he should decline to act wiihout the sanction of 

“ * him in an applies* 

* • Wylly s Trust 38 

•• V Pl/ison 3 Russ 

d. M 70 , Taylor 

' Campbell v Home 

li lagrave 35 Beav 

district Judge can 
R X 9'‘9 All 581 

Clause ( 4 ) — It would be impossible to 1 old a trustee answerable (or an act not 


1 Trust, 12th Ed p 419 

8 The costs, charges and expenses of and incidental to any petition and 
^ r . - j proceedings m connection therewith, under 

Costs of petition under foregoing provisions of this Act shall be in 
the discretion of the Court which may direct 


this Act 


the whole or any part of any such costs charges and expenses to be met from 
the property or income of the trust in respect of whi h he petition is made or 
to be bor e and p id in such manners and by such persons as it thinks ht 

Provided that no such order shall be mxde ag iinsc anv person (other than 
the petitioner who has not received notice of the petition and had a reasonable 
opportunity of being heard thereon 

Notes — Where tl ere is reasonable ground lor the application the trustees would 
be paid their costs Vide notes untftrs 7 

9 No petition under the foregoing provi 
Savings sions of this Act in rel ttion to any trust shall be 

entertained in any of the following circun stances namely — 


6 . 1 ; 


'THE CHARITABLE AND RELIGIOUS TRUSTS ACT 


iS. 11 


(a1 if a suit instituted in accordance with the provisions of section 92 of 
the Code of Civil Procedure, i9o8, is pending m respect of the 
trust in question , 

(^) if the trust property is vested in the Treasurer of Charitable Endow 
ments, the Administrator General, the Official Trustee, or any 
Society registered under the Societies Registration Act, i860 ; or 
(r) if a scheme (or the administration of the trust property has been 
settled or approved by any Court of competent jurisdiction, or by 
any other authority acting under the provisions of any enactment, 
l^otes —This section lays down that no petition IS cniertainable by the Court in 
the circumstances mentioned below When a smi has already been instituted under 
Sectioo 92 of the Civil Procedure Code, the direction of that Court is binding 


10 (i) In any suit instituted under section 14 of the Religious Endow 

Power of Court as to costs in ments Act, 1863 or under section 92 of the Code 
centain suits against trustees of Civjl Procedure, i9o8, the Court trying such 
of charitable and religious application of the plaintiff and 

after hearing the defendant and making such 
inquiry as tt thinks fit, it is satisfied that such an order is necessary in the public 
interest, direct the defendant eitther to furnish security for any expenditure 
incurred, or likely to be incurred, by the plaintiff m instituting and maintaining 
such suit, or to deposit from any money in his hands as trustee of the trust to 
which the suit relates such sum as such Court considers sufficient to meet such 
expenditure in whole or m part 

(a) When any money has been deposited in accordance with an order made 
under sub section (i), the Court may make over to the plaintilT the whole or any 
part of such sum for the conduct of the suit Before making over any sum to the 
plaintiff, the Court shall take security from the plaintiff for the refund of the 
same in the event of such refund being subsequently orderd by the Court 

Notes— This 8“ction supplements section 14 ofibe Religious Endowments Act, 
1863 and section 93 of the Code of Civil Procedure, 1908 No provision is made in 
those Acts as regards previous deposit of costs by the trustees Under tins section 
the Court can ask the defendant either to furnish security or to deposit costs of the 
plaintiff, in a fit case and, (or public interest This section is enacted it order to 
encourage suits under section t ( of the Religious Endowmenis Act (XX of 1863) and 
section 93 of the Civil Procedure Code The option of furn shing security 
of making a deposit rests with the defendant The Court can older that he may 
do one of these two things but it cmnot specify which he is to do Under this 
section a defendant can be directed to furnuh security or to pay a sum of money out 
of the money m his hands as trustee He cannot be required to pay any money out of 
his own pocket The security is foi expenditure already incurred or likely to be 
incurred 69 Ind Cas 658 

Provisions of the Code of H. (1) The provisicns of the Code of Civil 
Civil procedure to applj Procedure, 1908, relating to — 

(rt^ the proof officts by .affidavH, 

(3) the enforcing of the attendance of any person and his examination 
on oath, 

(f) the enforcing of the production ot documents, and 
{d) the issuing of commissions, 

" ' j .* • . 1 • ovisions telating to the 

thereunder 

, , ,■ ' • ■ t fi ' , y the execution of decrees 

shall 30 far as they are appUcaOle, apply to the execution of orders under 


Scope— This seciioti empowers t Court to prove any fact bi affidavit to sum 

mon any witness and to administer an oath to him The Court is also emnowerPH 
to enforce jhe production of any documents and to issue commissions 10 anv 
wlini.s$« Tilt procedure of serving a summons under C P Cort^.e.^Ko j 
An.rd.r».te Ac, 
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Code But a» order under ilns Act is not i decree under 

tbeLnil 1 roccdure Co le 

12 No appeal shall he from any order passed or against any opinion, 
Barring of appeals adaice or direction giacn under this Act 

"TT'*® pnne.plc is tint an appeal never lies unless expressly 

.c 3 n «. U 35 The creation of a right oV 

JcAisHtne amliont) Neither an inferior nor a 
of m combined can create such a rikhi, it b'ltig essentially one 

oj It e I nitation and of the extension of the junsdictior //// Gen v StHem H L 
tribunal tales upon itself to cvcrtisc a junsdici on which 

fnr an fn^: ^ ^'’'s «oi crcatc any ticcess 

'J'f lurnA. K a.y An order of the 

d reeling a defendart to deposit a certain sum under section to is 
Sr-?'- ( I iVirz/y in 6y Iml Cas 658,121 Ind 

C^as .0'= \ I R iijjy ,\n ^ 


THE CHARITABLE ENDOWMENTS ACT, 1890. 

ACT NO VI OF 1890 

Rvceined the G G s assent on ; ru March, tS^o 

An Act t0 froTii^ Jjr th> VtUxnz nni Admimttmlton cj Vrcferty 
hAl in tniflf'r ChnntMt Pur/ises 

\\nER AX tt IS cxjicnhcnt to pruM Ic for the scsiing and admiiustration of 
property held in trust for liariubli p irpjsLS It IS hereby enacted ns folloivs — 
Tile, extent, and com I (*^ Tits Act may be called the Charitable 
mencement Endowments Act, 1890 

(*) It extends to the whole of British India, inclusive of* British 
Bamcbisian , and 

(3) It shall come into force on the first day of October, 189a 

lixieitf Plus \ci his been dcwlarcJ in force i a Saiuhal Parganas by Regula 
tion HI of iS'ao 

2 In this Act ‘ Charitable purpose includes relief of the poor, education, 

Ijef, j, medical relief and the advancement of any 

other object of general public utility but does not 
include a purpose which relates exclusively to religious teaching or worship 
' his been defined lobe a gift for a general publ c use /ones v 

0/ Goodnun\ 0/ S i/Wi 7 App Cas 633 reg\ Comm . 

Util 22 Q R D 296, Commissioners V Pemsel (1891) AC 531 , Comuits 

Q 152 It includes relief of the aged impotent and poor 
5 Beav 177 ReGosUng 48 W R ,00 \ gift to free 

learning and scholars of Universuies is included in the term Ait Gen 
C C 587 Alt Gen v Earl of Longdile i Sim 103 see also 
i 24 inQ cas 029 =>A 1 R 1929 pat 723 An educat onal institution is not prevented 
irom being a charuy by the fact ihat it imparls instruction in a certain religious 
of ■Si'uot//, (1899) A C 91 Brisdhisv v Taskar 2 My 

3 (i) The “Local Government t may appoint an officer of the Govern 

Ar.r,r,.«. , ment bv the name of his office to be Ireasurer 

porauon of TKasurer^'^^S Charitable Endowments for the territories 
Charitable Endowments ° subject to ‘ such Local Government f 

* Ins 1 subs (2) the words Vbter Burma an^ repealed by Act XIII of 189S 
1 ave been om tied here 

+ The words will in quotations liave been^ubsutmed by Act 38 of 1920 
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(2) Such '1 reasurer shall, for the purposes of taking holding and transferr- 
ing moveable or immoveable property under the authority of this Act. be a 
corporation sole by the name of the Treasurer of Charitable Endowments for the 
territories subject to the Local Government, and, as such Treasurer, shall 
have perpctunl succession and a corporate seal and may sue and be sued m his 
corporate name 

Notes — In England by the Chantible Trust Act 1855 {iS Si igVict c 124) 
section 15, the name of the Treasurer of Public Chanties is abolished, and tfie 
Secretary of the Board for the time being is styled the Official Trustee of the clnrity 
lands He is empowered to take and hold all such interest in land as in pursuance 
of an order of the board IS con\ eyed to or vested in him by any deed or assurance 
or otherwise By the 18th section of the Charitable Trusts Act, 1855 and section 4 
of the Charitable Trusts Act 1887 (50 & 51 Vict c 49) the Offic al Trustees of Chari 
table Funds are to have perpetual succession, and are ‘o consist o such officers of 
the Board as the Board with the approval of the Treasury from time to time appoint 
Lciuin on Trust zzik Cd /, 120^ 

4 (t) Where any property js held or is to be applied in trust for a 

charitable purpose, the Local Government, if it thinks fit,* may, on application 
_ . made as hereinafter mentioned, and subject to the 

tn Treasurer prop r y other provisions of this section, order, by notifica- 

tion in the official Gazette, that the property be 
vested tn the Treasurer of Charitable Endowments on such terms as to the 
. t — .u« — JJ5 jjg agreed on between 

' ons making the application, and 


(2 I * When any property has vested under this section in a Treasurer of 
Charitable Endowments, he is entitled to all documents of title relating thereto 

(3) A Local Government shall not nnke an order under subsection (1) 
for the vesting m a I reasurer of Charitable Endowments of any securities for 
money, except the following, namely 

(<i) promissory notes, debentures, stock and other securities of the Govern 
ment of India, or of the United Kingdom of Great Briiam and 
Ireland , 

(W bonds, debentures, and annuities charged by the Imperial Parliament 
on the revenues of India ; 

(r) stock or debentures of. or shares in, Railway or other Companies, 
the interest whereon has been guaranteed by the Secretary of State 
for India in Council , 

(ff) debentures or other secuntes for money issued by or on behalf of any 
local authority in exercise of powers conferred by an Act of a 
Legislature established m British India ; 

(e) a security expressly authorised by any order which the “Local Govern 
-ment’” may make m this behalf 

(4) An order under this section vesting proi«rly in a Treasurer of Charitable 
Endowments shall not require, or be deemed to require, him to administer the 

property, or tmpose, or be deemed to impose, upon him the duty of a trustee 


the Trca caiion, tnc uot-al Uovernment, il n thinks fit, 
may settle a scheme for the administration of any 
projierty which has been or it is to be vested 


the 1 reasurer of Charitable Endowments, and may m sujh scheme appoint. 
* Tlie words within quotations hare been substituted by Act 3S of 1929 
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by name or office, a person or persons not being or including such Treasurer, to 
administer the property. 

(a) On application made as hereinafter mentioned, and with the con 
currence of the | erson or persons making the application the Local Government 
maj, if It thinks fit. niodif) any scheme settled under this section, or substitute 
another scheme in its stead 

(3) .\ scheme settled, modified, or substituted under this section shall 
subj-»ct to the other provisions of this section come into operation on a day to 
be appointed bj the Laical Government in this behalf, and shall remain in force 
so long as the proper!) to which it relates continues to be vested in the treasurer 
of Charitable Endowments, or uniil it has been modified, or another such 
scheme has been sjb>tiluted in Us stead 

(4) Such a scheme, when it comes into operation, sliall supersede any decree 
or direction relating to the subject matter thereof, m so far as such decree or 
direction is in an) wa) repugnant thereto, and its validit) shall not be questioned 
in any Court, nor shall an) Court give, in contravention of the provisions of the 
scheme, or m an) wa) conirar) or m addition thereto, a decree or direction 
regarding the administration of the proper!) to which the scheme relates 

In the seulement of such a scheme effect shall be given to the wishes of 
the author of the trust, so far as the) can be ascertained, and, in the opinion of 
the Local Government, efTcct cm reasonably be given to them 

(6) Where a scheme has been settled under tins section for the admmistra 
tion of property not already vested in the Treasurer of Charitable Endowments, 
It shall not come into operation until the property has become so vested 

Notes — A scheme IS (0 be seiilc 1 for the a Iminisiratiori of ihe properly vesicd 
in ire Treasurer Such a scicme ■» lo he sit lei bv ilte locvl Government in 
consultaiion with ihe person mikint, the application Such a scheme may be modi 
fied or subsii uted b) anoilicr scheme on ihe .application of the original applicant 
in England the Hoard have power, when the ordinary jurisdiction is insufficient for 
the purpose to approve pruvisionall) of new schemes of chanties, varying from the 
original endowment, hji which are 10 be «iibmitted annually 10 Parliament for its 
ranficaiion— o« Tn/r/ I ih L 1 ijoo 

hlode of applying for ves ini, 6. (i) I lie application referred to in the 

orders and schemes two foregoin4 section must be made, — 

(a) if the property IS already held in trust for a charitable purpose, then 
by the p rs'vn acting in the administration of the trust, or, where 
there are more persons than one so acting, then by those persons or 
a majority of them , and 

(^) if the property is to be applied in trust for such a purpose, then by the 
person or persons proposing so to apply it 
(2) For the purposes of this section the executor or administrator of a 
deceased trustee of property held in Irust for a charitable purpose shall be 
deemed to be a person acting in the administration of the trust 

Notes — An application under ss 4 and S may be made by a tn siee or a majoruy 
of trustees where there are more irustees than one and where property is vested in 
trustees The executors or administratO'S of a deceased trustee may also make an 
appl cation under ss 4 and 5 

ExercisebyGovernor General (O 1 he Governor General in Council 

in Council of powers of Lo al may exercise all or any of the powers conferred 
Governinein on the Local Government by sections 4 and 5 

I (j) When the Governor General in Council has signified to the Local 
Government hts intention of exercising any of those powers with respect to any 
propeity, that Government sliall not without his previous sanction, exercise them 
with respect thereto 

Notes — The Governor General caa exercise the power of the Local Government 
in important cases 



52 


V THU CHARITABLE ENDOWiitNTS ACT 


[S. 12 


8. (i) Subject to the provisions of thisa^ct, a Treasurer of Chan- 
of Treasurer Endowments • shall not, as such Trea- 

Baretrusteesiipo T u a^inistration of any trust 

whereof any of the property is for the Utftft bemgvested in him under this Act 

(2) Such Treasurer shall keep a sepai^tfe-account of each property for the 
time being so vested, m so far as the property consists of securities for money, 
and shall apply the property or the income thereof in accordance with the 
provision made in that behalf in the vesting order under section 4 or in the 
scheme if any, under section 5 or in both those documents 

(3) In the case of any property so vested other than securities for money, 
such • reasurer shall, subject to any special order which he may receive from the 
authority by whose order the property became vested in him, permit the persons 
acting in the administration of tne trust to have the possession, management, 
and control of the property, and the application of the income thereof, as if the 
property had been vested in them. 

Notes — ^Tlie Treasurer of Chaniable Endowments is bound 10 carry out the 
provisions of the scheme prepared under section 5 He is fo keep an account of the 
trust properij 

9 A Treasurer of Charitable Endowments shall cause to be published 

. , , , . , , , annually in thj local official Garette, at such 

Annual publication of list of ^ Local Government may direct, a list 

^prooeriies vested in Treasurer properties for ihe time being vested m him 

under this Act and an abstract of all .accounts kept by him under sub section (2) 
of the last foregoing section 

Notes —This list is published for the information of the public 

10 (r) A treasurer of Charitable Endowments shall always be a sole trustee, 

, , , , and shall not, as such Treasurer, take or hold 

Limitation of functions and property oiherwise than under the provisions 


the 
in a 
clau‘ 

( ■ 

of th I *• 

of ^ / t' “f V ■ 

tration thereof, and be held b> him or them on the same trusts as those on 
which It was held by such I reasurer. 

11. ]f ihe office held by an officer of the Government who has been 

T«a?ur« "In “.’Ti"’'"'! » ^'^hedT'm Hs naml is Kged! 

cofiiingencicJ Government' may .appoint ihe 

, ... same or another officer of the Government, by 

the name of his office to be such I reasurer, and thereupon the holder of the 
laltcr office shall be deemed, for the purposes of ilus Act, to be the successor 
in office of the holder of the former office 

12. If, by reason of an alteration of the limits of the territories subject 
Transfer of piopcny from ‘f ® Local Government, or for any other reason, 

one 1 reasurer to anolher appears to the Governor General in Council 

,, o . . u ^ Foperty vested in a Treasurer of 

Charitable Endowments sho ul d be ve sted m another such Treasurer, he may 

• Tlic words vMihin quoiaiions have been substituted by Act 38 of 19:0 
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direct that the properly shall be so vested, and thereupon il shall vest in that 
other Treasurer and his successors as fully and efiectunlly for the purposes of 
this Act as if It had been or^mally aested in him under this Act 

13 * (i) The Goi etnor General in Council may prescribe forms for any 
f,. , / iiroctetliocs' under this Act and may make rules 

make rules forms an consistent with this Act for prescribing the Local 

Government which is to exercise the powers 
conferred by this Act in the case of property which is or is situated, m tern 
lories subject to two or more local Governments 

(a) The local Government may male rules consistent with this Act 
for— 

{«) prescribing the fees to be paid to the Government in respect of any 
property vested under this Act in a Treasurer of Lhantable 
Endown ents , 

(A) regulating the cases and the mode in which schemes or any modi 
fication thereof are to be published before they are settled or made 
under section s i 

(r) prescribing the forms in which accounts are to be kept by Treasurers 
of Charitable Endowments and the mode in which such accounts 
are to be audited and 

(<0 generally, carrjing into effect the purposes of this Act 

14 No suit shall be instituted against the Government in respect of 

,.j ^ anything done or purporting to be done under 

and T?ra urer'° this Act or m telpeci of any alleged neglect 

or omission to perform any duty devolving on 
the Government under this Act or in respect of the exercise of or the failure 
to exercise any power conferred by this Act on the (jovernment nor shall 
any suit be instituted against a Treasurer of Charitable Endowments except 
for divesting him of property on the ground of its not being subject to a trust 
for a charitable purpose, or for making him chargeable with or accountable 
for the loss or ousapplicadon of any property vested in him or the income 
thereof where the loss or misapplication has been occasioned by or through 
his wilful neglect or default 

Notes — By this section the Government and the Treasurer of Charitable 
End nvments are exempt Irom all liabilities save and except where such liability 
IS incurred by his wilful neglect or default The property of a hospital was aesied 
m the Treasjrer of the Charitable Endowments Act The administration of the 
trust property vested in the hands of a committee In a suit against the ex off cio 
secretiry fer a claim against ihe commiuec held that the suit could not be filed 
against the Secretary alone as representing the committee Ajodhia v Tie City 
Magistrate of Lucknow 20 O C 333 This Act has nothu g to do with a case 
where the claim is made m defiance of ihe trust and on a title paramount to the 
settlors A I R 1926 Oudh 431=290 C 176=96 Ind Cas 47 

15 Nothing in this Act shall be construed to impair the operation of 

„ , . . section III of the Statute, 53 George HI chapter 

Saving with respect to Ad ^ enactment for the time 

vocate General and Omcial . ^ , r 

•Pyyjjgg being m force respecting the authoriiy of an 

Advocate General it a 1 residency to ict with 
respect to any charity, or of sections 8, 9 , 10 and 11 of Act No XVll of 1864 
(fl« Act to constitute an Office of Official Trustee) respecting the vesting of 
prope^'ty in trust for a charitable purpose in an Official 1 rustee 

Notes — 53 George III, Chapter 155 — ^Tl e East India Company Act, 1853 
Act 17 of 1804 —See now Act II of 1913 

16 General controlling luthonty of Governor General in Council 
[Refealtd by Act 38 oj ip2o\ 

* The new section 13 has been substituted for the old one by Act 38 of 192 
C C H Vol 1 — 
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THE CHILD MARRIAGE RESTRAINT ACT, 1929 

ACT NO XIX OF 1929 

(Received the assent of the Governor-General on the ist October, 1929) 
Aft Act to restrain the soletnmsition of child Marriages 

W HEREAS it IS expedient to restrain the solemnisation of child marriages ; It 
IS hereby enacted as follows — 

Short title extent and com 1 (i) This Act may be called the Child 

mencement Marriage Restraint Act. i9<9* 

(2) It extends to the whole of British India, including British Baluchistan 
and the Santhal Parganas 

(3) It shall come into force on the first day of April, 1930 

Notes — The object of the BjU is two fold The irntn object by declaring invalid 
the marriages of girls below 14 years of age, is to put a stop to such girls becoming 
widows The second object by laying down the minimum marriageable ages of 
boys and girls is to prevent so far as may be iheir physical and moral deterioration 
by removing a principal obstacle to their physical and mental development — 
Statement of Objects and Reasons The Act applies to all classes and communities m 
British India Report of the Select Committee 

2 In this Act unUss there is anything 
repugnant m the subject or context,— 

(0) “child’ means a person who if a male, is under eighteen years of 
age, and if a female, is under fourteen years of age , 

{b) “child marriage ” means a marriage to which either of the contracting 
parties is a child 

(#) “contracting party ’ to a marriage means either of the parties whose 
marriage is thereby solemnised , and 
(tO "minor ’ means a person of either sex who is under eighteen years of 
age 

Notes— We conside ’ _ _ . j 

a female is a child for 
another suggestion that 
were emphatically of op 
Bill — Report o/the Select Committee 

„ , , j , 3 Whoever, being a male above eiehteen 

bSo» nv miy ylarf twentyone contract, n 

agcmiirryins, child child marriage shall be punishable with line 

* which may extend to one thousand rupees 

Notes — Tlie object of the B II 1 $ introduced in the legislature nas to impose 
restraint upon the solemnisation of child marriages and the method adopted was 

under 
• It IS 

•>’ aldily oi a nurrnge which has been 

Pfcseni insuperable and we 
vhich has been widely made that the 
' . ‘ ■ *2 marriages not by declanntr 

such marriage* to be tnvilid but by imposing punishments upon those who oarncinatl 

\n\\\am—~hepoti of the Select Committee ^ 

4 Whocicr. being a male aboie twenty one years of age contracts a 

Punishment for male nduli f!!.'!?. S' ''' leUh simple 

aboaetwcnij one years of a,e imprisonment which may extend to one month 

marrying a child ^IpTe's, ^“*7^101"’'' 

Notes— Vide notes under sections 


«930 


Substituted by Act \ III of 
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5 . ^Vhoeve^ performs, conducts or directs any child marriage, shall be 
fn, e 1 punishablc wUh simple imprisonment which may 

child ma^mU ^ extend to one month, or ^Mth fine which may ex 

* tend to one thousand rupees, or with both, unless 

he proves that he had reason to believe that the marriage was not a child 
marriage 


Notea — Tins section excludes betrothal ceremon) which is a necessary pre- 
liminar) to a marriage but which does not constitute a marriage without further 
ceremonj This section onlj penalises the persons who actually officiate in that 
part of the ce«mon> which finally renders the marriage I e indissoluble This 
section also exempts an\ person who has ofiitjated at a child marriage but who 
can pro\e to the Court inai he had taVen reasonable precautions to satisfy himself 
that the contracting panics were over the minimunt age Report of the Selicl 
Commitlee Wliere a man is punished for marrying a minor girl against these 
injunctne order under order so, rule 2(3! he should be given an opportunity of 
establishing the plea dial no notice of the order was served upon him AIR 
1932 Cal 7i9=»t37 Ind Cas 425 This section excludes those who are punishable 
Under 53 or s 4 or section 6 jS N L R 302=i\ 1 R 1932 Nag 174 Sentence 
on priest or celebrant should be deterrent AIR 1933 Pat 471 


6 (1) ^Yherfi a minor contracts a child marriage, any person having 

,, , , charge of th<* minor, whether as parent or guar 

m ""yj »"y olher capicty, teful or unlaw 

marriage promote the marriage 

or permits it to be solemnised or negligently 
fails to preaent it from being solemnised shall be punishable with simple 
imprisonment which may extend to one month or with fine which may extend 
to one thousand rupees or wuhboth 

Provided that no woman shall be punishable with imprisonment 
(s) For the purposes of this section, tt shall be presumed, unless and until 
the contrary 1$ proved, that, where a minor has contracted a child marriage, 
the person having charge of such minor has negligently failed to prevent the 
marriage from being solemnised 

Notes We have provided that the punishment of impiisonment shall not be 
inflicted m the case of a female parent or guardian , and we rejected a proposal 
for the omission of the presumption contained in the second part of this clause, 
as we consider the presumption reasonable m itself and necessary to enable the 
provisions of the clause to have their proper effect ' •— 5 'rn*Wf«rr 0/ Objects and 
Reasons Cases wliere both parties are minors fall under this section 28 N L R 
302 = A I R 1932 Nag 174 One who settles the match and gives away his daughter 
IS guilty under this section Ibtd The case is not ultra vires in case of the Hindus 
A I R 1933 Pat 471 

I 7 Notwithstanding anything contained m section 25 of the General 
, * , Clauses Act, i 897 ,* or section 64 of the Indian 

Penal Code.t a Court sentenc ng an offender 
ded for offences under section i . .it.u 
2 under section 3 shall not be competent to direct 

that, in default of payment of the fine imposed, 
he shall undergo any term of imprisonment 

Notes We have, therefore provided separately m clause 3 for a fine of Rs 
1,000 for offenders above the age of fifteen years and under twenty one , and m 
clause 7 we have made provision that imprisonment shall not be imposed On these 
offenders under any circumstances Clause 4 relates to offenders above the age of 
twenty one years Report of the Select Committee 

8 Notwithstanding anything contained in section i 9 o of the Code of 
T. , ... Criminal Procedure, ih 98 no Court other than 

Im.sdic.,„„„„d«.h,sAc. Preiidency Mag.sl.ate or a D.smct 

Magistrate shall take cognizance of, or try, any offence under this Act 


* X of 1897 


+ NLV of i860 
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Notes 'We have added to them certain provisions of procedure which are 
designed to avoid risk of fnvolus prosecations and harassment We ronsidw 
provisions to be very important safe guards m a measure of social ta 


• 'nust go cautiously In peisuAiit*. 
r Courts of Presidency Magistrates 


ises concerning child marriages ” 


9 No Court shall take cognisance of any offence under this Act save upon 
complaint made within one year of the soletnm* 
Mode of taking cognuance gationofthe marriage m respect of which the 
of offences offence is allied to have been committed. 


Notes In order to avoid the risk of fruolous 


provision has been made that cognizam-e Select 

within one year of the solemnisation of the marriage He/’O J 
CommiUee . 

10 The Court taking cognizance of an offence under this Act 

It dismisses the complaint under section 203 
Preliminary inquiries into e of Criminal Trocedure, leyo. 

offences under this Act „ake an inquiry under section 202 

of that Code, or direct a Magistrate of the first class sub ordinate to U to 
make such inquiry. 

Notes— ‘ In clause 10 we have Hid down ihat the Court, 
complaint shall in all cases make a prcl mioary inqu"’y unde c —3^, 
Codec/ Criminal Procedure 189S" Rep^aftot the Select Committee A magistrate 
must hold preliminary inquiry 31 P L R 495 

11, (.) A.an,.,m.af=., .h. andjer.o -mjg 


Power to take security from gc^ujed, ihe Court shall, except for reasons to be 


complainant recorded m wriimg. requite the complainant to 

bond with ot without suretiM for a sum not esceedinji one hundred 

<• — ' which the complaimni 

of Criminal Procedure, 


uch reasonable time as 


rupees a« 
may he d 
1898 • , 
the Court 
fa) 

under the Code of Criminal Procedure, i898i 

Code shall apply accordingly. 1 

Notes — In order 10 avoid the risk of frivolous prosecutions and htrassment in ^ 
this section, the Select CommiUee hive idded 1 provision rcqumng.the complu 
nanttoRivc security for the payment of any corapensinoi that may be awarded 
against him under section 350 of ihc Cnmnil Procedure Code -•Report of the Select 
^ ,,.1. 1 ~ 1„ Jjggj execute 


emed to be a band taken 
and Chapter XLII of that 


\V N 625 «i 43 lnd Cas 279 


need not execute 
ion are mandatory 
bond is material 
33 Cal 433=37 C 


Vof 189S 


THE INDIAN CHRISTIAN MARRIAGE ACT 

ACT NO XV OF 1872^- 

Receued the G G 's Assent on the i8th July, 1872 

An Act ta consohdite and amtnd ihe taw felattnc ^0 Solemmtatton 
tn Jndta 0/ the vtarrtages of Christians 

Whereas It IS expedient to consolidate and amend the law rehting to 
the solemnization m India of the munages of 
Preamble persons professing the Christian religion , It is 

herebj enacted as follows — 

Preliminahs 


cu--, t This Act may be called 'The Indian 

Chrisiian Marriage Act. 187* " 

It extends to the whole of Rrittsh India, and. so far only as regards Christian 
P subjects of Her Majesty to the territories of 

Natue Princes and Sntes in Tlliance with Her 
Majesty 

2 The enactments specified in the fifth schedule hereto annexed are 
_ repealed but not so as to invalidate any 

Enacimems repealed marriage confirmed by, or solemnized under, 

any such enactment 

And all appointments made licenses granted consents given certificates 
issued and other things duly done under any such enactment shall be deemed 
to be respectively made granted given issued and done under this Act 

For clausexxtv of section nineteen of the Court tees Act, 1870, the 
following shall substituted — 

“xxiv Petitions under the Indian Christian Marriage Act, 1872, sections 
forty five and forty eight ” 


, , 3 In this Act, unless there is something 

Interpretation clause repugnant in the subject or context— 

‘ Church of England and “Anglican ’ mean and apply to the Church of 
England as by law established , 

“Church of Scotland" means the Church of Scotland as by law established , 
“Church of Rome’’ and ' Roman Catholic mean and apply to the Church 
which regards the Pope of Rome as its spiritual head , 

‘ Church ’ includes any chapel or other building generally used for public 
Christian worship , 

“Minor ’ means a person who has not completed the age of twenty one years, 
and who is not a widower or a widow , 

‘ Native State ’ means the territories of any Native Prince or Stale in 
alliance with Her Majesty , 

the expression ‘Chnstiatis” means persons professing the Christian 
religion , 


« / V >• " « lied Districts Act (XIV of 

1874) 


fe of Indii 1881 Pi I, 

Pt 1 , p 5 o> „ , 

by Re^ (III oI '872) a 
Hill District by Reg I of 
Act (Xlir of 1898), s 4 


P 504 
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nml llic expression “Native Chnslims ’ includes the Chnstnn descendants 
of Natives of Indn converted to Christian ty, as well as such converts , 

“Rcgisirnr General of 6mhs, Deaths and Marriages means a “Registrar 
General of Births, Deaths and MarrnRes » appointed under the Births, Deaths 
and Marriages Registration Act 

' ' person W1S bipnied ns an infant or that he is 

he 13 dress ng is a Christian is not sufficient to 
iig the Christian religion ' One who performs 
m image cannot be said to profess the Christian 
393-16 A L J 4i4=»i9Cr L J 615 


PART I. 


liiR Persons ey whom Marriages may be Sotemnizep 


4 Every nnrnage between persons, one or both of whom is “or are’’t a 
Chnstiin or Christians, shall be solemnized in 
Mirrngcs to be solemnized accordance with the provisions of the next follow 
according 10 Act jg^tion , and any such marnaoe solemnized 

otherwise than in accord ince with such provisions shall be void 


S Marriages may be solemnized in India — 

( t) by any person who hw received episcopal ordination, provided that 
.. . , the mamage be solemnized according to the 

1 ersons by whom martnges ceremonies, and customs of the 

miy be .ol.mn.:e<l ^ _ 

(3) by any Clergyman of the Church of bcotUnd, provided that such 
marriace be solemn zed according to the tales, rites, ceremonies, and customs 
of the Church of Scotland , 


(3^ by any Minister of Religion licensed under this Act to solemnize 
marriages , 

(4) by, or in the presence of, a Marriage Registrar appointed under 
this Act , 

(5) by any person licensed under Ibis Act to gram certificates of marriage 
between Native Christians 


6 J "1 he Local Government, so far as regards the territories under 1(3 
. , , administration, and the Governor General m 

Grant and rcvoMtmn^^ol I Counul, so far as regards any Native State, may, 
censes to s (, by notification m the local ofScial Gazette or m 

the Gazette of India as the case may be, grant licenses to Ministers of Religion 
to solemnize marriages within such territories and Stale, respectively, and 
ms), by a like notification, revoke such licenses 


7. I he Local Government may appoint one or more Christians either by 
M. isirars " holding any ofhee for the time 

^ being, to be the Marriage Registrar or Mamage 

Registrars for any district subject to its administrations 

re there are more Marriage Registrars than one in any district, the 
lage Registrar Local Government shall appoint one of them to 
be the Senior Mamage Registrar 


h 


was added by the Dirths Deaths 
id (a) 


and Mamages Registration 


luoted have been inserted by Act XU. of 1E91, Sch iL 
jied by Act II ofi&)t,8 I 

« «enr Gaxefte Nov at 1872, p 1203 , Bntnh Burma 
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^Iarrl^ge Reg sinrs 
Nat xe States 


hen there is only one |.Iarrnge Registrar in a district nnd such Registrar 
Mar.stnte xxhen ro N. IS absent from such district or ill or when his 
Marriage Registrar ofSce is temporarily sacant the Magistrate of the 

District shall act as and be Marriage Registrar 
thereof during such absence illness or temporary a acancy 

8 Ibe Gexernor Genera) in Council may by notification in the Gazette 
of India appoint any Chrutian either by name 
or as holdin^ any oHicc for the time being to be 
a Marriage Ragistrar m respect of any district or 

place wjthm the lemiories of any Natuc Irincc or Slate m alliance with Her 
Aiajes y* 

The Goxernor General in Council nay by like notifcation rcaokcany such 
appointment 

9 I he Local Goxernment or (so far as regards any Native State) the 

. . Goxernor General in Council may grant a licence 

to any Christian cither by nime or as holding 
Lwcen Chnslims the time bemK authorizing Mm to 

grant certificates of marriage between Nalne 

Christians 

Any such license may be revoked by the aulhonly by which it was granted, 
and every such grant or revocation shall be notified in the official Gazette 


PARI n 

Tims and Place at which Marriaci s May cb Sole inised 
iQ Every marriage under this act shall be solemnized betveen the hours 
Time for solcmniz ng morning and seven in the evening 

marr age 

Excepiioti Provided that nothing in this section shall 

apply to — 

(i) — a Cleri,yman of the Church of England solemnizing a marriage 
under a special license permitimg him to do so at any hour other 
than between six mtlic morning and seven in the evening under 
the hand and seal of the Anglican Bishop of the Diocese or his 
Commissary or 

(a)— a Clergyman of the Church of Rome solemnizing a ma nage between 
the hours o** seven in the evening and SIX in the morning when h 
has received a geneial or special license in that behalf from th 
Roman Catholic Bishop of the Diocese or vicariate in which suci 
marriage is so solemn zed or from such person as the same Pisho] 

(3)— a ig a marriagi 

of the Churcl 


11 No Clergyman of the Church of England shall solemn ze a marriage 
, in any place other than a church where worshii 

so emn z ng mar generally held according to the forms of the 
Church of England 1 
unless there is no such § within five miles distance by the shortest road 
from such place or 


Place foi 
nage 


* Set Caxef/e 0/ /rtti a June 14 1873 p ,50 Aug 9 1873 p 71"’ 

+ Ins 10 c (3) has been added by Act II of 1E91 s '• 

I In s 1 1 tl e vords quo ed 1 ave been inserted by Act II of 1891 s 3 
^ The word such has been inserted by Act II 011891 s 3 
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Fee for special license 


~ • 3 do SO under the 

;;Jomniissary 
may charge such 
additional fee as the said Bishop from time to 
time authorizes 


PART III 

Marriages solemnized bv Ministers op Religion licensed 
UNDER THIS Act 

12 Wheneyer a marriage IS intended to be solemnized by a Minister of 
. , j Religion licensed to solemnize marriages under 

Notice of intended marriage this Act- 

one of the persons intending marriage shall give notice in writing according 
to the form contained in the first schedule hereto annexed or to the like efTect, 
to the Minister of Religion whom he or she desires to solemnize the marriage, 
and shall state therein— 

(a) the name and surname and the profession or condition, of each of the 
persons intending marriage 
(/>) the dwelling place of each of them, 

W the time during which each has dwelt there, and 
(d) the church or private dwelling in which the marriage is to be 
solemnized * 

Provided that, if either of such person has dwelt m the place mentioned in 
the notice during more than one month, U may be stated therein that he or 
she has dwelt there one month and upwards 

18 If the persons intending marriage desire it to be solemnized in a 
_ , , , , particular church and if the Minister of Religion 

Publication of such notice ^uch notice has been delivered be 

entitled to officiate therein he shall cause the notice to be affixed in ^ome 
conspicuous part of such church 

Uut, if he is not entitled to officiate as 1 Minister in such church, he shall, 

.t .... at his option cither return the notice to the 
Return or innsfer of not ce person who delivered it to him or deliver it to 
some other minister entitled to officiate therein, who shdll thereupon cause the 
notice to be affixed as aforesaid 

14 If It be intended that the marriage shall be solemnized in a private 

, , , divelling the Minister of Religion, on receiving 

Nonce of iniended marnige the notice prescribed in section ir, shall forward 
in private ilwe g , Marriage Registrar of the District who 

■' shall affix the same to some conspicuous place in his own office 

15 When one of the persons intending marriage is a minor,* eiery 

Minister receiving such nonce shall unless within 
Sending copy of notice to twenty four hours after its receipt he returns the 
Diriv^it a^'nor^^'^ under the provisions of section 13 send by 

* ^ the post or otherwise a copy of such notice to 

the Mamate Registrar of the district, or, if there be more than one Registrar 
of such district to the Senior Marriage Registrar 

16 rhe Maniage Registrar or Senior Marrnge Registrar, as the case may 

Iroccdare of ’*■ O " '“'''">6 ""X shalUflix it 10 

‘ some conspicuous place in his own odice, and 

the latter shall further cause a cony nf the said 
notice to be sent to each of the other Marriage Re,;i trars m the same district, 
who shall likewise publish the same in the manner ato\e directed 


See Act IX. of 1875 
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17. Any Minister of Relision consem^g or intending to solemnize any 


... f - . such m*»ni 3 ge ns aforesijdi shall, on being re 

qmredso tffdo by or Otiliehalf of the person by 
g ion tmde whoqi thcfibtice was given, and upon one of the 

persons intending marrnge niahin^' the declaration hereinafter required, issue 
under hts hand a certificate of such notice having been given and of such de* 
claration having been made ; 

ProMSo Provided— 

(t) that no such certificate shall be issued until the expiration of four 
days after the date of the receipt of the notice by such minister ; 

(s) that no lawful impediment be shown to his satisfaction why such 
certificate should not issue , and 

( 3 ) that the issue of such certificate has not been forbidden, in manner 

hereinafter* mentioned, by any person authorized in that behalf. 

18 The certificate mentioned in section 17 shall not be issued until one 
„ , . , , of the persons intending marrnge has appeared 

c?nto°" IK'SO"’!') before the Minister nnd mlde 1 , solemn 

* declaration — 

(a) that he or she believes that there is not any impediment of kindred or 
affinity, or other lawful hindrance, to the said marriage, 
and. when either or both of the patties is or are a minor or minors, 

(4) that the consent or consents required by law t Ins or Iiave been 

obtained thereto, or that there is no person resident in India having 
authority to give such consent, as the case may be 
19. The father, if living of any minor or, if the fiiher be dead, the guardian 
Consenl ol fuli.r or sun, minor Hid 111 cose there 

dian, or mother * be no such guirdiin then the mother of 

such minor, may give consent to the minor s 

marriage, 

and such consent is hereby require 1 for the same marriage, unless no person 
authorized to give such consent be resident m India 

20 Every person whose consent to a marrnge is required under section i9 
. is hereby authorized to prohibit the issue of the 
it«e of«r?,fa',. cettificatebyany h.initler, nt nny timn before 

the issue of the same, by notice in writing to 
such Minister, subscribed by the person so authorized with his or her name and 
place of abode and position with respect to either of the persons intending 
marriage, by reason of which he or she is so authorized as aforesaid 
‘ 21. If any such notice be received by such Minister, he shall not issue 

his certificate, and shall not solemnize the said 
receipt 'ot mairnge, until he has examined inlo the matter 
of the sard prohibition and is satisfied that the 
person prohibiting the marriage has no lawful authority for such prohibition, 
or until the said notice is withdrawn by the person who gave it. 

22 When either of the persons intending marriage is a minor, and the 
Issue of ceriiScate m CIS. of «">■’“ '»"« smsfied thut the consent of the 

mjHoriiy I erson whose consent to such marriage is required 

by section i9, has been obtained, such Minister 
snail not issue such certificate until the exj iration of fourteen days after the 
receipt by him of the notice of marriage 

23 When any Native Christian about to be married lakes a notice of 

IssueofcemEcaiesio Native •» “ Minister of Religion, or applies 

Christians ^ certlheate from such Jlinisier under 

section 17, such Minister shall, before issuing 

See s 30 

C.C. H. Vol I— II 


Procedure 

notice. 


t See s 19 
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the certificate, ascertained whether such Native Christian is cognizant of the 
purport and effect of the said notice or certificate as the case may be, and 
if not shall translate or cause to be translated the notice or certificate to such 
Native Christian into some language which he understands 

24 Ihe ceiUlicate to be issued by such Minister shall be m the form 

contained in the second schedule hereto annexed, 
Form of certificate the i,jte effect 

25 After the issue of the certificate by the Minister marriage may be 

solemnized between the persons therein described 
Solemnization of marriage according to such form or ceremony as the 
Minister thinks fit to adopt 

Provided that the marriage be solemnized in the presence of at least two 
Witnesses besides the Minister 

26 Whenever ^ ' ’™ months after the 

n . c t r by such Minister as 

nS Sn.S'' »" 

monf , 


pari IV 

Registration of Marriacbs solemnized dy Ministers of RnticioN 

27 All marriages hereafter solemnized in India 

both of whom professes or profess the Christian 
Marriages when to be reg s -ei,g,on except marriages solemnized under 
Pan V, or Fan VI of this Act shMI be registered 


in manner hereiiuftet prescribed 

28 Every Clergyman of the. Church of England shall J' register 
^ of n\amages and shall register therein accord 


Reg stration cf marr ages j^g to the tabular form set forth in the third 


solemnzed by Clergymen of .Adule hereto annexed every marriage which 
Church of Enjlrn 1 hf “kmmres under th.r rlct 


29 Every Clergyman of ih- Church of England shall send four times 

. . ^ m every year returns m duplicate authenticated 

Quarterly reiurna lo \rch |„/ signature of the entries in ihe register 
cleaconry solemnized at any place where he 

has any spiritual charge to the Registrar of the Archdeaconry to which he 
is subject or within the limits of which such place is situate 
) Such quarterly returns shall contain all the entries of marriages contained 
' ^ , m the said register from the first day of January 

Contents of returns 

day of April to the thirtieth day of June from the first day of July to the ‘ 
thirtieth day of September, and from the fim day of October to the thirty first 
day of December, of each >ear respectivtly and shall be sent fay such Clergy 
man wiihin two weeks from the expiration of each of the quarters above 
specified 

I he said Registrar upon receiving the said returns shall send one copy 
thereof to the "Registrar General of Diiths Deaths and Marriages * 

30 Every marriage selemnized by a Clergyman of the Church of Rome 
Reg siraiion in I returns of shall be registered by ihe person and according to 

mnrrfiges sofemn ze I by the form directed in lint behalf by the Roman 
Clergymen ofCItifchorUomc Catholic Bishop of the Diocese or % icanatc in 
which such marrngv is solemnized, 


* The worJs qioief v ere substiutcl for tie words Sccre ary lo il c I ocal 
Covprnmcni bv \ct {> I ol i 8 ? 6 ) s 40 cl (A) \i to the cstabi sh rent of General 
reg ury ofi cc of R rths Deaths an I Marriages see i\ci tVl of 1886 ) Chap U 
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and such person shall forfford qnarterly lo ^^^6 “Registrar General of Births 
Deaths, and Marriages ‘returns of the entries of all rairrnges registered by 
him during the three months neat preceding 

Registration and returns of 31 Every CIerg> man of the Church Of Scotland 
marriages solemnized by shall keep a register of raartiges, 

Clergymen of Church of 
Scotland , 

and shall register therein, according Co the tabular form set forth m the 
third schedule hereto anneved, c\er> marriage which he solemnizes under 
this Act, 

• • "Registrar General of Births Deaths and 
' -liaplain of the Church of Scotland, returns, 

29. of all such m images 

32 Every marriace sofemnited b) any person who has received episcopal 
_ , ordination, but who is not a Clercymnn of the 

rSS'-j Church of England or of the Church of Rome, 

rCB,r.e,cdmdopl.c-,l= „ h, ang llrniMer of Relrg.nn hccrcd nude; 

this Act to solemnize marriages shall, immediately after the soleirnizaiion there 
of, be registered in duplicate by the person solemnizing tbe same , (that is to 
say) in a marriage register book to b kept b) him for that purpose atcording 
to the form contained in the fourth schedule hereto annexed and also in a 
certificate attached to the rnarnage register bool as a counterfoil 

33. 1 he entry of sjcb marriage in both the ceriificate and marriage register 

En rif* ftf shall be signed by the person solemnizing 

besignSdaid Siusted the marriage and also by the persons married, 

and shall bv attested by two credible witnesses 
Other than the person solemnuing the marri ge present at its solemnization 

Esery such entry shall be made m order trom the beginning to the end of 
the book, and the number of the certidcate shall correspond with that of the 
••n'ry m the marriage regular book. 

34 I he person solemnizing the marriage shall forthwith separate tl 

. 1 - r . ^ certificate from the marriage register book, ai 
to send it within one month from the time of tl 

and sent to RegVrar General solemnization to the Marriage Registrar of tl 
District in which the marriage was solemnize 
or, if there be more Jlamage Kegistrare than one to the Senior Warriaj 
Registrar, 

who shall cause such certificate to be copied into a book to be kept by hi 
for that purpose, 

I and shall send all the certificates which he has receued during the mont 
with such number and signature or initials added thereto as are heremafti 
required, to the Registrar General of Births Deaths and Marriages * 

35 Such Copies shall be entered in order from the beginning to the en 

r c . , of the said book and shall bear both the numbi 

en«?c(l inLlcbcrc " ° ' of the cerlificuK ns enpj^cd and also n nnmbi 

to be entered by the Marrnge Registra 
indicating the number of the entry of the said copy in the said book, accordir 
to the order m which he receives each certificate 

36 The Marriage Registrar shall also add such last mentioned number < 

Registrar »o add number of 
entry to cernficate and send 

to Registrar General • 

* Tl e words quoted were substituted for the words Secretary to tie Loc 
Government by Act (VI of iS36) s 3 c^ cl {i) 
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37. When any 'marriage between Native Christians is solemnized “ by any 
such person, Clergyman or Minister of Religion 

Registration of marriages as is referred to in clause (t), clause (z) or clause 
between Native Clinsiians (j) of section ( 5 ) ’* the person solemnizing the 
by my such person, Clcr>,y same shall, instead of proceeding in the manner 
manor Mm.ster "I g'on seotroo, /i to 36 both inclusiie, 

o? ,'"1 ' ’] icgBler tlie roar lago in a separate register book, 

“is'pl:! Igr^SV/ok »baU keep .t sffel, un.,1 .US r.lled, or tf he 

leave the district m which he solemnized the 
marriage before the said book is filled, shall make over the same to the 
person succeeding to his duties in the said district. 

Whoever has ihe control of the book at the time when it is filled, shall 
send It to the Marriage Registrar of the District, or, if there be more Marriage 
Registrars than one, to the senior Marriage Registrar, who shall send it to the 
” Registrar General of Briths, Deaths, and Marriages, ’’t to be kept by him with 
the records of his office 


Marriages solemnized by, or in tiIe Presence of, 

A Marriage Registrar 

38. When a marriage is intended to be solemnized by or presence 

„ , , of, a Marriage Regtsirar, one of the parties to 

Notice of intended marriage such marriage shall give notice m 'ymng in 
before Marriage Registrar contained in the first schedule hereto 

annexed, or to the like effect, to any Marriage Registrar of the District 
within which the parties have dwelt , 

or, if the pitiies dwell m different districts, shall give the like notice to a 

Marriage Registrar of each district, 

and shall state therein the name and surname and the profession or 
condition of each of the parties intending Marriage, the dwelling place of 
each of them the time during which each has divelt therein, and the place at 

which the marriage is to be solemnized . 

Provided that, if either party has dwelt in the place staled in the notice 
for more than one month it may be stated therein that he or she has dwelt 
there one month and upwards 

39 Every Marriage Registrar shall, on receiving any such notice, cause 
, r„b„ca„o„ or„o„c= “SS'’,rom« = 

When one of the parties intending marriage is a minor, ctery Marriage 
Registrar shall within twenty four hours after the receipt by him of the notice 
' " , ’ ^ ' ' ich notice to each of 

> who shall likewise 

i ' 

Notice 10 be filed, and copy 40 The Marriage Registrar shall file all 
entered in Marfiak.e Notice such notices, and keep them wilh the records of 
ftook his office, 

and shall also forihwith enter a true copj of all such notices in a book to be 
furnished to him for that purpose by the Local Government, and to be called the 
“.Marriage Noikc Book , ’ 

a..a t.,c \U„ia.ic Non e Tlool shall bo open n, ,11 reasonible time,, «„hoqt 
fee. to all persons desirous of inspecting the 'ame 

♦ ijubstiiutcd tiy \c Win of 19:8 ~ 

GoveSmenV*" bVXcT(vVof7esU''s"]^^^^ ' Secretary to ihe Local 
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4 1 If the partj by whom the notice w\s guen requests the Marriage 

rcM Registrar to issue the certificate next hereinafter 

anJ oaitf made hunttoned md if one of the piriies imenQiiig 

mariiTge hns nade oath as hereinafter recjuired, 
the Marriage Registrar shall issue under Im hand n certificate of such notice 
hav " ^ 

a\h> such certificate 

should not issue , 

that the issue of such celificale has not been forbidden in manner herein 
after mentioned b> any person auihurtred «n that behalf by this Act , 
that four dajs after the receipt of the notice have expired and further 
that where b> such oath it appears ilut one of the parties intending 
marriage is a minor, fourteen days after the entry of such notice have expired 

42 The certificate mentioned in section 41 shall not be issued by any 
Oaih l„Ior. ot Ctrl, M’-'wee Resutnr unlil om of il,e parties 

intending marriage appeats petsonally before such 
Marriage Registrar and makes oath* — 

(o) that be or she believes that there is not any impediment of kindred 
or afhnity or other lawful liindrance to the said marriage and 
(A) that both the parties have or (where they have dwelt m the districts 
ofdificreni Marriage Regisir its) ih »i ihe party making such oath 
has hadtheiT his or her U5ua\ jAvee of abode •within the disWitl 
of sui-h Marriage Registrar 
and where either or ea h v*f the panics » a minor 

) that th (.unsent ot constrms to su h marri ge required by law lias 
or have been obumed ihemo or ihai ihcro is no person resident 
in India auihorued to give such consent as the case may be 

43 ben one of the panics intending marriage is a minor, and both 
,0 , , , u ..w sue** patties are at the lime resident in any 

orfercm.tott ?n iL than of .he to«s ot Calculla Madras and Botebay, 
fourteen days and are desirous of being married m less than 

^ fourteen days after the entry of such notice as 

aforesaid they may apply by petition to a judge of the High Court for an 
order upon the Marriage Uegnirar to whom the notice of marriage has been 
given directing him to issue bis cerltiicate before the expiration of the said 
fourteen days required by section 41 

And on sufficient Cause being shown the said Judge may m his discretion 
r., ..^n make an order upon such Marriage Registrar, 

Ord« 0,1 pc. .10= duecuw lum to K.hh h« c«uf.hite at ahy ttm.J 

to be mentioned in the said order before the expiration of the fourteen days'' 
so required 

And the said Marriage Registrar* on receipt of the said order shall issue 
his certificate m accordance therewith 

. ..f / .... 44 The provisions of section i 9 apply to 

^ ^ every nvatiiage under this part either of the 

parties to which is a minor , 

and any person whose consent t > such marriage would be required there 
pfoiesf as-ainst issue (?! cern etitet a protest against the issue of 

^ the Marriage Registrar s certificate by wruuig 

at any time before the issue of such certificate 
the Word forbidden opposite to the entry of the notice of such intended 
marriage in the Marriage Notice Bvok and by subscribing thereto bis or her 
name and place of abode and his or her position with respect to either of the 
parlies by reason of which he or she is so authorized 


See Act ''f of 1^97 s 3 cl (36) 
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When such protest has been entered, no certificate shall issue until the 
, Marriage Registrar has examined into the 

Effect of protest matter of the protest and is satisfied that it 

ought not to obstruct the issue of the certificate for the said marriage or until 
the protest be withdrawn by the person who entered it 

, , 45 If any person whose consent is neces 

Petition where person whose carnage under this Part is of 

consent is necessary is insane „„4und mind, 

, ,, or if any such person (other than the father) 

or unjustly withholds con without jusi cause withholds his consent to the 
marriage, 

the parties intending marriage may apply by petition, where the person 
whose consent is necessary is resident within any of the towns of Calcutta, 
Madras ^nd Hombay to a Judge of the High Court, or jf he is not resident 
within any of the said towns then to the District Judge 

And the said Judge of the High Court, or District Judge, as the case may 
. be. may examine the allegations of the petition 

Pra-ediire on po.il.on ^ summary way , 

And if upon examination, such marriage appears proper, such Judge of 
the High Court or District Judge, as the case may be, shall declare the marriage 
to be a proper marriage 

Such declaration shall be as effectual as if the person whose consent was 
needed had consented to the marriage, 

and if he has forbidden the issue of the Marriage Registrar s certificate, 
such certificate shall be issued, and the like proceedings may be had under this 
Part in relation to the marriage as if the issue of such certificate had not 
been forbidden 

46 Whenever a Marriage Registrar refuses to issue a certificate under 

„ this 1 art, either of the parties intending 

Pennon marriage may apply by petition, where the 

district of such Registrar is within any of the 
towns of Calcutta Madras and Hombay, to a Judge of the High Court, or if 
such district is not within any of the said towns, then to the District Judge 

1 he said Judge of the High Court, or District Judge, as the ca«!e may be, 
Procedure on petition '"=‘7 examine the allegations of the petition 

in a summary way, and shall decide thereon 
The decision of such Judge of the High Court or District Judge as the case 
may be, shall be final and the Marriage Registrar to whom the application for 
the issue of a certificate was originally made shall proceed in accordance 
therewith 

47 Whenever a Marriage Registrar resident in any Native Slate refuses 

Register m h.u.c Siam mg marnage my -ipply by pelit.on to the Gottr 
refuses ceriificaie General in Council, who shall decide thereon 

Such decision shall be final, and the Marriage Registrar to whom the appli 
cation was originally made shall proceed in accordance therewith 

43 Whenever a Marriage kegwtrar acting under the provisions of section 
Petition when Registrar 44 »» n<n satis cd that the person forbidding the 
dou'iis authority of p-rson •*’“* certificate is authorised b> law so to 

forb ddinj, do the said vlarriage Registrar shall apply by 

. , 14 . wbero hjs district is within anv of the 

towns of Calcaita. Madras and Bombay, to a Judge of the High Court, or. if 
inch diitnct be not njlhm any ot lbs said town!, then to the District Judge 
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Registnr »n Nujje S nc 
douh s auihonij of person 
forb ddin^ 


The said petition shall state all the citcumsftnces of the case and pray for 
Procedure on pennon the order and direction of the Court concerning 

the same 

and the said Judge of the High Court or District Judge, as the case may be, 
shall examine into the allegations of the petition and the circumstances of 
the case , 

and if, upon such examination, it appears that the person forbidding the 
issue of such cettiticate is not authorized b) law so to do, such Judge of the 
High Court or District Judge, as the case may be, shall declare that the person 
forbidding the issue of sui.h certificate is not authorized as aforsaid, 

and thereupon such cetiificate shall be issued and the like procedings 
may be had m relation to such marriage as if the issue had not been forbidden 
Whenever a Marriage Registrar appointed under section 8 to act within any 
^atl\e Stale IS not satisfied that the person for 
bidding the issue of the certificate is authorized 
by law so to do, the said Marriage Registrar shall 
send a statement of all the circumstances of the 
case together with all documents relating thereto, 
to the Governor General in Council 

If It appears to the Gosernor General in Council that the person forbidding 
„ , , the i>sue of such certificate is not authorized by 

,,,5 Go^e^nor Generii In Council 
shall declare that the person forbidding the issue ol such certificate is not 
authorized as aforesaid, 

and thereupon such certificate shall be issued and the like proceedings 
ma> be had in rcUiion to su<.h marnate, as if the issui of the certificate had 
not been forbidden 

49 Every person entering a protest with the Marriage Registrar, under 

, this Part auainst the issue of any certificate, on 
“''-h -fh Marmic Rlg,.nr ’indc! 
section 44, or a judge of the High Court or the 
District Judge under section 45 or 46 declares to be frivolous and such as 
ought not to obstruct the isme of the certificate shill be liable for the costs 
of all proceedings in relation thereto and for damages to be recovered by suit 
by the person against whose marriage such protest was entered 

50 The cetiificate to be issued by the Marriage Registrar under the 

provisions of section 41 shall be m the form 
Form of ceriificate contained in the second schedule to this Act 

annexed or to the like effect, i 

and the Local Government shall furnish to every Marriage Registrar a \ 
sufficient number of forms of certificate 

Solem za ion ol marriage 51 After the issue of the certificate of 
after issue of ceil ficate the Marriage Registrar 

or, where notice is required to be given under this Act to the Marnave 
Registrars for difTerem districts after the issue of ihe certificates of rhe 
Marriage Registrars for such districts 

marriage may, if there be no lawful impediment to the marriage of the 
parties described in sucli certificate or certificates be solemnized betneen ihpm 
according to such form and ceremony as they think fit to adopt ' 

But every such marriage shall be solemnized in the presence of 
Marriage Registrar (to whom shall be delivered such certificale orce'’i'7r.,f 
aforesaid) and of two or more credible witnesses besides the Mirns » p 
And in some part of the ceremony each of the parties shill 
follows or to the like elect — ^ 

1 do solemnly declare that 1 know not of any lawful , s 

A B may not be joined in matrimony to C, Z> , 
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And each of the parties shall say to the hther as follows or to the like effect 
—“1 call upon these persons here present to witness that I, ^ ^ do take 
thee C D to be my lawful wedded wife 

52 Whenever a marriage IS not soiemnwed within two months after the 

, , copy of the notice has been entered by the 
When marriage not had Registrar as required by seciion 40 , 

the nouce aid the cert, f.cate ,f any istued 
^ thereupon and all other proceedings thereupon, 

shall be void , 

and no person shall proceed to solemnize the marriage, nor shall any 
Marriage Registrar enter the same until new notice has been given, and 
entry made, and certificate thereof given, at the time, and in the manner 
aforesaid 

53 A Marriage Registrar before whom any marriage is solemnized under 

™ . 1 this Part may ask of the persons to be married 

fo brr'tStt're'l" I'*'"' rtqmxti to be registered 

^ ® touching such marriage 

54 After the solemnization of any marriage under this Part the Marriage 

_ , Registrar present at such solemnization shall 

n«.i^r forthwith tcgisteT the marriage m duplicate , 

solemn, ted under Prrt V ^ mirnsge register boot; 

according to the form of the fourth schedule hereto annexed and also in a 
certificate attached to the marriage register book as a counterfoil 

The entry of such marriage in both the certificate and the marriage register 
book shall be signed by the person by or before whom the marriage has been 
solemnized if there he any such person and by the Marriage Registrar present 
at su h marriage whether or not it is solemnized by him and also by the parties 
married and attested by two credible witnesses other than the Marriage 
Registrar and person solemnizing the marriage 

Every such entry shall be m de in order from the begining to the end of 
the book and the number of the certificate shall correspond wuh that of ihe 
entiy in the marruge register book 

65 Ihe Marriage Registrar shall for hwuh separate the certificate from 
^ ^ , the marriage register book and send it at ibo 

C.rljficole.iobc scnl monh every month to the ' KceistrAr General 

ly m Rei rtrrr General M-trrtages • 

the Marriage Registrar shall keep safely the said register book until it 
V, , , . , , is filed and shall then send ji 10 the Hemslrar 

, Custody ot res ster book GenernI of Births, Desllts snd Marrnges • to I 
, be kept by him wjili the records of his office 

'' 66 The Marriage Registrars m Native States shall send the certificates 

. mentioned in section 54 to such n/Ti/'/.rc . 1 ,= 

.„ N"i'V°Sn;eTsMl'’"end Goremor General to Coune.l from time to time 
cert r, cates ‘’J notifiealion in the Gaa-ttc ol India opnoinls 

in this behalf 

67. Mhen any Naiuc Christian about to be married g v<s a notice of 
registrars to aaecriain i 1 ic msrr*sfr.e or applies for a cernfeate from a 
no icean 1 ccntficaic ate un ter M image Refimrar, such Marriage Recislrar 
stoo 1 by Nau'c Cl nsuans ' 

not the Marriage Registrar « 

noiice or ccrtificalc or t>oi 1 ol iicii us itie case inai he. m * t xr 
Christun into a language winch he understands , J be to sudi Name 


* Subsinulc 1 by Act VI o( 18S6 
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or the Marriage Registrar shair'Olherwise ascertain whether the Native 
Christian is cognizant of the purport and eiiect of the' said notice and 
certificate 

58 When any Native Christnq is married under the provisions of this 

.. w 1 Part, the person solemnizing the marriage shall 
to nndcfSand as«riam «h«her such Native Christian under 

stands ine Lnglish lancuage, and, if he does 
not, the person solemnizing the mirnage shill, nt the time of the solemnization, 
translate, or cause to be transhtcd, to such Native Christian, into a language 
which he understands, the declarations made at such marriage, in accordance 
with the provisions of this Act. 

59 The registration of maniages between Native Christians under this 

„ , P.att shall be made in Conformity with the rules 


PART V! * 


Marriage of Native CiiRtstiANs. 


60 Every marriage between Native Christians applying for a certificate, 
V . j _ shall, without the preliminary notice required 

«. o'? si,' rchmli.n. miy “"'J", 'j”' •>>'> 

be certified following conditions be fulfilled and not 

otherwise ♦— 


(i) I he age of the man intending to be married shall exceed sixteen 
years, and the age of the woman intending to be married shall 
exceed thirteen years , 

(a) Neither of the persons intending to be roamed shall have a wife or 
husband still living ; 

( 3 ) In the presence of a person licensed under section 9, and of at least 
two credible witnesses other than such person, each of the parties 
shall say to the other—' 


"I call upon these persons here present to witness that I, A in the 
/ presence of Almighty God, and in the name of our Lord Jesus 

Christ, do take thee, C to be my lawful wedded wife {or 
husband) or words to the like effect 

Provided that no marriage shall be certified under this Part when either 
of the parties intending to be married has not completed his or her eighteenth 
year, unless such consent as is mentioned in section 10 has been given to the 
intended marriage, or unless it appears that there is no person living authorised 
to give such consent 


61 When, in respect, to any marriage solemnized under this Part, the 
- . , ... conditions prescribed in section 60 have been 

Grant of ceriifica e fulfilled, the person licensed as aforesaid, in 

whose presence the said declaration has been made, shall, on the application 
of either of the parties to such mama e and, on the payment of a fee of four 
annas, grant a certificate of the marriage. 


* As to the validation of past marriages solemnued under Pan VI between 
persons of whom one only was a Native Christian and penally for solemnizing such 
marriages under Part Vl m future, see Act II of iSpa 
C.C.H Vol 1— ta 
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I he certificate shall be signed by such licensed person, and shall be received 
in any suit touching the validity of such marriage as conclusive proof of its 
having been performed 


62* (i) Every person licensed under section 9 shall keep in English, 
,, , . , , or in the vermculir language in ordinary use 

Keeping of regtstwr boA and jutnci or htite in which the marriage 

deposit of cvif lets ihcrefro n „^ed and n such form as the Local 

will egis n eneral Goicrnment by which he was licensed may from 

time to time prescribe a register book of all marriages solemnized under this 
I’art 1 1 his presence and sh ill deposit in the ohee of the Registrar General 
of Ditkhs, Lieaihs and M images for the territories under the administration 
of the said Lo>.al Governm nt. in such form and at such intervals as that 
Go/ernmenc may prescribe irue an 1 duly authenticated extracts from his 
register book of all entries made therein since the last of those intervals 


(2) Where the person keeping the register book was licensed as regards a 
Native St ite by the Governor General in Council references in sub-section (i) 
to the Lo-\l Governnattiu therein mentioned shall be read as references to the 
Local Government to wliose Registrar General of Births Deaths, and Marriages 
certified copies of entries in registers of births and deaths are for the time being 
required to be sent under section 24 sub section (2), of the Biriths, Deaths, 
and Marriages Registration Act, 181*6 


68 Every person licensed under this \ct to grant certificates of marriage, 
e V , 1,1 and keeping a marriage register book under 

' Stctionsl, shMI, at all reasonable limes allow 

' search to be made m such book, and shall, on 

payment of the proper fee, give a copy, certified under his hand, of any entry 
therein 


64 The provision of section 62 and 63 as to the form of the register book, 

depositing extracts therelorm, allowing searches 
Books in which marriages of thereof and giving copies of the entries therein, 
Native Christians under Hri I shall, mufttts muftndis, apply to the books kept 
or 111 are registered section 37 

65 This Part of this Act, except so much of sections 62 and f3 as are 
Part VI not 10 apply to referred to in section 64, shall not apply to 

Roman Catholics marriages between Roman Catholics 


But nothing herein contained shall invalidate any marriage celebrated 
{ ^ _ between Komam Catholics under the nrovision 

} Sating of certain marriages , r» . » xt vx tt e ‘ ' t'*''**^*'"* 

/ of Part V of Act No. Xa.V. of 1864 7 previous 

/ to the twenty third day of February, i865 


. PART VII. 

Penalties 

False oath declaration, 6^ I Whoever, for the purpose of procurrnr 

notice or certificate for pro a marriage or license o{ marriage, intentionally,— 

curing marriage 


* S 62 has been s ibs iiutef by Act II of 1891 $ 4 

+ Act XKV of 1864 was repelled by Act V of 1865 which was repealed hv iln. 
Act (XV of 187') Paieapytliis 

^ S 66 has.been substituted by Act II of 1898 $ 5 
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(«j) where an oath or dcclantion js required bj this Act or by any rule 
or custom of n chureh according to the ruts and cerenonies cf 
which a nnrriage ts intended to be suJemnirecl, such Church being 

the Church of tngland or of Scotland or of Rome, makes a false 
oath or declaration, or, 

(^) where a notice or certificate is required by this Act, signs a false 
notice or ccrtilicate. 


shall be deemed to ha\e committed the oflence punishable und“r section 193 of 
the Indian 1 enal Code with imprisonment of either description for a term which 
may extend to three jears and, at the discretion of the Court, with fine 


67. \\ hoes er forbids the issue, by a Marriage Regisirar, of a certificate, 
_ , b> filseh representing himself to be a person 

Forbidding b> false persons ^^ose consent to the marriage is required by 

lien issue of ceriincaie bs , , . , . ® ’ 

Marriage Registrar law knotting or belies mg such representation to 

“ be false or not having reason to belies e it to be 

true shall be deemed guilty of the offence described in section soj of the 
Indian I enal Code 


68* Whoever, not being auihoriied by section 5 of this Act to solemnize 
Sokmnuins mart.asc »,il, ■”«'>■>£“ soUnm,z« or piofcsits to solemnly, 

out due amhorin in the absence of a Marriage Registrar of the 

district in wbith the leiemony takes place a 
marriage between persons one or both of whom is or arc a Christian or Christians, 
shall be punished with imprisonment whi h may extend to ten jears or fin lieu 
of a sentence of in pnsonn ent for seven jeais or upwards! with transportation 
for a term of not less than seven years and not ex ceding ten years 


or, if the offender uan European or American with penal servitude nccording 
to the provisions of Act X\IV of 1855 (to iubiUtute pcval urvitude Jor the 
punishment of transportation in respect of European and American convicts) t 


and shall be liable to fine 


Notes —There IS no express prohibition preventing a person professing CIins> 
nanity from doing violence 10 his faith and marrying a non Chrisiian by a non 
Christian ceremony This section does not make it penal for a pro essing Christian 
to marry by a ceremony which IS VO d under s 4 4oA 393=i6A L J <14=19 Cr 
L J 613 = 45 Ind Cas 519 But where marriage between Hindu and Christian is 
performed by Hindu an offence under this section is commuted 40 M 1030=33 
M L J 113=41 Ind Cas 664 


69 Whoever knowingly and wilfully solemnizes a marriage between 
„ , persons one or both of whom is or are a 

Solemnizing marriage out of Christian or Christians at any time other than 
wtne«es between the hours of six m the morning and 

seven in the evening or in the absence of at 
least two credible witnesses other than the person solemnizing the marriage, 
shall be punished with imprisonment for a term which may extend to three 
years and shall also be liable to fine 


1 his section does not apply to marriage solemnized under special licenses 
gnntedly the Anglic in I ishop of ihe iJiucese 
or by his Commis» iry nor to niarrnges perforn ed 
between the hours of seven m the evening and six 


Saving of marriages solei 
nized under special license 


•* S 68 has been sabstituted by Actll of rBgi s 6 

t In s 68 a* amended by Act 11 of rSgi cenam words repealed by Act XII, 0 
1891, Sch 1, have been omitted 
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in the morning by a Clergyman of the Church of Rome, when he has receued 
the general or special license in that behalf mentioned m section to 

Nor does tins section apply to marriages solemnized by a Clergjman of the 
Church of Scotland according to the rules, rues, ceremonies, End customs of 
the Church of Scotland * 

70 Any Minister of Religion licensed to solemnize marriages under this 
Act who, without a notice in writing, or, when 
Solemnuing nmiIioiu nonce one of the parties to the marriage is a minor, 
roi';e,m"rnage'".lfS,nor!" •'I'i «>« itqmted constm of the f>a.enu ot 
^ guardians to such marriage has not been obtained, 

within fourteen days after the receipt by him of notice of such marriage, 
knowinglj and wilfully solemnizes a marriage under Part III, shall he punished 
with imprisonment for a term which may extend to three years, and shall also 
be liable to fine 

IssuiDg cert.ficau or marry. 7,^ A Marriage Registrar under this Act, 

commits any of the following offences — 

(t) knowingly and wilfully issues any certificate for marriage, or solemnizes 
any marriage, without publishing the notice of such marriage as directed by 
this Act , 

(3) after the expiration of two months after the copy of the notice has 
,, . been entered as required by section 40 m 

nTuce^*"^ expiry of respect of any marriage, solemnizes such 

' marriage ,t 

(3) solemnizes without any order of a competent Court authorising him 

to do so any marriage when one of the parties 
solemnizing marriage 'vuh 15 a minor, before the expiration of fourteen 
minor wiiinn fourteen days receipt of the notice of such 

I'TZ “'lodlng copy or nictiiaEC, ot mthout send.ns by Ihc post or 
jjouce , Otherwise, a copy of such notice to the Senior 

Marriage Registrar of the District if there be 
more Marriage Registrars of the District than one and if he himself be not the 
Senior Marriage Registrar , 

(4) issues any certificate the issue of which has been prohibited, as 

> issuing certificate agimst this Act provided, by any person authorized to \ 
I autlwnzed prohibition prohibit the issue thereof, 

' shall be punished with imprisonment for a term which may extend to five 
years, and shall also be liable to fine. 

Usoiog ceiobciic cftcc 'Wiy 72 An, M-imcge Registrar knowingly and 
wn“o ?o»” can “days cf,” 

nonce, or against aSthomed •'*' “P'ra“°" “f two J months after the notice 
prohibition has been entered by him as aforesaid, 

or knowingly and wilfully issuing without the order of a competent Court 
authorizing him so to do any certificate for marriage, where one of the parijea 


♦ In s 69 the last para has been added by \ct II of 1891, s 7 
+ In s 71, cl { ), has been subs ttuted by Act II of 1891, a 8 
t Ins 72 the word ‘two has been sabsiitoed for ihcMOrd ‘three’ A,-, tr 
fo 1891,5 8 nciii 
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intending marriase is a minor before the eviration 
entrr of such notice or an> cerlifica'e the issue 
as aforesaid 6j any person authorized m this behalf. 


of fourteen dajT after the 
of which has been forbidden 


shall be deemed to have commuted an offence under section i6Gofthc 
Indian Penal Code 


Person authonred to sotem 
n 1“ mitnape (olicr thin 
Cicrgs of Churches of tng 
land. Scotland, or Rome) , 


73 Whoever, being authorized under this 
Act to sotemnue t marriage. 


and not b"ing a Clergyman of the Church of England, solemniring a marrnge 
after a due putihcaiion of banns, or under a license from the Anglican Bishop 
of the Diocese or a Surrogate duly authorized in that behalf, 

or, not being a Clcrgj man of the Church of Scotland, soJensnjing a marr/age 
according to the rules rites, ceremonies and customs of that Church 

or, not being a Clergyman of the Church of Rome, solemnizing n marriage 
according to the ntes, rules ceremonies and customs of ihat Church, 


knoTTingl) and wilfully issues any cetuncatc for marriage under this Act, 
or solemnizes any marriage between such persons 
as aforesaid, svithout pubhshmg or causing to bo 
aflised, ihe notice of such marriage as OiTecIcii 
m I art lU of this Aci> or after the capiration 
of two months after the certificate has been 


issuing cernficaie for, or 
marrying, without publishing 
none* or after cxl ny ol ctru 
Gcaie 


issued by him 


or knowingly and wilfully issues any certificate for marriage or solemnizes 
r.cii, lf,r * niwnge btlwecn such iicisoni wlicn one of Iho 
.Olmmoes mamaee' «nl. PJ”™’ '"''n<l'n8 meirnRC >, n inmor, Uloro 
minor, «iih,n fourieen days the eipiraiion of fourteen days after the receipt 
afeer notice . of notice of such marriage, or without sending, 

by the post or otherwise, ft copy of such notice 
to the Marriage Registrar, or, if there be more Marrnge Kegisirais than one. 
to the Senior Marriage Registrar of the District 

or knowingly and wilfully issues any ccrllftcate the Isiue of 
.ssa.ns «ti.lic«= audiot I'"" forbidilcn umlct lUii 

ucdly forbidden “"7 person nutlionzcd to forbjd 

the issue , \ 

solemn, „ng mamag. amho knomngl. and wilfully .olcmniec, n,iy ' 

fiiedly forbidden marriage forbidden by any person fluthorizcd to 

forWd tfic same, 

shall be punished wuh imprisonment for a term which may extend to four 
years and shall also be liable to fine 

74 Whoever, not being licensed to a grant a certificate of marriage 
for ft term which may extend to ' 

shall also be liable to fine 

“Whoever, being licensed to pant certificates of marriage und^ Pazt Vf 
of this Act Without just enuse refuses, or Wilfully neglects or omits 1 
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in the morning by a Clergyman of the C hurch of Rome, T\hen he has recened 
the general or special license in that bthilf mentioned in section lO 


Nor docs this section apply to marriages solemnized by a Clergyman of the 
Church of Scotland according to the rules, rites ceremonies, and customs of 
the Church of Scotland * 


70 Any Minister of Religion licensed to solemnize marriages under this 
Act who, without a notice in writing or, when 
Solemnizing nitlioiit nonce one of the parties to the marriage is a minor, 
°o.,'S -l ;>« -iu.r=d „r & parent or 

“ guardians to sm-h marriage has not been obtained, 

within fourteen days after the receipt by him of notice of such marriage, 
knowingly and Wilfully solemnizes a marriage under I’art III, shall be punished 
with imprisonment for a term which may extend to three years, and shall also 
be liable to fine 


Issuing certificate or marry A Maniage Registrar under this Act, 

no^ite'^' ° commits any of the following offences — 


(r) knowingly and wilfully issues any certificate for marriage, or solemnizes 
any marriage, without publishing the notice of such marriage .as directed by 
this Act, 


(a) after the expiration of two months after the copy of the notice has 
, , been entered as required by section 40 in 

«’‘Ptry of respect of any marriage, solemnises such 


(3) solemnizes without any order of a competent Court authorising him 
to do so any marriage when one of the parties 
solemnijint, marrnfce wiih tj a minor, before the expiration of fourteen 
minor wuhin fourteen days receipt of the notice Of such 

without marriage, or without sending by the post or 

SS ® " olhetwise .copy ot suA noSce .0 the “^Ssmor 

' Marriage Registrar of the District if there be 

more Marriage Registrars of the District than one, and if be himself be not the 
Senior Marriage Registrar , 


(4) issues any certificate the issue of which has been prohibited, as in 
' issuing cetuRcaie against this Act provided, by any person authorized to ( 
/audtonzed prohibition prohibit the issue thereof, 

/ shall be punished with imprisonment for a term which may extend to five 
f years, and shall also be liable to fine 


Issuing certificate after expiry 72 Any Marriage Registrar knowingly and 
“d'ys -""y Mfhhca'c for marrlsge after 

notice or against authorized expiration of two J months after the notice 


notice or against authorized expiration of two J months after 
prohibition has been entered by him as aforesaid, 


or knowingly and wilfully issuing without the order of a competent Court 
authorizing him so to do any certificate for marriai,e where one of the patties 


* In 3 69 ihft last para has been added by \ci It ol iSgt, s 7 
f In s 7 >, cl ( ) has been substituted by Act It of 1891, s S 
t In s 72 the word ‘two has been suhstitned for theuord 'three' by Act 11 
To 1891, s 8 
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nlcning nurtjage IS a minor Ivfote ih** CTpTa!:->n of aftr* ilv* 

entry of $j h notjcc or any ctitifici*r ih** itrrc cf «} ifh lixs I'^tn i !\'rn 
asaforesaiJ b) an) person aulhofu**d in ihn 

i'll!! be deemel to base commiUed an o''cn'c un’er ti n 
Inijin Penal Code 


Person autlorrel lo lo’cn •»««.. 

r 1 “ mir'iiRc (o 1 r t1 >n *»noe«r, lining au Scrml I’ » 

Clcrgv of Cburcl cs of Pn^, Act to loltnu'* i r’srrupc, 

UqJ. S oiUnJ or Rotc) , 


aid not lyng a Tic gjrran of t' »• Ch « hof J nglan 1 «ol-roni jo- t mirris-o 
after a due p-j il» jnon oflums ot un '« a btens'* from il c \n,li nn Hn’i ,» 
of the Dio (.5<. T a surrogate dulj authoTUC 1 n tbat l^half 


or not being a Clcrg)man of the ChuKh of ScoiUnl lolemnimc a inarrnpe 
according to the rules rilca ceremonies and customs of that Church 

or, not being a Clergiman of the Church of Rom- tolcmniting a marriage 

according to the rites rules ceremonies and customs of that Church, 

knowingly and wilfull) issues an> certificate for marriage under tins Act, 
or solcmmtes tny nrirnogc lietwccn such persons 
as aforesaid, snthoul publishing or causing to be 
afiiaed the notice of such marriage as directed 
m i art lU, of this Act or after the capiraiton 
of two months after the certificate has been 


issu ng ccrnficaie for or 
marrying ssiihout publisliini; 
notice or after expiry ol ccni 
ficaie 


issued by him 


or knowingly and -wilfully issues Any certificate for marriage or solemnises 
, . a marriage between such persons when one of the 

issuing certificaie for or intending marriage is a minor, before 

dlls expiration of fourteen days after the receipt 
after notice , ^ notice of such marriage, or without sending, 

’ by the post or otherwise a copy of ■such notice 

to the Marriage Registrar, or if there be more Marriage Registrars than one, 
to the Senior Marriage Registrar of the District 


or knowingly and wilfully issues any certificate the issue of 
which has been forbidden under this 
issuing cerimcaie author ^ person authorized to forbid 

,„dly loib,dd=n _ y 

or knowingly and wilfully solemnizes any 
solemnizing marriage auino marriage forbidden by any person authorized 1o 
nzedly forbidden 


shall be punished with imprisonment for a term which may extend to four 
years and shall also be liable to fine 


74 Whoever, not being 

Unlicensed person granting 
certificate pretending to be 
licensed 


licensed to a grant a certificate of marriage under 
part VI of this Act grants such certificate, 
intending thereby to make it appear that he is 
so licensed shall be punished with imprisonment 
for a term which may extend to five years, and 


shall also be liable to fine 
“Whoever, being licensed 
of this Act, without just cause 


to grant certificates of marriage under Part V/. 
tefMCS, or wilfully neglects or omits to perform 
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any of the duties imposed upon him by thit Part shall be punished with fine 
which may extend to one hundred rupees'* • 


75 Whoei'“r by himself or another, wilfully destroys or injures any 

Destroying or fnts fy.ng rcg . 
ter books 


of or nny part thereof or any authenticated 
extract therefrom 


or falsely maJees or counterfeits any part of such register book or counter 
foil certificates 


or wilfully inserts any false entry in any such register book or counterfoil 
certificate or authenticated extract 


shall be punished with imprisonment for a term which may extend to seven 
years, and shall also be liable to fine 


Limitation of prosecutions 
under Act 


76 fhe prosecution for every ofience 
punishable under this Act shall be commenced 
within two years after the offence is committed 


PART vni. 


MtSCeUANfiOUS 


77 Whenever any marriage has been solemnized m accordance with 
What matters need not be the provisions of sections 4 and 5 , it shall not be 
proved in respect of marriage void merely on account of any irregularity in 
fn accordance with Act respect of any of the following matters namely — 


) — Any statement made in regard to the dwelling of the persons 
married, or to the consent of any person whose consent to such 
marriage is requited by law 
(2 ) — I he nonce of the marriage 
(j) — The certificate or translation thereof 

(^) —The time and place at which the marriage has bten solemnized 
( 5 ) — The registration of the marriage 

^ 78 Every person charged with the duty of registering any marriage \ 
/ Correction of errorr tetwers any error ro the form or sobstan-e 

/ of any such entry may, within one month next 

^ after the discovery of such error in the presence of the persons married or in 
case of their death or absence in the presence of two other credible witnesses 


thereof 

And every entry made under this section shall be attested by the witnesses 
in who e presence 11 was made 


correction therein made 
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Starches anJ 
entries 


79 tscry person solemnizing n marriage 
undet*Uii* Act, and hereby rctju red to register 
the same, 


Ande\er> Marriage Registrar or ' Registrar General of Births, Deaths and 
Marriages * hating the custody for the time being of an> ug'stcr of marriages, 
or of anj ceruficate or duplicate or copies of ceriiBcatc \indCT this Act, 


shall, on pijmenl of the proper fees at all reasonable limes allotr searches 
to be made m such register or for such certificate or duplicate or copies, and 
give a copy under hts hand of any cnir) w the same 


SO Eaerj certified copy purporiing to be signed by tlic person rnlriMicd 
_ , , - un let this \ct with the custody of any marriage 

bS F'S;"' "t crunclc o, .iu, talc icqu.tcd to 

tMdcncc be kept or slcliacftd under lilts Act of any entry 

of a marriage m such register, or of any sucli ccrli 
ficate or duplicate, shall b** receued as csidcnct of the marriage putporting to 
be to so entered, or of the facts purpottng t >l>e so certified tlicrcin wuhout 
further p'oof of such register or ccttiftcatc or tlupltcale or of any entry therein, 
respectiaely, or of such copy 


81 1 The Registrar General of Births Deaths and Marriages and the 
r^M. rtf officers at pomicd u I let seaion 56 shall, at the 

a^tTiSrs^ttntrKr"' ena or 00?,^, ct h ,=at stlcc. ftom 

^ the ccrnfi at s of matingcs forvsardcd to them 

respe tively during sa h quattwr ih vri finales of ilic imrrngcs of which the 
GoaetnoT General in Council may desire that eaiden c shall be transmitted to 
England and shall send the same ccrlificaies signed by them respectively to 
the Secretary of State for India 


Local Government to pres 82 Fees shall be chargeable under this 

cribe lees Act for— 


receiving and pvihUshing notices of marriages 

issuing “certificates for Marriage ’J by Marriage Registrars, and registering 
maitiages by the same , 

entering protests against, or ptohibiuons of, the issue of ‘certificates of 
Marriage J by the said Registrars , 

searching register books or certificates or duplicates of copies thereof , 
giving copies of entries m the same under sections 63 and 79 
1 he Local Government shall fiv the amount of such fees respectively, § 
and may from time to time vary or lemit them, either generally or in special' 
cases, as to it may seem fit 

83. The Local Government may make rules in regard to the disposal of 
the fees mentioned in section 82 the supply of 
rower to make rules register books and the preparation and submission 

of returns of mama es solemnized under this Act ]| 


■f section by Act 13 of igit 

t • ' have been subst luted by the words 

ceituicates ol Marriage ' and also for the words ' Marriage certificates by the 
Repeahng anj Amending Ac* (i of 1903> Sch 11 Ft 11 

§ Bo nhay Govern ne it 1873 p 337 tf If' Provinces Giselle 1872, p 1088 
Giselle 1873 P 74 1 British Burma Gaxelle 1873 , pt II p 133 
tl Fort St Qeor^e Gaxettee,^ 1874 p 501,613 
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84 Powers conferred on iho Locil Go\ eminent by ‘icctmns 82 'ind 

Po\crto prescribe fees nnd nn), faj as jcijards NotneSt-itcs, be cxer 
niks for Nmivt Si lies cised by ihc Go\crnor General in Council * 

86 'I be Local Go\crnmei\t, mny, by notifications m the ofRcial Gazettee, 

I’owcr to declare who slnll 'leclare who shil! m my place to which this Act 
be District Jti Ige applies, be deemed to be the District Judge t 


86 (i)J The powers and functions exercisable by the Governor General 
in Council under sections 6, 8, 9, 47, 48 56 and 


lowers an » functions e*er 
cisablc ns rct,ards 
States 


vj 89 shall so far as regards any Native State, winch 
IS within the political charge of a Local Govern 


ment, be exercised by that Local Government 
I ho exorcise under this section by any Local Government of powers and 
functions under sections 6, 8, 9 , and 56 shall be by notification in the local 
otiicial Gazettee 


Act by the Governor- 
by, such officers as he 


87 . Nothing m this Act applies to any marriage performed by any Mims 
Swins ofeonsuhr mirtt.g^ ?' Corauhi Agent between subjects 

the laws of such State 


of the State which he represents and according to 


Non-valdiation of marriages 
wiihm prohibited degrees 


88 Nothing m this Art shall be deemed 
to validate any marriage which the personal law 
applicable to either of the parties forbids bim or 
her to enter into. 


Notes —This Act does not deal with objections to validity of marriage Personal 
law IS that applicable to religious commumi) 124 Ind Cas. 77^ 


h 


* Guetteof Irdta 18th October 1873 p 902 
+ Bombay Govemmeni Gaultt, April 10 1873 P 337 
Sept 21, 1872, p 1088 Punjab GauKe, 1873 p 74 
•f Section 86 has been added by Act 38 of 1920 


^ Provtneet Gnzelfe, 
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SCHEDULE I 
{See sectiws 12 and ji?) 

Notice of Marriage 

To 1 minister [or Register] of 

I hereb} gue juu notice that t marriage is intended to be bad, Mitlim three cilen 
dar months from the date hereof, between me and the other party herein named and 
described (that is to sa>) — 


Names. 

Condition 

0 

0 

Jt e 
c 0 

Age ^ 

1 

1 

Ct 

Length of resi 
dcnce 

Church, chapel, 
or place of wor 
ship in uhich 
the marriage is 
to be solem 
nized 

District in which 
the other party 
resides, a\hen 
the parties 
dwell in differ 
ent districts 

15 



1 

\ 

\ 

1 

1 

I 

I 



4 

1 

1 . 


$ 

tj 

1 






^ ! 


























1 

a 
















s 








as 








•S 










n 

s 

tS 

k 



t 

e 



1 

1 


Minor 


S 

G 

1 



Witness my hand, this day of seventy ivo 

(Signed fAMES SMITH 

(The italics in this schedule ate to be filled up as the case may be, and the blank 
division thereof is only to be filled up when one of the parties lives in another district) 

C C H Vol 1-13 



Tirn IVDIAN CIIHIi.TIANMARRiAaE ACT 
SCHEDULE II. 

(See sections 34 and So). 


Schedule IIJ 


Certificate or Receipt or Notice 


notice was duly cniered in my 
ended between tlie parties therein named 
one of the parties (that IS to say) — 


Church chapel) District m which 
or place of wor the other party 
ship in which resides, when 


amp 111 wmcn resiaes, wnen 

themarriage IS the parties 
to be solem dwell m differ 

nired ent d stricts 


I 

and that the declaration or oath*rcamred hv 1 

s»,«) 


• ] 4...- srtiu \tame!, 

Date of not ce entered 1, A'S certificate has not h<..4» „ u 1. , 

Date of certificate given J Person authorized to forbid the Issue^th'^^^ 

Witness my hand, this dav nF . 


jnenty two 

The certificate will be void uBte« 

'Vb, , , »' before 


[The r/a/icj in the schedule are to be filT^A nr* t f c ore 

d;e.s,on .hereof ,s,„,y to he «„ed „p S' „Sr 

* The w ords * or oath ’ have been ine«» . , . _ 

(1 of .903), e 3 '""'“I by .he 
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The Afchdcaconrj ot 


SCHEDULE in. 

{See serttons 28 and j/ )." 
Form or Register, of Marriages 
Quarterly Ketunts cf Harrtages for 

/ CaUuUt 

it ) Madrat 

t Bambaj 


t Calcutta, 1 

\ftdras, y do hercbj ceruf> tint the 
Bombx}, J 

annexed are correct copies of the ongmaU and oflicials Quarterly Returns of Marriage 
\Cxlcuttt ") 

within the Archdeaconrj of ^ Madraa, V as made and transmuted to me for the 

\Bomba}, J 

quarter commencing the day of ending the day of in the year 

of Our Lord , 

{Signature of Regtstrir"] 
f Calcutta 

Registrar of the Archdeaconry of ■< Madras, 

{Bombay 

«... _ t Allahabad 

marriages soletunixed at } Barrtckpare 
J Bare tty 
{Caieutta etc ete 

WHEN I NaMEs'oF''*" T |v k I . 1}?^ le^ 

MARRIED Parties i g ui5 §, ?S 


B r: c V M 

^ wS U B VI I 

I m <0 (G IJ 


* InSch III for See section 28) the words ‘<See sections s8 ind 31) haie 
been inserted by Act Xll of i89t» Sch 11 



Number 
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SCHEDULE IV 

(Ste seetions and S4.) 

Marriage Register Bosk 


P^RTiES*^ * ^ ^ Residence 

iAKiiLs _ ConditOD profession it tbe name and 

Chnsuan marriage surname 

name 


( James IP'/iite \years\ tVidaJferl Carfienten Agri WilUam 
I White 


Martha' Di/nean years \ Sjtni/er\ 


Agra John 

I Dunean 


This marriage was soletn 
iwied between us 


Jaws White 't 
MartUaDunean ) 


a the presence of us 


i 'John Smitn ^ 
John Green J 


CERTIFICATE OF MARRIAGE 






s. 

THE CbNrRAb board oE REVENUC ACT 

SCHEDULE V. 
section s) 

ENACTMENTS REPEALED. 

ioi 

Number and ) ear j 

TITLE 

Extent of repeal 

Statute 58 Geo 3, 
cap. £4 

An TCI 10 Remove Doubts as 10 the Vilidilj. 
ofccriTio Marriages had and solemnued 
within the Brilisb territories m India 

The whole 

btatue 14 and 15 | 
Vici.cap 40 

An act for Marriages m India . . ' 

The whole 

Act No. V of 1852 

An act for gi'ing cfiect to the provisions of an 
act of Parliament, passed m the 15th >car ' 
of the reign of Her present Majesty, in- , 
tiluled ‘'An Act for Marriages in India” 

So much as has 
not bcenrepeal- 
ed 

Act No V of i£6j 

1 

1 

1 

1 The Indian Marriage Act, 1865 

1 

T]>e whole Act, 

except so far as 
It relates to the 
Straus Settle 
meats 

h.-i No XU of ^ 
tS66 

An Act to extend the Indian Marjiage Acl, 
i£6S to the lljdcrabad Assigned Districts 
and the cantonments of Secunderabad 
Trimulgerry, and Aururgabad 

The tvhole 


THE CENTRAL BOARD OF REVENUE ACT, 1924 


ACT NO. IV OF 1924- 

Received the assEnt of the G G. on the JIarch, 1924. 


Aft Act to provide for the eonslttation oj a Central Board of Revenue and 
to amend certain enactments for the purpose of conferring powers 
and imposing duties on the said Board 

Whereas it is expedient to provide for the constitution of a Cenixal BxiatA 
of Revenue and to amend certain enactments for the purpose of conferring 
powers and imposing duties on the said Board ; It is hereby enacted as 
follows . — 


Short Jtitle and comraence- 
tneot. 


1 * (i) This Act may be called the Central 
Board of Revenue Act, 1924. 


(a) It shall come mio force on the first day of April, 1924 

2 As soon as may be after the commencement of this Act, the Governor 

General in Council shall constitute a Central 
ConsiitutionofCeniralBoard of Revenue, consisting of one or more 

o evenue persons appointed by him, which shall be subject 

to the control of the Governor General m Council in the exercise of such powers 
and the performance of such duties as may be entrusted to it by the Governor- 
General m Council or by or under any law. 

3 Governor General in Council may make rules for the purpose of Mgulat- 
ing the transaction of business by the Central 
Board of Revenue, and every order made or act 


Procedure of the Board 
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SCHEDULE IV 

(See seehons 32 and 34.) 


Marriage Register Book 



When 

MSRRIED 

Names of 

1 ARTIES 

Age 

Condition 

Rank or 
profession 

Residence 
at the 

Father s 
name and 
surname 

e 



Christian 

name 

Surname 



lime of 
marriage 

! 

X 

‘"a] 

a 

0 


Jxmei 

White 

i 26 
years 

Wtdosver 

Carpenter 

1 

Agra 

Wilhan 

White 





Martha 

Duncan 

n 

years 

Spinster 


Agra 

John 

Duncan 


Mamed m the 


This marr age was solem 
nsed between us 




/aH*t IVAtte 
Martha Duttean 


in ihe presence of us 


(John Smitn 
[John Green 


! 


CERTIFICATE OF MARRIAGE 


Number I 

When Mamed 

jNamesof Panics 

Age 

Condition 

Rank or pro- 
fess on 

Res dence at 
the t me of 
marriage 

Father name 
and surname 

Christian 

Name 

Stir 

name 

I 

Day 

Month 


Junes 

Uiftha 

White 

Dnncxn 

1 36 
yeats 

n 

yetrs 

Widow 

er 

Spmster 

Ca rpen 
ter 

I 

Agra 

A^rx 

Wtlham 

White 

John 

Duncan 


i 



Mnrricl In tlio 


This watilaRe was solewnlicd 
between ns 


ftmtt IFAiIV 
^ MuthiDun w 



John Stti th 
John Green 


} 



S. 31 

The cSNtRAU BOARD 0^ revenue Act 

SCHEDULE V. 

(See seetton ij 

ENACTMENTS REPEALED 

tot 

Number and j car j 

1 TlTlX 

Extent of repeal 

Siaiuic 58 Geo 3, 
cap. 84 

An act to Remove Uoub s as to the Validity, 
ofcctiain Marriages lud and solemnixed 
VMthm the British territories in India 

The whole 

biatuc 14 and 15 
Vict , cap 40 

An act for Marriages in India 

The whole 

Act h,o V of iS^a 

An act for giving effect to the provisions of an 
act of 1 atliameni, pissed m the 1 Jth > car ' 
of the reign of Her present Majesty, in ' 
iitUcd “An Act for Marriages in India ” 

So much as has 
not been repeal- 
ed 

Act No V of 1865 

The Indian Marriage Act, 1863 j 

The whole Act, 
cxcent so far as 

It relates to the 
Straits Settle 
ments 

An luo XU of 
1866 

1 An Act to extend the Indian Mariiage Act, 

1 1865 to il c Hyderabad Asj,j.ncd Pisincls 

and the cantonmems of becunderabaU ' 
1 Tnmulgerry, and AuturgaUad ' 

The whole 

1 


THE CENTRAL BOARD OF REVENUE ACT, 1924 


ACT NO. IV OF 1 924 

Received the asseht op the G G oh the ijth March, 1924. 

An Act to provide /or the comtitution oj a Central Board oj Rtvtnut and 
to amend certain enadmenis for the purpose 0/ conferring powers 
and imposing duties on the said Board 


Whereas it is expedient to provide lot the constitution of a Central Board 
of Revenue and to amend certain enactments for the purpose of conferring 
poners and imposing duties on the said Board , It is hereby enacted as 
follows . — 

1 fi) This Act may be called the Central 

Short and coraraence- „[ Revenue Act, 1924- 


(2) It shall come into force on the first day of April, 1924 

2 As soon as may be after the commencement of this Act, the Governor 

Council shall constitute a Central 
Constiiuuon of Central Board Board of Revenue, consisting of one or more 
of Revenue persons appointed by him, which shall be subject 

to the control of the Governor General in Council in the exercise of such powers 
and the performance of such duties as may be entrusted to it by the Governor- 
General in Council or by or under any law 

3 Governor General in Council may make rules for the purpose of regulat 

ing the transaction of business by Ceof- 
Boaid of Revenue, and every •'t O' 

r 
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done in accordance with such rules shall be deemed to he the order or act, as the 
case may be, of the Central Board of Revenue 

4 The enactments specified m the Schedule are hereby amended to 
Amendments of enactments the manner mentioned in the 

fourth column thereof 

Provided that, where the power to n -«•««. nnw 

notification, order, scheme or rule, or prescr 
operation of this Act from any authority 

any other authority, any sucli appointment, notification, order, Scheme, rule, 
or form made, issued or prescribed by the first mentioned authority before 
the commencement of this Act shall continue in force and be deemed to have 
been made issued or prescribed by the Central Board of Revenue or such other 
authority, as the case may be, unless and until it is superseded by an appoint 
ment, notification, order, scheme, rule ot form made, issued or prescribed by 
the said Board or authority 


THE SCHEDULE 
Enactments Amended, 
(See SecftM 4) 


VIII I The sea Customs I i In section 3— 
Act, 1878 



(1) for clause (a) the foilomng clause shall 

be substituted namely — 

(a) Chief customs authority means the 
Central Board of Revenue Consti 
luted under the Central Board of 
Revenue Act 1924 and includes 
in relation to any power or duty 
which the Governor General in 
Council may, by notification in the 
Garelte of India transfer from the 
Central Board of Revenue to a 
Local Government the Local 
Government or such officer as 
the Local Government may 
appoint In that behalf , and 

(2) after clause (j),the following clause 

shall be inserted namely — 

* (^) Official Gazette' means inrelation 
to a notification issued by a 


2 Forsectiuiu luc 10 luwiiig bcoiioii shall 
be substituted namely: — 

“6 The Governor General m Council 
may appo nt such persons as he 
Appoint thinks fit to be officers of 
ment of customs, and to exercise the 
oistomsoffi powers conferred and perform 
cers the duties imposed, by this Act 

on such officers ' 




Schedule] 


TUb CENTRAL board OP REVENUE ACT 


103 


■ 

No 1 

Short title 

Amendments* 

187s 

vm 

The Sea Customs 
Act 1878. (Ofitd 

3 For section 7 the following section shall 
be substiluicd, namely 



1 

1 

*7 Tlic Governor General in Council may 
delegate to any Local Govern- 
Delegation ment or to the chief customs- 
of powers authority any power conferred 
under sec* upon him by section 6, and the 
liond Zjocil Gatcrnmcac or the chief 

customs authority may delegate 
to any ofllccr of customs any power so delega- 
ted to It ' 



1 

4 In sections 11, la and 14 lor the words 
‘The Local Government or, if so au 
thonsed by the Local Government, the 
chief customs authority ' the words “The 
chief customs authority” shall be substt- 
tuied.and in section 11, the words “within 
the tennones administered by it” shall 
be omitted 

1 



5 In section 13, for the words “The Local 

Government’ the words] ‘The chief 
customs authoruy’ shall be substituted 

6 ln$eciion$53 74 76 79 8$ 96, 116 128 

133 and 147 the word local wherever 

It occurs m the expression “Local Ollicial 
Gazette,” shall be omitted 



1 

7 In section 88, for the words ' the Local 
Government may from time to time 

1 direct the words ‘ llie chief customs- 

authority may, with the concurrence of 
, the Local Government direct * shall be 

1 substituted 




8 In section 128 for the words ' the Loca’ 
Government ’ , the words ' the cine 
customs authority ' shall be substi 
tuted 




g In section 133, forj the words ' the Loca 
Government, subject to the control 0 
the Governor General in Council” tin 
words the chief customs auihorny 
shall be substituted 




JO In section 155, after the words ' th« 
Local Government miy the words 
” with the previous sanction of th< 
Governor General in Council ’ shall bt 
inserted and for the words' byitsowr 
officers *'i the words" by oflicers 0. 
Government shall be substituted 


1 


11 In section 157, for the words ‘’the ^ 
Government ” the words " the Goi 

General m Council ” shall be su 
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1878 


Vin The Sea Customs j j2 
Act 1878, contd 


Amendm^fe «. 


In section 188, for the words the Local 
Government.” in both places whwe they 
occur, the words ** the GovernoT-Getieral 
in Council shall be substituted 


13 In section 191, for the words " the Local 
Government the words * the Governor- 
General m Council ” shall be substituted 


14 After section 204 the following sections 
shall be inserted, namely — 


1908 


J914 


1922 




HI 


XI 


The Indian Salt 
duties Act, 1908 


Publica- 
tion of noti 


“205. Any notification published m the 
Gazette of India by the chief 
customs authority under section 
.. . 53, section 74 • section 76 

fications in section 79, section 85, section 
local official 96, section 1 16, section 128, sec- 
Gazcties lion 133 or section 147 shall 

forthwith be republished m the 
local official Gaseite of each province to which 
It relates,”* 

In section 2, for the words, “the Local 
Governraeni” the words and figures *if so 
empoived by the Governor General m Council, 
the Local Government or the Central Board 
of Revenue constituted under the Central 
Board of Revenue Act, 1924“ shall be substi 
tuted 


The Indian Copy In sub section (2) of section 6, for the words 
light Act, »9J4 ‘the Local Government” the words 'the Chief 
Customs authority shall be substituted ” 


The Indian Income i 
tax Act jg22 


After clause U) of section 2 the following 
clause shall be inserted namely — 

‘(4A)‘tlie Central Board of Revenue 
means »he Centra] Board of Revenue 
constituted under the Central Board 
of Revenue Act, 1934 ’ 


2 In section J— 

(r) in clause (a) of sub section (1) for the 
words "a Board of Inland Revenue” 
the words ‘ the Central Board of 
Revenue" shall be subsiiiuted and 
(h) Sub section (2) shall be omitted 3 


m sub stn.on (3) ol section 6, fo? the 
trords 'the Board of Inland Revenue" 
the words “the Central Board ot Revt 
nue shall be subsiituied 


Caitiin entries after this have been omitted by Act I3 of 1927 



locXl amendments supplement 

Amendments by Allahabad High Court. 

Ordfr XXXIII 

( 5 ) In n.Ic 5 (a) add the irords "aud the -ipphctnt on bcinff required by the 
Co^n maVe any amendment wuhtn a time to be fucd by the Courts, fails to do 
so” /he fgurts nnd/Je frerrf ‘er* 

Add tbe fo’lowtrg ejoHnaiion to nile 5 at tlie end — 

Exfhmt on ‘ — An application sbsll not be rejected under clause (d) merely on 
the groand that the pronosed suit appears to be barred by any law 

Ordkr XU 

37 Delete the words •'aad s^ • • ■ • ’ - » n the 

suit tn lines 4 and 5 ef the rule , 

Where the appellate ccun ' ■ • with 

the onginal proceeding m the suit 

Oroek \UV 

■ ■ ■ * rule ‘ball be allowed tnl-si. i 

posel rc'ponderts 

Amendments by Calcutta High Court 

Ol U! p x\t 

I O de 21,’' ' n r f — 

ViTitri* t’-" TO •- o'- t »• ro X p «■> t f » l’ r aLncultural 
prod c, n t <* Ts -»s "xn of j ne \ ot iSt, a nO *- lib mi ’c by 
actual se sut», a <■ ^'\i ' t «' t iV a 1- i\ 1 rl i o;i j ,.ep 

the property in his o.*n custody or lu the cu^tsoy c** o w 01 »uljo 1 a. « and 
shall be resjMssible for the due custody thereof * 

Provided that when the property seited does not, intbe opinion of the aiiaching 
* *■ ■* "•* -aiural decay or 

the attaching 


11 Add the following as Rule 63A, Order 21 •“ 

W^en an attachmeut 0/ movable properly ceases the Court may order the 
restoration ot the attached properly to the person m whose possession i^ was before 
the attachment 

in Insert the following asjOrder XXIA 

1 Every person applying to T Civil Court to attach movable property shall 

, ^ V,,. Prs 

■ custody 

les prfs 
■ roade the 

“ deposit 

shall be released from attachment ^ 

2 The following daily rates shall be chargeable for custody and maintenance nr 
livestock under atiTchraeni — 

Goat and pig — Anms 2 to annas 4 
Sheep —Annas 2 to annas 3 
Cow aad bullock — Annas 6 to annas 10 
Calf— Annas 3 to annas 6 
Buffalo — ^Annaa B to annas 1 2 
Horse — Annas S to annas 12 
Ass — Annas 3 to annas 5 
Poultry — Annas 2 to annas 3 pics 6 
Explanation —Although the rates indicated above are regarded as 
the Coutis' 5I ould consider mdiv dual circumstances and the local 
permit deposit at reduced rates where the octu-*! e\pens“s are likely 
C P Code— Supplement 
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of the minima or maxima. If my specimen of special value in any of the above 
classes is seiicdfafepecialirate may UWd b/ tfie Court. If anyantmal not specified 
IS attached, the Court may fix the cost as i «pccial case. 

3 When the prope y'aita hcd consists of aoncultural implements or other 
articles which cannot mveni^nily be rcinm'eil and the attaching officer does not 
act under the proviso t uV 43. Order 21, he miy. unless the Court has oihernise 


In advance ^ . * * 

+. If attached property (other than livestock) is not sold under the’ proviso to 
Rule 43, Orders!, or retained in the village of place where it is attachen, i shall 
be brought to the Court house at the decree oiders expense and delivered to 'he 
proper officer of the Court. In the event -ol the decree holder failing to mahe his 

... r. .V- • _» .v_ _ _ 1 ifetyi or paying the cost 

* pigment has previously 

■ * . • 10 he withdrawn and 

tne property snail ue iiwue over lu uie trvon m wiiose possession t«is before 
attachment. 

S. When livesiocl: is attached it shall not, without the special order of the Court 
be brought to the Court Or Its compound or vicinity, but shall be left at the village 
or place where it was attached lo the manoer and on the conditions set forth jn 
T) i« - ..r.t. - n.Js. . , 1 

' • • • ... . under Clause 

• 4 * • . • I siaiutonance 

■ • • II not bo Jefr in 

< * • • ss m addiiKiit 

• • • • care and nnin- 

tcnance. 


euch-iLu. 

7. Wlienever It shall appear to the Court that livestock under attachi isnt .ire 
not being properly tended or maintained, the Court shall make such orders as .ire 
necessary direct the attachment to cease and the livestock to be returned to the 
person in whose possession they were when attached The Court may order the 
decree-holder to pay any expenses so incurred in providing for the care and mam 
tenance of the livestock, and may direct that any sum so paid shall be refunded to the 
decree-holder by any other party to the proceedings 



9 Nothing In these roles shall prevent the jtidgmeni debtor or any person 
• making such arrangements tor 

• y nor be inconsistent with its sife 


to The Court may direct that ' 
by the attaching officer or are 


luk. me v^ourt may 

rules be recovered as costs 


Ji. In the event of the custodian of attached pri^erty fadirr, after due not.r^ 

©produce such property at the place named to the officer deputed for the p-irpose’ 
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or to restore « to ns owner jf so onlered or failing m tlic case of livestock to 
iretmtiia and take pro,>cr care thereof, he shall be liable to be proceeded against for 
the cnforccTient of 1 ts bond m the execution proceedings 

J2 r-rjpert) 0 her than hvcsiocl. 15 brought to the Court, it shall imiQe 

diatclv he n'lJc o rtotbcNmr, who shall keep it on his sole responsibility in 
si.di nUce i'- •j"— - > » . If the property cannot from its nature 

• ■ I the Court premises or m the personal 

■ ‘ • • • approval of the Court, maw such 

' provasion as may bentos: convenient 

and economical If an> prem ses arc to be hired and persons are to be engaged 
for watch 'g the ptopetlj the Cout, shall fijt the charges for the premises and the 
reTuDCntJOn to be alloarcd to the persons (not being ofTi^rs of the Court' in whose 
CU' ody the prop— ay is kept Ml such costs shall be paid into Court by decree* 
folder m adaance far sncli period as the Court niaj from time to time direct 

13 WT en a'taclicJ livestock is brcjj^hi to Court under special order as aforesaid 
u shall be imr-cdia cl> madeoer to the Naur, who shall b'. responsible for us due 
preseri anon and safe custtyiy until he delivers it up under the orders of the Court. 

,/ If I ... -j — t,y Cosernment or local ajthority m or near 

' ■ I. ihe Natif shall, subject to the approval of the 

* ■ ■ livestock as can be properly kept ^here, m 

• ■ • • • responsible for the properly to the Nant ard 

shall receive from the S’atir the same rates for accommodation and maimenarce 
thereof as are paid m respect of impounded cattle of the «ame description 

tj U there be tio pound available or if in the opinion of the Court it be mcon 
Ves'-" 0 b'^ge the at'ached livestock m the pound, the Natir may keep them m 
1 sovnr'^T«-s, or he may eottus* tl'-n to anv person jtlected by htmself and 
anp’ovei jv C e Cj i' 

16 * 1C ur-i . Tr I in-* le a i • 1 \'‘st2"k shan be Paid into 

U » Co “ ’ j t ' t 1 0 J^r a a Iva re f n> > ti in iii<. n n i» l i -nt* 

as often a» u.t C « - * » , c ■“ i Ji * t a t u event o( fid jjn i<> pay the 

costs wilbm the time fixed by the Court, the mucltrue u huj.!! b i ; dr i* o an i d e 

livestock shall be at the disfMsal of the person to whose possession it was at the time 
of attachment 

17 So much of any sum deposited or paid into Court under these rules as may 
not be expended shall be refunded to the depositor 

O 37, r 1 —In Rule 1 of Order XXVII make the following amendments — 

(0) m clause (<) the word "and” shall be omitted, 

(1) after clause (c) the following clause shall be inserted, namely : — 

"(fc) all Civil Courts (ex>-ept Courts of Small Causes) m the districts of 
ChttagODg. Dacca, Pabna and 34 Parganas and* 

O 43 , r, 1 —For Order LXllI read XLIII and for ‘'insert the following •• shall 
‘ Jjw// iie after CVdk'- -YiWJ — (fjf Jio 

Older under rule 57 of order XXI, directing that an attachment shall cease or directing 
or omitung to direct that an attachment shall continue 

Schedule 1 — Appendix A — Form no 13 — in the form of ‘ Breach of agree 
mentto purchase land No 13 of Appendix Atothe First Schedule confe/ the word 
“bighas” aud substitute therefot tbe words 

"bigbas 

Schedule I — Appendix E— Form No 15 k-^lmert tht following after 
tkt Form no x 5 , Appendix E — 


Form no 15 A 

Bond for saje custody of mojable property •atlacnsd and left in charge of any 
person any sureties 

(Oruer XXIA Rules 3 fa) and 5) 

In the Court of at Civil Suit No 

of A 1} ol against 

C D of 
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' il Salim 

249 271 

Adinarayana Ijer 

986 

Satar Hahibax 

827 
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1006- 
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858 8S9 

Adffl Gen of Bengal i Prem Lai 

16 

Sattar 

79;> 858 

Adu Shikdar 

748 910 

V Sm. Moti Bibi 

1092 

Advocate In re 

41 1299 

Sikdar v Mathu Singh 

563 

Advocate of Allahabad 

41 1299 

Sevan V Ramam Mohan 

1174 
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206 

Wahid Khan 

498 1207 

Afndi 

963 
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498 
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640 
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Agnes Hamilton 
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446 
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1287 
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(21 S L R569) 

269 
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(17 A L J 200) 
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380 1288 

i, Jan 
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Ahammad Sheikh 
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Abdullah (P R No 14 of 1914) 1050 12 ^ 
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218 

(5 L L J 271) 

99 
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968 
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451 

Dm (28 Cr L J 252) 

221 

(27 Cr L J 949) 

66 
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999 1003 
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968 

Husain Khan 

409' 

(33 P L R 382) 722 

723 744 

Khan 

6 »27 

Khan (18 A. W N 145) 

578 

Shah 

590 595- 

(37 CaL 52) 

469 tr 


341 

Abdulsatarkhan 

1162 

Ahmada 

1042 

Abdur Rahim 

1011 

Ahmed (P W R Na 23 of 1913) 

746 

Rahman 

856 

(1 Lah C 4541 

500- 

Abdurrahman Said 
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1205 

Abdus Salam 

937 
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Sattar 

821 
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073 
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Bepan 

8-^ 
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Hosham 

2>4 360. 

Abmash Chandra Sarkar 

911 
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aio 
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883 894 
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28 
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1019 
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Zar 

-17 

Aijaz Husain 

oo9 

Acharjjs 

698 7S7 
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1215 
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1333 
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845 
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12n 
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210 

Addaita Bhu a v Kah Das De 

51 
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334 441 
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1324 
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127 135 

Adil Mohamed 
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37'> 
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THE COtjB OF CIVIL PROCEDURE 

'■ ■■ (act V OF 1908)' 


CONTEMTS 


Sections 

Prelimjnary 

1 Short title commencement intl 

extent 

2 Definitions 

3 Subordination of Courts 
4. Savings 

5 Application of the Code to Reve 

nue Courts 

6 Pecuniary jurisdiction 

7 Provincial Small Cause Conns 

8 Presidency Small Cause Courts 


PART 1 

SUITS IN GENEPAL 

JURlSDlCTtON OF THE COURTS AND 
hts ;urf c ili 

9 Courts to try all civil sums unless 
barred 

10 Stay of suit 
ri res tf(t 

12 Bar to further suit 

13 \\ hen foreign judgment not con 

elusive 

14 Presumption as to fore gn judg 

menis 

PLACfi‘'OF suitfo 

15« Court in which suits to be insti 
tilted 

16 Suits to be instituted where subject 

matter situate 

17 Suns for immoreable property 

situate within jurisdiction of 
difierent Courts 

18 Place of institution of sun where 

local limits of jurisdiction of 
Courts are uncertain 

19 Suits for compensation for wrongs 

to person or moveables 

20 Other suits to be instituted where 

defendants reside or cause of 
action arises 

21 Objections to jurisdiction 

22 Power to transfer su is which may 

be insiituied m more than one 
Court 

23 To what Court application lies 

24 General power of transfer and 

withdrawal 

25 Power of Governor General in 

Council to transfer suits 
C C H Vol I--14 


Sections ■* * 

I^5TITUTI0N OF SUITS 

26 Institution ofsuits, 

SUJtMONS AND DlSCO\ER\ 

27 Summons to defendant 

28 Service of summons where de 

fendan* resides in another pro 
Vince 

29 Service of foreign summonses 

30 Power to order discovery and ihe 

like 

31 Summons to witness 

32 I enaliy foi dcfiult 

jUDCMPNT AND DECREE 

33 Judgment and decree 

Interest 

34 Interes 
a Cos 8 

Compel sateu cosis n respect of 
false or ve>auous claims or de 
fences 


PART n 
EXECUTION 
General 

36 Application to orders 

37 Definil on of Court which passed 

a decree 

Court by which decrees may 
EE EXECUTED 

aS Court by which decree may be ^ 
executed 

39 Transfer of decree 

40 Transfer of decree to Court in 

another province 

4T Result of execuuon proceedings to 
be certified 

42 Powers of Court in executing trans 

ferred decree 

43 Execution of decrees passed by 

British Courts tn places to wl ich 
til s Part does not extend or m 
foreign terniory 

44 Execution of decrees passed by 

Courts of Native States 

45 Ex ecution of decrees in foreign 

terntorj 
46, Precepts 
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THE CODE OF CIVI^ PROCEOUI^E 


[CONTBVTS. 


Sections 

QwEsnovs ro db IJctermined bv 
Court n'CECuT;>G Decree 

47 Questions to be detertnined by llie 

Court executing decree 
Limit of time for execution 

48 Execution birred in cernm cases 

transferees and legai. 

REpRESEVlATiVES 
49. frinsfcrce 
so i-egil rejiresentative 

TroceduRE in Execution 


5ec(ion 

73 Where Court may aathorue 
, Collector tostay publicsaleofhnd 
Distributiov of assets 
73 Proceeds of execution sale to be 
‘ rnieibly distributed amongdecree 
hoMcrs 

KBSISTANCB TO EXECUTION 
74 Resistance to execution 

PABT III 


51 Powers of Court lo enforce exccu 

tion 

52 Enforcement of decree against 

legal representative. 

53 Lnbtluy ol property 

54 Partition of estate or separation of 

share 

Arrest and detention 

55 Arrest and detention 

56 Prohibition of arrest or detention 

or women in execution of decree 
for money 

57 Subsistance allowance 1 

58 Detention and release j 

59 Release on ground of illness 1 

ATTACItMENT j 

60 Property liable to attachment and j 

sale in e>ecu ion or decree I 

6 1 Part al exempt on of agricultural j 

produce j 

62 Seiture of property in d veil ng I 

house ( 

63 Property attached n execiiuoi of I 

decrees of several Courts 

64 Private alienation of properly nficr | 

attachment to be void 
Salf 

6$ Puicbaset’s a \\c 

66 Suit against purchaser not naiin 

tamable on t.rouiii| of j irchasc 
being on bell itf of pla ntiif 

67 Power for Local Cinvcinment lo 

maCe rule® as to sales of Ian I in 
execution of decrees for payment 
of money 

Deekoatiov to Collector of power 
TO EXECUTE DECREE AGAINST 
IMMOVEABLE PROPERTV 
63 Power to prescribe rules for trans 
ferrmg to Collector execution of 
certain decrees 

69 Provisions of Tliird Schedule to 

app^y , 

70 ’ " ' ^ 

7 1 

juuicia y 


incidental proceedings 

Commissions 

75 Power of Court to issue comims 


sions 

Commission to another Court 
Letter of request 

Commissions issued by foreign 
Courts 


PART IV 

SUITS m PARTICULAR CASES 

Softs BV OR AGAINST THE GOVFRNMENT 

OR Public Officers in their 

OFFICIAL capacity 

79 Suits by or against Coiernment 

I? Exemption from P®* 

sonal appearance 
8a Execution of decree 
SUITS nv ALirNS and by or against 
roFEioN AND Native Rulers 
81 \\l CM aliens may'sue 

84 \V 1 CM foreign Stales may sue 

85 J erxons specially appointed by 

Government to prosecute or de 
fend for Princes or Chiefs 

86 Suits against Princes Chiefs 

ambassadors and envoys 

87 Style of Princes and Chiefs as 

parties to suits 

Interpleader 

88. \Vhere Inictpleader auu may be 
instituted ^ 
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SPECIAL 1’ROCEEDINGS 
Arbitration 

89 Arbitration 

Special Case 

for opmion of 
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Suits relating 10 Public 
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91 Public nuisances ■"* 

92 Public chanties 

93 Exercise of powers of Advocate 
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SUPPLEMENTAL PROCEEDINGS 

94 Supplemental proceedings 
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REFERENCE. REVIEW AND 
REVISION 
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SPECIAL PROVISIONS RELATING 
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COURTS 

116 Part to apply only to certain High 

Courts 

117 Application of Code to High 

Courts 

iid Execution of decree before as 
certamment of costs 

119 Unauihoriied persons not to ad 

dress Court 

120 Provis ons not appl cable to High 

Court in original civil or insolvent 
jurisdiction 


96 Appeal from or g a decree 

97 Appeal from final decree where 110 

appeal from prelimi lary decree 

98 Decision avbere appeal heard by 

two Of more Judges 

99 No decree lo^be reversed or modi 

fied for error or irregularity not 
affecting merits or jurisdiction 

Appeals from Appellate Decrees 

100 '' 

101 
icr* 


121 

122 

123 

124 


issues of fact 
Appeals from Orders 

1-7 

104 Orders from which appeal lies 128 

105 Other orders 

106 What Courts to hear appeals 129 
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Appeals 130 

107 Power of Appellate Court 

io3 Procedure in appeals from appellate 
decrees and orders 

Appeals to the King in Council 

log When appeals he to King m 
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110 Value of subject matter 

itt Bar of certain appeals 13" 

112 Savings 
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persoinl appearance 
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142 Orders and nonces to be m 
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144 Application for restitution 
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act no V OF 1908/ 


Received the G G 's assent on the sist March, 1908 
An Act to catnohdafe and amerd the laws relating to the Ptocedurt 
of the Courts of Ctvtl fudicature. 


Whereas it is expedient to consolidate and amend the laws relating fn 
ptoesdme of the torts ot the Cml Judicature , .t ts hereby enacted ™ 

0W5 : — 

Interpretation— The present code like the previous ones of tss, .c— 
oacu„tol,da.,n. and autrud.ue Ac. .n.erp?«„.t“’„°ra”Ac' the 


the , 
follows : — 


,uCo„»=,.,r««,^ they P. V.,pp ,35 pV.fJ:,, 

^-T psriion of the Civil Procedure Code exfj.n,tprt .v- o j 

Coe,., Calcutta, Catcuua Garette. IS 


For 
Cause 
of practi' 



Preamble] 


TftB CODb O? aVIt pROCfiDURft 


lod 


ot Lord Chancelhr, Lord Ha{if'ury Vaghano v Bank of England, 6o L J ^ C 
145-64 L T 353=39 W R; 657 = (i89i) A C 102 at p 107, must be borne m 
mind There he observed ‘ i am wholly unable lo adopt the view that, where a 
statute IS expressly sud to cpdify the law you are at liberty to go outside the Code, 
so created, because before the tftiaience of* that code another law prevailed " In 
the same case at p 144, £orrf //rrrfAe// also observed “The proper course is in 
the first instance to examine the language of the statute and to ask, what is Us 
natural meaning, unmtluenced by any considerations derived from the previous 
state of the law, and not to start wiih enquiry bow the law previously stood and then 
assuming that it was probably intended to lease n unaltered, to sec if the words 
of the enactment will b“ar an interpretation m conformity with this view If a 
’ * ’ ' * ’ • branch of the law, is to be treated 

• be almost destrojed and the 

ustrated The purpose of such a 
■ wall by It, the law should be 

ascertained b> inierpreiuig the language used instead of, as before, b) roaming over 


The Act has been^extenJed by notihcation under ss 5 and SA of (he Scheduled 
Districts Act, 1S74 (14 of 1874), to the following Scheduled Districts — 

( 1) The Districts of Jalpatgon, Cachar (excluding the North Cachar Hills), 
Sylhet, Goalpara (including the Cistern Duars) Kimrup Dirrang, 
Nowgong (excluding the Mthir Hill Tracis), Sibsagar (excluding the 
Mibir Hill Tracis) and Lakhimpur (excluding the Dibrugar Frontier 
Tracis) Gazette of India, 1909 Pt I p 5 Gazette of India, 1914 

Pt I p 1690 

(a) Upper Burma (except the Shan States) Gazette of India, 1909 Ft I. 
IP 5 

(3) The Province of Sindh Bombay Government Gazette, Extraordinary, 

1909 Pt I, Gazelle of India, 1909 Ft I, p 3“ 

(4) The Districts of Darjeelmg and Dixiricts of Hazanbagb, Uanchi, Palamau 

and Manbhum in Cbota Nagpur Calcutta Gazeuc 1909 Pt I, p 25 
Gazette of India, 1909 Pt I p 33 

(5) The Province ot Kumaun and Garwal and the Tarai Parganas with modi 
fications United Provinces Gazette, 1909, Pt I, p 3 Gazette of India, 

1909. Pt I, p 31 

(5j Ti „ i> . 1 1 . T* . Tx t. TN - _j .u,. Scheduled portion 

' * *909 Pi I, p 4 


(7) 

(8) Pt I, p 33 

(9) The Districts of Peshawar, Hazara, Kohat Rannu, Dera Ismail Khan 

comoosing the North West Frontier Province Gazette of India, 1909, 
Pt ll p 80 

(to) Sections 36 to 43 to all the Scheduled Districts in Madras, Gazette of 
India, 1909, Ft I, p 152 

/U) To the Scheduled Districts of the Central Provinces,, except so .muclijLS 
IS already in force and so much as authorizes the attachment and sale of 
immoveable property in execution of a decree not being a decree directing 
the sale of such property Gazette of India, 1909 Pt I p 239 
(i?) To Ajmer Merwara, except sections i and 155 to 158 Gazejte of Jndu 
1909 Pt 11, p 480 

(13) To pargana Dhalbhtim the municipality of Chaibassa in the Kolhaii 
and the Porahat estate in the district of Singhbhum Calcutta Gazette 
1909 Pt I p 453 . Gazelle of India 1909 Pt 1, p 443 

ion (3 of 1872), 

■ lie have been 

ir the trial of 
gulaiion, 1S93 
a e in the Angul 

O Code 

■ ider s 3 of the 

Baluchistan Laws Regulation, 1913 (2 of 1913) Bal Code Sections 38 39 4iand45 

45and46 Order IK Rules i and 2 Order XKI, Rules r — 9 lave been declared m 
force in the Arakan Hill District by Regulation! of 1916, s a Supplement to 
Burma Code 
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135 Exemption from nrrest under civil 

process 

136 Procedure uhereperson tobearres 
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is outside district 

J37 Lanpuage of Subordinate Courts 

138 Power for Local Government 10 

require evidence to be recorded 
m English 

139 Oaih on affidavit by whom to be 

administered 

140 Assessors in cau«es of salvage 

etc 

141 Miscellaneous proceedings 

142 Orders and notices to be in 

writing 

143 Postage 

144 Application for restitution 
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I 146 Proceedings by or against represen 

' tatiyes 
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under disability 
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149 Power to make up deficiency of 

court fees 

150 Transfer of business 

i;f Saving of inherent powers of Court 

152 Amendment of judgments, decrees 

or orders 

153 General power to amend 

154 Saving of present right of appeal 
I5 j Amendment of certain Acts 

1 56 Pepeale/i 

157 Continuance of orders under re 

pealed enactments 

158 Reference to Code of Civil Proce 

dure and other repealed enact 
ments 
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The first SCHEDULE —Rules of Procsuure 
APPENDIX A — Plf\Dincs 

APPENDIX B —Process 

APPENDIX C —Discovery Inspection and Admission 
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APPENDIX F— Supplemental Proceedings 
APPENDIX G —Appeal Reference and Review 
APPENDIX H —Miscellaneous 
The second schedule— arbitration 
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*" ON OF Decrees by Collectors 
■ tments amended 


ACT NO V OF 1908/ 


Received the G G 's assent on the 2ist March, 1908 
An Acf io {cftioUdate and amend the laws relating to the Ptocedure 
of the Courts 0/ Civil Judicature 
Whereas it is exi-edient to consolidate and amend the laws relatine to 
procedure of the Courts of the Civil Judicature , tt is hereby enacted^ as 


the _ 
follows : — 


hereby enacted as 

Interpretation— The present code like the previous ones of 1882 and 1877 
Iso a consolidating and amending Act In imerpreuiig such an Act the observation 


* For Statement of Objects and Reasons xwGateUe of India 1007 Pt V v. 
,75 , rot Ropotl orstlcct Comm.l.ce, ,508 P, V, p 3; and for Proceedings 

in Council see Ihd 1907 Pt VI, pp 135 lbid\^% p 8 12 and 213 

For pertion of the Civil Procedure Code exiendpd .1,,. u j 

S“r«Scr' ' P *" Schedn'le A'wMe,' 
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Ppeambtel 

Lord Cfurtelhr, Lori Dank of E»<:tjnd 6o L J I? 

1^5-64 L T 3ji=39 W Rt, 6S7=*l*^9l) A C loj up 107, must be borne in 
mind There he observed * I atn wlioll) u nble 10 i lopi the vies il at, where a 
)ou arc at lib rt> to go outside the Code, 
that cole another law prevailed” in 
, also observed Flic proper course is in 

the first instance to evamine the language of the statute and to ash, what is us 
na ural meaning uninfluenced by any considerations derived from the previous 
s ate of the law, and not to siart with enquiry bow 
assum ng that it was probablj intended to lca\ 
of the enactment "ill bear an interpretation m 

- - branch of the law, is to be treated 

■ bv. almost destrojed and the 

ustrated The purpose of such a 
with by It, the law should be 
ascertained by inierprcti ig the language used instead of, as before b) roaming over 

The Act has been^exten led by noiificatioa under ss s and 5 A of the Scheduled 
Districts Act, 1874 (14 of • ' ' Districts — 

( 1) The Disiricis I he North Cachar Hills) 

Sjlhet Goalj s) Kamntp Darrang, 

Nowgong (ev Sibsagar {excluding the 

MiLir Hill T ‘he Dibrugar Frontier 

Tracts) Gazette of India 1909 Pi I p 5 Gazette of India, 1914 
Pt 1 p 1690 

(а) Upper Burma (eveept the Shan States) Gazette of India, 1909 Pi I 

P S 

(3) The I rovince of Sindh Bombay Government Gazette, Extraordinary, 

1909 Pi 1 Gazette of India 1909 Pt I p 3-' 

(4) The D sir cis of Dvnechng and Districts of Hazanbagh, Kanchi Palamau 
and Manbl uin n Cloa Nagpur Calcutta Gazette 1909 Pt 1, p 2? 
Gazette of India 1909 It I p 33 

(5) The Province of Kumaun and Garwal and the Tarai Parganas with modi 
ficacions United Provinces Garette 1909, Pt I p 3 Gazette of India 
1909 Ft f, p 31 

(б) The Paraana of Janswar Bavvar tn Debra Dun and the Scheduled portion 

of the Alirzapur D strict United Provinces Gazette 1909 Pt I p4 
and Gazette of India 1909 Pt I p 32 

(7) Coorg Gazette of India 1909 Pt 1 p 3-‘ 

(8) Scheduled Districts in Punjab Gazette of Indix, 1909 Pt I p 33 

(9) The Districts of Peshawar, Hazara Kohat Bannu Dera Ismail Khan 

composing the North West Frontier Province Gazette of India iQOo 
Pt 11 p 80 

(10) Sections 36 to 43 to all the Scheduled Districts in Madras Gazette of 
India, 1909 Pt I p 153 

(it) To the Scheduled Districts of the Central Provinces, except so much as 
IS already in force and so much as authorizes the attachment and sale of 
immoveable property m execution ofa decree not being a decree directing 
the sale of such property Gazette of India 1909 Pt I p 239 

(12) To Ajmer Menvara except sections i and 155 to 158 Gazette ofindia 
1909 Pt II, p 480 

(13) To pargana Dhalbhtim the municipality of Chaibassa m the Kolhan 
and the Porahat estate in the district of Singhbhiim Calcutta Gazette 
1909 Pt I p 455 Gazette of India 1909 Pt I, p 443 

ent Regulation (3 of 1872), 

first Schedule have been 
he Code for the trial of 
Justice Regulanon, 1893 

(5 of 1893) Calcutta Gazette t909 Ft I p 45 an! the whole Code m the Angul 
D strict under s 3 of the Angul Laws Regulation, 1913 (3 of 1913) B & O Code 
This Act has been declared in force in British Baluchistan under s 3 of the 
Baluchistan Laws Regulation, 1913 (2 of 1913) Bal Code Sections 38 39 41 and 42 
4S and 46 Order lx Rules i and 2 Order XXI, Rules I — 9 I ave been declared m 
^rce m the Arakan Hill District by Regulation I of 1916 s a set Supplement to 
Burma Code 
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a vast number of authorities in order to discover what the law was extracting it by 
a minute critical eximimtion of the prior decisions, dependent upon a knoiviedge 
of the exact effect even of an obsolete proceeding such a demurrer to evidence i 
am of course far from asserting that resort may never be had to the previous state 
of the Hw for the purpose of aiding in the construction of the provisions of the Code 
If, for example, a provision be of doubtful import, such resort would ^ perf^tJy 
legitimate ’ bee also A I R 1928 B g?«=joBom J.-R i , 3^ C P3- f3 

I A i8“6 M L J 71 . 14 A 145 , 2a B 112 , 29 C 707^^9 I A 196=6 ^ W 

N 82s , . . , 

Every statute which takes away and impairs vested rights must not be presumed 
to have a retrospective operation, unless the language clearly supports a contrary 
construction 36 C L J r33 , 47 C iro8=»24 C W N ioii«5SIna Cas 327 
This rule is based on the maxim Conshtuiio futuris Jorman tmpoure debet non 

iractertii^ (A new rule ought to be prospective not retrospective, in its operation) 
Moon 'I Durden , Ch a- But the general principle, indeed seems to be that 
alterations in the procedure are always retrospective, unless there be some good 
_ _ T - ^pp Cas 603 , Knnbray v Draper, L R 

Ch D 69 , lurnbullv 15Q B D 

No rule of construction is more firmly 
ctive operation is not to be given to a statute 
as to impair an existing right or obligation otherwise than as regards matter of 
procedure unless their effect cannot be avoided without do ng violence to the 
language of the enactment If the enactment is expressed in language which is 
fairly capab 
Per IVright 
procedure h 
to ail actions 

iatKeas joamon, t 263 Ihe 
>e understood to overlie the whole 
and by showing the intention of 
iterpretation of these protisions 

* ^It^s nof allowable says ra//// to interpret what has no need of interpretation 
(Law of N S 23) Absoluta unlentta exposttore no tndiget (2 Inst 533) The 


absurdity 27 C n-3C W N 660 If the language admits of no ioubt or secondare 
meaning, it is to be obeyed 32 C W N 1136- A I R 19^9 Cal 141 Wher 
there IS a positive enactment of the Indian Legislature the pioper course is t° 
examine the language of statute and to ascertain its proper mcanini, un nfluenced 
bv any consideration derived from the previous sbitc of the law or of the Eniri.ci, 
lLv u^n which It IS founded AIR 1928? C 2,A 1 R 1928 Lah 361 ® 

PRELIMINARY, 

Short title commencement J n '”1'? be cited ns 

and extent the Code of Coil Procedure i9o8 

(2) It shall come into force on the first day of January, ’ i9oq 

(3) This section and sections 255 to 158 extend to the whole nf t, 

India the rest of the Code extends to the whole of RiJtiah ^r^tish 

Scheduled Districts the 

Acifl’ftoir''” V.dethe Genera. Claeses 

Scheduled Districts —Vide Schedule I to the SchedviUri n 
„t .874 Where prop-rty ts Schednlcrl D.s.ncB an n,5„ fc '’'a™,' 
decree 13 Without jurisdiction 51 fnd Ca> r8s=A 1 R 1919 P C 150 

Poreignera— Foreigners are not excepted from the ^r, , . 

Courts 49A 669“A I K 1927 All 413 J^^'^^^'ction of British Indian 



Code whether exhaustive —The Code of Civil Procedure is not exhaustive 
39 Ind Cas 763=2 P L J 361 

_ . 2 [S 2 ] In this Act, unless there is 

Detinmons^ anything re| ugmnt in the subject or context,— 

(1) “Code’ includes rules 

(2) ‘ decree ’ meafis'ihc formal expression of an adjudication which, so 
far as regards the Court expressing it conclusively determines the rights of 
the parties with regard to all or any of the matters in controversy in the suit 
and may be either prehmmarj or final ft shall be deemed to include the 
rejection of a plaint and the determination of any question within section 47, 
or section 144 but shall not include — 


(а) any adjudication from which an appeal lies as an appeal from an 

order or 

(4) any order of dismissal for default 

Explanation — A decree is preliminary when further proceedings have to be 
taken before the suit can be completely disposed of It is final when such 
adjudication completely disposes of the suit It may be partly preliminary and 
partly final 

(31 * decree-holder means any person in whose favour a decree has been 
passed or an order capable of execution has been made 

(4) * district” means the local limits uf the jurisdiction of a principal 
Civil Court of original jurisdiction (hereinafter called a District Court’) 
and includes the local limits of the ordinary original civil jurisdiction of a 
High Court 

(5) foreign Court n eans a Court s tuate beyond the limits of British 
India which his no aulhoruy m Br iish India and is not established or continued 
by the Governor General m Council 

(б) ‘ foreign judgment ’ means the judgment of a foreign Court 

(7) Government Pleader includes any officer appointed by the Local 
Government to perform all or any of the functions expressly imposed by this 
Code on the Government Pleader and also any pleader acting under the 
directions of the Government Pleader 

(8) Judge means the presiding officer of a Civil Court 

(9) judgment means the statement given by the Judge of the grounds of 
a decree or order 

(10) judgment debtor means any person against whom a decree has been 
passed or an order capable of execution has been made 

(11) legal representative' means a person who in law represents the estate of 
a deceased person and includes any person who intermeddles with the estate of 
the deceased and where a party sues or is sued in a representative character the 
person on whom the estate devolves on the death of the party so suing or sued 

(12) mesne profits of property means those profts which the person in 
wrongful possession of such properly actually received or might with ordinary 
diligenc** have received therefrom together with interest on such profits but 
shall not include profits due to improvements made by the persoi 111 wrongful 
possession 

('3) ‘moveable property includes growing crops 

(14) order means the formal expression of any decision of a Civil Court 
which IS not a decree 

(15) pleader means any person entitled to appear and plead for another 
in Court and includes an advocate a vakil and an attorney of a Hi^h Court 

fx6) prescribed means prescribed by rules 

(17) public ofticer means a person falling under any of the following 
descriptions namely — 


(n) every Judge 

(6) every member of the Indian CmiSetvice 
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(e) every commissioned or gazetted otScer in the military or naval forces 
of Hjs Majesty, including His Majesty’s Jnoian Marine bervsce, 
while serving under the Government , 

(</) every officer of a Court of Justice whose duty it is, as such officer, to 
investigate or report on any matter of law or fact, or to make, 
authenticate or keep any document, or to take charge or dispose 
of any property, or to ezecute any judicial process or to administer 
any oath^ or to interpret, or to preserve order, in the Court, and 
every person especially authorised by a Court of Justice to perform 
any of such duties , 

(e) every person who holds any office by virtue of which he is empowered 
to place or keep any person in confinement ; 

(/) every officer of the Government whose duty it is, as such officer, to 
"■ • ' * ' es, to bring offenders 

• ' or convenience , 

(e) ■, take, receive, keep or 

expend any property on behalf of the Government, or to make any 
survey, assessment or contract on behalf of the Government, or to 
execute any revenue process, Or to investigate or to report on, any 
matter affecting the pecuniary interests of the Government, or to 
make, authenticate or keep any document relating to the pecuniary 
inte * f.i. r . . . .1 

for . 

(i%) every c 

(r8) ‘‘rules’’ means rules and forms contained in the First Schedule or made 
under section tsj ot section : 


(i9) “share in a corporation” shall be deemed to include stock, debenture 
stock, debentures or bonds • and 

(ao) “signed” save in tlie case of a judgment or decree, includes Stamped, 
Ooda— The method of construcuon properly applicable to an Act divided into 
sections and rules is the C P Code is. that ihe section lay down general pnnciDlcs 
and the rules provide the means by which they can^e applied, and they cannot be 

contained m the 
fundamental and is 
Jetails and macbin 
s jurisdiction while 
vs tint ihp body of 
in conjunction with 

, . ‘s 329 see ,,1,0 

44 C 0 IV ^ o/ = 4 i iiiJ v,i> ijo 

Decree— Final decree means decree which settles ill disputed question between 
parlies A decree modified in a review must be considered as the fimi 
I I R . 93 « Cal Ind Cas 258 Decision finilly determSg rS 

of parties, not finally drawn up is still a decree 26 j. R 2i=fz7 tori 
887 = Ind Rul (,93c) Nag 359 ^To be appealable an order under s x7 must 
be ofsuch a nature as to come within the w ord ‘ decree is defined hv «; -> r 

,927 All_ i° 8 « 99 j_nd^Cas^_ 45 S_^ a court^ before deciding a case fimhy 
. on the ground 

r i 5 tantamout 
iiniiff cm treat 

'■’'iP',';?' Pnptny 10 be 

*. " ' nclude an inicrlocutory 

, firoversy between the 

. . question is embodied 

An order cannot be regarded as a decree unless ,t « formalC'drawn* 
at all events, unless it could be so drawn up A 3^10^7^™' 
understood n pa»ed only ikoec ceses in nhlch the cone, hn, fi„t fo atJXat? 
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upon the rights of the pirties and has then to sta> its hand for the time being 
until It IS m a position to piss a final decree m the suit 115 P L R 1911 , see 

also 8s P R 1911 Decree includes Revenue Court decree A I R 1925 All 

264=83 Ind Cat 660 Decision delivered in default of plaintiff is not a decree 
Sjlnd Ca, 393 = A I R 1925 Oudh 485=280 C 124 

The question whether an adjudication is an order or decree is to be tested not 
b) general principles but by tittt crpressions, of the Code and these words are to 
be construed m their plain and obaioas sense, only such orders of dismissal for 
default as are treated as such by the code itself are excluded from the definition 
59 C L. J 399=51 C 715 = 28 C \V N 795=83 Ind Cas 220 If an order 

rejecting the claim of a p"rson to be the legal representative of a deceased plaintiff is 

to have the character of a decree it must conclusively determine the right of the 
parties to the sui* AIR 19’4 Mad 813=47 M L, j 37o = !9'’4 M \V N 
763=80 Ind Caa 942 

Matters m Controveray— Matters in controversy’ in the suit may also 
cometoanse at a subsequent stage of tlie suit AIR 1928 Oudh 362=5 OWN 
633 = 3 Lu k 628 This term mu»t not be unders ood as relating solely to the 
merus of the case It would cover any question relating to the character and 
status of the part) suing to the jiuisdiciioa of th- court, to the maintainability of 
the suit and to other maters prchminar), whch necessitate an adjudication 
before a suit la enquired into in fact all questions concerning a pending suit It 
does not include an order passed on an application prel mmar< to the institution 
of suit itself such as application for leave to sue 2L W 519=17 M L T 41? = 

29 Ind Cas 393 

"What are decrees — An order of the court appointing a committee to draw 
up a scheme of management with regard to vikf a a decree A I R J930 Cal 
476 “ 3 « PLR ‘*20=i2ilnd Cas 74 The Revenue officers judgment as to be 
habilitv of the lands to assessment or otherwise >n manner directed by s 20 Regu 
lation II of iSl<) has the force and effect of a decree A I P 1930 Cal 411 = 51 
C L J 297—126 I id Ca 69 Where an a| pcxl »ga isl prelmiiiry decree ts 
withdrawn and dismissed such order ol d sm ss-d 1$ decree w d n s 2 143 Ind 

Cas 412 = 1933 M W N 623= 64 M L J 695“A 1 R 1933 Mad 444 Where 
lower Courts decree contain adjudication on several points each such adjudication 
IS 1 decree A I R J933 All 473 Order refusing lo allow jniercst fendenteUU 
IS appealable 143 Ind Cas 43 “I 4 P L T 133“A I R 1933 Pat 207 An order 
dismissing an application for a final decree m a mortgage suit is a decree A 1 R 
1933 Lab 214 Order dismissing a cross— objection is a decree A 1 R 1933 
Lab 961 An order of abaiemem of a suit 1$ a decree and should not be made 
without notice to plaintiff 33 M L J 486=44! A 2 i 3 (P C) = 22 C W 
N 169=15 A L J 777=19 Bom L R 806 = 4 -* Ind Cas 43 (P C ) , 38 M L J 
266— 54 Ind Cas 565 

A d*‘cree passed on the admission of the defendant is appealable by a person 
aggrieved tbereby 56 Ind Cas 843 Order striking out name of a defendant and 
dismissing the suit against him is a decree 42 M 219=36 M L J 169=9 L W 
'' ilicaiion for final decree for sale in a 

48 Ind Cas '•98=4'* M 5-’=35 
cree under Order 34 rule 6 is a ^ 
88 An order rejecting memoran 
dum of appeal for deficient court fee IS appealable 67 Ind Cas 225 = A 1 R 1922 
Nag 62=18 N L R 15 An order declaring the defendants not liable for 
mesne profits, amounts to a decree 67 Ind Cas 93=A I R ig’s Cal 30S , 22 O C 
289 = 54 Ind Cas 733 67 Ind Cas 901 = 3 L L J 237 

Order defining mode and period of taking account is a decree AIR 1923 
Pat 514=4? L T 40j An order directing the decree holder purchaser to pay 
mesne profits on setting aside the sale IS a decree AIR 1930 Cal 89=c6C 550= 

120 Ind Cas 807 Decision in reference under s 30 Land Acquisition Act being one 
on rights of contending parlies, is a decree within s 2 v2) A I R 1929 Mad 2-»3 = 56 
M L J 387 = 115 Ind Cas 345 An order limiting the right of the decree holder to 
recover mesne profits for a ceriam period is of the nature of a final decree 115 
Ind Cas 59i = A I R 192S Cal 804 When a Court refuses to ascertain mesne 
profits and holds that the claim is time barred that decision operates as a decree 
109 Ind Cas 734 = A I R 1928 Bora 236=a52 B 360=30 Bora L R 503 The 
decree subsequently made on review, even if it does not modify the decree originallyi' 
passed is a new decree and therefore no appeal can lie forihe original decree AIR. 

C C. H Vol I- IS / 
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1928 Cal 418*107 Ind Cas 751 Refusal of adjournment and dismissal of suit m 
consequence IS decree A I^R 1927 Rang 148*6 Bur LJ 77=101 fnd Cas 6 t 8 
What are not deoreoa — Order refusing to stay c’cecution is not decree 
AIR 1930 AU 121*122 \nd Cas 182 An order passed undtt Order r 22 tor 
arrest not being a final order is not a decree AIR 1929 Mad 718=30 L 
(1929) M \V N 74=119 Ind Cas 43 Expirte order granting leave to apply lor 
execution IS not a decree AIR 1929 All 3go=(i929) A L J 553“f*5 lad cas 
865 Decision of tlie Court under Chapter VII of the Presidency Smill Cause t-ourts 
Act IS not a decree under s 2(2) AIR ip’jWad 69=56 M L J 199-29 L 
537= 115 Ind Cas 504 Order sinking off objection of judgment debtor lor 
default IS not appc-ilable 112 Ind Cas 380 An order permuting the mh Irani 
of a suit or appeal IS not a decree A I R 1928 Mad 416=51 M 664=55 M L j 
345 An order for security to stay execuuon is neither an order under s 47 

a decree io6 Ind Cas 890 No appeal lies from an order accepting secnr ty 

concerning sufiiciences thereof io6 Ind Cas 866 Where appellate C 

^ the order of remand is not a decree 

r under O i rule id (2) is not a decree 
der s mply refusing to official referee 
to take accounts la not a decree A 1 k >9^4 Mad 406^=73 Ind^ Cas^ is 


js an interlocuiory order 65 ind Cas 983=24 ^rx-ao A L I ■sta 

appeal IS not a decree SS Inil Cas 838-A ' so t under order XXUI rofel 

An order eraming perm SS on to plamuffeo nitbilra v a s rejecting husband a 

isnot a decree A I R ,522 Lab « lod Cas 303 An order u'nder Order 

as ’S-’ A party cannot prefer an 
* ^ ^ 1$ net a decree not can apply 

^ siion ol the valua 
• order and there 

d Cas 4S2 Every 
Ind Cas 173 The 
an of ji be ng on 
as 80=65 P R 
y under a decree 
240 An order 

“ a'' “ J" 33 Ind Cas 

, der order XXXiy rule 5 ,s an order 

" L R 38-40 B 321 A purely for 
decree But an order of abatement 
parties IS a decree 34 Ind Cas 822 = 

138 H K lyio (r u I ~ 4^ A. i ly u 

~ appeal IS not a decree 59 Ind Cas 388 = 

43 An order under s 52 of the Provincial 
or in oro**r nWer « !•> , 


= 83 Ind. oai lojL, U4 II u 349* 

igamsx some defendants on nccoBni of 
to blame is not a decree 33 C W N 74 < 

Order utuier B 47 —An order under section 73 is not m order under <s .!•» 

57 Ind Cas 421=^ I R 1921 Pat 401 = 1 P t. T 296 In order lo be •)»« ^1 v? 
an order in execut on must fall ivuh n the definition a I R 1926 All 

It rf ted , bar™ cm o^cSuId^'pVS orSS 

9-3 P rlr '”>■ Caf ISAYS' V/ 

Dismissal for default —Reject on of aooeal for h i.i« ^ 

15 a decree and is noi dismissal for defaSb 63 Ind Cas 9^9-A'f'JJ^ igir'pa' 
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2Si*=3P L T 117=6 P L J 62s An order dismissing an appeal for default is 
not a decree 47 Ind Cas 123 ^ order of dismissal for default ' includes an 

order of the execution court dismissing an objection for default A I R 1926 All 

401 = 94 Ind Cas i *-■' 

Preliminary Deeres— A preliminary decree must define the nghts of^the 


Ind Cas 431 A preliminary decree is not extinguished by the passing of the final 
decree but IS given cflect to b> the final one 21 C W N 1174=1 Pat L J 406=36 
Ind Cas 873 An order rejecting 1 pliint as being void is a preliminary decree 
and a second appeal lies *tgiinst It 39 Ind Cas 791 = 1 P L W 499 The decree 
dissolving partnership is final as regard^ matters finally decided and preliminary 
as regards matters still undisposed of 131 Ind Cas l6o=A I R 1930 Mad 
528 = 53 M 378 Mere use by Court of form for final decree lor partition does not 
make u a final decree AIR 1930 Nag 206=13 \ L J 83 = 26 N L R 166=122 
Ind Cas 441 Where in a suit by a mortgagee for a final decree debarring the 
mortgagor from redeeming the mortgaged land the Cojrt merely refuses to pass a 
final decree in terms of the preliminary dcctee, it 1$ doubtful whether it is fin il order 
against which an appeal can lie AIR 19'’8 Lah 355=10 Lah L J 198 = 110 
Ind Cas 81 

Decree holder— It is not necessary that a decree holder in a decree for the 
sale of immoveable property should necessar ly have been the plainiifT in the case 
A 1 R i9<9 Lah 49'=! 16 Ind Cas '•12 Decree holder does not include an 
attach ng creditor 80 Ind Cas 947 = A I U 19^5 All Plaintiff got decree 

for spec fic performance of agreement to sell against defendant but did not want to 
execute the decree Defodans ere also decree 1 olclers w th n tl is clause and 
as such could execute the decree 67 Ind Cas 667 see also 59 C 501 AIR 
193'' Cal 579 = ^6 C W N 172 A decree holder need not be a party to a decree 
It IS enough if the decree confers some right enforceable under the decree upon some 
person mentioned in It 6t M L J 904=A I R 1932 Mad >93 = 35 ^ 

Distnot Court— It is not legitimate in every instance to construe the words 
District Court wherever they appear 10 mean and include a High Court in its 
ordinary Original Civil Jurisdiction 100 Ind Cas 331=45 C L J 7i = A I R 
1927 Cal 290 

Foreign Court— Definition of foreign court is not appl cable to Provincial 
Insolvency Act. 123 Ind Cas 2o=A I R 1929 Mad 900=57 M L J 393 

Foreign judgment — Judgment m the expression foreign judgment ' as used 
m S 2 t6) has the English meaning and not the meaning ^as regards the word 
judgment ) given by s 2 (9) of C P Code 62 M L J 566 = 35 L W 763=138 Ind 
Cas 648=A I R 1932 Mad 661 

Judgment -The decision of the trial court on prehm nary issue is a judgment 

P,'’ J.wd Cas pSc-^srP L R pc>i-=’S L } J R i'jS Sivav 

hand notes dictated by but never approved by the Judge cannot be considered as 
part of bis actual judgment 29 Bom L R 126=A 1 R >927 Bom 113 = 51 Bom 
167 = 100 Ind Cas 941 

Judgment debtor — A defendant who is exempted and against whom no 
decree IS passed is not a judgment debtor within s 2(10) AIR 1933 All 57 = 54 
A 1031 An assignee of a J D is not J D 13 Ind Cas 659 

Legal representatives — A person who is entitled to the possess on of the 
assets of the deceased becomes legal representative irrespeciive of whether he is 
actually in possession or not For the purpose of the suit it is sufficient if be is a 
person on whom the estate would devolve The question whether he is in actual 
possession or not can be determined in execution proceeding 27 N L R '’47=A I 
R 1931 Nag 173=134 Ind Cas S62 A son taking by survivorship is a legal 
representative A I R 1931 Bom 484 = 134 Ind Cas 961 = 33 Bom L R 1144=5 
B 709 Donee of a deceased legatee IS a legal represeniaiive 35 C W N 102S 
By this definition the Mahomedan Law has not been clanged The heirs ofa 
deceased Mahomedan are liable for the debt due to the estate proportionately to 
the share inherited by them 138 lod Cas 746=1932 A L J 727 = A I R 
1932 All 591 ^Vhere there are two rival claimants to the estate of the deceased it 
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1928 Cil 4i8=ai07ln(l Cas 751. Refusal of adjournment and dismissal of suit in 
consequence IS decree A I.-R 1927 Rang i48«6Bur LJ 77=101 Ind Cas 618. 

What are not deoreea — Order refusing to stay c’cecution is not decree 
AIR 1930 All 131 = 132 Ind Cas 182 An order passed under Order J 22 for 
arrest, not being a final order is not a decree A,I R 1929 Mad 718=30 h W 230=“ 
(1929) M W. N. 74=»n9 Ind Cas 43 Erfiirie order granting leave lo apply tot 
execution IS not a decree A 1 R 1929 All 39o={i92g) A L j 553=1*5 »nd Cas 
865 Decision of the Court under C " ' c « n ouns 

Act IS not a decree under s 2 (2) ‘ ‘ y’ 

537=115 Ind Cas 504 Order 
default IS not appealable m Ind ^ 

of a suit or appeal is not a decree * ■ * % 

345 An order for security to stay execution is neither an order under s 47 nor is it 
a decree 106 Ind Cas 890 No appeal lies from an order accepting se^nty 
concerning sufficiences thereof 106 Ind Cas 865 Where appellate cour 
r 1 — the order of remand is not a decree. 

r under 0 i, rule 10 (2) is not a decree 
■ • » der simply refusing to official referee 

to take accounts IS not a decree A 1 R 1914 Mad 40^ = 73 Ind Cas 9^3^^^ n a 


n imerlocuiory order 65 ind Cas 983=24 A L 

appeal IS not a decree 55 Ind Cas 838=A I \ 


J 214 


ipeal IS not a decree 55 ind Cas 838= A 1 " xxill rnUi 

w b. «j>r_««ntat.v, ,s ^ A pMly cannol prefer 

IS not a'decree, nor can apply 
^ * on on a question ol the valua 

^ merlocuiory order and there 

I 270= 56 Ind Cas 452 Every 
R 1920= $6 Ind Cas 173 The 
ate award part of it being on 
r 31 Ind Cds 80=66 P R 


IS not a decree 39 


tgace money under a decree 

,, ^ .. 070=29 M •- J 70--3* *nd Cas 240 An order 

overruling a plea against the mamtamabiliiy of a suit is not a decree 33 Ind Cas 
664 = 9 Bur B T 195 An order absolute under order XXXIV, rule 5 is an order 
and IS not a decree 33 Ind Cas 749='»8 Bom L R 38--40 B 321 A purely for 
t.„ - ^ .. decree But an order of abatement 

parties IS a decree 34 Ind. Cas 822 = 

eal IS not a decree 59 Ind Ca» 388= 
... - ^n order under s 52 of the Provincial 

Insolvency Act, igio is not a decree, nor ar 1- - j 


• ine uisniissil oI a suit 

, 0 lOr which plaintiffs are not 

• • 75 = A 1 R 1929 Cal 669. 

Orderundere 47— An order under section 73 is not an order under s 17 
57 Ind Cns 421-A I R iqi. Pat 4oi«i P L T 296 In otdtt tn be “ppalabL 
an order m execution must fall wilhm the definition A I R 1026 All Zl? 

S™Sd .'ia.”';»'.,o„"co\.d"’;Sd 'o"rSr„“” 

DUnatssal for default — Rejection of anneal fnr rmt..... , .. 

,5 a deette and ,s not d.sra.ssal for dtfaSf, m' ^L^Tr 
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hive made by his wrongful poisession S 9 C 859=5$ C L J soSeaijSInd Cas 
S52 = A, I R 1932 Cal 6oo=A L R 1932 C 474 . see also 35 C W N 367 In 

the case of a claim for mesne profits against seserat Irespasscrs in t\rongful posses 

tion two courses are left open to the Court A decree for mesne profits may be passed 
joinil) and severally against all the trespassers who may have jointly kept the 
plaintiffj out of possession for anj particular period leaving them to have iheir 
respective rights adjusted m a separate suit for contribution, or the respective 
liabilities of such trespassers may be ascertained in the plaintifTs suit against them, 
and a decree on the basis of such several liabilities may be passed as against the 
respective trespassers m plaintiff’s favour 59 C 859=>S5C L J 20S = A I R 1932 
Cal 600 , see also 53 Cal 992 P C 

r> „ be disallowed 

■ computing the 

ducted 1931 

■ ■ 3 un 44 C L 

. > silent as to 

A I R 1926 


Order — Order by Distrct Judge to guardian of minor stepmother, to pay 
money to guardian of step daughter for her marriage is not contemplated by the 
section and cannot be eaecuied against ward who m meanwhile attained majority 
41 Ind Cas 34 t = 4 l M 241 

Pleader — Barnsier in Burma not filing power of attorney from client cannot 
bind client by compromise entered into without his express consent A I R 1930 
3t3«i'’7lnd Cas 604 An Advocate of the High Court has when briefed 
on behalf of a party in a Subordinate Court the impl ed authority of his cl ent to 
settle the suit A I R 1930 Pat 158*34 C W N 453-1930 A L J 489*58 
ML.) ssi^s'Oom L K 645-51 C L J jog-Ind Rul (1030) P C 177 

Public officer —A rcce ver appo nied under Order XL of il e Code is a public 
officer and he is entitled to notice as piescubed by s 80 C I Code 35 C W N 
i6i*S7C iP 7 “'A 1 R t93J Cal 61 but sec 53 C L J 3i*A I R 1931 Cal 
175 Village Sanitation Panchayai is not a public officer within the meaning of 
a SooftheC P Code A I R 1929 Nag 70*114 Ind Cas 288 A Municipal 
Council IS not an officer of the Government AIR 1930 Mad 844*11930) M \Y 
N 821^128 Ind Cas i6t The Sheriff of Bombay 1$ a puohc officer AIR 
1927 B 521*5! B 749-29 Bom L R I07t*i04lnd Cas 68| Official Assignee 
IS a public officer A I R 19-5 Bom 344*"49B 638-27 Bom L R 545 = 87 Ind 
Cas toil An Official Receiver appointed under Provincial Insolvency Act is a 
Public officer within the meaning of s 2 AIR 1925 All 241-47A 291*22 A L 
J 1116*84 Ind Cas 739 A village headman is a public officer within the meaning 
of s 2 AIR 1923 Rang 250*2 Bur L J 29*79 Ind Cas 818 Person paid 
a fixed salary by Government out of commission charged to private person for 
services IS a public servant A I R 1928 Sind 76=22 SLR 63 = 105 Ind Cas 
729 So also a commo 1 manager appointed under Transfer of Property Act s 93 
IS a public officer 24 C W N 138=30 C L J 279=53 Ind Cas 747 But a 
manager ol Court ol 'Wards IS not a puViic servant therefore not entiiieci to notice 
under s 80 55 Ind Cas 515 A British officer in Indian army is a public officer 

50 Ind Cas 683 


Signed — Use of stamp bearing the name of the party is sufficient even in cases 
where he IS able to sign 107 Ind Cas 840=548! L J 65 = 518! 242= A I R 1928 
Mad 175 

3 [S 2 ] For the purposes of this Code, the District Court is subordinate 
_ , , . _ to the High Court, and every Civil Court of a 

Subordination of Courts grade infenot to that of a District Court and 

every Court of small Causes is suboidioate to the High Court and District 
Court 


Notee — For matters covered by the Code Court cannot go beyond the Code 
A I R i9’6Cal $68=44 0 L J 399=30 C W N 4 * 5=94 Ind Cas 235 The 
'' ’ I rcisinghis functions under s 

ven called a Court is certainly 
= 123 Ind Cas 911 A Court 
the later Court has appellate 
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iS open to decree holder to choose as the legal representative the one who 
'ippears to have pnmafacte title AIR 1929 Mid 48-’»i20 Ind Cas 65=30 
L W 778 Heirs of intestate Pirsec who intermeddle wuh his estate are Jus 
legal representatives A I R 1927 Bom 474«Si R 77i»=29 Bom L R 
900== 51 B 771 Lxeculor de son tort need not be added, when there s other 
legal representative 30 C W N 565=A I R 1926 Cal 825=96 Ind Cas 

695 A suit against a legal representative should not be dismissed lor want 

of assets 40 Ind Cis 407 Person in possession of deceaseds estate can 
\ildly represent him 31 M L J 2-»‘*=®i9r6 M W N 233=35 Ind Cas 124 
Legal representative does not necessarily mem beneficial owner 42 M 7b*=35 
M L. J 632=1918 M W N 107=49 Ind Cas n Decree obtained in good faith 
igatns wrong legal rcpresentitive binds the real heir 36 M L J 106=52 ind Cas 
509 40 Ind Cas 57 = 40 L J 463, 99rnd Cas 865 = A 1 R 1927 Pat n4»=o 

P L T 287 , <56 Ind Cas 963=A 1 R 1926 Nag 476=9 N h J 1*3^. 


deceased judgment debtor is legal representative ol a deceased oy ina uas i.'y- 
A I R J924 Cal 362 In case 0/ decree for injunction against father in joint Hindu 
' the purpose of execution agamst them 
745 An intermedflier wih the proptity 
le property laVen by him 42 ind Cas 
Ui=A t V- vv im- . jrvtving coparceners m a Hindu joint 

family are not legal representatives 61 Ind Cas 628=3 hah L J 349*A ' ' 9 ** 

Lah 34=2 Lah il4»73 P L R 1921 , 42 C So4 An intermeddlcr is not a 
represewMive for the purposes of succession to the deceaseds property 75 Jnd 
Cm ii4=A I R i9-’4 AU 717 Trustees are not legal representatives of their 
predecessors m office A I R 1926 Mad 540-92 Ind Cas 520 Heirs of deceased 
tnot gagor v,hose equity of redemption has already been sold are not his legal 
representatives relating to that property but the proper lepresentatives are the 
purchases of the equity of redemption 95 Ind Cas 904 - (1926) M Vv N *7® 

Suit against legal representatives of 3 deceased should not be d smissed inwely on 


^ iiiTi ly estate if rs 

he family When 
eniative AIR 
il of the deftndant 

the succeeding f/io/:ant ^\ho was on ihe death of ihc hrst in rfhfac/O posLsston^but 

who chimed to b"* "•* *• *•“ sr-*# c ^ - ii » « . ^ ',j 

be treated as tl 

J924 Lab 251 — 5 f 

of the deceased 

liable to satisfy 

of estate but administers estate 01 Its own auiJioriiy and beinrr 

„pr,se„.s «,a,= ordccc«.d l=g,l rep„s™";,r/% ? L^r”' R .ST 

M L J 8<S.W3'M W N 5,,-A J R ”932 M Ind ‘f 

1932 M 1363 Assessment of mesne profits must L mirtV on tKi ^ ^ 

Io„byc3cf..,o»;.nd do. „ha. d=f=n4,„?„,de „ „..h 
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have made by his wrongful possession 59 C 859=55 C L J so5==!58Ind Cas 
8S2-A.I R 1932 C-11 600- A L R 193*C 474 . see also 35 C W N 367 Jn 

the case of a claim for mesne profits against sevcrallrespassers in wrongful posses 

lion two courses arc left open to the t^rt A decree for mesne profits imy be passed 
jointl} and scienIJv agiinsi alt the trespassers who rm^ have jointly 1 cpt the 
. narlicular period leaving them to have their 

. . «•' nr the respective 

. the 

- . ■ >932 

Cat 600 , see also 33 Cal 995 i C 

OrdinariK interest on mesne profits is allowed but such interest may oeoisii owed 
on special grounds A \ R 193* 513=131 Ind Cas 833 In computing the 
mesne profits the expenses of management or collection arc to be deducted 1931 
M W \ 813 Interest on mesne profits IS in the discretion of ihe Court 4 ACL 

1 1S2— A.1 R ip'fiCal 1333=98 Ind Cas 198 Where decree is silent as to 
interest on profits the Executing Court cannot award the interest AIR 1926 
Mad 9 j-« = 5oM L J 563=96 Ind Cas 697 

Order — Order by District Judge to guardian of minor stepmother, to pay 
money to guardian of step daughter for her marriage is not contemplated by the 
section and cannot be erccuicd against ward, avho in meanwhile attained majority 
41 Ind Cas 34t=4I M S4t 

Pleader — Barrister m Burma not filing power of attorney from client cannot 
bind client b) compromise entered into without his express consent A I R 1930 
3t3 = f‘7lnd Cas 604 An Advocate of the Iligh Court has when briefed 
on behaU of a party m a Subatdinate Court the implied authority of his client to 
setiletbesun \ I R 19^0 Pat 158=34 C W N 453*1930 A L J 489*58 
ML.) 55i«3»Dom L K 64>=>iC L J }09=lnd Kul (1930) P C 177 

Public officer— A rece ver appo nied under Order XL of tl e Code is a public 
officer and he is cmiiled to nonce as preset ibed by s 80 C P Code 35 C W N 
l6l«S7 C tl27“A 1 R t93t Cal 61 .buisee 53C L J 3i=\ I R 1931 Cal 
175 Village Sanitation Panchayat is not a public ofliccr wuhm the meaning of 
a fioofiheC P Code A / R 1929 Nag 70=114 Ind Cas 28S A Municipal 

■ A J R 1930 Mad 844“(I930)M W 

' • ay IS a puolic officer A I R 

» • 104 InO Cas 685 Official Assignee 

is a public officer A I R ir> Uom 344-‘49d 638=37 Bom L R 545 = 87 Ind 
Cas lori An Official Receiver appointed under Irovincial Insolvency Act is a 
Public officer wiihin the meaning of s 2 A J R I9'5A)I 24i=47A 291=23 A L 
J 1116=84 Ind Cas 739 A village headman is a public officer within the meaning 
of s 2 A I R 1923 Rang 230 = 2 Bur L J 29=79 Ind Cas 8l5 I erson paid 
a fixed salary by Government out of commission charged to private person for 
services IS a public servant A f R igzSSmd 76=23 SLR 63=10, Ind Cas 
729 So alsoa common manager appointed under Transfer of Propeny Act s 9? 
a a public officet H C W N 138-30 C L ] 279-53 ln4 Cas 7J7 Bui a 
manager of Court of Wards IS not a public servant therefore not cmnled to notice 
under s So 55 Ind Cas 515 A British officer in Indian army is a public officer 
50 Ind Cas 683 

Signed —Use of stamp bearing Ihe name of the party is sufficient even m case, 
where he IS able to sign 107 Ind Cas 840—54 M L j 65 = 51 M 242-^ I R 


3 [S 21 For Ihe purposes of this Code, the District Court 13 snlinrd.cr. 

Snbord,„..,o„ Of Courts " ^ Sof Vaf or? 

every Court of small Causes js subordinate to the High Court and District 
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15 open to decree holder lo choose as the legal representative the one who 
appears to hT.\e pruna facte title AIR 1929 Mad 482«i20 Ind Cis 65=30 
L W. 778 Heirs of intestate I’arsee who intermeddle with his estate are his 
legal representatives A I. R. 1927 Bom 474=St B 771=29 Bot” L R. 

900=51 B 771 Executor He son tort need not be added, when there iS oil’Sf 

legal representative 30 C \V N S65=A I R 1926^^ Cal 825 = 96 Ind Cas 

695 A suit against a legal representitive should not be dismissed for want 

of assets 40 Ind Cas 407 Person in possession of deceased’s estate can 
validly represent him 31 M L J 232=1916 M N 233=35 Cas 124 
Legal representative docs not necessarily mean beneficial owner 42 M 76=®3S 
ML! 622 = 1018 M W. N 107=49 Ind Cas li Decree obtained in good faith 
againsi ’ • . u 1 - , 36 M L J 106=52 Ind Cas 

509, 4c ■ 865 = A I R 1927 Fat 114 = 8 

p L T 476=9 N L J 183 ; 120 Ind 

Cas 65c * ■ older has right to select among 

the claimants, persons appearing to have/r««a facte the best title as legal representa- 
tives 29 M L J 698=31 Jnd Cas 920 Person in possession of property of a 
deceasedjudgment debtor is legal representaiiveofa deceased 69 Ind Cas I79“ 

A I R 1924 Cal 362 In case of decree for injunction against father in joint Hindu 
• * —I . iu. jjjg purpose of execution against them 

■ . < 745 An intermeddler with the property 

le property taken by bim 42 Ind Cas 
• irviving CO parceners in a Hindu joint 

family are not legal representatives 6t Ind Cas 628 = 3 Lab L J 349“A I R 1921 
Lah 34=3 Lah ii4«-73 P L. R 1921 , 42 B 504.^ An mterineddier is not a 
representative for the purposes of succession to the deceaseds property 75 Ind 
Cas lUwA 1 R J924AII 717 Trustees are not legal representatives of their 
predecessors m office A I R 1926 Mad 540=92 Ind Cas 520 Heirs of deceased 
Riortgagor whose equity of redemption has already been sold are not his lewi 
representatives relating to that property but the proper representatives are tne 
Purchasers of the equity of redemption 95 Ind Cas 904 = 11926) M w N 97 ° 

Suit against legal representatives, of a deceased should 5%MsTd *A /”R*^ror6 


892 Where a managing member sues and the suit refers to joint family estate Tus 

really a suit m a representative character for all the members of the family When 

he dies the next managing member can come m as the legal representanve AIR 

i9'’5 Mad 456=21 L W 2i=86In’''~ - ’ 

as moliant of shrine on the ground 

the succeeding viohant who was 

who claimed to be 

be treated as the 

1924 Lah 251 = 5 L 

of the deceased juagniem ueuior as 

liable to satisfy decree, the objectic 

before an order substituting him is 

Pat I49=3 P LT 106=82 Ind Cis J503 lo become legal representaiivr^'ir i"* 
necessary that a person should possess properties with iniiNnimn r 't 'S 

37 C w"n 75a Court of Wards represems no 

ofcstaie but administers estate on Its own authority and beinw 1, 

represents estate of deceased is legal representative 20 N p" 

Nag 8s Decree obtained againrt mother as ffi rSrSentanv. 

daughter 29 N L R 89= A I R 1933 ^3^ of a tenant binds 

Mesne profits — The statutory definition of tties/te --1 j 

A 1 R. 1930 Cal 525=53 C L I l73=i26InTca* ,7^ . 

Io.,l.,cJu.,o„a„d or m,gh. »..h° rcJsSif 
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7. IS S] 

l*ro\incial 
t ouns 


The followinc provisions shall not extend to Courts constituted 
„ ^ under the Provincial Small Causes Courts Act, 

man Cause jq Courts exercising the jurisdiction 

ofa Court of Smill Causes under that Act, that 


W to say,— 

(a) so much of the body of the Code as relates to— 

(») suits excepted from the cognitance of a Court of Small Causes ; 

(ii) the executiun of decrees in such suits ; 

(ill) the execution ol decrees against immoi cable property , and 
(If) the folloiring sections, thatislosaj,— 
section 9, 
sections 9i and 92, 

sections 9+ and 9$ ( so far as they authorise or relate to — 

(Q orders for the attachment of immoiable property, 

(iij injunctions, 

(ill) the appointment of a receiver of immoveable property, or 
(if) the interlocutory orders referred to in clause 
of section 94I f 

and sections 96 to ita and 115 

Notea — Small Cause Court I as power to attach moveables before Judgment 
46 C 7i7«'3t C L J i79«53lnd Cas 814 A small Cause Court has power to 
attach immovable propeny before judgment under order \X\ VlII r 5 AIR 
5S<)*»4SM L J 4 o 6«48 M 4S8-87 Ind Cas 399 Rut a Provincial 
Small Causes Court has no power to attach immovable propeny before judgment and 
m oecioe a claim case thereon AIR lO'A Cal c W N l6»»8o Ind 

Cas 300 A Small Cause Court can a tad and sell a prcl m nary decree for fore 
closure for immovable property 44 1 d Cas A hniilJ Cause Court cannot 
attach immovable propeny in execuiion of 1 decree even dough 11 is also an 
ordinary court unless the deaee has been formally transferred to the ordinary side 
A I R 1939 Lah 398-30 I* b R 40-114 Ind Cas 339, 133 Ind Cas 508 

8 (S, 8) " * ’ 38 to 41, ?5, clauses (a), (i) 

Presidency S ‘55 to 158 and by the 

Courts Cause Court Act 1^82, } the 

provisions in the body of this Code shall not 
extend to any suit or proceeding in any Court of Small Causes established in 
the towns of Calcutta Madras and Bombay 
§ [Provided that — 

(i) the High Courts of Judicature at Fort Wdliam Madras and Bombay as 
the case may be, may from time to time by notification in the local 
official Gazette direct that any such provisions not inconsistent 
with the express provisions of the Presidency Small Cause Courts 
Act, 1882 { and with such modifications and adaptat ons as may be 
specified in the notification shall extend to suits or proceedings 
or any class of suits or pro eedings m such Court 
(2) all rules heretofore made by any of the said High Courts under 
section 9 of the Presidency Small Cause Courts Act 1882 J shall 
be deemed to have been validly made } 

Notes— Where a decree of the Madras Small Cause Court s transferred to a 
mofussil District Muosit’s. Court for exccut on not on its Small Cause side but on 
Its original side against the immovable property of the judgment debtor, an order 


* IX of 1887 

t The w ords within brackets 1 ave been substituted for il e words so far as they 
relate 10 injunctions and interlocutory orders by Act i of J9'*6 
I XV of 1882 

^ Provisos (i) and (2) were added to s B by the Code of Civil Procedure 
(Amendment) Act, 1914 (I of 1914) s s 
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or revisonal jur 
provision over 
necessarily mak 
the same 193 
1932 A 1083 
Ibtd 


by some statutory 
reference does not 
the Court decidinf 
All esi^'A L R 
IS not exhaustne 


4 [S 4] (r) In the absence of any specific provision to the contrary, 

nothing m this Code shall be deemed to limit or 
^ otherwise affect any special or local law now in 

force or any special jurisdiction or power conferred or any special form of 
procedure prescribed, by or under any other law for the time being in force 
/NT 1 j L _ ^ .1,^ of the proposition 

leeraed to limit or 
rd may have under 

any law for the time being in force for the recot ery of rent of agricultural 
land from the produce of such land 

Notes— In view of s 4 C P Code the law applicable to soldiers is defined in 
s 03 of the Army Act (1881) and It overrides $ 60 of the C P Code 43 ^ 368“ 
31 Bom L R 137*50 Ind Cas 427 Under s 4 (i) the general provisions in res 

- j Af ^ „ 'tt »< ® »nactedin s io9^must 

special fenn pro 
m force S'is of the 
isdiction and as such 

abrogates the wovisions of s 109 SOWN 1507, steals? A / R 193* Oudh 
38S"i33lnd Cas "yo— 8 O W N 635 

5 [S 4A] (i) Where any Revemie Courts are governed by the provi 

, , , - j aions of this Code in those matters of procedure 

Application of the Code to y special enactment applicable 

Revenue Courts to them is silent the Local Go%ernment • 


ot apply to those Courts or shalt only appi 
s the Local Government, * may prescribe 
/si Revenue Court ’ in subsection (1; 


(2) Revenue Court ’ in sub section (0 means a^Court having jurisdiction 

to the rent 
but does not 
to try such 

6 [S 6] Save n so far as is otherwise expressly provided nothing 
, herein contained shall operate to gne any Court 

Pecuniary jurisdiction jurisdiction over suits the amount or value of the 

subject matter of which exceeds the pecumary limits (if any) of its ordinary 
jurisdiction 

Notes— Order of remand cannot confer jurisdiction A I R 1929 Lah 534 = 
30P L R 244*116 Ind Cas 324 The proceedings before the President of the 
Calcutta Improvement Tribunal is not a su t ands 6 does not apply to an order 
passed in such proceed ngs 31 C W N I42«A I R 192 6 Cal 853 = 94 Ind Cas 
170 Where the Court sends a decree tuo mo/u lo another subordinate Court 
the Utter must be a court oi competent junsd ction The competence cannot be 
determ ned irrespective of Its pecun ary junsdiaion 67 Ind Cas 538= A ! R 
1922 Pat 188=3 P L T 4« Coorts jurisdirtion is not ousted where mesne 
profits allowable under order XX rule 12 (2) Cml Procedure Code exceeft <i« 
junsdiction AIR Ip'S Cal 1076=53 C 14=42 C L J 49=29 C W N f6'5= 
89 Ind Cas 726 

* The words Muth the previous sanction of the Go\ernor General m Council' 
andtbewords with the sanction aforesaid were omitted by s - ami Sch I Pari r 
of the Devolution Act 19*0 (38 of l9’o) *' 
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inspect accoum books ^ept in connection wun caste luuu^ •““J piuiKiiics is nut 
m anj sense a caste pnv^pee It is a legal right The members of the caste are 
’ > 1 t » 1 1- 11 fj-ge inspection 

• ces management of 

Bom L R 343 = 137 

. • lorn L R 1014 = 34 

. ■ Cojrt has junsdic 

*. of caste but to the 

69 = 50 B J24 =27 

Bom L R 1503 Cixil Courts can declare i marriage to be invalid A I K 
1926 Nag 488 = 22 N L. R 134*= 0 N L J i6o A Court has jurisdiction to 
interfere where the excommunication decision of has not been arrived at 

in consonance wiih principles of justice A 1 R 1930 Sind '’04=126 Ind Cas 
49 . see also 23 B 122 , 17 M 222 . 24 B 13 , 10 M 133 , 7 M L T 190=5 
Ind Cas 5 , 33 M 67= 17 Ind Cas 527 Rights of ^r-Z/nrif ;«/'<'/• can be adjudi- 
cated upon and enforced by civil courts A 1 R 192S Lah 703=10 Lah L J 
242 — 112 Ind Cas 262. 


Junsdictton of Civil Courts m rebgious matters— Courts have power 
in any matter of spiritual and temporal character to enquire into the law or rules 
of the tribunal or authority which has milicicd the alleged injury 39 M 1056 = 30 
1 - J 4‘‘3=34lnd Cas 587 But a suit does not lie for a mere honour or dignity 
unconnected with fees, proRls or emoluments 51 Ind Cas 905 Courts are not 
bound to enter into detailed considerations and decide rights of Sa/i^atts to 
receive honours in temples unless tl cy are m \ed up with matters of a civil nature 
S3 Ind Cas 483-10 L W 480=' Cr L J 75 S-t 9 i 9 M W N 872 Right to 
worship on receiving emoluments or right to perform fesiivvls leiidinnly is civil 
right and can be enforced 3j Ind Cas 88=3 L \V ^12 Dui the detcrmimtinn 
of question of orthodoxy IS not within the province of Civil Couns 37 Ind Cas 


enforce claim to honours and perquisites are maintainable bo also a right to 
worship in a particular manner is uncivil right M L J 758=36 Ind Cas 


J3U— /ur i\ lyiy 


declaration of right to religious honours A 1 R 1929 Mad 493=29 L W 604 = 119 
Ind Cas 149, see also 63 Ind Cas 115=41 M L J 287, 1932 M W N 1090 The 
Civil Court will not entertain a suit to vindicate a right not to an office but to a 
mere dignity unconnected with any fees profits or emoluments 33 Bom L R 
479 = A I R 1931 Bom 272= 132 Ind Cas 440 , 7 M 91 , 2 B 476 , 6 B 116 , 28 
Bom L R 60 , 20 M L J 530 No suit will he for the vindicaiioo of a right to 
gratuitous payments which are not the emoluments attached to an office by way 
of remuneration for services performed 33 Bom L R 479=A I R 1931 Bom 
273=132 Ind Cas 440 Suit by priest for voluntary gifts made b> another 
Is not tenable either against the jajman or the other priest in the Provinces of Bihar 
and Orissa 10 P L T n7=-ii6 Ind Cas 5i3=A I R 1929 Pat 103 Where 
a dispute m Upper Burma involving ecclesiastical matter is within competence of 
Buddhist ecclesiastical authorities, the Civil Courts have no jurisdiction 114 Ind 
Cas 540=A I R 1929 Rang 77=6 Rang 783 Suit for 1 right to religious office 
is of a civil nature though no emoluments are attached A I R 19’7 Cal 783 = 54 C 
614=105 Ind Cas 188 Suit for 1 declaration by a body of Brahmins that they 
C. C. H Vol I— 16 
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.'<;‘efihp C’P Code A 
. .i'.'* miH; Cause Court in 
Sn7al{ ’Cause Court, 
^ ■ ■■* eedinfi’s in 

■ ' ags of (he 
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PARTI 
IN GENSRAL. 

Jurisdiction op - f-ui; Courts and Res JtidesBla. 

9,18 11 ] The Courls shall (subject to the proTisious herein contained) 
hate jurisdiction to try all suits of a civil nature 
Courts to try all civil sous suits of tvhich their cognisance is either 

unless birred expressly or impliedly birred 

Explanation.^^ suit in which the right to property or to an office is con 
tested 13 n suit of a nvil nature, notwithstanding that such righ^ niay depend 
entirely on the decision of questions as to religious rites or ceremomes 
Scope —The Scope of the section is very vast, including even 
as rent suits or suits cognizable by the Revenue Courts, but for the encum t c s 
Sat such suits, thougti evil m' their niwrc. are expressly 
fuSdictton of Civ, 1 ^ 5 ourts. by dint ofsome ,Sp_cc,iIJ.am’» 

ibe’ questions of religion or 
dispute between the parties 
en pnmafatte to have juris 
nature Persons who allege 
• Civi) Courts have jurisdic- 


bot)-»y u w N 4oa 11 i» *v' till, f/- ‘1 
Quinary Civil Courts to establish his contemit 
f04-^9 P 1/ R fF B) , see also 54 A 646- 
A L J 437 , 1 » Rang 125- A 1 R 1933 Rang 124 

No lunsdiotionm caste question— \ caste is s social combination, the 
members of which are entitled by bmh. pot by enrolment Its rules consist partly 
of resolutions passed from time to ti — - 

down from generation (o generation T 
usages ill other Hindu 

^ e, regirded as a 

unincorporated 
ban trade, and 

4li» letral consequences wniui uo v jiu»* mu • • “a*- to both bodies 

Vd O 242=^34 Bora L R 343 = *37 Ind Cas 46l=A I R 1933 B I22«A I R 
io?2 D 342 (F B) A caste question i 5 a question which relates to matters which 
internal autonomy of the caste and its social relations Ibid The Jlindu 
a«cctiu _^ , mhollv ooknown to the EnpUh hw rj.n Fn™) <i) 


luipcti JL^ouni DflUKs Kept in connectiuu wiiu cdSti. a - ,j 

m any sense a caste pri\J^gc It is a legal Tight The members of the cisteare 

’ s -j «-i «« full -ind free inspection 

■ " 'T , . trustees manigcment of 

34 Bom L. R 343= »37 
I ■ 11 Bom L R 1014=34 

« ■ ■ I •«. 569 Court has junsdic 

tion o>er a matter not relating lu iiiiefiKi^miuiiisiruiion of caste but to the 
propert) of the caste 92 tnd Cas S49=A"f* 1\ 19:6 Bom 69=50 B 124 =27 
Bom L R 1503 Ci\il Courts can declare *1 marriage to be iiualid AIR 
1926 Nag 488=22 N L. R 134=* 9 N L / A Court has jurisdiction to 
interfere where the excommunication decision of a^iiwu;/ Ins not been arrived at 
in consonance iMih principles of justice AIR 1930 Sind 204=126 Ind Cas 
49 . see also 23 B 122 , 17 M 222 , 24 B 13 , 10 M 133 1 7 M L T 190=5 
Ind Cas 5, 33 M 67 = 17 Ind Cas 527 Rights of can be adjudi- 

cated upon and enforced by civil courts A 1 R 1928 Lab 703=10 Lab L J 
242«~ii2 ind Cas 262. 

Junediotion of Civil Courts in religious matters— Courts have power 
in any matter of spiritual and temporal character 10 enquire into the Jaw or rules 
of the tribunal or authority which has inflicted the alleged injury 39 M 1056=30 
M L J 4‘'3=34lnd Cas 587 But a suit does not lie for a mere honour or dignity 
unconnected with fees, profits or emoluments 51 Ind Cas 905 Courts are not 
bound to enter into detailed considerations and decide rights of Saiiyasis to 
receue honours in temples unless (Sie> are mixed up with matters of a civil nature 
53 Ind Cas 483-10 L W 480-2 Cr L J 755— «9I9M W N 87- Rightto 
worship on receiving emoluments or r ghi to perform fcsiivals heiichfinly is ci\il 
right and can be enforced 3j Ind Cas 88-3 L \V i;i2 But the deiermmaiinn 
of question of orthodoxy IS not wiihm the province of Civil Courts 37 Ind Cas 
780 Person having right to hold office at certain place in certain season can sue 
to maintain it But right to enter disciples' house though not called does not 
create legal character to maintain a suit for Its declaration iP L J 381-2 Fat 
L W 390-35 Ind Cas 345 Suit for exclusive conduct of festival and suit to 
enforce claim to honours and perquisites are maintainable So also a right to 
worship m a particular manner is a civil right 31 M L J 758-36 Ind Cas 

^ ’ unless 

' r share 

1 Cas 

2jU-.u 1 iv lyiy 


declaration of right to religious honours A I R 1929 Mad 493 = 29 L W 604 = 119 
Ind Cas 149, see also 63 Ind Cas 115=41 M L J 287, 1932 M W N 1090 The 
Civil Court will not entertain a suit to vindicate a right not to an office but to a 
mere dignity unconnected with any fees profits or emoluments 33 Bom L R 
479=A 1 R 1931 Bom 272= 132 Ind Cas 440 , 7 M 91 , 2 B 476 , 6 B 116,28 
Bom L R 60 , 20 M L J 530 No suit will he for the vindication of 1 right to 
gratuitous payments which are not the emoluments attached to an office by way 
e - . r— T 1? 479=A I R 1931 Bom 

I • fts made by another ; 

in the Provinces of Bihar 

u ^ w „ I R i9'’9 Pat 103 Where 

a dispute in Upper Burma involving ecclesiastical matter is within competence of 
Buddhist ecclesiastical authorities, the Civil Coons have no jurisdiction 1 14 Ind 
Cas 540=A I R 1929 Rang 77 = 6 Rang 783 Suit for a right to religious office 
IS of a civil nature though no emoluments are attached A I R 1927 Cal 783 = 540 
614=105 Ind Cas 188 Suit for a declaration by a body of Brahmins that they 
C C. H Vol I— 16 
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s. 93 

have ”1 right to reciic Vedis etc , m a temple is matntaimble A I R 1927 Mad 
131=98 Ind Cas 229 A Court \vill not decide mere questions of religious rites or 

ceremonies unless It IS necessary to decide rights to property A I R 1921 Bom 

338 = 24 Bom L R io 6 oa 84 lnd Cis 759 A suit lies for share of income earned 
as Hindu priest on the river banks AIR 1924 Oudb 252=10 O L J 59^*27 
0 C 114 = 78 Ind Cis 256 Where the pUmtiff a female heir prayed that she 
should be allowed to talte a turn at the worship in the temple so that her full 
share in the offerings might be secured to her //e/t/thit such a suit is maintainable 
A I R 1923 All 425=45 A 437=71 Ind Cis 1026 Where a ^ujart of a deity 
was removed for misconduct by private tribunal duly constituted under previous 
' j ~ / 1 removed on valid 

Cal 328 Suit for share 
s 924=23 Bom L R 
arned m a palanquin in 
’ ‘ “ e 60 Ind Cas 907 A 

It up a similar flag so as to 
/«/rfthat the plaintiff' had 

making use of the ^blem 

or flag 18 A L J 679= 59 Ind 033873 But a right to receive dan by offering 
of ius/ja grass to pilgrims on river bank cannot be declared A I ^ * 9 '^ All 
374=43 A 159=59 Ind Cas 659 Where defendant prohibils “ 

priest from officiatmg, ^smt for injunction lies AIR 1921 Bom 

” '"^42 M 668m 

, , n ofSce or a 

business the person is entitled to it can sue for possession oi i '-AT 
andjor a declaration that, he is the lawful holder of of worship m 
' ‘ AIK 1933 Mid 7^6-140 


^wamiyar is a pob^iuie legai ngin a t 
W N 382=113 Ind Cas 476 (P Q 

r * — *• emolui V •* » 

Mad 377=109 Ind Cas 77 t A suit to recover 
where offerings arc not connected wuh any 
r Court A I K 1938 Mad 851 = 110 Ind Cas 
e right 10 receive offerings and mcidcmalJ) to 
the right of worship js nniniamible AIR 1925 Bom 209-76 Jnd Cas 629 
» 1 A - V- established principle of 

ly person for a public p urpose 
he mode of redress is also 
will be ousted A 1 R lojg 
Is are satisfied that conditions 
11 Rang 125-AI 

, •i/u’JA-li Oiy tdie 40 

37 C Vf N 122= A 

• t the ordinary course 

h are the creation 
or espressly implied 
ive It IS an essen 
le manner prescribed 

^ re IS no ouster of the 

there is no change m 

.. er Jenkins C / m 

I . f5o4 . see also 36 M 

, , * « I R 1933 Nag 193 

Actions of public body -Misuse of the poueis given le , public bnjv b 
attempting 10 acqu re land not in furtlierence of the obiects of fl - «= 
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a d;spute .ibout 1 question of titJe nith another person Civjl Court cm interfere 
in such a suit 52 Ind Cas 785=17 A L J 976 When a Collector's decision in 
confiscaiinff siher is not in accordance with tlic provisions ofSei Customs Act, a 
Civil Court can imcrlere Ind Cas 427 Where the Corporation of Calcutta 
refuses to admit the ' 

was erected afier 186 
to entertain a suit 

C W N 194=24 C I I I • I 
If action of municipal 

461 = 93 Ind Cas 127 * t ‘ 

603=20 Bom L. R 

69,32 c W N 1055=56 C 280= A I U 1929 Cal 33 


10 [S. 12] No Court shall proceed vtith the trial of any suit in which 
Slav of suit matter in issue is also directly and subs- 

tantially in issue in a previously instituted suit 
between the same parties or between parties under whom they or any of them 
cbim litigating under the same title where such suit is pending in the same or 
any other Court in British India having )ut!sdicuon to grant the relief claimed, 
or in anj Court bejond the limits of British India established oi continued by 
the Governor General m Council and having like jurisdiction, or before His 
Majesty in Council 

£xf/anatit}n — Tlic pendency of a suit m a foreign Court does not preclude 
the Courts in British India from trying a suit founded on the same cause of 
action 


Scope — Tiie prov i»io vs of ihc se no i Kwe no discretion to the Courts in respect 
of the snv of 8U awhci ireu nvunccs « c such is to iivolc the opernion of the 
section 36 C \V N 667 uoind Cis iv -A I 1 193- Cal 751 One test of 

the apphcabilicv of tl s sect on lo 1 ] an cuhr cisc is whethci 0 1 the fiinl decision 
being reached in the previous suit such decision would opcnic as res judiaii in 
the subsequent suit Ibtd A suit must commence with a plaint 32 M 256 This 
section IS inappl/caWe unless both subject matter ind relief ire tdentfca) The fact 
of one issue being common would not necessitate stay of subsequent suit AIR 
I9''9 AIL 805 = 51 A iot7=(i93o) A L J 284=122 Inil Cas 75 *. ru Ind Cas 
77 S“A I R i929 0 udli 351 This section does not apply to execution proceedings 
A I R ip-’gLah 694= 119 Ind Cis 488 Before an order under s 10 staying a 
suit Is passed, the court must see (1) if the miller m issue IS also directly ind subs 
tantnlly in issue in 1 previously insiitutcd suit , (2) between the same parties , (3) 
in the same or any other Court in Briush India , and {4) having jurisdiction lo grant 
the relief claimed no Ind Cis 418, 106 Ind Cis66i-A I R 1927 Mid 1199, 
AIR 1929 Mad 113 = 26 L \V 241 = 103 Ind C«s 274 This section is not 
applicable where the parties are not the same but the question is the same 
A f R 1922 Mad 321 = 68 Ind Cis 167 , iS L W 667 , 61 Ind Cas 830 The 
tliiee essential conditions that are necessary for bringing into operation s 10 
are (1) tint the matter 10 issue in the second suit is directly and substantially in 
issue in the previously instituted suit , (2) that the parties in the two suits are the 
same, and (3) that the Court m which the first suit is instituted, 15 a Court of com 
petent jurisdiction to grant the relief claimed in the subsequently instituted suit 
AIR 1933 Cal 887=60 C 10^ Where 1 suit was first instituted in wrong Court 
and subsequenily in a proper Court the second suit is not 1 continuation of the first 
suit even though subject matter md parties are the sime AIR 1933 Sind 117= 
144 Ind Cas 56 S 10 does not make the trial of the 1 iter suit without jurisdiction 
unless It is between parties under whom the parties in il e earlier suit claim htiga 
lions under the same title 31 Ind Cis 25 Con current jurisdiction of both Courts 
IS an essenlnl requisite for a stay order under this section 12 N L R I 74=37 
Ind Cas 540 The word jurisdiction has no reference to lernioria! jurisdiction 13 
Bur L T l 9 =ioL B K 154— 57 Ind Cis 904 Sta> does not prevent passing of 
interlocutory orders A I R 1922 Bom 276=46 B 451=33 Bom L R 1228 
Section 10 does not bir suit nor justifies dismissal A I R iQ’S Pat •’01=77 Ind 
Cas 157 It is doub ful whether •» Subordinate Court m British India has power to 
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power even where it does not come wiihm the provision ofs lo AIR lO’Q Oudh 
341 = 70 \V N 157=114 Ind Cas 775 

Matter in issue — Matter in issue means entire subject in controversy and not 
mam question involved A I R 1925 Mad 574=48 M L J 251 = 88 Ind Cas 421, 
■24 C L J 514 — 36 Ind Cas 641 , A I R i9-»7 Bom 245 = -»9 Bom L R 382 , 
AIR 1929 All 8 oj = 5 t A 1017=1930 A L J 284=122 Ind Cas 752, AIR 
1923 Mad 304=31 M L T 360=70 Ind Cas 682 . A I R 1923 Lali 69=69 Ind 
Cas 111 = 33? W R 1922, 70 Ind Cas 5= A I R i9-’3 Mad 88 For a stay of a 
suit under this section identity of relief is no longer essential If the matter m issue 
in two suits IS the same the latter suit must be stayed without regard to the lelief 
sought 55 Ind Cas 254=12 Bur L T 203 

G «. J _T_ ft yjj includes appeals 75 231 = 

k suit on same cause of action was stayed 

balance of convenience A I R 1931 

9 Applying for obtaining leave to appeal 
to His Majesty does not amount to pendency of appeal AIR 1929 Rang 67=6 R 
775=115 Ind Cas 665 Where same matter is in issue tn suit in another Court and 
appeal m H gh Court between same parties the High Court can order stay AIR 
1926 Lab 692 = 96 Ind Cas 958 

ReviBion — High Court can interfere tn revision agamst order under s 10 if 
suitable grounds are disclosed 139 Ind Cas 48'-53 P I 787=A I R 1933 
Lah 34, 34 P L R 123=141 Ind Cas 186 Or< ’ f 

suit ts interlocutory order and is therefore not ‘ 

however interfere under s 1 51 or Government of 
49=A I R I9J0 Lah 525-31 H L R 174 see 
86-A I R 1933 Lah 191 Order refusing to ex 
revisable A I R 1928 Oudh 355—5 OWN 

order refusing to stay a suit under s to there beiOo ^ , v t t . J 

A I R 1924 Lah 567—75 Ind Cas loi ,67 Ind Cas 167-4 Lah L j 4''s 

11 [S. 13 ! No Court shall iry any suil or mue in which the mailer 

directly and substantially in issue has been 
Resjuduait directly and substantially in issue in a former 

suit between the same parties, or between parties under whom they or any 
of them claim, litigating under the same title, in a Court competent to try 
such subsequent suit or the suit in which such issue has been subsequently 
raised and has been heard and finally decided by such Court ’ 

explanation /—The expression “former suit” shall denote a suit 
which has b“en decided prior lo the suit in question whether or not it was 
instituted prior thereto 

ExplanaitoiII—To\\.\\t purposes of this section the competence of a 
Court shall be determined irrespective of any provisions as lo a right of 
appeal from the decision ol such Court ^ 

Explanation ///—The matter above referred to must in the former suit 
l.aie been alleged by one parly and either denied or admitted, expiesslv or 
impliedly, by the other ’ ^ i 

C^flamtion {('—Any matter which might and ought lo have been 
made ground of defence or attack in such former suit shall he deemed 
to haie been a matter directly and stibstanlially m issue in such suit “ 

T-Any reltef claimed in the plaint, which is not exnresslv 

A:v/;rran(mn PZ—Whete persons litigate ,n ,es„„. _ 

right or of .a pm ale right claimed in common for themSies and o^thejl 
all persons interested in such iigl t shall, for the nurno^pq ° 

be deemed lo claim under the persons so litigating ^ ^ section, 

Pnnciplo — ^Tlie rule of res /udicata is fot •» 1. 1 .a. 
tcil by wisdom which is for all time 43 I A 
"It lath been well said declared LorrfCoA 
otherwise great oppression in glit be doni 
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Prtddle v 6 Coke Thcu«h the rule of the Code may be (raced to 

English «iOurce, it r he law as 

' ' * . • • include 

purpose 

• Jefeated, 

at law sue again I This is 

called tlie plea of former judgment And so the apjdtcauou of the rule by the Courts 
of India should be influenced b> no technical considerations of form, but by nntter 
of substance witliin the limits allowed by law 43 I A 91 — 43C 694 = 20 C W N 
73S (744) 

The following rule nas laid down by S/r IIV//«w/i C J in the Diilchest 

of case, 20 How St Tf 3SS{357) “ As a general principle, a transaction 

between two parties, in a judicial proceeding ought not to be binding upon a third , 
for It would be unjust to bind anj person who could not be admitted to make a 
defence or to caaroine witnesses, or to appeal from a pudgmciH he might think 
erroneous, and therefore the depositions of witnesses in anniher cause m proof of 
a fact the \erdit of a jurj mfindmglle fact, and the judgment of the Court upon 
the facts found, alihough evidence against the parties, and all claiming under them, 
ate not in general, to be used to the prejudice of strangers From the variety of 
cases relative to judgmen’s being given in evidence m civil suits these two deduct 10ns 
seem to follow as generally true, first tliat the judgment of a Court of concurrent 

{ unsdiciion directly upon this point is a plea a bar, or as evidence conclusive, 
•etween the same paities, upon the same matter, directly in question in another 
Court , secondly, that tlie judgenem of a Court of exclusive jurisdiction, 
direcil) upon the point, is in like manner conclusive upon the same matter, 
between ihe same parties coming mculentally in question in another Court 
for a diflVreni purpose But neiiher the judgment of a concurrent or exclusive 
junsdiciion » ev lence o! anv manor 1 k dcnially cognizable nor of any matter to be 
inferred by argument from tlie judemem H Lord hen} o» C / in Great 
Heads Brainley 7 T E 45^ an action be brought and ibe meriia of the question 
be dis''ussed between the parties and a final judgment oblained by either the 
parties are concluded and cannot canvass the same question tgain m another action, 
although perhaps some objection or argument might have been urged upon the 
first trial, which would have led to a different judgment” The same learned judge 
savd in Afatrrott v ffjinptan 7 T R 269 ‘ U this action could be tnainiaincd 

1 knew not what cause ol action could ever be at rest After recovering by process, 
of law there must be an end of litigation otherwise there would be no security for 
any person '* 

Section IB not exhaustive — ^This section is not exhaustive, but the statutory 
principles m this section must be fulfilled before any of the principles oTres jud/cala 
can be applied 126 Ind Gas 570=^ I R 1930 Lah 487, see also A I R 1930 
Bom 43t**54B 69^=32 Bom L R 389=12^ Ind Gas 305 , A 1 R i93oCal 

5 = 56 C 639= 120 Ind Cas 710 , A I R 1929 Lah 627 , 45 M 320=49 I A 129 

P C General principles of wywi/rrr/tf cannot be invoked for cases covered by s u 
30 C W N 4 i 5=A I 1926 Cal 568=44 C L J 399 96 Ind Cas gio=A I R 

jgadLah 670, no Ind Cas 554=56 \l L J 52«=A I R 1928 Mad 840, loS 

Ind Cas 623, 1 17 Ind Cas 63 The statement of doctrine of wywrfrfn/rt m section 
H IS not exhaustive 53 A toj (P C)=58l A i58=A 1 R 1931 P C 114=53 

C L J 55'^*35 C W N 661 = 1931 A L J 453-33 Bom L R 979=61 M L J 

196=132 Ind Cas 598 (P C) The question of ree judicata is not confined iviihin 
the limits ofs 11 of the C P Code but has a wider extension than ihat 33 Bom 
L R 1139 = A I R 1931 Bom 507 , 57 I A 24 , 49 I A 129 , n I A 37 

Scope of the SeotioD— Section 11 is not applicable when the previous suij 
was not dismissed on merus, Iml had abated 12 Lah 275 = A I R 1931 Lah 
79= 131 Ind C"* ’ 

suit and the 
claim, ihe dcci 

in a subsequem suit 32 B L i< 815 ihts section does not m terms apply 10 

subsequent proceedings m the same suit Such proceedings are onl) a part of the 

original proceedings and It cannot be said that the matter was decided either specifi 
f^ii,r I — • - icata has been applied 

ibsequent proceedings 
ded Cut where there 
can not apply 52 h. 
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goi = i93oA L J 1524— A I R 1931 All 99 When the question whichhadtobe 
decided in the prior suit is different fhnn what has to be decided in the subsequent 
suit the principle of will not apply AIR 1931 Lih 254 The 

rule depends ufon the identity of the issues In order to consider whether a 
previous decision is *es judtcaia or not the substantial effect of what has been 
decided m the case his to be con idered 56 C L J 369 

For the appliciiion of the rule of tes tudicatt it is essentnl that there must be a 
previous order having the force of a decree 9 O \V N 488 (;n) = A I R >932 
Oudh >99 (F B) Section 11 does not require the cause of action to be the 
the same nor the reliefs claimed to be ibe same before the doctrine of res judicata 
can come into operation > what it requires is that the matter in issue shall be the 
same and it makes no oistmction between questions of fact and questions of law 
The rules of res judicata requiring the identity of the matter in issue will apply 
even when the subject matter the object of the relief and the cause of action are 
different 138 Ind Cas 161 = 15 N L J i=A I R 1932 Nag 90 For the 
application of the rule of res judicata there must be reciprocity A I R 1933 
Pat 210 Where the previous suit abates and is not dismissed on merits, this 
section has no application AIR 1931 Lah 79=3> P L R 973=i3trnd Cas 9S 
Subsequent proceedings are not barred when the points raised therein were not 
raised in the earlier proceedings and specifically decided once for all A I R 
1931 All 99=1930 A L J 15*4=130 Ind Cas 19S Observations in ajudgment 
relating a different matter though connected cannot bind a third party and the 
judgment Itself cannot be evidence against him A 1 R >93° Mad 751 = 129 Ind 
Cas 650=1930 M W N 396 Where after the dismissal of a suit for rent subse 
quent suit by the tenant foe declaration of his nglus was decreed and a suit was 
thereupon filed for the apportionment of rent Held that the previous rent suit 
operated as A I R 1931 Cal 397*3? C W N 46 = 132 Ind Cas Si 

The Court cannot travel outside s ii when case falls witl in its terms AIR i9^8 
Mad 840-S6M L J 52-110 Ind Cas 554. >17 Ind Cas 68 Section 11 on»y 
requires that the issue and not the subject matter, should be common A > R 
1927 Mad 450*100 Ind Cas 402, 33 C W N $76-570 258-A I R 'W 
47-124 Ind Cas 161 Issue constituting ses judicata is in be / i;‘ 

reference to Readings judgment and record AIR 1^30 Pa^ ff|p"tical Ir is 


basis of the general view of /v# 

85 Ind Cas 979 

£jssential conditions of the application of the dootrme— In order to 
give rise to a valid bar to res judeatt the folio Mflg conditions must be fulfilled — • 

(I) There must be tHO suns one of ihich must have been passed and finally 

decided prior to the second suit whether or not it was insi luted prior 
thereto 

(II) The matter directly or substantially' in issue in the subsequent 'uit must 

have been directly and substantially in issue m the former suit 

(III) The subsequent suit most be betnecn the parties (including their privies) 

of the former suit 

(IV) The parlies of the two suits must be litigating under ihe same tide 

(V) The Court trjmg the former suit must have been competent to try 

the second sun or the suit m which suen issue nas subsequently been 


Has been heard and finally decided —Matter should be heard and finatlv 
deeded A 1 R >931 Oudh ,37-8 O WN ,79 r„ue raised aid tned 
cannot be re agitated gqlid Cas 2II-I3A L J 8i3 = A I R 1026 H-tHK 

3O W N 771 Possibiliyofappcal being filed and dccis on upse? docs noMfiem 
finaht) A I R 6 Rang Ind Cas 104 When question decided m 

effect tl ough not in express terms the rule ‘ «ccinea in 

Oudh 101 = 12 0 L J 57t = 9>Ind Cas 583 ' 

of s II need not be on merits A I R k 

O W' N 2S1 WTicrc the trial Court gave ' 

though there was no specific issue regard ng 
appeal and the appellttc Court without spec 

Ihc n,u>, m I Cnilly ,be 
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menningofs ii md would oper'He ts tesjudtcUa 33 Born L R ii 39 =A 1 R 
193> Bom 507 Where 1 prior suit his been dismissed both on merits and as not 
maintainable, it opentes as a bar 1931 A L J io4=A I R 193* All 131=130 
Ind Cas i In order to constitute the previous suit should have been 
heard and finally decided and not have been dismissed as the Court bad no jurisdic- 
tion to entertain the suit A I R 1931 All 200= 130 Ind Cas 4 

Dismissal of suit for want of evidence — Dismissal of suit for want of 
evidence bars fresh suit 3* Ind Cas 640=30 L J 236, see also J M 84 , 12 
W R 34 (P C), A I R 192s Cal 271 Dismissal of suit for non prosecution 
under Order Wl! r 3 bars subsequent suit 40 A 590= 16 A L J 463 Dismissal 
owing to failure of parij to produce evidence la one on merits and operates as 
71 $ judicata AIR 1929 Mad 404=122 Ind Cas 519 

Dismissal for default— In cise of dismissal for default no question of 
7 e$ judicata arises 41 Ind Cas 905 , 9C 4-6 10 C 98 (PC), 24 Ind Cas 

480 = 12 A L J 911 , 56 Ind Cas 93-» , 54 Ind Cas 7S9 , So Ind Cas 933=46 A 
820=22 A. L J 749 Dismissal for defiuU of in appeil does not bar fresh ippeal. 
AIR I9'*3iat 514=2 Pat 739=75 Ind Cas 284 

Other cases of dismiseal, which does not bar —Dismissal of suit for w ant 
of proper court fees is not 7 e$ juhcit t AIR 1928 Oudh 503=114 Ind Cas 
120=5 O W N 895=4 Lu k 159 13 44 . 3S B 38 , 8 A -82 Dismissal of 

suit for non joinder does not opcraie ■xs res judte tt i 104 Ind Cas 576 Where a 
suit IS dismissed on the ground that it is not properly framed the decisions on other 
issues b> the Court, do not operate as resjuduiti A I R tO’S Cal 996=41 
C L J 396=88 Ind Cas 616 A dismissal under order I\ r 3 creates no 
resjudieata A I R- 19'5 Oudh 337=120 I J 1 = 28 O C 8 = 85 Ind Cas 509 
Dismissal for m sdcscription of suit property does noi bar a subsequent suit AIR 
1921 Lah 193 j8 (nd (.as $79 "* Pat L J 313=39 Ind Cas 126 Dismissal 

of prior sii i for non 0 ndcr of pan es is not tesjudicali A 1 R 1922 Mad 259=43 
JI L J 57 =i9'»'*ai \V N 4 S 3 Ind Cvs 401 k d s 1 issal of an appeal for 
want ofa copy of ihc first Couri » jud^meni necessity under tie Allahabad High 
Court rules does not operaic as resjtdctft 19 A L J 706 63 Ind Cas 344 
Dismissal on pleadings IS no bar to second sun 45 Ind Cas 969 24 M L T 311 = 
7 L W 557 

Same cause of action —Where cause of action in two suns are different res 
judteata should be restricted to questions of fact and mixed questions of fact and law 
and should not be extended to pure Questions of law A I R i9‘'9Cal 4:5-49 

CLJ 357 = i25lnd Cas '’i'9 Where m the first suit plamtifi sued as reversioner and 
in the subsequent suit he claimed as widow s heir the later suit is not barred A I 
R 1931 AIL 2i = igj0 A L J i254=i3olnd Cas 13 Wiere suit for arrears of 
rent was dismissed on the ground that no relationship of tenancy exis ed subsequent 
suit on title for tjeciment is not barred A I R 1921 Cal 3jS = 3y C L J 
334=61 Ind Cas 201 

Decision when resjudieata — Award of arb (raiors is res ju iicati on quesiions 
decided by the award AIR 1930 Oudb ^89-7 OWN 541 = 127 Ind Cas 
254 Where a suit has been decreed but permission ha» been given to defendant 
to file another suit ihe permission docs no prevent the bar of res judicata 33 Bom 
L R 6 i 3 = A I U 1931 llom 417 Though section 109 of B T Act may not in 
express terms prohibit a Civil Court from entertaining a defence which is at lanance 
with a decision under s 106 yet it is clear provisions of s 107 (i) of ihe B T Act 
read with s 11 C P Code that a Court trying a rent suit had no jurisdiction to 
decide an issue between the parties which has already been finallv and definitely 
decided by a decision under s ic6of(heB T Act iz P L T 7i7=A I R 1931 
Pat 215=10 P 337 The retrial of issues that have been finally decided in the 
same suit ts barred by resjudieata AIR ig'i P C 11 = 40 M L J 425=480 
499=481 A 187 = 19 A L J 366=23 Bom L R 648=33 C L J 405 = 'S C W 
N 915=60 Ind Cas 631 Dismissal of suit to contest alienation is rfryni/m/u m 
a subsequent suit by the same reversioner for posses>ion after the death of tlic 
widow AIR 1921 Lah 187=4 Lah L J 442=59101! Cas 946 

Decision when not resjudeata — Decision on assumed fact is not res 
judextx 113 Ind < 3 as 384=30 Bom L R ioS9=A I R 1929 Bom 116 1\here 
a particular question in dispute IS expressly left open for a separate proceeding the 
question is not tesjudicati 96 Ind Cas 30' Wien appeal from decision in 
previous suit IS pending before Privy Coancil the decision ts not resjudicati A I 
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R 1931 Lah i6r Issue raised and decided 
A I R i9’6Cal 163 = 42 C L J 560=92 Ind 
decides case on grounds other than those of in 

on issues decided by u, is not res judicata A I R i9'’6 Cal 179=90 Ind Cas 
480 , 86 Ind Cas '’95 Where a point is expressly left undecided by the Court 
in a suit It can be agiiatcd in subsequent suit 88 Ind Cas 822=A I R I 93 j 
All 770=48 A 34 = 23 A L J QjO Where there is no express adjudication on 
a particular point there IS no res judica/a AIR 1924 Lah 469 = 0 Lah L / 

45 = 80 Ind Cas 525 Where a finding is recorded only to avoid a possible remand 
and IS not the basis of the judgment the point js not les judicaca 82 Ind Cas 
485 = 47 M L J 532 In a Suit for specific performance and possession, where 
latter relief has not referred to injudgment and the decision on that relief was not 
necessary the decis on ’ - . 

42 = 86 Ind Cas 137- 
and determined by lo v 
relief is not res judicata 

decided behind the back of the judgment debtor without notice to him cannot 
operate as res judicata A 1 R 1930 All 669=1930 A L J 1400=128 Ind Cas 
607 Obiter dicta not necessary for the decision ofa suit ennnot have the force of 
res judicata 14 L R 457 Re\ Where plea of occupancy right was raised but 
not decided, the deciston is not res judicata AIR 1922 P C. 241=30 W 
(P 0)279=48! A 49=48 C 460=64 Ind. Cas 231 

Ex partee decrees —Lxjiarie decrees in prior suits in which no issue was 
raised as to the rate of rent and there was no decision with regard to rate do not 
operate as res judicata on that point 65 Ind Cas 581 Ex parte decision m rent 
suit involving questions of status and rate of rent operates as resjuddati A t R 
1930 Oudh 335“7 OWN 507=127 Ind Cas 241 Sx/artedecset is resjudi^ti 
quite as much as decree passed on contest A I R ip’P All 76t “J2^*nd Cas 
664, see also A. I R 1929 All 761 = 122 Ind Cas 664, seealsoA I R I9’9AII 
346-119 Ind Cas 567 , A I R 1926 Mad H44—97 ind Cas 601 , A I R ^25 
Mad 378=82 Ind Cas 990 , A I R 1924 Oudh 4 > 9 “” ^ ^ J 446*79 ‘nd Cas 
660, A I R l 9 ! 3 Uh s6o=sL L J 163-7, Ind Cns S?? 5 '"" 

can operate as nt judicata only on a necessary issue 2 I'at L W JoB uut a decree 
for foreclosure passed ex parte igainst a person joined as defendant 01 the only 
ground tint he possesses the mongaged property does not oir «lendani or his 
transferee from setiing up a title panmount in a subsequent suit, where there has 

L . tbe final decree orders del \erv of 

iSN LR 114 (F B)»j 2 ind 
ex parte is void for fraud can not he 
been dismissed unless based on 
-2 Pat 833-5 P L T 666-2 Pat 
^ J ■ „ u Ky-j o J ivejeiiion 01 application under order IX, r 13 does 
not bar a suit to set aside decree as fraudulent and also of proving non service of 
summons incidentally A I R 19^4 Pat 24 »==* 9*3 Pat 336=5 P L T 37»=7s 
Ind Cas 343 

Decision against absent defendant is as much res judicata as one on coniest 
A I R 1928 Cal 717=48 C L J 184=32 C \\ N 828=115 Ind Cas cSS 
An ex parte decree for rent does not more than affirm that a certain amount is ' 

chimed and allowed There is no as to rate of rent especially when u 

relates to a htcr y-ar L R 9 A 345 Rev In a sun for rent er judgmert 
of the Revenue establishes that the relationship of landlord and tenant does exKi 
between the present panics A I It 1927 AH S 5 -. = 4,9 a. 6c8-at a, l \ 

Incl Cas St6 /Tr/lar* “i""' « “■'miss, bit im aubstqaem reni suit lo prove rale 

of rent allowed but is not conclusive A I R ir 6 Cal 767-01 Ind r-,. 

Ao iloCTCe for rent oliicli vvas snbsequeoily sal sfieil cm opcfale^ as 

res judiceta onihc auxsuon of ilic rehlionship of landlord •^nd i»n..,av ‘ a t -k 
,926 C1I 114 = 87 Snd Cas 672 Sul«equem su,r,„ f. - ^ ^ ^ ^ 

contained matters 
Rule 13 which I 
summons was not 

281-29 C U N ^ o. by s j;j Where - - ^ 

case 1 avc a cor^— 
against il e pi 
decsion. A 1 
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Decision must be a necessary one— A finding not necessary to the relief 
ranted by the decree cannot operate as AIR 1924 Oudh 205=10 

O L. J 404=79 Ind Cas 666 An adverse finding against the defendants m whose 
favour a decree is passed is not rti judicata but wdl liy onus on them of displacing 
the finding A 1 R 1922 P C 241=480 460=30 M L T 279=48 1 A 49=64 
Ind Cas 231 (P C) So a finding cannot be conclusive against a party if the decree 
IS not based upon It but IS made inspite of It AIR *929 AH 910=1929 A L J 
1110=121 Ind Cas 102 However definite a finding may be, it will not operate as 
rts judicata when it is not the basis of ibe decision A finding in a suit will operate 
as in a subsequent suit against a party, when he has a right of appeal 

2 Pat L J 189=38 Ind Cas 211 , 30 C W N 415 = 44 C L J 399 , 53 Ind Cas 
558 , A I R 1927 Mad 613 But an unfavourable finding on a necessary point 


cannot operate as I, if decree is passed inspite of it, such a finding not 

being necessarj for its decision A I R 1926 Cal 672 = 430 L J 116=94 Ind Cas 
844 Favourable decree with adverse finding may amount to ra judicata under 
certain circumstances to the extent of the finding Itself A 1 R 1924 Mad 626=46 
M L J 515 = 34 M L T 175 = 84 Ind Cas 799 Adverse finding in a decree m 
favour of a party is not wyM/frcafi AIR 1924 Mad 469=47M 453=46 M L J 

198-84 Ind Cas 622, AIR 1930 Cal 5 = 566 639—120 Ind Cas 710 

Decision on an issue not necessary for final decision is not myi/rf/ca/r 44 B 32i®= 
a-* Bom L R 64=55 Cas 322 19 O C 69=3 O I J 677 = 36 Ind Cas 643 , 

55 Ind Cas 258-25 M L T 66 , 2 Lab L } 605 Where the finding on an 

issue ts unnecessary but suit it is embodied in the decree iiself it operates as 
ntjudeata 34 M L J 43l-''8 M L T 291-7 L W 482 = 45 Ind Cas 975 
Finding not incorporated n the decree and not ibe basis of (he decree cannot be 
held as finally decided and to operate as ret judicalx 33 Ind Cas 620 Decisions 
arrived at in previous suit though d smissed operate as res judieatx A I R i9‘’9 
Cal 449=122 Ind Cas 547 Where the decree is in favour of a pariy an adverse 
finding the judgment IS not my 3 Pat L J 178-44 Ind Cas 72^ 

Compromise and eoneent decree— This section does not apply m terms 
to consent decrees A consent decree, however has to all intents and purposes 
the same effect as res judicata as it raises an estoppel as much as a decree passed 
\mnvitum A 1 R 1930 Lab 487=12 Lah L J 157 — 126 Ind Cas 570, 43 
C L J 116 = A I R i9''6Cal 672—94 Ind Cas 844 , A I R 1929 Mad 96— 
(1928) M W N 654 AIR 1925 Oudh 650=20 W N 684=90 Ind Cas 
408 , A I R 1921 Pat 131—2 P L T 6'*8=6 Pat L J '’08 = 62 Ind Cas 4 , 
57 Ind Cas 621 , 14 N L R 35=43 Ind Cas 962 

Compromise decree constitutes A I R. 1924 Mad 88 = 75 Ind Cas 

336, see also A. I R 1929 Oudh 63=5 OWN io8i = RLuck 181 = 115 Ind 
Cas 294 

Directlyandsubstantjally in issue— Wien a matter directly and subs 
tantially m issue in a subsequent suit has been directly and substaniially in issue 
in a previous suit and has been finally heard and decided between the same parties, 
the issue cannot be re opened m a subsequent suit notwithstanding ihe fact that 
the previous suit could have been decided independently of the decision upon that 
issue AIR 1927 Oudh 625=40 W N 307 = 101 Ind Cas 52’’ A fact can 
not be in issue directly when the judgment cm be correct whether the fact exists 
or not AIR 1931 Cal 353=34 C W N 809=131 Ind Cas 562 In such cases 
res judicata by reason of a prior decis on is not confined to the actual decision or 
finding in the case but extends to the common basis or facts accepted by both 
parties which are incorporated and made the foundation of the judgment and decree 
in the case 36 L W 4i4=A I R 1932 Mad 519=139 Ind Cas 76i = A L R 
1932 M 1466 The rule of res judicata is inapplicable to matters in respect of 
which no controversy was raised and no express decision arrived at 137 Ind Cas 
6o6=A I R 1932 Oudh 199=9 O W. N 488=A L R I932 Oudh $07 (F B) 
A judgment is conctusive only in respect of the matter necessarily consistent wiifi it 
34 C W N S39=A I R 1931 Cal 353=131 Ind Cas 562 Soajudgment is not 
conclusive on matters brought incidentally during trial Ibid The rule that ajudgment 
or decree is not conclusive of anything not required to support it is an unyielding 
tesinclion of the power of parties and o the Courts A I R 1931 Cal 3 j 3 = 34 
C. C H. Vol I— 17 
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C W N 839*131 Ind Cas 562 , 58 C I. J 196 Decision on issue m previous 
suit not necessary for decree, does not bar the issue in subsequent suit AIR 193® 
Oudfi 124=^ Luck 404 = 60 \V N 1320=122 Ind Cas 6rQ , 34 P L R H5 = 
A I R 1933 Lah 4!2=i42lnd Cas 6 c 6 , A I R 1933 Lah 404 , A I R 193° 
Lah 149*30? L R 744 = 120 Ind Cas 795 Decision of a co latteral issue m the 
previous suit necessary for the purposes of that case opeiates as res judicala I93® 
A L J 1309*130 Ind Cas 194 Although a finding: upon an issue which is itnma 
tenal and unnecessary may not have the force of res judicata yet where the parties 
go to trial evidence is given and the court at thetr invitation decides the point raised, 
a finding on one of the issues IS conclusive between the parties inspite of the fact 
that It IS only one of the several grounds on which the judgment was btsed and 
' - ’ «• ''ther way the decree would have been the 

«i29lnd Cas 310, see also 126 Ind Cas 
. 190 A judgment operates as res judteata 

to sustain the judgment AIR 193°^^^ 
71 = 10 P L T 630=120 Ind Cas 292 A useful test for considering whether a 
finding IS IS to see whether an appeal would lie against the finding A 

1 R 1930 Pat 71 *^10? L T 630= 120 Ind Cas 292 


Suit dismissed on the ground that there 13 no cause of action is not a bar under 
the principles of A I R 1929 All 844=(t929) All 9i9=t*8 Ind Cas 

711 A stray remark not incorporated in operative portion of award cannot supersMc 
previous decree A I R. 1929 All S2i‘=l929A L J 540 = 117 Ind 

If in a previous suit brought by a person ''>■> m "w to be next reversioner o me 

f round of an illegal relationship it is held 
im and the deceased and on that finding the 
was not declared as invalid against the rev 

person on inheritance opening by death of last female owner *■1““ 

1930 Pat 7t-io P L T 630*120 Ind Cas 292 A rnaiter ar>sing,„ a ^ 

decSl^tha "silt wit be rellpS^ m'^^^ubsi'qieit sj't A J R 

relief was claimed cannot operate as res judteata « 4 493-IO 

Lah L J 239=11 Ind Cas 394 Issues raised by parlies even improperly and 
admitted by the Court as relevant and argued by both P«tie8 and decided is 
resjudicat^ A I R 1927 All fvl not 

exhaustive IS binding as far as It '*,"5 A ’? 

of the res jHrfifrtfn unless there is a final decision A I R 19 7 Lah 804*102 Ind 

Cas 22 


"■t'u 1037 oudh 32=>98Ind Cas 77 Ihough one and the same person 


jio Wncre 111 i icii ju . i e . uu .» pu^u s <u issue for the purpose of deter 
nuning his share in the rem, the decision on the iisue operates as^m/y^Ja 
A I K i9'‘aCal 1004=8, Ind Cas 804 A previous decree in a rent sui/unhout 
the judgment cannot amount to more iham strong piece of evidence reSrdmiX 

amount of rent realized from year to year A 1 R loaeCnl rtta-fo t jV"® 
770 So fat as the rents of the years tehtch »e,e m eonlest ,n® L ptel?ou^su"t w “e 
concerned, ihe decision no doubt is an absolute bxt for ^ ® ® 

But so far as tie rents cr rate, of rent of sub^nt 

, Pat 213 = 77 Ind Cas 

to the previous sun, 
, vious litigation which 

, iispute was covered by 

her AIR 19:4 Cal 
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128 = 38 C L J 291 = 76 Ind Cas 917 The decision in a previous rent suit that 
rent was paj able as rent docs not operate as retjudtcati in a suit for the 

rent of the subsequent j ears at the cash rent system A I R 1924 Pat 371 = 1 Pat 
L. R 109=72 Ind Cas 138 

In order to see i\hat r\as m issue in a suit, or what has been heard or decided, 
the judgment must be looked at 37 Ind Cas 674=14 A L J 1171 An incidental 
determination of an issue of title in a suit for rent is no bar to any issue of the title 
beinp raised subsequent!) 34 Ind Cas 123 A decision as to rate of rent in previous 
snii IS as to rate of rent in subsequent suit between the same parties for 

the same land for the same period 41 Ind Cas 584 Though a finding may be 
unnecessar> to sustain the ultimate decision of the case still if it is embodied in the 
decree It will operate as rrfjwifrca/a 33 M L J 740 ex parte decree in a rent 

suit decreeing the claim as prajed for, does not operate as res juduati as regards 
the rate of annual rent unless there was a prayer in the plaint for a declaration as to 
the rate of rent as part of the substantiae rel ef claimed 45 Ind Cas 416 

U here some of the co-shcbaits of a dei y filed a sun against other shebaits for a 
scheme for the better management of the debutter properties of the deity, and one 
of the delcndants denied the debutter character of the properties, it was held, that 
the decision on the question of debuiter was only incidental to the suit, and did not 
amount to rrrjuAfi/u A I R t9'‘5 Cal 996=41 C L J 396=88 Ind Cas 616 
WTiere a prior suit for share of jiofits was decreed and no question of right to 
partition was raised or decided in a subsequent suit the question of partition 

■was not A I R 1925 P C 184=21 N L R 117=5'’ C 97t = 3oC W 

N 122=50 M L J 136=23 A L J 667=52! A 294 

Explanation IV —Where a matter which ought to ha\e been made a ground 
of defence m the prcMOUs suit was not made n must be presumed that the matter 
was constructively in issue in that case and as suet \% tesjudteU^ in the subsequent 
suit 11 Lab L J 97 ii7tid Cis 8u> Wterc a quest on has been necessarily 
decided in effect ihougl not m expre>» <.rins betweei the parties to a suit they 
cannot raise the same cues ion as between d cniselves 1 1 ai y ocher suit in any 

other form 24 C W fl •’23 = 54 Ind Cas 9,2 Pont ought to have been 

raised in previous suit is res judicata A 1 R 1927 Mad 120-24 L W 812 
=99 Ind Cas 525 A ground of attack which must have been but was not 
referred to m plaint cannot be the basis of another su t AIR 1925 P C 
55=48 M LJ 64=5'’ I A ioo=/7 A 158=27 O C 334='*7 Bom L R 725 = 29 
C W N 749=23 A L J 739=91 Ind Cas 280, A 1 R J9'*3 Lab 560=5 Lah 
L. J 163=74 Ind Cas 577 Explanation IV, cannot be given effect to bar a suit, 
unless all the requisite conditions laid down m the body of the section are also 
fulfilled A I R 1930 Mad '»64«i27 Ind Cas 139 Whether a particular matter 

f 

1 


Cas 929 

Question of law — A decision on a point of law will not operate as resjudtcaij only 
if the matter m issue in the two suits is not the same or if the parties are not litigating 
under the same title, that is when the requirements of s 11 have not all been satisfied 
138 Ind Cas i6i = A I R 1932 Nag 90=15 N L J 1 The rule that an erroneous 
decision on a question of law IS not IS subject to the important qualifica 

tion that the decision on the question m the subsequent s iit should not in any way 
affect the operation of the former decree or take away any rights acqu red by the 
parties thereunder Though the former decision may be deemed to have been based 
on a wrong view of law tlie decision armed it t e ihc decree given can in no way 
be affected by giving a different finding in a subsequent suit on the same qustion 
36 IL. W 664=140 Ind Cas 326=1932 M W N 1274— I R 1932 Mad 854 
Decis on based on erroneous view of law does not operate as res judtcUa in subse- 
quent proceedings for different rchef AIR 1930 Lah 907 = 12 Lah 52=129 
Ind Cas 12 In other cases, an eironeous decsioi on a point of law op“rates as 
res juduata in the same manner as corroct decisions on a question either of law or 
of fact AIR 1930 Pat 585 = 9 Pat 674=i'’S Ind Cas 337 , A 1 R 19^0 Bom 
*35-53 B 676=31 Bom L R 778=122 Inl Cas 113, 56 C 723 = 4^0 L J 
327-33C W N i-'6 , 32 C W N S2't=.48C L J i84 = A I R 1928 Cal 717= 
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k'Vr/.frA f j .‘^K ’«? 

206, A I R 1926 Bom 481 = 28 Bom L R 879 

Competent Court— Previous decrees passed without J“"sdiction being inva ^ 

'c5 r 

nf ano“‘.‘?oVn C^s 'epS 4, . =B Bo- L ^77- 

Jq 26 Bom 481^98 Ind Css 34i The is barred 

must be taken into considemtion in deading whether a ^ q 

under s ii AIR 1926 Mad ^*9 .23 L of incompetent jurisdiction 

q 68 Where a judgment has been delivered by a court 01 nw ^ j ^ j 

S!t .s to .ay 4 o court tvl.tch had no \„6^, A I R 

cannot be pleaded as res judicata A 1 R >92o Ah 5 L T 430=22 L W 

I9a6Cal 60,-91 I-tl , illa-c Lah L I ag^A I R Lal> >4' 

178=91 Ind Cis 497 . 73 ^^d Cas 874-5 Lah LJ 494 of exclusive 

Civil Court will not disturb a decree mssed by ^ j ^ Cas 276 Court trying 

jurisdiction A I R 1923 All 437 = L 5 A 144=72 inn the issue 39 

former suit must have had jurisdiction 10 try later suit and not mer y 

C.L J 237 = 51 Ind Cas 127 , appi es to 

Execution prooeedings-The princmle 114 ^Ind Cas $45 » see 

orders in execution AIR 1928 Mad 746=28 L VV 95 gg^ ^ [nd Cas 
nUo A I R 1930 Oudh 305=70 W N 363** *23 In'! , . 72* , 24 Bom 

7o 3 = A I R 1930 All 628 47 A 86-22 A L J 92|**| Ij ,924 Pat 265-2 
L R 1291-A I R 1923 Bom 36=76 Ind Cas 149 , « course of execution 
Pat 771 = 5 P L T 7^74 Ind Cas 781 A decision parties it was 

proceedings IS final between the parties, though as ^7 c 446“5oC L J 

Lsed on agreement and as « «n an adjod ^f, be Executing Court 

io6»2iC W N 269- 55 Ind Cas 189 »,iachet], that decision is final 

rsthatnoproperlyofthe judgmenidebtOT can be barred by res judicata 

4 Pat L W 379=44 Ind Cas 654 A judgmem d ^ ^ 

from contending in the course of execution p^ew "B , instance ihe particular 
^l?t.«Treoresentative of a deceased plaintiff passed 45 Ind Cas 657 

once dismissed operates as res 
445 Order passed m execution 
/— i-j .. ^..4.. ... - R 1922 P C 34t-3t M L T 

proceedings and not appe^ed k C}=73 Ind Cas 882 Decree holder 

' r r «ns = 27 ky ' / * '■^r amendment for executing 

amendment but his objec 
Tnent debtor The decision 
C 582 = 43 C L J 596=96 

operates as /<.« /- 

and tbeir representatives— The whole policy of the code is that 
•f.tfe proceeding originally msiiluted is right and proper any decision obtained 
*[“ „ h.ndinc on all persons on whom the interest or right may devolve pending 
Sfd Jposalonifeprocce'iings A I R .928 Mad 246=1927 M W N 743=. 08 
1 a Sis 401 A party IS privy to decree and is bound by it irrespective of notice 
’ T A rss in But a ludgment not inter jiartes does not operate as res judicata 
fniobitqoenlsoil A I R 1921 ;46-.l M L J 223-4, M 778-67 Ind 
ris 071 Where the scry question raised in the suit was raised m a previous suit 
« , n « »r.c. WTf mw es and a decision was given therein, 

• M L J 443=A I R 1923 Mad 
■ vties to a suit but omitted m formal 

A 1 R 1930 P C 22 = 58 M L J 
,y,, J ^ , ^TI L R 505=121 Ind Cas 200 (P C) 
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n P L T 900=10 Pat 2U=i5oInd Cas 257 , 9* Ind C« lol5=A 1 R. 1926 
Oudh I Findings in a morigagc suit may be said to be binding on the auction 

purchaser purchasing property in execution of the mortgage decree tbougb he is not 

a pany to the mongage suit as he in a sense represents the mortgagor and the 
nortgagee and so claims under the judgment debtor 119 Ind Cas 222 = A 1 R 
1929 Rang jS3 

/• . j , obtained against the adoptive 

■ • - only to adopt, that decision must 

■ ■ - Mriue of expl 6, s il A I 

• 817 Plimtiff sued the first 

defendant and purchasers through him lor setting aside a safe in fnour of first 
defendant Tlie sale deed was held valid as between first defendant and plaintiff 
and the suit was dismissed In appeal plaintiff joined the subsequent purchasers 
as respondents but not the defendant No 1 It was held that the finding as to 
aahdit) of sale deed was rei ji/rf/c r/a as between plaintiff and defendant No land 
also as against the subsequent purchasers AIR 1927 P C 252 = 32 C \V N 
28t = 3o Bom L R 220=26 A L J 37t“S4M L J 88 (P C)=i07lnd Cas 237 

The ’ — _ _ , i « e.v rtt't ,n attach the property cannot operate 

* in a suit brought by hmi against the 

clai J, C \V N 248=105 Ind Cas 647 

'f’h “ u i, -voKcs upon an insolvent over whose 

estate a receiver has been appointed, a decree for foreclosure in favour of the 

mortgagee m a suit to which the receiver has not been made a part> is not w 

judicau against him even though he has been heard on pennons and olyections 
atamst the decree 31 C \V N /4i*»A I R 1927 P C 108=52 hi L J 
734“ 54 C 595-54! A i90“J9Bom L R 882 = 450 L J 544 = 25 A L J 6'’i 
A previous dec sion m a suit b> the lessee against a third person cannot operate as 
w/wrfira/a in a subsepent sui 1 > ihe l«b»or againsi the same person A I R 1927 
Bo® 2 o 'g Bom L R 274 101 Ind Cas 340 Where Some new parties are 
added to a subsequi it sun 1 1 add no < 10 all iI e pan es to il < prior suit the decision 
in the previous suit is not ret judie-xla A 1 R 1927 Lah 259^100 Ind Cas 849 
An execution purchaser IS the representative of the judgment debtor so as to bring 
him Within the rule of estoppel and the pmciple of AIR 1926 Pat 

473“ 1926 Pat 249-97 Ind Cas 205 


A suit brought by widow in possession of the whole estate holding as widow’s 
estate to challenge an alleged adoption is a representative suit and all persons having 
a common interest (namely the reversioners i '• "* “"•* 

been represented through her under s ii, Expl 

637=22 A L J 690=87 Ind Cas 938, see * 

Dismissal of suit by certain reversioners for 

proprietor k her reversioners who had been 

CO defenda t=SLah 42i = 84lnd Cas 477 

A lessee vv by a lessor is not bound by 

subsequen _ ^ patties AIR IQ’V v Wad 

576=19 L W 369=34 M L T i6o=(l924) M W N 378-83 Ind Cas 963 
Decision against insolvent after insolvency is no bar as against Official Assignee 
V- ~ All? Tn7i MaH 689='»o L W 63=(t924) M W N 

i ' ceding by or against the benamidar 

the rule of ret judicata AIR 


the estate in pi 

subsequent suit ’ 

Cas 387 But 

on being dispossessed does not bar subsequent suit by reversioner A 1 K 19231^31 
204=35 C L J 348=68 Ind C ' 

operate as against ar • 

524 A lessor as such is not 
s II AIR 1921 Mad 306= • r 

Permanent lessee or mortgagee is not bound by adjudication against o vner after 
creation of morigige or lease unless party to suit 28 C L J ■•33=22 C %V N 
721=47 Ind. Cas 315, 24 C W N 746 (P C) A decision in a suit by or against 
a IS against the real owner 46 C. 566=28 C W N 521=36 

M. L, J 68 (P C ) 
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ii5lnd Cas 588 , 48 C L J 59o=A I R 1929 Cal i56=!nS Ind Cas 2695 49 
A 543 = 25 A L J 564= A 1 R 1927 All 297=100 Ind Cas 6or , A I R 1927 All 
206 , A I R 1926 Bom 481=28 Bora L R 879 

Competent Court — Previous decrees passed without jurisdiction being invalid 
altogether can not be pleaded as res judicata A I R 1930 All 681 = 52 A 568= 
130 Ind Cas 801 , A I R 1929 Lah 781=117 Ind Cas 83 Competency refers 10 
jurisdiction of Court at the time. AIR ipzSLah 928 = 30 P L, R 620=10 Lah 
528=113 Ind Cas 90 108 Ind Cas 623 , 107 Ind Cas 149 , 28 Bom L R 879= 
1926 Bom 481 = 98 Ind Css 341 Tjhe amount as well as the nature of the suit 
must be taken into considerilion m deciding whether a subsequent suit is barred 
unders 11 A J R 1926 Mad 829=23 L W 653=51 M L J 63D”95 It^<l Cas 
968 Where a judgment has been delivered by a court of incompetent jurisdiction 
that IS to say by a court which had no jurisdiction to hear the case, the judgment 
cannot be pleaded as res judicata AIR 1926 All 650=95 Ind Cas 406 , A I R 
1926 Cal 605 = 91 Ind Cas 1026 , A I R iga^Mad 1270=49 M L J A'^q-22 L W 
178 = 91 Itid Cas 497 , 73 Ind Cas 874=5 ^ J 494==A I R 19*3 Lah 141 

Civil Court will not disturb a decree passed by competent Revenue Court of exclusive 
jurisdiction A I R 1923 All 437 = L R 5A J44*=’72lnd Cas 276 Court trying 
former suit must have had jurisdiction to try later suit and not merely the issue 29 
C, L J 237 = 51 Ind Cas 127 

Execution proceedings— The principle of constructive resjud/cataupphes to 
orders m execution AIR 1928 Mad 746=2gL W 895 = iU Ind 
also A I R 1930 Oudh 305-70 W N 363-123 I"d Cas 881 J2i Ind Cm 
7M-A I R All 6-i 47 A 86.«A i J 9!8-Bo M C.. , =4 Bom 

L K U91-A I R 19*3 Bom 36-76 Ind Cas 148 A I R Bal 265 j 
Pat 771-S P L T 7=74 Ind Cas 781 A deasion in the cooise 01 catcu .on 
proceedings is 6nal between llie patties, though os 10 the some of t p t was 

based on agreement and as 10 olbers on an plSS, Cnnjf 

4,6-a4C WN 06,-53 ind Cas 

. d . ludgment debtor is barred by res judicata 

,i pjoceeding that a particular oerson is not 
- *f while at his instance the particular 
decree pissed 45 Ind Cas 657 
once dismissed operates is res 
. 445 Order passed in execution 

proceedings and not appealed against IS final A 1 R tO’* P ^b„ 34I=3> M L T 

5 4-.a,= 3i A* L I 195 — 27 C W N 279 (P C)=73 It'd Cas 882 Decree holder 
“ ' applied for amendment for executing 
ected to the amendment but his objec 
»y the judgment debtor The decision 
operalcs as res juaicaia y.- . — 1019—53 C 582=43 C L J 596—96 

Ind Cas 562 

Parties and tbejr representatives— The whole policy of the code is that 
if the proceeding originally mstilutcd is right and proper any decision obtained 
therein is binding on all persons on whom the interest or right may devolve pending 
the disposal of the proceedings A I R 1928 Mad 246=1927 M W N 743 = 108 
Ind C-is 401 A party is privy 10 decree and IS bound by it irrespective of notice 
53 Ind Cas 143 But a judgment not rn/erp«r*i does not operate as res judicata 
in subsequent suit AIR J92J Mad 246=41 M L J 223=44 M 778=67 Ind 

1 in a previous suit 
, “IS given therein, 

* \ I R 1923 Mad 

c omitted in formal 
’ C 22 = 58 M L J 

= ^ w — ^ 4 ^ ^ ^ (f , f * Cas 200 (P C) 

, r - 4- ce to be 

«... >n their 

, • » ’ ■ air 

_ ■ ’ nind that 

. ' f 
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liS Ind Cas $88 , H8 C L J. 59o«*A 1 R 1929 Cal 156=115 Ind Cas 269 ; 49 
A 543=25 A. L J. 564=A 1 R 1927 All 297=100 Ind Cas 601 , A I R 1927 All 
206 , A 1 R 1926 Bom 481 = 28 Bom L R 879 

Competent Court — Previous decrees passed without jurisdiction being invalid 
altogether can not be pleaded res judtcaia A I R 1930 All 681 = 52 A $68= 
ijo Ind Cas 801 ; A I R 1929 Lah 781 = 117 Ind Cas 83 Competency refers to 
jurisdiction of Court at the time AIR i928Lah 928=30 p L R, 620=10 Latu 
528=113 Ind Cas 90 , 108 Ind Cas 623 , 107 Ind Cas 149 , 28 Bom L R 879 = 
1926 Bom 481=98 Ind Css 341 The amount as well as the nature of the suit 
must be taken into consideration in deciding whether a subsequent suit is barred 
under s ii A I R 1926 Mad 829=23 L VV. 653=51 M L J 630=95 Ind Cas 
968 Where a judgment has been delivered by a court of incompetent jurisdiction, 
that is to say, by a court which had no jurisdiction to hear the case, the judgment 

cannot be pleaded as res judicata A 1 R 19 • ^ 

1926 Cal 603 = 91 Ind Cas 1026 , A I R 1925 W. 

178=91 Ind Cas 497 , 73 Ind Cas 874=5 

Civil Court will not disturb a decree passed by , »ive 

jurisdiction A I R 1923 All 437 = !. R 5A 144=72 Ind. Cas 276 Court trying 

former suit must have hadjurisdtctioo 10 try later suit and not merely the issue 29 
C. L J. 237 = 51 Ind Cas 127 

Bxeoutioa proceedings— The pnociple of constructive resjudic<^a -pphes to 
orders m execution A I R 1928 Mad 740=28 L W 895=114 Ind Cas 545 J see 
also A I R 1930 Oudh 305=70 W N 363=123 Ind Cas S&i , JZi Ind Cas 
I R .930 An 6=8 , 47 A 86-77 A LJ 

781 A decision m the o»“‘« “f esecuuon 
' iliough 4s 10 the some of lie Mrlics it was 
’ ’judication 47 C 446=300 L J 

. , , , i decision of ihe Executing Court 

aiiached, iliac decision is final 
, , debtor IS barred by rgj judicata 

* . ling lhat a particular person is not 

iile at his instance ilie particular 
decree passed 45 Ind Cas 657 
nh-rnion to annhcaiion for execution proceedings once dismissed operates as res 
_ t 'der passed in execution 

C 34i = 3J M L T 
..as 882 Decree holder 
mendment for executing 
lendment but his objec- 
tion «•»!• — -- J J- t debtor The decision 

operates as tesjudkata A I R 19^6 Cal 1019=53 C 582 = 43 C L J 596 = 96 
Ind Cas 562 

■ ■ ■ • . . . of the code is that 

• ly decision obtained 

. ay devolve pending 

Ind Cas 401 A party is privy to decree and is bound by it irrespective of notice 
* , . ' ' , , Jcraie as res judicata 

' ' 44 M 778=67 Ind 

I in a previous suit 

■ / ,, "js given therein, 

519=72 lull Cas'5‘2 Persons, wbowcrepanics"oa sum but omiiiprl‘?n^fomM 
. 3 M L J. 

■ oo{P. C) 

ce 10 be 
in their 

mi's Mad ljrn-ii7lnd r-is nS ^ suit .1 r\, . Ti* " 

■ussed on the ground that 
* Ttsjudicati in favour of 
L J iioo=i2JInJ. Cas 
^ 2gcd property, mortgagee is 

“ *» r ‘ A I R J9JI 
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nsind Cas 588 , .<8 C L J 59 o>bA 1 R 1929 Cal Ind Cas 269; 49 

A 543 = 25 A L J 564=A 1 R T927 All 297=100 Ind Cas 601 , A I R 1927 All 
206, AIR 1926 Bom 481 = 28 Bom L R 879 

Competent Court — Previous decrees passed without junsdictton being invalid 
altogether can not be pleaded as resjudtcata A I R 1930 All 681 = 52 A 568= 
130 Ind Cas £01 , A I R i9-’9l4»h 78i=ji7lnd Cas 83 Competency refers to 
1928 Lah 928=30 P L R 620=10 I-ah 
107 Ind 6as 149 , 28 Bom L R 879= 
amount as well as the nature of the suit 
must L g whether a subsequent suit is barred 

under VV 653=51 M L J 630 = 95 Ind Cas 

968 by a court of incompetent jurisdiction 

that is diction to hear the case, the judgment 

cannot be pleaded ns resjudtcata AIR 1926 All 650=95 Ind Cas 406, AIR 
1926 Cal 603 = 91 Ind Cas 1026 , A I R l925Mad 1270=49 M L J 43o-=22 L W 
178=91 Ind Cns 497 , 73 Ind Cas 874=5 Lah L J 494=A I R 1923 Lah 141 
Civil Court will not disturb n decree passed by competent Revenue Court of exclusive 
jurisdiction AIR 1923 All 437*=L R 5A 144=72 Ind Cas 276 Court trying 
former suit must have had junsdictioo to try later suit and not merely the issue 29 
C. L J 237 = 51 Ind Cas 127 

Execution proceedings— The principle of constructive resjudtcata applies (o 
orders in execution A I R 1928 Mad 740=28 L W 895 = 114 Ind Cas 5^ , see 
also A I R 1930 Oudh 305=70 W M 363-J23 Ind Cas 881 , I 2 f Ind Cas 
7 o 2 = A r R 1930 Alt 628 47 A 86=22A L J 9*8=8o Ind Cas 7« . Bom 
L R ia9l*-A I R 1923 Bom 36=76 Ind Cas 148^ AIR > 9 ^^ 265 = 2 

Pat 77t-'SP L T r-»74 Ind Cas 781 A decision m ® 

proceedings is final between the parlies though as to the some of ‘oe pir es it was 
based on ngreement and as to others on an adjudication 47 ^ 44 'o ^ J 


the legal representative of 1 deceased plamt.ff nhi)e at his 

operates ns ret 

• « ■ sed in execution 

’ 141=31 M LT 

Decree holder 

. If amendment for executing 

amendment but his objec 
ment debtor The decision 
/ jj C 582 = 43 C L J 596=96 

Ind Cas 562 

« --J *.». 

decision obtained 
devolve pending 
M W N 743 =*io 8 

* respective of notice 

* serate as resjudtcata 

• 44 M 778 = 67 Ind 

I in 1 previous suit 
was given therein, 

' J '»j \ I K 1933 Mad 

nil i-is 5 2 Persons who were nart rs fo - » ' - m formal 

. . . - . ■ ■ 8 M L. J 

. . . ‘ CK1(P C) 

, , ■ * ec to be 

, , . m ihcir 

■ = . • .. . J 

• , ' f, JUnd that 

. . ■ 'resjudteati jn fovour of 

not impleaded (he rowgageVis no(*S5*bMhrdTc'I"on^' 
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Ii5lnd Cas 588 48 C L J 59o«A I R 1929 Cal I56=»ii5 Ind Cas 269,49 
A 543*25 A L J 564=A 1 R 1927 All 297=100 Ind Cas 601 , A I R 1927 All 
206, A I R 1926 Bom 481 = 28 Boro L R 879 

Competent Court— Previous decrees passed without jurisdiction being invalid 
altogether can not be pleaded as res judicata AIR 1930 All 681 = 52 A 568= 
130 Ind Cas 801 , A I R 1929 Lah 781 = 117 Ind Cas 83 Competency refers to 
juribdict on of Court at the time AIR 1928 Lah 928=30 P L R 620=10 Lah. 
528=113 Ind Cas 90 , 108 Ind Cas 623 , 107 Ind Cas 149 28 Bom L R 879= 
1926 Bom 481=98 Ind Css 341 The amount as well as the nature of the suit 
must be taken into considerat on in deciding whether a subsequent suit is barred 
unders 11 A I R 1926 Mad 829=23 L W 653=51 M L J 630 = 95 1"^ Cas 
968 Where a judgment has been delivered by a court of incompetent jurisdiction 
that IS to say by a court which had no jurisdiction to hear the case, the judgment 
cannot be pleaded as res judicata AIR 1926 All 650=95 Ind Cas 4061 ^ ^ ^ 
1926 Cal 605 = 91 Ind Cas 1026 , A 1 R 1925 Mad 1270=49 M L. J 43°“** ^ ” 
178=9 . - o . ■ ih L J 494“A 1 R 1923 Lah 141 

Civil C competent Revenue Court of exclusive 

jurisdic ■ 144=^72 Ind Cas 276 Court trying 

former a.- - ^ iter suit and not merely the issue 29 

C, L J 237=51 Ind Cas 127 

Execution proceedings— The pnnepteof constructive res jud/ci^a apphts to 
orders m execution A I R 1928 Mad 746*28 L W 89f=‘itclnd Cas 545 , see 
aUoA I R 1930 oudh 305=70 W N 363-103103 Cos 88i, m M Cm 
,„,.A I U .93= All 60B 47 A 86 -m A L J 9=|"8o Bo™ 

A dtcisioo' 10 ihc coo.se of C4ecui,on 
oogh as .0 the some of .8e psr.ies ,, was 
J an adjodtcalion 47 C 446 30 C L J 
Where a decision of ibe Executing Court 
can he attached that decision is final 
. ud ment debtor is barred by res judica/a 

' oroceeding that a particular person is not 

^ his instance ihe particular 

passed 45 Ind Cas 657 
dismissed operates is res 
, t Order passed in execution 

12 P C 34I-3* M L T 
C)*73 Ind Cas 882 Decree holder 
applied for amendment for executing 
cted to the amendment but his objec 
I u « y *hc judgment debtor The decision 

operates as res judicata AIR 1926 Lai 1019=53 C 582 = 43 C L J 596:396 
Ind Cas 562 


the code is that 

iftl decision obtained 

the devolve pending 

the ■ I W N 743=108 

Ind ^as 434 ^ 7 ■> r, / - pcciive of nonce 

■ ' es does not operate as res judicata 

• M L J 223 = 44 M 778 = 67 Ind 
suuvvis raised in a previous suit 
and a decision was given therein, 
, , ^ ,, L J 443=A I R 1923 Mad 

!;i9=72 Ini Cis 5 2 Persons who were part cs to n suit but omitted in formal 

930 P C 22 = 58 M L. J 

■ ■ ■ " 5=121 Ind Cas 200 (P C) 

an cfieciivc decree to be 
^ al representatives m their 

_ >cccdiogi or not A I R 

, “ Jssed on the ground that 

, ^ ^esjuiicati in favour of 

102 Where m a suit against mortgagor reUting to mortgagcd^pro‘i‘i?r mort™?.» 

not impleaded, the roont,a^ce IS not bound by the dec SIM R 1931 Pat ^l*- 
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JiSindCas 588,48 c L J. 59o«A I R 1929 Cal 156=115 Ind Cas 269549 
A 543®=*5 A. L J s64~A I R 1927 All 297«ioo Ind Cas 601 , A I R 1927 AH 
206; A I R 1926 Bom 481 =28 Bom. L R 879 

Competent Court — Previous decrees passed without jurisdiction being invalid 
altogether can not be pleaded as res judtcaia A I R 1930 All 681 = 52 A 568= 
130 Ind Cas 801 ; A I R 1929 Lab 781=117 Ind Cis 83 Competency refers to 
~ ' * ' . " ' 1 928=.30 P L R. 620=10 Lah 

I Cas 149 , 28 Bom L R 879= 
' as well as the nature of the suit 

ther a subsequent suit is barred 
* . 3=51 M. L j 630 = 95 Ind Cas 

court of incompetent jurisdiction 
to hear the case, the judgment 
\U 650=95 Ind Cas 406 , A I R 
1926 Cal 603=91 Ind Cas 1026, AIR t925Mad 1270=49 M L.J, 430=22 L, W, 
178=91 Ind Cas 497 , 73 Ind Cas 874=5 Lah L J 494=A I R *9^3 Lah. 141 
Civil Court will not disturb a decree passed by competent Revenue Court of exclusive 
Jurisdiction A I R 1923 AH 437 = L R 5A 144 = 72 Ind Cas 276 Court trying 
former suit must have had jutisdicuou to try later suit and not merely the issue 29 
C, L J 237 = 51 Ind Cas 127 

principle of constructive res judicata to 

*8 Mad 746«28L W 895 = 1:4 Ind Cas S45 . sec 
OWN 363-123 Ind Cas 881 , 12» Ind Cas 
A 86-32 A L I 926«»8olnd C*s 722 , 24 Bom 

i. N t^yi“A i 1923 Born 36-76 Ind Cas 148, A I R *924 Fat 265-2 

Pat 771 = 5 P L T 7-74 Ind Cas 781 A decision m ‘he cmi^e of execution 
proceedings is final between the parlies, though as 10 the some of 'i* 
based on agreement and as to others on an adjudication 47 l ^0 30 l L J 
496-a+C W N 269-5SlQd Cas 180 Whereadecision of the Executing 
IS that no properly of the judgment debtor can be attached, ‘ ^ , bv*'«j 
4 P.l L W ?79-44 Ind Ca, 6,4 A J«dgm.n, dnb.cr;* ",Zt‘Z 

' instance the particular 

issed 45 Ind Cas 657 
misted operates n ret 
t d> ler passed in execution 

1 P C 34i=3« M L T 
* IS 882 Decree holder 

endment for executing 
' nJment but his objec* 

■ '■ debtor The decision 

•• 2'“43 C L J 596 = 96 

Ind Cas 562 

_ 4 4, '.•L. , . ^ 

■ * decision obtained 

■ . .. ’ devohe pending 

■ . ■ . • •’ I W N 743=108 

, ' ’ ^ ' peciivc of nonce 

, . ... ' ’ ' . ate as res judicata 

' ' ^ ' •• M 778-67 Ind 

‘ ^ ' n a prcMous suit 

as Riven therein, 

. . * _ ii ■ ■ I U 1923 Mad 

order by oversight arc hatred from suing again A j R ea\/°T'”V 

^ ^ 505=121 Iml Cas 200(P.C) 

. ’ • ^ / .* * ce to be 

, ■ ’ in iheir 


f 
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ns Ui Cas s88 . 48 C L J. S90-A I R 1929 Cal 'S6=IIS Cas 269 ! 49 
A = ALT 564=A 1 R 1927 All 297=100 Ind Cas 601 , A I R 19*7 A 
2o6 , A I R 1926 Bom 481 = 28 Bom. L R 879 

Competent Court— Previous decrees passed without 
aliot^ethcr can not be pleaded as res /u/bcaia AIR 1930 All o**“52A 5 — 

r,°tad cS 80. j A I R .929Lah'78i-..7lod Cas 83 Comp'tenc). refers to 

'”rir.r.o3'SrU‘‘?oV'.ad''c^s’62^/?o^l?J ^al-p! f Sore L R 87,. 

delivered by f court of 

Sore brp?ca'3;d r r^'l Wbsoi,; .ud cy 4o6 _, a . r 

f,“cal 6^0, -9. Ind Cas'.tosd^, A^I. R ^.,^'3“ uLSn: 

* competent Revenue Court of exclusive 

* 144=72 Ind. Cas 276 purt trying 

iter suit and not merely the issue 29 

C, L J. 237=51 Ind Cas 127 

Execution proceedmga-The principle f CaVs4^ .see 

orders in execution A I R 1928 Mad 746=28 ^ W 95 gg j2i Ind Cas 
SsoA I R ■93=0“f,t 39S-7 0 W N d Cas 724. »*?»■” 

7o2=A I R 1930 All ^28 , 47 A 86=22 A L J 92® ° ,024 Pai 265 = 2 

L R 1291-A J R 1923 Bom ^6=76 Ind Cas 148. A execution 

Pat 771 = 5 P L T 7=74 Ind Cas 781 A decision parties it was 

proceedings is final between the panics, though [J* 47 C 446= 30 C L. J 

WherJ a decision of the ^ecuiing Court 
Where a u decision is final 

ItLre dS IS barred by 
tSdiSe. ibat 2 particular oerson is not 
procec 6 instance ilie particular 

passed 45 Ind Cas 657 
dismissed operates as res 
t, Drder passed in execution 
a" I R'1922 P C 341-31 M L T 


rara/u A_ 


proceedings and not appeMed^g^hsu^final^.^^^ ^^^^9 Decree holder 

nntt.al execution but subsequently applied for amendment for executing 
applied for partial amendment but his objec 

the '*hole decree vo'^Toaeal was nndc by the judgment debtor The decision 
"“"Sla;“«;n,f.rS^ Ca.^o.,is 3 ^ S82.43 C I J 396-96 

Ind Cas 562 

•pyirtiosandtheirrepresentativoa— The whole policy of the code is that 
' decision obtained 

' . devohe pending 

_ . „ . ' . *i W N 743=108 

V"’lVas”*40i A party ts privy to decree and IS bound b> u irrespective of notice 
m*. J • 'Vidoes not operate as resjudteafa 

■ ■ : .• « M L J 223 = 44 M 778 = 67 Ind 

suit was raised in a prcMOUS suit 
’ , and a decision was given therein, 
- ! L J 443 = A I U 1923 Mad 
‘,,0*^72 Ind Cas 5'2 Persons, who were pwies lo i suii, but omitted in formal 
order by o\crsiglmre barred from suing again A I R 1930 P C 22 = 58 M L. J. 

.. . ..= « oo(P.C) 

I I s • ' ■ ce to be 

t . . ■ • s m their 

s • . ■ . AIR. 

. •■ . =. • ■ sund that 

. I ■ ■ ■ ■ . iavour of 

S. ^ . L : . - .1 InLCas. 

102 Where m a suit against mortgagor relating to mortgaged property, mortgagee is 
not impleaded the monga^ee IS not bound b) the decision A I R 1931 Pat 64 = 
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115 fnd Cas 588 , 48 C L J 5go*=A I R 1939 Cal is6=»ii5 Ind Cas 269, 49 
A 543*25 A L J 564“A I R 1927 All 297=100 Ind Cas 601 , A I R 1927 AH 
Z06 , A 1 R 1926 Bom 481 = 38 Bom L R 879 

Competent Court — Previous decrees passed without jurisdiction being invalid 
altogether can not be pleaded as res fudtcata AIR 1930 All 681 = 52 A 568= 
130 Ind Cas 801 , A I R 1939 Lah 7j5i*=H7rnd Cas 83 Competency refers to 
jurisdiction of Court at the time AIR 1928 Lah 928=30 P L R, 620 = 10 Lah 
528=113 Ind Cas 90 , 108 Ind Cas 623 , 107 Ind Cas 149 , 28 Bom L R 879= 
1926 Bom 481 = 98 Ind Css 341 The amount as well as the nature of the suit 
must be taken into consideration in deciding whether a subsequent suit is barred 
under s ii A I R 1926 Mad 829=23 L \V 653=51 M LJ 630=95 Ind Cas 
968 Where 1 judgment has been dehicred bj a court of incompetent jurisdiction 
that IS to say by a court which had no jurisdiction to hear the case, the judgment 
cannot be pleaded as rts judicata AIR 1926 All 650=95 Ind Cas 406 , A 1 R 
1926 Ca! 603 = 91 Ind Cas 1036 , A I R 1925 Mad 1270=49 M L J 450=22 L, W. 

178 = 9: Ind Cas 497 , 73 Ind Cas 874=5 Lah L J 494=A I R *923 Lah 141 

Civil Court will not disturb a decree passed by competent Revenue Court of exclusive 
jurisdiction A I R 1923 All 437= L R 5A 144=72 Ind. Cas 276 Court trying 
former suit must have had jurisdiction to try later suit and not merely the issue, 39 
C» L J 237 = 5: Ind Cas 127 

Bxecufcioa proceedings— The principle of constructive res/ud/sa/aapphes to 
orders in execution A I R 1928 Mad 746=28 L W 895 = 114 Ind .Hs » see 

also A I R 1930 Oudh 305=70 W N 363=i23lnd Cas 881 , tti 

70J-A I R 193° All 658 47 A 86=55 X 1 1 

L R 1591-A I R 1953 Bom 36=76 Ind Cn» u*. A ' i L “ ’ 

Pat 77I-S P I T 7 = 74 Ind Cas 7S1 A decision in the 
proceedings is final between the parties, though as to the some of , J .''V 

based on agreement and as to others on an /,le Execmm^ 

4,6-54C W N 

. udkment debtor is barred by res judicata 

‘ proceeding that a particular person is not 

loiiff while at his instance ihe particular 
and final decree passed 45 Ind Cas 657 
Keedmgs once dismissed operates as rts 
„«ii4.u4i n. ^ • "*1 Cas 445 Order passed in execution 

Proceedings and not appenled agamsi IS final A I R *922 P C 341 = 31 M L T 

?io=3i A L J J95=37 C W N 279 (P C)=73 Ind Cas 882 Decree holder 
. ' applied for amendment for executing 

. • ected to the amendment but his objec 

• >Y the judgment debtor The decision 

operates ts res judicata t\ » iv .y— w- 1019 = 53 C 582=43 C L J 596=96 
Ind Cas 562 

porttesandthelrrepresentatives— The whole policy of the code is that 
if the proceeding originally instifoced is nghi and proper an> decision obtained 
therein is binding on all persons on whom the interest or right may devoh e pendine 
the disposal of the proceedings A I R 1928 Mad 246=1927 M W N 743 = 108 
Ind Cas 40t A party is privy to decree and is bound b) it irrcspeciive of notice 
53 Ind Cas 143 But t judgment not tnferf tries 6oz% not operate is res judicata 
m subsequent sun A I R T921 Mad 246=4181 L J 223 = 44 M 77S- 67 fnd 
Cis 97« Wicrc the very question raised m the sun was raised in a previous suit 



*32 


T»B CODE OP CIVIL FEOCEOURS 


lie Ind Cas 588 , 48 C L J. 59oeA I R 1929 Cal I56«n5 Ind Cas 269 j 49 
A 543 = 25 A. L J 564=sA 1 R 1927 All 297 = 100 Ind Cas 601 , A. I R 19*7 All 
206, AIR 1926 Bom 481 = 28 Bom L R 879 

Competent Court — Previous decrees passed wuhout jurisdiction being invalid 
altogether can not be pleaded as res judteata A I R 1930 All 68l = 52A. 568= 
130 Ind Cas 801 , A I R 1929 Lah 781=117 Ind Cas 83 Competency refers to 
junsdiciion of Court nt the time AIR 1928 Lah 928=30 P L R. 620=10 Lah 
528=113 Ind Cas 90 , J08 Ind Cas 623 , 107 Ind Cas 149 , 28 Bom L R 879= 
1926 Bom 481=98 Ind Css 341 The amount as well as the nature of the suit 
must be taken into consideration in deciding whether a subsequent suit is barred 
unders ii A I R 1926 Mad 829=23 L W. 653=51 M L J 630=95 Ina- Cas 
968 Where a judgment has been deluered by a court of incompetent jurisdiction 
that IS to say, by a court which had no jurisdiction to hear the case, the judgment 
Cannot be pleaded is tes judicata A 1 R 1926 All 650=95 Ind Cas 406 , A. I R 
1926 Cal 603 = 91 Ind Cas 1026 , A I R. 1925 Mad 1270=49 M L 5,430=22 L.W. 


178 = 91 " ■ i ' * ' 'ih L J 494=A I R 1923 Lah 141 

Civil C competent Revenue Court of exclusive 

junsdic ■ • . 144 = 72 Ind. Cas 276 Court trying 

former^-. ^ iier suit and not merely the issue 29 

C, L J, 237 = 51 Ind. Cas 127 

Execution proceedinga— The 
orders m execution A I R 1928 Ma . ‘ 

alsoA 1 R J93oChi<ih 305=70 V . 

1 K .930 All 6=8,4, A 86-.,. - 4 j.- ^ ^ ,65., 

8l A decision in Ihe couise of cxccuiion 
ihnneh n. .0 Hie some of .he^pirjics 

of the Executing Court 

* ' " that decision is final 

‘ barred by tti judicata 

• * * ' pariicular person is not 

' ' instance ine particular 

tssed 45 Ind Cas 657 
. . missed operates is res 

, * >er passed in execution 

auu ..ve « ' * PC 34l=»3« AI L T 

E!S- = i A^LJ 195-=, C W N =,9 (P C l-TS 1 o<I Cas 88= nectee holder 

ipplicd for partial execution but subsequently applied for amendment for executing 
ihcnhole decree The judgment debter objected to the amendment but his objec 
non was ONcrrulcd No appeal was made by the judgment debtor The decision 
operates as res judicata A I R 1926 Cal 1019=53 C 5^2^43 C L J 596 = 96 
Ind Cas 562 

.■ • ■ ! ’ • • ” the code is that 

decision obtained 

■ ■ ' , devoUe pending 

uivus^v.'- . ^ M W N 743'* >o8 

Ind Cas 401 A party IS privy to decree and IS bound by u irrcspectise of nonce 
s^Ind Cas 143 But a judgment not infer parftt not operate as tes judicata 
■ " . •* M L J 223 = 44 M n%-(yj Ind 

I ■ ■ ' sun was raised m a previous suit 

" ■ . and a decision was given therein, 

, , _ ^ *’5 L J 443-A 1 K 1923 Mad 

519 = 72 Iiul Cis 5*2 I’cisons, who were pvtics to a suit, but omitted m formal 
nr kr by oversight arc Iiarred from suing agitn A 1 R 1930 p C 22 = 58 M.L.J. 

“ " ■ ■ 5- *21 Ind Cas 200 {!» C ) 

' an effective decree to be 

al representatives m their 
' (CccdiDgs or not A I R. 

“ ‘ ■ issed on the ground that 

* • retjuiiicatx in favour of 

“ LJ IIOO-I2J InJ.Cas. 

,02 Where m a sun against moriKagor leUun ' to mortgaged propcftv. mortgagee is 
not iroplciucd. the tDoni,a4ce IS not bound by ihe decision A I R 1931 PaL 64- 
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. " ' - '' . I R. 1926 

■ le lucLion 

* lie IS not 

or ind the 

^ .22=»A 1 R 

1929 Ran? 1S3 

If in a litigation a decision, fair and square, is obtained against the adoptive 
moiher, to the e/Tcct that she possessed no auihoni) to adopt, that decision must 

be considered to be binding upon the adopted son b) sutucofesp! 6, s ll A I 

R 1923 Oudli 155 = 1 Luck. 733=1^ Ind ^s 817 rhmiilT sued the first 
defendant and purchasers through liim for setting aside a sale in faaour of first 
defendant The sale deed was held \alid as l^twccn first defcndaiu and plaintilT 
and the suit was dismissed In appeal plaintnr joined the subsequent purcliascrs 
2^=>pondcnts but not the defendant No t It was held tliat tlic finding as to 
aahdiiy of sale deed was m as bciweeii { latnttll and defendant No land 

\ 1 K 1927 I’ C 352 = 32 C W N 
. 54 M L J 88 ( 1 ’ C)=i07lnd Cas 237 

u o tti attach the pro{>eriy cannot operate 

as retjudica/a as agairst the judgment debtor in a suit brouLhc In him against the 
cUttnam x\ I R 1928 C C 448=32 C \V N 248=105 Ind Las 647 

Where a mortgagor dies and his property dexoUes upon an insoUent over whose 
estate a rcccner lias been appointed, a decree for foreclosure m favour of ihe 
mwtgagee m a suit to which the receiver lias not been made a pari> siotrrr 
7 «<rica/a against him even though he Ins been 1 card on pem ons aid objections 
against the decree 31 C W N 741-A I U iW I C 108-52 M L J 
734=54 C 595 54 1 . . 

A previous dec sioo 
ret judicata in a sub. 

Bom 270-29 Bom 
added to a subsequer 

in the previous suit is not tet judica/t A I K 1927 Lali 259— 100 Ind Cas 849 
An execution purchaser IS the representative of the judgment debtor so as to bring 
him within the rule of estoppel and the pnnaple of A I R 1926 Pat 

478-1926 Pat 249-97 Ind Cas 205 

A suit brought by widow m possession of the whole estate holding as widows 
estate to challenge an alleged adoption is a representative suit and all persons having 
a common interest (namely the reversioners m the case'' must be deemed to have 
been represented through her under $ ii, Expl VI A I R 1925 All 79— 46 A 
637=22 A L J 690-87 Ind Cas 938 seealso 73 lnd Cas 284=i8L W 491 
Dismissal of suit by certain reversioners for setting aside alienation by sonless 
proprietor bar another suit for the same purpose by other reversioners who had been 
CO defendants in previous suit AIR 1925 Lah 89=5 Lah 421 = 84 Ind Cas 477 
A lessee who claims under a title previously created by a lessor is not bound by 
subsequent finding between the lessor and third parties AIR ig’t Mad 
576=191. AV 369=34 hi 1 . T i6o=\i924l M Vf 1; 37 «— 2>3 Cas 965 

Decision against insolvent after insolvency is no bar as against Official Assignee 
who is not made a parly AIR 1924 Mad 689=20 L W 63= (1924) M W N 
491 = 47 M 633=83 Ind Cas 960 In a proceeding by or against the 
the person beneficially entitled is fully affected by the rule of res judicata AIR 
1924 Lah 702=75 Ind Cas 1048 A decree passed against the widow as representing 
the estate m previous suit operates as res judicata against the reversioners in a 
. ' L T 129-70 Ind 

rly in her own right 
A I R 1923 Cal 

, reversioner does not 


524 A lessor as such is not 
s II AIR 1921 Mad 306=1 ■ • 

Permanent lessee or inorigagec «, r- x t ^ 

creation of morigigc or lease unless party to suit 28 C L J 223=22 C W N 

721=47 Ind. Cas 315, 24 C W N 746 (P C) A decision m a suit by or against 
a irna»»<ims against the real owner 46 C 566=28 C W N $21=36 

M. L J 68 (P C ) 
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ficTnH Cas sSS , 48 C L I. 59 o«A I R 1929 Cal J56s>liS ’&f? 

A^4^»25 A. L J. 564= A I R 1927 All 297=100 Ind Cas 601 , A I R I9*7 All 
206^, A I R 1926 Bom 481 = 28 Bom L R 879 

Competent Court— Previous decrees passed without jurisdiction being invai 
^ tudtca/a A I R 1930 All 681 = 52 A 568^ 

781=117 Ind Cas 83 Competency refere to 

■ \ I R 1928 Lali 928=30 P L R. 620=10 Uh 

ka6“Dom“‘‘48‘^t%ri„r'c“ 3“ tL' — d^L’.he of .he sej. 

robust be taken into consideration m M*" lT63o= 9S InJ- 

Sl'cVhe^pLacred” ”a ind Cas 406 A ^ 

'926 Cal 60,-9. Ind Cas .oa6 .AIR 1925 Mad .270-49 M L 

Ov,rCo'rfwSrnotd,s'.urVa" decree ^Isel b,“ f ^ 

’ Bieoution proceedinga-Tlic f "^'^sTsce 

orders in excculion A I R 1918 Mad 746— 28 L ggj 121 Ind Cas 

9U0 A I R .930 Oudh 30S-7 o W N fd-as ‘"5,CJ*J 7,2 , 24 Horn 

“02-A I U .930 All 623 , 47 A 86-M A L J 9 a|““ j*- pa, 265-2 
. Ind cas *40 » . couise of execution 

though as 10 .lie some 01 [_ j 

. . „ a °V\" r^ rdSl oAhe Execn.ing Cou}. 

. ' ' • “KSdmgNhat a particular nerson ts not 

_ . procc ^ • hij instance ilie particular 

passed 45 Ind Cas 657 
' . dismissed operates is res 

* . Order passed in execution 

, . J2 P C 34» = 3> M L T 

procceaiHoS aiiu i.va -y" ^ ^ (PC)=73 Ind Cas 882 Decree holder 

*‘^^1 for oatl.al execution but subsequently applied for amendment for executing 
applied for partial j , j^bter obiceted to the amendment but his objec- 

or errulcd Kp="f " as made fry d.c judgmen. debtor The decision 
ip“ra.«as /«7mA«/a I R .9.6 Cal .0.9-53 C 582-43 C L J 596.96 
Ind Cas 562 

■ ; . . - • policy of the code is that 

. . ' ' , noper an) decision obtained 

*ls* ein 13 U...V. t, arr - • r- ■’ r right may devohe pending 

Ibc^aisposal of the proceedings A 1 R 1928 Mad 246=1927 ’‘I W N 743**>o8 
Ind Cas 401 V prty IS privy to decree and IS bound b> it irrcspectiNC of notice 
l.in.t Cas 11^ Dut a luJffmcnt not docs not operate as res judicata 

" ' . . . . - . , M L J 223-44 M 778-67 Ind 

, , , • • s ’ suit was raised in a previous suit 

* . ' . 1 ■ and a decision was given therein, 

• . « ’■ L J 443"A 1 U 1933 Mad 

ctn*K>72 In 1 Cas t'2 I’ciaons, who were putiCk to a sun, but omiitcd m formal 
y* . * '' .2-58 M L.J. 

M : -. = • • * *■ . =. as 300 (P C) 

, I , SSI s ' decree to be 

' ■ tivcs in their 

I s . ■ ■ ■ • ■ 1 not A I R. 

s ■ • • • ground that 

J I * • ' > • in favour of 

. s ! " ■ - 121 InJ. Cas. 

. . ■ ■' ■ ■. . * , mortgagee IS 

l.jh . r — ■ ft-4 i * • ' • . ■ ». * . ■ .J31 Pat. 64 — 
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, i3olDd Cas 237 , 91 Ind Cas lois^A I II. igjS 
* suit may be said 10 be binding on the auction* 

execution of ihe mortgage decree though he is not 
, he in a sense represents the mortgagor and the 
he judgment debtor 119 Ind Cas 222-A I K 

1929 Rang iSj 


If m a litigation a decision, fair and square, is obtained against tlic adoptiie 
moiher, to the e/fcct that she possessed no authont) to adopt, that decision must 
be considered to be binding upon the adopted son by sirtuc of cxpl 6, s it A 1 
R 192S Oudb 155=1 Luck. 733 = ioS Ind Cas 817 Plaintiff sued the first 
defendant and purchasers through him for setting aside a sale in faaour of first 
defendant The sale deed v»aa held ^alid as bttsscen first defendant and plainiilT 
and the suit was dismissed In appeal nlaimuT joined ijie subsequent purcliascrs 
as respondents but not ihc defendant No t It was held tliat the finding as to 
'ahditj of sale deed was rer as between plainiitl and defendant No land 

also as against the subsequent purchasers A t U 1937 P C 252 = 32 C \V N 
281=30 Bom L. R 220=26 A L J 37 i = S4M L J 88 (P C)=i07lnd Cas 237 
Ihe judgment against a creditor who sought to aiiach the projicrij cannot operate 
as retjudicaU as against the judgment dcbior in a suit brought hv him against the 
claimant A 1 R 1928 C 130=55 C 448=32 C W N 248=I0^ Ind Cas 647 
Where a mortgagor dies and hi* property dcaohes upon an insolvent over whose 
estate a rcccucr lias been appointed, a decree for foreclosure in favour of ihe 
mmtgagee in a suit to which the receiver lias not been nude a pari> i> not 
yuflicj/a against him even though he lus been heard on pennons and olycciions 
against the decree 31 C W N 741-A I U 192? P C 108-52 ^f L J 
734-S4C S95-54I A 190-29 Bom L R 882-45C L J 544-"5 A L J 621 
A previous dec sion in a suit b) the lessee a^a nsi a tl rd person cannot operate as 
rts Judteata m a subaequeot sui b> the lessor agavnst the same person A I R 19*7 
Bom S70-29 Oom L. R 274—101 Ind Cas 340 Where some new parties are 
added to a subsequent sun in addition to aB 0 c part es 10 ibe pr or suit the decision 
in the previous suit is not rei judiat-i A I H 1927 Lah 259— 100 Ind Cas 849 
An execution purchaser IS the representative of the judgment debtor so as to bring 
him nitbin the rule of estoppel and the pnnaplc of A I R 1926 Pat 

478*1926 Pat 349-97 Ind Cas 205 


A suit brought by widow m possession of the whole estate holding as widow’s 
estate to challenge an alleged adoption is a representative suit and all persons having 
a common interest (namely the Teversionets m the case'' must be deemed to have 
been represented through her under s Expl VI A I R 19J3 All 79— 46 A 
637=22 A L J 690=87 Ind Cas 938. see also 73 Ind Cas 284= 18 L W 491 
Dismissal of suit by certain reversioners for setting aside alienation by sonless 
propiielot bar another suit for the same purpose by other reversioners who had been 
CO defendants in previous suit, AIR 1925 Lah 89=sLah 42i = 84lnd Cas 477 
A lessee who claims under a title previously created by a lessor is not bound by 
subsequent finding between the lessor and third parties AIR ig’j Mad 
576=19 L W 369=34 M L. T i6o=(i924) M W N 378=83 Ind Cas 965 

as against Official Assignee 
. W 63 ={i 924) M W N 

, • by or against the benamidar 

le of resjurfica/t AIR 
1924 Lab 702 = 75 Ind Cas 1048 A decree passed against the widow as represeniing 
the estate in previous suit operates as m judtcata against the reversioners in a 
• , L T 129=70 Ind 

“rty in her own right 
A I R 1923 Cal 

, reversioner does not 

^ ^ 4 558 = 63 Ind Cas 

524 A lessor as such is not a person daiming under lessee within the meaning of 
• • M L J 288=63 Cas 205 

by adjudication against owner after 
2S C L J 223 = 22 OWN 
. ) A decision in a suit by or against 

46 C 566=28 c W N 521 = 36 


M,L.J 68 (P o' 
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iiSind Cas 58S , 48 C L J I R 1920 Cal i56=»ii5 Ind Cas 269,49 

A 543*25 A L J 564= ^ 1 R 1927 All 297=100 Ind Cas 601 , A I R 1917 AU 

206 , A I R 1926 Bom 481 = 28 Bom L R 879 

Compstent Court — Previous decrees passed without jurisdiction being invalid 
ajiogelher can not be pleaded res fudtca/a A I R 1930 AU 681 = 52 A. 568= 
130 Ind Cas 801 , A 1 R 1929 Lah 781= 117 Ind Cas 83 Competency refers to 
jurisdiction of Court at the time AIR 1928 Lah 928=30 P L R 620=10 Lab. 
538 = 113 Ind Cas 90 , 108 Ind Cas 623, 107 Ind Cas 149, 28 Bom L R 879- 

1926 Bom 481=98 Ind Css 341 The amount as well as the nature of ilie suit 

must be taken uuo consideration in deciding whetlier a subsequent suit is barred 
uflders 11 AIR 1926 Mad 829=23 L W 653 = 51 M L J 6^0=95 fad Cas 
968 Where a judgment has been delivered by a court of incompetent jurisdiction 
that IS to say by a court which had no jurisdictiQn to hear the case, the judgment 
cannot be pleaded as res judicata AIR- 1926 All 650=9^ Ind Cas 406 , A I R. 
1926 Cal 603=91 Ind Cas 1026 , A I R 1925 Mad 1270=49 M L J 430=22 L. W. 
178*91 • " ' ih L J 494=A 1 R 1923 Lab 141 

Civil C competent Retenue Court of exclusive 

jurisdic 144 = 72 Ind Cas 276 Court trying 

former iter suit and not merely the issue 29 

C. L J 337 = 5* Imf Cas 127 

Exeoution proceedings— The principle of constructive res judicata apphes to 
ciders in execution A I R 1928 Mad 746 «28 L W 8o5=*Ji4 1"^ Cas 545 » 
also A I R J93oOudh 3«5«»7 0 W N 363-123 Ind Cas 8S» . i?t /nd Las 
7oa=A I L 1930 All 638 47 A 86-22 A L J paS-BoIiid Cas 722 , 24 Bom 
L R n9i-A 1 R 1923 Bom 36-76 Ind Cas 148. A 1 R *924 fy** 305"» 
Pat 77t = 5 P L T 7 = 74 Ind Cas 781 A decision m ihc course of execution 
proceedings is final between the parties, though as »o the some of in* parties it was 
oased on agreement and as to others on an adjudicanon 47 L 440— 

496-240 W N 269-55X06 Cas 189 Where a decision of ihe Execuimg Court 
IS tliat no property of the judgment debtor can be attached, that decision is final 
4 Pal L \V 279-44 Ifld Cas 654 A judgment debtor is barred by res judicata 
tfOM rnntendinp' in ihi* course of execution proceeding that a particular person is not 

his instance the particular 
• passed 45 Ind Cas 657 

^ . dismissed Operates is res 

judictfa A 1 R 1930 Oudh 65=124 Ind Can 4t5 Order pabsed in execution 
<-rn,.,.rd rt'^s an! not appealed agamsi 1$ final A I R 1922 P C 34» = 3i M L T 
. • * d Cas 882 Decree holder 

■ ir amendment for executing 

luw J o amendment but his objee* 

uon was o>ciTuIcd No appeal was made by the judgment debtor The decision 
operatesas ttsjuUcata A 1 R 1936 Cal 1019=53 C 582=43 C L J 596 = 06 
Ind Cas 5^2 


ifO 

the 


the code is that 
decision obtained 
; devohe pending 
-J 927 M W N 743=toS 


the disposal of the proceedings A 1 K 1928 Mad 2a6 = ,y.,7 w >y 

* * 4 778 = 67 Ind 

, iiv a previous suit 

, was given therein, 

_ . ■ ■ I H 1923 Mad 

c.rd«hyONcrsi.,mateiarreUromsuiP„'a„i,o A | K mm l> j‘ 

. " ■ , ” - 00 (P C) 

ce to be 

, . • in ihnr 


S. 1 i] tub code £>P aviL procbdurb. 

II P L T 9C>0»I0 Pat Tis 7^7 Ot In<i Cis 


J33 


lyjgKanj 183 


tntr-. \ I It 1926 
he auction' 
he IS not 
or anJ the 
.22-A 1 R 


If IQ a litigation a decision, fair and square, 1$ obtained against the adoptive 
moiher, to the effect that she possessed no auihontj to adopt, tint decision must 
be considered to be binding upon the adopted son b) virtue of cxpl 6, s it A 1 
^1918 Oudh ijS*®! Luch. 733 »io 3 liid Cas 817 PJimiiff sued the first 
defendant and purchasers through him for setting aside 1 sale 111 favour of first 
defendant The sale deed was held valid as between first defendant and phintiiT 
and the suit was dismissed In appeal plaintiff joined the subsequent purchasers 
^ ^^spoadents but not the defendant No 1 It was held that the finding as to 
validii) of sale deed vvas rrr/wd^ri/a is between plamtilT and defendant No i ind 
also as against the subsequent purcliascrs A I I? 1927 P C 352 = 32 C \V N 
^^*’*30 Bom U R 220=26 A L J 371 = 54 M L J 88 (P C)=107lnd Cis 237 
Ine judgment against a creditor v*ho sought to atticli the projicriy cannot operate 
as rtsjuduaia as agairst ihe judgment debtor in a suit brought by him against ihc 
A 1 R 1928 C 130=55 C 448=33 C W N 348=105 IiiJ Las 647 
Where a mortgagor dies and bis piopetiy devolves upon an insolvent over whose 
estate a receiver lias been appointed, a decree for foreclosure in favour of the 
m«tgagee in a suit to which the receiver has not been made a party is not r« 
against him even though he has been heard on pennons and olnections 
against the decree. 31 C W N /41-A I R 1927 P C 108-53 hi L J 
734=5*0 59j=34l A 190-39 Bom L. R 88a«45 0 L J 5*4 = 35 A L J 63i 
A previous decision in a suit by the lessee against a third person cannot operate as 
nr yudteara IQ a subsequent suit by the lessor against ihe same person A I R 19*7 
Bom 270— ag Com L R 174=101 lod Cas 340 Where some new parties are 
added to a subsequent sun in addit on to all the panics 10 ibr nr nr suit the dectsioo 
" =100 Ind Cas 849 

• tor so as to bnng 

A I R 1926 Pat 


A suit brought by widow in possession of ibe whole estate holding as widow’s 
estate to challenge an alleged adoption is a represeautive suit and all persons having 
a common interest (namely the reversioners in the easel must be deemed to have 
been represented through her under s 11, Expl VI A 1 R 1935 All 79=4&A 
637=23 A L J 690=87 Ind Cas 938, see also 73 Ind Cas 284=18 L W 491 
Dismissal of suit by cetlam reversioners for setting aside alienation by sonless 
propnelor bar another suit for the same purpose by other reversioners who bad been 
CO defendants tn previous suit. AIR 1925 Lab 89—SLah 421 —84 Ind. Cas 477 
A lessee who claims under a title previously created by a lessor is not bound by 
siihsfinJiftnr findiiiiZ, beiween the lessor and third parties AIR iqai MacL 
576=19 L W 369=34 M L T i6o=(i 924) M W N 378=83 Ind Cas 965 
Deasion against insolvent after insolvency is no bar as atamst OffirnI Ac - ™ 
who is not made a parly • 

491 = 47 M 633=83 Ind 

the person beneficially enti * ■ 

1924 I^b 702=75 Ind Cas • r o- - uw v as representing 

the estate in previous suit operates as ns juateala against the reversioners m a 
subsequent suit A I R.I923M 343=43 M I. I oe-ti Ar T -r 


s It rt 1 r\ iy*i a' 4 = 4 ' '» g J 288 = 63 Ind Cas 205 

Permanent lessee or inorigigtc '» not bound by admdication against owner after 
UMUoaormorlgll.= orta>cu,tosiaitylo SUK 28 C L. J 223-22 C W N 
721=47 Ind, Cas 3l5i ^ W N 746 (P C) A decision m a suit by or against 

46C.566-a8C \V N 531-3^ 

M,L.J 68(P.C} 
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Bepresenfcatative suit — Findings in a representatu e suit enure for the benefit 
of the entire funily They are res judicata A I R 1929 All 775«i22lnd Cas. 
673 Application of Expl VI, implies 1 cotnmvinity of mutest claimed and the claim 
should be made m good fatlh AIR 192S Oudh 75 = 77 Ind Cas 1028, 75 Ind 
Cas 626= z and collusion the 

decree m a benefit of all persons 

operates as > >- < 11 a suusequent suit 

A decision against a managing member of 

bers of the family in subsequent suit 42 A 3 ■ 

A decree fairly and properly obtain^ ngai 

husband s estate is m the absence of fraud or collusion binding on the reversionary 
" # 6 M 

i vau 

gbts 
2b = 
the 

„ - „ - . ^ ^ V, all 

AIR 1920 P C 56 = 43 M 550=47 I A 33=38 M L J 444=»22 Bom L R 
S68=t8A L J 489=561118 Cas 163 A decision against a kamajan when be 
has litigated id good faith is binding on tarward AIR 1921 Mad 520=40 M 
L J 338=62 Ind Cas 598 Decision m a suit by some reversioners in the interest 
of the whole body is binding on the entire reversionary bod> 7O L J 342 = 230 
C 238=57 Ind Cas S 4 > . see also 64 Ind Cas q8o=4oC 45 = 33 C L J 42« = 2S 
C \V I t xplaiiaiion Vl to 

s n IS granted under 

Ordc; . W N 545-75 

Ind Ca ^‘'sed m a suit 

under I R ’ 9 »S,Mad 

X070 , . - persons before 

the Court A I r“i 927 Mad 645=51111 L j 5 ®;® S® Unless 

the cause title shows that the suit is brought in a representative capacity the suit 
cannot be treated as one broughi m a «preseniativc capacity A 1 K >929 Mad 
445 = 54 M L J 587 = 37 L Pf 769-io9nid Cas 199 

Minor —Where it was not shown ilm a goardian « f acted in fraud of the 

minor's interests ot that bts or hcnnietest was adverse to the minor, the minor is 

bound by the decree in the pnof suit 51 fnd Cas 7 ’ 4 - 2 S M L. T »S 4-9 h W 

, • R 1918, A I K 1935 Oudh 633 = 87 Ind 

. Oudh 354-4 OWN 748=10/ Ir,d 

. ippoimmcnt of a guardian a / /,/e/n and 

eptescnied in the former suit, the deerce 
•uduaU A 1 K 1938 A)J 447=26 A 

L J 777 “>r 4 Ind Cas 743 

Resjudicata between codefondanto— aa hciween uanics 
arra>cd on same side docs not arise m the absence of active conirotersy between 

them and ol tl c ncccss ty for adjudicaiion between ll cm for granting relief 10 
nUmuff Solnd Cas jSo-zoN L U 197 ,70 Ind Cas 22-,\. 1 R Z0-4 Nal° 

168. A ju Igraciu can operate as rtsju UeaU between conlcfcndanii whose imercsis 
arc confi Cling 5 ? Ind Cas 594 , 63 lod Cas 06 s=A 1 U 1931 Ij}, r.i* 

88-3 Uh L J 333-72 1 L.U 1931 , 49 lnd Cas ^G 9 = 8L.W 4^ acr J z 

I73"64lnd Cas 603,67 Ind Cas £81=3 Lab L. J, 595, 70 Ind ’c« f/iooi/t 
M L T 370 * 77 Ind Cas 863 Where iJ ere is no conflict between ^dcfeSaml 
and the joint is 1 01 necessary for disposal of j lainiifTs suit, ihc decis on on tho nn.n» 

IS not nrr ;« b»vj/a between co-defendants, A. I R jn 4 >!,(» j,,-,. .# 

,47-47 M L J 20-78 Ind Cas io >5 , see also A JR z^/ W 

Cas , 937 A- 1 U , 9'4 Mtd 604-46 M L J 2^5-34 M ILaVr^rr 

<)JI , 73 >»<1 Ca> 01 J-47 13 S33-3J Uom 1- R :ts- A I 1[ J .■’jj -Jf f-" 

li)-J A. ll-A* \ 33<-5o S L I 11(3-67 loj Cas. sU ’ L *' J " 

1^1, Cas 6.6, .6 3 3 U < 

>al 1 Jr P'; ■ K '5 4 

1,1 j« - o-i?r'“, “''laincj Sot 

abo. . ^ 9 « = l 30 lnd Cai 

4 - - ‘lec.J.ng a ca« bctwSli 
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co-defendanls the court will ir> md decide tint cn<c, “1011 the co ilcfcnilants will 
t>ebOs.ad But if the relief given to the phintilT does not require or involve 1 
deasisn of an> case between CO defen lints, the conlcfcndjiits will not be bound as 
between each other b) inv proceeding which nia> be ncccssar) oni> to ilic decree 
the plaintiiT ob ams Three conditions are ncccsjan for the ij plicibilil> of the rule 

of teijudicati between co defendinls (1) there must be 1 conflict of interest 

between the defendants concerned , (3) It must be ncccssirv to decide this conflict 
in order to give the phiniitl thei^iefhe claims, and (3) the question between the 
defendant must have been finill) decided Ptr lorihut^cl {./ KtUo ien\n i() l A. 
247 = 10 Ring 333 = 36 C W N 7 - 6=34 Bom L R 1040=1933 ALT 
735 = 63 M L. J 64=V I R 1932 1> C i6i=A L R i9j: I» C 260 

( 1 * C). A I R 1933 Lah 274-34 I* L R 313 - «4 Lah 31 AIR 

1933 Bat 146, see also 59 C 6^6=3, C W \ 1203-A I R 1932 Cal 


that Suit The adjudication would not inj less be an adjudication because its conse 
quence was the dismissal of the sun thin 11 would Invc been if 11$ tenor had 
been the other wi) 10 Rang 322=53 C L J 403 = ^6 C W N 726=33 P 
^R 519=137 Ind Cas ,28 = 34 Bom L R 1040=59 I A 347-A I R 1932 


Resjudicata between co plamtifib— The condiiions which arc necessary 
to gne rise to the plea of between co dcfendiots ire ilso necessary to 

bar a suit by w/wAcjfii between the copLimtifT* 11 U 316, 21 M 8 36 B 
207 8 A L J 807 , 38 Ind Cas 313 .AIR 1933 Lah 569 . 57 B 488-145 
Ind Cas 262 = 35110111 L R 418-A I R 1933 0 287, 90 Ind Cas 124 "-A I R 
1925 hlad 645 Where there >s no conll ct of interest between co plaint ffs the 
decision cannot bo held binding ai re* judtca/a on their successors AIR 1921 
Fat 218=70 Ind Cis 232 

Litigating under same title— Tie word 1 1 gating 1 ndcr tho same title 
means that the demand should have been of the simc quality in the second suit is tn 
the first 33 C W N 876=570 258=i24lnd Cas 161 When personnel of plainiifT 
in two suns ate d 
Lah 161 , 117 I 
capacity or mtere 
It has nothing 

A I R 1939 All 400=116 Ind Cas 738 Where relief claimed by plaintiffs in the 


does not bar a «econd suit by the same person m representative capacity under s 92 
A- 1 R 1922 Mad 43=16 L W 122=31 M L J 135-43M L J 4!8-69liid 
Cas 15,69 Ind Cas 528= A I R 1924 Lah 275 , see also 24 C W N 690=47 C 
866=58 Ind Cas 705 , 31 C L J i6j=5S Ind Cas 767 

12 . [Atftf] Where a plaintiff IS precluded by rules from instituting a 
further suit in respect of any paiticuhr cause 
Bar to further suit of action, be shall not be entitled to institute 

a suit m respect of such cause of action in any Court to which this Code 
applies. 

Notes —A decree against a supposed legal r,.prcscniativc docs not bar a fresh 
suit on the same cause of action against the r<.al one A. I R 1928 Pat ^62 = 108 
Ind Cas 558=9 Pat L T 807 


13 [S 14 j A foreign julgment shall be conclusive as to any matter 
^ thereby dire,.lly adjudicated upon between tho 
When foreign judgment not parlies or between partus under wliom 

oncusivc they or any of them claim litigating under the 

same’tale except — 
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[S. 13 

jun.icuonr' by a Court of competent 

(c) ^ rtere ‘I't 'appeal.'' oT ’ 

an incorrect view of intemii. proceedings to be founded on 

thelawofB,,t,sM..c^r.„ J "> 

(d) where the proceedings m which i'he"'^w^ “PPbcaWe ; 

^ ^ ^ opposed‘10 natural .us".cr J“6s-=nt was obtained are 

(e) where it has been obtained byVraud . 

rill'd".:. " » breach of any ,a„ force 

Ran^^il^lI'RanT' s" “I 711 “ A I R .,a 3 

54 M L J 479 Secue,; .3 refers ,0 Sees tVerl fe “ 7 =°- 

controversy raised in ihe aciion Ins not been »I,V < k another, the 

bytheCourt 40 M iJ2«44l a 6=i2M i ? direct adjudication 

206 = 3 iC W N 3sap C ®= 32 M L J 35 =isA L J 92 “i 9 l 3 oni L R 

Clausa (a) — Decision of a foreu n Court un,t,.w .i t. 
subject matter of w is conclusi%e 1 R in,ft p A I auihoniy of ihe state on 1 
T R i„ri ... ‘ ‘i '928 P C 83=470 L J 263=30 Bora 

rorcien ludomenr Tn rTintrAr-i.r^p. t».ik <kr. 


ExpatU judgment of 

ment on merits A I R nojudg- 

1927 Mad 265-52 ML »A r R 

Mad 544-38 L W 332 R 1933 

Sel'V? bet h.s sol.ciior repined no further innru'euon' 

609-57 Ind Cas 742, 17 A L J soi-silnd Cas 780 Judame;??. . " > W. 
on raem if ev, deuce ,s taken ahhoush there .sdefanlt A I R im c if a 

h W 330-86 Ind Car 492 Bur decs, on aE„„,t a parly duj^n 

part IS not judgment given on merits of the case AIR tgzTAII . ® on his 

IT in."" .ooa'ooMo.nd Car 82-A I 

reign Courts 
1925 Mad 
' in favour of 

677=82 lnd Cas 425 , A I R 1926 Mad 2*59=92 Ind ^56=47 M 
be determined by the International Law and nra h^.k-i *"^1 Section 13 should 
733-3^L W 90-19 M L T 68-30 M L J 

Clause (d) —Proceedings against minor defendanr «,.k . 
ad litem are opposed to natural justice A I R r ^ appointing guardian 
Ind Cas 523 Suits based on foreign judgments should ^ ^ l ®°°=8Lah 54=103 
they are merely contrary to natural justS la p w"p 'Sn^'ssed although 
Mistake oflaw in a foreign judgment does not vinai,. ,, ^9i6=34lDd Cas 255 

opposed to natural justice 41 M 205=34 M L T aoc ^ i j procedure Vs 

Clause (e) -Vide A I R 1922 Lah 175 ' * 95=45 Ind Cas 703 

Clause (f)— Foreign judgment cannot be chall^ncw-,! 

hw 9 Bur L T 106=35 Ind Cas 741 opposed to Indian 
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, junsdic- 

1925 Cal 

, see also 

ntertains 

oriijinal 

action or the propriety of the decision AIR I924AII 101=40 A 119=21 A L 
J 890=79 Ind Cas 332 

Submission —\VIiat is submission is a question of some nicety Submission 
need not be by some overt act in Court Partpa)incnt towards decree is an itnpor 


person enters into a contract m a foreign country, does not lead to the inference that 
he agrees to he bound by the decisions of the Courts of that counln 63 M L J 
761=1932 M W N J3J4“36L W 7s6=l4olnd Cas 588 

14 . IS iZExp FI], The Court shall presume, upon the production 
_ .of any docuroent purpoiiins to be a ce/libed 

copy ot a foreignVdgmsnlTlhal such judgment 
^ ^ was pronounced by a Court of competent juris 

diction, unless the contrary appears on the record , but such presumption 
may be displaced by proving want of jurisdiction 

Notes^Ia a suit on foreign judgment ev«^ presumption is made m favour of 
foreign ludgment 24 M L T 244 - 49 l>‘d Cas 202 The jurisdiction oflhe court 
trying the previously instituted suit depends upon Micgations made in a plaint 43 C 
144=33 Ind Cas a 83 A jud|,ment ofa foreign court obtained against a defendant 
esnaot be enforced in British India where he at Uie mne of the commencement of 
the suit was not a subject of, nor resident m the county in which the judgment was 
obtained A. I R 1927 All 510=25 A L J SSy-ioslnd Cas 186 


Placs of SuiSG 


Court in which suits to be 
instituted 


15 . [S. 15 ] Every suit shall be instituted 
in the Court of the lowest grade competent to 
try It 


toviso to ss 19 and 20 of the 
this section is imperative on the 
Intended 7 A 230=A W N 
1885 I (F D ) per Petheram C J This section is a rule of procedure and not of 
jurisdiction Ibtd ftr Btodhunt and Mahmood J A subordinate Judge trying a 
MunsifPs Court suit does not act without jurisdiction , and his decree cannot be 
reversed on appeal on the ground cf want of junsdiaion 7 A 230 IF B)=A W N 
1885 I, see also 15 M 241 17 C 155 

Even where two Courts have concurrent jurisdiction to try the same suit, m view 
of ihp imnerativc wording of s 15 C P Code every suit must be instituted m the 


122 Ind Cas 187 Prima facie the plamtitts ci-um aetermines me jurisaiciioii 
unless some other principles come into operation to prevent such a result 
A I R 1924 Cal 783=5* C 737=-8 C W N 710 = 78 Ind Cas 747 , 
sec also A 1 R 1933 Pat 246=145 Ind Cas 294 The pariy should file his suit 
m the Court of lowest grade The higher Court c.ati try a suit triable by the Court 
of lower grade A 1 R 1925 Rang 278=4 Bur L J 104=90 Ind. Cas 7 S Date 
of presentation to the proper Court is the date of institution of the suit A I R. 19 8 
Bora 421 = 53 Bom 548=30 Bom L R 970 The section is exhausted once the 
tosiuutinn takes place m accordance with its provision 54 Ind Cas 655 The 
C. C H Vol 1—18 
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(a) where it has not been pronounced by a Court of competent 

jurisdiction » 

(b) where it has not been gnen on (he merits of the case , 

(c) where it appears on the face of the proceedings to be founded on 

an incorrect view of international Jaw or a refusal to recognise 
the law of British India in cases in which such Jaw is applicable , 

(d) where the proceedings in whidi the judgment was obtained are 

opposed lo natural justice , 

(e) where it has been obtained by fraud , 

(f) where it sustains a cliim founded on a breach of any Jaw in force 

in British India 


Scope— ‘This sect on applies to plaintiflTs as well as defendants AIR 192S 
Rang 3I9»6 Rang 552 = 116 Ind Cas ^65 , A I R i92SMad 327 = 5xM 720=» 
54 M L J 479 Section 13 refers to cases where far one reason or another, the 
controversy raised in the aci on h-is not been the subject of direct adjudication 
by the Court 40 M 112=44! A 6«32M L I SS^ISA Cl 92=19 Boro L R 
2o6-=ai C W N 358P C 

Clauso (a) — Decision of a foreign C 
subject matter of res is conclusive All i 

L R 7 S 3 (B C)=io? Ind Cis 35a 

land outside the jurisdiction of the Court ir „ - 

A I R 1929 Lah 627=119 Ind Cas 482 Foreign judgment pa»sed without 
jurisdiction i« not b nd ng 144 Ind Cas 557 -»JW 3 M ^ 657->37 I- W 410 

■■A I R 1933 Mad 393-64 M t ] 531 

Clause (b) — Foreigo judgment is not binding on ihe British Indian Courts if 
It was not deeded on n eriis AIR 1930 Mad 146-123 ind Cas ow An 
dX pat ft decree of a foreign Court is not a decree on merits and as such not omding 
on tlie British Indian Courts. AIR 1930 Mad I49“57** I~J 
Cas 579 . A 1 R 1928 Mad 133=26 L W Cas Cas 

435=47 M 877=47 M L J 356 , but sec 92 Ind Cas 49i®*A I R 1526 Mad 259 
=23 L \V 820 

'Expntfe judgment of foreicn Court passed only on plaintiff's pleading is no judg 
mentonnerts A I R 1928 Ring 3t9"6Rang 552 = 116100 Cas 40S . A I R 
1027 Mad 265 = 52 hi L 1 240=50 M 26 i = ico Ind Cas 5 SS AIR 1933 
, « if the defendant 

ion II L. W. 

It IS a Judgment 

• ■ hlad 788=21 

, to default on his 

3 0*25 A L / 

887=105 Iinl Cis 186 see nJso 140 Ind Cas 83=A I R 1932 Lah 649—LR 1932 
Lali 689. 


= — ‘ , ,, 4v. aecticici 13 should 

1,0 .leicrnnncl by the InternaliontI Law and not b> the law of the Couniry ^0 M 
713 = 3! 90=19 M L T 68=30 M L J i48 = (i9j 6) M W N 83=32 Ind 

CIS 597 

■‘Sainst minor defendant without appointing guardian 
if {fUm nio opposed to iniuni justce AIR 19-7 Lah 2Qo=8Lah 54=102 
111) Ci» 5*3 bints based on foreign judgments should not bedismissed although 
ilirt uo iicrely coninry to natunl justice 13 1> W R 1916=34 lod Cas 255 
Mi»iiKeofhw»“ ■* judgment does not vitiate it unless the procedure is 

ui'vw'!"*' iiunljusucc 41 M 205=34 M L J 295=45 Ind Cas 703 
I R 1922 Uh 175 

nhutni) 0—1 orc'ga judgment cannot be challenged even if opposed to Indian 
liv 9 lUir I r 106-35 Ind Cas 741 
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Objection to jurisdiction when can be taken —Objection as to junsdic 
non of foreign Court can be raised even in execution proceeding A I R 1915 Cal 
9SS*=S9lnd Cas ^47 = 41 C L f So3“-ioC W N 785 = 98 Ind Cas 740, see also 

i ” ntertains 

original 

r r J * 21 A L 

J 890=79 Ind Cas 332 

Submission — What is submission IS \ question of some nicety Submission 
)a)ment towards decree is an impor 
inferred (1931) A L J 653 The 
It of the Courts of a foreij^n country 
, subject not resident in that couutry 


761 = 1932 M W N 13I4=36L W 756=140 Ind Cas 588 

14 |S 13£ar/ Vr\ The Court shall presume, upon the production 

^ , of any document purporting to be a certified 

fore'gn copy of a foreign judgment, that such judgment 
^ ^ was pronounced by a Court of competent juris 

diction, unless the contrary appears on the record ; but such presumption 
may be displaced by proving want of jurisdiction 

Notes— In a suit on foreit.n judgment eve^ presumption is made in favour of 
foreign judgment 2*^1 L T 244=49 Ind Las 202 The jurisdiction of the court 
trying the previously instituted suit depends upon allegations made m a plaint 43 C 
t44™33lnd Cas iSS A judgment ofa foreign court obtained against a defen^ot 
cannot be enforced in British India where he at the time of the commencement of 
the suit was not a subject of, nor resident in the county in winch the judgment was 
obtained A I R. 1927 All 510-25 A L J 887-105 Ind Cas 186 

Place of Suing 

15 [$.15] Every suit shall be mstituled 

t the Court of the lowest grade competent to 
try It 

Scope of the section — ^Thts section is a proviso to ss 19 and 20 of the 
Bengal Civil Courts Act The word shall in this section is imperative on the 
suitor and not upon the Court for whose benefit It IS intended 7 A 230= A W 
J885 I (F D ) per Pttheram C J Tins section is a rule of procedure and not of 
junsdiclion Ibid per Brodhurst and Mahmood / A subordinate Judge trying a 
Munsiffs Court suit does not act without jurisdiction , md his decree cannot be 

30 (F B) = A W N 

same suit, in view 
st be instituted m the 
i S L R 264 , but 

n s<l^ r> p Til. ir if nf ihi* sii t bv a Co irt of hirber PTide IS mfrelv an 


Court in 
instituted 


which suiis to be 


122 Ind Cas 187 Prnna facie the plaintiiTs claim determines the jurisdiction 
unless some other principles come into operation to prevent such a result 
A 1 R 1924 Cal 783=51 C 737— -8 C W N 710=78 Ind Cas 747 . 

1 "as 294 The party should file his suit 

er Court cm try a suit triable by the Court 
a Bur L J 104=90 Ind, Cas 728 Date 
ate of insuiuuon of the suit A I R i9'*8 
Bom 421=52 Bom 548=30 Bom L R 970 The section is exhausted once the 
insuiutinn takes place in accordance with Us provision 54 Ind Cas 655 The 
C. C H Vol 1—18 
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9 S L R. let-ji Ind 
value put ^ ^ proper Courts, he acts 

C»s <>a9 , * . *5 m so far os he can 

S^orrluu wiiicrmight be tried by a Court of loner juriW-citon to be med by a 
Court ofhtgherjunsdiciioii but a suit i$ baircd by the provision of ihi 
iiolnd Cos. 293“A 1 U i92SLah 484 

16 [S 16l Subject to the pecuniary or 
Suits to be instituted nhere limitalions prescribed by any laiv, 

subject matter situate suits— 

(a) for the recovery of immoveaUe properly ivilh or vilhoot rent or 

SfrrHis'rrat‘rredr.‘’p:.oTfnt^^^ mortgage of or 

M f„,teTe.ef“',Va”o„” of\ty K'r?gh. to or tnlerert tn icmoveable 

(i) for compensation for wrong to immoveable property. j.siraint or 

'W for the recovery of moveaWe properly actually under diatraint 

shall be tnsmmeimrte Court w.tb.n the locall, mils of whose jurmd.o.ion 
the properly is siiuate • or 

Provided that a suit to y'jfJ of the defendant may, 

wrong to, immoveable property held by or on bana ‘ ^ , personal 

Tvhpre the relief sonaht can be entirely obivine ^ ^ whose 

ocal limits 


on business, or personally works for gain property situate in 

thii seelion • propeiiy 

Stilish India ,, „v,s,ms el ss i6 to eo is not 

Soopo of the eeotion -5°,” “SS'r decree passed by Court of compeient 

r.valio Snsdiciion ofCauri vnddocsnoirenaer 10 eaecute it I 

•' Sin of the case it has 

i boii for hoMing that 

• M L J 44? A suit 

le pUinti^s and for 
r t » ..«afe left by ilTe testator does not fall under s i6 A I 
the adrtuniStraiion oI »>'® «« , Where the properties are situate m different 

R 1926 Lab. 450-94 Jnrf^a parties bnnging successive suits 32 Ind 

jurisdictions these sect ,6 applies only to suits 

tas 433 = (‘9 i 6 * ,^„^mmovabi pr«iefiy A » R 1923 Mad 109=16 L W 
determining eights m i 0 ^ of pjamtiff s firm at Delhi obtained 
785-43 Mb 1 S deletidant who bad a shop in Nasik Plsirict The parties had 
a” should be seltled at Delhi Further the g^s were sent by 

agreed that alt clam Courts had jurisdictjon. that the Delhi Court had 

”'^^'ruu a?S=Eoons were made over tu n. Iwa, company , a Delh, and that 
jurisdiction as 8" (, g jVcl would apply A 1 R 1934 Lahore 44- 144 Ind 
section 39 . oiv.ru 

Cas 828 ^ of s J6 C P Code 1882 is 

» ‘ cable proj.erty to Court within 

j a ud (.d and as a rule, Indian Courts 

rvflwer to decide on rgbis and interests m immoveable property lying 
’“"''a? Ihmr local jonsdicliun as B ha A suit for rent can be brought v.hera 
outside ‘ J where the fcnaoi resides But a suit for ejectment can be 

pmSonly where property is wluate AIR 1903 Cal dI9-a? C \V N «a 
brougin J 5i„( for administration of the estate of the deceased IS cogn lable 
' >f the immoveable property is 

Ind Cis 691 Ss 16 and i? 
latter muse be situate wholly 
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ormpannitlimthejunsdictionofilie Court A I R 1926 5o6=«27PL.R 

39S— 95Ind Cas 691 Courts m British India cannot eiuertain a suit with respect 

topropert) ouuide ns lunsd rnoii A I R 1928 295 = 34 N L R 95 = t“ 

1 land IS a suit for 
, ^^6 A suit Tor setting 

lowment Act that a 
IS situate AIR 

1928 Mad 1272 = '’SL W S3S = SS M L J, 603^116 Ind Cas 561 A suit for 
dedancg that a will set up is a forgcr> and for its cancellation can be instituted 
under s 20 (c) in a Court haMog junsdiction over any part of the proi)criics dealt 
With by the will A I R 1923 Mad 109=43 M L J 6j5 = (i922) M W N 834 
= i6L.W 785=72 Ind Cas 920 

Clause (b) — Where the property m respect of which a paniiion suit 15 filed, 
consists of both moveable and immoveables the immovLalde properlj being outside 
iTCihle within jurisdiction, the Court may 
• concerned but must decline jurisdiction 

o , . ^ -5 S L R 37S-»A I R 1931 Sind 50= 

131 Ind Cas 1S6 

Clause (c) — This section docs not apptj to -a sun for declaration, that a 
mortgage decree in respect of propeities at Patna passed by the Court at Benares is 
m operation against the plainlifT A 1 R 1924 Pat 831=75 Ind Cas 469 
• lude 

. A 

Cou 

fi7“4oB o37=3aInd Cas 985 A suit for specific performance is not a suit for 
land or for the determination of any right to or interest in immoveable propertj 
9 Bur L T 119-56 Ind Cas 431 A suit to enforce a charge created of the land 
can be instiiuted n tl e Court where the land is situated 29 M L j 6 j 9=42 M 
793 = 2 L W to4^=i8M L T 464-31 Ind Cat 255 A su t on a promissory 
note and also for declaration ihai the decretal amount is a charge on a certain 
nrnnrrtv morif'a ed as erir v for nivineni of ibe amount on promissory note fells 
96 Ind Cas 752 A suit for accounts 
of an interest m immoveable properly 
^ merely be cause the accounts relate to a 

factory 32 P L R 464 

Clause (f)-*^ourt in whose jurisdiction moveable properly is kept has jurisdic 
tioo to try suit relating to moveable property A I R 1934 All 226— 1934 A L J 
334=147 Ind Cas 441 

of immovable property situate without 
t can entertain a suit m respect of it when 
rough the defendant s obedience (1885) 
tnership can be instituted in the Court 
— uwj- ^ w « or the cause of action arises 17A L J 

Cas, 5 >. wK 'hat. •b/t. dnfcwlaiU. sJirviJrh tvafui/ft. a.’i/J. a. 

deed of surrender of the occupancy holding or should pay back to the plaintiffs 
the consideration of bis promise ts triable in a Court within whose jurisdiction 
the defendant resides A 1 R 1926 Nag 313=93 Ind Cas 103 When business 

IS carried on in two places Court in both places can entertain a suit for dissolu 

lion of partnership A I R 1926 Mad 427=50 M L J 298=23 L W 361 'Defen 
dant means all the defendants AIR 1924 Cal 443=73 Ind Cas 403 A 
suit for mesne profits of land situate outside British India can be instituted m 
British India if the decree can be executed by the personal obedience of the defen 
dant A 1 R. 1922 Bom 188=46 B 108=23 Bom L R 903=68 Ind Cas 510 In 
administration suit, where property is partly outside jurisdiction the Court cannot 
order delivery of such property to administrator but can order person in possession 
to account for the portion as condition to his obtain ng his share, if any, in the 
estate AIR 1921 L B 82 = 11 L B R 188=66 Ind Cas 530 A British Indian 
Court will not adjudicate on questions relating to the title to or the nght to the 
possession of, immovable propery out of British India But the Code dees not 
forbid the institution of a suit for mesne profiis of immovable propery outside 

Briiish India where the deciee of the Court fan be effectively enforced by the 

personal obedience of ihe dcfenlant wiUim the jurisdiction A I R I9'*3 Nag 
S6=ioN LJ 232 = 23 N LK 170=106 Ind Cas 7 
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17 . (S 19 ] Where a suit is to obtain relief respecting, or compensation 
,, fur wrong to, imraoieable properly situate 

Suns forimmoMblc pro wahm the jurisdiction of diflerent Courts, the 
suit may beinsiiiuted in any Court within the 
local limits of whose jurisdiction any portion 
of the pioperty is situate : 

Provided that, in respect of the \alue of the subject matter of the suit, 
the entire claim is cognizable by such Court 

Scope — Under this section, the plamtilTs ri|,lu IS absolute lo instuute Ins suit in 
any of the districts in which his property is situate, without getting the sanction of a 
Superior Court lo P U i8gi , sec also A W N 1894,4 ‘ Courts" means courts 

to winch C P Code applies 5 t Ind Cas 185SA 1 U 1919 P C 150 Suits for 
price of goods sold he at the place where part of cause of action arose. AIR 

1934 Mad 789»46 M L J 37i=»i9L W 499=34 M L T 116=0924) M W N. 

2^5=84 Ind Cas 691 Suit for pnee of goods sold lies at the place where it was 
agreed to be paid A I R 1922 Lab 36=3 Lalj L J 499 = 69 Ind Cas 424 The 
words a suit to obtain relief ^respecting immoveable properly’' covers suits for 
foreclosure, sale or redemption but the words m s 17 within the jurisdiction of the 
different Courts ' must mean within the jurisdiction of diflerent Courts to which the 
Code applies British Indian Courts have no jurisdiction to tr> a suit on mortgage 
so far as it relates lo property situate outside British India A I K 1930 
P C las-so M L I 379 -S 7 I A 194-34 C W N 8:4 (P C)-ii6 Ind 

Cas 417 A Court having jurisdict on to trj iho question as ‘J)® 

successor of the 't'a-W’ is hasjurisdiction also to decide as to the tnufivalis/np oi 
wn-t/ property A I K 1928 Oudh 67 = 109 Ind Cas 835 Junsdiciion once 

^nion of the property which gave 


laintiff unless its inclusion was not 
* 103-124 Ind Cas 70J There is 
of ihc trust property elsewhere than 
situate such justification cannot be 
’ 691-137 
. M L 7 

* Courts 

4 sh Indn, 


found m s I 7 59 I A 368-7 LucL *37 

Ind Cas 539-56 C L.J 36-36 ( • M L / 

a36-A I R 193* P C 172-A IT 5 "* 

ni British India have no jurisdiction <- , shlndn, 

ind the assumption of jurisdiction by a Bntisli Indian Court over such property 
eannot be justified by virtue of the provision of s 17 of the Code even if a part of 
die property in suit be situated in British I idia A I R 1931 Rang 252 = 9 Rang 

a 8 o (F D ) , see aUo 42 M 813 (P C) Immoveable propert> m a suit which 
ronfine distinct causes of action against different defendants ifsiiuaie within juris 
diction of different Courts suit may be msmutcJ under s 17 37 M l W 681 
Where mortgaged properly is situate m Native State, a Sub Judge cannot order 
«i1e even if mortgage is valid, because the code cannot apply to such sales 142 Ind 
Cas 130=57 B 234=34 Bom L R I384—A I R 1932 Bom 642 

18 . [S. 10 A.] (/) Where it is alleged to be uncertain wiihm the local 

an,„„eot.ho 4 Cou,., ^ 4 , .rS,‘Lr.ha; 
‘bete 13 ground for the alleged uncertainty 
record a statement to that effect and thereupon proceed to entertain and 
dispose of any suit relating to that property, and Us decree in the suit shall 
have the same effect as if the properly were situate within the local limits of 
Its Jurisdiction 

Provided that Ihe suit is one vllli respect lo ithich the Court is enmn, 
tent as regards the nature and value of the suit lo esercise Jurisdiction 

(,) Where a statement has not been recorded under sutseetron (t) and 
an objection is taken before an appellate or revisional Court that a dSee 
order in a suit relating lo such properly was made by a Court not Sine 
jurisdiction where the property is situate, the appellate or rev..,^ i 
shall not allow the objection unless m ,is opinion Ihete was It the or 

.he rnslrtutron of the sort, no reasonabfe ground fo'riln^Ltam.ra^ ?o 
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the Court haring ]urisdcuion with respect thereto and there has been a con* 
sequent failure of justice. 

Scope — In a suit by the proprietors 
for a declaration that certain land aware 
Multan District by the Settlement auihi 
and should be included in their village, “ 

Court the suit was filed, not being certai 
determined the question before the n 

possessed jurisdiction. The Divisional w j... -j w ..w- w- wj 

the MunsifT /iVA/ that the Divisional Judge rva$ wrong insetting aside the decree 
passed by the Munsiff for want of jurisdiction, ignonng the provision of this section 
25 P L. R. 1901 = 1 P R 1901 


Id. [S. 18] Where a suit IS for compensation for wrong done to the 
c..... f person or to moveable property, if the wrong 

OToig 10 person Smoiobl?/ 'ms done «ilhm the locol limits of Ibe juris 
diction of one Court and the defendant resides, 


or carries on business, or personally works for gam, within the local limits 
of the jurisdiction of another Court, the smt may be instituted at the option 
of the plamtiff m either of the said Courts. 


Illuslrations 


(a) A, residing la Delhi beats B m CMculta B may sue A either in Calcutta or 
in Delhi 

(^) A residing in Delhi, publishes m Calcutta statements defamatory ofB B 
may sue A either in Calcutta or m Delhi 


Soope—Persons may be sued at (he place where he carries on business though 
the cause of iCL on ato,e at a different place A I R 1916 P C 85= 1926 M W N 
592“ 3* C W N 174 P C) In this seciion (he term business means commercial 
business A I R 1927 Mad 689-50 M 449*53 M L J 35S“39 M L T sox — 

cause of action arises must 
contract 65 Ind Cas 65— 

' wrongful seizure of two cargo 

>y order of a Magistrate of 
e question to be decided was 
whether on the allegations in the pUint the wrong was done ' in Rangoon so as to 
bnng the suit with the jurisdiction of the Chief Court that the seizure of the 

boats having been made at Rangoon, it was the place, where the ‘wrong was done' 
within the meaning of this section and the Chief Court of Rangoon, consequently 
was competent to entertiin the smt 3 L B R 164 Where the plaintiff has the 
option to hie suit at two places, institution of suit at one of such places does not 
affect the question of jurisdiction or plainiifTs A 1 R 1933 Lab 264 


Other suits to be instituted 
where defendants reside or 
cause of action arises 


20 [S 17 j Subject to the limitations 
aforesaid, every suit shall be instituted in a 
Couit wiibin ifae local limits of whose juris* 
diction — 


(a) the defendant, 01 each of the defendants where there are mote than 
01 e, at the time of the commencement of the suit, actually and 
voluntarily resides, or carries on business, or personally works 
for gam , or 

(J>) any of the defendants, where there are more than one, at the time 
of the commencement of the suit, actually and voluntarily 
resides, or carries on business, or personally works for gam, 
provided that in such case either the leave of the Court is given, 
or the defendants who do not reside or cairy on business, 
or peisonaUy woik for gain, as aforesaid, acquiesce in such 
institution , or 

{c) the cause of action wholly or in part, arises, 

Explanation I — Where a person has a permanent dwelling at one place 
and also a temporary residence at another place, he shall be deemed 
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at both places in respect of any cause oC action arising at the place where he 
has suJi temporary residence. 


L^pldnation //—A corporation shall be deemed to carry on business at 
its sole Or principal office in British India or, in respect of any case of action 
arising at any place where it has also a subordinate office, at such place 


(0 A IS a tradesman in Calcutta B carries on business m DcJJii B, fay ins 
TjjCnl in Calcuin, bujs goods of A and requests A lo deliver them to the East Indian 
Kailuay Compan) A delivers ihe goods accordingly in Calcutta. A may sue B for 
the price of ihc goods culicr m Calcutta, where the cause of action has arisen, or m 
Delhi, wlicrc B carries ou business 

{b) A resides at Simla, D nl Calculia and C at Delhi A, B and C being logeibet 
at Benares, B and C tnalce a joint promissory note payable on demand, and deliver it 
to A A action arose He may 

also sue tl C resides , but in each 

of these c , cannot proceed wthout 

the leave of the Court 


Scope of the Section— /’r/wa facte »he question of jurisdiction must be d^ided 
on the a>crmcnis contained m ih* plaint 114 lod Cas S07“‘A.I 
9i-"4Luck 347 Drmsh Indian Courts cannot pass a,P«in'on decree nuhre^rd 
10 the moveable properi) wuh a defendant living oat of Bnlish India A r K 19*8 
Nag 293«a34N L R 9S»itilnd Cas 135 
____A=tuaUy or voluntara7.re«d^-I<» 


Con.Faa,c. and Lvernmen. A- I 1 L? 8.8-..6 lad C« 


residss and carries on business; oannol be R 

see ‘also'*;! a'i 

a permanim dwelling at^ one place and IrewdenM 

where cause of action arose at the pface of Ins T 

suedarboih places 143 Ind Cos 3S7“J4r L ,^8-A I R 1933 Lab 120 
The Court Within whose junsdicuon pIainiiffordiMnly resides has jursidictioti to try 
a suit to set aside an iatte fraudulent decree obiainea against plaintiff m another 
4. ' ’ " t by a husband against 

on arises from the wife 
urt within whose local 
suit S4lnd Cas 120 
. residing outside the 

jurisdiction, was withm the jurisdiction docs not give jurisdiction A I R iq2r 
tCi\ i93=a^?» k.3 Cas <a&& Suw to Cwon wnbin whose 

jurisdiction defendant has permanent residence is properly instituted thouch he 
resides for business elsewhere A I R 1930 Cal 347= ?7C 6?=i9e Ina 


resides for business elsewhere A I R 1930 Cal 347 = 57 c 65=i2S InH Taer 
320 , see also X2 Bur L T I20»=S4 Ind Cas 65 

Carries on business— Ibe meaning of the term ‘business' is commerctai 
business and not the business of Government A I R 1930 Lab 818=^:26 Ind Cat 
5U The test of casing on business is not the continuity or mtermitiency of the 
business but the fact of owning interest m the business and receiving profits Th 
expression ‘ carrying on business" is used as distinct from personally working ,T 
does not necessarily involve pcrsOTal presence or personal effort If only meU* 

ViovintT an inrprpsl in a husinpcsB at that nlsr.* a ... ...i... . ‘“Cans 


having animcrest in a business at that place a voice m what it is done a 
,n the gam or loss and some control if not over the actual method of working 


,n the gam or loss and some control if not over the actual method of workin? at 

any rate upon the existence of ihe business 28 N L R ii8=A I R 

,14- .40 Cas 63 . s=2 also .9 A L J 696-3 U P L R ,8-6; L Cas of 

A nerson can be supH at a nlace where tie . i 


A person can be sued at a place where he carries on business ihroush an a^em 

5Bom L R 494 ^ Where a parmeisbip was entered mto to carry on fusmess^lt a 

certain place a suit for us dissolution can be hrmurist 


certain place a suit for us dissolution can be brought only at ihe nJac^ * 

and not at any other place where capital for the concern mioht have been 


and not at any otner place where capital for the concern mieht have heen i! / 
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A - 1 R 192a Lah 164-66 Ind c^s 865 The term residence is naturally a flexible 
one, but in the case of trader, carrym,j on business it is manifestly the place where 
they have a living and do their duly work A I R. »924 AH 669=22 A L J 4t7=. 
79 ind. Cas 566 ’ 

Leave of the Court— Clause v 3 ) provides that a suit may be iiismuted within 
the local limits of whoae jurisdiction each of the defendants where there are more 
than one, at the time of the commencement of the suit actually carries on 
business, and secondly la the ahernaliye, wJtbm the limits of whose jurisdiction any 
of the defendant at the lime of the commencement of the suit, carries on 
business, provided that m such a case cither the leave of the Court is (,ivcn or a 
defendant vvho does not carry on business acquiesces in the suit being brought 
AIR 1922 All J97=igA L J 696—65 Ind Cas 93 Where leave granted 
wnihont notice under s 20 (i). Court can hear objection under s 151 and pass 
necessary orders A 1 R 1933 Lah 266 An application under this section can 
be made after the decision of the preliminary issue regarding jurisdiction 145 
Ind. Cas 706— 27 S L R 233— A. I R 1933 Smd 179 Discretion used under this 
sub-section should not be itghtl> treated by the appella e court AIR 1933 
Smd 179=145 Ind Cas 706. Leave to sue may be granted without previous 
notice to the defendant 11 L B R 26=64 Ind Cas 794 

Ac^uvesc for stay of proceedings is 

acquiescence ■ Where some defendants 

lived outside "ourt the suit cannot go on 

unless outside defendants acqmsced A I R 1922 Bom 152-46 Bom 229 = 23 
Bom LR 1086=64 Ind Cas 919 

Cause of action— Cause of action includes every fact necessary to be proved 
•n orfer to enable plamtifT to sustain his action voluntary assignment 

affords cause of acnon A I R 1933 Smd 179— i45lod Cas 706—27 SLR 230, 
Reedv Broj/n ^1889 ••2 Q B D |■‘8 see also 57 B 306-143 Ind Cas 335-35 
Bom L R 168— A I R 1933 Bom 179 , A I R 1921 Mad 664— 14 L W 311 — 
70 Ind Cas 284 63 Ind Cas 4;2 = A I K 19*2 Oudh 109, 39 A 506-41 Ind 

Cas 233 , 34 P L R 77i = A I R 1933 Lah 940, A 1 R 1934 Cal r?? Cause of 
and so no cause of action can be founded 
. edings A I R 1929 Cal 830- 50 C L J 

aggravation of damage caused by a tort 
of the defendants does not furnish a cause 
ofaction AIR 1930 Pat 528=11 P L T 384=122 Ind Cas 153 The term 
cause of action means the cause of action as it was at the time when the right to 
sue arose for the flrst time ji M L J 316=5 L W 246=37 Ind Cas 681 The 
cause of action has no relation to the defence set up or to the character of the relief 
prayed for in the plaint but refers to the media upon which the plaintiff asks the 
Court to arive at a conclusion in his favour 46 Ind Cas 913 Cause of action 
means all facts which plaintiff must prove for his relief A I R 1934 All 226 

Cause of action m suits on contracts— The words cause of action’ 
are not limued as to mean the whole cause of action but include any material fact of it, 
not necessarily all the facts constituting the right to sue 2, A 48—A W N 1902, 
79 Where a plaintiff sues the drawer acceptor and subsequent endorsers ofa, 4 ««<// 
the cause of action arises out of the onginal contract • f hundt,m the place where it 
was made and pajable though the might have been endorsed to him by some 

naming a 
but was 
impliedly 

payable at the place where the plainiifT worked and resided 2 Bom L R 514 A 
place of suing IS the place where the contract is to be performed 7C W N 913, 

i I « joS— 

Cas 
of the 

' t the 

. - o reach 

occurred 26 S L R 167— 139 Ind Cas ti4=A I R 1932 Smd 9— A L R 19^1 
Smd 248 The cause of action for a contract may arise wholl> wnhin jurisdiction, 
though III proving the terms of the contract it may be necessary to gve evidence of 
some facts occurring outside the jutisdiction 56 B 324 — 34 Bom L R 2j6=i37 
Ind Cas 38i=A I R 1932 Bom 29i=A L R 1932 Bom 498 Where it can nc^ 
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be said tl at a parti- 
cular plac rediior and 

pay him, _ he res des 

32 P L U 737 Whereactunl contract for despaicli of i,oods was entered la Native 
State, b'it first item of performance namely the entrusting of the goods by the cod- 
British Territory the British Court has 
930) M W N 8i6«i3o Ind Cas 658 
itrict is part ofihe cause of action 126 
ealsi A 1 R JgjoNag 30=12 N L J 
, ’ " AIR 1028 

An action for 

N” Delhi to the 

. 3 railway, as 

hvery to the 

' , * id Cas 7SI 

“ brought at the 

t A I R 192s 

Nair"ioS=Sg Ind Cas iSl The cause of action «n suits ansiii, of a contract 

arises at the nhee where the contract was mide or the place where the 

»A 1 nerforinrH or performance completed or at the place where in . * 

,ly or impliedly payame 

breach of compact the 

f ns breach m ^ place 
ract was to be cornplcted 
lie ID Karachi A 1 JL 

L R =07.:,I„a C, 30 Wto. . 


tint place m perfor 
of that contract will 
IS situated A 1 R 
ae goods sold to the 
Jehvery to the buyer 
deliver goods by the 


Railway »> « .-v- ^ nn .« deliver goods by the 

under 5 9t Contract Act and a s 
buyer would he at the place whe 

1932 Lali 474-67 Ind C 

the goods were to be 8®nt to Cent 

AIR 19:2 Ail 44B-b6ina cas 501 ijie 

S’S^hcrc the cause ofactioti arise m respect ofa pledge must be determined with 
to Ibr terms of live ongmal coi.ir.ct and not by subsequent negotBUoos 
ff « A 65 In a suit upon a contract the 

offer IS a pari * insmutedjn^he Court with n 

whose jurisdici 


propo 
of ihe 
of cor 

was commmea u 


W 44=54 Ind Cas 260 Where 
the contract is made at the tune and 
IS revocable 
by the place 
3n arises 17 
lent for, and 
ce where the 
'y of a portion 
place where 
= 56 Ind Cas 
annot sue at 
Ihi 41 A 
case of a 
for breach 
for breach 
the breach 

-tj 7 ^ d Cas 139 


list be instituted 
not at a place, 
le cause of action 
e or at the place 
,3’=>37 Ind Cas. 
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38 i=sA I. R. 1932 Bonr, 29 i=*A L R 1932 Bom «3 ; A I. R 1928 Lah. 297=9 
Lah 455=10 Lah L J. 87=29P.L R. 4^=109 Ittd Cas. 28. A Court having 
jurisdiction at the place where m compliance with the orders of the principal, the 
comm ssion agent works, is competent to entertain a suit for balance of accounts by 
the agent against his principal 92 Ind Cas 273=A I R 1926 Lah 387 , see also 88 
Ind Cas 930=26? L, R 33S"A I R 1925 Lah 387=6 Lah 153 = 7 Lah L J 562. 

Suit against Insurance Company — A suit against an Insurance Com- 
panj can be brought m a place where the insurer died, because there can be no claim 
unless the death has taken place 34 Bom L R 8i5 = A 1 R 1932 Bom 392 = 140 
Ind Cas 262 = A L R *932 Bom 779 Where a Life Assurance Company has 
agcrc> in Madras, but the Agency acts as a post ofSce not haring any discretonm 
the matter cither to conclude contracts or to xary them or to enter into them, it does 
not carry cn business m Madras AIR 1929 Mad 347“S6 M L J 299=*29L. 
W 628=121 Ind Cas 155 The death of the assured being a part of the plaintiff's 
cause of action in a sun on an insurance policy the sun is maintainable at the place 
of his death 22 C W N 517=44 Ind Cas 694, 41 Ind Cas 392 For the purposes 
ofs 20 of the Code the words "cause of action in cases based on contract of in- 
surance, do not include the loss or damage of the propertj insured, which is merely 
a cause of the cause, and is not exen a provimatc cause since the real cause of action 
IS the Ihilure to pay the money due under the contract and the primary cause of that 
the proper!} benij, only a secondary 
ncrcly to the nature of the particular 
1924 Rang 2 = 76 Ind Cas 482 

Suit against non resident foreigaer— The Civil Procedure Code empowers 
e British Court to pass judgment against a non resident foreigner, provided that the 
cause of iction has arisen within the jurisdiction of the Court pronouncing the judg 
mcni 3 Bom L R 82-25 D 528 , A I R 1927 All 413 = 49 A 669=23 A L J, 
356— lot Ind Cas 673 The Court cannoi pass a decree against a person, subject 
to foreign Goxernnxent which cannot be enforced against him by that Court, AIR 
1927 Sind 160=238 L H 46-101 Ind Cas 438 

Sint between principal and agent — In a suit for accounts based upon 
agency for collection of dues, it is the general contract of agency xviih liability to 
account and refund the balance which IS the cause of action A 1 R 1930 Bom 130 
= 31 Bom L R 171 = 540 192— uglnd Cas 586 Suit for accounts for agency is 
cogmiable by Court having jurisdiction at place xvlicrc agency was or was not to be 
camedon A I R 19:9 Lah 605=11 Lah L J 282— npind Cas 481 In a suit 
betxveen principal and agent the cause of action arises xvhere the contract of agency is 

made or where It was to be performed, and xvhete the refusal to account takes place 

94lng 287 Cas =A I R 1926 Sind 238, see also A I R 1929 Smd 227 = 126 
Ind Cas 62 , So Ind Cas 66i = 46A,465 Plamiiffwas emplojcdby the defendant 
to sale his goods at M , the defendant xvas not to sale the goods in the area allotted 
to the plaintiff Pefeiidant sold goods at M in contnxention of the terms M 
Court has jurisdiction to try a suit for damages A I R 1927 Mad ii5o=io3lcd 
Cas eut*s dishonesty or 

negli liintiffhas suffered a 

loss, conduct complained 

of occurred A I R 1924 Sind 22=76 Ind Cas 197 As a rule the principal cannot, 
xvhere agent carries on business elsexvbere call upon him to render an account 
at his own place of business on the ground that the money or goods were sent to the 
agent from such place A I R 1924 Lah 593=75 Ind Cas 849 The cause of 
action in a suit for accounts against an agent arises at the place xvhere the contract 
of agency took place or where it xvas to be performed and xvhere account was refused 
12 Bur L T 198=55 Ind Cas 266 

Suit for money borrowed — Ordinarily where money is borrowed, the 
repajment ofihe mone> must be presumed to have been agreed to be made at the 
place of residence oflhe lender A I R 1929 Lah 868=118 Ind Cas 898, 48 A 
310=24 A L J 291 = 92 Ind Cas 492 A suit based on hundi can be bro ught 
in the High Court m xvbose 
made after default, becau 
of action A I R 1928 
the creditor resided at ? 

loan was borrowed at B , where the debtor had a lanporary residence, Court at r 
had jurisdiction to try the suit in respect of the loan A 1 R 1926 Mad 1207=24 
C. C. H. Vol I-i9 
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L \V 57^“97^nd Cas 1027 \Vhere the loan was borrowed at S but the defendants 
were residents of H and the loan was also repayable at H, the Court at T has no 
jurisdiction to entertain a suit for recovery of iVie loan A I R 192S P C 290=49 
y L J So6=23 L W 3 = 33 C L J 1=24 a L J 48-27 Pat I. R 1 = 53 C 88=28 
Bom I. R 211 = 53 ' A S8-30C W N 577 (P C) = 5!lnd Cas 760 Ordmanly 
if goods are purchased, or money is borrowed, the payment for the goods or 
re payment of money must be presumed to hare been agreed to be made at the 
place of the residence of the scllor or the lender as the case may be AIR i9-i 
All 463 = 71 Ind Cas 431 Where money on a pro note was intended to be paid m 
place A, the Court at A has jurisdiction to entertain a suit on the pro-note under 
this section 30 P IL 1916=10? W R 1916=31 Ind Cas 693 A suit on a hundt 
dishonoured after acceptance against the drawe ' 
proper forum if mstimted in the Court having 
3 O L J 132=34 Ind Cas 191 The ordinary ri 
creditor to pay him 15 A L.J 633=41 Ind ■ 

the place where the money under a bond IS payable ~ w. 

intention of the parties and iihere this cannot be determined, a presumption as to 
the place may be drawn 49 Ind Cas 93a 

Otlier cases — Where a pers 
Agra but fell out of the train 
Company at B the cause of acti 

Agra 41A 488=17 ALj3o^* — 

a bale of cotton to the plaintiff at yAimr without an order or direction irom the 
latter Plaintiff accepted to hold the ^oods on behalf of the defendant at deieMant s 
risk In a suit for recovery of clnrvcs the cause of action was held to arise &xjnan$\ 

25 A L J 513-4- M, 

of action The cause of . ' 

8:1=72 Ind Cas 982 

!he" 8Wund'orriSd'''A f R 1928 Oudh SS-3 Lucl 14>“4° 27 p'^LR^rir”'^ 

n''‘ W !?^74 -A ‘‘.'r^;?S'^''c 

The proper course to set * 

granted the decree A 1 * ® 

for breach of contract t ' 

the marriage i$ to take r 

place 65 Ind Cas Si 

^use a'^suil in respect of tbai claim and ihc Comt within whose 1 tans 

the said assignment takes place can entertain the suit A I R i926 Sind ai = 7n 
S L. R 309 
foreign Railwa 
carrying was m 

atC and^Vhe property passes to me vendee but part of the purchltse ‘ money is 
paid at D, to which place tlw article is sent a. Court at D has jurisdiction to try 
suit by vendee for return of purcha'c mimcy on the ground of breach of warranty bv 
the tender A 1 R 1926 Cal 100— 80 Ind Cas 1046 Where payment was accord- 
ing to the contract to be made m one place but was made m another owing to ihe 

cn of the fact to give him a choice 

R I9’»8=64 Ind Cas 387 If the 

Ihr Cn rt l^- n- 

ship commenced and was earned on in foreign I 
45 B 1228=23 Com L R 543=63 Ind Cas 
that account should be taken elsewhere, a si 

partnership should be insututcd in the Court with n whose jurisdiction the business 
of the partnership was earned on 17 A L J 1015=52 Ind Cas 6^5 In a suit on 
fire insurance, part of cause of action anscs where fire occurs and the suit is mam am 
able at that place A I R 1928 Nag 305=11 N L J 184=113 Ind Cas S 
In a suit lor damages for conversion of land it i» open to the plaintiffs to proceVH 
against any one or more of the joint ton feasors as they may elect Therefore a 
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suit started 
majniained 
acquiescen( 

Cas 727 
Court no Je 

= 117 lod Cis 150 A Court, w 
to have jurisdiction over the suit 
ceases to be situate within its 


utta can be properly 
of the Court or wtih 
W N 203=ii6Iiid 
le jurisdiction of the 
70=238 L R 365 


114 Ind Cas 545 No hard and 
decisions as tojurisd ction under 

A. I R, 1923 Lab, 563 = 77 Ind Cas 764 Wlvcre to order to bring a suit within the 
jurisdiction of a Court of a particular locality the plaintiff mikes false statements 
knomng them to be false that is fnud on the Court and cannot give the Court 
junsdiciion vxhich it originally had not AIR 1923 All 137=45 A 193 = 71 Ind 
Cas 411 


Blxplanation 11 — A corporation tesvdes wherever it carries on its business, 
irrespective of the location of its head ofiice and if a corporilion such as Bank has 
50 branch ofhees it has fifty sepinic and distinct jurisdictions, and a suit can be 
brought in any one of such Courts for the enforcement of a right in respect of which 
a cause of action exists ntthtn the limits, of each independent jurisdiction 4 Pat 

L J 14 . « 

cannot 

be claim , 

that province A 1 R 1930 Lab 818=126 Ind Cis 514 


21 [NtiXi] No obj-*ctian as to the place of suing sh ill be allowed by any 
, appellate or revisional Court unless such objec 

Objections to junsd cuon u'o*; was taken m the Court of first instance 
at Vbe earliest possible opportunity and in all cases where issues are settled 
at or before such settlement, and unless there has been a consequent failure 
of justice 


Scope — Section 2 1 refers only to an objection made as to the place of suing and 
not as to the nature of the Court m which (he suit has been filed A I R 1931 All 
406 ^Vbe^e a decree has been passed by a court having no territorial juriratction 
over the nutter in controversy and no objection was taken as to the place of suingi 
an independent suit for Its aioidance IS not barred by s 21 and it is not legitimate 

toextend the bar of the section 1931 A L J 24o=A I R (1931) A 454=131 

Ind Cas 248 Section 21 does not apply to the Chartered High Courts m the 
exercise of their original jurisdiction It does not also apply to a case where the 
objection is not one to the place of suing, but one which goes to the root of the whole 

i be taken at any 
appeal 33 Bom 
he point taken in 
on the pecuniary 
, ^ , i1 to the place of 

suing, on the ground that the defendant res ded outside the jurisdiction of the 

trial Court, cannot be entertained as ihc point was not specifically raised at the 
earl est possible opportunity 33 Bom L R 1437 This section is inapplicable to 
High Ccurt in Its ordinaiy original civil jurisdiction 56 B 324 = ^4 Bom L R 236= 
137 Ind Cas 38i = A I R 1932 Bom 29i = A L R 1932 B 498 Where there is no 
competency at all m the original court to hear a case, objection to jurisdiction before 
the appellate court is not barreed by s 21 16 R D 279—12 U D 348 Where 

the court has no jurisdiction over the subject matter of the suit, mutual consent of the 
parties cannot confer jurisdiction AIR 1933 Mad 471 =38 L W 896=146 
Ind Cas 204 , A I R 1933 Lah 425 A court cannot also acquire jurisdiction by 
the acquiescence of the parties AIR 1933 Mad 346=1933 M W N 208 = 

• ’ , applies to proceedings 

• 318 In a case under 

1C leiritorial jurisdiction 
about the matter and 
at $33 Initial junsdtc* 
/ t IK 1933 All 293=141 

Ind Cas 23 Question of jurisdiction can be allowed to be raised on coinplenon 
of proceedings if questions depend upon decision of some fact or point of 
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1933 Pat 104 Questions of 
I OWN i 43 = A r R 1933 

« jllaterally except xvhen tberc 

. 142 Ind Cis 113 = 13 Pat 

# C W N 9?9=*A I R J931 

of suing cannot be raised 

for tlic first lime in appeal or second appeal A I R 1931 Oudh 136=70 W N 
1079= 139 Ind Cns 331 , sec also AIR 1930 Mid 541 = 126101] Cas 730 * 48 Ind 
Cas 465 1 4> Ind Cis 161 

Order m a morigage suit for sale oflind in a sclicduled district can be set aside 
Section 31 does not ipn!y to such a case 42M 813=46 I A isi = i7A L J 694=37 
M L.J 11 = 21 Bom L H 914=300 t J 209=230 W N 1033 = 51 Ind Cas 185 

i by s 21 of C P Code AIR 
. . a Taq C77 Ocffce passcd cannot 

1929 Li1i'' 449 
application for s» 

997= 52 A 947 = 

293 = («9I9) M 4 

f irocecdings also . * ‘ 

od Cas 579 . 

also AIR IQ’ 1 

that the pnncip 

Court against a _ .r», tt 

British territory \ 1 R 1928 Lah 397*9 Lah 435-29 I* ^ ^ ofto=i/n 
87=109 Ind Cas 28 This section also has no application to 

rTh.unHiTii^ nro « ««« r.( , 44 to hc cxccutcd ifl Dniish Indian 


oflheproperty A I R 1927 Mad 6t7^$oM 5* M L j | 1- 1 

351-103 Ind Cas 345 All conditions under s 21 whiei L 

decree 96 Ind Cas r.. Th - on nn be applied m cases which do not 
strictly fall with n us t 
161 = 95 Ind Cas i-* 
being ra sed in a fiesh s 

fa24^ad 697=34 M L^T 37S-20L W 467 = 87 Ind Cas 341 Objection as to 
lurisdiction cannot be raised in any subsequent proceeding if ns absence was 
dependent upon a fact xwthin the knowledge of the party AIR 1922 Pat 322=67 
Inil Cas 686 Party not ojjecting to irregularities 111 insuiution of suit cannot 
subsequently dspuie jurisdiction of Court on ground of such irregularities A I R 
1034 bind i Ques lOa of jurisdiction can be considered by the Appellate Court 
from a Rexenue Court even though a plea of xvaut of jurisdiction is not raised in 

the Inal Court A I R i934 AH 139 Question regarding Court s jurisdiction to 

try suit should be decided by aid of Civil Procedure Code A I R 1934 All 226. 

of jurisdiction should 

\ can hear it if preju- 

• 171 = 79 Ind Cas 857 , 

as 745 . 136 Ind Cas 
ersional Court cannot 
n a consequent failure 
as 276 , 128 Ind Cas 

4q 6=A I R 1930 Lah 1016 A I R 1929 All 236=117 Cas 824,32? L R 874 
A I R (1931) A 556-131 ltd Cas 6o3.ij6Ind Cas 17=3* P L R. 874=A I R 
1932 Lah 135 = 1 R 1933 L 193, 108 lad Cas 32i=A I R 1928 Pat. 324*7 Pat 
216^9 P L T 789 , A 1 R 1922 Oudh 124 . 62 Ind Cas 399=A. I R 1921 A 66 

= ,Q A L J oos . S3 Ind Cas 801=4’ A 74=7 A L J 1034 , 49 Ind Cas 441 = 

21P W R «9i9 47 Ind Cas 764=(i9i8) M W N 661 , 22 C W N 517=44 Ind 

Cas 694 93 P R >9^ 37 Ind Cas 114 , 9 Bur L T 119=36 Ind Cas 431. 

128 Ind Cas 496-31 P L R 6i6=A 1 R 193° Lah 1016 

Objection to lunsdiction taken m lower court at a later stage must be entertained 

inrevision A I R 1930AII 873=S2A W7=i32lnd Cas 35 = 1930 A L J 907 
The principle underlying s 21 is that the obgectioa to terntorial jurisdiction is cured 
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not merely for the purpose of the A.ppellAte and ftevcsional Court, but cured entirely 
and for all purposes A I R iQscMad il 7=47 M L J 44>==87 Ind Cas 151 
An objection as to terntornl jansdicuoa raised b fore appellate court must be 
determined oa ments AI R 1911 All 66=i9A L J Ind Cis 399 


22 * [S* 22 ] Whe'e a 

Power to transfer suits ^v]ucb 
may be msiuuted in more than 
one Court 


suit may be instituted in any one of two or more 
Courts and is instiiuted in one of such Courts, 
any defendant, after notice to the otlier parties, 
may, at the earliest possible opportunity and m 
iH cases where issues are settled at or before 


such settlement, apply to have the suit transferred to another Court, and 
the Cojtt to which such application is made, after considering the objection, 
of the other pa’ties (if any), shall determine in which of the several Courts 
hating jurisdiction the suit shall proceed 


tnO courts, 
er Where 


616-11 l» R 1^17 = 130 P 
for transfer A. 1 R. 19^^ AU 


-J *- w w J Ind Cis 

W R 1916=16 P L R 1917 &s 32 nnd 23 do not 
0 of 1 High Court fro n a Court suborlnate 
K 19’4 Lah 3o6«69lnd Cis 77’ In the 
, y mere liking erroneous vie V IS not sufficient 
h J i>73=i46ltid Cas 79 * 


Notice — Provisions IS to notice not b«iog merely directory, bir application 
for transfer if not complied w th 107 Iij Cas $93 Die words after notice to 
Ollier parties mean nouce prior to application 11 P R 1917=150? W R 1916= 
16 P L R 1917 = 3$ Ind Cas 616 U is doubtful whether nbsence of notice contem 
plated by 8 22 IS fatal to an application under s 23 AIR 1934 All 14-*1933 
A L J 1201 


vVhete the law allows a 


pei ilamtifi who has the right 

to I by Court except under 

special circumstances AIR 192S 
the defcnd-tnis must show that considerat 


right as aibiter lilei and one should rail „ — 

A I R 192s Mad 15 = 39 
, Lah 159=106 Ind Cas 

J 578-97 Ind Cas 39 ® 
of each case mere ron 
• «. Lab 304 = 69 Ind Cas 

■ us are, by showing clear 

„ _ entitled to have ihc case 

transferred to anoihcrCourt AIR 1924 Oudh 410=11 0 L J 377 = 86 Ind Cas 
495 , see also 72 Ind Cas 592=A I U 1923 Lab 383,48 c 53 ~A I R 1921 Cal 
210=62 Ind Cas 115 , 3 O L J 200=34 Ind Cas 636 Where the application 
IS merely an attempt to pet an order from the court whidi would enable the 
petitioner to evade the question of junsdictioQ decided against him the application 
should not be allowed AIR 1927 Lah 183=100 Ind Cas 67 Where it was 
established that almost all the evidence would be available only at the place to 
which the transfer is applied for, ihc transfer should be allowed Application for 
transfer should be made as early as possible AIR 1934 Lah 304— 69 Ind Cas 
239 , but see 167 P R, 1919=54 Ind Cas 931 Fact that defendants witnesses will 
be put to inconvenience is no groui^ for transferring a case 21 O C 217=48 
Ind Cas 105 In an a^hcation for transfer under ss 22 and 23 the question of want of 
jurisdiction of irjmg Court could not be raised 1 Pat Lm T 277=56 Ind Cas 9 o 


23 (Ss 22 — 24 ,] (i) Where Ibe several Courts having jurisdiction are 
_ , ^ , subordinate to the same Appellate Court, an 

To wlni Court application appjjpjtjQj, section 32 shall be made to the 

Appellate Court 
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{a) Where such Courts are subordinate to djflcrent Appellate Courts but 
to the same High Court, the application shall be made to the said High 
Court 

(j) Where such Courts are subordinate to different High Courts the apph 
cation shall be made to the High Court within the local limits of whose juris 
diction the Court in which the suit is brought is situate 

Scope— For the purpose of transfer ofa case original side is subordinate to the 
High Court AIR 10^8 Lah 183 AIR 1923 Rang -3=1 Bur L J 194=*1J 

L B R J ■ * 71 = 100 

Ind Cas t being 

subordin before 

him will 1 o o 

to be tried by Court subordinate to High Court other than making such direction 
AIR 1928 Pat 640= no Ind Cas ^3 Application to a High Court to transfer a 
suit pending in a subordinite Court 10 another High Court falls under s 23(3) of 
1 • and to 

rowever, 

I can be 

viU not be an impartial trial 
ponderance of convenience to 
nirt The convenience of the 
1 Pit L T 277*(*9 0) 
more convenient to the apph 
reason to force the pliintiffs 
summarily out of the Court in which they are entitled to sue and to deprive them of 
the substaniMl sum expended by them on Couit fees by the appi cal on ol inherent 
powers not utilised in practice except for the purpose of preventing or remedying 


li W 1 ere an ev 6 ar/e decree was passed by the Calcutta Small Cause Court and the 
^ ecree uull and void 

made under s 23 (3) 
igh Court 5t B 26- 
Ss 22 and 23 have 
be tried by a sub 

oidinaie Court or n High Court or a Chief Court But the High Court can exercise 
powers s milar to those as contemplated by Sa 22 and 23 1933 A L J 1507 A 

Court of Small Causes IS not competent to make a reference in a case under s '’3 
cl (3) if the Court has no jurisdiction 10 hear the suit And the Chief Court will not 
order transfer of the suit when no great inconvcmcnce will be caused to the 
defendant by the trial of the suit in tlie Court in which It IS filed 77 P L R 1909 

24 [S 25 ] (0 On ‘be application of any of the parties and after 

_ , f . f notice to the parties and after hearine such 

ilwiS' be h=„d, o. of £ o™ 

motion without such notice, the High Court 
or the District Court may at any stage — 

(a) transfer any suit, appeal or other proceeding pending before it for 
trial or disposal to any Court subordinate to it and competent 
to try or dispose of the same, or 

(^) withdraw any suit, appeal or other proceeding pending m any Court 
suboroinate to it, and 
(0 try or dispose of the same , or 

(11) ir-nsfer the same for trial or disposal to any Court Subordinate 
to It and competent to try or dispose of the same , or 
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(«0 retransfer the same for trial or disposal to the Court from 
which it was withdrawn. 

(3) Where any suit or proceeding has been transferred or withdrawn 
under subsection (i), the Court which ‘hereafter tries such suit may, subject 

to any special directmns tn the case of an order of transfer, either retry it 
or proceed from the point at winch it was transferred or withdrawn. 

(3) For the purposes of this section. Courts of Addilvoinl and Assistant 
Judges shall be deemed to be subordinate to the District Court. 

(4) The Court trying any suit transferred or withdrawn under this section 
from a Court of Small Causes, shall, for the purposes of such suit, be deemed 
to be a Court of Small Causes. 

Scops — Where original Court finds that it has no jurisdiction to hear a suit 
the Distnct Judge has no jurisdiciioa under s 24 for that section conicmplatcs only a 
transfer from one competent Court to another 10 transfer the suit A I R 1930 
uh. 19}=: 125 Ind Cas 334 Two smis raising same issue instituted m two difTerent 
^uns may be ordered to be tried logcihcr A ! R 1926 Cal 326 = 87 InJ Cas 170 
Ro Court has jurisdiciion to transfer a suit from one Court to another unless both 

ver to compel its 
niiTcly dilTeient 
ourt 13 N L 

■ to a Court other 

than that which decide the case IS iUej,a 1 jolnd Cas 910, see also 4; Ind Cas 


except under most e\ceptionat circumstances transfer suit instituted m a Court 
subordinate to itself to another Court which is beyond us territorial junsdiciion even 
vf the High Court is presumed to have such power A I R 1924 Nag 152=75 Ind 
I iction went into ihe case 

n ihc defect was found out 

, , Court Iltld that under 

s 34 the High Court should send it for disposal to the first Court itself AIR 
ig^3 All 249-21 A L J 86=73 Ind Cas 495 

Application for transfer of suit by defendant raising issue as to jurisdiction of 
Court in which suit is pending is not maintainable 26 S L R 277= 139 Ind 
Cas 496=A I R 1932 Smd 2I5=:A L R 1932 Smd 241 District Judge 
can transfer suit remanded to one Court by Additional District Judge, to 
another Court of equal or competent jurisdiction under his control 140 Ind Cas 
238 = 33? L R ioi3=i3Lah 8o6=A 1 R 1933 Lah 29 It is nodoubt true that 
proceedings on remand under Order 41 rule 25 C ? Code were proceedings in 
appeal winch remained pending in the Court of the Additional District Judge, but 
this circumstance does not affect the power of the District Judge under s 24 C P 
Code to transfer any suit, appeal or civil proceedings from one Subordinate Court to 
another Couit of equal or competent junsdiciion 140 Ind Cas 238 = ! R 1932 
Lah 638 


eng 

Ouu 


High Court has no power to transfer Insolvency proceedings from one Court to the 
other AIR 1927 Rang 105=4 Rang 554=100 Ind Cas 263 , see also AIK 
1925 Bom 543=4913 788=27 Bom L R 1207=91 Ind Cas 160. 

Application — An application to transfer an insolvency peution from the file 
of subordinate Judge to the original side of the High Court for mal ana mspoaal is 
not maintainable AIR 1928 Mad 1091 = 55 M L J 671 = 28 L W .>09=3- i 
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57=s X 14 Ind. Cas 352 Where numerous suits are sought to be transferred an applica- 
tion should be made in respect of each scpinleh 4 Po. T I 1 r- '* 

of c 

‘“'•su'aniy 136 Ind Cas 384=1931 A L j' lodr^s^A’ 
916 = A I R 1933 = 781 ) see also 74 Ind Cis 24g = A I R 1923 Oudh 240, A 
I R igzo All 17 — 23 A L J 948=9(>Ind Cas 287, AIR 1923 Oudh 240=26 
O C 62 = 74 Ind Cas 249, 137 Ind Cas 430='A I R 1932 Ctl 265=1 R 1932 
Cal 302 

An order of transfer made without notice to the other party can be set aside n 
revision and on the application of one party AIR 1925 Lah 189=78 Ind Cas 614 
Where District Judge transfers case on his own motion, he can do so without notice to 
the parties, but if tilt transfer IS applied for by a party, he must issue notice before 
ordinary transfer under s 24 iSA L j 35»»U P L R (All) 83= 58 Ind Cas 560 It 
IS illegal to transfer sun without notice to parties 
see also 13 N I- R 203 = 43 ind Cas 746 
parties of the transfer of case a party may well pic 
Court he had to appear A I R 1923 Lab 444 =Jj 
pleader m anginal court js not suffievem I R 
institulion IS necessary A I R 1933 Lah 635 = 146 Ird Cas 38 

At any stage — Where High Court refuses to transfer a case on us own motion, 

It can still transfer the case at a subsequent stage on p’aintitTi, application and after 
notice to defendant A I R 1923 All 153*20 A L J 97*70 Ind Cas 942 

Suit appeal oto —Suit includes execution proceedings and so execution 
proceedings can be transferred under this section A I R 1925 All *76'“//’A 57* 

85 lud Cas 746 . A I R 1936 Uh 345*95 Ind Cas 243 • ^ ^ ^ .'92f 
Mad 421*49 M 746*50 M L J 161*95 Ind Cas The word ‘proceeding* 
covers only those proceedings which were contemplcted at the time of the passing 
of the C P Code 25 A L J 433*A 1 R 1927 AH 469-49A 460*101 Intf 
Cas 247 

An? Cotxxrt Subordinate to it— Divisional Court not being si^ordinate to 
Hikli Court latter cannot transfer petition for alimony to Divisional Court 40 B 
109- 17 Bom L. U 94S 31 Ind Cas 33» District Judge can transfer case from 
Munsif to Sub Judge having Small Cause Junsdicuoo, ihovigh thereby party is 
deprived of bis right of appeal 36 Ind Cas 881, A Sub Judge cannot exercise 
the powers under s 24 unless the same arc delegated to him by the District Judge 
under ss 37 and 44. Punjab Courts Act 33? W i< 1917, A District Judge can 
delegate power of transfer but when so delegated it can only be exercised in cases 
pending in a Court Subordinate to the Court exercising the power 52 Ind Cas 353 

Competent to try^ — The word competent’ refers to pecuniary lurisdiction 
only X43 Ind Cas yS^JiA 824«ig32A L J 984=A I R 1932 All 660 Court 
not possessing both pecuniary and terriiorial jurisdiction is not competent 136 Ind 
Cas 384=1931 A L J 1061 = 53 A 9 i 6=A I R 1933 All 178 Proper construe 
non to be put on the avord is to bold that court is competent when it can 
as regards nature and subject matter of case and as regards pecuniary value 
entertain Iransfened suit Word docs not include competence from point of 
view of territorial jurisdiction 10 O \V N 443=A I R 1933 Oudh 1-4= 
mpetem' means of jurisdiction competent to try 
L W 476=139 Ind Cas raainfia IT L J 689= 

Ic from one 
. if made 13 
^ Cas 413 

Groundsfortransfer— Where the Judge has expressed his opinion the case 
should be better uansferred to another court loglnd Cas 402 (Lab) Applicant under 
s 24 must make out suong case for transfer Court should not interfere unless 
expense and difficulties are so rreat as wp M 1 4 l R loinT-.!, 

.3, Ind C,s 5« „ of 

in a previous case IS not a ourtaiiother case 

involving the same point .AIR 1026 

Lah 343=94 Ind Cas 39, , /a 1 R 1922=67 Ind Cas 228=1921 Lah at? 

The burden aivvajs lies on the applicant to mate out a strong case for transfer 
Mere balance of coBvcrucncc would not be a sufficient ground, unless the exS 
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and difficulties of the trial would be so great as lo lead to injustice, or the forum was 
deliberately chosen for the purpose of working injustice A I R 1931 Lab H 3 =* 3 l 
P. L R 9:0=130 Ind Cis 523 Defendant having influence m the town is no 
ground for transfer AIR 1937 Lah So=93 Ind Cas 859 Prejudice of Judge 
against part) 'a pleader cannot be presumed to operate against the party and hence 
It IS no ground for transfer unless it is likely lo affect judicial attitude of Judge 


f 


• nniifPs will from 

17 A L J 371 “ 

4. ■ , conduct of hiiga* 

Homs certamlj a relcsant consideration and it is perhaps not too much to say that 
It is ihe basis of ncarl) all statutory jurisdiction on the cisil side 135 Ind Cas 402 
< -A L R 1932 Nag 15 , see also AIR 
a judgment-debtor is jusiiiicd in thinking 
„ o him, the case should be transferred to 

some other conn AIR ijjSLah 915 Mere lact that a subordinate Judge is 
subordinate to commissioner m his caecutnc capacity IS no ground for transfer of 
suit where ihe norson annlvin«» iiansfer ha* 1 /^ i„,„}/,_i «• [ Ghaiival 

S Where 
I evidence 
d, It was 
loO W 

hi 443 =^ lit 19 j 3 Oudh i;4~Sluck 347 An order for transfer by the High Court 
IS competent wl ere i\ o appeals arc pemling iniohing ihc same questions in the 
District Court and Oc H gl Court rcspcciivcl) A I R 1933 Lih J033 Close 
relationship of tl c Judge to one of ihc parties is a ground for transfer A 1 R 1932 
Sind co6 Mere balance of coiucnientc IS not sufficient ground for transfer, though 
It may be a relevant consideration A I R 1931 Lah 115 Where in some prior 
proceedings the Judge has expressed an opinion vety^defvnucly as to the nature and 
value of the plaintids account books and the same books have to the considered in 
(he subsequent suit it is desirable to transfer the case in the interest of Justice 
32 P L R 3S8 In ordering transfer convenience of the panics is uot merely a 
relevant but also a matenaj considcraiion, and such convenience is at the basis of all 
the arrangement for statutory jurisdiction on ihc civil «]d: Where in a partiiion 
suit the greater pan of the property is situated in B Dislnci, that is a reason why it 
should be advantageous 10 both parties to have the suit tried in that district The 
mere fact that the majority of the parties le ide there, is not very weighty const 
deration in favour of transfer That a parly has engaged a counsel with heavy fees 
IS a circumstance to be considefed when ordering (ransler AIR 1927 Nag 219= 
loN L J 67=101 Ind Cas 723 

Svib sectaon ( 4 ) — ^Thc expression ‘ Court of Stnall Causes" includes a Court 
vested with (he powers of a Court of Small Causes as well as Courts constituted under 
Act IX of 1887, and where a suit IS Iransfericd under that subsection procedure for 
trial IS governed by the Provincial Small Cause Courts Act and no appeal lies from 
the decision AIR i9-’9 Ca! 354=49 C L J 237=56 C 588 = 120 Ind Cas 
589 , A I R 1923 Pat 49=4 Pat LT 259=69 Ind Cas 717 , 14 A L J 705 , 38 A 

425 = 14 A L J 549=34 Ind Cas 113 , 3gA 314=15 A L J 69=37 Ind Cas 809, 

38M 2S=23M L j 373=(i 9'2)M W N io 36 =l 7 lnd Cas 425, AIR 1928 
All 609-26A L J 839=110 Ind Cas 493, 46 Ind Cas 893 = 4oA 525=l6A L J. 
548 , 1931 A L J 933 , 12 A L, J 353-26 InJ Cas 56 , 27 C L J 461-4* Ii'd 

Cas 881 , A I R ig’9 Cal 334—49 C L J 237=56 C 588=120 Ind Cas 5S9 , 

43 Ind Cas 314 = 200 C 350 Scciion24 Ml does not apply to cases transferred 
from Small Causes Court to Honorary MunsiP:> Court Decrees parsed by latter 
Courts are therefore appealable I U P L R (H CJ 27, 54 lud Cas *35 
Where Small Cause Court finiing question of title involved sends a case to District 
Judge and the latter transfers (he same to a Munsif, the District Judge's order of 
transfer IS under s 33 Provincial Small Cause Courts Act and not under s 24 C P. 
Code i\n appeal therefore lay Irotn the deasion 64 Ind Ca> 335. see also 115 
Inii Cas 127 = 26 A L J 772=50X810= \ I R 1929 A 50 The Small Cause Court 
C C H Vol 1—20 
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does not cease to exist if at any time theie should be no Judge to preside over it 
I 1925 Lih 561=26 F L R 3oSa88In(l Cis. 139 Where a suit instituted m 
uie Court of Small Cause is trtnsferrcd to the regular side the Jude trying the suit 
has the same powers as the Small Cause Court possessed m the matter of awarding 
compensation under 5 35A A 1 R 1930 Nng J 3 i«J 2 o Ind Ca$ 412, Order of 

"ourt not having Small Cause 
an order enable a Judge having 
s«rl exceeding that limit as a 
•• finrs-’o f \V 8io»i2i fnd 

Cas 481 Where is not invested 

with anv Small C for the purpose 

■ =1932MWN 

. id Cas 477= A f R 1932 Mad 683= 

27 N L R 307»A I R 1932 Nag 
■ t R 1933 All 662= 145 Ind Cas 

■ Court 10 winch a case is tranferred 

uh Small Cause powers upio any parti 
cular extent or indeed with Small Cause Court powers at all The terms of the 
section appear rather to be intended to confer the powers of a Small Cause Court 
upon the trying Court for that par* <- ihr rise irresoertive of (he powers n/(Ji which 
the Court is invested Sub scciio 


be made DtltrJ in §611 387-34 Bom L R 93i«»t39 „ 

1932 Bom 486- (VL R 1932 Bom 681 Sub rl » isr f<l does not deal “Jlh transfers to 
a Court already invested with small cause * 

indicate tint it deals w th transfers to a Cour ***’* 

a suit 18 transferred to a Small Cause Court ,, 

requires that suits ofliighcr value when (ransfewd ^bemd 1’ vl cause 

suits or that there shill be no appeal therefrom 55 ^ 

36L W 475 - 6 J ml; dSp-rtpInJ Cas 477-A.I K 193 * Mad 683-A L. R 
1932 Mad^ I2«3 ■^Obviously s 24 conicmplaics the t«ns cr ofa case from one existing 
Court to another CXI ^ ' If ihcrofore a Court ol Small Causes has ceased 

to exist or the oflicei 
from the District 

be no Couti fioTO • 

ordinaiy Civil Coun 

Cmuts^Act* ^sTa ^ « 7 J = A I R I93‘ AH $74=136 Ind Cas 3 S 7 => 93 > A L ) 
953 (F B) 

Revision —Hit,!! Court m its general povers of superintendence can direct 

transfer ofa case where District 


A I R 1926 Cal 326-87 Ind Ca 

Ind Cas 456 K'gb Court 

Original Court without the for 

which the case is transferred A I R 1935 \11 

Cas 495 


!49-®2i A L J 86-73 Ind 


25 ISs 20--211 (i) Where any pari 

Power of Governor Genera. 

in Council to irans cr suns satisfied that tlJere are 

reasonable grounds for tlje objection he shall make t report to (he Governor 
General in Council, who may, by notification in the Gazelle of India, transfer 
such suit, appeal or proceeding to any olhet High Court 


Icil ot proceeding so ttunsrerred 
Uie suit, appeal ot pioccedtog mas 
to such case ^ 


Soopo-AVlieteGovcrnotGenetllmCounciUnnsfeisa case to Hieli Cn„„ „ 
-f ‘1>' HighCoutt 
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S. 28] 


INSTITUTION OF SUITS. 

20 [S 48] E^erysuii shall be instituted bj the presentation of a 
Insiiimion of suits >"aniier as may be 

presciibed 

as filed in Court and not on the date 
1J2I Cal 277 = 34 C L J 46$ = 66 
• . Cas 550 , 17 S L R 223 = 83 liid 

t _ iihour jurisdiction the second suit m 

proper Court IS not continuation of fonner AIK 19^9? C 103 = 56 C 1048=56 
. . > L W 682 = 56 M L J 614=6 

i I / =115 Ind Cas 550 (P C) The 

at the pniate residence of the 
so AIR ig-’z Nag 167 = 
S2 <F B) = 9 A L j 743 = 14 Ind 
• * „ ^ ^ presented pUmt and also signed 

yah/pa/r2, and the plaintiiTdid not make effort to show ihat servant was his rccog 
nued agent, 11 lias held that the plaint was not properly presented AIR 1922 
Bom 113=46B 130 = 23 Bom L R 911 Section 26 merely prov idcs tl at every suit 
shall be instituted bj the presentation of the plaint or in such other manner as may 
be prescribed It docs not say that the presentation should be by ll c plaintiff or his 
duly authorized agent (1931) A L J 777 = A 1 R (i 930 'H 507 Section •'6 enacts 
that ‘every suu shall be insutviicd by the piescmaiion of a plaint or in such other 
mauuer as may be prescribed No other manner of 11 smuting a suit has so far 
been prescribed It may, therefore be stated as a gemnl piopoaiiion that unless there 
IS a spec al provision (0 the contrary, a proceeding il it does not commence with a 
plaint cannot t e held to be a sun 13 L 67 ij? I I Cas •’66-33? L R 508 = 
AIR 1932 Lab 34 I R 1 3 Lab 3I4 


SUMMONS AND DISCOVERT 


27, [S 64] \Miere a suit has been duly instituted, a summons may 
Summons to dcfembni, !>= ‘““"1 “ '}<= “PPM" “4 a-iswei 

the claim and may be served in manner pres 
cribed 


under the Limila 
>urt fees not liaving 
missed Thereafter 
without any notice 
t Court fee J/eiti 
J opposite parly on 

whom the nonce could be served as the summons in the suit had not yet been issued 
on the defendant and as until the suit was registered the suit could not be said to 
hav e been duly instituted The order of dismis al passed at that stage of case can be 
reviewed without notice to the defendant ->6 C N o 9 i = A 1 R 1932 Cal 
234=69 Ind Cas 43 


Service of summons where 
defendant resides in another 
province 


28 [S 85 ] (•) A summons may be sent 
for service iii anotiier province to such Court 
and in such manner as may be prescribed by 
rules tn force in that province 


(2] The Court m which such summons is sent shall upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the 
summons to the Court of issue together with the record (if any) of its pro 
ceedings with regard thereto 

29 [S 650 A ] Summonses issued by any Civil or Revenue Court 
. situate beyond the hunts of Briti'h India may 

Service of foreign sun mon Courts in Bnlish India and 

served as if ibey bad been issued by such 
Courts 
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does not cease to exist if at any time there should be no Judge to preside over it 
A I R 1925 Lah 56i=a26P L R 308^=88 Ind Cas, 139 Where a suit instituted in 
the Court of Small Cause is transferred to the regular side the Jude trying the suit 
has the same powers as the Small Cause Court possessed in the matter of awarding 

120 Ind Cas 412. Order of 
urt not having Small Cause 
i order enable a Judge having 
uit exceeding that limit as a 
649=29 L W 810=121 Ind 
Court which is not invested 
be deemed for the purpose 
- 55 M 960=1932 M W N 

id Cas 477= A I R 1932 Mad 683= 
27 N L R 307=A I R 193 ? Nag 
6=A I R 1933 All 662=i45lnd Cas 
/vy. w ,, .. Court to which a case is tranferred 

from a Small Cause Court being invested ivith Small Cause powers upto any paiti 
cular extent Or indeed with Small Cause Court powers at all The terms m the 

*■ ’ •' wers of a Small Cause Court 

of the powers with which 
to transfer a suit from a 
Small Cause Court powers 

of the Court to winch the suit IS iransferr d providen me suit 1 ° 

within the limits of the pecuniary junsdiciton of the Court to which the ® 

• ” * Rftm r R oit=I39lnd Cis 194*A I R 

Sub cJiuse (4) does net deal with transfers to 
au« powers Tte word ' sesms to 

Court witliool such powers Therefore where 
0 suit IS irsiisferred 10 i Small Cause Court lliero is nollim» in the sub senion which 
, 1,.., „ri „l„vil.ie .hen iransfetted should^lie ined «s smah causae 

“ 2Mad 683 = A.LR 

, ase from one existing 

. , Causes has ceased 

las been transferred 

s power there would 

ransfer the case to an 
oERcer invested with 
rovincial Small Cause 

Courts Act 54 A 171=A i K lyd* « o'* - wa. 357*1931 A L J 

953 

Revision — Hii,h Court m Us general powers of superintendence can direct 
transfer of a case where District Judge has refused to exerc se that power under s 24 
A I R i926 Cal 326=87 Ind Cas 170 AIR 1927 Pat 383-8P L T 777 = 103 

Ind Cas 456 The High Court in revision lias authority to retransfer a case to the 

Original Court without the formality of first having the plaint filed in the Court to 
which the case is transferred A I R 1933 AH 249-21 A L J 86=73 Incl 
Cas 495 

25 tSs 20 — 21 J (i) Where any party to a suit, appeal or other 
c r- r,^ proceeding pending in a High Court presided 

Comc^io Snefer nun. '’ 1 ' » objects to Its being heurd 

by him and the Judge is satisfied that there are 
reasonable grounds for the objection he shall make a report to the Governor 
General in Council, who may, by notification in the Gazette of India, transfer 
such suit, appeal or proceeding to any other High Court 

(2) The law applicable to my Mit, appeal or proceeding so transferred 
shall be the law which the Court in which the suit, appeal or proceeding was 
orijinally instituted ought to have applied to such case ® 

Scop©— here Governor General in Council trmsfeis a case to Hiirli n.. 

Its Original Side, appeal lies to Appellate Side of the High Court A I 1? .V.,? 
Mad 6 a 7 =(i 9 - 2 ) M W N 8jO ® 
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S. 28] 


INSTITUTION OF SUITS. 

26 [S 48 ] Every suit shall be instituted by the presentation of a 
Iniwwion of smis may be 

prescribed 

Scope — Suit IS presented \'lien ihc plaint was filed in Court and not on the date 
when It was ordered to bo registered AIR 1921 Cal 277 = 34 C L J 465 = 66 
Ind Cas 923 , A I R ^lad 4So=:ii3lnd Cas JSo , 17 S L R 223 = 85 hid 
Cas S9 j Where •v suit t& tnsututed »n Cottil wihoutjtirtsdiclion the second suit m 
proper Court IS not continuation of former AIR 1929 P C 103 = 56C 1048=56 
I A 12 S=(i 929)A L J 234=330 W N 485-29 L W 682 = 56 M I J 614=6 
O W N 473=49 C L J 462 = 31 Bom L R 741 = 115 Ind Cas 550(1’ C) The 
presentation of a plaint after the usual Court hours it the private residence of the 
Judge IS \ahd though the juage IS not obliged to do so AIR 1922 Nag 167 = 
19 N L. R 23=63 Ind Cas 674 , see also 34 A 482(1* B) = 9A L J 743=14 Ind 
Cas 744 Where plaintiff's servant signed and presented plaint and also signed 
Vaktl patra, and the plaintiff did not make effort to show that servant was his rccog 
nized agent, It was held that the plaint was not properly presented AIR 1922 
Bom 113=468 130=23 Bom L R 911 Section 26 merely provides that every suit 
shall be instituted by the presentation of the plaint or m Such other manner is may 
be prescribed It docs not say that the prcseuiaiion should he by the plaintiff or Ins 
duly authorized agent (193:) A L J 777 = A I R (1931) All 507 Section 26 enacts 
that ‘every suit shall be instituted by the piesemaiion of 1 plaint or in such other 
nianner as may he prescribed ’ No other manner of instituting a suit has so far 
been prescribed It tray, therefore, be siiied as a gemral propo.iiiion tliat, unless there 
IS a special provision to the contrary, a proceeding li It Joes not commence with a 
plaint ttnnoi be held to be a sun 13 L 67'- 137111! Cas ■'66=33? L R 508 = 
A 1 R 1932 Lah 3 4-1 R 193 Lih jU 


SUMMONS AND DtSCOVBR^ 


27. LS 64] Wliere a suit has been duly instituted, a summons may 
Sammons lo doftndams "> *''' '» “PPeoi Md answer 

the claim and may be served m manner ptes 
cribed 


under the Limiia 
iurt fees not having 
.missed fhereafier 
without my notice 
_ „ II. - - t Court fee ffc / 1 

that at the time the order of distmssil was set aside there was no opposite patty on 
whom the notice could be served is the summons m the suit had not yet been issued 
on the defendant and as until the suit was registered the suit could not be said to 
liavc been duly instituted The order of dismis al passed at that stage of case can be 
reviewed without notice to t’ne ddendatrt ’’b C 'K 39i = h ’1 R i922Ca'i 
234=69 Ind Cas 43 


Service of summons where 
defendant resides in another 
province 


28 [S 85 ] (i) A summons may be sent 
for Service in anotner province to such Court 
and III such manner is may be prescribed by 
rules in force in that province 


(2) The Court in which such summons is sent shall, upon receipt thereof, 
proceed as if it had been issued by such Court and shall then return the 
summons to the Court of issue together with the record (if any) of its pro 
ceedtngs with regard thereto 

29 [S 650 A] Summonses issued by any Civil or Revenue Court 
situate beyond the limits of British Indii may 
Service of foreign summon ^jjg Couits in Bniish India and 

served as if ihey had been issued by such 
Courts 
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Provided iliat the Courts 1‘sinng such summon es have been established 
or cDJjlinued by the autiiority of the Governor Genera/ in Council, or that 
the Governor Generil in Council h is, by notification in the Gazette of India, 
declared the provisions of this section to apyly to such Courts. 


Notes — Where a ujtness in a Native State fails to appear he should be examiDcd 
on commission 144 Ind Cas 983-100 W N 17^= A I R 1933 Oiidh 128 

30 Subject to such condiliciis and limitations as may be pres- 

_ i„, , cubed, the Court may, at any tine, either 

thc°hhc oa y n of Its own motion or on Iheapp/tcauon of any 

parly,— 


(a) make Such orders as may be necessary or reasonable m all matters 

jelaiing to the delivery and ansnering of interrogatories, the ad 
mission of doniments and facts, and the discovery, inspection, 
produciioi) impounding and return of documeiUs or other 
material objects producible as evidence , 

(b) issue summonses to pcrsoiu whose attendance is required either 

to give evidence or to produce documents or such other ohjects 
as aforesaid , 

fc) order any fact to be proved by atOdavjt 


31 . \N<}v\ The provisions in sections a;, 28 and 39 slnU apply to 
_ , summonses to give evidence or to ii«-ouce 

Summons to witness documents or oilier material objects 


32 , \Nttv] The Court may compel the attendance of any lorson to 

,, u t j f whom a fummons has aeen issued under section 

1 finally for default 2^ purpose may— 


(a) issue a warrant for bis arrest , 

(d) attach and sell his property 

(r) impose a fine upon him not exceeding five hundred rupees , 

(cf) order him to furnish security for his appearance and in default 
commit him to the civil prison 


Scope— This sect on does not apply 10 die case of a party who fails to produce 
^ Pat L J 550-1 Pat L T 

, who fails to attend on the 

required to give cadence 
e AIR 1929 All 850= 

1029 A L J I2i6-J23lnd Cas 97 junsu cuon 10 impose fine vested by s 32 has 
to be exercised only m the manner It d down by Older X Vj U/ / 


JUDGULNr AND nECRBE 


33 [S. 198 ] The Coail, after llie case has hetn heard, shall oro 

jadenaen. and decree ie^reVaftlS “ 


Scope— Decree drawn up by tic Court must be m accoidancc wnh md ment 
A. I R *924 All 8 i 8 = 3 a A L J 791 *=46 1 S64-S2 hid Cas 184 Courts 

omission 10 draw up decree folio wnt judgniei i docs not deprive party ofhis iiEht lo 
appeal 66 P R I9i9»=i2 Ind Cas 479 A party ,s not required 10 apply to^draw 
up decree nor is he requ red lO apply for copy of a decree until it is dnwnvn Hence 
party s failure so to apply docs not affect right to appeal A I R 1924 W 27/ = 

2oN L R i3t«7SInd Cas 996 The judgment laving been pionounc^ ad™ 


roust be prepared in accordance wim It and the Court cannot duect the stopMeeS 
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INTEREST 

34. [S. 209] (0 Where and m so far as a decree IS for llie pnyraent 
Interest of money, the Court may, in the decree, order 

interest at such rale as the Court deems reason 
able to be paid on the principal sum adjudged, from the date of the suit to the 
dale of the decree, in addition to any interest adjudged on such principal 
sum for any period prior to the instiiutton of the suit, with further interest at 
such rale as the Court deems reasonable on the aggregate sum so adjudged, 
trom the date of the decree to the date of payment, or to such earlier date as 
the Court thinks fit 

{3) Where such a decree is Silent wiih respect to the paj'ment of furlher 
interest on such aggregate sum is ifotesitd from the date of the decree to the 
date of payment or other earlier date, the Court shall be deemed to iiave 
refused such interest, and a separate suit therefor shall not lie 

Scope — Raic of interest IS a matter 10 be decided on the facts of each case A. I 
R. 1924 Xag 346 = 76 Ind Cas i3r Grant of interest is a matter \uihin the discre- 
tioiofCourt. AIR 1921 Lah 934 = 29 P L R 670=111 Ind Cis 3r4 High Court 
Mill not interfere with lower uoirn's discretion in granting interest unless cvcrciscd 
unreasoiublj 13 O L J 333«92 Ind Cis 679 Where lover Court docs not 
consider question of iiuercst, the ippcllaic Court 111 ly gram it A I R 1927 kah 
679=9 Lah L J j47 = io4lnd Cas 146. Where compound in 1 poii dteni inierest 
IS dearly s ated in the document it should bo allowed oy ibc Court A 1 R 1931 Nag 
91-13N L J 3l3-l3oind Cas 817 Where money due to plamtiiT w-is not paid I 
and there was no stipulation for mterest mitrcst miy be allowed by way of damages H 
A I R i9joCa! 337-34 C W N 121 = 576 9,3-127 Ind Cas 76 Compound 
interest It 2 per cent should be illuwed when it >s snuulin.d It is high but not 
extortionate A I R 1931 Nag 91 13 N 1 R ■•ta— ijo Ind Cas 817 The 

> of ^ »/ for the pur od between the 

icpiynum III the pielimniry decree A 
nd Cas 1 >9 Where ihe rule of Dam iupat 
ds interest, comes to in end as soon as the 
'hen that obligation has come to an end 
before suit is died, the court has discretion to award interest from the date of the suit 
over and above the amount of interest allowed by the tuie A I R 1939 Nag 3,5 
= 1'’! Ind Cas 45 Whcrcalessec knowing that ibe Icssorwould not be able to put 
him in pos ession waits for three years and then insiituics suit for recoveiy of possess 
ion he cannot claim interest ou the sum pad as premium or for amount of rent 
paid at the time of the loan AIR 1930 Cal 583 = 57 C 114=125 Ind Cas 607 
Interest allowed as stipulated for mortgage deed at Re i 8 ns per cent (compound) 
pendente Ute \i •Aox AIR 1929 Nag 6=113 Ind Cas 891 

art will not iiUer- 
A I R 1921 Pat 
suit brought by 
e as a mortgage 
i'rocedure Code 

_ , 4,^ -ah 721 = 9 Lah 

L J 301=28? L R 380=103 Ind Cas 437 In mortgage suns question of interest 
IS determined not l)v s 14 but order XXXIV AIR 1927 P C i = S4C 161 = 25 

8 M L T (P C) S3 = ?4 I A 1 = 

= 8 P L T 173 = 99 Ind Cas 6£6 
. N I73 = A I R 1933 Oudh 218 

J of Invv, can award interest in 
ct It IS impossible to say that 
_ contract A question of equity 

must apply to nil cases \ f R 19^7 Mad 47=97 Ind Cas 4,3 The expression 
'decree for the payment of money is very general and must be construed so as 10 
include n claim to unliquidated damages AIR 1926 Mad io2l = ,i M L J 243= 
1926 M W N 691 = 97 Ind Cas 871 Mortgage decjee should give interest at 
contract rate till date fixed for icpaymcnt, and not at 6 per cent 6 L. W 296= 

33 M L J 679=42 Ind Cas 349 Court may allow pisl diem interest though not 
allowed III moilgage deed 3O L J j9o=36Ind Cas 6S5 Courts junsdiciion to 
grant further mtcrcsi after period of grace allowed by prelimioary decree is under 
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s 205 of ilic Code of 1882 The proper penod for allowing such further interest is 
when decree absolute is nude 27 C L J 576=46 Ind Cas 46? It is within 
competence of trial Court m a suit for arrears of rent against an under proprietor to 
award future interest at such rate la It considers reasonable 6C L J 362=220 C 
287=52 Ind Cis 863 Although 24 percent per annum IS high rate Small Cause 
R 1923 Cal 650=37 C L J 399=27 C \V 
* not be granted where co sharer makes no 

I ^ I 1923 Nag 197=19 N L R 24=73 Ind 

Cas 142 In 1 suit for recovery of money representing depreciation in the value of 
goods supplied, no interest can be claimed dunng pendency of suit 32 C L J 239= 
^ Ind Cas 288 Tlie granting of interest, not specifically asked for in a suit for 
money cannot be regarded as inconsistent 1 
interest subsequent to suit AIR 1921 L 
64 Ind^Cas 8^ 34 Bom L. R. 229=136 , 1 

hlere liardship would not justify a Court in _ 

’ of his position 60 Ind 

not sufficient reason to 
1 give compound interest 

under this section AIR >934 Bom 86 

n date of suit and decree being discre- 
rate AIR 1930 Lah 733=“^2S 
= 53M 475 = 32 L W 143 = ^23^““ 
Cas 7,A I R 1930 Lah 985= *29 Ind Cas 281 Award of interest pending suit 

reasons A J K 
ird interest at con 
n WluTP nirtv 


date o( the suit for some earlier date the Court may in a propel wsc app , e ^4 anu 
date ot iwc I iQ-i Naff 148=78 Ind Cas 7ti Court has discretion as to 

fherai^of interest 10 be awarded a^er institution of the suit till judgment and where 
r« rf^hplnw awnidedS per cent Privy Council refused to in erfere A I R 1922 
^ « • 1 — 67 Ind Cas 423 

refused m absence 
a suit for recovery of 
no interest can be 
Ind Cas 20 Section 
when discretions for 
: P Code A I R 
rcise of Its discretion 
11 not interfere with 
B 637 In a pure 

, 33 Bom. L R 703= 

er under s 34 of the 

Couc ku t, - e plaint or not 33 

Bom L R I220 = A .1 R.(i 930 Bon» 549=55 0 037 Interest is not to be granted 
m the case of damages 25 S L R 104= A I R 0931) Sind 12 1 Section 34 C P 
Cede Hives the Court no discretion to award interest for a period prior to the date 

orovisions of which the 
Cas 154 The award of ,« 
discretionary with the / 

, Jelay in bringing tl e suit 1 

auu .. w - 833=33 P L R 19= 

A I R >932 312 = A L R i9j 2 Lab 83 Usually ilic contract rate should 

prevail till the decree 143 Ird Cas 43= M Fat L.T 133 = A I R J 933 Pat Coy- 

Interest from date of decree— Auct on purchaser at Court sale paying offm 
good faith prior mortgage IS enmlcd to claim interest on the amount jiaid A 1 R 



TUB CODE OF ClVIt PROCEDURE. 


S. 35) 


159 


1930 Mad 471 = 58 M L J 343=31 L W 832=125 Ind Cas 247 In an action 
to dissohe and wind up the partnership affatrs interest should only be allowed 
to the plamtiffa from the date of 6nal decree and not from tlie date of the 

plaint A I R 1930 P c i3s=(i93o) A L J 868 = 34 C W N 737 = 32 

Bora L R 1152 = 59 M L J 121=52 C L J 10=32 L W 184=24 P 
L R 328 (P C)=i-’4lnd Cas 891 The decree for accounts and for partition 
does not fall under s 34 and subsection (2) does not apply AIR 1925 
Bom 406=49 B 282 = 2711001 L R 226=94 Ind Cas 688 Sanihal Parganas Regu- 
lation docs not limit the powers of a Court under s 34 to award interest on the 
decretal amount until realization AIR 19:6 Pat 359-5 Pat 433=96 Ind Cas 
627 Where interest charged at 24 per cent inicrest after decree was not allowed 
A. I R 19:8 Lah 811 = 109 Ind Cas 416 t mure interest being discretionary with 
■ nlcss diacretion is improperly 

■ 3 Ind Cas 240 Where decree 

^ r sale and before confirmation 

of It 17 A. L J 617=50 Ind. Cas 773 In redemption suit, where mortgagee 
persists m unwananiable claim interest was disallowed from date of Inal Court’s 
decree A I R 1921 P C 100=24 C W N 977=14 L W 710=7 0 L J 350 = 
23 O C 150=38 Ind Cas 891=69 Ind Cas 6j The award of interest after the 
date of decree is 111 the d scretion of the Court, it cannot be claimed as a matter of 
right. A I R 1933 Lah 352=143 Ind Cas 408=14 Lali 591 = 34 P L R 859 
12 P C Interest after the date of the decree is excessive Ordinarily 6 percent 
inteiesl should be granted A I R 1933 Lah lot , A I R 1933 Lah 780=144 

Ind Cas 601 In case of huntiis which carries no interest, future interest should 
notbeallowed 145 Ind Cas 729-^ I R 1933 Lah 440 

Sub-sectioa (2)~Where a decree IS silent with respect to further interest from 
date of decree to the date of payment the Com t must be deemed to have refused 
and a separate s lit will not he 0 L. B R 78-nBur L T 132=40 Ind Cas 858 

Inspite of sub section 2) 111 the normal case it is li ghly desirable that the Judge 

should give his reason for dtsallotving future merest A 1 R lO’S Nag 115=106 

Ind Cas 270 Court cannot under s award ini-rcsi or damages in lieu of in 
terest on decretal amount where no interest has been a var led by decree A I R 
»7 Wliere judoment debtor deposited 
ive on coudiuon of giving sccutity 
ot given and consequently money was 
from dale of deposit A I R 1929 
Lah 316-120 Ind Cas 423 Wheredccree is silcrt as to interest interest should 
be deemed to have b“*n refused A 1 K i93(Mad 102=45 M L J 687=i8L W 
686=33 M L.T 101 = 1923 M W N 753 = 75 ind Cas 566 


Costs. 

35. [Ss 218— 321, Jud. Act. 1890, S 5, R S C, 0 45, p 1] (/) 
Costs Subject to such conditions and limitations as 

may be piesciibed, and to the provisions of any 
law for the tune being in force, the costs of and incident to ail suits shall be 
in the discretion of the Court, and the Court shall have full power to deter 
mine by whom or out of wliat property and to what extent such costs are to be 
paid, and to give all necessary directions for the purposes aforesiid i he 
fact that the Court has no jurisdiction to try the suit shall be no bar to the 
exercise of such powers. 

{2) Where the Court directs that any costs shall not follow the event, the 
Court shall state its reasons in writing 

(3) 1 he Court may give inleiest on costs at any rate not exceeding six 
per cent per annum, and such mteiest shall be added to the costs and shall 
be recoverable as such 


Scope — The award of cost rests with the discretion of the Judge Discretion 
means judicial discretion, which must be exerciscti with csiablishcd legal principles 
andnotiobe exercised cspnciously 24 C W N 352 = 58 Ind Cas 421 This 
section does not give an absolute discretion but it cau be interfered with if exercised 
wrongly and arbitrarily 18 M L F 460=1915 M W N 1021=31 Ind Cas 312, 
see also 35 Ind Cas 529= 156 P L R 1916 .AIR 1925 Cal 1085 = 42 C L J 137= 
go Ind Cas 4S6 , A I R I93t Oudh 9=7 OWN 10,5 , 145 InJ Cas 376=<\. I 
R 1933 Rang 160 , 29 N L R 8=141 Ind Cas 262= \ I R 1533 '^•*3 49 , 
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144 Ind Cas 76,i42rnd Cas 6s6=A I R igjj Mad 224, A I R 1933 Oudh 
45S=«io O W N 981 , 35 Bom L R s69=iA I R 1933 Cora 304 Where 
(he lower appellate Court acts in an arbitrary manner with the proper decision 
of the Court of first instance with Tcj,aTd to costs, the High Court would interfere 

with the order of the lower appellate Court Af R 1931 Oudh 9=129 Ind Cas 
165 Costs should not be allowetl in suits on immoral contract AIR 1928 Sind 

173=113 Ind Cas 366 Tlic rule that costs shcaild follow eient may he departed 
from in a proper case A I R 1926 Bom iSg-’S Bom L R i-’d-gS Ind Cas 
358 No interference m appeal unless discretion is based on wrong ground 32 C 
W N 372=44 Ind Cas 870 The provision of this section is supplementary to s 
47 35 C L J 156=68 Ind Cas 600 Where defendant s conduct necessitates 

suit, he IS disallo %ed cost even when successful 63 M L J 868=36 L W 833=1932 
hr \V N 1017- \ I R 1932 Mad 779 Award of proportionate cost is proper 
where party has succeeded only on one issue and Ins failed on other important issue 
55 M 6j6=A, I R 193-* Mad 470 

Party failing to cite nutho 
costs A I R 1926 Mad ■ * 

succeeds may be deprived! 

the costs of the other s\de except m excepitonal cases 40 Ind Cas 614 Where 
misconduct of defendant forces plimtilT into liiiKauon defendant even if successful, 
IS not entitled to costs 2i C W N 1137— 7 L W 133 (P C) = (l9l7) M W N 
236, see also 43 C 190=19 C W N 880 Where suit is overvalued, plainiilfis 
entitled to costs ou proper valuation A I R 1925 bind 27>*87 Ind Cas 1002 
Where the suit is not justifiable the plaintiff should bear the cost A I R-1923 Cal 

691— ' 5 o“C 419=77 Ind Cas 9 to Plamtiff coming to enforce a legal fight with no 

misconduct, omission or neglect on his part IS entitled to costs A I R Lab 
104=62 Ind Cas 812 Where the suit was rendered inevitable by the gross mis 
r pay costs 

ce of temple 
72-38 Ind 
50 L J 
not allowed 


ion was not 
- L J 270 

, Hale Court 

sapprelicn 
. scrction is 

apparent 24 C W N 352 58 Ind Cas 421 , A 1 R 1923 Mad 4^5=17 L \V 3,8 
==24 Cr L J 585-7jlad Cas 329 Where grounds of appeal was loosely drafted 
apnellant though successful was ordered to pay respondents cost A I R ig-.j 
Oudh 561 = 280 C 203=85X06 Cas 44j Where plaintiff claimed verj Ugh m 
tcre>t, costs were disallovcd A 1 R 19’J Ouoh 8=90 L J 44'' = 69 Ind Cas 
fiea ’Delay II disposal of suit doc to lades of plarmffcan not he considered in 

"IQCI tlefendar.! 


dc-'iding quEstaon of costs ItaI Cas 709 Wheve defeadawt ah 

possible pfeas unsucccssfull) he was ordered to bear ll e cost personall) 

A I R 1922 “Lah 2-’9=4 Lib L J 210=60 Ind Cas ^62 Where Court 

holds that reference to arbitratioi is mvald it has jurisdiction to pass an 
1 R 1918 M 3<i“34 M L J 5 So=(i 928) 

, ■ 09 Ind Cas I75 Where cos s of interlocuiary 

3Sls ID cause party obtaining general cost', is 
Judge bcaiirgcase Ins no jurisdiction to inter 
pplicaiion A I R 13 6 Bom >56=300 4^0= 
-•8 Bom L R 1283=97106 Cas i33,scealsoA I R 19240001 398=,6 Dom L 
R 282 = 80 Ind Cas 63 Court has power to award costs to a defendant out of the 
deceased plainiiffs estate even wheic suit abates by reason of the cause of action not 
surviving 37 M L J 556=100 W 6>6-43 ''I 284-54 Ind Cas iig Where 
decree has been appealed against unsuccessfully trial Court has lucisdiciiQia to deal 

with taxation of costs under us decree AIR 1960001 >67 = -8 0om L R 550 
Where suit broi glit against two 

sets of costs can be awarded on the ,5= 

1933 A L J 756=144 Ind Cas -o p 

costs, costs can be ordered a^aiwsi \\ 

All 1 = 1933 A L J Ij 93 = 5> A > „ ^ to a 

mortgagee decree holder in a mortgage suit or appeal in the absence of any expres* 



THE CODE OF CIVIL PROCfiDURB. 


direction to the contrary would be part of the mortgage amount decreed and ^vould 
be a charge on the mortgaged property But where costs are awarded to the mort- 
S^gee m appeal by some defendants without any mention of oiher defendants, the 
defendants appellants are liable to pay costs of appeal personall) AIR 193+ 
All S9 

Cost should follow the result of the suit— The ordinary rule is that a 
successful party is entitled to the cost of the suit 18 B 474 But a successful party 
may be ordered to pay the cost of the suit because tiis conduct in the case does not 
appear to he creditable and straightforward iz4 lud Cas 140= A I R ig^o M 
154 = 58 M L J 29=1929 ''I W N 831=31 L W 97 ,27 M 341 , 12 C 18 (P C), 
54 M L J 603=110 Ind Cas 5=A I R 1928 Mid 346 A party must produce all 
such material documents relating to the suit as may be m his possession, even though 
no application has been made for their production by the other party Non produc 
tion would entail deprivation of costs A 1 R 1929 All 134= 1929 A L J 262=112 

fraud, discretion jn awarding costs 
707= 133 Ind Cas 39 Where a 
. , ^ - appeal was successful, the costs m 

the trial Court was refused A, I R 1930 Mad 218=58 M L J 210=21 L W 6$ 

= S3M 480=122 Ind Cas 504, seealsoio4 Ind Cas 325 = A I R 1927 Lah 723, 

‘ " • i9jO Lah 240=115 Ind Cas 2>, 

or paniiion of land the defendant 
he Civil Courts but failed The 
I R 1930 Lih 232=.ll6Ind Cis 
, J d in appliciiion for review, the 

party was allowed to raise it but was ordered to pay the costs of tint application 
air 1928 P C 103=6 R 303=30 Bom L R 842 = 47 C L J 510 = 26 C L J 
657-33 C \V N 845=55! A 161 = 28 L W 204-M M L ) 696(P C) Costs 
generally abide result \ 1 R 1923 Lah 513 = 77 Ind Cas 416, AIR 1925 Cal 
297 = 40 A L J 504*85 Ind Cas 127 , \ I R 1921 Bom 71*45 Bom 1177 = 23 

Bom L R 189 61 Ind Cas *‘71 , A ! R 1923 B 265 = 25 Bom L R 323 — 47 B 

637 < obable expenses In 

coi^li al 185 = 48 C 427** 

35 C ' • false or unnecessary 

evidence jusiides refusal of cost AIR 1927 Mad 474=100 Ind Cas 224 Absent 
defendant need not be necessarily exempted from payment of costs Antecedent 
conduct of defendant leading up to necessity for mstuuiion of suit should be looked 
into A. 1 R 1925 Cal 569=29 C W N 297=86 Ind Cas 321 Where trial 
Court decided case on generally accepted rulings which were subsequently explained 
or dissented from, the Appellate Court in reversing the decision should not saddle the 
respondent with costs AIR 1930 All 167=124 Ind Cas 23 

Sub section (2) —Successful parly is generally entitled to cost 122 Ind Cas 
378 , 54 M L I 603=27 L W 841=110 Ind Cas 5=A I R 1928 Mad 346 
Sub-seciion (2) provides that where a Court directs that costs shall not follow the 
Court the Court shall stale the reasons in willing 16 R D 290=12 U D 3^6 
AIR 1928 Oudb 224=5 OWN 35=107 Ind Cas 88i , A I R <925 Bom 
527=27 Com L K 422 , A f K 1923 Lah 302=75 fnd Cas 64 , 3 CT P L R 
All 55 = 64 Ind Cas 962 , 24 C W N 352=58 Ind Cas 421 , 17 U D 164 , 
AIR 1933 Nag 49=29 N L R 8 Such discretion maybe interfered with when 
there has been violence of any established pnnciple, misapprehension of facts and 
no real exercise of discretion 3U P L R AH 55 = 64 Ind Cas ^2, 24 C W N 
■ n granting greater or less 

1928 Nag 171 = 108 Ind 

i „ even reasons need not 

be stated 95 Ind Cas 446 (Nag) Where not only the reasons are not stated 
but there is no reason at alt why any cost should not be allowed and ilie mam 
expenditure in the case appears to have been due to the folly 0/ the part) against 
when the decree has been passed, the full costs in the case should be allowed 16 
R D 290= 12 U D 336 

Appeal ' ^ I* t . while 

accepting dt 1930 Bom 445=32 

Bom L R • t be interfered with 

unless the . <00 AIR 1925 Oudh 

699=20 W N 901=91 Ind Cas 111 , 72 Ind Cas 993 = A I R 192J Bom 37 , 
47 C 67 = 56 Ind Cas 334, 20 C W N 9»9=23 C L J 606=36 Ind Cas 633 
C C. H. Vol I-21 
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Appeal IS cnLerianiable against a deasion on the question of costs where a question 
of principle IS involved ar C W N 339=39 Ind Cas 388 , A I R 1934 Mad 73 » 
42 B 327 = 20 Bom L R 905 = 47 Ind Cas 762, 25 Bom L R 242=47 B ':59=72 
Ind Cas 324 , 40 A 558=16 A L J 592=48 Ind Cas 478 , A I R 1921 U B R 
20=63 Ind Cas 811 , 3 U P L R (A) 55=64 Ind Cas 26a , A I R 1930 Lah 
234, 30 Bom L R 1622 = 33 B 178 Some order ns to costs must be made, 50 
failure to do so IS appeahbte AIR 1929 Oudh 155=25 O C 385=10 O L J 
20=73 Ind Cas 222 Second appeal lies on question of costs if question of 
law or principle is involved or discretion is exercised arbitrarily 2 Lah 332=27 
P L R 391 = 100 Ind Cas 598 , 35 C L J 156=68 Ind Cas 60 , 2 Lah L J 310 , 
52 Ind Cn« 961 97 P W R 1918=45 Ind Cas 948 , 56 Ind Cas 971 , A I R 

1921 Cal 156 = 34 C L J 475=66 Ind Cas 903 

Quesiion of costs cannot be raised newly in second appeal AIR 1923 All 
334 = 75 Ind Cas 527 Second appeal does not he on question of costs concurrently 
decided AIR I9-'6A1I 419=93 Ind. Cas 1008 No appeal lies against direction 
how costs are to be taxed AIR 1925 Bom 432=27 Bom L R 692 = 89 Ind Cas 
21 1 Where trial Court orders panics to bear their own costs and only one party 
appeals therefrom such party cannot be ordered to pay costs of non appealing party 
m trial Court AIR 1929 Lah 177=30? L R 600=118 lad Cas 464 

Interference by High Court — High Court will not interfere unless question 
of principle is involved AIR 1931 All i26=(i93l)A L J 16=129!"^ 

55t , A I R I9290tidb 406=60 W N 689=119 Ind Cas 449. A I R 1926 
Oudh 35*90 Ind Cas 577 ,46 Ind Cas 544 , 27 C L J 78=45106 Cas 733 32 
lad Ois 579-3 L W 109-19 M L. T 86 Eoi ihe Hijh Coon can 

I r' nnt s tpnorted by facts xi ^ L R 

18 


IS involved 41 A 254*17 A LJ »69-49 Ind Ca. 

no interference where reasonable discretion has been cxerc se 73 a Cas 
307*A I R 1924 Oudh no . . j v 

i P-5 

L R 853 (.> C)-« M L J aj. 

Costs against legal practitioners— High Court cannot order a legal 
nractiiioacrtopayiliccostsofmapplicationorsuit personally except where s 35 
can be made applicable AIR 1930AII 225— (1930) A L J 402 = 52 A. 619=125 
J ir n 1 Section 35 Iws a wider scope and authorires a Court to 

party to the 1 [igation but 

I ates Cases of contempt 

of Court arc itui 

Sub-section (3)— Iherc IS no such tiling as a Couitrate’ of interest A rate 
of SIX per cent per annum which is the maximum awardable on costs may be 

appropriate rate ofmlerest to allow for damages A I R 1926 Nag 363 = 94 Ind 

Cas 971 Interest should not be alloved muu costs have been actually incurred 
60 Ind Cas 345 Where judgment is sifcm as to costs it can be ircluded m decree 
35 Ind Cas 218 

Account suit - Costs against unsuccessful party c.aii be given in preliminary 
decree AIR 193® All 72=121 Ind Cas SSO Where defendants are largely 
responsible for litigation and hampenng inacstigaiion they must pay full costs 
24C W N MO=3oC L J 4i7='54fiid Cas 6j6 , see also zo C W N 368=35 
Ind Cas 383 

Costa in adniinistratjon suit — Where litigation is caused by act of deceased 
estate should pay the cost \ I U 19^1 Sind 17 = 258 L R 72=129106 Cas’ 
Qoo Costs of mtenenor vol mlanly coming in for future personal benefit should 
not be saddled on claimant 24 C W N 888=08 C 352=59 Ind Cas 581 
Cost of Commission— Party taking out commission succeeding m 
extent IS entitled to costs, A I R 1929 Cal 719*33 C W N 614=121 In/ 
Cas 220 ' ^ 
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sucli a decree imposes 1 joint and several liabilUy on all respondents A 1 R 
>933 Pat 34=13 P L T 610=140 Tnd Cas 874. see also A I R 1932 Lah 
303=1932 P C L 3 oS,i 932 A L J 4ii=A I R i932 A 383-A L R 1932 
All 641 

Divorce suit — Wife's cost m a divorce stiU should be paid by the husband 
irrespective of result 66 Ind Cas 494=A I R 1922 All 243 

GuardtanBhip proceeding's — Philanthropic society unsuccessfully seeding 
to be made a guardian of a minora property cannot claim costs as they arc not 
expenses ciiber on account of necessaries or as having been incurred for the 
welfare of the minor or for the protection of lus estate A 1 R 1930 Cal 397'"S* 
C L J. 272=580 15 = 126 Ind Cas 707 

iDCome-taz reference — Sticcessfu' asscssee is entitled to recover deposit 
A I R 1931 All 23=I9 jOA L J I548=52 A 991 = 130 Ind Cas 634 

Insolvency proceeding— Costs on petitioning creditor on setting aside 
adjudication order cannot be set off agvinsi debt due AIR 1930 B 516 = 32 Bom 
L &. 1076=128 Ind Cas 24 Where simple order cost has been passed against 

to be reimbursed on obtaining 
* - J 873 =s'28L W 7l9«Ii4lnd 

^ _ may be ordered to pay costs 

A I R 19:9 Mad 105=55 M L J 873=28 L W 719-52 M 363 = 114 Ind 
Cas 83, 

Judicial separation — Section 35 does not empower Court to order costs in 
cases of Judicial separation A I R 1930 Cal 558 = 57 C 1089 = 34 C W N, 
319-137 Ind Cas 559 

Maintenance suits— In awarding costs in mamicnance suits Courts should 
see if claim was excessive or exaggerated A 1 R ig^oMid 479-59M L J 531 = 
32 L W 729= 126 Ind Cas 597 Costs in proportion to success should be awarded 
to L W S4o=(i9i9) M W N 878=53 Ind Cas 796 1 A L R 1932 Mad 1203 
Where widow claimed maintenance at a rate found to be excessive through being 
prevented from knowing the actual income of the family properly and vmere the 
defendant put up vexatious pleas to defeat her claim, she is entitled her full costs 
A 1 R 1928 Mad 216-54 M L J 530=28 L W 328= 108 Ind Cas 712 

Mortgage suit — Personal decree for cost against party who is not mortgagor 
*' L W 263=131 Ind Cas, 151 

suit But where question of 
»ven to deposit the mortgage 
„ „ 17) hi W N 275 = 38 Ind Cas 

655 In a redemption suit where the mortgagee alleges the transaction to be a sale 
he 15 not cniitled to cost A I R 1924 Com 172=25 Bom L R 1209 Claim for 
OJsV IMV iTff .w, Cffsts .Cvw psrt ^ er'rs t! r.TOiTuvrC fre 

it by 
y to 
aiiist 

„ o _ „ _ ^ Com 

L R 1199= 122 Ind Cas 857 The transferee of the equity of redemption can be 
personally saddled with cost where he raises pleas for which there is no foundation 


151 . see also A I R 1931 Rang I53=i33lnd Cas 225=9 R >86 

Parties — Guardian coniinumg as such after minor has attuned majority, is liable 
forcosts AIR 1929 Mad 782=1929 M W N 545— 123 Ind Ca* £0, The 
words bywhom’ms 35 include ne\t friends and guardians ol minor plainiuTs and 
defenthnis A I R 1929 Mad M W N 545-127 Ind Cas £05 Third 

party chiming lliroui,h a rally to a suit, at, an si whom costs arc awnnicl is liabL 
A I U 19,0 Mad 577 = (iJ:.o)M W N 1S3-58M L J jii. jt L W 202=.3 M. 
70S— 123 Ind Cis 47 \\hcre several delendants laistd various dtfenCLj, 
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separate costs can be awarded 18 M L T 46o=(ioi5) M W N 1021 = 31 
Ind Cis 312 .AIR 192s Bom 432=27 Bom L R 692 = 89 Ind Cas 211 
In case of alternative relief against two sets of defendants unsuccessful 
defendant must bear costs of other defendant Ji S L R 1 = 42 Ind Cas 636 
Defendant against whom suit fads IS entitled to costs A1 R 19:6 Mad 1084 = 51 
^ L W 37S Guardian atf httm o( a party can be made to pay 

costs A I R 1928 Mad 590=1923? . ^ ^ 

not appealing made respondent cannot 
20 A L J 980=71 Ind Cas 424 A 1 


AIR 193a Mad 913-59 M L J 524=23 L W 438 Costs cannot be granted 
against a party against whom no relief IS sought AIR 1930 Mad ios = 3oL W. 
949=58 M L J 118— 124 Ind Cas 216 

Damage emt — in a claim for moral damages, it ishardlv right to order propor- 
tionate costs A I R 1929 Mad 493 = 29 L \V 6o4 = (i929) M W N 341=119 
Ind Cas 149 In a libel case where claim for damage was much higher than allowed, 
the cost IS at the discretion of the Court 117 Ind Cas 884=A I R 1929 Lah 129 
— loLah 816 seealsoySInd Cas 573 = 46 M L J 366=»A I R 1924 Mad 692 = 
(1924} M W N 373 = 20 L AV 60 

Partition suit — In a suit fot partition where the defendant pleaded but ^ded 
ed to pay costs of suit 35 ^ AV S 115 Orpt 
jould bear their own costs The institution fee 
y all AIR 1923 Bom ^64^7? C-is 914 
n contested the costs up to preliminary decree 
,6=11 pat L T 233-9 Pit 
of unfair contention, costs 
n L W S“S4 Ind Cas 
382 

"WlU—Where litigation was caused by vagueness of will, cMt» should come out 
of estate 78 Ind Cas 249 = A I R 192531110 i9S“J9S L 

, of witnesses can 

40t“i09 Ind Cas 

, expenses when his 

• B 62 = 31 Bom L 

R 1020= 122 Ind Cas 121 


• [35A.] (/) If jn any suit or other proceeding, not being an appeal, 
any party objects to the claim or defence on the 
„j°'°Pf"Vahe’’ “ vlLuo" sround H>« >l>o claim or dereiice or a„y p„t of 

Sums or defences !' S '■enatlous 

to the knowledge of the party by whom it has 
been put forward, and if thereafter, as against the objector, such claim or 
defence is disallowed, abandoned or withdrawan in whole cr in part, the Court, 
if the objection has been taken at the earliest opportunity and if it is satisfied 
of the justice thereof, may, af er recording tls reasons fgr holding such claim 
or defence to be false or vcxallou', make an order for the payment to the 
objector, by the party by whom such claim or defence has been put forward, 
of costs by way of compensation 

(2) No Court shall make any such order for the jiaymcnt of an amount 
exceeding one thousand rupees or exceeding the limits of ns pecuniary juris- 
diction, whichever amount is less 

Provided that where the pecuniary limits of the jurisdiction of any Court 
exercising the jurisdiction of a Court of Small Causes under the Provincial 


mciidment) Act, 
vious sanction of 
e by the Local 
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Small Cause Courts Act, 1887.* and not being a Court constituted under that 
Act, are less than two hundred and fifty rupees, the High Court may empower 
such Court to awird as costs under this section any amount not exceeding 
two hundred and fiffy rupees and not exceeding those limits by more than 
one hundred rupees : 

Protded, further, that the High Court may limit the amount which 
any Court or class of Courts is empowered to award as costs under this 
section 

0 ) No person against whom an order has been made under this section 
shall, by reason thereof, be exempted from any criminal liability in respect 
of any claim or defence made by him, 

(^) The amount of any compensation awarded under this section in 
respect of a false or %exatious claim or defence shall be taken into account 
in any subsequent suit for damages or compensation m respect of snch claim 
or defence ] 

Scope — Costs under s 35 A are compensatory and not penal AIR 1931 
Lah }09=I3I Ind Cas ^77 In a suit against father inJ minor sons with identi* 
cal interest in which the father alone has lo bear the harassment and trouble it would 
be wrong to award costs under s 33 A to both separately Ih.J In case of harass 
ment of ihe plaintiff b> ihe defendant punuiic costs can be awarded under this 
section 14 L R 13 (Rev)=i7 R D 227 Compensation can be awarded only 
after objection by the opposite party A I R 19:6 Lah 472 = 94 Ind Cas 78 
An order under this section can be passed against next friend of a minor 52 A 
907-(i9_jo) A L J I29j = i28lnd Cas 225 A suit instiiuted in the Court of Small 
Cause was subsequent!) transferred to the regular side Judge trying has same 
powers as the Small Cause Court in awarding compensation under s 35 A AIR 
19^0 Nag 133 120 Ind Cas 41'* Power of Small Cause Court to award costs 
under 5 33 ^ is conditional upon u$ having e\pre»s auihoruy from High Court so 
to do or having jurisdiction up to Rs 2SO A I R 1926 Ml 354 94 Ind Cas 790 
Appeal against order of Small Cause Court awarding cost under s 35A lies to 
District Judge A 1 R 1927 AH 354=94 Ind Cas 790 

PART II. 

EXECUTION. 

General. 


36 . [iVrar ] The provisions of this Code relating lo the execution of 

, , , , decrees shall, so far as they are applicable, be 

Application to or ers deemed to apply to the execution of orders. 

Scope — A subsequent Order of Court in regard to particular costs is executable 
even though those particular costs ate not shown m the decree AIR 1931 Smd 
= 5 L R Jj=sfi 2 lnd CwJ 5 Ad wder dtntiixsg ihs psysyysyit sS tn 

to Commissioner for work done IS executable as decree and order 47 applies to such 
exeruiion A 1 R 1925 Cal 57=52 C 269=400 L J i8o=84lnd Cas 724 An 
order under order XX rule 11(2) is executable as if decree A I R 1925 Rang 
189=4 Bur L J 32 = 2 Rang 673=85 Ind Cis 291 Judgment obtained on admis 
Sion under order XII, rule 6 Plaintiif can enforce pvyment of amount awarded as 
an order in execution proceeding, without a decree being drawn up A I R 1926 
Smd 119— 20 S L R 216=92 Ind Cas 562 

37 . [S 649 , 2 nd para] The expression ’‘Court which passed a decree,” 

rv c f . u L or words to that effect, shall, in relation to the 

pS'srfa“ecr« ' .xecuUon of decrees, unUss there an,.h,„s 
repugnant in the subject or context, be deemed 

to include — 

(a) where the decree to be executed has been passed in the exercise 
of appellate jurisdiction, the Court of first .iistanco, and 


* IX oft 887 
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( 3 ) where the Court of first instance has ceased to exist or to have 
jurisdiction to execute it, the Court which, if the suit wherein 
ihe decree was passed iws instituted at the time of maJcing the 
applicaliQii for the execution of the decree, would have juris 
diction to try such suit. 


Ciausofa) — As i general rule decree of /Inal Court can be executed A 1 
sg2i L B 37*“//^- B R i6j 

Clause (b)— Court passing decree is proper Court to execute it though n has lost 
I nolher Court, nt the time 

L. J 284=26 M L T 

• as 21J Court abolished 

■ AIR 1926 Pit 209= 

4 jT^ ^ • s 37(b) IS to be applied 

mmtetpreung the phrase court of first instance AIK 1926 Mad 8l3s=5rM L 
J i6i»{I 926) M W N 39S“95 Ind Cas 587 Court passing decree can alcine 
execute decree iliough loosing ternional jurisdicuon over property subsequently 
A I R 1928 M 74<5=28M L W 885=114 Ind Cas 545 , A I R 1921 Pat 152= 
6P L J 304={i92i) Pat 186-2 P L T 374=63 Jnd Cls 487 Ternional juris 
diction is a condnion precedent to the execution of 0 decree 31 M L J 22=e3S 
Ind Cas 296 Where lenuorialjumdicuon of the Court parsing dt-cree has been 
taken awny between the dale of the preliminary decree m mortgage suit and final 
awer to transmit execution 10 Court 
to sell property A J R 1927 Mad 
35I»25L W 67 i-»(i 927) M W N 
• issing of money decree the area in 

which the judgment debtor lived wis traiisterrcd from the jurisdiction of one Court to 
another Court the latter Court can execute the decree AIR 1924 Mad 3*“4S 
M L I 310^(1923) M W M 106-18L W 17=73 Ind Cas 956, seealso49 
Ind Cas 9SS , 49 Ind Cas 94 31 M L J 90=20 M L T 327='35 1”'^ Cas 237 , 
A r R 1922 Mad /o= 46M r-42M B J ^ 4 = 0 $ Jnd Cas 727 .Where a Court 
passing decree «as abolished u a 1 vis tp esiibbshed it can execute 

the decree provided u wou 
relates ifmst tuted it time of 
T 333-92 Ind Cas 900 

executed by Court having juriso v v , , /% . ^ 

transfer 42 M 461 -36 M L J i99=toL W 370-51 in<I Cas lo2 A prehmi- 

tiary decree for neirly R» 3 000 was made m 1 mortgage suit by I^lunsif having 
fyr, Af n trv *11 rs iin to Rs 3 000 his successor not having been vested w ilh the same 

' Munsif in the meantime was 
lie decree under s 150 but not 
'is 879, see also 1931 M \v m 
which arose within ihe present 
d under the supervision of the 
latter Court 3P L j 4J5 4i> *na Vhere the notification does not 

ourport to innsfer business spec fically or I»y gcncml description from the Court 
winch passed the decree to the Court to which jurisdiction over the mortgaged 


property 's (ransfe 
mission of the sacr 

qt L W 742=19^ 

T R Q12 Mad ti/ ^ , 
exidaiiaiioi' of ^ ® 3^ (b) 
which ongmally passed tb 
docs not exclude that htte 
1 c69-t32lnd Cas 149- 

eourtwliercitwasmstituic- 


ihc decree without inns 
M 801 = 62 M L j 687= 
1 R 1932 Mad 418-A 
decree’ according to the 

Court 
It but 
. C L 
am ihe 
decree 


^obtained n ihaf Touri and ihcn the second Court is abolished and us whole 


decree, doe 
oC pecuniary juns^ 
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Courts bv wmca D^crebs may be executed. 


Court by which decree may 
be executed 


38 . [S. 223 ist para.j A decree may be 
executed either by the Court which passed it, or 
by the Court to which it is sent for execution. 


Scope — This section confers junsdtcuon for execution on either the Court winch 
passed the decree or the Court to which It IS scot for execution 35 C W N 77= 
1 R (1931) Cal 312 = 52 A L J 569=132 Ind Cas 149= ,8 C 832 Where mort- 
gage property is situate outside the icrntorial jurisdiction of the executing court 
t can order the sale of the properly so mortgaged 14 Lah 457=143 Ind Cas. 574 
= 34 P. L R 815 = A. 1 R 1933 Lah 687 , see also 14 C 661 , 15 C 667 , 21 C 
^ 39 , 45 M 746 » 80 Ind Cas 901 Teiriiorial junsdictjon is necessary lo carry on 
execution 35 C W N 77=A I R 1931 Cal 3i2 = 52 C L J 569=132 Ind Cas 149 


Under this section a decree may be cveuted either by the court which passed it 
or by the court to which i* is sen for cxecalioii and where the trial coirt is not the 
court to winch the decree is sent for execution section 38 prevents it from proceeding 
With the suit to set aside a sale as a miner in execution and executing the decree 68 
Ind Cas 693=A. I R. 1923 Nag 189 The code does not prohibit concurrent 
execution. I R igat L B 33=11 L B R 15=61 Ind Cis 809 , 34 Ind Cis 
• ion as to cxecutabilily trres- 

W U 1915 = 33 Ind Cas 43 
■ lined by the ceuit whidi alone 

f f , i lint court to another court, 
other court will not derive iny lurisdictioo by the mere filing of the application in that 
court AIR 1921 Pat JS 3 = 2PLr 374=6 P L ) 304=1921 Pat 186 = 62 Ind Cas 
487 No court cm execute a decree in which the subject mittcr of the suit or of the 
application of the suit is properiv entirely outside the local I mils of its jurisdiction 
except m cases of decrees for sale of luongigcd properties A I R ig'S Pat 130= 
6 P L T 71 80 In I Cis got 

This section is not exhaustive If a suit nstituted m court A is transferred to court 
B and court B decided it, application for execution shall be presented to court B ana 
not to court A A I R ig3) All 376=47A 77 = 85 Ind Cas 746 In all cases 

where original Court has lost junsdiciion over subject matter of suit between passing 
of decree aud executing it, it should send its decree to the court which has territorial 
junsdictioi A I R 19:4 MaJ 457— 46 M L J 2So=(i924) M W N 38=19 L 
\V 16=79 Ind Cas 806, see ilso 74 Ind Cas 608 Court pissing decree can enter 
lain application for its execution and determine (luesiions as to the cxecutibility but 
can not order sale of properties not within its icrntorial junsd ction AIR 1931 

seing decree 
d for execu 
L J S69- 
ui by the mere 
R iios = 53 B 

1 1 Receiver by 

^ jcrgm r 7 junvefur- 

lion in a proper case A I R i93oCal 50'* = 34C W N 238 = 51 C L J 209= 
57 C 964= 128 Ind Cis 97 Where a decree his been transferred to inolher court 
an application to the pirem court to te trinsfer u to l third court is proper A I 
R 1923 Mid 403=110 Ind Cis S29 Jurisdiction to execute a decree can be 
exercised both by the court which passes it, is well as by the court to winch the busi- 
ness of the former court has been irinsfcrred 107 Ind Cas 195 Issue of injunction 
to Court passing decree ifier transfer of decree for execution to coJlecior is futile 
A I R 1929 Oudb •’35 = 4 Luck 635=60 W Is *26=117 I d Cis 471 Appli 
canon made b> decree holder merely to issue notice to ihe judgement-debtor to pay 
the decretal amount to the court which passed the decree is not illegal or to la 
improper court, illhough the judgment debtor at the lime wis residing cuiside 
that court's jurisdiction A I U 1929 Rang 95 = 116 !nd Cas 474 


39 . [S 223 , 2 nd and 3 rd paras.] (i) The Court winch passed a 
T -r— .1- . decree miy, on the applicittoii of the decree- 

holder, send tlforexccution lo anolherCourt, — 


(a) if the person against whom the decree is passed actually md volun* 
tartly resides or carries on business, or personally works for gain, 
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nithin the local liinits of the jurisdiction of such other Court, or 
(i) if such person has not property wufam the local limits of the juris 
diction of the Court which passed the decree sutficient to satisfy 
such decree and has property within the local limits of the juris- 
diction of such other Court* or 

(() if the decree directs the sale or delivery of immovable property 
situate outside the local limits of the junsdiclioti of the Court 
which passed it, or 

(d) if the Court irhich passed the decree considers for any other reasonj 
which It shall record in writing, that the decree should be exe* 
cuted by such other Court. 

( 2 ) 1 he Court which passed a decree may of its own motion send it for 
execution to any subordinate Court of competent jurisdiction. 

Scop© of tho section — The word “may" m this seciion does not mean that 
It IS m the discretion of the Court ujiich passed (he decree either to execute the 
the decree or to send the application lor execution to another Court, when the 
property against which execution issiught, is situated outside the jurisdiction of 
the Court which passed the decree The discretion given there indicates that 
tiie Court should send the application for execution to another Court where it ihinhs 
that the decree is executable in the wa> prajed for 199=350 W N 1095 = 


’ ’ ■ 7 311) Anappli- 

. order of transfer 

•• it 'nd Cas 9 * 3 " 

• W 133 After 
rtam an appli 

. f ibe decree /fi/d Execution 

10 the transferee Court is m 
• • , 36S»ijOlnd Cas 458 Court 

to the question of limitation 
. , •' W N 36 "»ii 6 Ind Cas 

3rs an I the roWur m transfei- 
iin» execution under s 39 considered issue of hmitation as not to arise on 
transfer ArAf that the did not intend decide that objeciion to Iimiticron 

could not he taken m trxnsferee Court A I R 1930 Lah iiS— 11 Lah L J 501=, 
125 Ind Cas 5> „ , , ^ , r 

ourt before 

trai purpose in 

,lis • ■ I 5 « 9 -I 3 a 

Jnd . • - objections 

iS not ministerial A I R 1929 Mad i99“29L W 246 =-(i 929 ) M \V N 36 =»ii 6 
lad Cas ItJ Transfer of decree for execuuon to xnoiher Court is not by icselfan 
execution ofthe decree A I R I 929 AH 390 =(r 929 } A L J 553=115 fnd Cas 
86' Sale of property not within local limits of the lunsdtclion of the Court which 
oaLed the decree can only be Jield b> the Court wuhia whose focal bniiis 
properly is situate, and an order of aitachmeot before judgment does not make 


any 


difference A 


Cas 

before a decree c 

of which joa ementi 

Court tint the judgi 
ibe Court which \ 

JCj .20=33 C W , , 

{ r„iri to another is a minisicnal act and cm be rOadc 
SkmE 775-6®“' ‘-J S'S -'oSlnd C« 857 

A decree cannot be iranslcrrcd loanotncr Court for a iimued purpose onl) i p, 
L NV 737 A decree transmuted to another Court does not become 

a decree of that Coufi, thou Ji it can be executed as such (1917) M. W. N’ 498=6 


r /ur/r 


67=1:6 Ind 
0 be executed 
he jurisdiciion 
to saijsfj iLe 
jurisdicuon of 
Air i9->9 
_ decree by one 
A I R 1928 .Nag 
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^ ' , 670, A Court cannot in execution sell 

sdiction e\en though the decree under 
’ jurisdiction over that property, 38 RI 

I- J 750 = 23 M L T 24={i9i 8) RI W N 132=43 Ind Cas 79 

• execute 

of that 
j|l satis- 
, _ non over 

tbeexecutne proceedings, are merely suspended until the judgment creditor has 
obtained an order from the Court which passes the decree for inserting the name of 
the legal representative AIR 1930 Sind i6=ij8 Ind Cas 221 Transfer ofa 
por ton of a decree to another Court for execution IS irregular and if made without 

547 = 43 

• cution 

• isferred 

record 

, _ made 

to ihe court which passed the decree 55 Cas 156 Where a court has power 
to execute an aw ard as if it were decree of that court as under Bombay Co operative 
Societies Act, s 43 and rr 31 and 34 ihereunder, it can also transfer it under s 39 
i • 8=64 Ind Cas 337 If a court 

Migiinl suit It IS incompetent 
I can noi be transferred to it 

for execution under s 39 AIR 1922 Pal 188 = 3!* L 1 422 = (i922) Pat 229= 

I Pat. 6ji 

Presidency Small Cause Court 
ree transferred by Small Cause 
Mon»if A J R ig-i? All 740 
g , Mihout ilte jurisdiction of the 

original court whose decree is sought to be enforced and is in the hands of a third 
party who is not amenable to or perma lently res d ig \vi bin the junsd ction of the 
executing court it must be transferred to ih court within li e local limits of whose 
jurisdiction the properly sought to be attached IS for the time being 4 Pat L J 141 
= (1919) Pat 155 = 48 Ind Cas 943 A court can execute a decree for sale of the 
mortgaged property, which IS wholly out of us jurisdiction AIR 1925 Pat 139 = 6 
P L.T 71=80 Ind Cas 901 Court which passes mortgage decree may even if the 
property b^ outside us jurisdiction, bring u 10 sale AIR 1926 Mad 42t = 49M 746 
= 50 Si L J 161 Transferring Court ceases to have jurisdiction till it receives a certi 
ficate under s 41 and second transfer before such certificate is without jurisdiction 
A I R 1925 Oudh 428=12 O L J 287=20 W N 313 = 290 C 84 Where 
an application for execution has been made to the Court transferring the decree for 
execution, a second application to transferee Court IS not necessary A I R 1924 
Pat j2o=5 P L T 11=2 Pat 909— (1923) Pat 280 Decree transferred for execu 
tion to another Court, an application to retransfer the same for cxecuiion to a third 
Court or to execute itself can be made to the Court passing the decree AIR 
1927 Nag 367=10 N L } 24=101 Ind Cas 279 Jurisdiction of a Court Irans 
femng decree for execution to another Court i» not confined to cases in which there 
is no property wulun the jurisdiction of the Court which passed the decree sufficient 
to satisfy decree A I R 1925 Oudh 481=280 C 199 Sending ofa ceriifica'e 
does not of Itself put an end to I ' ' '' 

and the sending of a certificate 
orders of High Court if any cant 
178=68 Ind Cas 657 Disir 
Court or withdrawing execution 

transfer it for execution to anot • ' “ 

(H C)40o = iS L W 19=44 R 
been traiismuied to Agent's C 

ably intended tint it should be executed against those properties over which the 
Agents Court has jurisdiction AIR 1924 Mad 144 = 18 L W 747 = 76 ind Cas 
269 Even after transfer of a decree the transferring Court retains jurisdictions to 
deal wall applications under Order 2I rules 16 and 22 60 C 1176=580 L J 

192 = 370 W N ii 67 = A I R i933Cal 906 

Simultaneous execution of decree — A decree may be executed in more 
than one Court simultaneously whaiexer may be the case with regard to insmu- 
C. C. H Vol 1—22 
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tion of bUit AIR 1939 Bom 4i8=»53B 844 = 31 Bom L R 1105 = 123 Ind Cas 
S07 This Code does not prohibit the sending of 1 decree for CNecntion of two Courts 
at the same time AIR 1927 Rang 258=5 Rang 397=i04lnd Cas 133 Wherea 
decree is transferred to another Court for execution concurrent execution of it n 
permissible 111 the Coon from which the decree has been transferred 15 A L J 
532 = 39 Where a Court transfers a decree for payment of money, on 

apphcition of the decree holder to another Court by grant 0/ a certificate of non* 
satisfaction and the property is attached by transferee Courf, the former Court does 
not Jose jurisdiction to execute the decree and is competent to proceed wuh the 
execution except wliere the value of the property 1$ greater than the amount of 
decree and decree holder is likely to realize the whole amount of its sale, when a 
further order for arrest of the judgment debtor is not justified AIR 1930 Lah 
I99=>i2i Ind Cas 68 

"Whether application for transfer is a step in aid of execution — A 
mere application to have a decree transferred to another Court though not an apph 
cation for oxecuuon IS a step in aid of execution AIR 1931 Cal 312=52 C L jf 
569=35 G W N 77=532 Ind Cas 149, 14 A L J 415 = 33 Ind Cas 523 Where 
a decree IS transferred for execution an application for execution m order to be a 
step in aid of execution has to be made to the Court to which the decree has been 
transferred and not to the Court which passed the 
3oo=#i8Bom L R 909=UA L ) 1139=20 M 1 

W 558=(i9t6) 2 M W N 541 = 21 C W N 

Cas 68; An application for a certificate is a step in * j ' 

where the decree holder haying obtained his order does net carry out the order 
vibtth Va has obtained and the decree is not m fact sent, tbe Court passing the decree 
does not lose jurisdiction A I R 1922 Pat 301=3 P L T 393=1 Pat 328=05 
Ind Cas 333 

QIauBO (d)— Transferee Court cannot question transferor Court's power to 
transfer A I R 1934 Mid 266 

40 , [//divA Where a decree IS sent for execution in another provmce, 

, - , . _ It shall be sent to such Court and executed in 

Transto of d«Ke to Court os may bo prescribed by rules in 

m another province province 

Scope — Where the decree pen Img in the ‘ transferor ' Court has been completely 
Withdrawn transferee Court has no further jurisdiction AIR i 93 o I-ah 508= 

146 Ind C-is 516 

41 [S 223 , 4 th para J The Court to which a decree is sent for execu« 
lion shall certify to the Court which passed it 
Result of execution proceed jm-j, execution, or where the former 

mgs to be certified Court fails to execute the same the circums 

tances attending such failure 


Setitrti— CfOWi 'A viV/dz, a. iecreft xa. sum. for excouinn retxxns u.s juxi.sd.'/y.'.'W. 

It Or until It has 
ompleitly failed to 
warded the decree 
ct. of execution all 
- w M t, ■.<, ii> seat for execution 

should inform the Court which passed the decree whit Ins happened in execution 
air 1923 Bom 371=^76 Ind ^a* 549 Tlie sending of a certificate does 
not of Itself put an end to the junsdiction of the Court to execute the decree 
68 Ind Cas 657 = A I R ’?22 Nag 210 but see A I R 1925 All 179= 

33 A L J 1039=1- R 6 A 20 Ctv Mere striking of application for execu 

tion does not terminate juiisdicuon it is only after ccriif>jng ihai the transferee 
Court ceases to Inie jurisdiction to execute $ Pai aOS-? P L T 46i=(i936) 
Pat 86=94 Ind Cas 36 , 8$ Ind Cas 30o*A I R 1955 \ll 176=22 A L J 

,039=1. R 6 A 23 It r# only when the Court to which the Court ihe 

decree is sent has execuicd it or has failed to execute u and not merely on 
failure of an application that the Court is bound to send a ceiiificaic under 
s 41 35 Bom b R 4 j 3“74 InJ Cas 149 The original Court who J»as 
transferred us decree for c«cuiion to another Court can also brinir 
the decteo back A t R 1926 Boro 27i=;,o B 439=28 Dom L R aSt = gl 
Ind Cas 146 Transferee Court has junsdiaion to decide objections relating 
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US proceedings even ifier isiue of certificate A I 
055=4Luck 209=115 Ind Cas 444 Certifica- 
a decree has once been transferred to another 
cases to have jurisdiction to execute the decree 
^ ^ 4 ” j45=8o Ind Cas 752 , A I R 1933 Lah 

• * 376 Where a Court has both Small Cause 

decree pissed under the former is executed 
tion IS irndc in the Small Cause Register 
there IS sufficient compliance with s 41 76 Ind Cas 549 = (i923) Bom 371 

The certificate prescribed b> s 41 from the Cour of transfer is not a condition 
precedent to the jurisdiction of the Court which pissed the decree to entertain the 
application U is not also nerrssarv that the Court which passed the decree 
us hand until it receives certificate 
63 M L J 788=36 L ’V 750 = 140 
that Court has until (i) the execution 
cnifies that fact to the 
t is able to execute it 
sent the decree or (3) 
- ^rt which forwarded the 

decree 11 P 5i3 = A I R 19^2 P 286=1^9 Ind Cas 843=13 P L T 623 = A L 
R 1983 Pat 672 


42 [S. 228.1 Court executing a decree sent to it shall have the same 
Powers of Court in executing P®*^*** executing such decree as if it had 
transferred decree persons disobeying 

or obsirucimg the execution of the decree shall 
be punishable by such Court in the same manner as if it had passed the 
decree And its order in exec iting such decree shall be subject to the same 
rules in respect of api eal as if the decree had been passed by itself 


Scope-Court to which execution has been transferred will exercise all the 
powers of the Court of first instance and will retain us jurisdiction to execute the 
decree even though there has been an appeal from the decree after such transfer and 
It has been af&rmed tn appeal and the execution cannot be defeated merely by the 
fact that no fresh order of transfer was made by the Court which transferred the 
decree after such affirmation m appeal AIR I 98 t Pat 27 = 9 Pat 829=129 Ind 
Cas 138 This section IS incendcd 10 remove all questions arising out of the decree, 
such as those dealt with by s 47 of the Code and the like from the cognizance of the 
Court which made the transfer A I R 1924 All 700=46 A 560=22 A L J 439= 
L R 5 A 380 Civ —83 Ind Cas S48 When a decree is transferred to a Court for 
execution the Court to which n is transferred has the power of attachment under 
Order XXI rule48(i) A I R 1927 Oudh 112=1 Luck 46=13 O L J 174=91 
Ind Cas 1043 A Court executing a iransfered decree cannot question legality or 
propriety of the order directing execution AIR 1930 Lah 143= 123 Ind Cas 
531 The executing Court can determine the quest o I under order XXI rule 50(2! 
whether a person IS a partner AIR 1929 Lah 2-'8=ii5lnd Cas 516, 134 Ind 
Cas 1026=33 P L R 598=A I R 1931 Lab 736 A Court to which a decree is 
transferred for execution cannot execute it in absence of regular application for 
execution A I R 1924 Nag 413=80! C 59 An appeal lies from an order passed 
in execution of a Small Cause decree which lias been transferred to a Court where it 
is filed on original side 14A L J 41^=33 Ind Cas 523 Court to which a decree 
petent to determine the question under 
rson IS a member of a firm AIR I9'’i 
i Cas 401 If order for the transfer of a 
IS not actually sent to the Transferee 
etams jurisdiction to execute it <V. I R 
1922 Pat 301 = 1 Pat. 328=3 Pat L T "98=65 Ind. Cas 332 Order in exccui on 
of a Small Cause Court decree transferred for execution to the ordinary Court is 
appealable in the same way as order made m execution of decrees passed by that 
Court AIR 192X Cal 242 = 340 L J 477=^ Ind Cas 6 A revenue officer in 
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the parent Court of the junsdicHon which u alone enjoys of making an ordei of re 
transfer and the application for re transfer to a s«ond Court lies to the Court which 
pissed the decree A [ R 1926 Lah Ii3«89lnd Cas 958 Even an application 
for the transfer of the decree agim to another Court must be made in the first 
instance to the Court to which the decree has already been transferred AIR 
1923 Bom 359 = 24 Bom L R 798=47 B 56=68 Ind Cas 5^6 Although the 
Court to which a decree IS transferred for execution has no power to entertain any 
objection regarding the legality or propriety of the order d reeling execution or the 
right of the person shown in the order as the person entitled to execute the decree 
yet It IS the dutv of the executing Court on being acquainted with facts showing that 

tl ' I T> 


tl ^1. ^ 

decree IS transferred 10 a Court in Mofussil A I R 1925 Mad 1179=22 L w 
4S5==(*923) M 'V 7«3 = 49M E J 104=90 Ind Cas 309 In 43 A 394 s 
42 was construed in effect to mean that by going to the executing Court a 
litigant was entitled to obtain the same reliefs that he would be able to obtain 
if he had been to the Court which passed the decree that is to say he is 
entitled to obtain m fact the same sort of relief which might have been ob 
tamed but was not m fact obtained before the Court which passed the decree 

” 193* P 3*3® >3 P L T 
for leave to execute under 
called opo 1 to execute the 

^ , name docs not appe<ar on the 

face of the decree IS or IS not liable under it s 42 C P Code has no application 
AIR 1931 Sind 82=131 Ind Cas 712 A Court to which a deciee has been 
transferred for execution must take the decree as it stands and is not entiilcd m 
question the validity of the decree upoa the ground that the decretal Court had no 
» a >» rtn torrinral n'*rsona1 or oecuniary to pass it A J R *93’ 1 n^fg^iLan 

ran 

846 = 57 C 
he decree 

being nullity A I R 1934 Lah 217 

43 IS 2291 Any decree passed by a Civil Court established m any part 
of British India to which the provisions relat 
Execution of decrees passed execution do not extend, or by any Court 

by British Courts m places to 
which this Part does not 
extend or m foreign territory ' ' 

be executed within the jurisdic 
executed in manner herein p w 
British India 


Scope — The Court of the Political Agent at Sikkim is a Court established or 
h ,hi» inrhnrii nf ihr Governor General m Council wilhin the meaning of 

ourl of the Subordinate 
\V N 622 = 6 
‘ s not a Civil 

uri established 
' a foreign state 

within the term* ofs 284 of \ct Viil ot 11159 -s 43f ana consequently the Moonsiff 
of Shahaiadpoor has no jurisdiction to execute a decree of that Court 4B L R 
A C 134- >3 'V ^ 


44 [S 229B] I he Governor General in Council may, by notification 
E.ccui.on or decrees passed Z ^aee tee of India, declare that the decrees 
bvSiSofNamcStaies of any Cm! or Kesenue Courts situate in the 
tcrtjiones qf any native Prince or State in alli- 
ance with His Majesty and not established ot continued by the authority of 
the Govemot General in Council, or any class of such decrees, may be exe 
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culed in Pritisli India as if they had been passed by the Courts of British 
India. 

Scope of the section => Court to which a decree of a foreign Court is irans- 
ferred for e\ecuiion can enquire into jurisdiction of Court passing the decree A 1 

R 1925 Cal 955 = 30 C W N 7Ss=:4iC L J 508=89 Ind Cas 347, 1931 A L J 
6 j 3 = A I R iq^i All 68q The words is if ihev Ind been passed by the Courts 
III Bntish it I haaenot the effect 

of giaing a British Court 27 

M L J ■ , . _ _ W 330 = 86 Ind Cas 

492 A Ontuh Court exLCUiing a foreign decree has poner to enquire nhcihcr the 
foreign Court had jurisdiction to pass the decree 36 Ind Cas 363=18 Bom L R 
4S6=4 oB jjI , a 1 R 1925 Cal 955=>»oC W N 785 = 41 C L J 508=89 Ind 
Cas 347 Unless a decree lint IS, produced for execution under provision of s 44 
IS conclusive as to the matter direcih thereby adjudicated it cannot and ought not 
to be executed AIR 1925 Mad 788=21 I W 2to=86Ind faa acv» A Bni'*’' 


8 44 to British Indian Court can be attacked m the later Court on grounds given 
m s 13 39 M 733-3 L W 90=19 M L T 68=30 M L J I48=(l9it) i M W 
— 4 r* - ry . /% inquire into 

• • I a personal action 

R 486 = 36 ind 

• itish Indian Court 

< • he British Indian 

law m force and not that which prevailed when the decree was passed 36 Ind Cas 
369=40 B 504-18 Bom L R 481 


45 [S 229 A] So much of the foregoing sections of this Part as 
E^ec^uon ofd.cr.e, fo,e,g. '"PO”"* » Oo«l 10 send 1 decree for execu 
letiiioty ^ another Court shall be construed as 

^ empowering a Court in British India to send 

a decree for execution to any Court established ot continued by the authority 
of the Governor General m Council m the territories of any foreign Prince 
or State to which the Governor General in Council has, by notification in the 
Gaaelte of India, declared this section to apply 
Scoj3e — ^This section contemplates Courts in 
m alliance with the British Goveinmem A FR , 

before 

Dutch lerntory is not consistent with the 
md therefore the mandtie issued to the 
R 1929 Sind 45 = 23 SLR 205=1(4 
Ind Cas >tn decree 10 

Travancore not transfer of 

decree as ■ • * J 130=6 L W 

203=22 M s 


46 (/) Upon the application of the decree holder ihe Court 

which passed the decree may, vvlienevet it 
1 recepts thinks fit, issue a precept to any oilier Court 

which would be competent to execute such decree to attach any propeity 
belonging to the judgment debtor and specified in the precept 

(a) The Court to which a precept is sent shall proceed to attach the 
properly in the manner prescribed in regard to the attachment of property m 
execution of a decree : 
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Provided that no attacbmertt under a precept shall continue for more than 
two months unless the period of attachment is extended by an order of the 

Court which passed the decree or unless before the determitntioa of such 
'ittachmeni the decree has been traiisrecrel to the Court by which the 
attachment iias been made and the decree holder has applied for an order for 
the sale of such property 

Scope — Under s 46 C P Code an atlaclirnent under precept is not invalidated 
by the fact that it l order extending the statutory period of tuo monihs during uhich 
the aU'icbtiieTit w h remain in force is passed after the exp ry of ihe said period, 
provided that the application for extension of time ts put in before the expiry of the 
said two months ) 1 such a case the order relates back to the dale 0/ the petition 
and has rcirospec ve effect 3^ L W 136=234 Ind Cas 302 The Court to which 
the precept has issue 1 has no jurisdiction to question the validity 0/ the precept. 
The Court to which t is sent has only to carry it out The issuing Court alone caa 
vary h and not the Court to which it is sent AIR 1977 Cal 581=31 C W N 
653 = 103 Ind Cas 513 A Court to which precept is issued has no power to do 
anjihmg not warranted thereby Out it has inherent powers to deal with, matters 
incidentally arisen in connection vnh proceedings for attachment The Court to 
which precept J» sent has therefore jurisdiction to accept money or security A I R 
1936 Lab 433=8 Lab L t 164*37 P L R 757=94 Ind Cas 119 ‘ The Court 
whicb passed the decree ’ and not the Court to winch a decree is transferred for 
execution i» competein to issue precep 
An appl cal on for an aiiacbmcnt under s 


made before the expiry 3 L W 3 j 6!«34 Ind Cas 302 Two applications for 
attacbniem of different properties can proceed simultaneously m the same Couit in 
execution of the same decree because this concurrent execution by the same court 
IS not different in principte from that provided by ihe new section 40 relating to 
precepts by wh ch the parent Court and ihe Transferee Court concurrently execute 
the same decree and because besides section 46 there are other sections which 
indicate that the present Code does not view with disfivoir concurrent execution 
A 1 R 1923 Pat 224-2 Pat 3’8 4r L T 99-0923) Pat 6 i- 7 rlnd Cas 741 
A Coon has juris hction to order attachment before judgment of properties situate 
outside IS jurisdiction and it has also powers 10 order ihe raising of the attachment 
effected in pursuance (hereof A I R 1931 Rang 279 A precept can he issued 
askng another Court 10 attach property within its jurisdiction It cannot itself 
attach such property 1933 A L J 902=A I R *933 All 844 

QPSSTIOVS to BB PBIERMINBD BY COURT B^CHCUTIND DUCREE 

[47 S. 224 ] (0 All questions arising between the parties to the suit 
, , j which the decree was passed, or their re 

i‘^?f^“cnurt^cxcLimffS« presentalives and relating to the execution, 
by the Court g discharge or satisfaction of the decree, shall he 

determined by the Court executing the decree and not by a separate suit 

(2) The Court may, subject to any objection as to hmitation or jurisdtc 
lion, treat a proceeding under this section as a suit or a suit as a proceeding 
and may, if necessary, order payment of any additional court fee 

(3) Wheie a question arises as to whether any person is or is not the 
representative of a party such question shall, for the purposes of this section, 
be determined by the Court 

RKplanation — Por the purposes of this section, a plaintiff whose suit has 
been dismissed and a defendant against whom a suit has been dismissed, are 
parties to the suit 

Object of nuniberiQg sectioxx'— The reject of numbcriog senariielv sub 
sections IS to make several sub'scciions indepen lent of each other 20 C W V 
679—32 Ind Cas 5*4 
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and as cheaply as possible 19 A~6ii (PC), 


ure appears 
the subject 
before the 
as speedily 
also 32 C 1032 , 9 C W N 


at umc of decree IS within this section i Pat L W 282 = 2 Pat L J 192 Question 
between parlies but in different capacities is not under tins section AIR 1923 
Nag i49=’6 \ L J 23 = 69 Ind Cas 5O0 Question between represcntaliacs of 
ass gnor and assignee of a decree while they are dead can he decided under this 
section A 1 R ig’? Mad 903=26 L W 308=39 M L T >76=53 M L J 568 = 
JoSind Cas 403 , see A I R 1922 Lah 396 = 4 Lah L J 259 = 79 Ind Cas 546 
Questions between defendants are coaered by s 47 A I R 1924 Mad 365 

= 43 "M L J 478 = (i 923) M \V N 662 = 77 Ini Cas 148 An order in iiuesiion 
arising beiwcen judgment debtor and rcprescntatiae of the decree holder is decree 
30M L J 366=19 M LT 235 =(i9i 6)M W N 155 = 3 L W 236=33 Ind Cas 
739- Quesiioa forming basts for independent action cannot be introduced 


ct AIR 1929 Cal 
e determined by the 
Court will be bound 
ut that the c\ecuiing 

Court has eNclus ve jurisdiciton 10 determine such questions The fact that they are 
not raised in the eaecution proceedings w ti not give the pa'ty a light to raise them 
in a separate suit except meases of fraud of the decree holder AIR 1931 Nag 
37=130 Ind Cas 154. Where the judgment debtor fails to object the description 
of properly sold at the time he cannot come in under s 47 to contest the descrip 
lion after the sale IS complete (1O31) \ L J 49= \ I R <1930) A 865 An order 
passed by the Court on a apjli i «on for amen ling a scheme of management 
Is not an order passed in execi I o pro ec 1 ngs under s 47 of the Cvl Procedure 
Code and is noi appealable as a lecree 33 Rom L R 520= \ ] R 1931 Bom 
391 = 133 Ind Cas 740=55 r 414 (1931) A L J to7i = A I R (i93t)A 765 = 133 
Ind Cas 401 The question whether the Court has a discreiion to decide the 
order in which the mortgaged terns should be sold or whether the decree holder can 
dictate in disregard of the r ghis of subsequent transferees involves aijudication of 
rights of parties and is a decree appealable under s 47 read with section 2 (2) {1931) 

A L J 108 

Parties to suit — Th s section is not necessarily confined to decree holders on 
one side and ludgincnc debtors, oa the other and IS wide enough to cover a dispute 
between co defendants who may be parties m a partition suit 193'* A L J 1036= 
A L R 1933A 27 In order to attract the provisions of s 47, it is necessary ihat 
the dispute must be between parties who are opposed to each other in the suit If the 
legal representatives, of the deceased decree holder are disputing as regards the 
shares to which they arc entitled m the inheritance of the deceased decree holder, 
they ought to settle the point in a regular suit and they cannot do so by way of appli 
cation for execution of the decree 13I* L T S57— A I R 1932 P 3-9=140 Ind 
Cas 97 — AI R 1932 P 732 Panicstotle suit' means parties who are opposed 
to each other in the suit thou„h not necessarily as plaimiffand defendant The 

ht to be considered, 
of s 47 S9C 117 
= A L R 1932 Cal 

i adverse hence any 

)n 36M 808=1933 

. . Mad 598=63 M 

5 not a parly to the 
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decree 143 Ind Cas 843=100 W N C2=A I R 
between the parties to the suit must he d**? 


[S 47 

1933 Oudli 146 All questioas 
’ ion 1933 MWN 152 = 
clearly outside the pur 
3SC W N 877 Person 

Mad aso=(i929) M W N 718= 120 Ind “rare/;; k uar to suit A 1 R 19:9 

IS parly for all purposes 
L W 775 = 106 Ind Cas 23 
parties who are opposed to 1 
side AIR 1927 Rang 41 

same or opposite sides 20 L. W 742 = 85 Ind Cas 209"“ Quest.D‘'n betreen^our* 
chaser and attaAmg creditor of a decree is under s 47 20 C W N 670-^2 

243-46 Ind Cas 465 see also 65 Ind Cas 467, A I R lO’^Bom ato= 
25 Bom L R 4^— 73 Ind Cas 402 A person is not parly whose pronerlv is 
wrongfully attached must bring suit 9 S L R 213=34 Ind^Cas 7c)2 

bv 'execuii*np*'^u'«'VnH^ ° t ^ Person is a legal representative must be decided 
by executing Court and not by a separate suit 02 Ind Cts ere itrlnd r->« 

own cannot against in Execution as his 

own cannot bring suU 48 C L J S5' = n5 Ind Cas 353 . A I R 1922 Pat 572-3 
P L T 613*68 Ind Cas 369 , 27 C L J 572-46 Ind Cas 458 

"^A between judgment debtors this section is not applicable A I R 
1929 All 29t-SiA 7S2=(I920) A I I 7e7-„9 ind Cas 440,31 M L J 44 

1 to disputes between rival decree 
288-6 Pat 386=103 Ind Cas 7‘»4 
Tin. » ... A r T> r r'- of properly included in decree 13 

r,vAi 3 !.. air 1927 Mad 240-98 Ind Cas 856 Questio 1 between 

V.'l. i" suits IS not under section 47 AIR 1926 Mad 

1104 — 51 M L J 436— 1936 M W N 683—47 Ind Cas 1020 Decree holder who 
purchases property of the j demeni debtor is st II party to tJie suit in which the 
decree was passed AIR 1928 Oudh 199-3 Lucie iS: SOWN loS-tioInd 
Cas 83 A I R 1927 Cal 57 — 97 Ind Cas 697 

Defendant discharged as not liable is parly to suit A I R 1929 Nig i7Q«,a, 
<”-‘o P L T s63.iislnd Cas 691 ,oa| 

M W N 60i-113liid Cas 5.7 A I K I9'6 Atad 687-soM L t lOTial L W 
533-1976 M 'V N .09 = 94 Ind Cas 123 sec also 94 Ind Cas 261= to M T t 
20S-1927M W N 251- A I R 1926 Mad 484 A I R 1935 Pat .Lit P Li! 

? '933 Nag 246. 91 Ind Cas 181 , 37 ijd cL 672- 
1917 M W N 93,34c L J 477-67 Ind Cas 6 . A I R 1931 Mad aac-fas 
Cas 476-37 L W 5S2 Where a son has been d sm.ssed igamit a perlof, al har me 
no concern .n sui such person docs nol remam a party to tho sutt lor tho pu™ el of 

this section whether his mme rcimins on record or not A I R lojn a.- 
M 8 i = S9M L j 932-127 Ind Cas So, , A I R .U Rani ^ 

A I R 1926 Lah 202=27 P L R 194=9} Ind Cis 921 A f R rl*° ’ 

1921 M W N 698=66 Ind Cas 722 Whether 1 patlicuhr defcndim 

suit has been dismissed IS or IS not pirij 10 suit should be deiirmmed br"hl S« 

looking into decree judgment and pleadings A I R 19.0 Mnd “ 

59 M I J 932=127 Ind Cas 805^ E’^uu^ated defendinu? a piny fiii“ 

M L T 532-34M L J I7=(i9i8) M W N 23=43 Ind Cas 935 ^ ^ 

This section his no application where question ari</s. i>»i,. j . . 

andhispatlnerahonas non patty 36 Ind Cas 681 Pnrcl aser Irom d™e“o ho dej 
auction purclnser is representative and cannot brin« sen-inif «i„. 

debtor is holding as 1 censce from decree bolder A f o CiI c?fi 

agiin^stUie^udgmcnt debtor subsequent to date of sale A I R i927Mad “50^99 

Surety IS 1 party and cm raise plea of fraud in execui.nn \ r » 

6.8-7 lL L.; 457-46 P L.R 56.-92 Ind “^'s%'5T,''Tl R 
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- 3 Ind Cas 126 Where 

this section does not 
j I , see also AIR I9'’6 

4 j • sCiintlve of the irins- 

feror A 1 R 1928 Bom 65 = 52 B 208=30 Bom L R 102=108 Ind Cas 17 . 66 
Ind Cas 722 = A I R 1921 Mad 559 

Decree — Dtcrce m money suit creating charge on immovable properly cm be 
executed without separate suit A I R 1930 Nag 17=120 Ina Cas 218; A I R 
1929 Bom 227 = 31 Bom L R 439=119 Ind Cas 1E6 Validity of compromise 
decree cannot be questioned III executing Court AIR 1922 (L B)22=ioL B R 
349=13 Bur L T 170=64 Ind Cas 391 Where decree provides for injimciion 
and for damages m case defendants sold goods to third parties, the paying of 
damages by defendants on breach of condition does not satisfy decree AIR 
192S P C 27— 55C aj8=5S I A 58=47 C L J 162 = 54X1 L J 122=30 Bom 
L R 243 = 33 C W N 509=27 M L J 6,5 = 26 A I J 667 = 24 N L R 17=107 
Ind Cas 25 Execution of foreign decree in British India can be objected to A I R 
1925 Mad 788=21 I W 330 = 86 Ind Cas 492 

Dpf<“nr« t/i ft Riiit— Oiipsiion relating to execution etc , can be raised in defence 
M L J. 261 = 14 L W 424 =(i92i)M W N 
available as plaintiff under s 47 cm be made 
AIR 1922 Cal 311=38 C L J 17 = 27 C 
W N 280=71 Ind Cas 328 Person successfully opposing application under s 47 
on ground that iha* section did rot apply.caiinoi sub>equcmly resUe and say suit is 
baned A I R 1929 Nag 79= 117 Ind Ca» 285 

Questions relating to execution sale— Excciumg Court cm set aside sale 
on application Under 8 47 19M L T 347-3L W «o* = ,o M L J 611-34 Ind 
Cas 829, 37 Ii d Cas 827-10 Bur L T 249 48 lid Cas 59—5 0 L J 551 But 
application to set aside exccui on sale un ler Order XM rule 90 and s 12 A , Chota 
Nagpur Encumbered Estate* Act is o be decided ti ukr s 47 AIR 1931 Pat 97 
— 131 Ind Cas 533 Quesuon wbciher there nas $ui piession of sale processes can 
De raised under s 47 A I R t9 6Cal 1219-44C L J i67-98 Iid Cas 206 But 
judgment debtor not objecting to description cannot do so by appheauon or suit after 
sale is held A 1 R 19,0 All 865-(i93i)A L J 49=«25lrid Cas 765 Objection 
as to want of or defect in attachment can be raised under this section 77 Ind Cas 
368-A I R 1924 Rang 124 Where the execution sale is impeached on the ground 
of fraud) the plea of purchaser without nonce is not avaibmc A I R 1923 Cal 
538=27 C W N 587=37 C L J 145 Purchase by decree holder without obtaining 
leave to bid or inspiie of refusal of leave IS not void but voidable AIR 1922? C, 
. f - n » TP J nr T T -.0 .. r' f I 430=31 M L T 209-I6L W 

733=21 A L J 23 = 27 C W N 
1 • luly conhimed and made absolute 

^ s by suit A I R 1922 Mad 63 = 

(i9’2) M W N 121 = 15 L 'V 272=7oInd Cas 569 Obieclion that nonce under 
Order XXI, rule 22 nas not issued IS not under s 47 AIR 1924 Pat Il = (l923) 
"s 383 Question of want of notice 
47 AIR 1930 Mad 489=127 
i lit in decree hoIdePs abseiic' is 

o ^ s 47 A I R 1925 Oudh 381= 12 

O L J 321 = 2 OWN 297=87 Ind Cis 997 Where execution was attacked 
before sale, sale can be cballcnged under s 47 AIR 19’4 Pat 67 = 11923) Pat 
298=5 P L T 61 

Bar of suit — Fresh suit relating to execution is barred under s 47 where plainiifT 
and defendant have been parties informersuit A I R 1931 Bom 114=32 Bom 
L R I473=t’9lnd Cas 737 Suit by legal representative for declaring that he 
holds a charge IS barred A 1 R 1929 I ah 762=127 Ind Cas 12 Suit to declare 
that plaintiff is real owner of decree obtained by agent is not barred A I H 1931 
Rang 24=1,0 Ind Cas 366 Suit is barred if tbjeciioi to attachment under s 10 
IS dismissed A I R 1930 Lah 628—31 P L R 191 = 127 Ind Cas 8,8 If ihe 
profits are not ascertained, a fresh suit to ascertain iheir amount is mamiainable 
33 Ind Cas 83 Purchaser obiainmg s)mboIical possession against judgment deb or 
can sue for actual possession after confirmation 20 C W N 675=33 C L. J 587 
Suit against as<ignee of decree holder for damages for breach of contract is not 
barred (1917) M W N 3,9=40 Ind Cas 549 Where decree is barred by time, 
C C. H. Vol. 1—23 
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a subsequent suit on same cause of action does nol he ii M 611^7 L W iai = ii 

M L J 167 — 23 M L r i36=(i9i8) M W N 20, = 49 Ind Cas 110 Section 47 
does not bar sort by a person against whom decree has been passed wiihont proper 
represenlalion I7 A L J as7=So Ind Cas ro. Soil by'^slranger .0 decree Sot 
claiming as represenlative lies 1919 Pa, 465 = 53 I„d Cas 20 Parly purchaser 
Mn not bring a suit on grounds adiich he could not lal e in execution A IR 1923 
All 1IS=*79 Ind Cas 486 Where decree is fraudulenr, injunction restraining- execu"^ 


Suit not relating to execu 
1921 Sind 159 (F B)=i6 
^ mortgage, but not exe 

cuted for more than 3 years Section 47 does not prevent mortgagor from suing 
for redemption \ 1 R 1925 Mad 1191 = ^6 Ind Cas 527 Subsequent suit is barred 
by s 47 if prevois decree granted relief sought m subsequent suit A I R 192; 
Mad 1260=22 L W 195=91 Cas 338 Separate suit lies where double 
payment IS received by decree holder VI R 1923 Horn 253 = 25 Bom L R 247= 
95 Ind Cas 410 Judgment debtor s suit to recover property not liable to be sold 
against stranger auction purchaser is no barred A I R 1926 All 730 = 96 Ind 
Cas 771 Suit for declaration that auciioi sale was null and void as auction pur 
chaser, the liquidator of the decree holder Bank was not competent to purchase any 


properly as Iiouidator is barred undef s 47 A I K 1928 Lah 666=108 Ind Cas 
606 Suit by legal representative for declaring that he holds a charge is barred 
A I R 1929 Lah 762 = 127 Ind Cas 12 Where a decree for partiiion did not 


A I H 1929 Lah 762 = 127 Ind Cas 12 Where a decree for partiiion did not 
include house not m possession bat recorded agreement of parties to divide it when 
It should fall into possess on it is open to parties either to effect partition by mumal 
agreement or enforce their rights by a separate suit A 1 U 1928 Bom 365 = 30 
Bom L R 912=113 Ind Cas 173 Suit for declaratioi that decree has been satisfied 
and 15 incapable of execution IS barred A I R 19’2 Lah 4'’3 (F B) = 3Lab 319= 
67 Ind Cas 593 Court passing decree has to ascertain mesne profits A I R 
1931 Pat 1-12 P L T 127=130 Ind Cas 175 

Repr6S@ntati7es — Representatives* include assgnees or successors to the 
interest of party A. I R 1926 Cal 798-53 C 781=43 C L J 345=30 C W N 
^49=9511*^ 494 Representative when taken with reference to the judgment 

debtor docs not mean only ii $ legal represe native but his heir executor or adminis 
trator but ic means hs representative n interest and includes a purchaser of his 
interest who so far such interest ■» concerned is bound by the decree 26 A 447= 
A- W N 1904 61 = 1 V L J 6, A receiver is a representative of both parties 
A I R 1929 Bom 270-jr Bom L R 320-118 Ind Cas 694 Transferee of 
in crest of tenant against whom rent decree has beei passed is not representative 
unless he IS bound by decree A I K 1921 Pat 189 = 57 Ind Cas 289 Morigaeee 
holding prior to decree Is not repiesentaiive of judgment debtor 78 P \V R 1917= 
1^2 P L R 1917=39 Ind Cas 772 Prior mortgagee party to subsequent mort 
gagce’s suit remains party A I R 1924 All 752=82 Ind Cas 80 Purchaser of 
judgment debtor s attached property IS his representative A I R 1926 Lah lu- 
6 Lah 544=93 Ind Cas 30 Purchaser of mortgage property covered by decree is 
properly a party m execuuoi A I U 1924 Pat 367=1 Pat L R 139 Purchaser 
from decree holder purchaser is not represemative of the decree holder A r n 
1922 L B 18=11 L B R 17 = 64 Ind Cas 63, sec also Sojlnd Cas 220 = 26 Rnm 
L R 333 = A I R 1924 Bom 426 Purchaser from judgment debtor who xvas 
ostensibly owner is not liis represenlative A I R inn jjojn ic_ ,, n o,_ ,, 
Bom L R 254 = 61 Ind Cas S09 , sec also 42 Ind Cas i The term 


Bom L K 254 = 01 ind Las 309 . sec also 42 Ind Cas i The term represenraiive 
U wider than legal representative Test of determining whether person is renresenm 

live within s 47 of any parly is wlicilicr any iiiierest of any party has vested m 

by act of party or operation of law and whether that personas bound by decree to 
Ihc cxixnl of inleres, devolved mind Cas 4oS = A I K 1953 Lah 352 TraSne 

Auction '■purchaser whether representative -Representauve when 
ukenwahicfeieneeio judgment dehlor means not only hs legal represenlmive 

lascrofliis mroe..., ..t.-.i. . * 


butlusrepresenuiueinmtercst and includes a purcl ascr of his interest, wheihrr tit' 
has purchased the judgment debtors interest at a prnate sale or at Scut on sVu 
and he can be made a party to ihq cxecuiion proceedings and he can 
opportunity 10 raise objtciions against the execmion procccdmLS if Lnv ti 
i^sMobeapplcd.n determining the nucsi.on whether the auc .on purchaS 
hetegardedaslhe tep, sen.at.te of ,l,e judgment dch, or Of deS deplnis 
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Upon tlie nature of the question raised and who the contesting pnrty is If the 
question is between the |ud?ment debtor and the mction purchiser and the interests 


aecree is representatne o 
391 = 54 Ind Cas 209 (F D 
Cas 931=9 L W 596 , 43 « 

55= = {I917) M W N S61 ^ , ,) 

M \V N 88=^7 Ind Cas 825 Auction purchaser is not a repiesentalise of 
judgment-debtor, in another suit agiinsi same judgment debtor when the latter decree 
IS sought to be executed by attachment and sale of the same property 3 L W 
377 = 34 Ind Cas 359 A decree holder purchaser does not lose the character of a 
part) Section 47-13 3 bar to his suit for possession 44 Ind Cas 563, but sec 44 

Ind Cas 169 = 8 I’ R 1918 Section 47 applies to a case where question raised 

concerns auction purchaser as well as parries (o suit 41 M 403 = 23 M L T 198= 
27C L J 367 = 34 M L J 463-22 C W N 553= j6 A L J 352 = 20 Bom L R 

3 So=SL W 427 (P C)=44lnd Cas 8,,. 24 Ind Cas 187 = 27 M L J 2i3(P C) 

Auction purchaser not party to suit, is representative of judgment debtor 12 P R 
>919=49 Ind Cas 140 Question ^tween decree holder purchaser and judgment 
debtor rclaimg to possession arc not under s 47 jO L 1 551 = 48 Ind Cas 39, 
AIR i9'3Cal 345 = ^4 Ind Cas 525, 47 A 04=84 ind Cas 746 Auction 
purchaser m inferior Court can obiect 10 sale in superior Court as rcprcseniative 
of judgment debtor A I R I9'4 Mad 889=47 M L J 720=20 L W 864= 
84 Ind Cas 265 Dispute between ludgmeiu debtor and auction purchaser even if 
laiier s representative of ihe former docs not fall under s 47 \ J R JQjO Rang 

281 127 [ d Cas 849 stc also 119 Ind Cas 6 A I H 1926 All 509-95 Ind 

Cas 46 81 i Ci8 t - \ I R 4 Ml t 6 All 1021 Mad 81-13 L W 

1 5 = 61 1 1 1 Ca« jCi > i see ' I R i 7 4 Nag jSb o N L R 170=79 Ind Cas 

6j6 , 78 I 1 Cas C, \ 1 R 1 4 Ml €$>' ' I R m 3 All 4"o-4S A 

96=74 Ind Las 995 AIR lo j, U u -5 Rom L R 147 = 72 Ind Cas *56 


o ,4 - n - ^ w . ^.ouvv. / w *- J , see 

also AIR 1928 Cal 833=114 Ind Cas 495 But a ^■ena/nr(/ar ts neither party 
nor representative of party under this section AIR 1926 Mad 1081 = 51 M L J 
391=24 L W 634 , see also 44 Bom L R 352 = 22 Bom L R 296=56 Ind 
Cas 349 , 46 Ind Cas 748 

Court of Wards— Manager of Court of Wards in possession of judgment- 
debtor’s property IS his legal itpiescntaUve AIR 1925 Pat 179=4 Pat 172=6 
P L r 400=84 Ind Cas 620 


Mortgagee — A person who claims as a mortgagee under the judgement debtor 
must be regarded as a representative of the judgment debtor for the purpose of this 
section 4 MLT 85 A person, to whotti a transferable occupancy holding was 
mortgaged, before us sale in execution of a rent decree, is a representative 
of the judgment-debtor ii C W N 312 A mortgagee from the 
judgement debtor of property attached in execution of a money decree, who tihes 
bis of the judgment- 

debt 195 , 22 A 243= 

A V r A 1 R 19:6 

CaL _ — . 3- V. — J 646 


Lessee— In a suit for possession against trespasser defendant, his lessee pending 
suit IS wot bis repiesewtauve A 1 R 1922? C 304=31 MLT 131=49! A. 
220=43 ML J 589=1 Pat 581 = 24 Bom L R 1251 = 270 W N 29=36 C L J 
542=20 A L J 988=4 P L T. 1=68 Ind Cas 973 IP C) 

Power of executing Court — ^The executing Court cxn refuse to execuie^a 
decree jiasscd without jurisdiction AIR 1930 Rang ^37 = 8 Rang ri4=>29 

Ind Cas 519 Executing Court must ccnsirue but can not qucsiion validiiy of decree, 
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even when it is%oidable A 1 R iQjoMad 688=50 M L J i6o=« L W loo“ 
53 M 750=125 Ind Cas 539 AIR 1930 Pat 480=11? L T 183= 125 Ind. Cas 
^ 1 >'>30 A L J 113s Execming Court can question 

witliin cert 111 1 mils where quesiion of jurisdiciion is involved 
A I R I9'’9 ^'ag 33 = 2 N L R 60=120 Itid Cas 732 Nullity of decree for 

w-intofjunsdicioiisaquesuoniviliios 47 A I R 1929 Lah 449=11 Lah L J 
305=120 Ind Cas -79 see also \ I R 19^7 333, „ 53 = 283001 L R 1367=98 
Ind Cas 927. see also A 1 R 19 6 Mad 128=46 M L J 664 = 22 L W 567=91 
>7 = 530 166=42 C L J i=29C W N 948 
Lah 313=26 P L 11 474=38 Ind Cas 865 
J J proceeding can he treated as su t and relief 

granted A I R 1926 All 387=48 A ^62=24 A L J 379=93 Ind Cas 376 
Judgment-debtor failing to object to attachment in execution cannot do so in suit 
for possession by auction purchaser as 
decide the point A I R 1931 Nag 27 
/acie legal objcctio 1 regarding junsdi 

execution AIR 1929 Mad 383«ii9lnd Cas 33 , see also A I R 1921 Mad 
85=13 L \V 143=61 Ind Cas 759 


Questions relating to execution etc — Delivery of possession is not a 
question relating to execution A I R 1930 Pat 311 = 9 Pat 775 = 11 P L T 331 = 
126 Ind Cas 849 1 AIR 1930 Rang 61 = 8 Rang 162=126 Ind Cas 209, AIR 
^ 03 , A I R 1930 

he question arises 
to b delivered 

It IS a question relating to execution A I K 1926 Cal 798=530 781*43^ L I 
345*30 C \V N 649 (F B)=9, Ind Cas 494 Pro eedmg /or delivery of 
possession relate to execution AIR i926Cal 798=530 781=43 C L J 3*5“ 
30 C W N 649-95 Ind Cas 494 (F B) Where possession for wrong property 
has been delivered rectification of nrisiake is not under s 47 AIR 1929 Pat 
391=123 Ind Cas 400 Event subsequent lO sale m execution are part of execution 
A I F 1929 Pat jS9=it9 Ind Cas 88i Proceedings for delivery of possession 
after sale are part of execution A I R 1929 Mad 757=57 M L J 381=30 I- W 
424 = 52 M 899=120 Ind Cis 567 Objection as to the defect ®‘' 

* was held 

4 =106 Ind 

nders 47 

A 1 R. 1927 Cal 614=540 4i9-io3lnd Cas 233 IJuestion relating to legality of 
sale is also one under s 47 AIR 1926 All 457 = 24 A L J Siy“96Ind Cas 
137 An ai,reemeiit before the passing of the decree not to execute it cannot be 
dealt with by the executing Court under this section AIR 1928 Rang 36=5 
Rang 685=107 Ind Cas S60 , AIR 1926 Rang i4o=5BucLuI 41 = 96 Ind. Cas 
773 Order on question of notice under r 22, Order XXI is one in execution AIR 
1926 Pat 397=8 P L T 28 = 97 Ind Cas 798 Decision whether a decree holder 
IS entitled to enforce default clause of an inst-ilmenl decree, because he has accepted 
part payments after de&ults a^udicat 
A.I R V929 Lah 39o=»»3lnd Ca* 54i 
lion arising between decree holder and 
puchaser is also interested do*s not ma j 

8.6= tit Ind Cas 5 1 Application to • . . 

holder induced Conrt to sell more propcrl 


if 738=123 Ind Cas 6 In case of 
ler s 47 IS proper remedy and no 
Ind Cns 581 , A I R 1925 CaL 
. Cas 74* Question wiih regard to 

_ decree for specific ^ve fotmanco is 

fluesuon relating to execution and rau»t be deienninc 1 by executing Court and not 
by separate suit A. I R 1925 Bom 385 = 278 687=89 Ind Cas 305 

Order on petition under role tot deciding objections to sale of property between 
panics 18 under s 47 31 Ini Cas loz Dccison on question wlicihcr properly 

aiiached in executio 1 forms part of dectiscd judpmen debtors property, conies 
under* 47 22 C. L. J 3o4“3t 1“= Cas. 321. Laquiry ol allegations of mis* 
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appropriation of attarhed moveables by the decree holder in collusion with Court 
Amin should be made under s t7 i Pat Lj 558=36 Ind Cas 280 Proceedings 
ers 47 (1916) I M W N 256=331116 Cis 

aic the fact of receipt of decretal amount 
I , , Iiid Cas 73S An ordei declining in 

■ in execution is one relating to execuiion 

«iimns47 26c L J 42=42 Ind Cas 466 Order on application, impeaching 
satisfaction of decree, IS one under s 47 26C L J 317 = 40 I«d Cas 839 Agree- 
raeiu for stay ol execution of decree before decree is passed is a matter to be 

inquired into and decided by the executing Court 40 M 233 = 5 ^ \V 132 = 37 

Ind. Cas 836 (F B ) 

\ decree m execution of which immovable property was attached for sate 
was set aside, but upon further hearing mother decree was passed and in exe- 
cution of that decree the property under attachment was without a fresh attachment 
sold and purchased by the decree holder The decree itself though passed on a 
mortgage was not passed in accordance wiih die provutns of ihe T P Act Held 
that the sale shoul i be taken, as ai die time it avas uuderstood to be, a sale under the 
later decree , and any objection that the decree or the sale were not in compliance 
with the law was one to be raised under s 244 of C P Code of 1882 before exe 

cuting Court and not by a fresh suit 22 C W N 553 (P C) = 4i M 403 = 23 MLT 

198 = 27 C UJ 367 = 34 M L J 463-4 P L\V 310=16 A L ) 353=451 ^ 54=20 
Bom L. R. 530 = 44 Ind Cas 855 , affirming 24 Ind Cas 187 = 27 M L J 213 An 
application to set aside an execution sale on the ground of fraudulent suppression 
of sale proceeds IS governed by s 47 27 C L J Ind Cas 221 Where 

Vropetiics not included in 3 sale cetiificatc are delivered 10 purchaser pioper retnedv 
for 7e delivery is by appl'-a*''- under section 47 and not by separate suit 43 
Ind Cas 60S 

Executing Court should see whether caiile of agricuhunst sought to be attached, 
unnecessary for h m to earn I velvhood 13 S L R 210 56 Ind Cas 69 Question 
whether judetnent deb or »ati»ri<.d decree and was fiaudutc iily 1 cpt out all means 
of exercising his rielu to apply m Co ir comes w ih n s 47 c L J 248 gj 
Ind Cas 67 Questions relating to possess on of j ropei y purcl isc I bv decree 
holder in executions are not ques ions relating to execution 4 Pat L J 716=53 
I 1 = 48 Ind Cas 139, see also 47 Ind 

• < for the management of public Hindu 

scheme in suit and arc not orders in 
execution, A I R 1925 P C 155=41 C L J 628 = 30 C W N 4 9=23 A L J 
5S5-27 Horn L R 872=49 M L 5 25=87106 Cas 313 

Dismissal of previous objection to atiachmeni bars second objection AIR 1^31 
Lah 6=32 F L. K 413 = 1^0 Ind Cas 406 Proceedings for lestiiution under $ 151, 
can come under s 47 35 C W N 105 = 53 C L J 49 Ordei of restiiuiion 

on selling aside of sale is not one under section 47 A I R 1930 Pai 280=11 
P L T 136=9 Pat 685 = 122106 Cas 589 Court execuiing decree for junsdic- 
X’/M. Xi wJ.-Ka. 'Alt ■p^.type'.Vj s\ I ?» ’.■91?. txX Ivd. C’x'i App 

for resiituiion also come under s 47 A I R 1922 Nag 198=67 Ind Cas 319 , see 
also 40 M 780=5 L W 267=38 Ind Cas 8o5 , 72 Ind Cas 875= A I R 1923 

Oudh 16 , A I R J925 Sind 126=198 L R ^02=78 Ind Cas lojg , A I R 

1923 AIL 394=21 A L J 328=45 A 369=74 Ind Cas 873 AIR 1925 Pat 
577 = 4 Pat 294=7 P L T 415=92 Ind Cas 474 Proceeding relating to delivery 
of possession after comdrmation of sale is not a proceeding m execution whoever 
may be purchaser A. 1 R 1925 Cal 1250=89 Ind Cas 196, see also AIR 

1924 Uom 429=26 Bom L. R 601=48 B 550 (F B) = 83 Ind Cas 932 An 

interim receiver making m application under s 52 of the Provincial Insolvency 
Act can not be said to be a represcmnive of the judgment-debtor 56 M 453=141 
Ind Cas 817 = A I R 1933 Mad 152=64 M L. J itg When a decree has been 
dischari,cd and one of the parlies applies to Court oil the ground that the order has 
been wrongly passed and as such should be reviewed or reconsidered, the case is 

one under s 47 144 Ind Cas 468=1933 A L J 738 = A I IL. 1933 All 429 Ad 

independent suit for declaration that 2 decree has been fully satisfied and as such 
incapable of being executed IS barred by S 47 AIR 1933 L.nh lOji An exe 
cuting Court is competent to decide whether a decree is capable of execution 14 Lah 
230=1401116 Cas 533 = 34 P L R 546= A. I R 1933 Lah 41 Where on the face 
of the decree it is valid, the executing Court is not compe cut to enquire into ns validity 
142 Ind Cas 643=1933 M W. N *87=37 L. W. 358= A 1. R 1933 Mad- 362, 
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142 Ind Cas 487 = A I R 1933 211 Questjrn whether property attached before 

judgment can be attached or not cau be considered under s 47 58 C L J 289=37 

C \V N 978=A I R 1933 Cal 757 A puisnee mortgagee who was a party to the 
suit can not question the decree in eiecution proceeding 144 Ind Cas 472=“I933 
M W N 1371 = ^8 L W I99=A I R. 1933 Mad 569 Compensation for wiste 
commuted by a tenant after decree can not be claimed under this section AIR 
^933 Lab 168=143 Ind Cas 117 An order under s 7^ of C P Code determining 
a question of rateable distribution as between nval decree nolders in which judgment 
debtor u not interested does not fall under s 47 of the Code 33 Bom L R ^37 
= A I R (1931) Bom 350=133 Ind Cas 817=553 473 » see also A I R 193* 
Bom 252=133 Ind Cas 737 = 33 Bom L R 503 The order refusing to execute 
the order granting rateable distribution is appealable under s 47 12 P L T 477='A 
I R 1931 Pat 359= 133 bid Cas 166 


Sub section (2) — Under s 47 (2) a proceeding maybe treated partly as a suit 
and partl> as a peiuion The section is intended to obviate the injustice caused by 
a mistake m imitation of proceedings AIR 1931 Mad 588=133 Ind Cas 12 
Intention of s 47 (2) is to correct bona fidt mistake AIR I93* 

?7o = ‘ir» AT T T I'tt-ii-) T \V r#n— 130 Ind Cas 475 . see also A I R 193* 
152 A plaint can be treated as appl ca 
pply AIR 1930 Oudh 468=7 OWN 
'' " <' rsion into 


Appellate 
can grant 
Cas 376 
IS made 
treat 'the 

petition as application in suit A I R i9joMad 30=S7 M L J 728 = 30 L W 
8io-,3M 838-i-4lnd Cas 290 Failure to convert suit as application is revisabie 
• , > from an order merely 

permuted by s 47 W 
. ot one relating to the 
ere the lower Court was 
Ibofmg, bttd that the 
appellant s instance to 

correct the error i3oInd Cas 475=60 M L J 47i = A J R 

If proceeding is 10 be treated as suit, objector should pay court fee and not decree 

holder A I R i934 Pat 9 


Subsection (3)— It is doubtful whether this sub section is wide enough to cover 
a question between decree holder and his reprMeiitaiive 140 Ind Cas 502 = 


Limitation— Application undei s 47 falls wilhm art 181 and not within art 166 
although applicant asks for selling aside sale A I R 1928 CaJ 865=116 Ind Cas 
634 , 145 Ind Cas ii3 = A 1 R i933 Lab ,70 133 Ind Cas 493=32 PL" 


440=A I R I93» 5S6 

A I R 19-4 Mad 43* 
L r 37=192+ M W N 
to set aside ihe attachn 
on the ground that it is not 


A I R ig’/Cal 614=54 C 4*9= 103’ Ind Cas 57. 

■ L W 179=34 M 
judgment debtor 
IS in possession 

1 liable under s 60 falls under s 47 of the C P Code 
165 of the Linmaiion \ct , and the 
e notice of attachment 15 served 
I R 193* Bom 446= 133 Ind Cas 
of want of notices under order 


Art 166 /V I R 
not Art 181 ippli 


ms 10 the excciiiioii jrocce lings tinder 

Ii I Cis 444 
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Appeal— Where an order under ihis section operates as a decree it is appealable 


’ I ‘ ‘ I R 1933 Cil 680=60 Cal 

, ai44liul Cas 027,56c L 

, 933 Lah 383 The objection 

e suit IS one under onler 21, 
= 1932 A L J 125= A I R 1932 
'the objection of the judgment 
not appealable 1933 M W N 
• . ■ ■ • M L J 735 Where an order 

under order 21, r 58 and dealt 
^ , I etl ‘s competent from such order 

137 Ind. Cas 238=33 P I* R 496*\ 1 R 193 * Lih 376=1 R 1932 Lah 315 
Where section 47 is applicable a second appeal lay to the High Court 59 C 956=36 C 
W N 123 = 33 C L J 85=139 Ind C\3 186-A I K 1032 Cal 672= \ L K 

1932 Cal 1003 /Vi order refusing to accept i secunt) bond t»>'cn b> a suretj for 

the judgment debtor pursuant to an order for stay of execution made by the appellate 
Court, IS not a decree and as such i» not appeilabic 136 Ind Cas 793 = A I R 
1932 Lak. 120-1 R 1932 Lah 278 Order refusing to execute a decree is appealable 
to Bur L. T 159=36 Ind Cas 10, 52 had Cas 401 Order authorising tcni 
porary alienation but refbsmg to sell agricultural land is appe liable A I R 1931 
I >n as to the mode of execution 

appeal lies from an order merely 
sut \ I R 1033 Mad 270= 

00 M L J 47 33 L W 349 130 I al Cis 47} '^o apneillies where no objection 

was t ilcen to le, aluj ar j 1 s lirtio a A I R iq 9 R ‘ »g 1 j 1 7 Ra ig I lO— 1 17 Ind 

Cas 24} Order r f sip to all r a all at aa iii sale | ro la nation s not appealable 
A I R \ia appeal 

1 es fror order ■•I rule 

40 A I ‘ • extension of 

tune in Rang 311-5 

Rang 615 = 6 Bur L J 316=105 Ind Cas 467, see also A I R 1929 Cal 140-113 
Ind Cas 124 In order to be appeaUble an order under s 47 must be such as to come 
within s 2(3'. A I R 1927 All 208=99 Ind Cas 208 Interlocutory order that 
defendants aro liable to account is legal reprcsentatiaes of judgment lebtor is 
not app“alable when amount due is not determined \ I R 1925 All 388=47 
A 543 = 23 A L J 468=87 Ind Cas 322 Where question is one under 
s 47, appeal lies from order passed under s 173 B T Act though no provision 
for appeal IS made in the Act itself \ I R 1925 Cal 1223-85 Ind Cas 750 
vVherc objection by judgment debtor was dismissed by ilclault, no appeal lies 
AIR 15323 Oudh 48> = 28 O C 124=83 Ind Cas 393 Decision on question 

of right of applicant to be brougit 01 iccord as legal representaiue of 

judgment debtor IS decree \ I R 1923 Ml 578 — 47 ^ 363 = 86 Ind Cas 1048 

An order for re sale is a decree within s 47 \ I R 1925 Oudh 397=120 L J 

261 — 2 O W N 212 = 23 0 C 327 No second appeal lies from an onicr under 
Order 21, rule 92 43 C L J 176=90 Ind Cas 228 = A I R 1926 Cal 400 No 
appeal lies from an order Sia) mg execution AIR 1926 Cal 830=04 Ind Cas 332 
All orders under s 66 are not appealable, only such as come under s 47 are appeal 

, 23 L W 763= ((1926) M W N 566 

er2t, rule 71 is aopealable AIR 
■ 691 Order rejeciing application for 

. A I R 1925 Mad 1198=,! M L 
4 577 = 90 Ind Cas 933 Orders in 

I R I9j0 Mad 918=32 L W 605 
= 54 M 3I5 = 6 oM L j 514=128 Ind Cas 515 Order refusing execution is appeal 
able A I R 1930 Oudh 268=7 OWN 523=127 Ind Cas 863 No appeal 
hes from an order of Court declaring security satisfactory lo Court after elaborate 
I ' W 742 = (i 9 jo) W N 

• appeal is appealable as a 

■ R 6i7=i24Jnd Cas. 249 

• ■ , rule 50 IS open to second 
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appeal AIR 1930 Nag 19’ — Cas 250 An order directing Receiver's 
rcmuncntion t> be paid by one party is not appeil-ible AIR 1930 Lab 352. 

able AIR 1929 Rang 191 = 1 19 Ind Cas 
order XXI, rule 99 passed on an ipplicatioa 
'“versing resistance to possession AIR 
1930 Lah j63=i2oInd Cis 503 Order of arrest is not appealable AIR 1929 
Mad 7J8=3 oL W 2jO=j 929M W N 74=119 Ind Cas 43 An &r ^ar/e order 
granting leave to apply for execntion IS not a decree nor has the force of a decree 
AIK 1929 All 3 o=(i929) A L J 553=115 Ind Cas 865 Appeal lies from 
order of Court refusing to decide cxecutability of decree AIR jg28Rang4o — 5 

Rang /7S = 6 13 ur L J 225=106 Ind Cas 857 No second appeal hes against 
order setting as dc or refusing to set aside sale, although matter is one between 
decree holder auciioi purchaser and judgment debtor AIR 1927 Cal 657=45 
C L J 557= lot lid Cas 188 Appeal lies against order determining whether 
party applying for execution IS or IS not the representative of the decree holder 24 

betneen parlies 
s. 644 Order in 
A I R 1926 All 
y appealable A 

1 R 1928 Ml 26S = 48A 260 Order made by Court exercising power given by 

E ision in the scl emc of management of trust is not appealable AIR J926 
130=22 L W 796=92 Ind Cas 558 Order that mortgaged properties be sold 
til particular order IS final on question relating to execui on A I R *?2S 4 H 
*aoR L T 393*1925 Fat 164 No second appeal lies from suit of bniall Cause 


IS * 

'»[ 

in 4 • t » 

ic 

(It 

r I ' 

L 

lt( 

appealable \ 1 N 1924 Mad 527*46 M L J i 2*33 M I- T *75= 75 Ind Cas 829 
LlMtr OP TISIB FOR BXECUXtOtf. 

48 . [S. 230 , 3 rd and 4 th parasj. (t) Where an application to 
execute a decree not being a decree granting 
Execution inrred in certain trtjunctton bas been made, no Order for llie 
case® execution of the same decree shall be made 

upon any fresh application presented after the expiration of twelve jeats 

^ fa) the dale of the decree sought to be executed, or 

(J) where the the decree or any subsequent order directs any payment 
of money or the delivery of any property to b* made at a certain 
date or at recurring periods, the date of the default in making 
the payment or delivery in respect of which the appljcanl seeks 

to execute the decree 

(a) Nothing in tins secliori shall be deemed — 

(o) to preclude the Court from ordering the execution of a decree upon 

an a| plication presented after the expiration of the said term of 

tHtlve years, whore the judgment debtor has, by fraud or free, 
prevented the execution of the decree at some time within twelve 
years t 11 e<Jiatc]y before the date of the application , or 

(p) to limit or otherwise affect the operation of article 180 of the 

seco nd Scl icdultf to the Indian Limiiaiion Act, 1877.* t 

* ia now the InJun Limmtion Act. 1908 (l\ of 1908), hch I, \it 183 
t XV of 1S77 
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12 j ears old and IS not controlled by s 15(1) of the Limitation Act The period 
mentioned m s 4S C P Code is not a peiiod of limitilion m the strict sense , ind 
consequent!) s 15(1) of the Limitation Act is not applicable to it 7 Lih 49= A I R 
1931 Oudh. 331 = 132 Ind Cas 257=140 L J 459=80 W N 642 , seg also 131 
Ind Cas 345 , A I R 193S Mad 1154=113 Ind Cis 260 , A I R 1922 MaXl 268= 
16 L W 68 = (i 922) 'I W N 424=31 M L T 140=43 M L J 168=45 M 785—70 
Ind. Cas. 396. Section 7 of the Limitation Act docs not exempt a minor decree holder 
from the operation of s 230 which is enacted al^lutely for the benefit of the jud„ 
ment-debtor that he might not he haTiaisscd for ever and foi caciy c\cculion proceed 
mgs 1-81* R ib94,A I R 192S Mad 1134—113! 
to execute a decree in the paragraph means an 

It should not be restricted to the last application ^ ^ 

tion made after 12 )cars from the date of the decree sought to be enforced, on which 

W N 1893, 93 As the Code by 
* n an application presented after 

the Court cannot be got nd of on 
I be the dut) of tlie Court toignore 
the priaatc agreement and to gne effect to the statute The igrecmcnt may gi\e 
nse to a separate suit, hut cannot estop the 3udgn\cut debtor from ob3ecung to the 
further execution of the decree 54 A 573 (59®)- 1933 A L J ,6,= l38Ind Cas 
S83C3)=13L R ig9(Rev)=A I R 1932 Al! 373 = A L R I9j3 A 373 (F B) 
Section 45 docs not prescribe a period of limitntion m the strict sense, it imports 
I ution iftci the expi^ of 

\cai» period in effect Ia)S 

, ixctition of the decree 

within the mei nj, of s ,.8 ) of tUProvi <Mi * I kj Xet bO W N 1186 
An application for cxccutioi of a Jccill sn\id !>% > ij i ii 1 01 id r of the Court 
filed after 12 jears from the litcof ilie die cc «. i mut be a vtlftoi tl bai uider 
s 48 C P Code by excluding under s 15 i> of thi Limitation the iimi duiing 
which execution wassta)cd SOWN 643= A I R (193O Oudh 351 = 140 L J 
459=133 Ind. Cas 257 Secuoii48is not controlled by s 15 Limitation Act, and 
the only exception to sub section (i) is that contained m sub section (2) AIR 1929 
Pat 597= 120 Ind Cas 315 Section 48 has retrospective effect It governs an 
application for execution of a mortgage decree passed before the new Code came into 
force A I R 1925 Bom 326=27 Bom L R 461=87 Ind Cas 769 The penod 
of limitation prescribed by s 481s a part of the substantive law oflimitation as will 
appear from the wording of Arts 181 and 182 Limitation Act It has nothing to do 
with the manner of executing the decree AIR 193- Smd 116-26 SLR 91 = 

L R 1932 Sind 82 A preliminary as well as final dccice should be taken as 
ite of decree means date of final decree 33 Ind 
of mortgage decree made more than 13 )car5 
. rce was pissed under the old Code zo C W. 

J 3i4 = j4 Ind Cas 27 Where an execution 
on but arrested vvuhout fault of decree holder and 
n IS made bc)ond limitation the latter application 


^ ^ jw js, » iv ,v-- -w«— lUA. uo=v>v<2y <u l* i-. 4 4-a‘ * 

• • ' • Ider has the 

)f money b> 
cute for the 

rr a thCfC l» 

adefiults 48 is a bar to the execution olthe decree only in rcsiwct of instalments 

C C H. Vol 1—24 
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payable more tJian 12 years before the date of the application IS no bar to the execu- 
tion m respect of instilments payable withm 12 years of the date of application. A, I 
R. 1932 Lain 564- Cas 255*=! R 1932 Lih 436 

Section whether retrospective — ^Section 4$ is retrospective m effect m regard 
10 decree passed pnot to the coming into force of the new Code A, I R 1921 Bom 
40=45 B 365 = 59 lad Cas 790, see also A. I R 19,6 All 93=48 A. i2i = 2j 
A^L y 277=90 Ihd. Cas 974 

Sub-section ( 1 ) GlR^use (a)— Upon a decree die amount with interest was pay' 
able within 12 years and in default the mortgaged property was to be sold after 12 
years but an option was given to the decree holder to recover the entire amount 
by sale of the property before the expiry of the 12 years m case interest for 
2 years remained unpaid interest for 2 years being in default, the decree- 
holder exercised his option by applying to execute the decree, but did not 
i again more than three years afterwards 
lore than 12 years after the date of the decree 
that the application was barred under 

■ (1931) B 263=132 Ind Cas 437 The date 

- w ee becomes executable Till then time will 
not begin to nm A 1 R 1924 All 26*46 A 73 = 21 A. L J 861 = 79 Ind Cas 
60 f In case of amendment of decree the date of amendment is the date of decree 
within s 48 60 Ind Cas 318 An order postponing execution of a decree or 

ordering payment by instalments is an order amending the decree and an aj^hcation 
for execution made withm 12 years of the order is not barred 34 Ind Cas 395 
Where a mortgage decree is passed for sale of properties and for recovery of balance 
from mortgagors person the limitation for execution of latter part of decree runs 


time will begin to run from the mai^Courts decree. A 1 R 1926 All 

' 3 W N 

decree of 

« 0 r 


• / 1 execution 

m a personal mortgage decree runs from the dale of such decree 31 C L J 167= 
Ind Cas 758 Where through mistake of Court decree was dated wrongly and 
applicauon for execution was barred from correct date but withm lime from mistaken 
date held that the execution was ttiihiit ume in os much as the act of Court should 
prejudice no man Milnd Cas 114= jbC X. 5 i%s=A \ ^ 1933 Bal. 239 

Clause (b) of Sub section ( 1 ;— The wording of s 48(1) (b) is quite general 
and comaios nothing to indicate that the subsequent order must be passed by the 

subsequent order must be passed 
I • rule 2 certifying an adjustmenr 

- tjosequent order within the meaning 

. ■ , , - fESo^ijalnd Cas 456 Where 

the Court passes a decree for niamicnance but leave the amount of main- 
tenance to be determined m execution of decree is not an executable decree 
for th& purpose of s 48 of the C P Code unul the amounl of maintenance is 
determined by the Court. 33 Bom L R io 32 =A f R ipjt Bora 492 "Any 
subsequent order" mean any order made by a competent Court An order made 
by a Court cxcCTiing a decree alloHang 1 judgment debtor time to pay up the 
balance of ihe decretal money by instalments » a subsequent order wiilun the 
meaning of s 4 “. gives a fresh penou to the decree holder 10 execute his decree 
A I R. > 9*5 Bom 503 = 27 Bom L R 961=49 B 695, 88 Ind Cas. 949 Where 

off a compromise an order 15 passed to pay the decretal amount by instalments 
s. 4S{h) appHes and limiiation IS extended A I R 1923 Lah 381 = 73 Ind Cas 67/ 
Where the decree directs that mesnt frcJUt ^ould be asecrumed m execution 
limitation runs from the date of decree and not from the date when mtiTit profits arc 
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ascertained AIR 1927 Mad S42“53 M L J 440 Where 1 decree directs 
recovery of money from A on failure torecover from C the execution against A is 
barred after 13 jcars from date of decree Per iyalfaa J in 91 Ind Cas 597 Ptr 


and not by executing Court A 1 R 1921 Pat 340=2? L T 80=58 Ind Cas 393 
\vhere the Court passes a decree for maimenance to be determined in execution 
the decree IS not exccu'able for the purpose of s 48 of the Civil Procedure until the 

33 Bom L R io82 = A 1 R 
' • 40A 211 , 13 A 53 (P C) 

i ode whereas Order 28, Rule ii 

can be altered by High Courts and other similar provisions can be also added 
in the rules Furthermore, Order 20, Rule 1 1 applies only to decrees for payment 


A 43=12 Pat i95=i4Pat L T i67=37 L W 33S«=>933 A L. J 359*37 C W N 
548=35 Bom L R 526=141 Ind Cas 760=1933 M W N 113=10 0 W N 226= 
57C L.J 276= A I R 1933P C 52»64M L J 599 (P C) 

Fresh application.— Where an execution application is pending for a 
long time due to so fault of decree-holder another application is filed to 
supplement hsi of properties to be aitacled »2 yeirs after date of decree 
the second appl canon is m substance a fresh application for execution and is 
barred by i me AIR 19 8 Lah 808=120 Ind Cas 622 , see also Ko Ind 
Cm 3 b 9 “A I R 1929 Mad 745 =(« 929 ) M W N 633=120 Ind Cas ^69 
Where decree was passed for arrears of rent in 1896 and execution application 
was filed in 1908 to attach and sell palm and the sale was subsequently set aside 
and a subsequent application for execution was filed m 1915 to convert the 
decree into a money decree and m 1917 to attach the personal properly of 
the judgment debtor and in 1918 also against the personal property of the pur 
chaser of Pa/rtt and where the last application to attach paint was made in 
1922 ffitd that the last application was time barred as it could not be deemed 
to be a continuation of ibe 190S applicatiCQ it being very diiferent in charaaer 
A 1 R 1929 p C 209=33 C W N 977=57 M L J 184=30 L W 407 = 31 Bom 
L R.X383=5 oC L J 345 = 10? L T 807=118 Ind Cas 268 Where subsequent 
to the appoimmcnt of a Receiver for the execution of a decree, execution applications 
are made they are valid for purposes of saving limitation A I R 1929 Bom 279= 
31 Bom L R 320= 118 Ind Cas 694 Section 48 applies to a fresh application for 
execution after the expiration of 12 years from the date of the decree and does not 
apply where previous application for execution treated as rightly amended while u 
was pending though the amendment ordered after the expiry of the 12 years 


rateable distribution but after i"* years from the decree wherein heir of ihc judgment- 
debtor asked to be brought on record and amount due asked to be realized by 
attachment and sale of judgment debtor s movables Such proceedings should be trea- 
ted as application m continuation of the previous execution cases and prayer to bring 
the heir on the record and issuing notice to btm would not make it a new application 
but the application m so far as it sought to attach the movables was a ne« appfica 
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tion AIR 
holder to co 
ccnscd judg 
33 Bom L I 

\ *• ovinp imeiiup- 

, such an 
ve or to 

R (193O 

erty not 

routed h'- .h. fir,. •,d..l.ca.,on appLcation for e,ecm,on Mano.^oc ,,,a.ed 

continu so on default 

J 214 = • 1 326=27 Bom 

the Coi 1 step 

L R 4f has not 

m aid A I R 

become time ba^ed Where a complete execution ^ “ «s 

ifar, •>f JPP;i“r,,‘"edTr fof wntaLrKofir^ A 1 

beyond -a yoar^ » M I. T,a».ooInd Cas ao Ap^pto- 

tion i apphca- 

fore, f against 

uon ecree m 

1 ler IS passed tliat lor u.c Dala”^;- 

cecded^agamst an appJ'<=«‘o; 

' air 1926 Mad 954“ 52''^ ^ J 

''s-as''!. W a”6i(.<«6) M W N .40-9^ I .>4 Cas 846 

39 section should 

the process of the Court 

1 >unt to fraud’ Ifthe 

lie execution it is not 

md.ment debtor by 'rand or lorce, a. - j ^ j gu,l,y of fraud had 
SIssaty for the decree >“•.>" “‘'lV ,hnV i U decree holder eaercised continuous 
means to pry the decree ammM bt^ but tor such trrud or force 
HiliFfence and would have realist* 


orrasions within the aforesaia ^ ^ 

decree against him by fn'Oloiw evice^ ^ seealsogA L J 17 . A I R 

the meaning of s 40 ot 1- ^ The term fraud in s 48 is used m wider sense 
1929 597 = 120 Ind l^house, evading arrest or payment or fictitious 

than in English Law j. 32=22 N I R 67=80 Ind Cas 905 A I R 

transfer is fraud \ 428=20 L W 47S=8o Ind Cas 73« Kcepm,, door 

1024 Jt ^nn,iucton the part of a /ardU«ajf«n lady unless she deli 

so S " eWs SXL -.ramst the erecuttng officer 4 O L J 345 = 
berately whete there is no fraud or force pendency of appeal by judgment- 

4oInd Cas 399 .,„se suspension of execution 20 C W N 686=32 Ind Cas 

debtor does jjjp fr-jyj of one judgment debtor 

93* ^®‘^';lfstartinc point against bis CO debtors One party should not suffer for 
f'"* "'"dime of Mother (.930) At W N 709-30 L W 6.S-.oSIod Cas 455 
,1,0 wfOJ’B t* judgment debtors iban one the fraud ol any particular 
Wheieinere Q^ld xive the decree holder further time for execution only as 

judgment-dern ^ 2 M W N 434 , see also 35 M 670 , 125 Ind 

againy m ^ 1010 Sind 218 Pleading a payment found not to have been made 
.fi^Vriud {1930) N 729=a2L \v 615 = 128 Ind Cas 455 Fraud 

amounts to decit but also circumvention A I R 1927 All 668=25 A L 

incl^^cs^n^^ Cas 277 The mere fact that there has been a prolongation of the 
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date of iJie decree fraud or force need not be proved within three years of the 

was long 
any tenon 

j ^ decree at 

Once must be taken as fraud if it results thereof is to bar the execution of the decree 
under the 12 years’ rule IS much loo broadly stated 54 A S 73 =i 932 A L J 365 = 
i3SInd Cas 3S3 = A I R 1933 All 273{FB) 

Clause (b) of subsection ( 2 ) — yiif-e 20 C 551 , -'4 C 344 , 36 C. 543 


TrAVSPERBES ASO IEGAL RapRESESTATlVSS 

49 . [S 233 ] E\ery transferee of a decree shall hold tlie same subject 
y . to the equities (if any) which the judgment- 

debtor ought have enforced against the ortginal 
decree holder 

Scope — Section 49 only applies to the stage of cvecot on and not to a suit for 
damages A transferee from a decree holder exccut iig 1 decree uisp tc of adjustment 
IS not inferentially a trustee for the judgment debtor for the deciee amount 43 ^i 
338 --j6 M L J 376-9 L W 443 -(i 9 « 9 ) M W N 248-50 Ind Cas 584 Decree 
holder on record IS entitled to execute decree Transferee of a decree when brought 
on record can execute it and will be entitled to benefits arising from execution only 
when be takes out execution oflhe decree AIR 1927 Rang 55, 4 Rang 426— 
5 Bur L. J 181—93 Ind Cas 309 Where consideration for assignment is 
partly unpaid assignee s tight to execute depends on parties intention about 
transfer of title AIR 1925 Pat 449—4 Pat 120— 86 Ind Cas 564 For purposes 
of s 49 equities have in b- enforce I thouph issir'nee is nssirnee with 
out nonce otln • 3 

Mad 2158 145 
debtor against ^ 

I6iii The right is not honever available where tliere is no cross decree on the date 
of the assignment of ibedecree 37 C W V 7)8 = A I R 1933 Cal 863 Where 
on assignment of a decree a cross decree is obtained fay the judgment debtor against 
assignor the amount deposited under the assigned decree can be attached by 
judgment debtor for his own decree AIR 1924 Nag 46—1924 Nag 16=19 
N L R 164 = 73 Ind Cas 752 Execution b> assignee ofa decree cannot be made 
conditional upon equities which the mortgagor judgment debtors may ha\e against 
the mortgagee judgment debtor for whom he is said to be the benamtdar AIR 
1925 Pat 449=4 Pat 120=86 Ind Cas 564 

50 [S 234 ] (i) Where a judgment-debtor dies before the decree has 

, been fully satisfied, the holder of the decree may 

Legal representaine apply to the Court which passed it to execute 

the same against the legal representative of the deceased. 

(2) Whtre the decree is executed against such legal representative, he 
shall be liable only 10 the extent of the property of the deceased which bas 
come to his hands and has not been duly disposed of , and, for the purpose 
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19 An application by a decree 
egal representatives of i de- 
the meaning of this sect on 

uuiii 1- IS 050=* A J K i9$i Bom 42>, Whe«* ih*' execution of 1 decree IS ordered, 

decree holder himself the order 
On the removal of the mterrup- 
JOus order foi execut on such an 
to 

continue ji) 

B 492 ■ ot 

a 

N 952 = 2 Pat L. W 370=1 Pat, L. 
decree has ceased Id be so on default 
=»27 Bom 
IS a step 
has not 
A I R 

1934 Oudh 177 = 74 Ind Cas S16 Where 1 complete execution application is filed 
within 12 jears nnd apphcition for execution against other properties is filed 
beyond 12 jears it can not be allowed as one for amendment of the first A 1 
R 1927 Mad 347=52 hf L J *37'= 3S M L T 42=100 Ind Cas 20 Applica 
tion fnr execution IS diffeient from application for the transfer of decree There- 
fore, the former can m no sense be treated as one m continuation of the latter apphea 
>«fc a combined order for relief against 
time runs from the date of decree m 
^dcr IS passed that, for the balance, 

^ ^ I oceeded against an application filed 

within 22 years of that order would be in tune A I R 1936 Mad 954—52 M 1 . J 
256-50111 5e»23L W 26"{I936) M \V N I40»«92lnd Cas 846 

Minority— The fact of minority is wholly irrelevant to the decision of a question 
under s 48 A I R 1929 Mad 394«(i929)M W 1 ^ 158SS30L W 36i = m9lnd 
Cas 39 

this section should 
process of the Court 
to fraud Ifthe 
xecuiion it 13 not 
guilty of fraud had 


the date ot the decree It is sufficient to sho v that the judgment debtor on various 
occasions w thui ihe aforesaid penod dishonestly prevented the execution of the 
decree aga nst him by frivolous dev ces Such devices clearly constitute fraud vvithm 
themeaningofs 48 of C P Code 14 O C 238 secalsOg A L J 17 , A l 
1929 pat 597 120 Ind Cas 315 The term fraud in s 48 is used in wider sense 
than in Engl sh La v Locking house evading airest or payment or fictitious 
transfer IS fraud \ I R 192, Vag Sj— as N I R 67 = 80 Ind Cas 90^ AIR 
1924 Mad 836=47 M L J 428=30 L W 473 = 8oInd Cas 731 Keepn^door 
closed 15 not fraudulent conduct on the part of a lady unless she deli 
berately does so or attempts 10 do so against the executing officer 4 O L J 345 = 
40 Ind Cas 399 Where there s no fraud or force pendency of appeal by judgment 
debtor does not cause suspension of execution 20 C W N 6S6=32Jnd Cas 
oai Section 48 does not mean that the frau I on the part of one judgment debtor 
gives a new starting point against bis CO debtors One part> should not suffer for 
the wrong do ngofanolher (i9aO) M W N 729=32 L W 615=128 Jnd Cas 4?? 
Where there are more judgment debtors than one the fraud of any particular 
judgment-debtor would give the decree holder further time for execution only as 
iigainst him under s 4°i2) (1911)2 M W N 434, see also 35 M 670, isg Ind 

Cas 830=A I R 103° f'nd 218 pleading a payment found not to have been made 

amounts to fraud (1930) M W N W 615=128 Ind Las ace Fraud 

includes not merely decit but also circumvention A I R 1927 All 668=25 A L 

] 842 103 Ind Cas 277 The mere fact iliat there has been a prolongation of the 
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fnvofotis raised by the judgmem- 
Priud must be of a nature which 


fact that consequent 
ceeijiDgs ha\e been pr 
sub section 2 Fraud n 
at the time and «hich 


to a\oid pivment ofdccreial amooitt amounts to frau I and rhcs a Jresn st irc to luu 
period of limitation 13 L W 7io-(ig2o) M W N 7^8-60 Ind Cas M f f 
fotce or fraud is proved it gives a fiesU siawng point oflimitatioi under s 48 U) 

The period during which cvecuiion proceedings have been siij ed cannot be ilcouciciv 
from the period of 13 jears 54 Ind Cas 379 Cwcution after r? } cars from the 


Ts^Ind Cas ^83='’^ 1 193^ A" 273(f‘®) 

Clause (h) of eubsectioa ( 2 ) — VtJ£iO C 551 , 24 C 344 t 3 <j C. S 43 


Transferees and legal ntpRESEsTAtivss 

49 . IS 233 ] Every transferee of a decree slnll hoU the same subject 
to the equities (if ^ny> whjcli tlie judgmeiU* 
Transferee debtor might have enforced against the original 

decree holder 

Scope — Section 49 only appl es to the stage of ei.ecui 01 tn I not to 1 suit for 
damages A iransferce from a decree holder executing a decree insp tc of adjustment 

ee amount 42 Si 
• “ I d Cas 584 Decree* 

cree when brought 

^ S.WV W44 ^ u from execution only 

when he takes out execution of the decree AIR 1927 Rang 551 4 Rang 426s> 
5 Bur L J 181*91 ind Cas 309 Where consideration for assignment is 
partly unpaid assignees right to execute dqicnds on parties' intention about 
transfer of title AIK l9l>l’At 449*4 Pat i^onSO Ind Cas 564 For purposes 
of s 49 equities have to be cnforceJ though assignee is assignee with- 
out notice otherwise very object of s 49 would be fnisinlcd A I U 1933 
Mad i 

debtor ' 

Ibid , 

of the aAai„ameru. of the decree 37 C W '4 I K 'Wht.ae 

on, assigciment of a decree a cross decree IS obtained by the judgment debtor against 
assignor the amount deposited under the assigned decree can be attached by 
judgment debtor for his own decree AIR 1934 Aag 46-1924 Nag 16*19 

N L. R 164=75 Ind Cas 7>2 Execution by assignee of a decree cannot be made 

conditional upon equities which the nior«ga},or jud,,rocnt debtors may liavc igninit 
the mortgagee judgment debtor for whom he is said to be the A^t 1? 

1925 Pat 449=4 pat 120=86 Ind Cas 564 


60 jS 2341 (0 Where a judgmenl Oeblor cl.es before tlio decree l.ai 

Legal represemac.e ‘'“J t“''y «t.sned, Ihe holder of ihe decree ,„ay 

. . apply to the Court which passed it lo Lxtosi,, 
the same against the legal representative of the deceased 

(2) Whtre the decree is executed against such letial rf>r,r, ■ 
shall be Hable only lo the extent of the properly of the^deccLcd wh cM 
come to his hands and has not been duly disposed of , and, for the nurpoj’ 
' tee may, of lu own 

. ^ _ _ ^ • *“9li legal reprcrci). 
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of the inierrup- 

iiun tiie uecrLc noiuer npplies to nrry out the previous order for execution, such an 
application is not a fresh application fo j 


, , _ _o C W N 953 = 2 Vat L. W 370=1 Pat L 

J 2i4ss3^Ind Cis 27 Where an instalment decree has ceased to be so on default 
the Court cannot restore decree to original status A I R 1925 Bom 326=27 Bom 
L R 461 = 87 Ind Cis 769 An application to summon a necessary witness is a step 
m aid of execution and will stait a fresh period of limitation tvlien execution has not 
become time barred just as an application for execution would save limitation AIR 
1924 Oudh 177 = 74 Ind Cas 816 Where a complete execution application is filed 
within J3 ^ears and application for execution against other properties is filed 
beyond la years it can not be allowed as one for amendment of the first A1 


properly and person of die mortgagor IS passed time runs from ihc date of decree in 
absence of fresh order ui execution If an order is passed that, for the balance, 
other properties of the mortgagors should be proceeded against in application filed 
within 12 yfears of that order would be m time A 1 R 1926 Mad J 

356=50 M 5=23 L W 26«»(1926)M W N 140-92 Ind Cas 846 


Minority-— The fact of mmonty is wholly iirclcaani to the decision of a question 
under s 48 A f R 1929 Mad 394'“(i929) ’'f W N 158-30 L \V 361-1x19 
Cas 39 

Olatise (a) of sub section (2)— The expression fraud m this 
bo construed in a broad sense and a deliberate evasion of the process ot the Loiirt 
with intention to defeat the execution of the decree would amount to frao “ 
ludgment debt 

ncclssary for ^ 

means to pay nuous 

diligence and _ ^ , r . Jorce 

(igiO.sM \V N 434 Ills not necessary to show that the fraud or stratagem of 
the judgment debtor extended coniiouously for ihe whole period of I3 years following 
the date 01 the decree U is sufficient to shoiv that the judgment debtor on various 
occasions within the aforesaid period, dishonestly prevented the execution ofthe 
decree against him by frivolous devices Such devices clearly constitute fraud within 
the meaning of s 48 of C V Code 14 O C 238 , see aUo 9 A L J 17 , A I R 

X939 Pat 597 = 120 Ind Cas 3X5 The term fraud m s 48isusedin wider sense 

than tn English Law Locking hous®, evading arrest or payment or fictitious 
transfer IS fraud A I R 1925 Nag ' R oy-SoInd Cas 905 , A I R 

JQ24 Mad 836—47 M L J 428—21? L W 475*8° Ind Cas 73* Keeping door 

closed IS not fraudulent conduct on the pan of X /ardiirtaJArrt lady unless she deli 
berately does so or attempts to do so against the executing officer 4 O L / 345=* 
40 Ind Cas 399 Where there is no fraud or force pendency of appeal by judgment- 
debtor does not cause suspension of execution 20 C W N 686-32 lod Cas 
g-it Section 48 does not mean that the fraud on the part of one judgment debtor 
mves a new starting point against his CO debtors One party should not suffer for 
The wrong doing of another (ig^^o) ^f W N 729=32 L W 615= 128 Ind Cas 455 
Wheie there are more judgment debtors than one the fraud of any particular 
judgment debtor would give the decree holder further ume for execution onlv as 
against him under s 40(2! (19* 1)2 M W N 434 . see also 35 M 670, 125 Ind 

Cas 83 o=A 1 R 1030 S nd 218 Pleading 4 payment found not to have been made 

amounts to fraud (1930) M W N 729=32!. W 615=128 Ind Cas 455 Fraud 
includes not merely decit hut also circumvention A I R 1927 All 668=25 A L 

J 842 =103 Ind Cas 277 The mere fact that there has been a prolongation of the 
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If a judgment-debtor dies before certificate under s 41 is issued the Court of 
transfer docs not lose jurisdiction over the evecution proceedings provided that 
before the execution proceeds the decree holder obtains an order from the Court 
passing decree for substiiuiion of legal representative Non compliance with this 
f^rin of procedure is not fatal to execution and party acquiring is estopped from 
diallenging legality of execution at last stage A I R 19*8 F C 161 = 3 Luck. 
3 U=S 5 1 A. 227 = 5 OWN 502=^6 A L J 681=48 C L J 23=320 W N 


of that property after the death of the propositus AIR ig'’4 Oudh 364=27 

0 C 262=110 L j 441-SiInd Cas 464 

Section 50 uses the word dies apparently tii its natural sense and there is nothing 
to. the section or anyi^here m the Code to indicate ihat it is intended to include 
civil deatlu f\. I R. 1931 All 306=1931 A L J 263=131 Ind Cas 598 Where 
a decree for injunction is obtained against the father, the son not hat mg been joined 
as-apary, and the father dies during the pendency of the execution proceedings 
the decree can be enforced under section of the C P Code against the son as 
his legal representaiue, by proceeding under Order 21 rule 32 33 Bom 
L R. iiia=<\. I R 1931 B 482, 33 Com L U ii44 = A I R 1931 
Bom 484 , 33 Bom L R. 266-=A. I R 19^1 Bom 280 The undivided 
interest of a coparcener docs not after his death coistuutc his assets 1931 A 

1 . 26 -(i 93 '; C 263- 

. L J 5-2-8 0 W N 

I I the decree against the 

necessar ly be made by 
phcatioi in the pending 

liirA/iar/ against the \eceascd lu l^men debtor 33 Bom L I 8,8- \ I R (1931) 
Com. 435 Under s 4- the Cour cxecui ix the Ic ree sent 1 fir cxe ution shall 
hate the same powers as if iht decree vas passed by self lu 1 ng s ibs tution of 
legal representatue 1931 A L J 166- \ 1 R 1931 All j2o 133 Ini Cas 609 
Section 50 does not exclude cases where the judgment debtor dies betoic the passing 
of the decree, but only refers to the death of the judgment debtor befere the decree 
has been fully satisfied 11 P 445—139 Ind Cas 397 — A I R 1933 P 361 — 13 
P L T 717-A L R 1933 Pat 360 


Procedure is exccutios. 


51 . Subject to such conditions and limitations as may be pres 

„ f . r cnbed, the Court may, on the application of 

e e°uuon°^ boUer. aider of the 

* decree — 


(a) by delivery of any property specifically decreed , 

{fi) b> attachment and sale or by sale v.iihout attachment of any 
property ; 

(r) by arrest and detention m prison , 

(i) by appointing a receiver , or 

m such other manner as the nature of the relief granted may require. 

Scope — An application under s 51 may be inferred from an act of the Court 
53lu(LCas 356. Compromise decree granting allowances to parties to a suit and 
also to a stranger Latter can not apply for execution, though he can sue separately 
for his claim. 3 O L J 570=37 ind Cas 133 


s compromise does not 

, there is no objcc- 

Pat 0-0=3 P LT 

• ess substantial injury 

attachment A 1 R. 

1923 Pat 45=3 P L T 765 = 3 Pat 207=(i923) Pat 321=68 Ind Cas 063 ho 
atuchment is necessary in mortgage decree direamg sale of property /V. L K 
1929 Lah 90=10 Lah L J 491=30!’ L R 6— loLah 543=113 Ind Cas 907 
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“ "Sl-i '» arresi the 

,m.ore A I U .gee Nu- QS_.8 nTThs-;'''S‘‘''l X-Sslnrcaref 

imo L-lh '.'Slataenls mslead A I R 

debitor to nil Disilfl 746=i2Slnd Cis 6 t Order committing a judgment 

iiii(*snnn riP If >1 Jurisdiction No objection made to commitial and 

1 ^ \^i 1^ '* s ■<7 and therefore not 

Hipeahble A 1 K 10:9 Rmg i6i = 7Rang 110=117 Ind Cas 245 

Olauao (d^l vcduion of decree by appointment of Receiver can be appointed 
only wiien oriiiim\ evccution cannot be effected with advantage and when 
siicli ta'Q made « ui and sole purpose of appointments is to haie immovable 
jnonetij lealucd l\ sale application for such appoiniment is to be made as 
appllialion in exminon lo Court within whose terruonal larisdiction property 
lismiatt A 1 U uioCal 502 = 34 C.\V N 238=510 L J 209=,7C 964=128 
Iiul Cas 97 Sctiion 51 doesnotgive aii) right to the judgment debtor to apply 
for the appumtment (d a rcteixer but picsetibes the mode in which the decree 
luiUUr mi) seek an cucution of his decree A I R I9'‘2 Pat 369=4? L T 58= 
(1922) Pit Slip 
i-siate of ihe 
23 O C 19 - 4 =* 
of ptoi en\ onl 

N U'6~6tlni ^ a - 

int,» uvi) fvU "iihm the 1 review ofortlcr40 rule I so as to be appealable under 
ordvr 43 allot (s' A 1 U t^'ylah i9o=tco'lnd Cas, 298 Rcccacr appointed 
unUrs ai(i) i> not agv,nt of dectvc holder nordo monejs rtcenel by him become 
n !.> mo uva bclon . i 

4 j omlcd b> the Court » 
vkivd, ta iviriies to 1 
Kcwiwr Ul'ng to thfc V - 

tUvUriho vrdu* \ f tht (\utt \ I R lO^oMad 4 Keceivercanbe appointed b> 


w IV ot csuntvWo e\c\un'rt lu lestvfvt vf agncultanl land ofjud,.iuem^ebtor in 

Svmhii 1 ti^vniv \ 1 K 19.9 I at 1 L T S56»*tt^ Ind Cas. TSt 

\\ bm I da ass k in N, vstsoual I » ihfc oaa nuuner an aj jxxutmeni of recener 
unuoisi'^i \ i K 190 ''U'l a \ ie*»vHuW>f k. round fbr ihe appointment of 
i KuliVki n I »i t>. ‘ '»d ui b\ hk ts IS'.* aj. MOv tor the same, There must 

>* t Court has no power to appoint 
of suit /iii~ In a proper case 
K 1955 All 227 bection 51 
a mode of c.xeculton. It giies 


R vUtt^ r C l6o = (i 93 iJ A L J 4;}-'t>v. « v ,y(“ja n- ^ j asj — 

^ I t a J Ind C IS. 727 (I’ C) 

V'tlU-*!' (oV— 'Where judgmenltlcb ir w ui jv-'.cssmi of movable propert) 
1 u tv* '■vtisfv 1 decree but hi* » vvNstv v vc" v\( the e\ecut oa for about 
» v\.v »*«. tK executing Court cm in ttwiw tbv U Klst od^uie it-d'-btcr for the 

C .\ V>u.m. A I R . g UV ugf.fCiv y C* ..,v .Jo=. got 

\i\ 1 V v.«.uri tv> rcid into 1 ' vV v i v vi utMiiiiv*, teJef »ihich 

\ I K iv.: Mvl M K 1 W 

ISk 2521(0 WhcwavWsfc V* 'vO. t.x‘i -t i uiy as the Iec;al 
< v'.HvV'v'a 

H„m Vb^jKXvniv.tofaK leyoutoftbe 

‘»>'»vy be evecuedby 

. >1 , b m.ut aod >.f a V ^ V r I. , . 

j vvi ltu ro SJcii rr^lMlv w w 1 Kw iwu'.'Wn of tby ludgmeul- 
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of the deceased as ts proved to ha\e come into his possession, the decree may 
be executed against the judgment-debtor to the extent of the property in 
respect of which he has failed so to satisfy the Court in the same manner as 
if the decree had been against bira personally. 

. . when no executor is ap- 

poii ■ ■ I 243=1927 M \V N 894 

=•!< ■ . t tainted with immorality, 

a suit brought against the lather and sons of the deceased debtor who formed a joint 
Hindu family can be decreed under s 52 and it would be for the execution department 
to decide whether the joint family property was liable 26 A- L J 799=ii6Ind 

s 951 Rights 

• are his assets 

i • « 897 Decree 

burden is ilicii 

o 934 Lxh I06 , 

see A LR 193* Lnh loi , \ I R 1934 All 249 

Sub section {2} — Sub section (2) applies only when no property of deccised 
IS IQ possession of judgment debtor and he fails to satisfy tint he has duly applied 
properly proved to have come into his possession AIR 19^0 Lah 364-31 P 
L R 29 = 121 Ind Cas 289 , V I R 1930 Lah 204=31 P L R 29S-125 Ind Cas 
187 , A 1 R tgjoLah 332=124 Ind Cas 338 Right of cicditor to follow assets 
in legatees hands can be exercised only by suit and not by execution against 
assets in the hands of the legatee under a judgment against the legal represen- 

* • 2 C L J 16=58 C 170-129 

• assets, not being executors 

' tration order of a Court may 

a debt due to themselves 
i < . n I Cas 507 The questions 

•j I ^ » between the panics to the 

suit m which the decree was passed rela »g 1 > ihe exc utioi d s 1 aige or satisfaction 
of the decree to be decided by Court cxv'-uiin,, the decree and not by i separate 
suit A. I K 1927 Rang 127 = 5 Rang 44 = 101 ind Cas 431 Where a plaintiff 
Without any fraud or collusion sues a person who would be the ordtnar) legal 
representative, under the law, and some other person turns out to be the real and 
actual legal representative the decree obtained against the former is binding in the 
same manner and to tlie same extent on ihe real legal representative A I R 
1928 Mad 243= 1927 M W N 894—103 Ind Cas 409 Tlie fact that the pica of 
'pie ic administravit ' can be taken m execution prociredings when events justifying 
such a plea may have occurred subsequent to (he decree is no reason why it cannot 
bs taken in iiie suit as a rcasoi for no deciee being passed A I R 1927 Ml 
j . ase acquired 

i ler and the 

Icguiniaie 
36 Ind Ca» 

1 decree 

on proof th.it assets exist wiihout proving extent of such issets 56 Ind Cas 962 
A decree obtained a„ dnst ihc islets of a dei.eased person by joining only some of 
the legal rcprcsentaiivcs can only be executed against those not joined in the suit 
A I R 1927 Mad 197 = 98 Ind Cas 613 Personal decree for debts of the deceased 
can be passed against person in possessioi of the assets of ihc deceased and dis- 
posing of without right portion of it enough to discharge debts of the deceased 
AIR 1922 Oudh 200=77 Ind Cas 306 Suit against the legal representative of a 
deceased debtor should not be dismissed merelv b-cause defendant is not m posses 
Sion of assets AIR 1929 Nig 170=89 Ind Cas 2j6 Mortgage decree against 
mortgagors legal representative can be executed personally against him after 
exhausting the morig IRC properly to the extent of the property he has failed to 
duly account for 30 M L J 39i = (i9i6) 2 M W N 9'’=35 Ind Cas 224 
Income from impartible Raj passing from decease I tn/ttn/iir to his representa 
ti\es and that accruing since death of the zem ndars are assets of deceased 
temuiihr A I R 1924 Mad 5jO=47 M 4(1=46 M L J *6i = ’4 M L T 17“ 
(1924) M W N 346 = 80 liui Cas 163 Where Ihe executant of a ! undi, ihe faiher 
of a family IS dead and his son IS sued on the kunii he is sued on tie 

aeprescmaiiic capacity and is liable only to the extent of ihe asscis of ihc 
parcenary property held bj him a P L T 396=63 lad Cas 224 • sc* ^1*® 9- • 

C. C. H Vol. I— as 
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Cis 7S7 — A 1 R i 9'’6 Oudli 301 A decree for payment of money out of the assets 
of deceased debtor, and passed i(,ainst a heir as legal representative can be executed 
against any property in possession of the heir mthout uaiting for any partition among 
heirs, and in the absence of any fraud or collusion purchaser in execution is not 
responsible for neglect on the part of heir in possession inallowing a larger portion to 
be sold than was necessary AIR 1925 Oudh 515=2 OWN .(07=12 0 L. J 
512 = 89 Ind Cas 534 Where son is proved to have received assets from father, 
onus IS on son to prove amounts of assets received from father AIR 1933 Lah 
447 In a suit on promissory note executed by deceased grand father decreed 
against estate of deceased, decree is against defendants as legal representatives and 
limited to joint family estate in iheir hands 34 Bom L R iooS=A I R 1932 
Bom 522 Where the defendant is sued as the heir of her deceased mother and 
contends that she has no assets of the decease in her hands the question as to 
assets should not be determined m the suit itself when no issue is framed on it 
Such a plea is confined to execution only AIR 1931 Nag 173®=27N L R 247 
Rents and profits are legal incidents of immovable property and must be of the 
same character as the properly itself 9 O W N 315=137 Ind Cas 632==! R 
1932 Oudh 261 An application for execution of a money decree obtained against 
his brother and, notwithstanding objections raised by the brother, a portion of the 
amount was realised from out of the assets of the deceased in his hands The brother 
did not then raise the plea that the 
payment of the decree debt, although he 
raised by him m bar of a subsequent appl 
the realization of the balance due 10 
barred by rts judteaU 9 0 W N 31 
Thougb heir is legal representative of ^ 

A I R 1934 Rang 93 


53« [iVrai'l For the purposes of section 50 and section 52 , properly tn 

. , , , , the hands of a son or other descendant which is 

Liability of ancestral pro under Hindu law for the payment of Ihe 

P ^ debt of a deceased ancestor, m respect of 

which a decree has been passed, shall be deemed to be property of the 
deceased which has come to the hands of the son or other descendant as 
his legal representative 

Scope— Decree against Hindu father can be exe uted against the entire joint 
orooerty in the lands of his sons and ancestral property is to be deemed assets of 
deceased 32 Bom L R 919=127 Ind Cas 507 , A- I K 19*5 All 471=23 A L J 
467=88 Ind Cas 290, 81 Ind Cas 15 = 27 O C = O L J 202 , A I R 
pat 605 The ancestral property in the hands of the son is liable under Hindu 
T , q\v for the payment of decree on debt due by father unless and until the son can 
Drove that there was in fact no debt at all or that the debt was ta nted with immorality 
A I R i92j All i?i='’o A r f 060=1 F iA Tiv ^1 = 71 Ind Cas 417, 
A I R 1930 ^75 > see also A I R 

1933 All iio=I9j 2 ratuity to heirs of a 

deceased emplo>ee ^ ^ AIR 1923 Oudh 

31 = 9 O L r 401=4 U P L R Oudh 96=25 O C 53 Order for attachment of 
the properly in execution of a mortgage decree against son as legal representative 
IS not necessary A 1 R 1923 Pat •93=3 RL T 43=6 Pat L J 451 Nephew 

IS not descendant for purposes of s 50 AIK 1923 v\il 539=21 A L j 3S3=4SA 

455=73 938 It IS only in case of son or other descendant and not 

brother that a person taking properly by survivorship can be joined as legal re 
presentative. A I R 1924 All 873=7® *no Cas 637 A decree cannot be passed 
against son as legal TcpTesenulive and a separated Hindu brother for appronriatinG' 
cron, sown by the deceased father A. I R 1927 All 683= loa Ind Cais asR 


crop- sown by the deceased father A. I R 1927 All 683=103 Ind Cas 338 
Collector haS power to deliver possession of standing crops AIR 1027 Nair 

300=103 Ind Cas 231 In order to determine wheiher a certain person is the leffal 

represenutive of the deceased wuh regard to the property sought to be attached the 
m>l Ibt dale of ihe altachmeal of £ 
property A I R >926 All 220=4SA 245=24 \ T T tr.A 


1930 Nag iJ4=*2i ina Cas 664 Section 53 is not confinedTo mon*ey ^crec^ 
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AIR 1924 Mad 571 = 46 M L J 471 = 19 L W 484=34 M L T 209=83 Ind 
Cas 9S5 Although the land belonging to Hindu father is exempt from attachment 
in the hands of the agriculturist son under the Deccan Agriculturists Relief Act the 
rents thereof are liable to attachment to the extent of the property tnhented AIR 
1929 Bom 233 The legal representaiire of a deceased lamberdaris, so far as the 
assets of the deceased in lus hands ere concerned liable to the same extent as the 
lambcrdar, that is to sij, not only for the money actually collected by the lamberdar, 
but also for money left uncollected owing lo his negligence or misconduct 1932 
^ J 873=13 L. 363 (Rev)=A L R 1932 A 1103 In execution of money 
decree against watand^r, watan property in hands of son is not liable A I P 
1934 Bom 116 Provident fund of deceased judgment debtor paid to dependant 
minor-son under Provident Funds Act s 4(1) is not asset in hands of son liable to 
auachment for faiht:T*s debt AIR 1934 Mad 173 


54 . [S, 265] Where the decree IS for the partition for an undivided 

t ^ . estate assessed to the pavment of revenue to the 

tjon of share ^ Government, or for the separate possession of a 

share of such an estate, the partition of the 
estate or the separation of the share shall be made by the Collector or any 
gazetted subordinate of the Collector deputed by him In this behalf, in 
accordance with the law (if any) for the time being in force relating to the 
partition, or the separate possession of shires of such estites 


““JO M L W 014-''* L I AIR I0-.3 Mid ,0 Pirtiiion of revenue also 

18 not necessary fui ijil iu li v of le sc loi Tl » sect on has no appli 

cation nher 10 para llo me tofrc%enues s as! c 1 for 14ft Ind Cas 201 = A 

I R 1933 Pcs loi !■') bu sec 34 C VV *4 80j= \ 1 H 1931 Cal io4“ ijo Ind Cas 
287 where it has been heM that n is not necessarv the plaintiff should ask for a 

latcs a sine for partition by a 
. , he whole estate 34 C \V N 

estate prayer for decision of 
4 C W N. 892=130 
such an estate “con- 
n adequate portion or 
- 1931 Cal 93= 58 C 

132 = 34 C W N 893= 130 Ind Cas 139 This section >5 meant to apply only in 
case of estates assessed to revenue in one lump sum for the whole estate and not to 
estates assessed at acre rates AIR 1926 Rang 8o-»sRang 206=4 Bur L J 260 
= 95 Ind Cas 39 Civil Court has no power to interfere with the Collectors proceed 
mgs 42 B 689=20 Bom L R 4ti = 46lnd Cas 10 Section 54 does not covera 
decree of a Civil Court on an application to paruuoa the lands of an estate under the 
Bem^ FLsfvVAS PaxijJ.vaa S<rJ. i P L. W ii= 38 lad Caa Qecce^ Oac tjara- 

tion of a revenue paying estate where separate allotment of the revenue is not asked 
for IS permissible iP L W 335 = 2 Pat L J 221=39 Ind Cas 173 Section 54 
only applies where the decree is for Darinioii of land by metes and bounds, that is, 
to Government Revenue as a whole s to be 
• tween the sharers to be held by them separately 

deaec in admmistriiioii suit 8L B U 338=10 

Bur L T 206=36 Ind Cis 389 


ARREST AND OSTBSTION 

55. [S. 336] (i) A judgment-debtor may be arrested in execution of a 
decree at any hour and on any day, and shall as 
Arrest and detention practicable, be brought before the Court, 

and lus detention may he in the civil prison of the district in which the 
Court ordering the detention is situate, or, where such civil prison does not 
afford suitable accommodation, in any other place which the Local Goiern 
ment may appoint tor the detention of persons ordered by the Courts of s 
district to be detained • 



i 96 


THE CODE OF CIVIL PROCELURE 


Provided, firstlj, thaf, for the purpose of maUng an arrest under this 
section, no dwelling house shall be entered after sunset and before sunrise : 

Provided, secondly, that no ouier door of a dwelling house shall be 
broken open unless such dwelling house is in the occupancy of Ihe judgment- 
debtor and he refuses or m any way prevents access thereto, but when the 
officer authorized to make the arrest has duly gamed access to any dwelling- 
house, he may break open the door of any room in which he has reason to 
believe the judgment debtor is Ic be found 

Provided, thirdly, that, if the room is in the actual occupancy of a woman 
who 13 not the judgment-debtor and who according to the customs of the 
country does not appear in public, the officer, authorized to make the arrest 
shall give notice to her that she is at liberty to withdraw, and, after allowing a 
reasonable time for her to withdraw and giving her reasonable facility for 
withdrawing, may enter the room for the purpose of making the arrest : 

Providod, fourthly, that, where the decree in execution of vrhieba 
judgment debtor is arrested, is a decree for the payment of money and the 
judgment debtor pays the amount of the decree and the costs of the arrest to 
ibe officer arresting him, such officer shall at once release him. 

{ 2 ) TJie Local Government may, by notification in the local official 
Gazette, declare that any person or class of persons whose arrest might be 
attended with danger or inconvenience to the public shall not be liable to 
arrest in execution of a decree otherwise than m accordance witli such pro 
cedure as may be prescribed by ibe Local Government in this behalf. 

(3) Where a judgment debtor IS arrested in execution of a decree for 
the payment of money and brought before the Court, the Court shall inform 
him that he may apply to be declared an insolvent, and that he* [may be 
discharged] if he has not commuted anv act of bad faiih regarding the subject 
of the application and if he complies with the provisions of the law of msol* 
fr»r time heinf' m farce 


he was atresteS, the Count [may release] him from arrest, ano, a ne laiis so 
to apply and to appear, the Court may either direct the security to be realized 
or commit him to the civil prison in execution of the decree 

Sub aeotion ( 1 ) — A money decree IS executable by arrest of judgment debtor 
A I U 1923 Na,' 98= ■ 5 j Warrant 

of arrest issued by Civil C lo the person 

10 be arrested A I R i .is submission 

to the custody by word or . „ touching the 

body of the person arrested A I R 1930 Kang 131 = 7 Rang 598=i23lnd Cas 
137, The provisions of this section are mandatory A I U 1938 Cal 62 = 54 C 

783=106 Ind Cas 66 Bar of arrest docs not predude decree holder from proceeding 
wuh execution by attachment and sale of movable or immovable property of the 
ludemcnt debtor AIR 1924 All 707 *=L R 5 A 408 Civ =82 Ind Cas 1 No 


Sub-seotion ( 3 ) —Mere absence of note in record and provisions of law under 
s 55 (3) have been complied with dMS not connote failure lo comply nor does failure 
to comply null ibose provisions invahdaie in irresr A 1 , Jl 10,0 Lah 7?6=ti 
P L R i8S=i28Ind Cas 51 a /a a 


SUb-BeotIon ( 4 )-Cou,icinnMcxlcndlheptnod oro„= mo, ill, illomd under 

s SS( 4 ) A > R 19=6 Mad 6S9=soM L J .77=19:6 u w. N 390 The surely 
• ">■= •urds '.ill be dischareed" by s. s of the 

Code of Civil Procedure (Amcndmem) Act, 1921 (3 of 1921 ) ® y s. 3 oi tnc 

t These «ords were subsfttufcd for the viords “shall release " Utf/ 
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. ■ ficiuy 

. . I. R* 

: . person 

. : t»H3 

vnsol* 

. « . . « • bond 

A I 

R i9joLah 575=125101] Cas'j 4 Surety producing tbc judbinent ilcblor before 
the Court ind requesting for bcjng absolted from further liability under ilic 
bond, shill be discharged A I K >929 Lali 262 = 30 i‘. L K 595=118 Ind 
Cas 438 , see also AIK i9rS Lah 974=116 Ind Ci$ 554 Court cannot 
procceil bOib against the judgment deb or and the security under s 55(4) A 1 K 
>9-9 Lab 479=ti7 Ind Cis 910 Serious tUness of the judgment debtor is 1 
valid execusc for non production so is loibsoUc surety from Itibiliiy under the 
. ■ • * Security cm be rciliscd on 

■ . nndrr 1 tsfi' \ t 


executing Court and not the decree bolder . .1/ . 1 j usuu ur 

realise security A I R 1929 All 377= H 9 Ind Cas 500 Judgment debtor 
is immune from irrcst and deienuon. on production of dctcnlinn order from the 
Insobencj Court 128 bid Cis 3 t 4 =»‘' I R t93o Ub 1070 1 Ins section should 

be interpreted to mein to apply m the proper form ind ificr the complnncc mill tin. 
forTnaluies prescribed by law or the rules friud ibereunder within flm nnsrtibed 


19*4 Horn 4*8-480 500-16 Oom I U *15-8, Ind Cis nrsurci'y 

sat of the cvecunon cue mJ such disimssil 
A t U 9JU Pif 487-51' L 1 336- 
. U sbniiH be directo I to tmumuc viVn,l 1 
, dcctared m insoWeni A 1 R iiajUom 

340-238001 L R 1263-46 D 702-64 Ind. Cis 648 Couri cm refuse to cxeciiifi 
decree against deposit of secutuy in first instance or ttaluaiion of u under order of 
Court A I R 1922-Com 340-46 Bom 70*“*-3Rom L R f'03-64 hui Cis 
648 Amount reahied on forfeiture of security under 5^ 5$ (4; is 10 be rrenitil 

_\r md ibovc the 
• - ‘s 778 Surety s 

, by the |ucl^,meiu 

*73~34liid Cis 

407 , see also A I R 19** Pat 72-19*1 Pat 19-1 P L T 694=5 P L J jiy- 
57 Ind Cas 303, AIR iQ33Mid 560— 145 Ind Cas S3> A surety is bound by 
the terms of the bond executed by him 55 A 548=144 lad Cas 73'— A J R {(,,, 
V / ^ ^15 ^■mu’ltaneous 

A L R t9a3 Nig jgj« 

see also A 1 K 193, 

, s to be clnrged under art 6 

jargeable under the Stamp 

Act 34 P L R 480=143 Ind Cas I3.l4l>ab 284=*i2bah LT 52 = 141 Uid Cjj 
30=34 F L R 13a— A I R 1935 Lah 89IS B) 

By the absence of the decree holder on 1 pirticular date the liabvlny of the surety 
does not come to in end and is matured when application for insolvency is not midp 
within 
Ind C 
surety 

should • 

Bom 

bond 1 • 

apphea ' ' * 
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Provided, firstly, that, for the purpose of making an arrest under this 
section, no dwelling house shall be entered after sunset and before sunrise • 
Provided, secondly, that no outer door of a dwelling house shall be 
broken open unless such dwelling house is in the occupancy of the judgment- 
debtor and he refuses or in any way prevents access thereto, but when the 
ofiScer authorized to make the arrest has duly gained access to any dwelling- 
house, he may break open the door of any room in which he has reason to 
believe the judgment debtor is tc be found 

Provided, thirdly, that, if the room is in the actual occupancy of a woman 
who 13 not the judgment-debtor and who according to the customs of the 
country does not appear in public, the officer, authorized to make the arrest 
shall give notice to her that she is at liberty to withdraw, and, after allowing a 
reasonable time for her to withdraw and giving her reasonable facility for 
withdrawing, may enter the room for the purpose of making the arrest . 

Providod, fourthly, that, where the decree in execution of which a 
judgment debtor IS arrested, IS a decree for the payment of money and the 
judgment debtor pays the amount of the decree and the costs of the arrest to 
(he officer arresting him, such officer shall at once release him. 

(a) The Local Government may, by notification m the local official 
Gazette, declare that any person Of class of persons whose arrest might be 
attended with danger or inconvenience to the public shall not be liable to 
arrest in execulxon of a decree otherwise than m accordance with such pro 
cedure as may be prescribed by the Local Government in this behalf. 

(3) Where a judgment debtor IS arrested in execution of a decree for 
the payment of money and brought before the Court, the Court shall inform 
him that he may apply to be declared an insolvent, and that he* [may be 
discharged] if he has not committed anv act of bad failh regarding the subject 
of the application and if he complies with the provisions of the law of insol- 
vency for the time being in force * 


be was arrested, the Count [may release] him from arrest, and, if he fails so 
to apply and lo appear, the Court may either direct the security to be realized 
or commit him to the civil prison in execution of the decree 

Sub section ( 1 ) — A money decree is executable by arrest of judgment debtor 
A 1 V. 1912 Nag 98*5 N L J 49*i8N L. R 145 = 65 lod Cas 55 Warrant 
of arresMSSued by Civil Court need not be shown in the first instance to the person 
to be arrested AIR 1931 Cil 79=250 W N 815 Unless there is submission 


with the plaintiff 146 Ind Cas 543=A I R 1933 Lah 733 

Sub-section ( 3 ) — ^hlerc absence of note in record and provisions of law under 
s 55 (3) have been complied with does not connote failure lo comply nor does failure 
to comply vuth those provisions invalidate an arrest A I. R 1930 Lah 736 => 3 i 
P L R iS3=i38Ind Cas 51 

Sub section ( 4 ) — Court cannot extend the period of one month allowed under 
s 55(4) A 1 R 19:6 Mad 6 S 9 =SoM L J 477=.1926M W. N 390 The surety 


Cot 


irged" by s 3 of the 
, U/tf 
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ficiary 
I R 
p&rson 
1 = 112 
insol* 
bond 
A I 

R 1930 Lah 575 = 125 Ind Cas 3 4 Surety producing the judgment debtor before 
the Court and requesting for being absolved from further habihiy under the 
boid, shall be discharged A I R 1929 Lah 262=30 P L R 595=li8Ind 
Cas 438 , see also AIR iqiS Lah 974= Ind Cas 55^ Court cannot 
proceed both against the judgment debtor and the security under s 55 (4) AIR 
1929 Lab 479=117 Ind Cas 910 Serious illness of the judgment debtor is a 
valid execuic for non production so as 10 absolve surety from liabiliiy under the 
bond A I R 1929 Lah 479 = 117 InJ Cas 910 Security can be realised on 
failure to comply nith either of the two conditions unders 55(4) A 1 R 1927 
, ■ 3btor 

4 the 

. in or 

realise security A 1 R 1929 All 377 = 119 Ind Cas 500 Judgment debtor 
IS immune from arrest and detention, on production of detention order from the 
Insolvency Court 128 Imi Cas 3t4=A I R 1930 Lah 1070 1 his section should 
be interpreted to mean to apply m the proper form and after the compliance with the 
formalities prescribed by law or the rules fraud thereunder within the prescribed 


^k*'*'*! ihu judgment debtor \ 1 R 1926 Mad 286=66 Ind Cas 304 Surely is 
liable where judgment-debtor ^oes not appl> and d cs after prescribed date A I R 
1934 Bom 428— 48B 500 26 Uom L R 415 — 8>lnl Cas 3j7 Lability of surety 
under bond does nat cease with ih** d smissal of the cse utinn case and such dismissal 
Court failmgi decree holder can enforce n AIR 1)24 Pat 487- SP L T 336= 
81 Ind Cas 703 The surety under $ 54 (4) should be directed to coni 11 ic until a 
final order IS made on his petition to be declared an insolvent AIR 1912 Bom 
340=23 Bom L H 1263=460 703=64 Ind. Cas 648 Court can refuse to execute 
decree agaiost deposit of security tn first instance or realuation of u under order of 
Court A I R J922-aBom 340=46 Bom 70* =23 Bom L R 1263=64 Ind Cas 
648 Amount realised on forfetture of seruniv under s sc (tl is tn be rredund 
against the deaetal amoun 

decretal amount A I R 19 • • 

liability is not terminated „ 

debtor or the dismissal of an execution petition (1916)2 M W N 273 = 34 Ind Cas 
407 , see also A I R 1921 Pat 72=1921 Pat 19=1 P L T 694=5 ^ ^ J 4I7= 

• . surety is bound by 

. . as 73 i = A I R 1933 

■ . . t . 6] S S^^n^^.Va^^eo^.■4 

R 1933 Nag 193= 

41 • so A I K 1931 Bom 

• charged under art 6 

of the Second Schedule of the Court Fees Act, u is not chargeable under the Stamp 
Act 34 P L R 480=143 Ind Cas 12 , 14 Lah 284-12 Lah LT 52=141 Ind Cas 
30=341' L R I32 = A I R 1933 Lah 89(3 B) 


doe 

will 

lad 

sun _ 1 - 6» 

should be taken under s 143 33 Bom L R I593*=t35lnd Cas 8i2=A I R 193J 

Bom 77 An order under s 55(4) rejecting an application for forfeiture of security 
bond is appealable 34 Ind Cas 247=10 Bur L T 15 But an order passed oo 
application to cancel surety bond is not appealable 55 A 548 = 144 Ind Cas 
73i = A I R 1933 All 382 Where a person stands surety for a judgment debtor 
under a money decree and the Court after giving notice to surety under s 145 of the 
Code, orders the security to be realised under s SSU) 'he surety can appeal against 
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the order 338001 L R 1593 A surety is not liable when appitcation of insolvency 

by the judgment debtor IS dismissed for want of particulars required under s 13 of 


stand surely 32 Bom L R 739 ^ ^ 

56 [S 245 A] Nolhwithstanding anything in this Part, the Court 
Prohibition of arrest or de shall not order the arrest or detention in the 
tention of women in execution civil prison of a woman 111 execution of a decree 
of decree for mone> for the payment of money, 

57 . [S 338 ] The Local Government may fix scales, graduated accord 
»ii„ Jng to rank, race and nationality, of monthly 

wance allowances payable for the subsistence of judg 
ment'debtors 


58 fSs 341 , 342 ] (/) Every person detained in the civil prison m 
Detention and release execution of a decree shall be so detained, — 

(a) where the decree is for the payment of a sum of money exceeding 

fifty rupees, for a period of six months, and 
tn any other case for a period of six weeks 
Provided that he shall be released from such detention before the expira 
tion of the said period of six months or six weeks, as the case may be,-- 

(1) On the amount mentioned m the warrant for his detention being paid 
to the officer in charge of the civil prison, or 
yij on the decree against him being otherwise fully *^atisfied, or 
(in) on the request of the person on whose application he has been so 
detained, or 

(iv) on the omission by the person, on whose application he has been so 
detained to pay subsistence-allowance 
Provided, also, that he shall not be released from such detention under 
clause (/») or clause (/»), without the order of the Court 

(a) A judgment debtor released from detention under this section shall 
not merely by reason of hts release be discharged from hia debt, but he 
shall not be liable to be re arrested under the decree in execution of which 
he was detained in the civil prison 


59 . (S 653 ] (/) At any time after a wairant for the arrest of a judg- 
„ , .1 ucnl debtor has heeii issued the Court may 

Release on ground of illness cancel it on the ground of his serious illness 
(2) Where a judgment debtor has been arrested, the Court may release 
him if, in Its opinion he is not in a fit state of health to be detained in the 
civil prison 

(s) Where a judgment debtor has been committed to the civil prison, he 
may be released thereform — 


(a) by the Local Government, on the ground of the existence of any 
infectious or contagious disease, or 

(£} by the committing Court, or any Court to which that Court is 
subordinate, on the ground of his suffering from any serious 
illness 

(^) A judgment debtor released under this section may be re arrested, but 
the period of his detention in the civil prison shall not m the aggregate exceed 
that prescribed by section 58 

Scope — The Court lias no authority lo fix any term of imprisonmcnl under this 
section A'lien committing a debtor to ja 1 $ C W N US A judgment debtor 

arrested and released immedia(ef> without being imprisoned miy be re arrested 
U B R (1S97 1900) Vof II 281 The fact that a judgment debtor arrested in 
execution of a decree was relcised owing to non pajmeni of subsistence money by 
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the decree holder is no bar to his being arrested again in execution of the same 
-.iS \ i|-* T ^ t T> T -1 A payment of subsistence 

time 22 Ind Oas 25 Cost of 
t=gBur L T 159=6 L B R 
^ „ taken to civil jail, he cannot 

be deemed to he released from devenuotv under s sdas to exempt him from re*atcest 
A. I R 1929 Lab 361 = 118 Ind Cas 5^1 


Attachment. 


60 [S. 266 ] (i) The following property is liable to attachment and 

1 1 1 . .. sale m erecuUoti of a decree, namely, lands, 

aSSte'liSt?™ house. 0, other b„.Jd,ng,. goods, monej bauk- 
notes, cheques, bills of exchange, hundis, pro 
missory notes, Government securities, bonds or other securities for money, 
debts, shares in a corporation and, save as hereinafter mentioned, all other 
saleable property, moieahle or immoveable, belonging to the judgment debtor, 
or over which, or the profits of which, he has a disposing power which he 
may exercise for his own benefit, whether the same be held in the name of 
the judgment debtor or by another person in trust for him or on his behalf : 

Provided that the following particulars shall not be liable to such attach 
ment or sale, namely — 


(a) the necessary wearing apparel, cooking vessels, beds and bedding of 
the judgm'^nt debtor, his wife and children, and such personal 
ornaments as, m accordance with religious usage, cannot be 
parted with by any woman , 

tools of artisans, and where the judgment debtor is an agriculturist, 
his implements of husbandry and such cattle and seed gram as 
may, in the opinion of the Court, be necetsaty to enable him to 
earn his livelihood as such, and such portion of agricultural 
produce or of any class of agricultural produce as may have been 
declared to be free from liability under the provisions of the 
next following section , 

{c) houses and other buildings (with the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for 
iheir enjoyment) belonging to an agriculturist and occupied 
by him , 


((i) books of account , 

{g) c ^ ® pensioners of the Government, or 

payable out of any* service family pension fund notified in the 
Gazette of India by the Governor General in Council m ihis 
behalf, and political pensions , 

(A) allowances (being less than salary) of any public officer or of any 
servant of a railway company or local authority while absent 
from duty , 

(1) the salary or allowances equal to salary of any such public officer or 
servant as is referred to in clause (A), while on duty, to the 
extent of — 


* For notification declaring stipends and gratmues pajablc by certain Faaidy 
Pension Funds to be exempted from nttachment or sale m execution of a decree, tee 
Gazette of India 1909 Pt 1,5 
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Stand surely 32 Bom L R 739 ' ^ r - 

56. [S 245AJ Nothwithslanding anything jn this Part, the Court 
Prohibition of arrest or de shall not order the arrest or detention in the 

tention ofv\omen in execution civil prison of a woman in execution of a decree 
of decree for monej for the payment of money, 

57, [S. 338] The Local Government may fix scales, graduated accord* 
Subsistence allowance 

ailovrances payable for (he subsistence of judg- 
ment-debtors. 


58 fSs. 341 , 342,] (/) Every person detained in the civil prison in 
Detention and release execution of a decree shall be so detained,— 

(0) where the decree is for the payment of a sum of money exceeding 

fifty rupees, for a period of six months, and 

(1) 111 any other case for a period of six weeks ; 

Provided that he shall be released from such detention before the expira- 
tion of the said period of six months or six weeks, as the case may be,— 

(0 on the amount mentioned in the warrant foi his detention being paid 
to the officer in charge of the civil prison, or 
(n) on the decree against him being otherwise fully satisfied, or 
(tti) on the request of the person on whose application he has been so 
detained, or 

(m) on the omission by the person, on whose application he has been so 
detained to pay subsistence-allowance : 

Provided, also, that he shall not be released from such detention under 
clause ( 11 ) or clause («0» without the order of the Court. 

(a) A judgment-debtor released from detention under this section shall 
not merely by reason of bis release be discharged from his debt, but he 
shall not be liable to be re arrested under (he decree in execution of which 
he was detained in the civil prison. 


59. [S 653] (/) At any time after a warrant for the arrest of a judg- 
II ent debtor has been issued the Court may 
Release on ground of illness ca„ce| it on the ground of his serious illness, 

(a) Where a judgment debtor has been arrested, the Court may release 
him if, in its opinion, he 13 not in a fit slate of health to be detained m the 
civil prison 

(S) Where a judgment-debtor has been committed to the civil prison, he 
may be released thereform — 


(o) by the Local Government, on the ground of the existence of any 
infectious or contagious disease, or 

{b) by the committing Court, or any Court lo which that Court is 
subordinate, on the ground of his suffering from any serious 
illness 

(■f) A judgment debtor released under this section may be re arrested, but 
the period of his detention in the civil prison shall not m the aggregate exceed 
that prescribed by section 58 , 

Scope — ^Tlie Court has no authority lo fix any term of imprisonment under ihis 
section when committing a debtor lo jail 5 C W N 145 A judgment debtor 
arrested and released immcdiatelj without being imprisoned may be re arrested. 
U B R (1897-1900) Vol n 281. The fact that a judgment debior arrested in 
e»ecution of a decree was released onmg tonon payment of subsistence money by 
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the decree holder is no bar to his bcin^ arrested again in execution of the same 
decree a6 A. 317 , see also AIR 1929 Lah 361 A payment of subsistence 
money is not valid unless u reaches the officer m time 22 Ind Gas 25 Cost of 

clothing IS not subsistence allowance 17 lad Cas 911 = 9 Bur h T 159=6 L B R 

61 Where a judgment debtor IS released while being taken to civil jail, he cannot 
be deemed to be released from detention under s 58 as to exempt him from re arrest 
A. I R. 1929 Lah 361 = 118 Ind Cas 531 

Attachment, 


60 . [S. 266 .] (r) The following property is liable to attachment and 
..--1. sale in execution of a decree, namely, lands, 

aL salt m Lsc'a.ion of doct« ’’“‘.'.‘''"S'. 5““*. bank- 

notes, cheques, bins of exchange, hundis, pro- 
missory notes. Government securities, bonds or oilier securities for money, 
debts, shares in a corporation and, save as hereinafter mentioned, all other 
saleable property, moteable or immoxeable, belonging to the judgment-debtor, 
or over which, or the profits of which, he has a di.posing power which he 
may exercise for hts own benefit, ivhether the same be held in the name of 
the judgment debtor or by another person m trust for him or on his behalf : 

Provided that the following particulars shall not be liable to such attach- 
ment or sale, namely . — 


{a) the necessary wearing apparel, cooking vessels, beds and bedding of 
the judgment debtor, his wife and children, and such personal 
ornaments as in accordance with religious usage, cannot be 
patted with by any woman , 

(i) tools of artisan® and where the judgment debtor is an agriculturist, 
Ins implements of husoaidry aid sucli cattle and seed gram as 
may, in the opinion of the Court, be necessary to enable him to 
earn his livelthood as such, and such portion of agricultural 
produce or of any class of agricultural produce as may have been 
declared to be free from liability under the proviMons ohhe 
nest following section , 


if) bouses and other buildings (with the materials and the sites thereof 
and the land immediately appurtenant thereto and necessary for 
their enjoyment) belonging to an agriculturist and occupied 
by him , 


(i) books of account , 

(«) a mere right to sue for damages , 

(/) any right of personal service , 

stipends and gratuities allowed to pensioners of the Government, or 
payable out of any* service family pension fund notified in the 
Gazette of India by the Governor General in Council m this 
behalf, and political pensions , 


(A) allowances (being less than salary) of any public officer or of any 
servant of a railway company or local authority while absent 
from duty , 

extent of — 


•For notification dechnng stipends and gratuities 
Pension Funds to be exempted from nttachment or sai 
Gazcue.of India 1909 Pt 1,5 


pajable by certain Family 
execution of 1 decree, iff 
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(i) the whole of the salary, where the salary does not exceed 
rforly]" rupees monthly , 

(li) •(forty I rupees monthly, where the salary exceeds •[forty] 
rupees and does not exceed * (eighty] rupees monthly , 

(/«) one moiety of the salary in any other case , 

(j) the pay and allowances of persons to whom the Indian Articles of 
War t apply , 

(^) all compulsory deposits and other sums in or derived from any fund 
to which the J Provideot Funds Act, 1897, for the time being 
applies in so far as they are declared by the said Act not to be 
liable to attachment , 

(/) the wages of labourers and domestic servants whether payable in 
money or in kind , 

(ff») an expectancy of succession by survivorship or other merely con 
tingent or possible right or Interest , 

(ti) a right to future maintenance, 

(i>) any allowance declared by any law i>assed under the §Indiaii 
Councils Act, 1861 and 1892II to be exempt from liability to 
attachment or sale m execution of a decree , and, 

(p) where the judgment debtor is a person liable for the payment of 
land revenue, any moveable property which, under any law for 
the time being applicable to Jam. is exempt from sale for the 
recovery of an arrear of such revenue 
Explanation — The particulars mentioned m clauses (g), {h\ (1), (j), (/) and 
(e) are exempt from attachment or sale whether before or after they are 
actually payable 

[Provided that where the decree holder is \ society registered or deemed 
to be registered under the Co operative Societies Act, i 9 i?, and the judgment 
debtor is a member of the society, the provisions of sub clauses (1) and (hJ 
shall be construed as if the word ‘twenty' were substituted for the word 
" forty ” whetevec it occurs and the word “forty” for the word eighty, *JT( 

(3) Nothing n this section shall be deemed— 

IT > 


Scope — Fxccpiion under tins section c-in be claimed only by the ludumcnt drl lor 

• } 


( _ — ^ tActu lon 

of a decree nor can u vest 10 a receiver AIK 1930 Sind 73=»i2tlnd Cas 876 
When jiroperty is offered as security the propnenry interest of the surely is not auin 


accruing from immovable property not belonging to judgment debtor cannot be 
attached A I K 1929 Cal 152=* 33 C W N '’82™ 121 Ind Cas 751 Exempuon 


♦ The words forij and eighty were substituted for the words twenty md 
"forty ’ respectively by s 2 of the Code of Cuil Prorcduic (Amendment) Act 1923 
(26 of 1923) 

tv of 1869 iI\oriS97 

8 now ihe Government of Imln Act 1915 (5 and 6 Geo 5 Cb 61) 

II 2^ 25 Vict c. 67 , 5} i!k. 56 Vict c 14 ^ Added by Act 20 of 1925 

** The letter and brackets (o), theword’or* and clause (3) were rf[ci!ed b\ s 3 
andSch II, Rep and Amending Act lOU (to of 1914 } 
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• . • Ind Cas 303 

I R 1929 Rang 
ccily good faith 

and innocently in attaching WTong property but is nevertheless liable if damages 
haae been caused by his mistake AIR 192S 390“^ N L J 170=94 

* =r 

9 

. t . . a 

d 

1173 = 55 M L. J 382 = 28 L W. 314=113 Ind Cas 416 Gro\es situate onex- 
propnetory holding cannot be attached and sold in execution of a decree A. 1 R 
1997 All 779= 101 Ind Cas 526 Omission to follow correct procedure under the 
appropriate order and rule is merely an irrcgul trity 1 ot lendering sale a nullilj 
A I R 1957 Ml 76 = 49 A 292 = 25 A L J 173 99lml Cas 443 If there is a 
present gift with a postponed payment a vested interest is created AIR 1926 
Mad 371 = 20 \I L J 79=92 Ind Cas 1021 Lstaie in the hands of ihc mother oi 
deceased proprietor who derives her title by virtue of lier mainage is liable to 
attachment for pay ment of debts incurred b> previous male holder AIR 1926 
Lab 7=26 P L R 733 = 90 Ind Cas iOj2 

Saleable property -^Tlie equity of redemption is a substantial right capable 
of b"ing aiuched and sold A f R 1923 Rang 119=70 Ind Cas 530 It is clear 

that the Court can only sell in execution property «hich the judgment debtor can 

lawfully alienate 70 Ind Cas 466=45 M 020-42 M L J 477 Interest of a 
" ’ ble property within s 60 as it is 

A 1 R 1927 Rang 274 = 5 
118 9 Bur L 1 74 Property 
f I c iy mert in common being 
^ I pt 1 rills as light of any 
member ccas's on I 1 il ^3 I Cas Fi 1 | j t 01 ccount of 

offering or to tic ilviiy bn g <1 1 jc itiin aid 1 1 ( ic 1 l< 1 c cam ot be 

attached i P L T 75 = 55 Ind Cas 175 A light to rtconvey ance and 
yvossesston of property worth fifteen lakhs for payment of six lakhs is property of v 
very V duablc kind which IS ittachable and saleable A I R 1921 Mad 498 = (i930 
M W N 519 property IS not attachable and saleable in execution of personal 

decrees against Mohant AIR 1931 Oudh 119=8 0 L J 3to=6t )nd Cas 
757 Right to hold property as security for dower debt and to continue m possession 
thereof until dow cr debt is satisfied is transferable property A 1 R 1923 Pat 33= 

3 Pat 84 = 4 P L T 272 = 70 Ind Cas 312 

only authorises ihe attachment of property 
s a disposing power which can be exercised for 
J - t I (P C ) , 10 Pat 582=132 Ind Cas 868=12 

Pat L T 5 o=A I R .931 Pat 364 Sons of assured deceased can not prevent 
attachment of money payable under policy AIR 1928 Cal 518=55 C 1315— 
47 C L J 587 = 32 C W N 634 114 Inl Cas 658 see also 37 B 471 Where 
Hindu widow is resiritU-d b\ deed of compromise from having any disposing power 
the properly so i,oi cannot be aiiaclicd AIR 1923 Bom 276 = 15 Bom L R 293 
= 47 B 597=73lnd Cas 196 The ju Igment febtor retains an uiierest in the pro- 
perties even after they are sold in execution till the sale IS confirmed and the same 


case be attached 13 

« '511 The 

Nawab of Moorshedal 

ofiis of his 

properly 58 I A 215 

P C 160 

= 61 M L J -'08= 

• 10 dispose 

partner’s interest ir 

A 1 R 

1929 ’llad 641 = 52 M 563 = 29 L 

\V 823=^7 M L J 264= 116 Ind Cas 343 If 
led interest is created 92 Ind 


■ 9 Where the Khacinn's share tn 

sold the tight to such a share 


yC 38 = 4 C W N 87 . 9C W' 
A 1 R 192S All i 93 = ,o '' 

507=26 A L J 253=103 Ind Cas 229 Sum standing to the credit of deceased m 
the Benefit Fund IS not a debt liable to attachment A L R 1933 Rang 48“A I 
B 1933 Rang 23=142 Ind Cas 360 Attaching creditor can attach any debt due 

C C. H Vol. 1—26 
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Ind Cas^SSi ^ future, such debt is unattachable A I R 1925 Cal s6i=*78 


R “ ““ ID attachment 9B H C 

vessels “a "‘Si?,*'""'’ “ "“<* 9 » 106 Cook.ng 

Cas el™ ^ ® 1933 All 34 <=. 5 J A 399 =i 36 In(r 


'” 9 '*'n» '"3 'ool 6 $ Tnd Cas 3i6 Anisan is one 
CHgigcd m a mcchani ■• 

5 L W 596-38 Ind , ■ . ’u 

" R 133 The word 

^ ^ ^^^.34^ = 136 Ind Cas 280' Agnculturisis include not Vnly 

lus or proMietors cultivating land but also persons engaged m cultivation of land 
4111 475— 19 Bom L R 281 = 39 Ind Cas 639 Cattle necessary for agricultural 
p rpose cannot be attached 13 S L R 201 , 61 Ind Cas 777 When judgment 
cieuior IS in -I position 10 replace ihcm they can be attached 25 Ind Cas 117 Where 

juagment debtor s only source of living is not by cultivation of land, he is not an 
*3 Ind Cas 681 , see also 130 lid Cas 81=26 N L R 29S . A f 
7>6. A I R 1928 AH 2 H=ii 6 Ind Cas 20 , A I R 
M °°* = i°6Ind Cas 49, ic6Ind Cas 4S»A I R 1928 Lab 132 , A I R 
9-0 Nag 33=105 Ind Cas 129 A person iilling bis land for years does not lose bis 
has temporarily Jet out the land AIR 
• ad Cas 225 The term artisan” does not 

I 848=34 P L R £e9-A I R 1933 Lah 936 

)f preparing £ur from sugarcane is an iinplc- 


Clnuso {0 — The fact that 1 person cultivates his own land and thereby 
muntaiii liinisctf and lus fanul) will not necessarily make him any the less an agn 
All 30 The term “agnculturists ’ is used 
living by tilling the soil In other words 
ned b> cultivating tlie land and does not 
ntttssinly mini i urson who woiks with his own bands The propertjofan 
Jif,riciiuiiri^t I ) bi <-\iiii{ I under clause (c) must be «hown to have been occupied by 


111111 IS biuli for 1 rnosca of agriculture I c m order to enable the owner or occupier 
to culiivuc tin. lull! SOWN 1353 sec also s6 N L R 895“A I R (1931) 
N 8».iaoIml Cis 81 art? rir Tt)»i45lnd Cas 326=11 Rang 


in agricuUiirisi and occupies the building in titai ^paciij 

All £65 


sanly impl> thai ihe> have tliemschcs ceascH m K-. ,, .. ncces- 


V L R io6=A I R 1933 Nag 
d from attachment ev en if not 
—2 A W R 580 A judgment 
of land is not his sole means of 
lurces others than agriculture 
pt a house 
occupied 
• P L R 

s on the 
ncuUunst 
nd other 
Ind Cas 
aculiunst 
I -- - at he IS 
1913 A L J 499=135 
It IS doubtful whether 
a person nuking his living b\ 
s a Government servant cannot be 
ling ilie land 90 W N 1144 = 16^ 


longer occup) ‘be house in the capiafy^fagniihumts^Vo^-'T "o 

Cas A a 6 «-A L R 1932 £ 6 , Wh«e hous? 7 o braaari:. .^r 


of deceased debtors as agriculturists it need nor 1- 1 1? hysons 

failicr clso occupied as atficulturisi A T K “gjj" 
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Objector having properties more than sufiicient for his agricultural requirements can 

not claim caempiion in respect of all A I R 1929 Lah 181=30 P L, R 29=10 

Lah L J 543 ‘"ii 5 lnd Cas ^78 Ilieavord occupation docs not nccessanl) mean 
residence ’ onl) A I R 1927 All 244— 99 Ind Cas 376 Itisonl) house occupied 
b> agriculturist as such that is exempted AIR 1927 Lah 66-98 Ind Cas 857 , 
see also A I R 1927 Lah 230=92 Ind Cas 759 ‘Occupied by means ‘ lived in by ’ 
cr ‘ used for agricultural purposes by' AIR 1926 Lah 2^0=92 Ind Cas 759 
The word agriculturist must be strictly construed A large landed proprietor e g 
owning 300 acres of land c%cn though his sole mcomeisfrom land, is not an igtt 
cuUuiast 92 Ind Cas 398 = A 1 R 1926 hlad 950=49 M 227 = soM I J 90 = 92 
Ind Cas 396 Agriculturist does not cease to be so merely because he becomes 
AkaU A I R 1925 Lah 33 t = 7 Lah L J 95=29!’ L R 463 = 88 Ind Cas 543 
Burden of proa ing ctempiion lies on i>crson objecting to attachment AIR 1925 
All 432 = 87 Ind Cas 564 , A 1 R 1930 Lah 1034—31 P L R 842 = 130 Ind 
Cas 419 Agriculturist whose house is exempt from attachment ts one who 
tills field and gets livelihood mainly from cuUivalion 20 C W N 874=35 
Ind Cas 343, 14 A L J 240=33 Ind Cas 727. 39A I20=14A L J 1031 = 38 
Ind Cas 171 House of an agriculturist appertunaiit to liis holding not liable 
^ sale in execution of decree obtained upon mortgage of the hou«e 51 Ind 

* Cas 546 Vacant site 
ill houses and other 

• '5 House of insolvent 

- » ^ wa V ) was stuimderi is not 


hom aitachn 1 V I R 1030 1 ai 129 7 Ra g 706 i-*! Ini Cas 777 A 
female ocvuf a icy c an loiculivai g ficll lerself an c agr cuUur st and her 
house ts exempt from tttacl mem AIR 19 '’ 7 574“ioN L j 159=10'* 
Ind Cas 712 If even without objection Court otherwise becomes cognisant ot the 
fact that the property attached was the house of an agriculiiirist it would be his duty 
to withdraw the attachment A I R i9^oAU 727= (1950) A L J I 244 “I 27 Ind 
447 Where there is no proof of a house being used for purposes of agriculture, 
it 13 not exempted from attachment A. L R 1934 Lah 76 

Clause (d) —Books of account are exempt from attachment 3B H C R 43 
But Court can require the judgment debtor to produce his books in Court 3 N W 
P H C R 334 of a IS not liable to attachment AIR 1923 

Pat 556=1 Pat 6ig=3 P L T 603=68 Ind Cas 944 

Clause (e) — A right to bring suit is exempt from attachment 3 W R Mis 18 , 
14 W R 152 , 6 N W P H C 95 , 78 Ind Cas 409, 76 Ind Cas 657,(1918) 
M W N 887 


Clause (f) — Dirtai Mahabtahvian being right to personal service cannot bff 
soil' in execution of money decree 41 A 11511—17 I £, f 842 = ^1 fnu' Cas 539 
Birt jijmani is a right to personal service, although Hindu Law regards this right 
as immovable property 43 Ind Cas 650 OfferinoS at temple being personal 
properly cannot be attached in execution 126? L R 1917=159? W R 1917= 

« o receive offerings is rijjlit of 

of occiipaiion of particular spot 
aUinicnt A I R ig^’O Oudh 
I • turn of worship of Goddess Kali 

AIR 1933 Cal 757 The 
iinerest of an utpat or priest’s share in the net balance of the offerings to the deity 
IS attachable A I R 1927 Bom 143=29 Bom L R 102-100 Ind Cas 1008 

, jle II Pat 384=140 

' 173 Pension implies 

*6 A 617 , 24 Ind 


C 160-= I9ji ' L. J 

4J3 = 3jC W \ 791 = 530 L. J 493=61 M L J 205-132 Ini Cis -27 (R C) 
There ts no prcsumpiion lint / ri^rr is political pension Judomem debtor 1 n 
iliatuisso I ri Ind Cas 833 , see also \ I R 1929 Nag ■'3'- « ‘6 Ind Cas Jt 
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Compensation by the Gov rnmeut for forest dues tn respect of ja^irhnd taken over by 
the Government for forest purposes is not exempt from attachment A I R 1930 
Bom 134— I2I Ind Gas 664 Where the pnnr tn K was of land rather than of 
revenue charged on land it is not a t 

632 (P C) affirming 36 A. 3ti=s23 • 

IS attachable A I R 1922 Ca! 19 

holder must prove that a particular pension IS attachable A I R 1922 All 429* 
44 A 697=20 A L J 679=68 Ind Cas 854 Gratuity granted to the heirs of the 
deceased employees by 2 Railnay administration is not assets of the employee lo the 
1923 Oudh 21 = 26 0 C 53 = 90 L J 401=69 Ind 
Universit) toils servants not being in the nature 
exempt from attachment AIR 1924 Lah 688 = 75 
Ind Cas 94^ Where trial Court directs sale of pension by decree execution 
Court cannot re open the question of saleability A I R 1925 AH 652 = 47 A 900 = 23 
A L J 841 = 89 Ind Cas 364 

Clause (h) — This clause is new It makes obsolete the decision in 6 M 179 
ClttU8B(]) — Where the judgment debtor is a public officer as defined in s 2 (17) 
C P Code his salary is exempt from attachment to the extent mentioned in cl (i) 
of proviso lo s 60 (i) C P Code and if he is not such a public officer it is not exempt 
from attachment to any extent AIR 1021 All 859*= 1933 A B J 1468= A 1 R 

1933 All 597 , see also 55 A 648= 4 

Ind Cas 897=35 Bom L R » 

18 W R 124, 40 A ai3-43l'id c » y-, , , « 

be attached 11 Bur I T 130=42 Ind Cas 90 A British Officer in Indian 
Army 15 liable to have half his salary attached under s 60(1) si Bom L R I43“S0 
Ind Cas 683 Insolvency Court can order a reasonable allowance to the insolvent 
from out of his half salary vesting 111 Receiver A I R 19*3 All 4bb“4S A 364“ 
at A L J 216=73 Ind Cas 413 The combined operation of s 28 (5) of Provincial 
Insolvency Act and s 60 ft) (in) is to make only half his salary divisible amongst 
the creditors A I R 1923 A 466=45 A 364=21 A L J 2!0-73in'i 413, 

see also A I R 1932 Mid 439=1,1922)111 W N 717=70 Ind Cas 572 

Clau9e(j)— Vide A I R 19 » . * "926 All 

122-48 A 73-23 A L J 9'’9 V" » 

by Commander in Chief under s • a 

137-50 Ind Cas 427 Ai Ar ,V« 

122- A I R 1926 A 122 The pay or a ->130 AIR 

1934 Bom 31 AIR 1933 Bom 185 

Clause (k)— Compulsory deposit m-ide in the General Provident Fund is not 
liable to attachment even after the retirement or death of the contributor from service 
A I R 1929 AH 4i7»(:929) A L J 670=51 A 845=127 ^nd Cas 622 , see also 
11 Rang 116=142 Ind Cas 36o=A I R I9}3 Rang 23 (F B ) , 33 Bom L R 
720=134 Ind Cas 558 = A I R 193> B 300 , 35 C 641=12 C NV N 633 , 29 B 250 
45 A 554=74 Ind Cas 746 46 C 962 = 54 Ind Cas 439 44 B 673-56 Ind Cas 
4^, Awl Cas -Pjr 7-^-A J B }24 VC W A 4 rS‘^i<tC 

347 , 45 A S54=2rA L J 454=74 Ind Cas 746 So long as if remains in the 
hands of the company it is exempt from attachment B it afier pa)nient it canie 
attached 29 B 259 . 50 C 347 , A I R 1927 Oudh 22=13 0 L J 425=1 LuTk. 
3x3=290 C 278=92 Ind Cas 673 Compulsorj deposit in Railway Provident 
Fund cannot be attached A I R 1923 c 585 = 50 C 347 = 27 0 W N 472=77 
Ind Cas 1025 

Clause (1) — As to who are labourers Vide 5 B 132 

‘ n completion ofid- 

I R 1931 Pat 76 = 
itcrest IS generally 

■ decree against the 

■ rest of heir in the 

a - Ind Cas 76 


= 35 »om L R 6i5 = A I R 1933 Bom 350 A/r/jf^rfor mm icnance is unatiach*^ 

ablcbutareceivercanbeappomcdtomanaj.cthc/rf^fr/'ftn-ihc decree holder A I 
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R 1933 Nag 266 A mere right of mainienancc cannot be Utached and sold 40 M 

j02_3o'\I L J 361=34 Ind Cas 381 » see also ?! O C 329=6 O L J i 37 = 49 
fnd Cas 511 Heritable annuity conferred by wU is liable to attachment as it is 
essentially different from r ght of maintenance A 1 R 19 ^* Oudh 164 = 240 C 

'■ lie, Receiver 

out of the 
and a\>ply 
3 Pat L R 

142=47A 385 = 32! A 263 = 49 M L J. 244 =(i 925 ) M W N 6jO = 30 C W N 
818-41 C L J 383 = 23 A L J 634=27 Bom L R 849 87 Ind Cas 29 S ( P C) 
Clause (p) — Vide 82 P R 1907 

61 [iV^o] The Local Goaernmeni,* may by general or special order 

_ , , published in the local official Gazette, declare 

cuSSfprS'Jf ?“'=■' PO'""", agntPltP'al produce, or of 
any class of agricultural produce, as may appear 
to the Local Government to be necessary for the purpose of providing until 
tbe next hartest for tlie due cultivation of the land and for the 
support of the judgment debtor and his family, shall, in the case of all agri 
cultuiists or of any class of agriculturists, be exempted from liability to 
aUachmenl ot sale m execution of a decree 

62 (S 271 ] (i) No person executing any process under this Code 

e . , ... directing or authorizing seizure of moteable 

property shall enter any dwelling house after 
sun<et and before sunrise 

(3) No outer door of a dwelling house shill be broken open unless such 
dwelling house t 11 the occopa cy of the judgn ent deb*or and he refuses or 
in any way prevents icces thereto but when the jei executing any such 
process has oalj ,,aiied acce s to any dwelling house he may eak open 
the door of any room in which he has reason (o believe a iy such property 
to be 

(3) Where a room in a dwelltng house is m the actual occupancy of a 
woman who, according to the customs of the country, does not appear in 
public, the person execu tng the pioce t 

that she, 13 at liberty to withdr-tw , 

her to withdraw and giving her rcasoi o -i 

enter such room for the purpose of seizing the properly, using at the same 
time every precaution, consistent with these provisions, to prevent its 
clandestine removal 

Scope — A shop or a goJown is not a dwelling house 3 B 99 

Clause ( 3 ) — 145 Ind Cas 2,9=34 Cr L J 963 

63 [S 285 ] (i) Where property not in the custody of any Court is 

T, . , , under attachment in execution of decrees of 

“vS --Co.u.s.ha. one .be Con,, wh.ch shall 
receive or realize such property and shall deter 
mine any claim thereto any objection to the 
attachment thereof shall be Uie Court of highest grade, or where theie is no 
difference in grade between such Courts, the Court under whose decree the 
property was first attached 

(2) Nothing in this section shall be deemed to invalidate any proceeding 
taken by a Court executing one of such decrees 

t see 7 C 410 
c cichofibem 
f such Couns 
by t\to Courts 
3 ourt of loner 

* The words wuh the pre^^ous sanction of the Goxernor General in Council" 
wereoniuedby s a and sch I, Part I, of the Devolution Act, 1920 (38 of 1920) 
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pride 27 A 56=*A ' and sale by inferior 

Court of immoveible pro jUon of decree of 

superior Court is not (1917) M W N 

5p3“33 L J 217=23 M L T 119:^41 Jnd Cas 612 , 32 Ind Cas 927 , 32 Ind 
Cas 41 , 38 C L J 266= A I R i(y»4 Cal 168— 75 Ind Cis 325 After atlichment 
Judge there was attachment and sale by 
class subordinate Judge is entiiled to call for 
_ Atnbuiion AIR JQ25 Bom 420=49 B 
655 = 27 Bom I R 917 = 89 Ind Cis 980, see aUo q8 Ind Cas 628=A I K 1927 
Mad 67=51 M L J 66t , . 

84 Ind Cas 63 Holde 
stopped by the si penor Cou 

any further app! cation A I R 1925 C1I 966=29C W N 575 = 87 Ind Cas 78?, 
A I R 1928 Rang 157 = 6 R 131 = 110 Ind Cas 744, see also 46 C 64=27 C L 
J 14, Object of this section is to prevent confusion in the execution of decree 
AIR 1921 Pat 140 = 2 P L T 19=6 Pal L. J 332 = 62 Ind Cas 33 Properly 
attached in execution of prior decree of different Court cannot be sold by Court 
executing a subsequent decree Sub section (2) profits such sale ivhen it has taken 
921 Pit 140=2 P L T 719=6 Pat 
cen Civil Courts or where it extended to 
A 1 R 19-’ I All I42=43A 612=19 
ittachment by inferior Court is prior to 
o superior Court, chiming rateable 
distribution is necessary , but where inferior Courts’ attachment is subsequent 
rateable distribution cinnot be diimcd uiihout application 25 C W N 
74 o«»A ti , see also 64 Ind Cas 493 = A I 

R 19 « A I R 1921 Pat 140-6 Pat L 

J 33a 3 -A 1 R 1933 A 5 <> 3 »“I 933 A L J 

921 C receive the amount and determine 

all claims thereto A L R 1933 M 569=A I R 1933 M 342=65 M L J 34 


64 [S 276] Where an altachmeiit has been made, any private trans 
_ , , . fer or delivery of the properly attached or of 

Private alienation of proper my interest therein and any payment to the 
ty after attachment to be void judgment debtor of any debt; dividend or other 
monies contrary to such attachment, shall be void as agamet ail claims 
enforceable under the attachment 

—For the purposes of this section, claims enforceable under 
an attachment include chims for (he rateable distribution of assets 


Scope — Section 64 relates to private alienalon of properly ifter it has 
been attached by order of 1 Court AIR 1930 Lah 858=128 Ind Cas 
304 It has no ipplicalion to a case tn which the alienation has been 
made after the issue of ati mUnm injunction restraining alienation of house 
yC I R i9?o Lih 858=128 Ind Cas 304 Attachment begins 10 be binding 
from when all processes of attachment necessary under ihe law to effect 
valid attachment hive been served ind not from the date of order of altachmcnt 
AIR 193* Pt 38=9 Pit S6 o=I 2 P L T 398= 129 Ind Cas 142 , see also 14, 
Ind Cas 813 
198=146 Ind 
alienations 

question and _ 

524=570 122 = 123 Ind Cas 737 , see also A 1 R 1929 B 395 = 53 B 851=31 
Bom L R IIU = 123 Ind Cis 510, AIR 1930 Bom 16=31 Bom L R 1209 = 
122 Ind Cis 836 , A I R 1923 Lab 261 = 3 LiU 414=69 Ind Cas 720, A I R 
1921 Oudh 170=8 O L. J 358= 16 Ind Cas 642 , A I R 1921 Mad 30=44 M 
333=40 M L J 65=62 Ind Cis 121 
For 

It isorde 

a”l'‘'k 193* All 

Attachment before judgment is not 1 process in exccut f>n of i decree Aliachnicnt 
,ns 64 rovers illicIttnciul)t.forejiiI},ii cm \ I R 19.^ Nig '^8-68 Iiil Cis 
ibS. sec also \ I R iy-9 C1I 494=53 C ^\ N C .74-122 Ind Cas 
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637, ii'jliid Cas 3j3=:A I R 1928 B 444.=* 30 Bom L R 1136 Au attachment 
's not effectual nU the prohibitory order ts m the Courthouse 59 ^ 1176=36 

C W. N 733-A L R 1913 Cal 33 , A L R i 934 All 12=1934 A L J 1301 
The attachment under s 64 must he made la the manner and published as prescnb 
ed m order 21, rule 54 39 Ind Cas 857 , 36 Ind Cas 732 = 3 O L J 432 , see also 
A I R 1922 Nag 233 = 68 Ind Cas 188 , 13 P L T 398 = A I R (i 93 ')P 58 = 129 
Ind Cas 142 = 9? 860 

Section 64 protects a creditor only from those transactions which are subsequent to 
ailadiment 21 C W 158 = 34 Ind Cas 953=23 C L J 115 A private trans- 
fer of property under attachroeut is not ahsolately void but IS only voidable 63 Ind 
Cas io 3 , see also A I R 192 
"Mortgage during aita'-hmenl is not 
443=44 714=20 ^ L J 722=— ,, 

aiiachman, before judgment AIR 1928 Bom 545=30 Bom L R 1488=115 Ind 
Cas 414, AIR 1921 Cal 801 = 33 C L J 7=62 Ind Cas 167 Section 64 is 
intended for the benefit of toe decree holder He can however agree to forego the 
, L W 988=44 M L J 80 = 72 Ind Cas 839 
promissory note from receiving money under 
I R 1923 Mad 317=44 M L J 2o5=(i923} 

SI, W N 91 = 72 Ind Cas 1S9 


Agreement to sale entered into before attachment does not create any interest or 
charge on the property and so it cannot prevail agairist attachment A I R 1 929 
Cal 494=33 C W N 8 o 3=57C 374=122 Ind Cas 637 The moment attachment 
comes to an end by reason of satisfaction of the decree, all claims under the attach 
rnent ceases to be enforceable A 1 R 1028 Bom 5t5 = 30 Bom L R 1488=1:5 
• • A 1 R 1929 Rang 229 = 7 Rang 201 

execution sale is held and not attacliment 
-O >m 545 = 30 Bom L R 1488=115 Ind 
Cas 414 Attachment does not coitmue after d smissii of execui on applicaced A 
I R I9''2 Nag 81 = 66 Ind Cas S,o \\ here cl um sun s deciee f and attachment is 
raised but the decree is reversed on appeal tie at aclinient revves and tenders 
transfer during interval invalid AIR 1922 Nag 138=4 N. L J 213 = 65 Ind Cas 
320 

* an interest 
d Cas 615 
sale Subse 
In the cir 

cumstances the transfer IS not contrary to attachment A I K 1928 Bom 545=30 
Bom L R t 488 =n 5 lnd Cas 414 It is only those persons who have claims en 
forceable under attachment that can take objection that the transfer was void \ I R 
1929 Pat 1=7 Pat 726=9 P L T 822 = 113 Ind Cas 673 A person who has 
merely obtained an attachment before judgment cannot put up a claim for rateable 
distiibuiion A I R 1928 Bom 545=30130111 L R 1488=115 Ind Cas 414 No 
lule passes by virtue of altachmem A 1 R 1929 L^h go=ioLnh 491 = 30 P L 
R 6=113 Cas 907 


\Vliere attachment IS wrongly released subsequent attachment will relate back to 
the lime when attachment was first made AIR 1924 Cat 744=51 C 548=390 
L J 4i8=83lnd Cas 233 but see A I R I9’9 Rang 229 = 7 Rang ■•01 = 118 Ind 
Cas 713 , 62 Ind Ca^ 121=40 M L J 65=44 M 232 = A 1 R 1921 Mad 30 
Decree einbodjiiig transfer Is not private transfer 68 Ind Cas 673=41 

h ] 557 = 45 M 103 A purchaser under a private sale void unders 64 has no 
hen ofliis purchase money on the properly 34 Ind Cas 34 

but by order XXf, rule 53 \ I 
. 4 Cas 673 Vesting order by 

Assignee has no analogy with 
3,-51 M 417 = (c 928) M \V N, 
t ' d Cas 341 Mor!gaj,e executed 

aser under decree AIR 
icaS Mad 703 = 28 L \V 213=55 M L J 369—111 Ind Cas -66 Mortgage exe 

execute a 

■ f the same 

xeim.onof 

the mortgage by Court ^4 Bom L R H7=i39lad Cas 6io-=\ 1 R 1932 Bom. 
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301 =*A L R 193a Bom 166, see also 63 M 1 . J 664=*j:93a A L J 909=1932^1 
W N 1063=560 L j 324=360 W N iia9=A 1 R 1932 P C 235 (P 0),35 
Bom h R 1 = 560 U } 324 (P C) 

Where the amount due under ibe writ of execution is paid and the attachment 
comes to an endj there are no further claims enforceable under the allacbment m 
respect of which the ahenaiion can he said to be loid, and ex porifailP the ahenatm 
IS rehabilitated m Ia\v 10 R I99=i381nd Cos 2oi=A I R 1032 Rang toj-* 
A L R 1932 Rang 534 , but see A I R «933 N^ag g2=A / K 1033 Aag »49 
Though a plaintifflns obtained his decree there IS noil ing to prevent the judgment 
debtor disposing of his property before it has been attached in execution of llie 
Aerrep ^3 1 R 1932 Sind i64=»26 S L. R 158=A L. R 1932 Sind 192 A 

■'C 1 decree is enmled to 
the ground of material 

^ Cas 6do 

In case of atl attachment and not order for 

attachment is the ‘ »fer \ L R t934 Afl 12- 

J933 A L J 1501 not create a charge in fa%ouf 

of the *1 taclutig creditor AIR 1933 All 953 A claim to be effecinc as question 
ing the private aiieaattan must be one enforceable under the Tttachmenl wuhin the 
meaning of s 64 C P Code the attachment therein referred to being the attachnient 
under which the execution safe IS made and no other A L R 1933 Nag 239** A \ 
R 1933 Nag 330*144106 Cas 64 j=»l R 6 N 5 The operation of a registered 
deed from the date of execution t< not m any way affected by nitichmeni of property 
beiwecn date of execuiion and regisiration A L R >933 Cal 33=^59 C n?o'*j6 
C W M 753-A I R i9j 3 Cal 2i2«i43lnd Cas 452 

There is a distinction between an attachment made before judgment and one made 
IS passed a is not necessary forihe 
, but he car) immediately apply for sme 
nt wiJ! be void against the plamUffs 
I ssed by the Court, Or if 

or annulled on reviev 
ur and when >1 ceases 
icr dismissil of suit or 

,v V b R J934 All X 2 


6S. [S 3ia| IVfiere immovable properly is sold in elocution ot a 
decree and such sale lias become absolute, the 
Purchaser s ride properly shall be deemed to have vested in 

the purchaser from the time when the properly is sold and not from the tune 
when the silfi becomes absolute 

Scope —Under s 65 pn and 

if afterwardi be passes to a alter 

sutt 10 enforce the agrern ’ «=3f 

tom L R i2?t=*inlid Cis 117 Between ihc t-ourr sa}e and its confrinaiion, 
the puicli <- 1 -«s rt niiiiiy a good ntle while the judgrneiu debtor has ihc bare 
right to hi the former 

can rccov site A I 

R 1928 ■ • jbe sale set 

isittc only , V,— a Dpcriy sold 

oil tiwise ' - <’eis whaiP^er Tii,bt l»ue 'Hid imtrest of il c judgment debtor thcic mav 
be in the p ' 

Uh L J 
j3-=(i9-9) 
to tent due 
JSi At Ct. 

ilcHons rctiiOs ills bod 50W anl lie Conti is 1101 iMponsiUo for liisail. or 
warranij A I R iwSRa/ig 67=5 Rmg to 3 e./oa/nd Cis ui \ t ij 

1 , 1 . Cat W-Jl- L T Jsn.ni InJ Cas 9^2 4 ! iS CaV 22845 0 I 1 '* 

iroperty sold tests from (he due ofsi/e la the purchabcr whQ\s cnu.led^« / P* 
,i.n rtsponsiWc for Ids. ftom ilnl Oale AIR 19% kai 17-SS Inii| Cm * ‘ 
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go Ind Cas 901 Decree bolder s fad 
permit'ed lo bid does not iinalidate the s 

only widow’s interest A I R 
• >f sale certificate is not neccss iry 

iaie of sa’e 95 Ind Cis 965 


Rang 332=6 fiur L. J 230=io6Ind Cas S61 A {,ift authorizing the donee to take 
possession by auction purchaser made before confirmation of sale passes title though 
the donor IS net actually in possession AIR 1927 Oudh 26i = 2Luclv 496=102 
Ind Cas 72 Purchaser m execution of mortgage decree can chim a right m the 
charge in fa^ our of the mortgagor, if that uas ill the right, title and interest of the 
judgment debtor A I R 1927 Cal 339=45 C I J 1,1 U here propert) over 
which maintenance charge m pauper sun is decreed directing realization of Govern 
ment costs from arrears of maintenance is sold through Court for those costs the 
sale IS one of equity of redemption subject to the charge ot maintenance AIR 
1926 Cal 859=94 Ind Cas 391 Under the provisions of s 65 ihe title to the mort 
gaged property vests in the purchaser from the time when the property is sold in 
execution of the decree on the mortgage A L R 1933 Oudh 619 The title of 
the auction purchaser IS dented from ihe sale and net fiom the sale cert ficate It 
accrues on the sale becoming absolute lui takes elTccr frem he date of sale itself 
The sale certificate IS merely evidei ce oi ti Ic of the auction pi rchaser and not the 
title deed m ihc sense tlat ibc i ilc is contejed or created by it Theword 'sale 
certificate ' Itself denotes that 11 IS only a certificaie b\ the Court hat the auction 
purchaser had purchased the property tj 61 nd Cas 49- A 1 R 1932 Pat 80,9 
OWN 948=140 Ind Cas 560= 16 R D 567 


66 (S. 317 ] (i) No suit shall be maintained against any person claiming 
- , , .^1 , , iitle under a purchase certified by ihe Court 

Sn g.o«nd"of “ « ”“■? *>= VTttzniti on 

purchase bemB on behalf of >*'« ground lhat Ihe purchase was made on 
plaintiff. behalf of the plaintiff or on behalf of some 

one through whom the plaintiff claims 


(2) Nothing in this section shall bar a suit to obtain a declaration that 
the name of any purchaser certified as aforesaid was inserted in the certificate 
fraudulently or without the consent oi the real purchaser, or interfere with 
the right of a third person to proceed against that property, though ostensibly 
sold to the certified purchaser, on the ground that it is liable to satisfy a 
claim of such third person against Ihe real owner. 


Scope — Under this section the suit of 1 plauuiff who bases it on the ground that 
he was the real purchaser of a Court sale and lhat the certified purchaser w is not 
really so. must fill But if the real Owner is in possession of the property and the 
certified purchaser want to take advantage of h s name bein 4 in the sale certif cite 
and brings the suit on that basis, the real owner can successiiely defend ic on the 
ground of his being the reil purchaser AIR 1933 Pat 2jO=i2P 616=14? L 
T 2oS=A I R 1933 Pat 264,866 also 118 Ind Ca^ 713 , 108 Ind Cas 130= 
A I R 1928 AU 6i9=5oA ci 2="6A L J aas^ioSInd Cis 130,30c W h. 
160= 53 C 297 = A I R ig"6CiI 54-» , A I R 1925 Nng 41=82 Ind Cas 541 , 
27 C W N 208=37 C L J 4 i3=»A 1 R 192301! 3C2=-75lnd Cas 156,4, M 
856 = A I R 192: Mid 481=43 M L J 363=73 Ind Cis ,-S ,47 A 711 = 19 A L.J 
787=63106 Cas 676 , 43 A 416= 19 A LJ 2-»7=6-* Ind Cu 725,62116 Cas 
72o=A I K 1921 39=(l92l| Pat 31 , jSInd Cas 745 = 24 C \V N 6,9 The 

rule this section his no retrospective'opcration A I K 1923 Cal 22S=j6C J 
396=270 W N 305=70 Ind Cas 556*, but see 43 A 416=19 A L 3 227=62 IrA 
C C. H, Vol 1—37 
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Cas 725 Section 66 has to be stncily construeil 3 j Dorn L R 1296= A. 1 11,1931 


of joint fund enures for benefit of all the joint owners A LR 1933 All ^54^ A suit 
bound on dispossessioi after an adverse possession of s2 years is clearly not a suit 
profited by s 66 and does not become so by proof of on an alternative cause 

ofaction A. I R 1920? C 228=«33 C W N io6x=SoC L J 357-56 1 A-33o=>3i 
Bom L R i393=»i2oind Cas 6jl Tlie plea of prohibition under s 66 can be 
put fonurd and giie effect toat any stage of toe suit even m appeal for the first 
time 3O L J 508=37 Ind Cas iii 

In a suit by an bcir of the certified purchaser to eiect the defendant it is open to 
defendant to set up his own title to show that the certified purchaser 'vas a bensmidar 
foe him 31 Cas sS^llN L R 130 A suit for confirmation of possession of 
immovable property against a private transferee of the certified purchaser as 
benamtdar of the plaintiff is not barred 32 lod Cas 963 Suit agaitist auction 
purchaser by a person alleging that it was so purchased in trust for him is not barred 
3 L W 233=»(t9X6) J W W N 184 = 33 Ind Cas 1000 The words 'certified pur 
chaser" in s 66 include persons claiming undet court purchaser 22 O C. ?22»6 
O L J 563** 53 Ind Cas 961 A sun for declaration that the purchase by certified 
purchaser is benami for plamiifT is barred by this section 2 0 L T 58*“*33 ^nd Cas 
365, see also 32 Iiid Cas 434«(i9t6) i M W N 220=3 L W l6 Where certified 
purchaser sues f ir ejectment, tins section lias no application 41* 'V 609= 


acouisitions 4 A 159 = 21 C W N io65-‘*6 C L J 267 — 44 f A 801 F ^ 

Ini Cas 988 Suit by a judgment debtor against an auction purchaser to eiiiorce 
an agreement to rc convey the ptopetties 10 him entered mio oe/ore the sate is 
w ” principal against the agent for 

in hts onm name but with the 
nn, a court luciion though with the 

Lc I W N 695-9 L W 376=49 

Ind Cas 734 Agreement to buy property jomtiy in name of one out out of joint 
funds Can be enforced specifically if payment made out of joint fund 34 C \V N 
3y=»54 Ind Cas 726 Section 66 applies to successor in title of the certified 
purchaser j6 N L R 87=5Slod Cas 499* AIR 1928C3I 448=55 ^ 1070= 

C W N 7J9 An aj,iccmenl to convey subjcqueni to a purchase is not affected 
by section 66 and is specifically enforceable AIR 1920 F C 30=43 M 643 = 47 
I A. 103=18 A L J 584=24 C W V 699-56 Cas 395 see also 4a M 613 
=37 M L T 98 = 51 Ind Cas m ,136 Ind Cas S38=A I R 19^2 Cal 170 This 
section applies to bfiiatitt purchase at court of even fraction of property 57 Ind Cas 
68i This section does uot apply to a sale by a Receiver A I R 1926 All 

4 1* 0 way affects 

■ ■ tan by way of 

• • • Section 66 

■ ■ for another 

- L J 4^=84 

Ind Cas 93 If two persons enter jotoajoim icMturc to buy a property at a Court 
sale , the funds being proiidcd jointly but thesalc cert ficaie is issued m the name 
of one of them a suit by the Oil cr chiming half of Ific property is not barred unrter 
s 66 AIR- 1926 Bora 525 — 30 B 6 m= 28 Bom L. R 947 = 07 Ind Cas 68S 
Objection under this section can be (aUn at any stage md the court is bound 10 mvc 
effect to the pica 136 Ind Cas. 5^8 -A I R 19^2 Cal 170 ^ 

Sub sectioa(2)—OsicnsibIe purchaser cm not plead his own fraud as defence 
to suit for possession fay beiiam purchaser A I U 1935 Mad, 1016=2^ L \v 
313=91 Ind Cas 776 , see also 4 1) L H. App 32 
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"67. [S 327] (0 1 he Local Go>eTnnieni, T may, by notification in 
n . . , _ the local official Gazette, make rules for any 

loS rales'i V‘“ '“P"''"® cond.l.ons ,n respect of 

llod in execution of decrees »>'’ »' ’"I' ''’‘S interests 111 land m 

for pajment of mone> execution of decrees for the payment of money, 

■vfl e e such interests are so unceitain or undeter 
rained as, m the opinion of the Local Goiernment, to make it impossible 
to Sx tbeir value 

(a) When on the date on which this Code came into operation m any 
local area, any special rules IS to silo of land in execution of decrees were 
in force therein, the Loctl Goierninent may, by notification in the local 
official Gazette, declare such rulea to*be in force, or may.g by a like notifica 
tion, modify the <aine 

Every notification issued in the exercise of the powers conferred by this 
sub-section slnll set out the rules so continued or modified,] 

Scope — Publication of sale at ihe collector s office isncccssrry both in the ense of 
land and enfranchised vtlhge AIR ig-'4 Mid 217 = 46 M 

736=45 M L J 263 = 751011 Cis J >0 


l^ELBGATtov 10 Collector of Power to execute dccrees against 
IMMOIEABLB PROPERTV 


68 [S 320 1st pam ] The Local Government may II declare, by 
— . 1 t notification in the local official Gazelle, that m 

.lie rx.uu,i„i, 0 fducrr« in cases 
tions ofccriam deer cs *' «l>icl a Court I as or creJ any immoveable 

proyeriy to be s Id or the execution of any 
paiticularkmdofsuchdecrt.es or t le executio 1 of decrot-s ordering (lie sale 
of any particular kind of, or interest in immoveable pcoperty shall be 
transferred to the Collector. 


s seclioo to transfer to the 
Itch the Court has already 
JO \er IS confirmed only to 
. ly 'll) order for sale has 

been passed AIR 1934 Oudii 143 After transfer under s 68 the Civil Court cannot 
imertere with ilie orders passed by the Collccior or rectify mistikes commuted by him 
A.I R 1928 All 5;,8=5 oA 827=26A L J 769-*ii5lnd Ci5 i->5 , 109 Ind Cns 
38 i=AIR 1928 lAg 297 46 A s6'» = 83lnd Cts 766 Simple money decree c innot 
be transferred to the collector if no immovable property is directed 10 be sold A I 
R 1926 Oudh 318=9'' Ind Cas 906 see also A 1 R 1926 All 339=48 A 392 = 
24 A L J 397=93 Ind Cas lo^o A suit to set aside sale by a person against 
whom order of confirmation of sale is made by the Collector is not nninlitnable A I 
R 1923 Ml iS 6 = 21 \ L j 186-21 \ L J 53=45 A 20^-79 Ind Cas 82 
Section 68 has no application m the Fuijab \ I R 192S Lah 47, Temporary 
alienation of the land of an agnculiunl tribe 1 1 satisfaction of a money decree is 
permissible 4 A L | 476=74 Ind Cas I 04 \fier transfer of decree for esecuiion 

passed the decree originally 
/ N 226-4 Luck 635 = 117 
. he collector for execution the 

collector does not become the court c\cculin„ he decree and the court vihich sent 
the decree to the collector lemams the court cxccuuni, the decree for the purpose of 

* Section 67 was re numbered 67 (1) by s 3 of the Code of Ci'd Procedure (\mend 

>anciioo of the Governor General m Council 
I of the Devoluiicn Act, 19-0 (38 of iq'o) 
c 67 by s 3 of ihe Code of Civil Procedure 

S The words ' w th the previous sanction of the Governor General in Council 
tre omme Iby s 2 and Sell I, Pin I of tl c Devolui on \ct 19 o (jS of 19 

H Cell am words after this repealed b> Act 38 of l9~o 1 ate been om tied 
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subsiuution of legal representaDve (1931) A. L J i 65 =*A I R {1931) All 320 
= J33lnd Cas 609 Collector aloje has junsdictiou to bold sale even though the 
order for sale was passed prior to noiificatfon bj Govenmeni that execution of 
decrees by sale of agricultural land should be transferred to collector, notif cation 
being a matter of procedure rtffects also pending proceedings A L R 1933 
W N 5i7=i4slnd Cat j63 = 8Lah 504 
ancestral the collector and collector alone 
propert) b) the civil court Amm is entirely 


69 \Nm ] The provisions set forth m the Third Schedule shall 
r, 'T'l. j , apply to all cases in which the execution of 

toS'” a dcLal.»s been transferred nnder the last 

^ preceding section 


Scope — Where decree is transferred for execution under 9 63 collector may 
execute it uuderpira i or para 2 of Schedule Ilf blind Cas 579 The Civil Court 
has no jurisdiction to interfere with an order passed by the Collector under Schedule 
III of C P Code in respect of decrees transferied to the collector for execution 
Unders 68 of the C P Cole A L R 1933 Bom 403=35 13 L. R 76 i = A. I R 
1932 Bom 369 

70. [S 320, Srd and 4th paras] (i) 1 he Local Government may 
, . , make rules consistent with the aforesaid provi 

Rules of procedu'e sions— 


(a) for the transmission of the decree from the Court to the Collector, 
and for regulating the procedure of the Collector and his subor* 
dinates in executing the same, and for re transmitting the decree 
from the Collector to the Court , 

{b) conferring upon the Collector or any gazetted subordinate of the 
Collector all or any of the powers which the Court might exercise 
in the execution of the decree if the execution thereof had not 
been transferred to the Collector , , 

(r) providing for orders made by the 
dinate of tlie Collector, or 
to such orders, being subjet 
superior revenue authorities ~ , 

made by the Court, or orders made on appeal with respect to 
such orders, would be subject to appeal to, and revision by, 
appellate or tevisional Courts under this Code or other law for 
the time being in force if the decree had not been transfened to 
the Collector 

( 2 ) A power conferred by rules made under sub-section (r) upon the 

Jurisdiction of Civil Courts 
barred 


or by any Court in exercise ol 

It has with respect to decrees or orders of the Court 


CaV 885 
14 A L J 


• declared to be m the 

ordinary jurisdiction m 
• the collector 46 Ind 
A collector iciiiik, unJer s yocau pass order u idcr 5 476 Cr P Code 
1077= »8Cr L J 30-' V Collector has iio junsd ciion to set aside ihc 

■■ ’ ransmiitcd the decree to the Cuil Court and a 

A I R igbAil 573 = 48 \ 568-21 A L 
• tor can make an> correction m the sale certi 


no auihont) m ihc matter of « 
Luck. SjS-UO.L-J 897-30 ' 
Ivas neither appealable iwr rtv si< 
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m discharge of his powers under S. 68 AIR *926 Oudh 288 = 92 Ind Cas 549 

If the Local Go\ eminent make rules which giving finality to an order of Revenue 
Court and the Rea enue Court confirms the sale of an ancestral piop^rly sold m the 
execution of decree a suit to set aside the sale is not maintainable 18A L J 124= 
2UPL.R(HC) 3S= 54 Ind Cas 801 

71 . [S 320 , 5 th para] In executing a decree transferred lo the 
Collector under section 6S ’he Collector and 
Collector deemed tobeaaiiiB ^is subordinates shall be deemed lo be acting 
judicially 


72 . 326 ] (t) Where in any local area in which no declaiation 

,,yv y under section 68 is in force the property 

f? ;' altachedconsistsoflaudoiofashare m land, 
Colleeto, ,0 staypuhltc sale Collcolor represents lo the Court lhat 

the public sale of the land or share is objection 
able and that satisfaction of the decree may be made wtthm a reasonable 
period by a temporary alienation of the land or sliare, the Court may aulho 
rize the Collector to provide for such satisfaction in the manner recom 
mended by him instead of proceeding to a sale of the hnl or share 

(a) In every such case the provisions of sections 69 to 71 and of any rules 
made in pursuance thereof shall apply so far as they are applicable 


Scope — All objections relaliag to ihc proceedings before collector must be 
d sposed of by him AIR 1928 Lah 475=110 fnd Cas 173 seealso i Lah 
192 " Lah L J 333 {F B)=38Ind Cas 603 lo case of sale of revenue paying 
land in execuioi of decree sanction of reve me authorities is net necessary 69 P 
L. R 191S-U3P \\ 1 1018-4 III Ci$ 864 661nd Ca? 89j-A I R 19:1 
Lah *23 Where Loll c or repor s t s lal il t\ to c\ec i e a decree sent to him 
for execution the Co ri s’ o ill file > 

in accordance wth lav A I 1 ■ 

has under s 72 jurisdiction to cnak 

judgment debtor who is member '»» * 

s to (0 of the Punjab Alienation of Land Act iP R 1916 (Rev )= 51 Ind Cas 399 


DiSTRIBUTlONf OP ASSETS 


73 . [S 295 ] (1) Where assesis are held by a Court and more persons 
. , than one have, before the receipt of such assets, 

among ”'“''5 >PPl'“>.ou lo .be Court for .he eaecu..ou 
decree holders decrees for the payment of money passed 

against the same judgment debtor and have not 
obtained satisfaction theieofy the assets, after deducung the costs of reahza 
tion, shall be rateably distributed among all such persons 
Provided as follaws — 


(a) where any property is sold subject to a mortgage or charge, the 
mortgagee or incumbrancer shall not be entitled to share in any 
surplus arising from such sale , 

(^) where any property liable lo be sold in execution of a decree is 
subject to a mortgage oi charge, the Court may, with the consent 
of the mortgagee or incumbrancer, order lhat the property be 
sold free from the mortgage or charge, giving to the mortgagee 
or incumbrancer the same interest in the proceeds of the sale as 
he had in the property sold , 

(r) where any immovable property is sold in execution of a decree 

incumbrance thereon, the 


t due under the decree , - 
and principal monies due on 
. ,) , and 
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Is H 

fourthly, rateably among the holders of decrees for the payment 
of money against the judgment debtor, who ha\e, prior to the 
sale of the property, applied to the Court which passed the decree 
ordering such sale for execution of such decrees, and have not 
obtained satisfaction thereof 

(a) Where all or any of the assets liable to be rateably distributed under 
this section ate paid to a person not entitled to receive the same, any person 
so entitled may sue such person to compel him to refund the assets 
(3) Nothing in this section affects any right of the Government 

Scope — Section 73 does not say that before the receipt of such assets an applica 
tion must be made to the Court The hrst step necessary m these cases is lliat there 
must be assesis hell by the court The next step is that there must be a 
decree holder who has a decree for the payment of money passed against ihe 
■ >t not have obtained satisfaction 

“ • for the execution of his decree 

uciore me receipt or me atoresaio iss 
106= V. I R 193a All ^ii^A L. R 
expression uhich is lude enough 

the Court otherwise than by coercive process 28 N L R i79=A I R I9j2 N"*? 
156=140 Ind Cas 2gj=A L R 1933 Nog 217, 54 A 516=1932 A L J 3S9 =®*j° 
Ind Cas io6=A I R 1912 A 411 , seeatso A. 1 R ipji Pat. 405 , AIR 
Cal 623=57 C 736. A I R 1930 Sind 300=128 Ind Cas 6S6 , A I R 
Born 403 = 39Bom L R 6S9“to6 Ind Cas 184 , A 1 K J937B 
1926 Nag 38o«*33lnd Cas 20, , 46 M 5o6(F B) = 73lnd Cas S*o,A I R 1925 
Nng i57“bi Ind Cas. 7 (contra) , A I R 1933 Mad 50% (F I3)“46'« 

M L J 413—32 M L T 19S— 72lnd Cas 820 , A I R 1921 Cal 749“35 ^ 7 i 
327—70 Ind Cas 541 , 26 C W N 169— 70 Ind Cas 5^9, >4 L. W 582-7oIod 
Cas 2a Assets do not include money paid by judgment debtor on arrest to get 
released and IS not subject to rateable distnbuiion 19 Boro L R 274“39lna Ca® 
623, 21 Bom L. R 97j— 53 Ind. Cas 599. Assets held by Court includcs^raoiiey 


application A I U 192S Mad 703- 5 = 76 o =37 M I_ J 97 =iiS Ind Cas 72 , 5« 

* . • for 

• n of 

'ad 

587=48 M L J 439=31 L. W 518=87 'nd Cas. 390 \Vhere money is deposited 
by sureties for relcise of an attachment before judgment rateable distnbution ol «uch 
money can be made under s 73 7® 1 ®'^ Sj^'^A I R 1923 Cal 19^36 

C W N i6g V\ here the mortgagee holds 0 money decree agiinst the judgment 
debtor apart from the raorfgige he can g« rel ef under s 73 4 I R I9'*4 Pat 

434 = 74 Ind Cas 14® Tliough one may effect aitacbmem before judgment yet 
decree must be passed before real sat on ol money in order to entitle one to share 
m rateable hs nbut on AIR i94Lah 70=40 P L R 19— * = 69 Ind Cas. 718 
see also A I R 1922 Mad 2j6=ijL.\\ Sit— 6SInd Cas 714, I R IQ’I Mad 
481 = 14 L \V 582 = 70 Ird Cas. 20 A i R 1921 Oudh. 176=80 I J 338-66 
Ind. Cas. 642 A I R i9-> Nag 5=17 N b R 143=64 Ind Cas .3 For rateable 
distribution, application must be made to the Court which ho’ds the assets, before 
the receipt of such assets A I R <921 Cal 801 = 33 C L J 7=62 Ind, Cas 167, 
62 Ind Cas S37 fcal) , A 1 R 1931 lit 40l»i92i 1 at 204=, Pat L I 415-37 
Ind Cas. 421 , 3 P \V R 1920-11 I* L R 1920=54 Ind Cas 41 , 42 Ind Cas. 
897 = (»9t7>^l '•V N Sjg 


i5j ■■ 


•able distribution and there 
1031 \n 92 = {«93o)A L J 
1 J 3 j 6 ^i 45 Ird Cas 
n ll e two decrees n tsi 1 ate 
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passed against same judgment debtor, and a judgment debtor legal representative 
IS not same as judgment debtor m personal capacu> AIR 1930 Cal ^54=34 
C \V N 294=130 liid Cas 227 Provisions of Order XXI rule 72 must be 
taLen to be subject to provisions ofs 73 A I ^ *93* i03=>(i93o)M W 

N 568 = 130 Ind Cas 458 . see also A I R 1931 Bom 252 = 33 Bora L R 503, 
A I R j9jO Cil 761 = 52 C L J 19=129 Iiid Cas 776 Decree raised against 
same judgment-debtor and another or others is covered by llie section AIR 
1930 Sind 300= 128 Ind Cas 686 Court has no jurisdiction to order for rateable 
disiribujioa uheii another Court has aicactied the rnonejs in deposit 37 C W, N 
821 = 1933 Cal 793 Where there are decrees of several courts against the same 
judgment debtor and assets have been realised by the highest court decree holders 
of the inferior court is ciiiuled to rateable distribution without transferring the decree 
to or applying for execution in higher court A L R 1933 All 795 » see also A 
V. ^ 1933 Mad 569= A. I R 1933 Mad 342=i44lnd Ca« 252 = 37 L W 366=65 

decree 

• money 

• ^ „ . _ - St him 

145 Ind Cas 362= 14 Pat L T 
cable where the Collector realises a 

IS declared to be the purchaser , 

decretal amount 1933 A L J iio2=A I R 1933 AH 666 The Court should be 
deemed to be holding the assets of the judgment debtor where the purchase money 
IS set-off against the decretal amount /iul , see also A L R 1933 Mad 1003 = 
A I R 1933 M 804=145 Ind Cas 975=38 L W 579- 65 M L } 569=1933 M 
W N 579 1933 A L J no2 = A I R 1933 All 666 , A I R 1933 Mad 804 

The custody court which 1$ not attaching court has no pov cr to order rateable dism- 
buiion 37 C \\ N 8 o=A I R i9j 3 Cal 814 Anj amount received from judg- 
ment-debtor under j ressure oi lesileis asseis under il is section A I R 1933 
Nag 347. fa 7 2“U Ind Cas 30 14 I »* L T 3^7 A I R 1933 Pat 03 
Where a decree 1 older is alio VC 1 10 S1.1 off lie p ircliasc n nej against 1 is decree 
instead of paying the money into court the iioiiccd receipt of tin. purchase monev by 
the Court amounts to holding of the assets within the meaning of the section 33 Com 
L R 503 =A I l< 1931 Bom 252=132 Ind Cas 737 , see also 12 Pat L T 639 
-A. 1 R. jgji Pat 405=134 Ind Cas 616, 12 P L T 477-A I R (193OP 
359=133 lod Cas 166 

Where a property is already in attachment, a person need not apply for a fresh 
attachment m order to have ihe benefit of this section 53 A 125-1930 A L J 
1552=131 Ind Cas 244=A 1 R 1031 All 92 Where the same property of the 
same judgment debtor is attached in execution of decrees of different Court, the 
decree holder in the inferior Court is entitled to rateable distribution when he 
applies for it before the sale nkes place and u is not necessary lor that purpose 
that his decree should be transferred to the superior Court for execution 
A I R 1931 Rang 111 = 132 Ind Cns 832 , see nlso 133 Ind Cas 426=1931 
A L J S80 If a property is sold in execution of decree subject to mortgage 
and the mortgagee is satisfied out of sale proceeds first and surplus paid to 
attaching decreec holder who is left short of his decretal amount he can sue 
for recovery of his balance on basis of money had and received A I R 1931 Rang 


„ jS 

mentioned in order XXI, rule it before receipt of assests by Court A I R- 1929 
■ J 64=116 Ind Cas 655 Merc aitachnient 

■ ipplicaiion for execution of ihe decree cinnot 

A I R 192S Bom 545-‘30 Bom I R 
1448=115 Ind Cas 414 An ictial transfer of ihe decree to ilie Court granting 
rateable distribution IS not necessary provided application for rateable disiribunou 
IS supplemented with transfer certificate subsequently received AIR 19.S Xa^ 
332= 110 Ind Cas 524 , see also no Ind Cas 744= 192S Rang 157, \ I R 1928 
Mad 496=27 L \V, 423 = 55 M L J i2O=i09lnd. Cas 404 » A 1 R ip'SRaOa 
96=5 Rang 737 = 107 Ind Cas 169 
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Seclioii 73 requires lhat au application for execution should be made before the 
assests have been received and lhat the decree holder at the time the assets are 
distributed has not obtained satisfictjon The «ord made" in section 73 does not 

nd 1 1 IS only used n ilh reference to a 
1933 Pes 2 

no longer regular application lor 
execution has been made and prayer is only for rateable distribution AIR 1925 
Nag 382 = 87 Ind Cis loaj Orderunder s 73 cannot be made in articipalion 
AIR 1925 Cal 102=28 C W N 988=84 Ind Cas 747 

The mere deposit of the earnest money is not assi*ts realised by the sale AIR 
1925 Cal 966 = 290 W N 575=87 Ind Cas 783 25 P C deposit made by auction 

purchaser under order XXI rule fa becomes assets under s 73 on default in payment 
of full amount AIR 1926 Mad 872=49 M 570 = 97 Ind Cas 86 Compensation 
money awarded under Land Acquisition Act is assets’ held by the Court afier date 
of receipt of final award AIR J926 Mud 307=49 M 38=97 Ini Cas 49^ 
Money paid by a judgment debtor under order XXI, rule 43 is assets held by the 
Court AIR 1926 Bom 242=28 Bom L R 237 = 93 Ind Cas 852 

Subsection { 2 ) — In a case of contests as to the disposal of the surplus 
of assets not deiermiiied lu suit or in execution proceedings conflicting chims 
can only be determined by separate suit AIR 1927 All 467=49 A 6j6=25 
A L J 390=101 Ind Cas 505 , A I R 1926 Pat 497=5 Pat 44 5 = 03 
759 The court distributing assets cannot go behind the decree The remedy 
of the opponent raising the plea of fraud lies under s 73 (2) A I R 1922 
Aft Bom 635=24 Bom L R t=6{ Ind Cas 600 , A I R 1924 N28 39* *9 ^ 

•• M L T J55 » 

“ s 452 , 39 A 322*15 A. 

' definitely alleged on subs- 

n execution of decrees of 
in full the claims of all the 
r has a right to maintain 

a suit to have the decree of his rival declared void on the ground that it 
was fraudulently obtained and to ash the court to grant an injunction perma- 
nently restraining the defendant from executing his decree against (no 
judgment debtor or his property 145 Ind Cas 206-A I Nag 4 

8U<> section 1$ applicable where assets liable to be disinbuied under 73 289= A T 
persons not entitled to receive the same 145 Ind Cas 36** '4 ^at / , 

R 1933 Pat 277 A court cannot enquire into ihevahduyofthe decree sought to be 

executed under s 73 A 1 R 1927 Mad 944*39 M L T 609= 104 Ind Cas 735 
Sul /o macliing creditors and of the 

Govexni *nd same 

jjecree into the hands of the court before 

^nvoft n and were still held by the courts 

d attachments before the Crown had 
e to the cred tors //ifif lhat where the 
at one and the same time that of the 
pl>ing the principle, the claim of the 
>13 uu u pH tt I u. I I Other claim A L R 1033 Sind 357 = 

A I R 1933 Sind 368 

Appeal — An order under s 73 i» an order in cxecuiion procceoings and not a 
decree and IS not appealable A 1 Iv 1929 Kang 198 = 120 Ind Cas 693, sec also 
19 C \V N 1502 = 42 C I , 55 R ^/J-A I R rgjr Bom 3,0 , 42 M L J 473 = 67 
Ind Cas 546 , A I R 1339 Lah 645 .AIR 1931 Bom 252 = 33 Bom L. R 503 . 

A L R 1033 Sind i8i=A I R 1933 Sind 329 = 278 L R 190 , A I R 1921 
PaL 401 = 5 Pat L- J 4ij=S7 Ind Cis 421 , A I R i9-’7Lah 100-9S Ind Cas 
SS4 , 42 ■'I L J 473 = 67 Ind Cas 546 134 Ind Cas 195 

In order lo be appealable the order unders 73 must decide a qucsiiomrisinir 
between die decree hoMeronihe one handanJ ihc )udf.menl debtors* on the other 

Bom 350= ' I 

refusing to 1 

lablc 12 P I- r 477 = A I K 1931 Pat 359=l33lnd Cas 166 " 

73isrcMsabIc A I R 1927 Mad 
1030-106 InJ Cas .03, 87 Ind Cas 390-A I R 1925 Mad 587=48 M L ] 459 
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= L W 518=87 Ind Cas ‘ ’ 380 , A I R. 1926 

Mad 179 , 32 M 334 ,15 8 C W N 704 , 26 

C W N i6g • 51 C 76: A not interfere 

m rcMsion \siih orders disalL « - » distribution except 

m very exceptional circumstances ‘*60 Ind Cas 371 An order under this section is 

not open to rcMsion where the party lias another remedy by uay of suit 27 S L R 
190— A I R 1933 Sind 329, but sec A I R 1928 Mad 362=54 M L J 278 The 
Lahore High Court does not allow revision of an order under this section 134 Ind 
Cas 195 Court will only interfere in rcMSion against orders under s 73 if there is 
any obvious rnistaLe and the resuH of regular suit IS certain AIR 1927 Mad 244 
=39 M L T 609 — 104 Ind Cas 725 

Resistance to execution. 


74 [S 330] Where the Court IS satisfied that the holder of a decree 
^ for the possession of immoveable properly or 

Resistance to execution ... .1 l t t-i ^ ' u 

that ihe purchaser of immoveable property sold 
in execution of a decree has been resisted or obstructed in obtaining posses 
Sion of the properly by the judgment debtor or some person on his behalf and 
that such resistance or obstruction was without any just cause, the Court 
may, at the instance of the decree holder or purchaser, order the judgment- 
debtor or such other person to be detained in the civil prison for a term 
which may extend to thirty days and may further direct that the decree holder 
or purchaser be put into possession of the property 


6 Bom L R 254 

PART HI 

INCIDENTAL PROCEEDINGS 


Commissions 


Power of Court to issue com 
missions 


75. [J^etv\ Subject to such conditions and 
limitations as may be prescribed, the Court may 
icsue a commission— 


(<j) to examine any person ; 

(^) to make a local investigation ; 

(r) to examine or adjust accounts ; or 
(d) to make a partition. 


must be qualified by the rules in ihe First Schet^ule subject to such further rules as 
may be found in the High Court Rules AIR 1922 Bom 444=24 Bom L R 
8^3=47 B 250 75 Ind Cas 221 Judge cinnot make over the whole case to the 


145=30 Bom L R 131 = 109 Ind Cas 133 Civil Piocedure Code does not comeni- 


laken to the finding was not sufficient Rw the Court to adopt it A I R i 93 ° 
764=53 C. L J 299=129 Ind Cas 416 Issue of commiss on is discretionar> wun 


C, C. H. Vol. 1—23 
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the Court III case of wrongful exercise of discretion it cannot be questioned m the 
second appeal for the first time AIR 1933 Pat 377 In the case of appomtmeai 
of successive commissioners it is the duty of the Court to consider the objections 
to a commissioner a report and to accept or reject it before it appoints a fresh 
commissioner A L R 1933 A475’=A I R 1933 A 65 = 139 Ind Cas 70S An 
appellate court IS competent to issue a commission for local mvestigation 135 Ind 
Cas 343=A I R 1932 All 270 A commission cannot be issued to hear a person 
sing and then to report her talents. 1932 A L J 1J7=»A I R 1932 All 264 

76 . [S« 386 ] (i) A commission for the examination of any person 

_ . may be issued £0 any Court fnoC being a High 

Con:m,ss,on 10 ano her Court Court) situate in a province other than the 
province in which the Court of Issue is situate and having jurisdiction in the 
place in which the person to be examined resides 

(a) Every Court receiving a commission for the examination of any 
person under sub section (t) shall examine him or cause him to be examined 
pursuant thereto, and the commission, when it has been duly ex'^cuied, shall 
be re urned together with the evidence taken under ic to (he Court from 
which It was issued, unless the order for issuing the commission has other* 
wise directed, in which case the commission shall be returned in terms 01 
such order. 

77. [A’r.iy ] In Ii u of issuing a commission the Court may issue a 

- - letter of request to examine a witnes* re>idjpg 

Letter of request ^ny place not wiihm British India 

78 . [S 391 } “Subject to such conditions and limitations as may be 

f t prescribed’’* the provisions as to the execution 

foreiuS Sutts and return of Commissions for Ibe examinalion 

“ of witnesses shall apply to commissioos issued 

by “or at the instance of* 

(a) Courts situate beyond the limits of Briiish India and established 

or continued by the authority of His Majesty or of ibe Go%einoe 

General in Council, or _ ,l _ r> v 

(i) Courts situate in any part of the Briiisb Empire other than British 

India, or 

(e) Courts of any foreign country t 

PART IV 

SUITS IN PARTICULAR CASES 

Suits by or against tub Govbrnmbnt on Poblig Ofucbrs in tiibih 
ovricrAL cAPAcrTf. 

79 . tS 1 (0 Suits by or aguost the Government shall be instituted 

.. „i br or agaiast the Secreticy of State for India 

Suits by or against Govern Council 
mcnt 

(a) Nothing in this seciion shall be deemed Id Imiit or otherwise affect 
any information exhibited by (he Advocate General in exercue of the power 


declared by section 1 1 r of the East India Company Act, 1813 J§ 


t be nude lu 
rc not So made, 
107 Ind Cas 
wrongful acis 


♦ The words wnh quoiaiioiis I ave been inscricU by Act A of 19.2 
fCcruiuworJi after ihia rej caJed by \ct \ of ipjj have been omitted 
j 33 Geo 3, c. I jj. 

1 now ihc Govunment of Indu Act, 1915 (5 and 6 Ceo 5, Cb 61) 
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of ofilcial m the Denartmenr iin}e<>s it can 1 
substanti 

= 23 Do 1 ■ 

sen ant 

L R i< 

ag^ainst 

Bom joi < 

543 , lo 
Distnct 


e shoun that the act complained of was 
Bum 521 
a public 
-29 Bom 
* brouj,ht 

1 R 1924 
«933 

. d and the 

jwners of 


the plot the appeals bj the District Board ncrc incompetent as the appeal 

should have been filed by the Secretary of State for India in Council AIK 1929 
to=9Lah 667^70 Lah L } 330— 29P. L R 26S==iii Ind Cas 477 


80 [S 424) No suit shall be instttuted against ihe Secretary of 
^ State for India in Council, or against a public 

ofScer tn respect of any act purporting 10 be 
done b) such public officer in his official capacity, until the expiration of 
two months next afier notice m writung has been, in ihe ca^e of Secretary 
of State m Councih delitered to, or left at the office of, a Secretary to the 
Local Goiernmenl or tlie Collector of the di'titct, ami, in ihe case of a public 
officer, delivered to him or left at his office, silting ihe cause of action, the 
name, desctipiton and place of ic«idence of the | laintiff and the relief 
which he claims , and the plaint shall contain a statement that such notice 
has been so delivered or left 

Scope— The object of not «.u re (u red by ihis sect on s to inform Goxeinmcnt 
or the publ c officers oncen «. I tcrilly of il e 1 Hurt of il e si it win h is intended 
to be filed against ihe n The 1 o te im»i >01 l e loo s i c I ir 100 mrro ily cons 
trued It must not be consin c 1 as if t were | leadii ^s at 1 t ncc I ini set out all the 
details and facts of the case 'Inch ihe piai iiifT munds to pro\e It muse be const 
dered sufficient if it substantially fulfills us object of informiti^ the parties concerned 
generally of the nature of ihe suit intended (o be filed > Bom L R 30-270 189, 
24 M 279 , 13 C L R 195 The object of this section IS to afford opportunity to 
ihe Secretary of State or public servant time and opportunity to reconsider his legal 
alleged cause of action and of making 
hout litigation 40 B 392‘^iS Bom 
* _ i . L J 148 2$ C 244 , 24 M 279 , 


^ , Only this disnnction is left between 

the two classes of suns that whereas in the absence of a nonce under s 80 the 
Secretary of State for India m Council cannot be made a defendant in n suit, no 
mailer what its character may be a public officer may \v thout such a notice be a 
defendant in a suit in which no act of Ins is lu question but he is made a party for 
some reason or other The restrictive words in the section were unnecessary and 
would be inappropriate m the c.ise of Secretary ofSiate for India m Council firstly 
because the Secretary of State for India in Council is a statutory body which has nu 
capacity but an official one and secondly because he is often responsible for the 
acts of oiher public bodies and officers 59 C 96l^S5^ L J 8=138 Ind Cas 4 = 
AIR 1932 Cal 27S = A L W 19 2 Cal 1037 Although the cause of action in 
s 80 should not be taken in a narrov sense, yet the section requires the cause of 
action to be staled wiih some precision AIR 1928 Cal 74 = 540 969 = 107 Ind 
Cas 360 Where defendants mtcresis devolve upon Goxernment during suit, no 
notice as prescribed by s 80 need be given Tlie matter is go\ernedb} order 22 
rule 10 A I R 19*6 All 585 = 14 A I J 726=96 Ind Cas 351 Where suit is 
alleged to be barred under a sjeciil law of limitation the part) is not entitled to 
deduct the period of two months for scraicc of no icc under s So V I R 19’* 

Cal 65=34 C L J 287 46 Ind Cas 897 b it s c sabaccinn (2) of s'-ctnn 15 of the 

Limuaiion Act and 3S Ind Cas 600=5-* l» R 1917 "*2 0 C j4' = }< hid. Cas 
535 . 3 I R 1028 All 62, AIR 1928 All ^48 , A I R 193'’ ■'B "42 
flois mentioned in the notice comprised all the plots mentioned inihciuint the 
'aiiarcc between the notice and the plaint will not justify dismissal oj ibe suit- 20 
C W N 636=32 Ini Cas 733 \ notice under s 80 it Ufi-ctiaeif the case U 
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set Up in the plaint IS different fiom the case stated in the notice A suit instituted 
upon such a notice cannot be mimtauicd 32 Ind Cas 235 Objecuon as to want 
of notice under this section miy be waived 38 L W 891 A suit brought pursuant 
to an undertaking given under s 14, Bombay Lind Revenue Art within 30 dajs 
from the Collector* decision is not a suit which falls wnhin s 80, C P Code , it is a suit 
on account of land revenue brought under speaal provisions of the Special Act, and 

the general provisions of s So do not apply to such a suit AIR 1934 Bom 162=36 
Bom L R 297 


Notice —<The notice prescribed by s So is essential m all suits against the 
Secretary of State or against a public officer with regard to any act purported to be 
don? by the said public officer in his official capacity 39 M L J 151 = 28 M L T. 
163 = 12 L W I93=(i920) M W N 495 = 58 Ind Cas 885 , see also 12 M L T 
224 , 18 C W N 1340 = 27 Ind Cas 232 Such notice is required even in case of 
an injunction and of likely irreparable injury or m case of a threat to do a future 
injury provided die threat 15 conveyed through an act, such as speech, urumg etc, 
39 M L J 151=^(1920) M \V. N 445=58 Ind Cas 885 , 5 Bom L R 43* 5 6ut 
see 28 A 600= (1906) A 'V N 107=83 A L J 341 A public officer is entitled to 
notice under ihis section before suit, though acting malaficle m the discharge of his 
duties The word “purporting’ covers a profession by acts by words or by appear 
ance of what is true as wefi as of what is untrue 7 1 W eR6 = 34 M L / 494 = 

• • the section is im* 

. . .. • )n 80 IS to be strictly 

uS of relief AIR 


pa 

S? ' 

of place of residence IS not valid AIR 1931 Cal 6j = 57C n27«J3® 

qoj Person or persons eivinir nonce shmild Ki» «-.m« h iin»n (iipsmtTS 


under this secuon must be ”1 ^nust be 

specifically pleaded Wli t tcry late 

stage the defendant must _ , - , -AIR 

1931 Cal 175=530 L ' • ep- 

tions or qualifications _ of 

considerations of hard* ' of 

the Government \ • « M 

416=129 Ind Cas 4 i< " ure 

IS to reject the suit .... , . - ^9 C 

W N i6r Notice oy a pleader on oeiiaii of Ins clicm under s So is not a prime 
letter A 1 R 1928 Bom 338=30 Bom. L R 934 =i <3 Ind Cas 519 A nonce 
under tins section can be waned Moind Tia Mr f « • 

Mad 9‘7 . 34 C 257 . 4 ° C 503 

suit agamsi official Assisnec A L , , 

Ind Cas 26s A third panyi, 

unders 80 ijSInd Cas 445 = 13 , 

losuei% wo s,ubsuiuc for service oi nonce uad« s So ae C \V N 161 The 
. • • ■ , • . J jjQj controlled by 

* . ■ ■ _ ' mphics a notice 

; ' . name desctipuon 

• ’ / • ' * .‘d simply because 

‘ ■ » * ^ . » these matters for 

himseii uy * R * 93 * Cal 61 = 57 C 1127 A notice under this 

tcciion IS necessary «n ^ c»se where ibe suit is orginally insimucd against a person 
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to whom notice under ihe section Js necessary ind a person to whom notice should 


nas not arisen at the time of the nonce A I R 1938 Cal 74=54 C 969=107 Ind 
Cas 360 

Notice m suits for injunction — Thi» section is applicable to all forms of 
acDon to all kinds of relief without exception AIR 1927 Bom 649=29 Bom L 
R. 1427=3105 Ind Cas 736, 32 C \V N 61 (P C)=sSi B 725 A suit in which 
infer ilia an injunciion is prajed is Still a suit The section applies to a suit for 
injunction e\en where the delay of two months contemplated by the section is likely 
to result in itnmediaie injur) to the plamtill AIR 1928 Sind 76=228 L R 63 . 
A I R 1917 Mad 166=50 M 239 , 4 * M 792 , 50 C 9')2 , 58 C I2S8 , 14 Lah 
3 iO= 54 P L R 975 = A I R 1933 Lah 202, A L R 1933 Sind 2i6 = A I R 
1933 Sind 4=140 Ind Cas 265 , A 1 R 1931 Lah 703=132 Ind Cas i 

Secretary of State for India — Necessuy for notice under s 80 exists in a suit 


under tlie respectae sect ons AIR 192S Mad 399=^1928) M \V N 218=109 
Ind Cas 406, see also A I R 1930 All 476 =(i 930 ) A L J 1125 AIR K28 
Bom 421 = 32 B 348=30 Bom L R 970 »il 3 lnd Cas 511 , A I R 1928 Mad 

' 99 =(i 9 ’ 3 ) M W \ 2i8=» lojind Cas 406, A I R 1931 P 3 13 , A I R 1931 

Pat 145=10 P 153, 14 Lah 330=34 P L R 975 = A I R 1933 Lah 203, 
A L, R igjj \ 5to=A I R t 933 A 53 "» 93 ’ A L J 1033 The Secretary of 

State for In i a n Council can be sued as i corperaiioi sole A L R I933 Lah 

890-34 P 1 R 0-, \ I K ivjjLih -03 

Where in a [ Ui t tl c ca i» ol icimiwas 1 t dl\ ^tltcl to arse on a certain 
date and sul seque tl) the (I tin if appi eJ lor araeit Imci t of ihe j h it and intro 
duced another date as ihc date on \hi 1 ihe cause of t tioi arose Helt that the 
notice given before the accrual of the cause of action subsequent!) mentioned, was 
in no way defecliteor irregular because tlte defendant (Secretary of State in Council) 
in the written statement gave the same dale as was mentioned by the plaintiff m the 
amended plaint is being the date on which the cause of action arose A L R 
1933 B 329=35 Bom L R 583-A I R 1933 Bom 314=145 Ind Cas 40S 


appointed by court cannot be sustained without the requ site notice under this sec* 
tion 34 C W N 671-A I R 1930 Cal 737 = ia8 Ind Cas io8 , see also A I R 
1930 Lah 7o8=i25lnd Cas 625, 31 P L K 865= I2 Lah 260=132 Ind Cas 
4 » A I R 1933 M 105= 1932 M W N 1240, A I R 1927 Mad 166— 50 M 339, 
AIR igjsAll 24 i= 47A 2gi = 22A L / 1116=84 Ind Cas 739, 77 Ind Cas 
57 =A I K 1924 All 40=21 \ L J 737=46 A 16=77 Ind Cas j? The words 
in respect of any act purport ng to b“ done * cover orly i past act and do not include 
afutureact AIR 1927 Mad i66=5oM 239 - 5 IM L J 671 = 24 L W 730=99 
Ind Cas 284, see also A I R 1924 Bom 1=26 Born L R 1=48 B 87 , 21 Boro 
L R 980= 

Cas 857 , It • 

purports to 
done by the 

be acting as _ 

The motives with which the act was done do not enter into the question at all A 
I R 1930 All 704=(i93o) A L J 1080=124 Ind Cas 703 \n official Assigne 
purporting to act legally though his act not strictly legal is acting as an Ollicial 
Assignee and in a suit against him for damages notice under s So is nece>sar) 

A I R 1930 Mad 453=59 M L J 5oi=i24lni Cas 144, A I R 1923 Bom 
392 = 25 Bom L R 378 = 73 Ind Cas 340 A Municipal Council not being an 
officer of the Government withm the meaning of s 80 a suit insinuted against the 
Mumcipaliiy IS not bad for two months’ notice AIR 1930 Mad 84-,=S9 M L J 
69 o = (i93o) M W N 821 = 32 L W 794=i28Ind Cas 161 

Where a Police officer Ins acted in his official Capacil) in charxms a person * 
notice under s 80 is necessary for malicious prosecution \ I R 193 ® 743 = 
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[S 82 


(1930) A L J 1443=132 Cas 17 But in suit for damage for assault and 
battery by Police officer while investigating cognizable offence a Police officer is not 
entitled C P Code s 80 

AIR nd Cas 246 Where 

a suit filed he is enlttied 

to none ^ he acted 7 nala fide 

But no notice is necessary for ihe recovery of money extorted from the plaintiffby 
the officer as a consideration for his release AIR 1924 Cal 145=50 C 992 = 
28 C L J 104 = 280 \V N 10^75 Ind >73 t see also So Ind Cas 72 = 46 \ 
884=22 A L J 812 , 13 A L J 788, 79 Ind Cas 818= \ I R 1923 Rang 250 
Where manager of an encumbered estate is a formal party, no notice under this 
section IS necessary A L R. 1933 Sind 2o2=A I R 1933 Sind 1 = 142 Ind Cas 
501 It IS enough that the act is done and that it »s purported to have been done in an 
official capacity , and it is not necessary to go further and inquire whether it was done 
m execution or intended execution of any statute or public duty or authority The 
non performance or the breach of a contract is equallj an act as a loit is within the 
meaning of this section 
Sanitation Panchayat 
tenable even in the abs 
A Government school 
officer and a notice und 

104. Ind Css 762 W o ff 

a charge over moveable and immoveable properly of a debtor and where plainttu 
does not allege any act or om ssion on the part of ihe Receiver, no not ce under s 80 
13 necessary A I R 1927 All 132 = 48 A 821—24 A L J 1067 A suit for 
accounts against a common manager appointed under s 95 of the B T Act cannot be 
instituted without service of the notice under s 80 and without leaie obtained from 


purport to act as a public officer To hold otherwise will imply th" imporiation^m 

ccssor 
be a 
ice IS 

. done 

lefcn 

dant ihe present manager and imposed no personal liability, and the non payment 
by him or the mere omission to pay cither interest or principal cannot be deemed 
to be such an act A. L R i 934 P C i»o=ii O 'V — j8 C W N S* 7=*39 

L W 504 

81 [SS 425 , 428 ] In a suit instituted 
against a public officer in respect of any act 
puipoiting to be done by him in his official 
capac I) — 


Exemption from arrest and 
personal appearance 


(a) the defendant shall not bo liable to arrest nor Ins property to 
attachment otherwise than in cxecalton of a decree, and, 

( 4 ) where the Court is satisfied that the defendant cannot absent 
liimself from his duly without detriment to tlie public service 
It shall exempt him frona appearing in person ’ 


82 [S. 429 }(i) W here the decree is against the Scctctar) of State 

, In 5 ia in Council or acainsi a public officer 

Execution of decree respect of any such act as aforesaid, a tinm 

shall be spec tied in the decree within which it shall be f at sfied , and jf the 
decree IS not satisfied within the tin e so specified, the Court shall report the 
case for the orders of the Local Government 


(j) Esccution shall not be issued on anj such decree unless R 
unsatisfi*-! *be period of thiee nionihs com; uted from the 
"ich report 


ti mains 
dale of 
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Suits by Aubns and by or ACAiHSr Foreign and Native Rulers, 

83 [S 430 J (i) A’len eiemtes residing in B itish India with the 
permission ol ih“ Goveinor General in Council, 
When ihens may sue and alien friends, may sue m the C juris of 

Briush Indn, as if they were subjects of His M ijesiy 

(a) No alien enemy residing in Britisi India without such permission, or 
residing 1 1 a foreig i country, shall sue in any of such Courts 

ExpUnaiim — Every person lesilirg m a for.-ijtv country lh.“ Government 
of which IS at war with the United Ringdooi of Great Britain and Ireland, 
and carrying on business in that country without a license in that behalf 
under the hand of o le of His M ijesty’s Se,.retar<es of State or of « S cretary 
to the Government of India, shall, for the purpose of sub sectio i (a), be 
deemed to be an alien enemy residing in a foreign country 

Scops — An alien enemy licensed lo trade in Briiish India cm sue m Indian 
Courts 9 Bur L T 51 = 31 Ind Cas 838 , see also 8 S L R 329 , 39 A 377 Where 
cause of action arose befotc or after war, an alien enemy can be sued in British 
Indian Courts 40 C 1140 — 20 C W N 691 = 23 C L J 493 = 35 Ind Cas 951 
Under s 83 an alien enemy residing m British India may sue in British Courts with 
the perm ssion of the Governor General m Council 39 A 377 — o9 Ind Cas 862 
Not all contracts but only dealings of a commercial nature between hostile aliens 
are tainted with illegality A contract whose tendency is 10 increase the enemy s 
resources IS prohibited but not an agreement for payment of money Irom funds 
accruing there 31 M L J 36o-(l9l7) M W N 73 = j 7 Ind Cas 957 A British 
subject voluntarily residing or carrying on basmess in enemy country w II be treated 
as an alien enemy Sj Ind Cas 324-- 1 Lnh 276=»2 Lab L J 275 

84 (S 431 ] (0 A foreign State may 

sue in any Court of British India 


%Vhen foreigi Suics may 


Provided that such S ate has been recognized by His Maj sty or by the 
Governor General in Council 

Provided, also that the object of the suit is to enforce a private right 
vested in the head of such State or in any officer of such S ate in his public 
capacity 

(3) Every Court shall take judicial notice of ihe fact that a foreign State 
has or has not b-'en recogntzvd by His Majesty or by the Governor General 
in Council 

Scope— Any State which lias preserved any degree of sovei eigniy must have at 
least three characteristics First allegiince (o the Ruler Secondly the law enforced 
must be the Rulers laws And thirdly (hose laws must be enforced by his Courts 
A I R i9jO Mad 1004 = 59 M L J 54 ^= 3 ^ M L W 673-53 M 968 = 128 Ind 
Cas 870 The private r ghts spoWen of m this section do not mean individual 
rights as opposed to tho c of the body politic or state but those private rights of 
the State, which must be enforced in a court of Justice as distinguished from Us 


cal capacity 11 C 17 , see also of Auslrn v Dty,'' Gjff 628, Utu/eJ 

Si ties oj A/nen^x V IVugner L R 2 Ch App 58 

85 [S 432 ] (1) Persons specially appointed by order of the Govern 
r, ,, . J menl at Ihe lequest of any Sovereign Piince or 

““'-e Cl.ut .ll,a„c= 

or defend for Princes or *he British G ivernment or otherwise and 

Chiefs whether residing within or without British India, 

or at the request of any { erson competent, in the 
opinion of the Government, to act on behalf of such Prince or Chief, to 
prosecute or defend any suit on hts be lalf, shall be deemed to be the rccog 
nised agents by whom appearances, acts and applications under Ibu Code 
may be made or do le on of such Prince or Chief 
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(1930) A L J 1443 “ *32 Cas 17 But in suit for damage for assault and 

battery a Police officer is not 

entitled 

air 

a suit 

to none 

But no nonce is necessary for lire recovery of ni 

the officer IS a consideration for his rdeise AIR 1924 Cil 145=50 C 99 ? = 
28 C L J 104=28 C W N 10=75 Cas 173 , see also 80 Ind Cas 72— 46 A 
884 = 22 A L J 812 , 13 A L J 788 , 79 Ind Cas 8i8 = A I R 1923 Rang 25O 
Where manager of an encumbered estate is a formal party, no nonce under this 
section IS necessary A L R 1933 SinJ 202t-A 1 R 1933 Smd 1 = 142 Ind Cas 
SOI It IS enough that the act is done and that it is purported to have been done in in 
official capacity , and it is not necessary lo go further and inquire whether it was done 
in execution or intended execution of any statute or public duty or authority The 
non performance or the breach of a contract is equallj an act as a tort is within the 
meaning of this section S') C 961 = 55 C L J 8=A I R 1932 Cal 275 Village 
Saniiaiion Panchayat is not a Public officer within the meaning of s foandasuitir 

s 28S 
public 

, 3 ?“ 

aliiing 

^ jlaintitt 

does not illege any act or omission on the part of the Receiver, no nonce unUer s 80 

IS necessary A 1 R 1927 All 132 = 48 A 821 = 24 A L J ^o(>7 A for 
accounts against a common manager appointed under s 95 of the B T Act cannot be 
instituted without service of the notice under s 80 and without leave obtained from 
the Court appointing hu ' 

suit against a Bench 
negligence cannot be br< 

40 Ind Cas 677 It « wv ^ - w ^ ' 

purport to act as a public officer To hold otherwise will imply the importation of 
words into the section which cannot b" Ibund there A I R i 934 Pat 14 ‘ii ® 
oon an esiite execute 1 by the predecessor 
,ofiheB T Act assuming him to be a 
ode IS not necessary as such notice is 
some act purponing to have been done 
by him in lus official capiciiy and as the mortgage was not executed by the defen 
dant the present manager and imposed no personal liabiliiy, and the non payment 
by him or the mere omission lO pay either interest or principal cannot be deemed 
to be such an act A. L R 1934 P C ico=»nO W N 463 = ^8 C W N 5 * 7=* 39 
L W 504 

81 [SS 425 , 428 ] In a suit instituted 

Exemption from arrest and against a public officer m respect of any act 
personal appearance purporting to be done by him in hts official 

capacit) — 

(<z) the defendant shall not be liable to arrest nor liis property to 
attachment otherwise than in execution of a decree, and, 

(d) where the Court is satisfied (hat the defendant cannot absent 
himself from his duly without detriment to the public service 
It shall exempt him from appearing in person ' 

82 [S. 429 ](i) Where the decree is against the Secielar) of Slate 

Fvcrui.on of decree Council or against a public officer 

Execution 01 uccrcc respect of any such act as aforesau}, a time 

shall be spec fied in the decree within which it shill be fat shed , and if the 
decree is not sit sSed within the Hire $0 specified, the Court shall report the 
case for the orders of the Local Goserniuent 


' . V .1 1 r , •u'.u umtss 11 rimains 

unsatisfisJ ‘he period of tfiiee months conn uled from ihe djle of 
'uch repoil 
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Suits bv Aubns ano by or against Foreign and Native Rulers. 


83 [S 430J (t) A’len eienies residing m B iiish India with the 
, permission ol the Governor General in Council, 

\\ hen -^Ueas may sue and alien friends, may sue in the Courts of 

Btiiish Indn, as if they were subjects of His M ijesty. 

( 2 ) No alien enemy reiiding in Biitisi India without such permission, or 
residing n a foreign country, shall sue in any of such Courts 

K\j>lanati}!i . — Every person resiliig in a foreign country the Government 
of which IS at war with the United Rmgdoai of Great Britain and Ireland, 
and carrying on business in that country without a license m that behalf 
under the hand of one of His Mijesty's Se<.tetacies of S'ate or of a S-cretaiy 


to the Government of India, shall, for the purpose of sub sectio 1 ( 2 ), be 
deemed to be an alien enemy residing in a foreign country. 

Scope— An alien enemy licensed to trade in British India cm sue in Indian 
Courts 9 Bur L T 51=31 Ind Cas 888 , see also 8 S L R 329 , 39 A 377 Where 
cause of action arose before or after war, m alien enemy can be sued in British 
Indian Courts 40 C 1140 = 20 C W N 691 = 23 C L J 493 = 35 Ind Cas 951 
Under s 83 in alien enemy residing m British India nuy sue tn British Courts with 
the permission of the Governor General tn Council 39 A 377 = 39 Ind Cas 862 
Nor all contracts hut only dealings of a commercial nature beiween hostile aliens 
are tainted wiih illegaUty A coniraci whose tendency is to increase ihc enemy's 
resources IS probibued, but no an agreement for pajment of money Jrom funds 
accruing there 31 M L / 36o=*(i9i7) M W N 73=37 Ind Cas 957 A British 
subject voluntarily residing or carrying on business m enemy country will be treated 
as an alien enemy 53 Ind Cas 324=iLnh 276 = 2 Lah L J 275 


When foreigi btates may 
sue 


84 1$ 43n ^ foreiiu State may 

sue in any Court of British India 


Provided that such Sale has been recognised by Hjs Mij sty or by the 
Governor General in Council 

Provided, also that the object of the suit is to enforce a private right 
vested in the bead of such State or in any officer of such S ate in his public 
capacity 

( 2 ) Every Court shall take judicial notice of the fact that a foreign State 
has or has not been recognised bj( His Majesty or by the Governor General 
in Council 


Scope— Any State which has preserved any degree of soveicignty must have at 
least three chatacterisUcs Fnsi allegiance lo the Ruler becordly ihe law enforced 
}sc laws must be enforced by his Courts 
I M L W 673-53 M 968=128 Ind 

• m this section do not mean individual 

^ .or state , but those private rights of 
the Slate, which muse be enforced m a court of Justice, as distinguished from its 
political or territorial right, which must from iheir very nature he mnile ihe subject 
*■ h may be 

itn rights 

^ _ Its poliu- 

cai capacity il C iT , sic z\so Empeior ol Austrti v Diy,2 Giff 628, Um/eil 
St Ues cf Amenta y IVagner L R 2 Ch App 582 


85 [S. 432 j (i) Persons specially appointed by order of the Govern 

„ , ment at the request of aps Sovereign Piince or 

by GovernVnt iop?osecme ^hief. vvlielher in subordinate alliance 

or defend for Princes or "'itb the British u jvernmeiit or otherwise, and 
Chief!) wlietlicr residue withm or without British India, 


or at the request of any person competent, in the 
opinion of the Government, to act on behalf of such Prince or Chief, to 


prosecute or defend any suit on his behalf, shall be deemed to be the rccog 
ntsed agents by whom appearances, acts and applications under this Code 
niay he made or do le on behalf of such Prince or Chief, 
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(a) An appointment under this section may be made for the purpose of a 
specified suit or of several specified suits, or for the purpose of all such suits 
as It may from time to lime be necessary to prosecute or defend on behalf of 
the Prince or Chief 

(3) A person appointed under this section may authorize or appoint per 
Sons to make appearances and applications and do acts in any such suit ot 
Suits as if he were himself a party thereto 

Scope. — This section does not prevent the institution by an independent Prince 
of a sutt m a court in Bntish fndta in his own mme, ana through a recognised agent 
other than one appointed under the section 10 C 136, 29 C W N 287^=80 Ind 
Cas 100, AWN 1886, 133 , 19 A 5io=*A W N 1897, 135 

86 [S 433 , J (r) Any such Prince or Chief, and any ambassador or 
c . ^ ,r> r-t j- envoy of a foreign State, may, with the consent 

"l? Governor ^Genera, .0 Couocl, ermW 
^ by the signature of a Secretary to the Cover i 

ment of India, but not withoui such consent, be sued m any competent 
Court 

(2I Such consent may be given with respect to a specified sutt or to 
several specified suits, or with respect to all suits of any s lecified class or 
clssses, and may specify, in the case of any suit or class of suits, the Couil m 
which the Prince, Chief, ambas,ador or envoy may be sued but it shall not 
be given unless it appear* to the Government that the Prince, Chief, atnbassa* 
dor or envoy — 

(a^ has instituted a suit m the Court against the person desiring to 
sue him or 

(3) by himself or another trades within the l0k,al limits of the jurisdic* 
tion of the Court, ot 

(<•) ts in possession of immoveable property situate within those limits 
and 19 to be sued with reference to such properly or for money 
charged thereon 

(j) No such Prince, Chief, ambassador or envoy shall be arre, ted under 
this Co&e. and. ex''ept with the consent of the Governor in Council certified 
asatowaid no decree shall be eaaauled agalisl Ihe property of any such 
Prince, Chief, ambassvdor or envoy 

fa) The Governor General in Council may by notification m the Gazette 

of India authorize a Local Government and any Secretary to that Govern- 
nient to exercise, with respect lo any Prince, Chier, ambassador or envoy 
named in the nolificaMon vhe functions by the CotcSOing sub section 

lo the Governor General in Council and a bectdiaiy to the Government of 
India, respecuiely 

ni of immoveable prpperly, sue, wilhoUt such 

section, a Prince, Chief, ambaisador or envoy 
I lo bold the pr i]>erty 

Scope — Under iliis scciion a su i against a Kuiing, chief filed w nhout ilie consent 
of ihe Governor Cci eral in Council cannot oc tried by a Civil Court ilui this pnvi- 
We may be waived by die defendani to P L R iqoj-^o P U 1903 . a C L J 
163,9c 535“I2C L-R 4t>S A ^ N *907 9 ,t«4 L. J 3j 8**29 A 379, ai 
» T- » » r- , ,j 8 46 Ind Cas 558 . 58 Ii d Cis 913. A 

• Cas 9f9»2 P L T iSo This sccdon 

. off 62 IdJ Cas 778 A suit at,ainst a 

m respect of the projicn) m Unii»h India 
• ■ 9*4 All 422-46 A. 35V-I3 A 1 t in- 

• lie IS 

• he ct • . 

t<c ' 3»d 

the foreign suic A I K 19-8 Sind 189-113 Ind. Cas 345 '**" " 
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S. 89] 


St>le of Piinccs and Chiefs 
as parties to suits 


87. [S. 434-] A Sovereign Prince or 

Ruling CJuef may sue, and shall be sued, in 
the name of his State ’ 


Provided that ui giving the consent referred to in the foregoing section 
the Governor General m Council or the Local Government, as the case may 
be, may direct that any such Prince or Chief shall be sued in the name of an 
agent or in any other name 
Notes — 7 B H C R ISO 


Interpleader 


88 (5.470.) Where two or more persons claim adversely to one 

,,,, , , another the same debt, sum of money or other 

be'insmur^*^^ property, moveable or immoveable, from another 

person who claims no inteiest therein other 
than for charges or costs and who is ready to pay or deliver it to the rightful 
claimant, such other person may institute a suit of interpleader against all 
the claimants for the purpose of obtaining i decision as to the person to 
vrbonj the payment or deln ery shall be made and of obtaining indemnity for 
himself* 

Ptovided that where any suit is pending m which the rights of all parties 
can properly be decided, no such suit of interpleader shall be instituted 

Scope —An interpleader suit is a suit in which sevenl chimaus are to be 
deemed to be clamuig adversely lo each other \ I R 19-8 Oudb i55"ioSInd Cas 
817 Th 9 sect o I coircspon ts to ru es lands of RuK» of SupiLtne Cour* >883 
Where \ s 'cr ) il 1 1 for a ^ Kbi money goods or Hii ie)s chimel adversely 
b> B or C or 1 ru t 1 1 c » I „ s ed or <• i s t he suel he desites 

S totecLvoi sa t ill verv Fi e I a 1 >10 some 1 e m ust 

e admitted nJ I ere tins 1 h lo i <• ts it c » t « n e o\ r hiii foi 
charges or costs and no collusion 1 1 ere m isi In. o 1 1 t I *> 0 vliclilic 
cannot decide ivuliout risk CUmys Ycarl) Practice 0 942 \n in eri leader is 
not an action either in the strict or any ronventional sense oftht word \txLoni 
StlbQTM H-xnilyn v (1881) 6 Q B D at p 66 In an inierplcader suit in 

which each of the contcsiing defendants attacks ihe title of the oil cr each js virtually 
' iT a r n io?i' Mid <io 7 s»aRM i^nalnd Cas 705 

n suit from 
to one of 


into Court for payment to the person to whom the Court should decide mat it was 
payable, /irW that was a valid discharge for him, and if the Court paid it to the 
wrong person, he was not responsible s C P L R 9 

PART V 

SPECIAL PROCEEDINGS 


Arbitratiov. 

89 (*) Save iiv so far as is otherwise provided by the Indian 

. . Aibitration Act, i899,* or by any other law for 

‘ the time being in force, all references to arbi 

tiation whether hy an order in a suit or otherwise, and all proceedings 
thereunder, shall be governed by the provisions contained in the Second 
Schedule 


C. C. H. VoL I — 39 


*I\ ofi8w 
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(2) The provisions of the Second Schedule shall not affect any aibitra 
tion pending at the commencement of this Code, but shall apply to any 
arbitration after that date under any agreement or reference made before 
the commencement of this Code 

Scope of th© section — Where patties to a suit engage m arbitration without 
an order of the Court, the award m that arbitration can be confirmed in the ter™* 
of the decree AIR 1931 Rang 58=^9 Rag 39=131 Ind Cas 57 The words 
' any other law ' in s 89 mean any law other than the Arbitration Act and other 
than the provisions contained in Schedule 11, C P Code These words include the 
provisions of Order 23, rule 3 which is not one of the provisions of Schedule H 
A 1 R 1931 Oudh 127 = 80 W N 71 = 138 Ind Cas 443, see also A I R 1930 
Bora 93 = 31 Bom L R i4o3=54Bom 197=124 Ind Cas 119, A I R 1927 Bom 
03=91 B 9 o 8 = 2] Bom L R 1254=109 Ind Cas 516, AIR 1925 Mad 50=76 
Ind Cas 502 The words “my other law” ms 89 do not exclude the law as laid 
down in other parts of C P Code A. I R 1928 Mad 1025 = 51 M 800= 55 M 
L. J 429= 113 Ind. Cas 632 An award passed insuitwhidi is pending without the 
intervention of the Court may be regarded as adjustment under Order XXIII, 
r 3 A I R 1927 Mad 1126=53 M L J 444=39 M L T 593 = 26 L W 23i 
= 104 Ind Cas 674 Any other law ' m section 89 does not include Order XXIII 
rules A I R 1921 Sind 65=163 L R 174=81 Ind Cas Sn , contra A I R 
1925 Ml 503 = 47 A 637 = 23 A I. J 561 (F B) 
without the consent of the Court award cannot 
XXIII rule 3, C P Code or under the provisions 

Arbitrations in the course of litigation should confv - • - , 

stipulations of the second schedule and sh 

Court The Indian Arbitration Act does 

litigation A I R 1921 Cal 404=49 C 60 

any other law for (he time being m forci 

law extraneous to the Code of C P Code and do not cover order XXIII rule 3 
A I R 192X Lali 332=3 Lah L J 162=67 Ind Cas 123, see also A 1 R 
Cal 238=25 C \V N 127-61 Ind ( 

1931 Rang 53 The concluding | 
be found to be inapplicable to all 

Schedule II by reading $ 89 (1) * 

= 2oC L J 390=230 W N 716=51 tnu w w, 

lUtisdiclion to lol. up the schedule and the body of .j bJ^ ccessltu 

law IS not intended unless stated m express terms or unless 

implication A I R 1927 Bom 565=5' » 9o3»29 Bom L R 1254=105 Ind 
Cas 516 

SpEaAL Case 

90 1 Vr y 1 Where any persons agree m writing to state a case for 

the opinion of the Court, then the Court sliall 
Power to sntc case for opi try and determine the same m the manner pres* 
nion of Court cribed 

Scope— V Court should not m crfcrc by giving a jurlial decision which it cannot 
mahe cileciive to end the dispute when legislature had proiidcd special tribunal 
A I R 19 jO Dom 332 = 32 Bo”' L. R 416=540 825=125 Ind Cas 897 

Suits rbdaiing to Public Matters 

91 [AV,y]. (') In the case of a public nuisance the Adiocaic General, 

or two Or more persons having obtained the 
publ c nuisances consent in writing of the Advocate General, 

may institute a suit, though no s|>cctal damage has been caused, for a declara 
lion and injunction or fo' such other relief ai may be appropriate to the 

I • * 

|j ‘1 >'* deemed to limit or otherwise aCfect 

^ f a ' ' * «ndently of as provisions 

Note©— Vide The Public buili Validation Act {XI of 1932) 

Scopo— Tl s section docs not create i right which did not exist before nor 11 
deprives any bojyofa right deroedfrom the general law of the land It is not a 



THE CODS OF CIVIL PROCEDURE. 


327 


S d2] 

prohibitive section which prevei 
cular way AIR 1924 AU 399 
Section 91 does not contest or 
take awa) the plaintiff's right to st 
A I R 1925 Cal 1233=88 In 

injurj Private nuisance is actionable by the person injured by it The general 
obstruction of a public thoroughfare, unless authorized by livv, custom or contract, is 
a public nuisance for which a private suit is not allowed but to obstruct, annoy or 
endanger a particular person or body of persons only in liis or their use of a public 
thoroughfare ntaj be a private nuisance, for which a pnvatc action may lie Lvery 
class or community has a right to use the public streets for religious or musical 
ances and any wrongful attack on that 
H L R 130= jf Ind Cas 534 , see also 
L R 97“ti7 Ind Cas 513 , 48 Ind 
■ of rights n respect of a village pathway 

^ - w.. ..j s 91 46 Ind Cas 970 , see also 73 Ind 

Cas 6t6=A I R 1923 Lah 340 Plaintiff relying on special damages m suit 10 
establish public right, special damages must be spccificallv alleged The mere 
general allegation is not sufficient A I R 1926 Cal $49=91 Ind Cas 72S see also 
’ ^ ^ i s 934 Wheie the plea of 

a the trnl court hut was 
that Court rcfusco to enicr 
^ doing so A I R 1928 

iiag 39=105 !nd Cas 113 

92. [3 639] (1) In the case of any alleged breach of any express or 
Public cl ar coiistiucttve trust created for purposes 

of a rharitable or reliaioiis nature, or where 
the direction of lie Court is deemed necessary f t c a iminislt itio i of any 
such ttuat, the Advoc C,,.w,»Tal ot two ot nvoti. jierso \s ha\ 1 15 an interest 
tn the trust and having obiatied ili convent 1 1 ivriiii cf of the \ilvocato 
General, may institute a suit, whether contentious or not, in the principal 
Civil Court of original jurisdiction or in any other Court empowered 111 that 
behalf by the Local Government within the local limits of whose jurisdiction 
the whole or any part of the subject matter of the trust is situate to obtain 
a decree— 

(o') removing any trustee , 

(£] appointing a new trustee , 

(fj vesting any property m a trustee , 

(d) directing accounts and inquiries , 

(e) declaring what proportion of the trust properly or of the interest 

therein shall be allocated to any particular object of the trust 
(/) authorizing the whole or any part of the trust properly to be let, 
sold, mortgaged or exchanged , 

{/) settling a scheme , 

(A) granting such further or other relief as the nature of Ihe case 
may require 

(2) Save as provided by the Religious Endowments Act, 1863,* no suit 
claiming any of the reliefs specified in sub-scction (x) shall be insitituted 
in respect ol any such trust as js is therein referred to except in conformily 
vrith the provisions of that sub section 

N B —Vide the Public Suits Validation Act (Xl of 1932) , sec also A. L. R 1933 
Oudh 606 

Scop© of the •'Cction — Where defendant is neither consituctive trustee nor 
trustee JUM /or/, a suit under this section IS not hiaimvinable A I R 1923 AIJ 
247=21 A L J 310 Tins section IS impplicable to trusts not jet completed Su t 
for adminisiraiion of trusts of a will containing disposition for charitable purpose* 

IS iiumlaiiiable though u IS not brought under s 92 70 Ind Cas 903=31 MIT 


* W oriS63 
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(H C) 6x= 16 L W qz2 Tno essential conditions are necessaiy in order that a 
sun should fill under express or 

1731UIC w 

ne tiust Itt 

- - - j ling any of 

the reliefs mentioned - insmuieJ m 

respect of my such trust 111 conformity with the provisions of s 92 Ihe section is 
inaoDhcable to a suit muhtch there is no alfegition m the plaint of an alleged 


funds for recovering a portion of that fund A I R 1929 Bom 153 = 31 Bom l- 

i 92 = iJ 9 hid Cas 775 Where a society to whom property is bequeathed desires to 

convert It into a money, proper cause is not under s 307, Secession Act, bat ^ 
under s 92 C P Code A 1 R 1 931 All 3>2='(i93i)A L ] 36=i30lnd Cas 
498 A suit to establish the existence of th? trust itself where the mIio/c question 

not mtbm ihe purview of section 9’ 
679 s»(i 926) Pat t45*'W l«d Cas 433 
Covered by s ga 2 Lah L J * 

A I R 1930 Cal 787«34C W N ti29*-S3C L I 91 = 58 C 474=13®^"^ 

369 , but sec A I R 1925 All 683 , 47 A 770=23 A t J 601 = 89 Ind Cfls 4® 
There must be suit alleging breach of express or constructive trust for public 
purposes of 1 charitable or religious nature m order to bring suit under s 93 and 
directions of Courts is necessir> for administratioa of trust A I R *93* 

33=33 Bom L R :435=i2» Ind Cas 891 , 30 Bom L R 774 (P C) , 26 Bom 
L R 950, A I R 1927 All 526-49A 191=25 A L J 281 = 99 Ind Cas 568, 
It P 288=12 P L T ai 7 ^is(>in <3 Cas 4I7“A I R 1932 Pat 33=A L R I93* 
Pat 373 . 33 Bom L R iS75 » 3* B L R 1435-A I R 193» B 33 

> 1 h^rnr^ ihe 


High Court under 

matter of ihc irusi , , , 

the nieamni. of s 92 C P Code 59 C 357-'3?l“‘' ■ ■< 1932 

44S = A L K 1932 Cal 572 

Tlio scciron oas inlcnJcd 10 ipply only 1“ qoesuor.! rchlmg 10 «Ini may be 
called the indoor numgcmenl o* the trust, and issues relating to the right of 
strangers to the trust arc outside the scope of t suit under that section jo Itang 
342 = A I R 1932 Rang Ij3«i40 Iml Cas 3*7 .sec also 55 M 549 = 62 
M L J 180=1932 M W H 9*35 B 156=138 Ind Cas 74 = A I R. 
1933 Mad -’a4 \ L U 19^2 Mad 767 Sanction 1$ not necessary m a case m 

whidi ihc relief for the bUtlcmcm of a scheme for manatement is based 
upon nn a„rcciiient arrived at between the co trustees or on the terms 0/ a 
Mill executed b> ihc founder of the trust or any other descendant of Ins 
when ic "a* the sole trustee 63 M L J 703=36 L W 633=1932 M W N 
1340= 140 Ind Cas 197 Hlfli ulty in j,raniinj, some of the relief chimed in the 
absence of ilic consent m wntinj, uf il c Aivocate Genciil docs not disentitle the 
1 tuniiir to ihc Ollier reliefs \ j *» *93? P** 26j=/45 ind Cas 294 it is not 
necessary that il c sun under s 6 of Act \1V of 1920 which may be insmuicd wiihoui 
ihe sanction of ihc \ liocaic Ccniral on the trustees failure to coinjdy wnh |),c 
Courts order to j reduce accounts shoul 1 be presemed only by ihc fycrson viho made 
tl c at phcaiions ui jer ss 3 ind 4 of tl c Act A L R 1913 \lnd 1031 = 38 L. W 
7jO-6j M L j 6;o- V. / R 1933 M 8,4= 1033 M W .N I2b6 Uhercasuit 
under s 91 C I' Co ic. Ins been ptopcrl) instituted u d one of tl c plainiiiTs dies, 

tic suit tan be coi iinu<.d b> ihe survivor or sursisors and even though there is only 
oresurvuor A L. R 1934 All 31 = 1933 A L. j 1^93 U here no relief is claimed 
which falls under els (aj to (I i sanction under this section is not nccessar) A. L 
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" , , )y the 

blic to 
essiiy 
The 

" ihcir personal 

Ind Cas 177 

■ It not consti 

luted b> s 92 \ I R 1927 A» 526=49A 9i = 25A L J 38i=9glnd Cas 568 

Appellate Court cannot give directions on matters left undecided by trtal court 
AIK 1930 Lalu 10)6=12 Lab L J 199=31 P L R 1018 Suit against tres- 
passers for Recovery of tiust properties does not fall under s 92 4 Lah 295 = 73 Ind 
Cas 64), A I R 1928 All 33=50 A 163=25 A L / 902= 106 Ind Cas 389 
Where trespasser claims trust properly, suit for settling scheme and appointment of 
of trustee lies against him AIR 1927 "Mad 710=53 M L J 183=39 M L T 
66-102 Ind Cas 74 , see also A I R 19.8 All 33 = 50 A 165 = 25 A L J 902, 
A I R 1923 All 759 = 47 A 867-23 A L J 795 = 89 Ind Cas 639 35 Ind Cas 
393=10 S L R 12 Provision of this section is mandatory 49 Ind Cas 530, 
41 A 1 — 16 A L J 841 = 48 Ind Cas 94 

This section has no applicauon where wotslupjiets at tuosqtie sue to set aside 
alienation of jjakJ property hy irusteee 3! Ind Cas 799 , 47 Ind Cas iii = '’8 
C L J 4 , 41 M 124=33 M L J 357 = 6 L W 066=22 M L T 218 = 42 Ind 
Cas 366,40 M 212 = 31 M L J 777=20 M L T 4fO-5 L W 625=(i9i9) 
M W N 400=38 Ind Cas 73 23 C W N 115 49 I id Cas 355 It is only 

where the suit is for one or more of the reliefs m s g" (1^ that it must be 

brought under ll at section A suit by the worshippers of temple for declaration 
that cerui i land is temple land and for an njunci on resiraining defendant s 
ah®“auon s not wi hii 5 4- Ind Cas 260 \ su praying for removal of trustee 

and for a dvcKn o ale 0 made b> irusite s oid comes under this 
section AIR i) , All lb, 47 A 770= ■•3 A I J Goi-Sgind Cas 40, sec 
also A I 1 19 5 Ml 1 I L U s , 88 lid C s J 3 

A suit under ihi» scci on is ina u table for lemo al of k ft to irus cc and for 

appointment of new trustee and for vesting trust property m I im 97 P R 1918=173 

P \V R 1918=47 Ind Cas 683, see also 89 Ind Cas 40=23 A L J 6oi=A I R 
1925 All 683=47 A 770 Court Ins power to appoint a wutxvalh in certain 
section A L R 19 3 Lah 570=34 P LR 
I Cas 169 Head of mutt though not trustee, 
he ate imeresied in the performance of those obh 
A I R 1927 Mad 014=52 M L J 415 = 
25 L W 46i=(ig27) M W N 233=50 M 567=39 M L T 37=101 Ind Cas 
420 Where sun is not for vind niion of public rirht b it of i nnv 11c rirht of being 

480 Test, 
c rights or 

* ^ ^ D Clauses 

(a) and (b) are distinct A I R 1930 Mad 229=1929 M W N 744=122 Ind Cas 
455 Seciion 92 IS mandatory It is not necessary to obtain sanction under the 
Religious EDdowjTOCiu aaid vvihout such sancjirmn rfxooyal ronld he ordered 
CigiblaM W N 351—4 LW 444=37 Ind Cas 688 Where individuals sue a 
citizens for rights of warship or performing festivals, no sanction la necessary 3L 
W 512 = 35 Ind Cas 88 Suit for declaration that plaintiff is is not barred 

34 Ind Cas 502 Suit under s 02 is a representative one 4oMad llo=3L W 303 = 

(1916) I M W N 402 = 31 M L J 229=34 Ind Cas 3S4 In order to male s Q3 

applicable It IS not necessary ihat tl e existence of trust should be admitted by ibe 
defendant A I R 1924 Pat 657=5 P L T 30=80 Ind Cas 9S0 Section 92 
will not apply where claim is based on plaintiffs personal tight of possession mingled 
with a claim based on breach of Itust AIR 1923 Pat 309=67 Ind Cas 464, 
sec also A I R ig’4 Lah 131=4 Lah 295 = 5 Lah L J 480=73 Ind Cas 645 , 

A 1 R 1923 A 319=21 A L J 191=45 A 335=71 Ind Cas 767 , 7> Ind Cas 670 

= (1921) Pal 6, 76 Ind Cas 89— A I U 1934 Pat 502-5 P L. T 231 , A I R 
1923 All i20--*o A L J 977 = 45 A 215=71 Ind Cas 420 

Express Trust— The expression express or constructive trust is not limiicJ 
to trust as in Lnglish law constructive trustee includes person holdii g 
fiduciary position such as head oCa iku// whosedtoin^s can be enfor'-ed in a court of 
law A 1 R 1927 Mad 6i4 = 5oM 567 = 53 M L J 418=25 L W 46i = (i9*7) 
M W N 233 = 39 M L T 37=loS Ind Cas 427 Under s 92 a suitagains* 
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express trustees IS maintainable AIR 1924 All 884=32 A L J 866=»47 A )?= 
84 Ind Cas 631 , see also 86Ind Cas 799= A I R 1925 Cal no6 

Constructive am ofa temple 

that the managetnen the defendant 

who were receiving temple were not 

using them and con jpon the defen 

of the income and profits Held that 


92 and the suit Mas not consequently m 

sanction 32 Bom L R I435=A I R 1931 Bom 33= 128 Ind Cas Spt Construe 
live trustees inclu les persons holding particular fiduciary position AIR 19^4 
Bom 193=25 Bom L R 747 = 84 Ind Cas 808 


Charitable Trust —All charitable corporations exist solely fer the accomplishment 
of charitable purposes Like other trustees they also are subject to the jurisdiction 
of the Court AIR 1931 hlad 12 = 59 M L J 770=129 Ind Cas 235 = 53 h* 
737 Charitable corporations are subject to hurt's jurisdiction as they are trustses 
of the corporate properties AIR 1931 Mad 12=53 M 737 = 59 M L J 77o= 
also AIR 1930 All 582=(t9jo)A L J 
Collectors sanction is necessary foe a suit 
^ ^ defendants from preventing plaintiffs fiotn 

enjoying the uses and objects for which property was dedicated A I R *93® 
Smd 204 = 126 Ind Cas 49 


Religious Trust— Where a person builds temple either out of his own fund* 
or funds collected by subscription direction by him regarding manner of manage 
ment and persons b> whom it is to be nunaged is not iJIcgaf AIR *936 Mad 
’ nent is partly secular and 

s governed by section p*. 
attached to rcl gtous and 


Ind Cas 161 , see also 99 Ind Cas ?c« = 7 I ih I T 
1929 M W N 744= 132 In « 

Cas 1035 . 33 C W N 13! * 

of religious Muhamma Hn « , , , a n 

succession s consiruciive trust of a rcl gious nature for public ^ ^ 


, 1 R. 19:9 Lah 740- *30 
• air 1930 Mad 

M . at 471 -88 Ind 
and Khang-ih 
re could be no 
0 LJ 
trust 


R 1923 Mad 376 
, . *73 Ind Cns 991 , 

^ mimgemeni ofa 

> sue but original 

Durposcs of trust iliat must be looked to AIR 1926 Lali ioo_^=7 Lah 275=17 

" •• 30? = S9 

, 1 inter* 

irustccs 

‘ J 747 


All 247—21 A L J 3io=L R 4A 190 


R *923 


Pnvato Trust —T 1 c AJvocaic Central is not concerned wiih printc trusts 
Per ons chiming to be as heir of founder 
^ -«i\ ate trust A I R 1931 Boro 170=32 

. iicficial interest in pnnie trusts tests in 
. IS \C5tcl in fluciuating bo<l) A useful 

test for a juJpO to 3pt)l> 10 see ivl ctl <r the esi Iciicc uiisfics the condiiions of ilc 
private trust is to ask hiii self ul c;I crinj of the acts Icsiificd to ly the wiincsses 
could have been prcvcnicd or j>ciiali»cd by proceedings for ucspasi A I U in’-* 
All 519-20 A L J 7f9-77lnd Cas 97, UoO inJTe and Ai leer Alt s C P Co ’e 
s. gs , see 2lso A I H 1922 P C. 252 = ''4 Bom L. K 937 — 49 I A ioo=»36 C. L J 
57 = 49 C 45'?**27C \V N 174 = 67 Jrd Cas 561 Persons lavinj, no interest m 
trust I ropert) cannot impeach acts of j nv «c ttustet. 56 In 1 Cas. 707 

Publlo Trust— Wletlcr purpose is luMic or n>t m to be found out front 
CfCumstaDrcs *1 etch case All 17 1 lat 511-75 IikI Cas fyo , BA I J 
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1150 Compariti%e evidence of other temples being public or private even when 
adm tied by parties or held by cojurt to be proved should be excluded in considering 
the question whether temple m quesnon is public or private AIR 1928 Mad 
879=115 Ind Cas 635 In deciding question as to whether a temple is public 01 
private, tnam proceedings arc of great importance Ibid Where Hindu public 
freely uses temple for centuries without permission, strong evidence is reouired to 

le 


d 

— w w « uut 

. , _ ,-3=j 7 lad Cas 270 , see also 51 Ind 

Cas 42 =:ioL W 133 , 34A 468=9 A L J 809 = 11 Ind Cas 166 , 20 C L J 
312 , 43 Ind Cas 213= 5 O L J 97 f 38 Ind Cas 800=20 O C 49 , 34 Ind, Cas 
551=4 L W 22S , 36 Ind Cas 370=31 M L J 302 , 51 Ind Cas 42-10 L W 
135 Public means a seciion of the public WaUf for maintenance of 
and far distribution of alms and chanties IS a public tru>t 11 P 288=12 P L T 
817=136 Ind Cas 4i7 = A I R 19^2 Pai 33 =A I. lot-’ P '•>1 Mtt 
IS no direct evidence of dedication circumstances 
raise a presumption of dedication to the public 

by ihe public and offerings by the public are some „ 

there should be a presurnptian of dedication 33 Bom L R I435 = A I R 1931 B 
Ind Cas 891 

Dureotion of the Court— -The words 'where the direction of the Court is 
deemed necessary for the administration of any such trus mean iliat where ihe Court 
has to give d reciion in nture of framing a scheme or othtiwise for the adminis* 
tration ofibe trust r-.a\\oiu»x n of is 0 vj h d rection AIR 

1 9' 8 Cal 368— jjCal 1’ 4 C W N 83) = iioInd Cas 41 \3 1 ere persons 

interested in trust dtsri i> iolf> sclc e met sio v a i i 1 on it bv fresh 
suit under this section \ I R 19a 2>ii\ l i -1 '' L R o- 11 Cas 398 
Where temple builc from funds collected by subsciiption founder cai make 
management hereditary where subscribers do not object to u AIR 1936 Slad 
1150=51 M L J 457=98 Ind Cas 20S Court can rtmoxc trustee if necessary for 
continuance of institution Interest of the institution and not of individuals is to be 
seen A I R 1926 Mad 1150=51 M L J 457=^ Ind Cas 208 

r s 93 IS to 
>ses for which 
Ins a wide 
be taken into 
ral interests 
Court might 

be impracticable or unsuitcd to the 
6 P C 132 = 43 C 108, = 14 A L J 
4 • C L J 198 = 35101! Cas jO Courts 

J ^ u u by existence of a temple commiitec 
39 M 703=30 M L J 29=32 Ind Cas 311 Court sanctioning scheme for ad 
minislratioii of charitable trust IS competent to vary from time to time on an apph 
cation without fresh suit 43 Ind Cas 772 Where liberty to apply is reserved m 
favour of certain persons under scheme others cannot appl^ AIR tpjo 
Mad 226=1929 M W N 774 = 122 Ind Cas 455 A scheme which goes bejond 
what IS decided 111 scheme suit, and decides matters which come wuhin the 
purview of s 92 is so far u//ri vifes AIR 1930 Mad 236 = 1929 M W N 
744= 122 Ind Cas 455 Where a scheme is settled a direction for appijing for 
modification is ul/ri vires A I R 1928 Mad 268=108 lod Cas 199 True 
test of legal propriety of clause m a scheme is whciher relief granted by 
that Court is such relief that if it vvia bei0"» snii''?ir before scheme was 

R I9jO Mad 226 = 

, 4 the Court has 00 

^ _ even where irustec 

omits lo comply with scheme terms A I R 19’9 Mad 3'6 — {1929) W N 
= 120 Ind Cas S74 , see also AIR I9’9 Mad 625=119 Ind Cas 469 

Persona having interest in the trust— Persons who are m the habit 0/ 
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worshipping at a temple and of making offerings and of giving subscnptions are per 
sons having an interest m ilic temple and are entitled to maintain a suit under this 
section with necessary sanction A 1 R 1932 AH 708=1932 A L J 886 , 9 0 W 
N 966, A L R 1933 Lab 533= A. 1 R 1933 Lili 920=146 Ind Las 136 In a 
suit for declaration that certain property and income therefrom is wakf certain 
person is its itusiee and alienations thereof arc void heirs of the founder of the 
trust have lotus slctndt A L R 1933 Lab 72i=A I U 1933 Lah 670 Suit by 
constant visitors of temple who are close relatives of founder is maintauiable AIR 
1929 All 133 = 1929 A L J 438=117 Ind Cas 838 , see niso A I R 1929 Lah 
428=116 Ind Cas 431 Collaterals of founder iiaie sufficient interest to cn itle 
(hem to sue A / R 1929 Lah 428^116 lad Cas 451 Descendaiiis in female line 
from founder of chmty have an interest” therein although not direcily obtaining 
benefit A I R 1924 P C 221 = 51 I A 282=47 M L ] 361=47 M 884 = 2 J 

A L J 983 = 26 Bom L R ri2l=4oC L J 454=29 C W N 154=82 Ind Cds 

804 Persons not having intcicst m trust will not be entitled to sue even with 
Advocate General s ivniten consent A I R 1924 P C 221 = 51 I A 2S2 Where 
founder lays doivn persons m whom the riglit of control is vested, they are not the 
only persons who can sue A I R 1929 Lah 428=116 Ind Cas 451 A suit under 

this section can be maintained by Hindus of neighbouring villages attending ihe 

temple on important occasions AIR 1926 Mad 267=49 M L J 
M \V N 40=91 Ind Cas 924, see also AIR I9_5 Lab 189=5 Lah 455=85 Ind 
Cas rir • 35 M L J ^6I = 9 L W 1 = 25 M L T 86 Mere uorshippes as such 

cannot sue for possession of trust properties A 1 R 1025 Rang 294=3 *‘3 

=89 Ind Cas « 425 = 8 Lah L J 

P L R 833 persons entitled to receive 

food can sue A the persons are interested 

in the trust It i • - w- pc sv ally affected A I R > 9*7 

Mad 463 = 30 M 726=25 L W 594“(<927)M W N 197 = 53 M L J 545 * 1 ®* 

Ind Cas 270 , sec also 44 C L ] 3a9=A 1 R 1927 Cal 130=31 C W N 184= 

99 lad Cas 203 , see also A f R 1929 Bom 193=31 Bom L R 349=117 Ind Cas 
523 Interest must be cleat present and substantial A 1 R *926 Mad 466- 
23 L W 2io=92 Ind Cas 950 , A I R 1926 Lah 100-7 Lah 375=27 ^ K ^ 
115-94 Ind.Cas 095 , A I R 1930 Lah i = iiLah J 42 - 3 > P L i} 42,4 = 124 fod 
Cas 30s , A I R 1925 Mad ioi8»86Ind Cas 371 , A I R All 51S-J01 

Ind taV 744 73 ^ Cas 302 58 Ind Cas in = (19;o)M W ^ 478 • jj M 
72 o = 3oM L J 504=56 Ind Cas 450 Mere nght 10 worship m a «mpla i* not 
micrei^uffceittosuiforascbeme' 42M 360-36 M L J 396-Sf Ind Cas 693 
The auestion uheiher there are sufficient grounds for the removal of a tflfii// is 
mUitn J.iCiei on ol.hc Court nnd tlio Couti »ill be _6oiJtd Ity tht coosiileraiion 

I tv N 478=54 Ind Cas 5 
M 1056=30 M L J 423 = 3 
, habit of going to the 7*4 jkur 

have sufficient micrcst m 

the trust to entitle to jnsiiimc a suit undc^s 9- A L R 1933 Oudh 6o6=A I R 

. as Used in s 92 liaic not 

^ English law or in the 

• medati law The words 

enlarged sense in which 
be one equitable right 

■ am the legal ownership 

, iropeny under an ex 

nro*- r *- o ,■ ,, , , T’ . . «, ffom It lo ihc use and 

for the bcnciucfanolhcr person Umler lie r«j.l5h conception of the term inrst 
, ■ trust been used in 

section would Imc 

* f to (fetutters of the 

• • lai this scctio) docs 

■ IS no concej non of 

. s * » . . ®f section 91 IS 

' ' Inirdcncd wuh obligiiions for j ublic 

‘ ss • It will ai pl> maill cists whciJcrwalf 

*, * obhj.ation am txed to tl c 

Sn-lJblnj'Cai R 
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Parties—In a suit under s 92 only the trustee is a necessary party and not those 
^vho may be u\ possession of trust, propeities even adversely to the trust 12 P L T 
817 In a suit under » 92 the defendants must be allege I to be either or 

managers of i!ip tnisf T not mpr^I «priinfs of thf* irnsf io3| M W NT 


trust 1931 M W N 893. Suit by only some of the persons obtaining sanction is 
* id 139=30 L W 954 = 1929 M W N 911=58 
' ’ . t I 220, AIR 1927 Lih 382=100 Ind Cas 

d 

in the trust AIR' h 

with Adiocote Gen . _ h 

dded as parties 
• ■ )r public purposes 

cU suit A I R 

' ■ “ • • ‘ d Cas 991 A 

820=48 M L J 
- — given liberty to 

apply to the court for direct ons, the Board as a whole must apply AIR 1929 
Mad 625 = 119 Ind Cas 469 Any decree passed, in suit under s 92 is binding not 
only on the trustees, but also on alt the worshippers A I R 1925 Mad 1070= 
(1925) M W N 505 In a suit instituted for settlement of scheme for Dorga/i, 
in possession is uecessarr party AIR 1929 Mad 635= 122 Ind Cas 644 
Transferees of trust property can be impleaded A I K 1925 All 683*47 A 770= 
23 A LJ 601 = 89 Ind Cas 40 . see also A I R 1925 Cal 187 = 80 Ind Cas 44 , 

* ' I • ' • t IS 

' \V 

o J be 

trustees thereto si oul 1 be made panics 50 Ind Cas 58 \ trustee is not prevented 
from being plain iff AIR 19''5 M «d 8 0*48 M L J e35B.87 Ind Cas 194 
Question of uueri.si must be deicrm ncd o I ihe facts of eacl case A I R 1921 
Mad 563 = 41 M L J 20=63 Ind Cas 631 Suit to recover trust property from 
trespasser or trustee transferee cannot be brought under s 92 by virtue of either r 
3 or r 10 (3} of Order I 23C L J 4=47 Ind Cas 111 A suit lies against trustees 
at ion fort A I R 1924 All 884=47 A 17=22 A L J 866=84 I»d Cas 631 , 
see also A I R 1925 Mad. 212=78 Ind Cas 950 .AIR 1922 All 542 = 21 A L 
] to, = 44 A 632=69106 Cas 990,40 Ind Cas 165 Persons in possession of 
trust properties under claim adverse to trust are not necessary panics 11 Pat 288= 
12 P L T 8 i 7=A I R 1932 Pat 33 

Sanction — Advocate Generals permission is necessary unless plaintiff has a 
special claim or interest 35 Ind Cas 846 With due sanction any two persons 
can sue where object of suit IS to secure ceitain advantage to trust 3 L W 512 = 35 
. 0 moic than two persons all must join 

Jn granted for sun under s 92 means any 
It IS not conhned to one of the species 
of suits that coul 1 be raised on the appl catioo 48 C 493 = 25 C W N 794=30 
M L T 194=48 I A 12 (P C)=62 Ind Cos 737 { P C) Status and position of 
those who come forward as represcniatives of community is an important considera- 
tion in giving sanction Before giving sanction nonce should be issued lo the 
itustecs A 1 R 1030 Mid f'g= oL W 9S4“(i929) M W N 911 = 58 M L J 
39=53 M 223=i24ln(l Cis 220 But sanction is not invalidated by wmt of nonce 
todefendanis (igjO) M W N 456 Sanction is necessary even wtre suit doesnot 
specifically ask for relief mentioned in s 92 but docs so by implication A I R 
1927 Mad 886=26 L W 274 Fresh «anciion is not required where new party is 
added but scope of scheme is not enlarged AIR 1029 Alad 635=122 Ind Cas 
644 Where some relitfs sanctioned by CO lector while others refused, suit may be 
tried so far as relief sancuoned AIR 1923 Bom 428=79 Ind Cas 200 Sanction 
IS not necessary m the case of a suit 10 whvclv one trustee sues another for accounts 
AIR 1923 Nag 293 = 6 N L J 209=74 Ind Cas 45 see also A I R 1927 Mad 
948=39 M L T 214 = 105 Ind Cas 194 . 52 Ind Cas 62S , 40 B 430 = 18 Bum 
L R 33j = 34lnd Cas 167 , A I R 1922 Mai J7(F B)=i5 L W j 8 = 4> M 
>13=41 ML.] 608 = 69 Ind Cas j04 , A I R 1923 Nag 2^ , A I R 19-2 Mad. 
>7(1' B) This section is not applicable to suits by worshippers of temple for 
C C. H Vol. 1—30 
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worshipping at a temple and of making offerings and of giving subscnpltons are per* 
sons having an interest in the temple and are entitled to nnintain a suit under this 
section with necessary sanction A I R 1932 AH 708== 1932 A L J 8S6 , 9 0 W 
N 966 , A L R 1933 Lah 583=A.I R 1933 Lab 920=146 Ind Cas Ij6 In a 
suit for declaration that certain property and income therefrom is vnxif certain 
person is Us trustee and alienations thereof are void, Iieirs 0/ the founder of the 
trust have locus standi A L R 1933 Lah 72i = A I R 1933 Lah 670 Suitby 
constant visitors of temple who are close relatives of founder is maintainable A I R 
1929 All I33=J929A L J 438 = 117 Ind Cas 828 , see also A 1 R 1929 
428=116 Ind Cas 4S1 Collaterals of founder have sufficient interest to eniitle 
them to sue A I R 1929 Lah 428=ii6lDd Cas 451 Descendants in female Iitic 
from founder of charity have an mieresi* therein although not directly obtaining 
benefit AIR 1924 P C 22i = ;i I A 282=47 M L J 361 = 47 M 884=22 
A L J 983 = 26 Bom 1. R 1121 = 406 L. J 454=296 W N 154 = 82 Ind Cas 
804 Persons not having interest in trust will not be entitled to sue even with 
Advocate General s written consent AIR I9'*4 P C 221 = 51 I A 282 Where 
founder lays down persons in whom the right of control is vested, they are not the 
only persons who can sue A I R i9'>9Lah 428=116 Ind Cas 451 A suit under 
this section can be maintained by Hindus of neighbouring villages attending lli^ 
temple on important occasions AIR 1926 Mad 267 = 49 JI L J 746 = 190 

M W N 40 = 91 Ind C IS 9'’4 , see also A I R 1925 Lah 189= 5 Lah 455°®®5 ^0“ 

Cas m . 35 L J C6 i = 9L \V 1 — 25M L T 86 Merc vvorshippes as such 
cannot sue for possession of trust propenies A I R 1925 Rang 294=3 
= 89 Ind Cas 623 , 96 Ind Cas 934*A I R 1926 Lah 425=8 Lah L J 231 = 27 

P L R 833 Where properly }s dedteated to c^ut/ra/M til persons emnkd to Ttceui 

food can sue AIR 1928 Mad 268=108 Ind Cas 199 If the persons are 
m the trust it is not necessery that they should be personally affected A I R *937 
Mad 462 = 5 oM 726 = 25 L W S 94-(«927)M W H 197 = 53 M L J 545**®2 

Ind Cas 270, see also 44 C L J 339**A I R 1927 Cal 130=310 W N 184= 

99 Ind Cas 205 , see also A I R 1929 Bom 193=31 Bom L R 349=117 hid Cas 
523 Interest must be clear present and substaniial A I R 1926 Msd 46o“ 
23 L \Y 210 = 92 Ind Cas 950 , A I R 1926 Lah ioo=7 Lah 275 = 27 ^ h. R 
115 = 94 Ind.Cas tgs AIR 1930 Lah i-tiLah 142 = 31 P L R 424-i|4lnd 
Cas 305 , A I R 1925 Mad ioi8-86Ii)d Cas 371 A I R,, ®,T 

Rid Cas 744 73 Ind Cas 302 58 '"d Cas >24-(i92o) M \V N 478 . 43 M 

720=aoM^L J <04= 56 Ind Cas 450 Mere r gl t 10 worship m a temple is not 

interest suffcient 10 sue for a scheme 42 M 360 26 M L / 396=50 Ind Las 69^ 

The Question whether there are sufficient grounds for the removal of a is 

within discretion of Che Court and the Court will be guided by the consideraiiun 
of the welfare of the trust 30 C L / ,•^’“*4 C \V S 478=541111! Cas 5 
Members of Church need not sue by virtue of office 39 M 1056 = 30 M L. J 423 = 3 

L W 348=34 Ind Cas 557 Person who arc m the habit of going to the 

//r jr» in the evening to worship the idol arc persons vvho have sufficient interest 10 

have not 
or m ilic 
* The words 

• * in which 

able right 

■ c rnership 

, ■ r an cx 

* use and 

■ ’ erm trust 

I ' i used in 

• , uld have 

rs of the 

' • V » tion docs 

cj lion of 

iwocs-'S • • * - r ' * - ion 921s 

, ' burdened unb ihlg^tioris for lublic 

, a It willaijl) mill casts, whcilcr wakf 

' % there u an ob uaiion anrexed to tic 
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Partiea—In a suit under s 92 only the trustee is a necessary party and not those 

Mho may be m possession of trust propeities e\en adiersely (o the trust 12 1’ L T 
^ " * egei to be eiiher rfe of 

of the trust 1931 hi W N 
Arcinkts burdened wiih the 
ser\ ice to the temple the ippropnanon of the income by the Atchakas is not inis 
appropriation of trust income and ihe are not mamgers de son tort of the 
trust 1931 M W N 898 Suit by only some of the persons obiainiiig sanction is 
not roairtainable A I H 1930 Mad 129=30 L W 9 j4 = i 9-’9M W N 911 = 58 
M L. J 39=53 M 223=i2*lnd Cas 220 . A I R 1927 Lab 382=100 Ind Cas 
S3S It IS desirable that permission to apply should be given to any person interested 
in the trust A I R 1928 ' 
wth Ad\ocote Genettis 
or some other good reason 

AIR 1925 Sind 1=76 « ^ ^ 

suit lies for settling scheme and a heir at law IS a proper party to such suit AIR 
1923 Mad 376=17 L W 3 i=j 2M L. T 47=46 M 300 = 73 Ind Cas 991 A 
uustee IS not prevented from being plamuff AIR 1925 Mad 820=48 M L J 
535 = 87 Ind Cas 194- Where under bcllpme Doard of Trustee Mas given hberiy to 
apply to the court for directions the Board as a whole must apply AIR 1929 
Mad 623=119 Ind Cas 469 Any decree passed, in suit under s 92 is binding not 
only on the trustees, but also on all the Morshippet^ A I R 1925 Mad 1070= 
(1925) M W N 505 In 1 suit instituted for settlement of scheme for Dorgak 
in possession IS necessarx pari) A I K 19^9 Mad 635— la' Ind Cas 644 
Transferees of trust property can be impleaded \ I H ip’S All 683 = 47 A 770= 
■•3 A I J 6oi = 89lnd Cas 40 scealsoA I R 1925 Cal 187 = 80 Ind Cas 44, 
32 Ind Cas 80=42 • • IS 

necessary par y m a *' \\ 

9=38 Ind Cas I33 1 o te 

trustees there o sloiHbemad panes 50 Ind Cas 58 \ trusiee is not prevented 
from being plain n A 1 U 19 5 Mad 8 o 48 M L J 35 b7 Ind Cas 194 
Question of interest must be deieim cioi le facts of each case A I H 1921 
Mad 563=41 M L J 20=63 Ind Cas 631 Suit to recover trust properly from 
trespasser or trustee trinsfetee cannot be brought ui der s 92 by virtue of either r 
3orr Jo(2)ofOrder 1 28 C L J 4»»47 Jnd Cas lu A suit lies against tru'tces 

de son tort A I R 1924 All 884=47 A 17=22 ALT 866=84 Ind Cas 631 , 
see also A 1 R 1925 Mad 212=78 Ind Cas 950. A I R 1922 All 542 = 31 A L 
J io; = 44A 6)2-69 Ind Cas ^0,40 Ind Cas 165 Persons in possession of 
trust properties under claim adverse to trust are not necessary panics it Pat 388 = 
12 P L. T 8 i 7=A I R 1933 Pat 33 

Sanction — Advocate Generals permission is necessary unless plaiiuiff has a 
special claim or interest 35 Ind Cas 846 With due sanction any tuo persons 
can sue where object of suit is to secure certain advantage to trust 3 L W 5*2 = 35 

ans all must join 

*' r s 92 means any 

jne of ihe spccits 

of suits that could be raised on the appl canon 48 C 493 = 25 C W N 794 = jO 
M L T 194 = 481 A 12 (P C)=62lnd Cas 737 ( P C) Siaius and position of 
those who come forward as represcniaiives of comiHunity is an important considera 
'* Mng sanction nonce should be issued to the 

• L W 9S4'-('929) M W N 911-58 M L J 

• u( sanction IS not invalidated by want of nonce 

• Sanct on IS nece5»ary even were suit doesnot 
s 92 hut does so by implication A I R 
1927 Mad 886=26 L W 274 Fresh sanewon is not required where new party is 
added but scope of scheme is not enlarged AIR lO^g Mad 635=122 Ind Cas 
644 Where some rclufs sancnoncil by CO lector while oihers refused, 'uit ma> be 
tried so far as rel ef sanciioned AIR 1923 Bom 4‘*8 = 79lnd Cas 200 Sanction 
IS not necessary in the case of a suit m which one trustee sues anoihcr for accourts 
A I R JqJ3 Nag 298 = 6 N L J 209=7410! Cas 45 see also A I R. 1927 MaJ 
048 = 39 M L T 214 = 105 Ind Cas 194 , 52 Ind Cas 62S , 40 B 4^0—18 B 
L R 33>“34lnd Cas 167 , A 1 R 19.2 Mai lyfF D}=i, L W 18- 
113=41 M L. J 608=69 Cas )04 , A 1 R 1923 hag 2^ , A. I R- J9 
17 (F B) This section is not apphcable to suits by worshippers of i 
C C H Vol. 1—30 
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declantion tliat it IS trust property 1 Lih L J 150=84? L R 1922 = 67 Ind Cas 
320, see also 26 C W N 587 = A I R 1921 Cal 405 = 69 Ind Cas 910 Suit for 
declaration that the propeny IS docs not require sanction AIR 1927 Lai' 

350=28? L R 486 = 8 Lah III seeaJsoA I R 1027 All 257=49 A 43S*'3S 
A L J 329=99 Ind Cie 104, , A I R 1933 Pat 544 , 4 Pat 741=7 P L T 4-88 
Ind Cas 1035 , A I R 1928 Lah 888=ii3lnl Cas 120 

The condition precedent to the proper mstilution of a suit under s 92 is the 

obtaining of the sanction of the Advocate General and no other condition for the 

mainlainab Iit> of a suit is to be found in the Code The amendment of the law 

embodied in the present s 92 has obviated the necessity for a representative suit 
AIR' I R 1926 Mad 280 = 50 

M L J s to sanction cannot be 

waived be sued unless there js 

/m/ia/iifw case against real trustee AIR iQadMad 97o = 24L W 4J9 =(i926) 
M W N 686— 97 Ind Cas 462 Sanction obtained against a person who is nota 
trustee cannot subsequently be availed of against real trustee liid see also A I R- 
1928 Lah 717=116 Ind Cas 334 , (1930) M W N 456 

Forum — Suit under s 92 C P Code can be tried by Additional Judge by virtue 
of assignment of the functions of ihe District Judge under the Bengal Civil Courts 
Acts 8(2) AIR igat Cal 210=480 53=62 Ind Cas iiS , see also 52 Ind 
Cas 45 = 22 O C 93 , 31 Ind Cas 397 Suit under s 92 cannot be referred to 
arbitration, as It is not a suit for determination of pnsate rights AIR t9'i 
112=6 N L J 7 

■ > basis of 

i87=»8o 

, , « fomise of 


199= A I R 1928 Mad 268 *^A8 regards e'^cct of compromise by some ot me 
plaintiffs, vide, A I R 1928 P C *6-320 W N 482-55 I A 96-55 C S»9-4» 
C L J 55 (P C)-io8Ind Cas 361 

Abatement of suit— Altnough one of tbe plainiins 
instuuiing suit dies neiiber ihc sum nor appeal therefrom abates ft 
Mad 244=47 M L J 745 = 20 L W 882-85 Ind Cas 666 . 97 P >V I 
W R t 9 « 8 - 47 lnd Cas 983 Suit under this section is proseeuied as represenlint, 
general public and so u do-s not abate on the death of the P ^ 

493-13 L W 3i8 = (i92J)M W N 24-17 N L R 37=481 A 12 = 25 C W N 
794— 30 M L r 194 ( P CI*62 Ind Cis 737 la a suit under s 92, for removal of 
the defendant an 1 framing a scheme death ofihc defendant pending the suit docs 
not cause the whole suit to abate A I R I9'’6 Mad 162 = 48 '' 008 = 49 M L. J 
324-91 lod Cas 109 But order bring ng on record nevv trustees instead of old 

ones in evasion of seci on 92 IS without jur a liciion ft • iw 1931 uat 281 — 52 C 

L J 78=i3oInd Cas S 66 

sit IS brought witliin sanction, subsequent 
ICS wiilioul obtu ung fre»h sanction does not 
I 35-16 h I K 221-1.79 Ind Cas 539, see 
also 34 Ini Cas 384-40 M no, 43 M 707-38 M L. J sol Whether new 
sanction is 11c essary wlicn nc v defend iiu n n fded depends on whether scope of suit 
rlnralrn 1 tl rrcbv A I R 1926 Mad 970--4 L. W 419-97 Ind Cas 
461 , » ■ • W N 478 A I R 1929 Mad 635 , but 

see ■ parties defendants do not require any 

Dci ^ _ _ AIR 1927 Rang 180-5 lUng 263- 

tot Ind Cas 261 see also 32 C W N 482— A I R 19281* C 16 — 26 A L. J 464 
-55I A 96=350 519-joBoni L R 774-io3Iml Cas j6i (P C) 

ClnuRO (n ■ - 

\V S 744 - 
crdowinrnt 

of the welfan ... . , 

be icmore 1 fo 

ment of ww/f properly, for keeping niisircst an 1 gambl ng 80 ImL Cas 674 — 27 0 ~C 
149. To jusi fy re noul of trusiec there It ust be some gross ne^li^cnce or in scon 
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duct as to CMdence a want either of capacity or of fidelity which IS calculated lo put 
the trust in jeopardy Failure in the disdiarge of duty on account of mistake 
or misunderstanding IS not a ground for iemo\al unless such failure shows want 
of capacity to manage the trust If the trustee renews a lease for his persoial 
benefit purchases the trust property concerns in a breach of tiust, asserts a hostile 
itle with knowledge that it was unfounded fills to keep accounts, wrongfully 
ilienates trust property, obstructs the raanigetnent and wants only to waste the estate 
*16 may be removed AIR 1928 Cal 225, sec also AIR 1925 Mad i0/0 = 
1925) M W N 505 , A I R 1924 Lah 107—4 Lali 364=177 Ind Cas 39S , A I R 
1927 Mad 1033 A I R 1922 P C ^2^=45 M 565 = 43 M L J 536=491 A 2j7 = 
4Bom.L R 1214=21 A L J 250*270 \V N 317=36 C L J 524 (P C) = 68 
[nd Cas 1 Clause in scheme providing for removal of trustee merely by application 
s invalid A I R 1931 Nag 82*131 Ind Cas 423 A trustee cannot be removed 
for his mere indebtedness or failure to keep accounts AIK 1929 AU 4^3=3(1929) 
\ L J 438=117 Ind Cas 82" 


68 Ind Cas 
. * W N 522 

endowment 

• by worship 

e falls under 

< for appeal 

; to remove 
t of a Mutt 

L J 371- 

• « - . ^ -3^ 52 Ind 

Cas 914 , 40 M 74J , 43 C 707 , 33 Ind Cas 583 ( P C ) , 43 M 253 ^on » Jf/ft 
assertion of adverse title IS no ground for removal A L R 1933 Mad 571 


trustee Court can appoint 

add t A I R 1928 Mad 955 = 

(19 . • ilainiiff has not prayed for 

the removal of the trustee Court can appoint Receiver pende 7 tle life A I R 1923 
Mad. 224=41 M L J 545=68 Ind Cas 565 Section 92 is mandatory and cases 
which before 1908 held that founder or his heirs could sue for due performance of 

aid of s 9: are 
• 4=88 Ind Cas 

administration of 

.. , >-5 7-Vt = 7P L T 


4 = 83 Ind Cas >035 


Clause (c) — The words vesting my property m a trustee refers to cases where 
a new trustee IS appointed and are not intended 10 cover cases in which it is sought 
to recover possession of the trust propeiiy by ejecting trespassers who are wrongfully 
I R 1932 Rang ij2-i4o Ind Cas 317 
possession is also included, Court is not 
J 601*89 Ind Cas 40,566*11503111 L J 


Clause (d) — Smt for accounts and directions as to wliat should be done with 
trust funds falls with n 3 92 AIR 1924 Bom 528=26 Bom L. R 950=86 
Ind Cas 490 , see also 28 Ind Cas SS6 , 2 C L J 431 , 21 B 48 , A. I R 
1931 Bom 33 = 32 Bom L. R 1435 , A I R 1928 Mad Ind Cas 635 

^ ndcr cl (i) ard cannot be 

• Mad 6>6= 16 L. W 153 = 

■ Mad 17 = 43 M H3-JS 

i « 1 929 Nag 293 Suit by a 

■ ^ dismissed IS ooisioe tl e 
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(lechntioii that It IS irust propcrij i Lih L j 150=84? L R 1922=67 Ind Cas 
320, see also 26 C W \ S87 = A I R 1921 Ca! 405 = 69 Ind Cas gio Suit for 
declaration that the proper y IS wik/, does not require sanction AIR 1927 Lah 
350 = 28? L R 486=8 Lah III scealsoA I R 1927 All 257=»49 A 435 = 25 
A L J 329=99 Ind Ca« 1045 , A I R 1925 Pat 544 , 4 Pat 741 = 7 P L T 4-88 
Ind Cas 1035 .AIR 1928 Lah 888=113 InJ Cas 120 

The condition precedent to the proper institution of a suit under s 92 is the 
obtaining of tlie sanction of the Advocate General and no other condition for the 
maintanabihtj of a suit is to be Ibund tn the Code The amendment of the law 
embodied in the present s 02 has obviated the necessity for a representative suit 
A I R ‘ I R 1926 Mad 280 = 50 

M L J is to sanction cannot be 

waived be sued unless there is 

W 419= (1926) 

I n who IS not a 

see also AIR 

1928 Lah 717=116 Ind Cas 334 , (1930) M W N 456 

ForUDl — Suit under s 9-* C P Code can be tried by Additional Judge by virtue 
of assignment of the functions of the District Judge under the Bengal Civil Courts 
Acts 8(2) AIR 1921 Cal 210=48 C 53— 61 Ind Cas 115 , see also 52 Ind 
Cas 45 = 22 O C 93 , 31 Ind Cas 397 Suit under s 92 cannot be referred to 
arbitration as it is not a suit for determination of private rights AIR 1923 Nag 
112=6 N L J 7 

Compromise of suit— A judge has jurisdiction to pass a decree on the basis of 
compromise m a suit brought under section 92 A I R 1925 Cal 187=80 
Ind Cas 44, see also iSC W N 1264 Court should not sanction compromise 01 
suit under s 92 under which any portion of uiisi properties is given to any party 
37 M L J 489=47 Ind Cas 6ti Where plauum approves appointment of certain 

f iersons as comm ttee, the decree IS not consent decree A I R 19:7 Lah 382=109 
nd Cas 838 Fraudulent conpromise does not bar sub>e9ucnt suit loS Ind Cas 
199— A I R 1928 Mad 263 As regards e^’ect of compromise by s^e of the 
plaintiffs, vide A I R 1928 P C 16=32 C W N 482 = 55 I A 96=55 C 
C L J 55 (P C)=io3 Ind Cas 361 

. one of the plaintiffs obtaining 

ir appeal thererrom abatei A I E 
t J 88-*-«85 Ind Cas 666 , 97 P ^ i9'o’“73 

,der tb,l secoa is prosecu.ed ae repr«ept,n(! 
on the death of the <7 S 

. 4-17 N L E 37-481 A 12-aS C \V N 

(^^5 y,- In a suit under s 92 for removal of 
eath of ihe defendant pending the suit does 
not cause the whole suit to abate AIK ig'’6 Mad 163 = 48 M 688 = 49M L J 
324=91 Ind Cas 109 But order bringing on record new trustees instead of old 
MV} pj is K'ft}>out jar »hcuon A I is- 1931 Cal 201 52 C 
L J 78=130 Ind Cas 866 

Addition of Parties— \Vliere sit IS brought within sanction subsequent 


103 Ind Cas 261 see also 32 C \V N 482 =A I R 1928 P C 16 = 26 A L J 464 
= 551 A 96=55 C 519=30 Bora L R 774=108 Ind Cas 361 (P C) 

Claus© (a)— Clauses (a) and (b) are distinct A I R 1930 Mad 226=(i92g) M 
■\V N 744= >22 Ind Cas 455 Trustees can be removed for mismanagement of 
endowment In removing a trustee Court should be guided solely by considerations 
of the welfare of the trust AIR 1924 Cal io-’4=8i Ind Cas 850 Trustees may 
be removed for breach of trust 21 A 200 A Mabant can be removed from manage 
ment of property, for keeping mistress and gambling 80 Ind Cas 674=270 C 
149 To justify removal of trustee there irust be some gross negligence or miscon 
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duct as to evidence a want either of capaaty or of fideliiy which i3 calculated lo put 
the trust m jeopardy Failure tn ihp dwi nf t . « - <■ mstake 

s want 
ersonal 
hostile 


iiiay uc removed A I R 1928 Cal 225 , sec also" A f R ■’1925 ^Mad 
(i 92 j)M W N 50? , A I R 1924 111) loT— 4 T-'t " 


ngfuH) 
w estate 
1070= 


- A * iv «yjt I'jy 02=131 ind 423 A trustee cannot be removed 
lor h\s mere indebtedness or fadwe to Veep accounts A 1 R 1929AII 433»(l929) 
A L J 438=117 Ind Cas 828 , A 1 R 1923 Mad 163= 16 L W 839 = 32 M L T 
89—74 lad Cas 33 The mere fact that hcrcdittry trustees of a temple are also its 
an-Ajijr IS no giound for their removal 30 M L T loi (H C) = 64 Ind Cas 816 
Removal is discretioaarv wiihiheComi 24 C W N 690=47 C £66=58 Ind Cns 
*. , ■ * • 55 Order refusing to TCinovc IS not appeal 

• as 425 Trustees cannot be removed for the 

ad 879=113 Ind Cas 635 Where tentative 
»• vMv uu( not removal of trustees appointed under 11, such 
trustee cann^ be removed except b> a regular suit under s 92 AIR 1926 Mad 
799 94 Ind Cas oto Trustee appointed by founder cannot be removed by lum 
except under s 92 A I R 1922 Ml 499-44 A 72t-2oA L J 7t2=«68lnd Cta 
TW„®A®t'*P 53 lnd Cas Co,- 4 'M 668-J6M L T I43-(I9»9) M W N 522 
1®® cannot laVe action under C 1 * Codevo protest public endowment 
I6A L J 742 = 47 ltd Cas 8,0 Suit by worship 
1 ers ana bcncfic anes m propcriv aitachcd 10 sl»nn.» for removal of trustee falls under 

sebeme providing for appeal 
Pjytoordci declining to remove 
id Cas 4*5 Head of a Mutt 
bis removal 32 M L J 271 = 
. - w-j, J ywt out see 37 M L J 231 , ea ind 

Cas i)U , 40 M 74 S . 43 C 707 , 33 Ind Cas SSS ( 1 “ C ) , 43 I'l 2!3 io«o ** 
assertion of adverse title IS no ground for removal A L R 1933 Mad 571 

joins only one trustee Court can appoint 
on demand « A 1 R 1928 Mad 955 = 
■ • Even where plaintiff has not prayed for 

mt Receiver pendtnU hie A I R 1923 
Mad 224=41 M L J 545 = 68Jnil Cas 565 Section 92 ‘s mandatory and cases 
which before 1908 held that founder or his heirs could sue for due performance of 
trust and to remove them and to appoint new ones without invoking aid of s 92 are 
no longer good law A I R 1925 Pat 544 = 4 Pat 741 = 7 P h> T 4 = 88 Ind Cas 
1035 Power of appointing new trustee and of making a scheme for administration of 
property is restricted 10 5 92 only A I R I 9*5 Pat 544 — 4 1 at 741 = 7 p l T 
4=88 Ind Cas 1035 

Clause (o) — The words vesting any property in a trustee refers to cases where 
a new trustee IS appointed and are not intended to cover cases m which it is sought 
to recover possession of the trust properly by ejecting trespasser, vho are tron„fuliy 
I R 1932 Rang ij’ 140 In) Cas 317 
possession is also included Court is not 
J 601=8911)1} Cas 40 see also 31 M L / 

Clauso(d) — Suit for accounts and directions as to what should he done whi, 
trust funds falls within 3 92 AIR 1924 Bom 518-26 Bom L R 930=86 
Ind Cas 490 , see also 28 Ind Cas SC6 , 2 C L J 43* * ^i B 48 , A. I r 
1931 Bom 33 = 32 Bom L. R I43S > A I R I9‘’8 Mad S71- it 3 Ind Cas 6jj 
Suit by trustees against a CO iioistec for accounts fall* under cl (ij and cannot be 
instituted except m conformity with cl (i) AIR 1921 Mad 696- to ijj= 

1922 M \V \’ 83 = 66 Ind Cas 837 , but see A 1 R 1922 Mad 17 - 43 Ijja;. 

L W iS=4t M L J 608=69 Ind Cas 304 . A I R 1929 StiJby { 

trustee atain.t a J erso 1 whom he alleges to have lawfully disniisstu is 0. 
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scope of s 92 t\ I R 1921 Mad 403=14 L W 38=(i92i)M W N 439 = 62 Ind 
Cas 761 Suit b> general trustee for balance of amoi.nt due brought against sub- 
ordinate trustee is bad for want of sancuon A I R 1921 Mad 479=14 L W 238= 
02 Ind Cas 911 


•to prayers not covered by 
, “ 3 M 223=124 Ind Cas 220 

to frame a new scheme is 
0=6 R 594=114 Ind Cas. 
^ waste in settling a scheme 

for the conduct of institution A I R 19 9 P C 27=31 I3om L R 243=33 C W 
N 3S2=(i929)P C 50 (P 0 = 114 Ind Cas 10 Where temple properties and 
An/Zu/w propcries dedicated for special purposes separate schemf should be framed 
byeach A. 1 R 1928 Mad 935 = (i927)M W N 40^=108 Ind Cas 649 Where 
naalveision is not proved no scheme can be settled AIR 1928 Mad 401 = 106 

be construed as having 
AIR 1929 Mad 322 

1 ^ and remuneration of 

person m charge IS unsatisfactory 6 L W 134=42 Ind Cas 474 Where the Court 

be made is what are properties 
t is entitled to go into questions 
41 M L J 20=68 Ind Cas 631 A 
OSS mismanagement of affairs of 
• 7=74 Ind Cas 115 In framing 

can sanction cy^ns application if 
w - u vself cannot apply vneome c/fires 

• » Suit for partition of right 

of temple does not lie 
* % complete discretion in 

into consideration such 
t I 9>7"58 Ind Cas 560 

he panics cannot invest 
^ _ » I R 1926 Mad SS9= 

49 M 580= 1926 M W N 226-9? Ind Cas 720 sei* also 47 Ind Cas. 543 = (i9i8; 
M W N 595-8 L W 357 \ I R 1926 Mad 6s«-i926 M W N 283-95 bid 
Cas 5 85 Ind Cas i83— A J R 1925 Mad 411 — 47 M L / 714—20 

L W 687 No distinction can be drawn between inierpietaiioii of an Act, 
andof scheme under section 91 AIR 1924 Mad 369— 47 M 139— igL W 237 
-(1913) M W N 664-7510! Oas 189 Where scheme drawn up by the Court 
contains a provision permitting parties interested to apply to the Court for directions 
and modifications to be made in the scheme already existing, the proper remedy for 
defects discoveied m the original scheme IS to apply to the Court and not lo file a 
regular suit AIR 1912 Mad 4t3 = (i92») M W N 477 = 70 Ind. Cas 579 
- of a charitable intst c-<n i.« 


barred under thia section AIR loat Mart r'*o=A I R 1933 Mad 70-63 M 
• • the decree m a sjit fora 

■ ri^ht of ceriam persons 

d in the scheme framed 

pursuant to the decree preventing those persons from joining ihe congregaiioaal 
prayers or from offering or conducting ibeir own prayers in the mosque 34 Bom 
L.14 6 j 5=A-1 R 193’ Boro 434=138 Ind Cas. 8to=A L R. 1932 Bom 999 
Obviously no trivial deviation from formal compliance with the rules under the 
, and no injury ts done if the rules have 
193* Mad 658=36 L W 669=140 Ind 
• ii I n in the scheme decree pioviding for the 

, in Court IS ultra Jtres A J R 1931 

Nag 81— 131 Ind Cas 4*3 A rule la the scheme of management givirg liberty to 
apply for modificai on of ihe scheme IS not «//ri wet 33 Bom L. R 546=A I R 
1931 Dorn 388=133 Ind Cas 823 Sach application can bo made without sanction 
of the Advocate General litd see 33 Bora L. R S2o=A f R 1931 Bom 391- 
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133 Ind Cas 740-55 Bom 414 , 24 B 45 , 27 Bom L R 872 , 28 Bom L U. 309 , 
37 C L J 281 , A I R (1923) B 420 

Clause (h)~*Furiher or oihcr relief m clause (li must be read 
with clauses (a) lo (g) of secuon 02 (I) 33 liora L R 1575=135 b\d Cas 8o6=A I 

R 1932 Bon 63, Wheie the relief sought is joint mimgcmetit of a mosque b) 
plamuiTa lOj^eilicr with defendaiUs and the residents of tbcir violullt, it is not one 
under clause (li) 33 Uoai L R 1575=135 Ind Cas 8 o 6 = A I K 1932 Bom 65 
The words further or other relieP' in this clause means reliefs on the nature of those 
which are enumerated m cIs (a) to (g) A- I R 191S F C l6=55C S «9 = 55l A,96= 
32 C W N 4S2 — 26A L J 46) — 54N1 L J 609 — 30 Bom ll R 774 = 48 CL] 
53 =ioSrnd Cas 361 Legislature did not intend to include relief against third parties 
m cl (h) under further or other relief / Decree for actual possession against 
transferees from trustee cannot he passed AIR 1923 All 683 = 47 A 770-23 
A. L J 601 = 89 Ind Cas 4a Words * such further relief as the nature of the case 
raa> require coscr everj subsidiary order or direction on details necessary for 
carrying out mam purposes of section 40 Ind Cas 18a Under s 92 (h) court has 
inherent po\er to appoint new trustees and 10 direct old ones to ddiicr nroncriies 17 
1.937=38 Ind Cas 366 

Other reliefa — Prayer for declaration that property is not personal property 
of defendant but public chantable property is one for relief not covered by s 92 
A I R 19 jQ liom . 1 Cas 443 . see also A I R 

*928 Rang 143=6 Uar * R 1926 Mad io29-’’4l W 

280=97 Ind Cas 630 , . reliefs sancnon invilklatts 

suit if omission IS material A I R 1028 Mad 205-39 M L T 628-i07lud Cas 
• 21 L W 71 Suit by new trustee 

, 92 42 U 742 = 30 Bern L 1 < 954 = 

' , , . • « •- - 10 cts wider s 92 , n uinnoi impose 

^ AIR 1922 Mad 409— (1922) 

" J J 6‘'o=7o Ind Cas 87 Sun brought under s 7 * must be limned to matters 
included in u \nd u is not competent to grant reliefs oiher il an those included there 

in 50 P W R 1919=144 r R 1919=,! Ind Cas 6u Decree for damages for 

loss caused to by the trustee s misconduct cannot be passed AIR 

1926 Mad 507—92 Ind Cas 520 Suit ts not bad where additional prayer not 

covered by sanction was added and subsequently removed A I R 1927 Mad 1033 

-26 L W 58j-«o6Ind Cas 134 Where there is no wta/wu///, court can appoint 
one in reject of a wakf even Without suit under this section A I R 1928 Cal 
368-55 C 1254-320 W N 835-110 Ind Cas 416 

by art 17 (4) Schedule 11 of 
H 1928 Lab 113-8 Lab 730= 
Fee Rules (1925) do not exempt 
U 1927 Mad 940=53 M L J 
J 'C L J 2ii = i4C \V N 933 , 

. \1 149 note Where in a suit 

ainti^. but It is only claimed that 
the trustee should be compelled to restore misappropriated sums to irusi An 17 (b) 
Sch I’f Court fees .ict appfics AIR V d. } 

Cas 35 

Lltaitation — Where the suit is brought on beh Uf of the public there 1$ no bar 
of limitation 69 Ind Cas 15=43 M L J 448=(i922) M W N 464 = A I R 19'’2 
Mad 394 

Co3t_jujge deciding absence of misfeasance cannot record decision that trust 
IS public nor award costs 20 C W N 1334 

Appeal— No appeal nor revision lies from an order of District Judge as pet son 1 
dtsiznati under scheme of management of a diaritablc institution AI R 1926 Bom 
167-28 Bom L R 6«==93lnd Cas 195 Orders passed in rela'ion to a scheme 
sanctioned m scheme suit arc not m t ^ , 

1927 Mad 1110— IC2 Ind Cas 633 , A I 
514— 128 Ind Cas 515 Application to C 
decree is one m execution and order ih 

-39M L T 579 = 27 L W 32= 107 Ind , 

suit returned for representation but not 
Mad 456=28 M L W 279=54 M L J , 
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framed, app&il from order of the court in the matter of its execution does nol lie 
AIR i 9;6 Mad 659'=9t Ind Cas 794 Where Court reserves to itself right to 
confirm elections held un ler scheme framed by itself and appUcatian for conficmatioa 
IS filed by parties oa otic side md opposed by panics on other side, court's order being 
decree is appealable as such AIR 192S Rang 168=6 Rang 97=iioInd Cas 4* 
Where remed> is not nsked in the suit but gueii m the scheme, it cannot be and need 
not be asked m execution and as such order 
1924 Mad 369 = 47 M 139=75 Ind Cas 189 Wh. 
tion to amend scheme order on such applicatio 

appealed against \ I R 1926 Mad 559=1926 M W N 22*6=49 M 580“95 
Cas 720 The rules framed by court under a scheme decree to regulate the functions 
D/taruta and (o enforce oihee discipline arc not appealable A L R* 1933 

Mad 993 


93. fS. 539, last para.] The powers conferred by sechons 9r and 92 
_ , ... on the Advocate General may, outside the Presj 

dency towns, be, with the previous sanction of 
dency-town *^5 ° ^ Local Government, exercised also by the 

^ Collector or by such officer as the Local Govern 

ment may appoint in tins behalf 


I30"A I R 1928 Mad 205 But such order cannot be signed by the Assistant 
Collector during Collector s absence 35 B 243 = 13 Bom L R 207 Conditional^ 


irticular 

prose* 

. ,37-61 

. , aaiters, 

• 5 of the 

nment 
evious 
before 

the provisions of s 93 i in lie iililixcd Having regard to the terms of section 93 the 
previous sanction of ihc I ot il Government is necessary whether the suit is instituted 
fay a collector or by ui otlinr ipjwinttd by the Local Governinent, or whether the 
suit IS instilulcd by inu or more persons will the consent in writing of such collector 
or officer 59! A i2i-»53A 990=62 M L J 249=15 C L J 54=36 C W N 
257=35 L W 224 = 90 W N e3=i052 A L J 182 = 34 Bom L R 494-136106 
Cas 46i = A I R 1932!’ C 5i = i932M W N 6Ss=A L R 1932? C 56 {P C) 

ve been 
hdation 
Its then 
mean 
, on the 


ground of the absence of the requisite sanction 
Valtdaiion Act of 1932 , see also 9 O W N 966 

PART VI 


Vide rj 2, 3 4 of the VubU'e SuiU 


SUPPLEMENTAL PROCEEDINGS. 

94. iNew] In order to prevent the ends of justice from being 
S»ppI=m=nutlErocccdmg. C»M1 ™.y. T « .s so pres 

(a) issue a warrant to arrest the defendant and bring him before the 
Court to show cause why he should not give security for his 
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appearance, and if he fills to '•omply With any order for security 
commit him to the civil {tison , 

(i) direct the defendant to furnish security to produce any property 
belonging to him and to place the same at the disposal of the 
Court or order the attachment of any property , 

(r) grant a temporary injunction and in case of disobedience commit 
the person guilty thereof to the civil prison and order that his 
property be attached and sold , 

(if) appoint a receiver of any property and enforce the performance of 
his duties by attaching and selling fits property , 

(r) make such other interlocutory orders as may appear to the Court to 
be just and convenient 

Scope — A^nwia /jatf case must be established before a relief can be granted 
in an application for an interlocutory order A I R 1928 Cal 469=550 978-»32C 
\V N 576=ii2lnd Cas 712 

Clause (a) — Vide Order 38, rules i 104 

Clause (b) — Vide order 38, rules 5 10 12 , sec also 14 W R 384 , 31 C L J 179 
being a public body can be compelled by Court to produce documents in 
Its possession A 1 R 1928 Mad 299=51 Mad 1 = 54 M L J 174=108 Ind 
Cas 760 


■ \ 1 R 1926 Cal 604*30 

' • d 10 lemporary injunclion on 

reach of peace is apprehend 

ed A 1 R 1926 Cal 601 30 C W N 214=94 Ind Cas 871 Rule 2 (3) ol order 39 
IS sumciently w de and it appl es to d sobedience of all ihe injunctions under s 94 
also AIR 1926 Mad 574 *" 5 oM L J 401*9, Ind Cas 196 Injunctions cannot 
be granted by a Civil Court to party to proceeding under s 40 of ihe Bengal Tenancy 
Act preventing bim from further proceeding w Ui application to Revenue Court 
under the same sect on 5P L J 76-(l9i9) Pat 461 -53 Ind Cas 37 

Clause (d)^Vide order 40 rules 1 5 The appointment of a receiver is discre 
nonary with the Court 16 C W N 997 
Clause (6)— Vide 17C W N 318 


Compensation for obtaining 
arrest attachment or intunc 
lion on insufhc ent grounds 


95 [Ss 491,497] (/) Where, in any suit 
in which an arrest or attachment has been 
effected or a temporary injunction granted 
under the last preceding section,— 


(u) It appears to the Court that such airest or attachment or in 

grounds, or 

(i) the to the Court that there 

or instituting the same, 

he defendant may apply to the Court and the Court mty, upon such appli 
cation, award against the plaintiff by Its order such amount, not exceeding 
one thousand ruj ees as it deems a reasonable compensation to the defendant 
for the expense or injury caused to him 

Provided that a Court shall not award, under this section, an amount 
exceeding the limits of its pecuniary jurisdiction 

( 2 ) An order determining any such application shall bar any suit for 
comiensation in respect of such arrest, atiachnieot or injunction 

Scopo — In order to enlillc (he plaintiff to succeed in an action for drniages 
under s 9, it is necessar houldhave 

terminated m his favour or when 

tl e attachment IS actually ger com 

pensaiion than Rs I 000 is ’he basis 

on which the compensation IS alio ved excepting that in a su t the jlainiifflas to 

show that attachment was applied for not merely on insufiicicnt grounds but that 

was done maliciously and wuhout probable cause \ 1 R 1925 Rof" jj7=4n 
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639 = 27 Bom L R 525 = 87 Ind Cas 1026 A person whose property was attached 
wront,fully ca 1 claim damages from the attaching creditor though acting bona fide 
AIR 1929 Lih 200=112 Ind Cas 8^8 This provides for corapensaiion as a 
limited and incidental relief 
native remedy In a suit 1 


igtand IS that actual malice must be proved 
^ witliout such proof 35 M 598=10 M L 
r 365 = (i 9I1) 2 M W N 414, 32 M 170 Injury hav ng been caused as a result 
of what was ictmlly done though atticlimcnt was not completed may entitle plaintiff 
to claim compensation A I R 1922 Mad 206=45 M 527 =I 5 M L W 44o=66Ind 

s property is sufii 
ightened circum 
• lose property was 

or though acting 
i made in counter 

bar to a juit for damages Section 95 acts as a 
mentioned therein have been fulSIIed 38 M 1 r 
section IS not applicable m case of enforcement of 


V 00 , 

for attachment before judgment 
ree in the suit and is not capable of 
17 M L J 310 Amount 
not limited to Rs i>ooo as 
10 suits under the ordinary 

„ lom L R 1077=97 

Cas 763 If no evidence as to (he damages suffered is forthcoming general 

an injunction 
plainiiff has 
I 1933 Mad 
conditional 
le 5 and the 
ly compen 
tude coodi 
M W N 

y ^5 ^ ^ «, o enorhumi 

hationare also included in expense or njory m s 95 lor wrongful arrest 32 Ind 
Cas 593=3 L W 30-(!9 i6) M W N 76 

Whether this sectu 
application of the injured 
compensation in respect o 
injured defendant is at 1 
application under ih s ^erii 
application must 
536 =A L R 1932 
upon proof that a 
ment before judgm 
cause of action 11 

C W N 447'=A I R 1932 Cal 821 Except for mal ce or want of probable cause, 

It merely on the ground that an 
was subsequeniJy held to be 
• SS Suit for damages can he 

„ on insu/Tcient grounds A I 

R 1927 Cal 247 = 53 C ioo8=icoInd Cas 318 16C W N 540, 18 C W N 

11S9 30 C \V N 465 Tortious leroporaij injunction is a sufccicnt ground for a 

separate suit for compcijsaiion In absence of sufTc cm grounds in an action under 
s 95 (2) malice can be inferred if the plaintiff has suffered injury A I R 1922 Lah 
303=45!’ L. R 1922=69 Ind Cas In an independent suit for damages where 
plaintiff was not a pan> to the suit it is not 1 eccssar) to prove ihat ihc prosecution 
was when out maliciously and without probable cause In such a cause a suit will 
he in case of wrongful attachment though made in goo 1 faiih A 1 R I9’4 Ramr 
303 = 83 Ind Cas 433 
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Appeal. — An appeal lies from an order under this section 49 Ind Cas 86=25 
I* J 4S~9 L W 69 , :t Ind Cas 9*7=4 L T *04 no second 
appeal lies 21 Ind Cas 756 , 4 Bur L T 204=11 Ind Cas 917 An appeal does 
not he nben an order under this section is passed by a Small Causes Court 50 Ind, 
Cas 8 So=36 M L J 43 S = (i 9I9)M W N 490, 20 Ind Cas 359 


PART VII. 

APPEALS 

Apfbals from Original Dbcrbes . 


96 tS 540, Jud Act, 1873, S 43] (i) Save where otherwise 

. , , , , expressly provided in the body of thts Code or 

Appeal ftara cg.aal decree 

appeal shall lie from every decree passed by any Court exercising original 
jurisdiction to the Court authorised to hear appeals from the decisions of 
such Court 

(j) An appeal may he from an original decree passed ex parte 
(3) No appeal shall lie from a decree passed by the Court with the 
consent of patties 


Appeal • t 

any applicati 1 

decision of • 

59 I A 383 
L J 643-9 0 
K 1932 P C 
n appeal and an 
d smissed the 

Appellate Court exercses is jur sd c on % 1 le n ih- htter it s ent rely d sere 
tionary wuh the High Court to exercise it or not A 1 11 1931 Nag 17B130 Ind 
Cas 145 The word an ‘appeal in this section includes the filing of a fresh appeal 
unless the dismissal of the first appeal bars a fresh one A 1 R 1933 Pat 514=4 
P L T 405“7S Ind Cas 384 


a decision may amount 
\ I R i9'*9 Mad 404 = 
; person who sought the 
sed against 
he. A I 

• al lies under 

_ , every other 

case governed by the provisions of C F Code unless it is so allowed by the Code 

re in respect 
other and 
lough unless 

r J o ^ro/onna or 

otherwise A I R 1930 All 7o6={i93o) A L. J 84- = S2A 886=128 Ind Cas 
390 Subseaueut enactment during the pendency of a suit cannot take a\ ay the right 
ol appeal which IS a substantiae one AIR 1930 All 7o6-(l93o) A L J 842 = 
52 A 886=128 Ind Cas 390 An appeal lies under s 96 from a decision m refer 
e ice under s 30 of the Land Acquisition Act though not under s 54 AIR 1929 
Mad 323=.9 L W ,-’37=5^ M L J 387=115 Ind Cas 345 R ght of appeal 
exists in all civil ptocec lings though not called suits unless it is expressly barred 
by the code lii t Plaint IT can be said to have sustained an injury if jo nt possession 
msieal of an exclusive one is awarded byadccrce A I R 19'*4 Cal 850=28 C 
W N 865 = 40 C L J 00=82 Ind Cas j86 Where tie order in a decree was 
that ccrta n delendants arc not hal le for mesne profits appeal 1 es from a decree and 
not abamsl judgment A I U J9'’4 Cal 1006=^9 C L J •’51 = 81 Ind Cas 3-7 
No appeal I es from an order as to costs UD!e«:s a question ol principle is inaohed. 
AIK 1924 All 794 = SoInd Cas 39 Appeal does not he from an order rejecting 
the claim ol a person as a legal leprcsenialue of deceased plaintiff, and not coadu 
C C H Vol. I— 31 


240 


TUB CODS OF CI\ 


629 = 27 Bom L R 525 = 87 (nd Cis ic 
\vron},fulIy can claim daniaj^es from il o 
AIK 1929 Lih '00=112 Iiid Cis, 
limited and incidental relief , m 1 111 ci 
native reined) In a suit for diim «. 
should prove that tl e defendant bad n > 
and also malice in fact Tlie ruk 1 
which this section allots a hmiicd rem 
f 36 S = (i 9 ii) 2 M W N 414 32 M 
of what was actinll) done though attirl 
to claim cojnpensainn AIR 19'*2 M 
Cas 760 Thu the defend int was a 
cient to justif\ machinent bcfoie jul^ 
stances 25 M I J 45 = 9 L W 69 ^ 
attached wrongfully can claim daint c 
bona fide AIR 1929 Lah 00 1 

affidavit for compensation for wron},ful 
bar to a ouit for dam igcs Section c 
mentioned therein have been Ailffilc 1 
section IS not applicable in case ofcnfui 
than Rs i ooo A L R 1933 Mai 
= 38 L W 383«=-6 sM L J 343 = 191:, 
language of this section an order for co 
on sufficient grounds must be emboht 1 


Cas 763 If no evidence as to the 
damages can be claimed in an action fur 
was gramed aficr hearing boUi panics 01 
not filed m his suit it is uncertain if I 
3S2-17L \V 150=71 Ind Cas 450 'M 
order of attachment of certain ^nioicai 
attachment Qf 


sation,,,r, 


ajipci] tic 


I a (U 


IS dccicc II 


-•aaliui cas 9-19M L r 268 s 
W N fa (1) 4 c \V N 44 
■ IJ)=i8 Ind Cas 55 


fg 

h u J 113 (I 


Vi'^Vnuanon of original suit 

M W W N 223=^0 M L J 
W R 261 , 19 C W N 359 , 
-as 7>3*(»915) M \V N 8441,24 


Who can nppoal— An appeal dut, not lie by a decree holder from a decree 
with adverse finding A I U I 9'’9 Rat ,i6=8 Pat 6i7=*ioP L T 643=119 lad 
Cas 5^4 Appeal lies from a decree though formally in favour of a mortgagor but 
with adverse liiKlings on their coivieniions on the strength of which the court dis 
missed the plaimiiT s suit A I R 19 6 Mad 974 = S* M L J 2:1 = 97 Ind Cas 
346 Persons wrongly rjy no person 

Ins a right of appeal „ 2 P L W 

108=41 Ind Cas 468 case operates 

as resjudicata and dec _ ,oInd Cas 

771 Defendant Ins no right of appeal in finding of certain facts when a suit was 
dismissed tor want of cause of action 20 C W N 1354=35 Ind Cas S37 Right 
■ ■ ' * of appeal is in 

• o C \V N 594= 

• en co-defeudants 

do not operate as 

‘ ‘ ■ M L J 

‘ lanicular 

sufficient 

. * - 1 L. 5 

merely on some other ground A I R, 1924 Mad fiSo-soL W 6a = '^*'taA'c« 
^=47 M 633 = (1924) 1^1 ^ 49* Where an appeal is dismissed rc 

not an aggrieved party and therefore he cannot appeal A I R iq 
77 Ind Cas 477 Appeal lies against decision whether such decision w “ 
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of the pUinuff or not m a suit for tent where tlie plaintiffs uile w is proved but 
relation of the tenancy disproved 43 C L J 384=63 Ind Cas 520 Opinions on 
adierse fiadinjT made m the iiid<»mi*nt bv innrihte roitrt cannot ooerate as res 

incompetent 

< . n judgments 

implied in a 

■ * . I I R 1924 

Mad 858=47 M L. J 6i2 = (ig24)M \V N 867=85 Ind Cas 868 

An appeal shall lie from an exparte decree— \n appeal lies against a 
consent decree passed eXparte by a person no' a party to the compromise by his 
abstention from appearance AIR 1928 Mad 932=108 Ind Cas 784 In an 
appeal from ex{>arie decree Appellate Court is 10 look to the merits only and ihether 
there has been proper service of summons is not 1 subject matter of an appeal but 
' Bur L J 282 

ed m a suit 
aut no appeal 
held that no 
dismissed on 

. „ - —istnet Judge 

39A i43=r4/\. L J i226 = 36Ind Cas 277 Wrongly excluded evidence can be 
directed to be produced by the appellate court even in case at exparte decree 34 
Ind Cas 493’=-9S L R 191 In a svm for foreclosure the court made a compromise 
decree m which the present plaintiff was exparte No *tep> were laken to set aside 
erparte decree and the present sun was brought for a declaration that the exparie 
decree was a nullity //r/ f though the decree might be wrong it was not ivithouc 
jurisdiction Not bav n? questioned bv way of appeal plaintiff is bound by it 
(1931) A L J 301-A I R 1931 \1! 425 

No appeal from consent decree- Where ilic part es a ree to abide by the 
finding on a pan cular mauvr il c Kemon n swch cas s > in the nature of an 
arbitrator's award and as such IS not ippealabic 113 ind Cas 365 see also 19 
A L j 14=43 A 366= A [ R 19't AH 310- 59 ind Cas 7S7 see also 109 Ind 
Cas 713 = 10 Lah L J 333 > A I R i926Bom 39=37 Bom L R ]379^9> Ind 
Cas 294 , A I R 1926 All 90=89 Ind Cas $86 Appeal does not lie from 
decisions arrived at by court by spot inspection and oral statements at spot, 
at the instance of the parties themselves m a dispute respecting land A 
I R 1930 AU ta7=(i93o) A L J 452=t23 Ind Cas 685 Wheie patties 
agree as to the procedure to be adopted to come to decision on merit 
and also agree that such decision will be binding the decision not being anadjusts- 
ment under Order XXIII, bars a right to appeal therefrom AIR 1929 Oudh* 
451=6 OWN 771 = 120 Ind Cas 826 When order recording compromise is 
not contested, decree passed 10 terms of such compromise is not appealable 57 B 
206— 35 Bom L R I27=A I R 1933110111 205=i44lnd Cas 448 = A L R 1933 
Bom 2og , see also A L R 1933 Pat 329 ,seealsoA L R 1933 Sind 28=A I R 
1933 Sind 29=263 L R 395 , A I K 19290001 68=30 Bom L R 1610 

Compromise decree can be appealed against by a person not a party to the com 
promise 22 C L. J 332 = 20 C W N 178=31 Ind Cas 426 Appeal lies from a 
decree on compromise by a person on whose behalf the suit was compromised by a 
party without . • i ' 

118 Ind Cas 7 c 
who denies th 

114 Ind Cas ic „ e- 

passed, not limited merely to the property in dispute AIR i929Sind 32=114 
Iiid Cas 101 Appeal lies as to the exact nature of the compromise in dispute 
AIR 1928 Cal ioS=46C L J 353=ic61nd Cas 529 Consent decree ceases 
to be consent decree if consent to it has been caused by the compulsion of the Court. 
A. I R 1923 Lah 129=69 Ind Cas 653 Order passed with the consent of the 
pleader under a mistake of fact can be set aside only if grave injustice is established 
AIR 1923 P C iS4=4oC L, 3 272=47 M L J 164=26 Bom L. R 189=46 
M L J 160=77 Ind Cas, 355 The Judge does not become aibiiraior in a case 
where he IS asked lo dispose it off and in a particular nuitncr bv the panics 
unless they agree to abide by Ills decision 76 Ii^ Cas 309=A I R 19>4 Sind 
• 34“i8S L. R 306 The fact of the defendant not objeciing :o a particular 
relief decree, docs not make i decree a coiiseni decree, if ihe relief is event oall) *,ivc 
49 Ind Cas 840=15 N L. K -,9. Decree passed under order 23 
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sively determining the rights of the parties Hence remedy by way of revision lies 
A I R 1924 Mad 813 = 47 M L. j 37o=(i924) M W N 763 = 8oInd Cas 242 
A preliminary decree can not be appeal^ against after the passing of the final 
decree But appeal may be allowed to be so amended as to convert it into one 
against the final decree 33 C L J 414-25 C W N 776=«48 C 1036=61 Ind 
Cas 928, see also AIR 1925 Sind 178=18 SLR 133=78 Ind Cas 978 
Appeal rnust be dismissed if the decree appealed from has been set aside on review 

during the pending of an appeal 140 P R 1919=54 Ind Cas 966 Appeal lies 

against decree making defendants liable Ibr their own costs on withdrawal of claim 
against some of them 18 M L *“ 

An appellate Court can dismis for lakiog 

additional evidence, ifitaftcrwai Cal 353= 

34 C W N 839=. 131 Ind Cas xtent what 

ever and appeal is pending, the proper cause is to draw a fresh decree as it appears 


trial Judge should so far as possible be avoided but it is otherwise when the 
question m issue depends upon circumstaniial evidence and the evidence has not 
been shifted by the trial court with reference thereto AIR 1922 Cal 260=34 
C L J 384*25 C R 1933 Oudh 

242=10 OWN. . ■ Decree in suit 

transferred from S 23 Pro S C C- 

Aet IS appealable to have abated 

amounts to dismis« 3 and 4 Order 

XXII C P Code an , , L T 364=30 

M L. J 486=(i9i 6) i M W N 301 An order of remand under s 151 C P Code is 
not appealable. It is however open to revision 32 P L. R i69=A I R 193^ 
Lab 302 It IS not necessary for the party aggrieved by an order under order 23 
rule 3 to appeal both from the order and toe decree, in order to maintain his appeal 
against the order under order 23 '^■1013 

APPjSLlJ'aonimuatlon of aoit-An appe-il is cominuanon of ongmal smt 
.^ijppallaiacoartsdecreeisd.ctec.nsui. i M W W N !! 3-30M ^ J 

:,o = 33 Ind Cas 9- 19 M L T 26S sea also 18 W R 261 , 19 C W N 3S9 . 

W K 62 (a) , ♦ C W N « , 30 C«s 723-(l9l5) M W N 8,4 ,.24 
ill L J ii 2(F B)=.i8Ind Cas 55 

Who e n n appeal — An appeal docs not lie by a decree holder from a decree 
with adverse finding A I R 1929 Pat 586=8 Pat 617 = 10 P L T 643=119 Ind. 
Cas 5^4 Appeal lies from a decree though formally m favour of a mortgagor but 
with adverse findings on their contentions on the strength of which the court dis- 
missed the plaintiff 5 suit A I R 1926 Mad 974=851 M L J 211 = 97 Ind Cas 


743=20 L. 
finding it It 
merely on 
960=47 M 
not au agfi 
77 Ind Cas ^ 


^ 594= 
-ndants 
crate as 
H L.J 
rticular 
■ jfScicnt 
• ' > J 

against adverse 
m his favour 
53 = 83 Ind. Cas 
respondent is 
923 Loh 504 = 
was in favour 
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of tlie plaintiff or not m a suit for rent whcrethe plaintiffs title was proved but 
relation of the tenancy disproved 43 C L J 384=63 Ind Cas 520 Opinions on 
adverse findm'» rmde in tlif» h nnnHIife rniirt cannot operate as res 

incompetent 

, in judgments 

■ implied in a 

1 I R 1924 

Mad 858 = 47 M L J 6 i2 = (i 924)M \V N 867 = 8slnd Cas 868 

An appeal shall lie from an exparte decree— \n appeal lies igainst a 
consent decree passed expurte by a person no‘ 1 party to the compromise by his 

22=108 Ind Cis 784 In an 
• to the merits only and vhether 

bject matter of an appeal but 


39A i43 = I4A.L j i226=36Ind Cas 277 Wrongly excluded evidence cm be 
directed to be produced by the appellate court even m case of expatU decree 34 
Ind Cas 493=98 L R 191 In a suit for foreclosure the court made n compromise 
decree in which the present plaintiff was expatte No »tep» were taken to set aside 
exparte decree and the present sun was brought for a declaration tint the txparte 
decree was a nullity /fr/rf though the decree might be wrong n was not without 
jurisdiction Not having questioned by way of appeal phinliff is bound b> it 
(1930 A L J jOi = A I R i9jt \n 425 

No appeal from consent decreo— Where the parties ii^ree 10 ibde by the 
finding on a part cuhr mvuci the decsioi n such casts s i il e nature of an 

arbitrator’s award and as such is 1 ot appealable 113 Ind Cis 365 see also 19 

A L j 14-43 A 266-A I R 1921 All 310=59 Ind Cns 787 see also 109 Ind 
Cas 713-10 Lah L J 333 , A I R i926Bom 39=27 Bam L R I379“9i Ind 

Cas 394 , A I R 1926 All 90-89 Ind Cas 586 Appeal does not he from 

decisions arrived at by court by spot inspection and oral statements at spot, 
at the instance of the parlies themselves m a dispute respecting land A 
! R 1930 All i37 = (i93o) A L J 452—122 Ind Cas 685 Where parties 
agree as to the procedure to be adopted to come to decision on merit 
and also agree that such decision will be binding the decision not being an adjusts* 
ment under Order XXIII, bars 1 right to appenl therefrom AIR 1929 Oudh 
451=6 OWN 771 = 120 Ind Cas 8 6 when order recording compromise is 
not contested, decree passed in terms of such compromise is not appealable 57 B 
206— 35 Bom L R I27 = A I R 1933 Bom 205=144 Ind Cas 448 — A L R 1933 
Bora 209 , see also A L R 1933 Pit 329 see iI$o A L R 1933 Sind 38 = A I R 
•933 '^ind 29=268 L R 393 , A I R ig’g Bom 68=30 Bom L R 1610 

Compromise decree cm be appealed against by a person not a parly to the com 
TV-ArKiw C W N Jp8=jiJ Ind C is 426 A,npEaJ lies Jtaco a 

decree on compromise by a person on whose behalf the suit was compromised by a 
party without ■ ■ 

nS Ind Cas 71 
who denies ih 
114 Ind Cas ic 

E assed not I11 , 

nd Cas lOl Appeal lies as to the exact nature of the compromise in dispute 
AIR 1928 Cal 108=46 C L J 353=106 Ind Cas 529 Consent decree ceases 
to be consent decree if consent to it has been caused by the compulsion of the Court 
AIR 1923 Lah 129-69 Ind Cas 653 Order passed with the consent of the 
pleader under a mistake of fact can be set aside only if grave injustice is established 
air 1923 P C 184 =40 C L J 272=47 M L J 164 = 26 Bom L R 189=46 
M L J 160=77 Ind Cas 35s The Judge docs not become aibitrator in a case 
where be IS asked to dispose it off md id a particular manner by the parties 
unless they agree to abide b> his decision 76 Ind Cas 309= A I R 1924 Sind 
134=18 S L. R 306 The fact ol the defcnlant not objecting to a particular 
rel ef decree does not nuke a decree a consent decree, if the relief is eventually given v 
49 hid Cas 840=15 N L. K Decree passed under order 23 rule 
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3, is DOC tjfsa faclo a consent decree uitbin s. 96. A decree based on finding 
against the consent is not utthin s 96 (3) and is appealable. A decree dismissing the 
suit on the ground of an alleged compromise cannot be said to be under order XXUl, 
rule 3. 461nd Cas 775 Itiswuhin the competence of the court to set aside an 
imcrlocutory order made by consent if a proper case is made out by an application 
in the same suit ' ' : 

Second appeal d< 

of the Appellate C . ^ 

9 Lab. 176=30 P L R. 135=11*9 lod. Cas. 257. The only remedy by which 
an objection can be taken l>y a party to a compromise 15 either by review or 
by a separate suit and not by way of appeal. A. I. R. 1926 Cal. 512=91 
Ind. Cas. 620 Appeal does not lie from order recording compromise 
after decree has been passed thereon. A- I R. 1926 Cal. 412 = 29 C. W. 
N. 928 = 87 Ind Cas 248; A. I. R. 1922 Mad. 4t6=43 J- 29o=(i922) 

M W N. 495=70 Ind, Cas 425; ^ Ind. Cas 837=A. I R. >921 Mad. 697= 
J6L. W 155 = (I922) M W. N . * ' . h. 399=3 Lab. 

175 ; 30 C L J 231 = 57 Ind. Ca ■ been waived 

the decree following is a con«.. ' .. A. I. R. *920 

P.C J39 =i 8A. L.J.6 i 5=39M. L.I 68=28 M. L. T. 97=i2 L. W. 260=24 C. 


and acted on it and the defenSaiw agreed not to prefer a second appeal, but lospiie 



decree A. L R 1934 Lah 67. 


s DO express leave of the court 
. It IS not a consent decree 
(1931) A. L. J. 76 A decree 
ence and is not a consent 


97. Where any pert, eggrieeed by a preliminiry decree passed 

after the commencement of this Code does not 
Appeal from final decree appeal from such decree, he shall be precluded 
where no appeal from pielimi- disputing its correctness in any appeal 

nary decree which may be preferred from the final decree. 


Scope —If appeal against preliminary decree in partition suit is not filed, right 
to object against the < 

Court 10 vbhich party 

Ind. Cas. S41 If a pa * 

be IS under this sectio - 

i ■ ■ "■ ■ ■ 


■ * _ . •fin 

1 ■ . ' ■ ■ ■ ■ e 

. ^ •" o » k «-.»». ws.— w. j iis = 

75 Ind. Cas. 319. Bar of limitation caonot be pleaded as an appeal against final 
decree if not already pleaded before passing of the preliminary decree. 50 Ind. Cas. 
747. Provisions of personal decree in preliminary decree must be appealed against 
within period oilimitation ; otherwise right lo obiect is lest. 6 0 W.N, 969=123 
Ind. Cas. 215; see .also 6_0. W. X. 974. *.\hcre the memorandum of appeal filed 
purported to be from the final judgment and decree and was accompanied bj’ a copy 
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of the final decree and a copy of the prelimin ar y judgment held that the appeal in no 
conceivable \iew be regarded as an appeal from the preliminary decree which was 
not even referred to in the memorandum and no copy of which accompanied 
It 59 C 781 = 36 C W N. 42o=A I R 1932 Cal 589=140 Ind Cas 662 

Where no prelimmary decree is drawn up — Theie can be no appeal 
under this section from a preliminary finding unless a formal decree is drawn 
IS Bom. L U 382 = 37 B 43 o=‘I 9 Ind Cas 894, see U Com L R 360 = 366 
536=16 Ind Cas. 159, 16 Horn L R 67=386 331 = 23 Ind Cas 605, but see 
19 C W. N 755 = 20 C L J 476 Under the Civil Procedure Code , it is the duty of 
the Court to draw up a decree 38 B 331 = 16 Bom L R 67 = 23 Ind Cas 605 


pre 

o r - - - ^ . i C 

the final decree A I R 1930 Pat 177=11 Pat L f 61 = 127 Ind Cas 449 (F. B ) ; 
3JC \V N 858 = 48 C L J 28= 117 Ind Cas 557 -•A I R 1928 Cal 720 , A I R 

1928 Nag 68=103 Ind Cas 567 , A I R 1919 Nag 359= 120 Ind Cas 334, 68 

Ind Cas 475 , 19 C W N 1132=33 Ind Cas 59 Appeal from a preliminary 
decree after final decree is not competent unless the final decree is also appealed 
against A I R 1926 Cal 157 = 91 Ind Cas 358 , A I R 1928 Lah 73=107 Ind 
Cas 610 , 71 Ind Cas 290 , 8i P L R 1922=A I R 1921 Lab 265=67 Ind Cas 
278 . 33 C W N 4»4 . 23 C \V N 776 , 67 Ind Cas 261 , 33 Ind Cas 146=18 
Bom L R 76 , 33 Ind Cas 137 An appeal from preliminary decree after the final 
decree IS competent Appeal against final decree is unnecessary for maunaiiiing an 
appeal against preliminary decree Uiougli final decree may not wholly be dependant 
on preliminary decree A I R 1929 Cal 689-50 C L J S66-34 C W N 66- 
57 c 1013— 123 Ind Cas 3f)> (F B) Final decree passed during the pendency of 
an appeal azanst pretim narj decree is valid A I R 19*9 A 287 — 1929 A. L J 

480-51 A 640=119 Ind Cas 510 107 Ind Cas 581 , A I R 1928 All 192 If 


appeal may be necessary if final order refers to whai happened after preliminary 
* T 563—276 w 267-10? Ind Cas 793 
• final decree after the success of appeal 

. Cal 492 = 

54 C 328=31 C gainst preh 

rmnary decree no ed appellant 

must appeal or AIR ig:6 

Bom 43 =27 Bora L R 1492=92106 Cas 545 

Where appeal was filed against preliminary decree but was dismissed before 
Dass’ng oi the final decree, 
the final decree is pvseed A 
against preliminary decree ca 
A I R. 1924 Cal 543=78 Ind 
1 
1 


Cas 802 , see also 52 Ind Cas 697 Order fixing interest at any suitable rate in a 
preliminary decree cannot be objected to, if no appeal has been made against u 
4P L J 306=51 Ind Cas 738 Order o| rem-nd after settlement of certain issues 
is a prelimimry decree and hence appeal lies therefrom 20 C W N 43=32 Ind 
Cvs 866 Finding that notice was necessary IS not preliminary decree and hence is 
not appealable (I9i7) 3 U B R t = ii Bur L T 95=40 Ind. Cas 677 Finding 
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on nn issue iklieiher (lie plaintiff was an agricuJionst is nof a preliminary decree 
A I R 10:2 Com. 336** 70 Ind Cis 738 Sing’Jc appeal /rom boih the preliminary 
nuti /iiial decree is permissible in a suit for accounts, and the appellant is bound by 
tJic valuation m the piiint far the purposes of Court fee A 1 R. S921 Mad 406^ 
14 L W 3S9=(i92i) W N Inti Cas 39a Appeal from order granting 

application from fim) decree baiiog' be:a objected by the judgment debtor the 
ground iliat the decree was 
]. R 1935 Oudb I02«27 
issue ns to jurisdiction orliru 

4 subsequently dismissed does 

ion If the appeal succeeds, 
. pellafe Court A L R 1928 

CaT8o4«»il5lnd Cas S9J. 

98. rS. 57S](*} W/jere an appeal IS heard by a Bench of two or more 
Judges, ihe appeal shall be decided in accordance 
Decision where appeil heard |jjg opinion of such Judges or of Ihe 

by two or more Judges niajoriiy (if any) of such Judges. 

(3) Where there IS no such majority which concurs in a judgment varying 
or retersing Die decree appealed from, such decree shall be confirmed 

Provided that where the Bench hearing the appeal is composed of two 
Judges belonging to a Court consisting of more than two Judges, and the 
judees composing the Bench differ in opinion on a point of law, they may 
state the point of Jaw upon which they differ and the appeal shall then be 
heard upon that point only by one or more oltbe other Judges, and such 
noint shall be deciJed according to the opiMoii of Ihe majorjiy (if loy) 
of the Judges who havs heard the appeal, including those who first 
heard iD 

■I'f l^ Nolhina m this reetion shall be deemed to oiler or olherwise affeet 
eny provision of Ihe letters paienls ol an. High Cobrt ’ • 

Scope -■ Th„ aecnoa wnh a„.am 

former CO Je Cut there " reference such as that novv before me 

important difference for the purposes ® ^ ^ ojier Judges 

Under the n! v i LoJe ti is 1 po nt 0/ )i>v (ini i» lo i,- i,fsard by one or more of the 
ITf 5«<lii‘^8 llii. result la (lilt whercis tinder the old Code f could Iiave disposed 
tills iiiiril 01 -i reference under the present Code I cannot rhe intention of 
otscciion 98 'is lint tl c Judges heiring the appeal should come to a complete deci 
Sion Willi ihe restr/'iii m on (he point of liw on wliic]< ibc} difter md tlicy should 
by their ju ignients make 11 clear ibar if the point of }a»v is decided in one way it 
will h ive 1 certain fiini result and 1/ 11 decided in another waj it will have another 
and 1 difiereiii Till il result PetJenlimC J m 18 C \V N 33 (36), see also 

39 C 353 -'4 C I J S32 If an appeal against 1 decree Jieard by itvo Judges, only 
that pari of tccree w Ube revtised upon which the judges were agreed and decree 
will be confirmed as to ihe rest \ 1 R ip’S ^rad *80 = 51 M 20i = 5r Af L. 1 
703=28 L W 158—1091111 Cas IC3 Section q8 governs when Bench differs »ji 
detfdifig tfi appei? A { R *926 Cat 1*1-52 C iojfc = 9i fiid Cas S97 AIR 
l936Lah 6j-7Lah 179-27}’ L R 5o-8I.aI» L J 13 = 93 fnd Cas 344 Where 
two judges d fftr ippeqj is confirmed AIR 192, Mad J032 = 2i L W 721=86 
Ind Cas S57 A f R 1926 I ah 65=»7LaJi 179=27 P L ll 50=8 Lah L / 13= 

93 Ind Cas 344 22 C 1 ] 525=31 Ind Cas 965 Section 98 is confined to 
appeals from MoAiss I Courts and docs not apply lo Letters Patent appeal A I R 
1923 Horn 218—76 Ind tas 317 Seriion 98 ( 2 | proviso rcsincts iliird Judge 10 
gn e decision of points of hw referred A I I 1922 Oudh 189=90 LJ 219=25 
O C 213=68 Ind Cas 209 Third Judge disagreeing wiih referring fudges can only 
cypress his opinion A J R 7932 Cal 544=-6C W N 985 It he disagrees he 
should crniffrm ihe judgment /i/f In case of Division Bench differing on point of 
Jaw reference must be made under s 98 109 P W R 1916=154? L R 1916= 

71 P R I9*7=°34 Ind Cas 714 Seciion 9S does not apply in revision 18 M L.T 

-■Inscricd bj Act 18 of 1928 
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591=^2 Ind. Cas ' Award given should be 

governed when ’ 41 M 643«8 L \V 261 = 

35M. 110= SuborJinite Court, and 

' ” iiffcts in opinion one of the 

, s 9^ comes mto operation 

I _ 3, sec also 28 N L R 80= 

140 lad Cas 6jo=.A 1 R 1932 Nag 83 . 

Section 93 does not control cl, 36 of Letters Patent A I R 1921 P C. 
6=43 B 718 = 19 A L. J 409=23 Bom L R 623=30 C L J 488 = 23 C W N. 
605 = 40 M L. j 319=431 A i8i = (i92t) M W N 408=60 Ind Cas 822 Appeals 
from Mofussd Courts are governed by s 98 and ct 36 of Letters Patent 43 B 
433 = 3 r Bom L. R. 137 (F B) = 5o Ind Cas 713 Section 98 applies to appeal 
from Subocduiate Courts ana not to Letters Patent appeals A I K 1925 Pat 623 
=4 Pat 310=6 P L. T 634=87 Ind Cas 849 Section 98 supersedes where 
clause 36 of Letters Patent IS inconsistent A I R 1925 Cal 843 = 410 L J 456 = 
29C.\V N 755 = 520 894 Section 98 C P Code and cl 36 Letters Patent, contain 
rules o'" peal m certain 

caigi . . ‘ * > 343 See also 

air ■ t Ind Cas 343 

Where i third Judge 

IS competent to decide. 17 C W. N 1165=35 A 487 (P C) , sec also 23 C L J 
592 Where m a suit there are several items (or adjudication and where Judges 
•'omposing the Dench differ in their view as to some of the items, the decree appealed 
from should be vaned so far as the [udees comnosing the Bench 3j,rco to vary it 

%of J decree’ in section 98 does 
It the formal c\pression of an 
n controversey in a suit If there 
ssion of adjudication as regards 
lat sense, aljudication as regards 


w „ aujuu L<iLiuii ui eaui Item A 1. K 1934 All 55. 

Subsection { 3 )— The amendments state m precise terms the fact implicit in 
s 4 of the C P Code that the Letters Puent of the High Courts override ibc piovi* 
sionsofs 93 StaUment of objtcls xn t Rt t^ons Vi 18 of 1928 With the addition 
of sub section 8, s 98 C P Cole malcbytU R<-pcalmg nw\ Amending Act 18 of 
1928, that section has no applica lOn to cases hear I by |) v sio i Bcnrli of a Cliaricrcd 
Hii,h Court, whether such appeals from Iccrti-s of subordiin c Com is 01 from flrrron. 
passed by a Judge of ihe Hiji Com o i the on ,n »l s Ic \l| ascs orUim.ru 5 ” 
of opinion among ihe Judges coai losi ig the OnsoiUench iic imcmpfl 

by cl 26 Letter* Patent and ihc Division BenUi sUo d Ui nc expressly the no m. 

of difference A I R i934 Lab o7i Sub sc non (3I excludes chancre t Hi, hCour! 
from the operation of s 98 n P 772 Section 98 cannot control or oveindc ilir. 

provisions of cls 10 and 27 of ih^ Letter* Patent 135 Ind Cas 58 loti A i i 

1157*. L I R 1932 All 195 , (WdO A L J 1157 > 


The words of sub section (3) of s 98 cannot be construed to mean that s 98 (i) 
and (a) is superseded by reason of ceitam provisions of the Lcuexs Paient Cl 27^ 
Latter Patent Allahabad and s 98 of the Code are not incongruous Cl 27 of the 

c rcums 
hearing, 
s '*aient, 
h) s 98 
‘°ry and 
wider ,n 
iricied to 

^ no 
i 

1117=146 Ind Ca*. 84. but sec A 1 R 1933 Lab 643 = 34!' ^ Fv - 5 ^ 

Cas 427 
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99. [S. 578 ] No decree shall be reversed or substantially \aiied, nor 

No decree ,0 be reversed or remanded, in appeal on 

modified for error or irreguk- =™“n‘ »< any misjoinder of parlies or causes 
nty not affecting merits or action or any error, defect or irregularity in 
jurisdiction any proceedings m the suit, not affecting the 

merits of the case or the jurisdiction of the 
Court. 

^Soope —Provision of s 99 and s 105 do not conflict AIR 1927 Rang 150= 


case 52 C L J 566=A I R 1931 Cal^ 164 , see also 32 Bom L R 300=A I R 
1930 Bom 225 

Misjoinder of parties — Necessary parties must be added, if not the suit should 
be dismissed Proper party may be added Objection as to non joinder must however 
be taken at the earliest stage AIR 1921 Mad 3i7=»i5L W 283=(i922) aI W 
N 106=42 M L J 133=31 M L T 266=7oInd Cas 645 Nonjoinder of party 
IS not fatal when the order m appeal is in his favour AIR 1922 Mad 439—70 
Ind ' ,s doubtful whether misjoinder includes 

non • L \V 241 = 44 M L. J 249=72 Ind Cas 

63 e irregulnniy 52 Ind Cas 105 , 54 Ind Cas 

850 to misjoinder of parlies and causes of 

cannot be entertained m appeaf 43 Ind Cas 960, 108 Ind <^s S45“(*92^ 

M W N 82 Misjoinder of panics affecting merits or jurisdiction affords no ground 

for second appeal 18 P L R 1916*37 Ind Cas 197 Nonjoinder is a mistake 
and 18 covered by s 99 AIR r926Cal 592*92 Ind Cas 899 


613 

mis 

333 ■JB'- o » w uoes not cover case ' 

Cal 419 = 89 Ind Cas 121 


Error 


defect or irregulanty .o any SibeLmd b°y‘ 

parties 

337=27 

only a 
i ad Cas 
appeal 

ik .1 R 2930 Lah 735=i281nd Cas 303 , see also A 1 »< i92» Pat 5 i = 8P L T 

820=104 Ind Cas 747 But plaint signed and >erified by next friend of a plamuff 
who was major before insiicutton of the suit is iwt valid as it is a material irregu 
lariiy A I R 1924 All 44 = 45 A 701 = 21 A L J,626=77 Ind Cas 30 Absence 
of general power of attorney in a suit is a mere irregularity and can be no j^round to 
disturb the decree appealed from AIR 19230001 44 = 24 Bom L R 1302 = 47 B 
227 = 76 Ind Cas 34 , see also A I R 1923 206 = 74 Ind Cas 100 Court's 

mistake in procedure must not make ihe parly suffer A 1 R 1931 Oudh 22=126 
Ind Cas 385 Questions about constitution of a right to maintain suit do not arise 
in proceedings m suit and so it is doubtful of s 99applies A I R 1929 Cal 444 = 


under wrong section but in subsiance right was not set aside 41 Ind Cas 89 
Where plaint states all facts freel), the defendant cannot object to the frame of the 
plaint m appeal 12 N L R 90=34 Ind Cas 704 Omission to appoint guardian 
of a minor is fatal to the suit AIR 1921 Cal 534-25 C W N 525 = 62 Ind 
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There can be 
taken afier confirtr 

tries nf (trinu 


where after the court 4 finding lliat the dcienoant is major me >011 /• amended, 

and the major defends the suit \vnh 1 

of the parties AIR 1923 A’l 2 »■ 

grounds of delay and absence of i~ „ , „ 

mal AIR 1925 Bom 105=26 Bom. L R <)o7«?4 Ind Cas 363 Omission to 
give notice to natural guardian belore ippomting 2 guardian by which a minor is 
not prejudiced is a mere uregulanty and is cured by this section AIR 1925 
All 548«8S Ind Cas 294 

Error of Court fee ts cured by s 99 AIR 1925 Rang 65 = 2 Rang 462*84 
Ind Cas 971 Otnissioo to apply to court for substitution of name of legal repre 
sentattve ol judgment debtor and where he acquiesces the irregularity is Covered by 
1 rv w M -.lEssS O C 330*87 Ind Cas *i 1 SCO 

oind Cas 1050 Defect of omission to 
3*93 Ind Cas 291 Fa lure to amend 
nts ate not affecied A I R 192^ 
38 Omission to frame issuh when suit 
wvvv.— _ A 1 R 1926 Bom 384'“28 Bom 1 . 

R 743*96 Ind Cas 817 Tenants possessing several holding were nude defen- 
dants in a single suit The landlord, m spite of the irregular procedure cannot 
otiprt M the ii«e of evidence given m the case of some tenants as evidence m 
, • 476* 18 A L ] 707*22 Bom LR 

, After appellate decree IS passed, an 

^ iroceedings by the party executing 

tfie decree thooj,h bad m form, is mcrciy an error of procedure which is curable 
undei ' ' ' ^ A t p 10^0 Bom 22^-32 Bom L R 300*12? Ind Cas 

199 

the c 

1929 . ■ 

by s • i 

gtOUl - b - o ■ » 

Lah 402 Appelh e court can interfere where non jomuer aiiects iiit. junsui^iun uf 
the Trial Court 3f L W 7,7*»3oIid Cas 453=A I R i9jO Mad 757=58 Ilf 
L J 6t3 Omission to sign and verify the plaint is a mere irregularity AIR 
• r -.1, 7 tc-ai ?8 Ind Cas 303 . we also 40 A 147 , 22 A 55 , 20 A 442 , At R 

•• • " ’ 1932 B. 

126 Ind 

' here has 

in accordance 

diction of the I o 

case 59 C 496=>i38Ind Cas • 

1213 Appellate Court can 

necessary party A L R • ■ 

72* (1933) M W N 1209*3 • ■ ■ 

on aj’peal in order to satisfy lumsclf whether a- certain claimant was admitted to 
tenancy or not obmncd ctidence of certain records but failed to record his reason 
for dumg so as requited by s 41 rule 27, the failure is mere irregularity which 
not affect the merits of the case 14 t* R 366 (Rev) 

C. C. H. Yol 1—32 
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APPEALS FR 3 M APPELLATE DECREES 

100. [S 584.] ( 1 ) Save whsre Otherwise expressly provided m the body 
of this Code or by any other law for the time 

Second appeal 

Court from every decree passed m appeal by any Court subordinate to a 
High Court, on any of the following grounds, namely “ 

(u) the decision being contrary to law or to some usage having the 
force of law , 

(^) * of law 


(0 . ^ Code 

or by any other law for the ‘time being m force, which may 
possibly have produced error or defect in the decision of the case 
upon the merits 

(2) An appeal may lie under this section from an appellate decree passed 
ex parte. 


Scope 

appeal the 
lower Court 
C1930) A 1 , 

entire maiei 
Cas S 73 

A I R 193 , 

only on qm 

4 lih L J 46+ , see also 43 A I 

appeal is only competent on the gn 

II 1 

A 

of 

74 1 

ffro 


High Court In the first 
oncous finding of /act by the 

t AIR 1929 All 885= 

hould carefully consider the 
^ r<)30 Lah I2 = J23 Ind 
3 and not based on surmise 
Vhen second appeal decided 
A I R 1921 Lab 34x*> 
A second 
C 7S3-li 

I A 0^7—171 


lari 

ille 


having the force of law a 

clai 

mat 


' failed to dcteoniue some mater . 


rii wlnrli meins «iomp 


1930 All Sio=(ig3o)A L J ni9=»i27lnd t-as 5;i v.uuii u n uet, tie in secona 
appeal only admissibility of the documentar> cviacnce and not their evidentary 
value A I R lo'd Cal I”** Court in second appeal cannot 

reverse finding of lower AppclHtc Court on authority not quoted before it A 
I R 1930 Lah 737=»I26 Ind ^-<33 ^ Wtcrc the ^dwis on is -irburary the 


appellale Court can come to independent decision \ I R 1922 Lah i 27 => 65 lnd 
Cas 464 But the fact that upon the evidence, the High Court would hive come 


Cas 464 But the fact that upon I 
to a difFercni conclusion is m> ground for second appeal A I R 1926 Nag 192 = 
90 Ind Cas 209, see also 3 « C W N 32-A I U 1927 Cal i=.99 Ind Cas 189, 
loi Ind Cas 69S=-A I R i9*7An 5-4 , j 7 Ind Cvs j 6 i=A I R 1921 Pat 61=. 


matenal AIR I 9 *a Cal 993—8J IqJ Cas Finding of lrial*^Court 

accepted on grounds of appeal cannot be cvamincd in appeal though counsel 
was careless in drafting the grounds at p W R 1921 — 59 Ind Cas 689 
In an appeal against an order of remand the appellant s only grounds to attach the 
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judgment are those which would he available lo him tn second appeal A I R 1926 
Mad 475=91 ind Cas 462 In selling aside lower Court's judgment of 
appeal mi eing with 

finding. , . appellate 

' " ^ s liable to 

ic Prfvv Counrjl Lakes a 
926 All 

• »uon of 

. foreign 

■ W 679 

mot be 
• Ouestion 
_ of fact 

ler particular property still has 
Oudh 306=27 O C 76=11 O 
e argument is allow able m second 
ill 289 No second appeal lies 
against a decision under s 53 of the Provincial Insolvency Act A L R J034 
Lab 78 ^ 

Second appeal -when decision ia contrary to law — The term ‘law” 

5I A 228 
r the firs 
1=22 I A 
■on of law 
Deducing 
1930 Ctil 
Wlnt IS 

.V , 

I 9®“7 <J M N 1091-1 o lid Cns ^35 Tinding th» mere adjustment ofbis 
personal debt by means of ihc firm s kb by a 1 inner s if nself prejudicial to the 
firm IS open to interference In second apixtal \ I U 1931 Lih 13^1 A finding that 
there has or has not been a disruption of joint Hindu family is not a finding of fact, 
and can be questioned in second appeal It is an inference or the legal effect of the 

sed on expert and 
297 = A I R 1933 

• i fotmation m utu 

IS question of fact But where inference is to be drawn from documents is a roked 


but from application of judicial auihoritics IS one of law and can be questioned in 
Second appeal AIR 1929 Lab 426—11 L L J no=ioLah 868 = 31 P L R 
93 ==tt 7 Ind Cas 3S0 Judicial exercise of discretion in admiUing appeal beyond 
lime, cannot be inicrfered with in second appeal 123 Ind Cas 83 Reducing period 
for redemption bv lower court ran be questioned in second appeal A I R 1930 Lah 
1060= 120 Ind Cas 274 Pica of estoppel where facts are all admitted and the 
question is what consequence would flow from is pure question of law md can be raised 

ether adierse posses 
482 = 27 P L R 89 
scientific mvplvcs a 
• . legation of absence of 

^ 

139=40 L J 140 Where presumption arising from habits of people is not con- 
sidered m coming to decision, error of law is commuted rendering second appeal 
1 * • of dis 

I *siion of 

• ■ ■ “stion of 

- or noL 

. =*120 Ind Cas 683 Whether son was 

esiion of law and not one of fact A 1 . 

' ■ Ind Cas, 539 If a tenant is eriiiled to 

2 pure question of law AIR 1927 
• 4 Question of burden of proof is oae 
, 2 1 ah 249 = 64 Ind Cas 901. Legal 
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Substantial error and defect m procedure— No second appeatlies uhere 

there IS no error of procedure A I R 1933 Rang 35 = i42jnd Cas S29 In second 
appeal the High Coon has the po ver of considering whether the orocediire ailonied 
by the lower appellate 
the inferences of fact or la 
faaion arc well founded 

Ins not apparently considered all the maienal facts md circumstances of the case, 
the procedure adopted by »l ‘he trial of the case is not one in accordance witli law 
and IS a substantial defect which may lead to an error m the decision of the case on 
the merits 6CWN 357 Where the lower court disposed of a suit upon a case 
not raised by the parties and to which evidence had not been directed held diat there 
was a substantial error or defect of procedure avithm the meaninff of this section 
29 B 1*6 Bom L R 770«tA L J 637 (P C)=8C \V N S6; Omission to try 
material issue is a su 
fact decided by court h 
that the court 

possibly have produced error or defect in ihc decision of the case upon the merits 
and tlierefore a second appeal lay AIR 1927 Pat 209=6 Pat 298=9 Pat L T 
722 (F B)=i03lnd Cas 633 Finding of (act based on misconception of law and 

an error of procedure can be questioned in second appeal ^ i r jqzj Pat 310=2 

Pat 9I9*SPLT 310=76 Ind Cas 347 , see also A I R 192? Cal 98=39 C L J 
261 = 81 Ind Cas 999 Ofussion 10 deternnne critical question between parties and 
to consider oral evidence adduc« ' Cas 

40 The rejection of a comrais^io . ,n ^ 

case which court ought not to b 

error or defect m procedure which ^ - -1 wuuwvu a . wuwi ui ucicct m 

the decision upon the meriis 23 C L J 600-34 Ind Cas Where a Tudee 
disposes ofa suit on a point taken by himselfon appeal without affording the parties 
an opporiunuy of proving what is necessary to meet the point he commits an error 
' , agreed to pro- 

there is defect of 

^ tells parly that 

interference in second appeal is proper A I R 1928 Cal 136-46 

too Ind Cas, 841 ' ^ ^ 93 

Error in dealing with evidence — Findings '•f fact thougli very clear but 
based on inadmissible evidence are noi binding m second appeal AIR 'io?o 
Lah 672-31 P L R 198=12, Ind Cas $0 , A I R 1924 Lah 470=6 Lah L I 
204=80 Ind Cas 703 . C L J 389=74 Iiid Cas 383 , 71 Ird Cas 825 -a I R 
1923 Lah ISO, A I U Igia All 439=66 Ind Cas 3‘3»A I R 1921 Lah 110-2 
Lah 271 = 64 Ind Cas 929 . A f R 1921 Oudh 137 = 24 O C 237 = 64 Ind 
Cas 86 Where admission of document produced at a late stage is refused 
second appeal lies A I R J9''4 Pat 208=72 Ind Cas ^97 An objection that 
a document that Per se is not admissible m eaidcnce has been improperly 
admitted m evidence cannot be entertained m the court of Appeal A I R^ 

1923 Cal 378=72 Ind Cas 983 Case must be remanded if certain evidence 
has been refused i\. I R 192* Cal 1034=41 C L J 374=86 Ind Cas 734 
■ • id Cas 561 

nents received 

^ 34 Ind Cas 

* • • 726 , 53 iij 

^ ^ 
an be "rosed et Iny suge bui queslion of proofis one” of procedure “Ind an 
wn.vcd \ 1 R 19.5 Pul ■ss-d I’m L T .« Qnesi.on “ 

legal effect of evidence if not raised in first appeal cannot be apint^rl 1 
A*. U .9-4A1I Jo,-„A L J .S3-,8I„d fS obKcSn 

admissibilit) of evidence can I- if’ir 

S61nl Cas 734 Imdmissible * *’ 

of the find ng lhoui,Ii ii nia> 

A I R 1923 ''"‘g 107=18 I • 

llnbng of lone, con,, .s sepponub.c 
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revised finding AIR 1933 Pat • • 

P L. R 225 , 136 Ind Cis 783=* 
evidence are ignored in arriving at - ^ 

in second appeal 19^2 A L J 6iS*=A I R 1932 All 603 , see also 136 Ind Cas 
710=33 P L R 263 = A I R 1932 Lah 322 , 137 Ind Cis 115=32 P ^ R 861 = 
A I R 1932 Lah 293 , A L R 1934 Pal 20 A finding arrived at by the final 
court of fact afier discussion of the evidence uhidi can in no sense be regarded 
as proper IS not binding m second app“ni ALR 1934, Pit 8= A I R 1934 Pat 66 
Irregularity in tal? 
allowed without stuing 
79 Ind Cas 40S Where 
but did not base its fi 
second appeal A I R 

Lah Ij 6=34 P L R 9g = A I R 1933 Lnh 328=144 Ind Cas 954 Rejection of 
fresh “vidence not with discretion, but due 10 pic apprehension of insurmountable 
difficulty can be agitated AIR 1925 All 288=47 A 412 = 23 A L J 193=86 Ind 
Cas 761 Order of lower Appellate Court rejecting application for admission of 
additional evidence under Order 41 rule 27 (i) cannot be disturbed m second appeal 
42 M 737=37 M L J 125 — 53 Ind Cas 274 , confri per Sadasiva Atjar in liid 
The High Court should notadmit fresh evidence as to facts in second appeal Per 
Sadasiva Aiyir J in 39 Ird Cas 954= 1917 M W N 560 , ««/ra per Spencer J 
in sec also A. I R 2932 Dom 147=77 Ind Cas 515 AIK 1925 Mad 260= 
47 M L J 686 = 84 Ind Cas 973, 14L R io2Rev=i7R D 120 Where lower 
appellate court refuses to admit a certain nuierial document as additional evidence 
in appeal the High Court will not interfere m second appeal 32 P L R 813 

New plea whether can be raised m eecond appeal— Whether new plea 
patent on record and hence could be raised should be allowed (o be raised depends 
upon facts of case and nature of plet AIR 19^0 Lah 937 12 Lah L J 203= 
130 Ind Cas 513 New ques ion of law not requiring fresh invest gallon of facts 
can be allowed n second appeal 54 C 4 4 ^ I R I9-*7Ct1 393*45 C L J 191 
-loilnd Cas I3O {1928) M W N 601 113 Ind Cas 547 ' I K 1923 Lah 
491 = 83 Ind Cas 768 A new point may be raised by a party for the first iimc in 
appeal if It IS a pure question of law and does not talc his opponent by suiprisc 
But the new plea cannot be allowed m second appeal when the new plea raises 
question of fact or mixed question of fact or law A 1 R 19*3 Cal 247-360 L J 
336-71 Ind Cas 849 , see also 71 Ind Cas 381 — A I R 19^3 343 « A 1 R 

jgst Pat 356-2P L T 28,— 6olnd Cas 393. 18A L J 923— 48 A 18-57 Ind 

Cas 2t6 St Ind Cas 588= to L B R 10-12 Bur L T 75 , 4> Ind Cas 45=13 

N L R 98,44 c 47=20 C W N 1099-24 C L J J40=34lnd Cas 869,2 Lab 
L J 255-67 Ind Cas gig 

New plea cannot be allowed <0 be raised m second appeal so as to change nature 
■ . =127 Ind Cas 254, 27 Ind Cas 

63=3 Lah 239 , 10 A 495 , 26 
• be ra sed for ihe first time in 

requiring invesiigaiion into facts 
cond appeal 43 Ind Cas 857 = 
^9 'N v.^-— 4'b^T/i 'C-JA ilso Vw4 C-va V L. W 3-c; 

Ind Cas 190 = 60 L J 76=220 C 3 , Ind Cas 256, 57 Ind Cas 883,3 Lah 

L J 516 62 Ind Cas 761 4 Lah L J 437 , A I R 1922 All 124=66 Ind Cas 

838, A 1 R 1923 Cal 285=67 Ind Cas 770 , 63 Ind Cas 557=A I R, 1922 Lah 
363=3 Lah 239, 69 Ind Cas 655=A I R ig’4Cal 353, 7o Ind Cas 417-A I R 
1922 Bora 233, 96 Ind Cas 304 (Ml), A I R 1926 All 707=97 Ind Cas 
342 , A 1 R 1927 Mad 411 = 38 M L T 102=99 Jud Cas 367 , 99 Ind Cas 691 = 

A I R. 1937 Mad 455 , A I R 1927 AH 763=101 Ind Cas 4=6 , A I R 1927 

Nag 351 = 104 Ind Cas 584 

New pica even of law cannot be raised m second appeal unless xcod cause 
IS shown why ihey were not taken in the Lover Appellate Court A I R ipjO All 
883=126 Ind Cas i8< Pome not taken in the lower Court cannot be allowed for 
first lime m the second appeal AIR i9’3 All 358 = 45 A 33 = 74 Ind Cas 1004, 
A I R 1923 All 4 jO= 75 Ind Cas 612 A. 1 R 1924 Mad n6» 18 L W 
553=75 bid Cas 613 A I R 1922 Pat 598=3 Pat 23 = 0 ^ L T 793 = 69 
Ind Cas 185 ,72 Ind Cas 131 = A I R 1923 Mad 306=17 L. W 169 , L R 
1923 Cal 177=27 C W N 218 = 76 Ind Cas 213 Pica as to absence of notice 

gaaaot be raised for the first time in second appeal AIR 1923 Lah 6c>3=72 
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— — aurfc - 

5. £15=113 lai. Cas. 
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revised finding A I R 1933 Pat 6^6-143 Ind Cas 944. «38 Ind Cas 399“33 
P L. R 2J5 , 136 Ind Cas 733«A 1 R 1932 Mad 173 Where material facts and 
evidence are ignored in arriving at a finding of fact such finding can be challenged 
m second appeal 1933 ALT 615= \ I R 1932 AH 603 , see also 136 Ind Cas 
710=33 P L R "63 = A 1 R 1933 Lah 322 , 137 Ind Cas 115=32 P L, 861 = 

A L R 1932 Lah 293 , A L R 1934 Pat 20 A finding arrived at by the final 
courtoffactafier discussion of the evidence which can in no sense be regarded 
as proper IS not binding in second appeal ALR 1934 Pat 8 = A I R 1934 Pat 66 
frreg^cifarityin taking ce 

allowed without staling rcas * = 

79 Ind Cas 40S Where an al 

but did not base its findin^ m 

second appeal A I R 1926 Mad 864=92 Ind Cas 661 , see also ALR 1933 
Lah. Ij 6=34 P L R 99 = A I R 1933 Lah 328=144 Ind Cas 954 Rejection of 
fresh “vidence not with discretion^ but due to pre apprehension of insurmountable 
difficulty can be « J 193°“ 86 Ind 

Cas 761 Order r admission of 

additional cvidea ^ second appeal 

4*^1 737=j7 M L J 125 = 33 lod Cas vjn , conlta per Saiasiva Arjar m Ihtf 
The High Court should not admit fresh evidence as to facts m second appeal Per 
Sadastva Aij jr J in 39 Ird Cas 934=1917 M W N 560 , per Spencer } 

in r3nf , see also A. I R 1922 Dorn 147=77 Ind Cas 515, A I R 1925 Mad 260= 
47 L J 686=84 Ind Cas 973 , 14 L R 102 Rev = 17 R D 120 Where lower 
appellate court refuses to admit a certain maienal document as additional evidence 
in appeal the High Court will not interfere m second appeal 32 P L R 813 

New plea whether can ha raised m second appeal— Whether new pica 
patent on record and hence could be raised should be allowed (0 be raised depends 
upon facts of case and ntiure of plea A I R >930 Lnh 937— 12 Lah L J 203= 
130 Ind Cas 513 Nei question of law not requiring fresh nvest etition of facts 
can be alio \ed in second appeal >4 C 424 \ I R 19 7 Cal 3;3 45 C L J jgi 
= 101 Ind Cas ijO (1928) M W N 6oi-ii3lnd Cas 547 \ I K 1923 Lah 

491 = 83 Ind Cas 768 A new point may be raised by a party for the first titne in 
appealifjt IS a pure question of law and does not take his opponent by suipuse 
But the new plea cannot be allowed m second appeal when the new plea raises 
question of fact or mixed question of fact or law A 1 K 1923 Cal 247 = 3^C L T 
336=71 Ind Cas 849 , see also 71 Ind Cas 38is»A I R 1923 All 343 j A I K 
1921 Pat 326=2? L T 285— 60 Ind Cas 393 ,t8A L J 923 = 48 A 18=57 Ind 

Cas 2 c 6 , 51 Ind Cas 588 = ioL B R 10=12 Bur L T 75 , 41 hid Cas 45=13 

• * . 099=24 C L J 140=34 Ind Cns 869,2 Lah 

raised in second appeal so as to change nature 
f =127 Ind Cas 254, 27 Ind Cas 
63-3 Lah 239 . >0 A 495 , 26 
• be raised for the first tunc in 

■ requ ring mvesiigaiion into facts 

cond appeal 43 Ind Cas 857 = 
3P L W 2i3 = 43lnd Cas 857 , see also 43 Ind Cas 955 = 4 P L W 136 50 
Ind. Cas 190=60 L J 76=220 C 3 , 5! Ind Cas 256, 57 Ind Cas 883 , 3 Lah 

L J 516, 62 Ind Cas 761 , 4 Lah L J 437 , A I R 1922 All 124 = 66 Ind Cas 

838 , A I R 1923 Cal 285 = 67 Ind Cas 770 , 63 Ind Cas 557=A I R. 1922 Lah 
363 = 3 Lah 239, 6g Ind Cas 655=A 1 R 1924 Cal 353, 70 Ind Cas 4'7=A I R 
19'2 Bom 233, 96 Ind Cas 304 (\U) , AIR 19-6 All 707 = 97 Ind Cas 
342 , A I R 1927 411 = 38 M L T 102=99 Ind Cas 567 , 99 '"d Cas 691 = 

AIR 1927 Mad 455 .AIR 1927 All 763=101 Ind Cas 4'’6 , 4 I K 19 7 
Nag 35t = io4lnd Cas 584 . cause 

New plea even of law cannot be raised m second appeal ante; 

IS shown why they were not taken m the I^owerAppellaie Court A t for 

885 = 126 Ind Cas iS Point not taken m the lower Court cannot Cas.ii.>o*, 
first time in the second appeal AIR I9'>3A11 338=45 A 53-774 L a 

A I R 1923 Alt 430—75 Ind Cas 612, A. I R >9'’4 r T Tii 

553=75 Ind Cas 613 A I R 19 a Pat ^98= 3 169.^-' 

lad Cas 183 ,72lnd Cas i3i=A I R 1923 Mad 306=17 I7 ^b^cnce of 
1923 Cal 177=27 C W N 218=76 Ind Cas 213 ^ 1“ 1023 Lah 

qaanot be raised for the first time in second appeal a 
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Ind Cas 779 A technical pica should not be allowed to be taken fcr the first 
time in appeal AIR 1924 Lah 328 Point involving additional evidence cannot 
be urged in second appeal A I R 19230001 37=72 Ind Cas 993 

A point not taken m the Court below, whether omission vsas by the appellant in 
that Court or whether the respondent failed to support his decree by taking the point 
will not be permitted to be raised except possibly (j) where the point may be 
described as involving a question ofpublic policy ^ (i) involving jurisdiction («} 
involving the principles of resjudicata («/) where the decision on the po nt 
would prevent future litigation In the above mentioned cases the plea may 
be allowed to be argued only if it can be decided from the materials before 
the court and docs not involve the taking of further evidence or the sending 
of any case or any issue back to the lower Court or a decision of a question of fact 
(2) Where the plaint discloses no cause of action or the written statement no ground 
of defence, t is not a ground for permitting a new point to be argued merely (i) that 
it was omitted by oversight in the court below (u) tint the materials are all on record 
and that the answer to the point is plain 53 A 65 = 133 Ind Cas 428= 1930 A L / 

601= A I R 1931 All 35 (F B), see also A I R 1931 All 219=132 Ind Cas 

426 , A I R 1033 Lah 606=144 Ind Cas 669 , 27 S L R 41 = A I R 1933 Sind 
176, 1934 M W N 118, 11 O W N 317 

Fresh question of law and fact cannot be admitted for the first time 
in second appeal A I R 1924 Mad 913=47 M 861=47 M L J 5o3=(i924) 
M W N 820 = 83 Ind Cas 1009, AIR 1923 Lah 56=79 Ind Cas 99° , 
A I R 1925 Mad 207 = 81 Ind Cas 498 , A I R 1925 Cal 225=290 W 

N 17 = 40 C L J 564 = 85 Ind Cas 875 , A I R 1926 Nag 164 = 89 Ind 

inadmissibility 
at any stage 

. ■ 92=25 L W 

s 20 of the 

^ ^ not be allowed 

for the first time m second appeal A I R 1923 Bom 82=47 B 128=24 Bom 
L R I284=76lnd Cas 115 But question, if defendant is a necessary party, ^can 


in appeal for firsc time AIR 1929 Lah 875 = 117 Ind Las 907 

Point of law for right decision o^^ which ihere is no material in pleadings and 
• * ' R 1929 All 450“ 1*0 Ind Cas 

525 Whether a gift is bad as 
question of law and fact and 
A I R 1928 Cal 49=140 Ind 
changed is a questioa of fact 
, up of business question whether 

ement of debt being a mixed 
qu 
A 
C 

Mad 528- 100 Ind Cas 202 Where the facts arc not disputed a question ol 
limitation can be raised for the first tme m second appeal A I R 1927 All 177 = 
99 Ind Cas 280 

Question of procedure dependant on facts cannot be raised for ihe first time in 
sec^d appeal 91 Ind Cas ai7 A mixed question of law an! fact cannot be 
J ir 'V™f ..mp n srrond anneal A I It tO’T All to na Ind Cas 611 = 

( , ‘ ■ The plaintifl 

, and must not 

• s no adequite 

investigation in the Lower Courts 96 Ind Cas ^04 (All), see also 8 Lah I J 
430=27? L. R 628=58 Ind Cas 268 A I R 1927 ^ag 129=23 N L. R 1=99 
Ind Cas 187 A 1 K 19*7 Lah 426=28 1’ L R 181 = 102 Ind Cas 426 But no 
decree can follow Ironi rlca not staled in plaint nor being consistent with it AIR 
J921 Mad 349=aoL W 787^ii8lDd Cas 219, 

Validii> of in position of the persona) tax under s 85 of ihc old Bengal 
Municipal Act could not be quesiioned fcribe first lime in ihe argument m the 

j^lligh Court A I R 19:9 Cal 45»'*49 C L. J 383-33 C W N 684- 124 ind. 
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Cas 335 

with ord« , 

lad Cas • 

appeal 3 P L T 623 = 63 Ind^Cas 277 , sec also 67 Ind Cas 322 = 22 Bom L R 
333 — “tSB 906, 49 C 1048 = 28 C W N 92=69 Iiid Cas 5 jO , 44 M L J 596= 
^Ind Cas 363 , 4 Lah L J 437. ^6C L J 186=64 Ind Cas 2e6=A I R 1921 
C" 7S1 , 59 Ind. Cas 3 , 39 Ind ^s 316 (Cal) , 59 Ind Cas 709=A 1 R 1921 Nig 
94 , 62 Ind Cas 884=i9ALJ 442=30? L R (All)8i Quesnon uheiher parties 
constituted joint Hindu fannly cannot be introduced asanciv plea m second appeal 
New plea prejudicial to otlier party cannot be 
23 Cal 292=65 Ind Cas 701 Issue depending 
_ 63 Ind Cis 706 Consideration of evidence 

cannot be made in second appeal A I R 1922 Pat 167 = 65 Ind Cas 666 Objec 
lion taken in trial court but not argued in ihe lo »er appellate comt cannot be raised 
‘5 ^ 1 511 = 43 A 553=153 Ind Cas 366 . 55 Ind Cis 481 

— loN L R 89 Respondent first coming to know of erroneous order rcstor 
mg the appeal without notice can object to Us validity in second appeal A I R 
19« Pal 2Si = 6 P L J 625=3 P L T 117=631.16 Cas 99 Pomt not raised 
oeiore lower Appellate Court ihough mentoned in tic memorandum of appeal 
time be allowed m second appeal 5 j Ind Cas 441 = 70 L J. 
17 New plea on which issue was not framed cannot for the first time be 
allowed in second appeal 3> C L J 78=24 C W N 5^ = 54 Ind Cas 719, 
sen also 52 lod Cas SI7-(l<)l«)M W N 548-10 L W 1^7 Queslion of 
interest cannot be raised for the first time in second appeal 48 Ind Cas 

on an issue of fact not 
• 8 A court of second appeal 

taken in the lower courts 


u^n record but 
R 


lo'^cr cou« or m chef court cannot be niven 
» suotnolu 1 1 second appeal 3 l P L. R 1918 — 54 p" W 


i9l8-'7 r“L’R ’,5;s;T,'’r.d’c”r 'oT^TniV. fTus 
of permanent tenancy m sun for ijuncuoi cai not in second anMal 
ask for fresh enquiry to determ ne whether pccun ary compensation would 
suffice instead of injunction 55 Ind Cas 9,1 The point as to vl ether the 
notice to quit was legal and sumcicnr, when notrai^edin lower Appellate Court 
cannot be raised m second appeal 2 Fat L J 593 = 2 P L W 52-42 |,id Cas 
CO3 Substituted defendants m place of a deceased defendant cannot raise m second 
appeal a plea of abatement raised m ihcir wniten statement but as to which no 
express issue was framed 41 Ind Cas i A finding of fact based on admissible 
cvid^cc cannot be questioned in second appeal 3O L J 244-190 C i66 = aa 
Ind Cas 745 Whether a su t for declaration of a right of way by grant must fail 
for want of legally sufficient evidence to prove the gri it can be areued in 
appeal though not tal en in courts below -oC \V N 1158 = 341116 Cas 450 

A new point which was not tal en in either of the courts below cannot for the 

I , 146 Ind Cas 939=A I R 
. 42=A R i93jNag3i8, 

• 523 When a point raised 

under appeal and was not 
- , - r . ^ preliminary 1 earmT 

time when the notice was issued to the respon“ 
ae the respondent by surprise and that if 

ourt where ‘i 's t question o'-lawapparent on 
. Pe, 6-A I R .914 P«n 3 A ^n^ew 
^ provi le 1 the ficts foil 1 1 are sufficient for 

determination of ihe poi it 3 A W R 4j6 , 3S C W N 49’ Where advers* 
possession was never plcaiel there was 110 issue uioi E a 1 1 it had never bee ^ 
discusucd It IS a matter of evidence and cannot be dealt wiih m second mnl • 

3 A W R 486 


Abandoament of a pomt m Lower Court. — Point even of law abandoned 
m Lower Appellate Court cannot again be raised in second appeal I R 
Oudh 263-7 0 W N 523=127 Ind Cos 86, . A 1 R l9-9Nag 343-119 Ind. r, 
69S A I R 1929 Lah 81 (SeealsoA I R 10 9 Rang 213 , A I R 1943 \j.j ^ 
"lojlnd Cas 178, AIR 19*6 Na^ 160=89 Ind Cas 18 , S3 Ind. Cas 477 = 4 1 » 
19:5 Cal 1184, A 1 R 1931 Smd 170=83 Ind Cas 387 = ^ 1 R- 1923 Oudh 1^ 
C C. H Vol 1-33 ’ ° ' 
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79 Ind Cis 462 = A I R J9-»3lah 252=5 Lah L J I4,69lnd Cas 44 , A I R 
1922 Oudh 102*65 Ind Cas 408=8 O L J 600 , A I R 1929 Pat 717 High 
Court js bound to take notice of legal pomt considered by the first Court but not by 
appellate Court A I R 1925 Oudh 506=12 0 L J 382 = 2 OWN 529=89 
Ind Cas. 563 

Abandonment whether a question of law or fact — Finding of abandonment 
of right m house IS question of law A I R 1930 Lah 215=125 Ind Cas i88,seealso 
A I R 1928 Cal 891=32 C W N 1111 = 114 Ind Cas 482 AIR 1921 Lah 229= 
3 Lah L J 26=66 Ind Cas 935 A finding on abandonment of a holding is a 
question of fact and hence a second appeal only in matters of legal principle 
arising out of these facts can be taken up 41 P R. 1919=82? R 1919=51 Ind 
Cas 396 Abandonment 01 non abandonment is a question of fact AIR 19^9 
Cal 120=48 C L J 390=141 Ind Cis 153 AIR 1921 Lah 162 = 3 Lah L J 
445 , 88 Ind Cas 1032 = 4 Pat 838=6 P L T 5oo=A I R 1925 Pat 741 , A I R 
1924 Cal 366=71 Ind Cas 304 , 32 Ind Cas 355 , 91 Ind Cas 493 = A I R. 19 ’^ 
Cal 751 Question whether a person has abandoned a particular trade mark is a 
question of fact AI R 1928 Lah 924=9 Lah 487 = 29? L R 615=113 Ind Cas 
228 

Admission — The evidence of admission is like other evidence in the suit, a 
matter the cogency of which is for the lo vcr appellate court to determine and cannot 
be questioned in second appeal A I R 1933 Pat 698 

lies from an order of abatement, It 
the decision of the case 1933 A L J 


Decision regarding adverse possession— Decision regarding adverse 
possession derived from inference of facts can be questioned m second appeal on 
ground of legality of conclusion AIR 1929 Pat 590=117 Ind Cas 644 A I R 
IQ29 Oudh 337=6 OWN 536=115 Ind Cas 440. A I R 1923 Nag 65=0 
N L J 70=74 Ind Cas 51 , A L R 1924 Oudh 266=100 L J 646=27 O C 
I 4 A I R 1931 La!) 489 » 32 P ^ ^ W 

, • documents it is not a question of fact 

can be up»et by Privy Conned 42 A 
• 4 J 259=22 Bom L R 4St = *4C W N 

4 St On of adverse possession is a mixeu 

' ndant did act m a particular manner is a 

nat act upon the title of the plaintiffs 
iTa question of law 29 C L J 24t-5« hid Cas 123. see also 54 Ind Cas 
875=170? R igig=a Lah L J i36,4oIrd Cas 420 » 94 Ind Cas 38 = A I R 

1926 Cal 881 26 C W N 8go=68Ind Cas 2oo=A I K 1922 Cal 54 . 33 C L J 
3i4=6oInd Cas 298 Adverse possession is a mixed question of fact and liw, ant 
cannot be allowed to be pleaded for the first lime in second appeal AIR 

1927 Lah 522=102 Ind Cas 476 Finding regarding absence of ad\er5e possessior 

IS one offact AIR * ' R 1921 Lah 

264=4 Lih L J 309 , • R 1931 All 

333=150 Ind Cas 286, • Lah 628 

When a question of „ drawn from 

established facts It IS not a question of simple fact but one of law 32 P L T 727, 

A I R 1932 Lah 72 Question whether possess on 1$ adverse or not is 1 mixed 
question of law and fact A I R 1931 Ml 323=130 Ind Cas 296 A decision 
that a parly s possession is adverse being an inference from facts the correctness 
ofthis as a legal conclusion to be drawn or not 1$ a qnesiion open 10 second appeal 
52P L R 467 = AIR >931 Lah 489 see also 54 A 68=I932 AL.J 425 = 140 Ind 
Cas.6j3 = A I R 1932 All 393 Finding as regards adverse possession is one of 
Jact and IS binding in second appeal A L R 1932 Lih 825, see also 155 Ind Cas 
680 = 33 P L R 494 . A L K 1952 Lah 628 .AIR 1933 Oudh 462=10 0 W 
N 1011 

Question of Acquiescence —The question of uaiver, acquiescence or estoppel 
.3 a quesuon of cgal inference from ficts found uhich canbeexamm-d by High Court 

,4 .k Sr 

;; i „5 '>30. 
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1921 Nap 167 Whether there js watver in the case IS a question of fact and fincjing 
thereon IS not challengeable in second appeal 14 S L R 128=59^01! Cas 607 
Ancestral nature of property — Finding by lower Court of properly as 
with mceslral or otherwise is a finding of fact and the High Court will not interfere 
such finding in second appeal AIR 19** hah i38“3 hah L J 
414 = 67 Ind Cas 4^9, A I R 1924 Lah 263 = 5 Lah h J 449=76 Ind 
Cas 147 , AIR 1921 Lah 380=20 P L R ig’s , 42 P L R 1919 
But if such finding 1$ based on no evidence but on mere conjecture a second 
appeal is competent 64 Ind Cas 423=A I R 1923 hah 65=4 Lah L J 
3t . A I R 1926 Lah 659=8 Lah 30=8 Lah L J 485 = 27 P L R 721 = 97 Ind 
Cas 241 Whether the self acquired properly of a memberofa joint Hindu family 
has been thrown into the common stock or not is a question of fact A I K 1926 
' ■ '• question whether It IS the intention 

tdence elsewhere should sever all 
the intention of the family that 
large of the 

ancestral land on I U 195=13 

U D 68 The qu 34 P h R 

739=A I R 1933 Lah 330, AIR 19^3 Lah 765=34 P L R 567=145 Ind Cas 
628 , A 1 R 1934 Lah 351 


Birth data of— Finding as regaids date of birth IS a finding of fact 28 N L R 
127 = 140 Ind Cas 66=A I R 193 * U7=A L R 1932 Nag 237 

Attestation of a document — Whether a scribe is an attesting witness or not 
<s a question of fact AIR 1926 Cal 150=90 Ind Cas 774 So also whether 
from the attestation of a document assent to us terms may be implied is a question 
of fact $« Ind Cas 621 But the High Court is competent to come to a finding that 
the e\ecuiion was witnessed by the attesting w messes A I R 1923 Mad j6 = 46M 
64 = 43 M L J 745»(i922) M W N 708=71 Ind Cas 153 


BODRftdes —Question of good fu (h or bona fides o( a party is al va>s a question 
ol fact A I R 1925 Lah 507=7 Lah L J 358=26? L R 641 92 Ind Cas 602 , 

138 Ind Cas 646=33 P L R 740=A I R 1913 Lah 531 , A I R 1931 Sind 13 = 

IS S L R 11-62 Ind Cas 507, sec also A I R 1925 Mad 285-49 M L J 
549**3 L W 560-91 Ind Cas 742 , 4 Lah 40-A I R 1921 Lah 291 , A I R 

« , 109 Ind Cas 776 Finding 

cannot be questioned m second 
Cas 585 Question regarding 
N 5t-A 1 R 1925 Cal 153- 
evidence from which to make 
- „ binding m second appeal 33 

P L R 263=136 Ind Cas 7io=A I R 1932 Lab 322 — A L R 1932 lah 456 

Whether a purchaser has acted m good faith so as to have the benefit of s 41 of 

T P Act IS a question of fact 34 P L R 642= A I R 1933 Lah 738 


btnami or fraud is not a question ol 
law If improper inference is drawn, 
_ m second appeal 3 P L W 399=43 

Ind Cas 49, but see A I R I9290udh 83=50 W N 1122 = 4 Luck 265 = 11; 
Ind Cas 9g , where it has been held that the question of benamt being a purely 
finding of fact cannot be raised in second appeal The finding that a person is a 
IS a finding of fact and cannot be disturbed III second appeal 3* P L R 
295 , 33 P L R 289 , 34 P L R 642=A I R 1933 Lah 738 

Consideration — Finding that a pro note is for a cons deranon or not is one of 
fact A I R 1924 Lah 39=5 Lab L J 198=71 Ind Cas 7S3 Naiure of consi 
deration 15 also a question of fact 103 Ind Cas 444= A I R 1927 Lah 5 j ®=*8 P 
L R 388=9 Lah L J 3»9 

Contract —Oucsiions of existence of contract and consideration for it _^are 
questions ot « ■ ' ' 

40S Wlieihi 

-.n-in T,i T 1 7 ° III absence of wiiKrn roniract the finding as tegariJs^a, 
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79 Inti Cas 462=A I R i9-»3lali 252=5 Lah L J I4,69lnd Cas 44 , A I R 
1922 Oudh 102 = 65 Ind Cas 408=8 O L J 600 , A I R 1929 Pat 717 Htgli 
Court IS bound 10 take notice of legal point considered by the 6rst Court but not by 
appellate Court A I R 1925 Oudh 506=12 O L J 382 = 2 OWN 529=89 
Ind Cas. 563 

Abandonment whether a question of law or fact— Finding of abandonment 
of right in house IS question of law AIR 1930 Lah 215=125 Ind Cas 188, see also 
A I R 1928 Cal 891=32 C W N 1111 = 114 Ind Cas 482 AIR 1921 Lab 229= 
3 Lah L J 26 = 66 Ind Cas 935 A finding on abandonment of a holding is a 
question of fact and hence a second appeal only m matters of legal principle 
arising out of these facts can be taken up 41 P R 1919=82? R 1919=51 Ind 
Cas 396 Abandonment oi non abandonment is a question of fact AIR 1929 
Cal 120=48 C L J 390=141 Ind Cas 153 , A I R 1921 Lah 162 = 3 Lah L J 
44S , 88 Ind Cas 1032=4 Pat 838=6? L T 5oo=A I R 1925 Pal 741 , A I R 
1924 Cal 366=71 Ind Cas 304 . 32 Ind Cas 355 , 91 Ind Cas 493=A. I R 1926 
Cal 751 Question whether a person has abandoned a particular trade mark is a 
question of fact A I R 1928 Lah 924=9 Lah 487 = 29? L R 615=1x3 Ind Cas 
228 

in the suit, a 

and cannot 


Abatement — Though no second aw»eal lies from an order of abatement, ft 
may he questioned m second appeal if It afl^ts thedcctsion ofthease 19J3A.L J 
561 = 144 Ind Cas 133= A I R 1933 All 294 

DeoiBion regarding adverse possession —Decision regarding adverse 
possession derived from inference of facts can be questioned in second appeal on 
ground of legality of conclusion A I R 1929 Pat 590=117 Ind Cas 644 AIR 
1929 Oudh 337 = 6 OWN 536=115 Ind, Cas 440 , A I R 1923 Nag 65-0 
N L J 70=74 Ind Cas 51 ,A I R 1924 Oudh 266=10 0 L J 646=27 0 C 
*17 24 Ind Cas 616=1 Pat L f 47 » A I R 1931 Lah 489 1 3* ^ ^ 7*7 

rom documents it is not a question of fact 
owns can be up»et by Privy Conned 4* A 
.J M L J 259-22 Bom L R 4S«-»4C W N 

4 quest on of adverse possession is a mixed 

1 defendant did act in a particular manner is a 
of (hat act upon the title of the plamtifTs 
Xa question of law 29 C L J 241-5* Ind Cas 123, see also 54 Ind Cas 
(’872=170 P R 1919=2 Lah L J i36,4olrd Cas 420, 94 Ind Cas 38 = A I R 
1926 Cal 881 26C W N 890=68 Ind Cas 20o=A 1 R 1922 Cal 54 , 33 C L J ^ 
344 =60 Ind Cas 298 Adverse possession is a mixed question of fact and law, and 
cannot be allowed to be pleaded for the 6rst tune in second appeal AIR 
1937 Lah 522 = 102 Ind Cas 476 Finding regardmg absence of adverse possess on 
is one offact A I • • • ' ' * R 1921 Lah 

264=4 Lah L / 30 • K 1931 Aff 

323=130 Ind Cas 2 • Lah 628 

When a quesiior drawn from 

established facts it a ^ . L T 727 , 

A I R 193* Lah 72 Quesiion whelher po>session is adverse or not is a mixed 
question of law and fact * , I R *93* All 
thatanariys possession is adverse being ; 
ofthi 
«p 
Cas 

680 = 33 P L R 494 , A L R I9J2 Lah 628 , 

N loi I 

Questioa of Acquieeoaaco The question of waiver, acquiescence or estoppel 
,5 a question of egal inference from &cis found wli ch can be examin'd by High Court 
,n second appeal A I R 1929 ^1 437-56 C 2oi = ii6 Ind Cas 733 «c aUo 
A.1 R *928 Nag 87-23 N L R 192 = 107 Ind Cas 322, A I R* I0’7 Cal 
^ ^ 434->oolnd Cas 302 A I R 1926 Nag 416 = 95 Ind Cas^ 636 , 

82 Ind Cas 3 o 9 = /\. LR 1923 Cal 28S , 41 Ind Caj 927=103 P \V R 1917 = 69 
P. R 4,«9*7 . 7* Cas 942 = 4 I R i9-*4 56^ 73 Ind Cas 137-^1. 1 R. 


3*3— *30 Ind Cas 296 A decision 
i inference from facts the correctness 


, A I R. 1933 Oudh 462=10 0 W 
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L R 201 = 123 Ind Cas.283 ,A I R 1928 Lah 667=1 10 Ind Cas 428 , A I R 
1927 All 689= 103 Ind Cas 25$ 

Findings based upon ihe constmciton of or inferences drawn from documentary 
evidence cannot be interferred with in second appeal A I R 19’7 Oudh $41=4 
OWN 165=100 Ind Cas 631 , 99 Ind Cas 1S3 , A I R 1928 Oudh 18=104 
Ind Cas 760 , A. I R 1926 All 542-^48 A 588=24 A L J 700 = 95 ^nd Cas 532 
Whether personal liability has been talwcn by the executant of a pronoie having 


culty is not aquestion of hw AIR 1928 P C 243=55! A 38o=56M L J 
1=48 C L J S57 = it* Ind Gas 288 Finding of fact based on misconstruction of 
document IS not purely one of fact AIR 1930 Lah 139=123 Ind Cas 533 The 
meaning of the words in a document is a question of fact in all cases , the effect of the 
words the inference to be drawn from the words m a document is a question of law 
7 Luck ii6=aO W N 800=134 lod Cas 4ii=A I R 1932 Oudh 283 , A I R 
1932 AIL 289 But construction ofa lule deed IS a question of law 135 Ind Cas 693 = 
AIR 1932 Oudh 51 Unless there Ins been misconstruction a mistaken inference 
from document IS an error, not of law biitoffact 60 I A 231 = 143 Ind Cas 437 = 
57C L J 519 = 35 Bom L R 816=29 N L R 2io=A 1 R 1933 P C 171 = 65 
M L J i54(P C', see also A I R 1931 Lah 594 = 131 Ind Cas 126 32 P L R 

5o8=A.l R 1931 Lah 603 , 34 Bom L R 372=A I R 193'’ Bom 230 No 
second appeal lies on ground of misinterpretation of documents where there is no 
error of hw A I R 1934 Lah 291 , A I U 19^4 Cal 461 


ample evidence A I R 


J r W N 8*0-59 M L J 134 = 5* C 
“ C 48 - - 


33 


R 1929 P C 38 = 116 Ind Cas 593 


I R >931 B . . 

• 439-35 C W N 438 
d on error of law A I 
see also A I R 1928 Nag 153=11 
N L J if-in’lDd Cas 488 , A I'R 1923 Rang 196-1 Rang 13S-76 Ind 
Cas 449, 33 Ind Cas 666=(t9i5) U B R 92 Where two Courts have come 
to the same concluaton on a question of fact, which goes to the foundation of 
the case it is not open to the High Court on second appeal, to interfere 17 C 
726 (F B) Findings supported by no evidence though concurrent, can be challenged 
in second appeal AIR 1931 Oudh i36=‘»0 W N 1079=129 Ind Cas 331 


Court can interfeie III second appeal 64 Ind Cas 962 , see also A I R 1928 Oudh 
224'=sO W N 35=107 Ind Cas 881 

Court fee — In the absence of defect of jurisdiction, the question of Court fee 
cannot be allowed to be raised for the first time in second appeal AIR. 1927 Nag 
321 = 103 Ind Cas 337 In case of error in the calculation of Court fee a seconl 
appeal lies, where memorandum of appeal was rejected for non payment ofdeficit 
Court fees 51 Ind Cas ii4,scea!$oA I R 1927 Nag 100=98 Ind Cas C63 ; 
7 A. 528 

Dedication — The question whether a dedication is real or nominal is a question 
of fact AIR I9JI Lah 170=131 Ind. Cas 283=32 P L R 301 ,seeal»o 
33 P L R 288=138 Ind Cas 215 

Questions of onus of proof — Question of onu> of proof is one of law A * 
1924 Lah 195=73 ind Cas 216, see also 77 Ind Cas. 246=^ I R 10 
199-4 Lah L J 199, sec also 2 Lah 249=A I R 1921 Lali 128=106 
1921 — 64 Ind Cas 901 The quc»tion upon which potty the onus of 



j 6 o the cons oe xvii. irocedubb tS 10 ^ 

Contributory negbgenc© — ^The question of contributor) negligence masm: 
for rJamage IS a question of fact AIR 1933 All 214=8144 ‘9*4 

Construction of documents— Construction of documents is a question of 
law and can properly be gone into in secoBiJ appeal A t U 193^ 

Cas tg»32 Bom L K 610 . see also A I R jgjgl-ab Sjj^iaolnd Cfl5 42o. 
air 1929 Lab 38 = 115 Ind Cas 7?. wind Cas SS7 5 57 C i70»‘o C L J 
2 oS=A I R 1930 Cal H3.ii3lnd Cas 373.A I R I539 0odb24i«n3l(^ 
Cas ^67,tillnd Cas 402“A.l R 1928 Nag 289 , 43 C ”04»43 \ ^ >7’®” 
C W N 1245-ia Bom L R 838=14 A L J «oo9=37 M 223(P_C),^ 
Ind Cas 297=120 P L R 1916= »i5 P W R j6 P W R Im 

Cas 351, 52 Ind Cas ng.A I R 192; Ranff 25S“88 Ind ^as 395 » A I R *9 » 
Pai 49=88 Ind Cas gJojA I R. 1925 Pat Ind C^s 7^5 • 9* I^d Cy 42^ 

f£4vr„rc'a.Ss"". fS "idkfiM 

l?rrsrc‘’; 53 -r» C W ‘AU C t.| 

^e. L K .S6-A I R ■«■ t""--*” j.„ 'ftiSrof 

i» in second appeal ojlna ws 

tonsiiciM'™ of 

i3 A b J *9S‘*55 lau 

, " 406-1 u R I- R 'l’r'ss* '"consl^ciwnof 

deposition IS not a question of ^ J923 A« 362»v7* Cas 3 9^ point 


far" ^\^'V ' 


*30 Lab 1)9 ®“ ‘*3 ,, Court 

.Iding of Loner Appellate C^K 
i SlTimsct on second ai^P«I,. A.J. 
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pariicular point lies is undoubiedly a question ol law on which a second appeal lies 
6s Ind CIS 74S, 40 L J 556=43 Ind Cas 478, 58 Ind Cas 982=1 Lab 4» : 
76 Ind Cas 347 = A I R 1924 pa, 310=2 pj, P L T 315 , A I R 

1926 All 453-24 A L J 513 AIR ,9,2 Mad 415 , A 1 K 1931 Cal 668= 53 
O L J 606 , 64 Ind Cas 901 = -* ^ , 

128 Ind Cas 108=51 C L J 4 
1926 Lah 652 Even Privy C 

from placing burden of proof on wrong parly AIR 1929 p“ C 13=31 Bom L R 
264 = 33 C \V N 233=56! A 6=56 M L J 115 = 56 M 83=114 Ind Cas 5 . 
see also A I R 19^0 P C 170=34 C \V N 593= 58 M L J 626=32 Bom. L R. 
887 = 32 L W 51 = 123 Ind Cas 557 Where party is not prejudiced by wrong 
placing of burden of proof^ there is no reason for interference by High Court 
A I R 1924 Lah 335 = 69 Ind Cas 521 , A I R 1921 Lah 162=3 Lah L J 445 , 
Finding of fact arrived at by Appellate Court on correct annrent on nr direction o* 

12 L W 
involves a 
, without a 

4 Where 

( objection 

P L \V 

194=38 Ind Cas 817 , see also 121 Ind Cas 377=A I R 19^0 Lali 677 A finding 
of fact based not on positive evidence but on the failure of a party to dis 
charge the onus of proof is uoi such a finding as is final under section 100 of 
the C P Code when the onus is wrongly placed 56 C W N ?2iP C = 
59 I A 29=59 “ 5 I W 112=55 C L J 

72-34 Bom L M L J 336 (P C) It cannot 

be laid down as a ,, that an erroneous Mewofihe 

burden of proof necessarily renders a court incapable of weighing the evidence 
properly When the lower appeflaie court notwiihstanding us erroneous view as 
to the burden of proof weighed the evidence 10 the case and c^n and came to 
a determinate conclusion that the case set up by the plaintiff was true and that the 
defence was not, where it did not consider that the evidence was evenlv bftlancca 
or find that the onus determined the matter and where there was not the si Sbtest 
ground for supposing that Its conclusion was m way influenced by its ® ' ? 

incidence of burden of proof that its finding of facts was binding mi 

appeal 35 L W 511-1932 M W N 345“A I R 193» Mad 4*5 . see also A I 
R 1932 Cal 351 . f , o 

Damages question of— Finding that damage S"? 

no second appeal is mamiamabW avaiRSt such finding A I R 19*4 rat 240=1 Pat 

L R 398=79 Ind Cas 183 Where the amount 0/ damages has not been fixed 
arbitrarily it ca mot be agitaied in second appeal 80 ind Cas 297— A 1 R 1923 
All 199 Where ihe principle of assessment of damans is involved, the matter is 
open to question in second appeal 28 N L R 320 The finding as it) the amount 
'' of damages IS a question of fact 28 N L R 142— 140 Ind Cas 68 = A I R 1932 
^ Nag 1 18 

Discretion of lower court— The question as 10 ihe exercise of discretion is 
ordinarily one of fact But such discretion roust not be exercised arbiirarilv bill imoii 
sound le},al pnnciplcs 
677 = 92 liid Cas 1031 
in the absence of vrrV 


, rwi 7 ^* • see also A I K 1024 Lah 303 = 

jSP W R 1913 = 71 Ind Cas 568 The High Court should not interlcrc with ihe 
fitisnoiarbitrar) 69 Ind Cas 758= 
*923 Lah 513=77 Ind Cas 460 Where 
fact which does not support u and 

CouA can 4 / L U 3 S. = 5 n Cl 'c^rSi's'' 

, su,tbcmtd,s«c„on,rv,lr,c„„ u mtc’.fccnco s'coS °™c“ f 
46 Where lie loner Appclhlc Coons 
s Liroiiataon Act, arc untenable, the Hith 
rd Cos 575 ImtifciencL on the question 
. 4. Couft A I R 1927 Nag 164 = 100 
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■ ificr ipplicilion 

. • second nppcnl 

■ : . . ■ ,, Dcuinent bejond 

second 'ippcil 

' • , > court lias not 

- ^ „ arc nn interfere 

A - 1 R. 19:6 Mad 57*49M L J $16=91 liid Cis 525 The \ppclhH- Court is 
aJjrajs rcluctanr to inieifere luth tJic tlcctsiou ui ^ miner of iliacrciian I K 
« 9 ! 9 Ranij 3:1 = 121 Ind Cis 8i3,34lnd Cis 547, loi InJ Cn» 237 = A I R 1927 
Lah 424 Where tn the exercise of disctc ioi the loAcnppcllilc court refused Co 
allow a point not included in the mcmorinduiu of ippctl, to b: raised at hcirinjr, 
u cannot be challcnijCd in second appeal uiilcs» impropcrl) exercised A I K. 
s<)2S Lab 5 j0=io 7 Itid Cas 283 TVat lower \ppcHuc Ciauii s refusal to exercise 
of discretionary powers under Order \L 1 r it, tsaot an error of law A I U 


R 1933 
_ - It has 

been exercised capriciously in an arbiirar^ nvanner and contr ir> to well rccoijnistd 
* I ih 892 , 

^ 'second 
A L R 

■ cannot lie 

» . >*• 

or lint IS a question of fact 

■ I s 499 But where in deter* 

, he lower courts have gone 

outside the proper foundation for determination of such a quesiion, the Hi^h Court 
will interfere in second appeal A I U 193O Bom 33-27 Bom L R 1318 — 91 
Ind Cas 426 Inference of fraud from facts found is a question of la v 17 C L J 
209 , A I R 1929 All 86t , 5 Ind Cas ^98 Where inference of fraud drawn 
13 based upon the facts so found and the first appellate court refused to draw an 
inference of fraud upon the facts so found, (he decision cannot be questioned in 
second appeal unless the facts found necessarily amounts to fraud A I R 1922 — 
Pat 507-3 P L T 501*77 Ind Cas 957 Whether a debt is fictitious is a ques- 
tion of fact and finding cannot be questioned m second appeal tioind Cas 432 
Question whether intention of transfer was to defeat or ileluy creditors is one of 
fact 6o Ind Cas 527 (Lah) , see 3)3063 Ind Cas 169 The finding that a decree 
was obtained by fraud is a finding of fact against which no second appeal lies 
" A L R t934 Lah 50 

Consideration of evidence and second appeal — Finding of fact arrived 
at without considering the whole evidence or very important piece of evidence is not 
binding in second appeal AIR 1922 Pat 503=70 Ind Cas 853, see also 63 Ind 
Cas 332 , 6, Ind Cas 504 , 65 Ind Cas 497 , A I R 1932 Pat 562 = 3 P b, T. 
483, 79 Ind Cas I07 = A I R 192$ Lah 87 , 72 Ind Cas 992*A I R 193® A) 
401 ; A r R 1930 Lah 150=134 Ind Cas 337 . A I R 1929 ball f<5=^2 Ind 
CIS 38s, A I I! R»E257-7R.»S.?S„‘'A I R .9S8M--J 8S6-S4M. 

506 ‘Y’fintoyoffe? 

ni second appeal A I R 1931 Ijli '«”A' ‘ I R ipsS Oadli O91 ; 

Ind Cas 1040=A I R *925 'necsion as to market value and amount 

79 Ind Cas 44°= A I R 1923 Lab ai D j jjg challenged in second appeal 

paid in pre-emption suit however cnoncOT , ,mdmi.5ib c evidence or on no 

3 Lah L J 108 = 64 Ind Cas 29? c« 811 , 63 Ind Cas 9,4-25 

evidence can be inierferredm second apppl^ 5 

C W N losa-3SC L J >9 ■ ''J “ i3 f 6 1-. L J 77 

Cal 71 , 6t Ind Cas W N 163 . 48 Ind La' L J 

Ind Cas 308=10 L.W 52 ,- Pat L W 183, 

■ 79-46 Ind Cas ,a . g Ind gj A i R ,9a; Ondh 38 

o' w’n ‘■.o7a « P 4.V-1 ^ r: 
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1919 Lab ii9«2 Lab 271 , 38 Ind Cas 586 = 17 P W R 1917, 42 Ind Cas 
282=100? L R >917—89 P W R 1917,38106 Cas 561 Appellate Court m 
reversing findnfi of act should consider whole evidence 31 M L J 3ii = (i9i6)M 
W N J33=20 M L J 228n35lnd Cas 421 In second appeal, ihe High Court 
does not interfere with finding offacts based oij material fads and evidence I12 
P R I9i6=»381ad Cas 62 , see also 35 P R 1919=78? L R. 1919=51 Ind Cas 
378 , 3 Lah L J 409 Every piece of relevant evidence must be considered 
but every portion of It need not be referred to 52 Ind Cas 173/ 43 Ind Cas. 525, 
43 Ind Cas 8S7 = 3 Pat L W 213 


Failure of lower C 
for Second appeal 38 I 
such proper value to eac 

Court m second appeal cannot go into the weight to be attached to each 19 C W 
N iois = 3t Ind Cas 695 , see also 32 Ind Cis 862 , 46 c 152 = 22 C \V. N 822 
= 46 Ind Cas 237 47 Ind Cas 780 , 53 Ind Cas J37 , 52 Ind Cas 739, iP 

L T 224=55 Ind Cas 922 , A I R 1921 Lah 284=4 Lah 426 , A I R 1931 
Oudh il6=SO L J 203 = 6i Ind Cas 781 But the ignoring of an important 
piece of evidenre hv the lower Appellate Court affords a good ground for second 
appeal 18 
finding as 

question eg • 1 

L J 349=39 Ind Cas 666 Error of judge jo criticising evmence or oni, v-j- 

a wrong idea that other two had not been examined, viiiaies bu finding 4t lad Cas 
45^ 


977 
was gt 
Ind ( 
r L 
W ?{ 

not, It IS not subject to second appeal 
Finding of trial Court regard 
unless strong ground exists fo 
reverse finding of lower Appellai 
binding on H gh Court A 

Lah ‘’06=71 Ind Cas 756 , , 

evidence IS one of fict Question whether a given document rc’srs 10 a particular 

Jaw IS one of fact A I R 1923 All 492=7> Ind Cas 762 Misconstruction of a 
document alleged to coniain admission is not a question of taw which can be raised m 
second appeal 68 Ind Cvs 1003= A I R 1922 Cal 185 — 36 C L. J 182 


* one of fact and decision 

as 1033= A I R 1924 Cal 

t unnecessary importance 
. see also >23 
6 Cal 822=43 

. d >73032 L. 

4=86 Ind Cas 
al Court does 
A I K 1925 Cas 407 

A.-»h of Witness cannot be interfered 


The High Court can consider the effect of expert evidence given on boih sides and 
found to be true by the Lower Court A fR ipr^AU 24=»47A 343 = 22 A L, J 1045 
=83 Ind Finding based on comparison ol handwriting proved by 

comparison * ' 

695=5 

Coiiits not 
desirable from uva,u 

r* -nrr. t ft-' IS romneicni 10 deal uitb the case on iis merits AIR igjj l» C 


A 1 R 1922 All 3 «s = 44 A io 9=>9'« ^ j /34=o, luu uas j/. r u 


that U was ina Imissible m evidence for want of r«j.i$lrauon \ mates the 
fact and a second appeal I es 29 P L. R 287»io8Jnd Cas 191 


finding cf 


Finding of fact not based on Ie,,al evidence can be set aside even in second 
r >9>6=33 Ind Cas 937 ,42 Ind Cas 63 = ii Bur L T 2-0 
A I R 1924 'I“d 617= »9 L, W, 5^=83 Ind Cas 567, 51 Ind Cas l77-r4CW*N’ 
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8 i «47 C 1075=46 1 A 140-37 M L J. 36=21 Bom L R 220= 17 A L J 700 
(P C);A I R 1924 Lah 465=6 Lnh L J 127— Soind Cas 329, A I R 1925 CaJ 
302 = 80 Jnd Cas 903, A I R 1925 Oudh ^2^^270 C 331 = 85 Ind Cas 338, 
A I R 19 9 All 48i = (t929)A L J 873=118 Ind Cas 372. A. I R 1926 Nag 99= 
89 lid Cas 752, 04 Ind Cas 929= A I R 1926 Pat 187=7 P L. T 547, 104 Ind 
Cas 78 i = A I R 1927 Mad IJ6-39 M L T 633, A I R 1927 P C 257=53 
M L. J 703=32 C W N 3=107 Ind Cas 449, AIR 1928 Lah 737=29 P L R 
410=112 Ind Cas 455, A I R 1930 Lah 677=121 Ind Cas 377 = Ind Rul (1930) 
Lah 217. A I R ig^oCal 8i5=58C 585=330 W N 133, AIR loii Lah 
213=12 Lah L I 107=131 Ind Cis 301 flut findings of facts based on legal 
and admissible eMocnce cannot be questioned 111 second appeal even when such 
finding IS errcoeous AIR 1928 All 289=50 \ 754 = 26A L J 696=n5lnd Cas 
44S , see also 99 Ind Cas 183, 95 Ind Cas 92S=A 1 R 1927 Oudh 95=1 

Lah 458 = 29 O C 330, A I R 1928 Mad 37 =109 Ind Cas 771 , A I R 

1928 All 289=50 A 7 4=26A L j ^6=ii5lpd Cas 771, A I R 1930 Lah 999 
=32 P L R iig-j2Lah 224=i29lnd Cas 1 ,A 1 R 1930 Lah 911 = 11 Lah 
410=12 Lah L J 161 = 153 lud Cas 278, A I R 1931 Lah 220 = 31 P, L R 195 = 
123 Ind Cas 81, 120 Ind Cas 56=340 N i=A J R 1929 P C 286=56! A 
388=51 C L J i = S7M L J 849=32 Bom L R 114 (P C ), A I R 19:9 Oudh 
402 = 6 0 W N 652=119 Ird Cas Sf6, A. I R 1930 Nag 11 = 119 Ind Cas 

677, 90 Ind Cas '>09= \ I R 1926 Nag 192, A I R 1925 Oudh 658=87 Ind Cas 

208 } 82 Ind Cas 822=A I R 1925 Cal 469 , 74 Ind Cas 1004 ,45 A S3 , 65 Ind 

Cas 475*A 1 R 1922 Lah Ijo 68 Ind Cas soo=A 1 R i9’’3Cal 279, 69 Ind 

Cas 807 = A 1 R 1922 All 283, 70 Ind Cas 202 = A I R 192’ Lah 356 = 6 Lah 

J- J 513 37 Ind Cas 4,9=30 L J 644. 62 Ind Cas 1002=15 b L R 84,A J R 

1921 Lah 284=4Lah L J 4:6,4Lah L J 311 Finding of fact based on evidence 
which has been misread or misunderstood IS open 10 objection A.I R 1921 All 2J2 
= 19 A L J 149- appeal 

where ihe lower . AIR. 

1926 Cal 603 = 91 1 IS pro 

ved on evidence .31 Jnd 

Cas 395™A 1 R 1931 Oudh 142 — 8 0 W N i 2=131 hnl Cis 39, lu second 
appeal where any evidence has been wrongly adiniucd or wroo^Iy rejected ihc case 
had not necessarily go bach A I R 19^4 Pai 5$ 


Judgment from which second appeal lies— Wlicrc the lov\er Appellate 
Court has proceeded oil wrong assumptions the decree can be set aside in second 
‘ I nt based on wrong 

R 1930 Cal 1169 

■ I R 1923 Cal 278 = 

d Cas 385 = 2 Pat 
e Appelhie Court is 

error affeciing the 
L T 520=31 

■ ' it IS dismissed 

f ihat being an 
a 0 Ind Cal 525 

■ , examined on 

the points and hence real jiariies in dispute weic ignored such Inal is vitiated and 
can be set aside 111 second appeal AIR 19 7 Nag 180=100 Ind Cas 855 
Finding of fact on inadmissible evidence cannot be maintained A I R 1927 Lah 
448=8 Lah L J 651=29? L R 74=103 Ind Cas S89. Appellate Court's tx parte 
decree against respondent not summoned is subiect to second appeal oo ground of 
illegality 117 Ind Cas 229 Finding of fact of lower Court if there s no error of 
law is binding on Court of appeal A I R 1929 Pat 127=10 P L T 138=115 led 
Cas 890, sccalso4C 1104 = 43! A i72=2oC W N 1245 = 18 Bom L. R 838= 
37 Ind Cas 223 (P C ) , 38 In«L Cas 161 , A I R 1921 Lah 211 = 3 Lah L J 
231 = 60 Ind Cas 805 , 57 Ind Cas 350=31 C L J $01 , 37 M L J 199=53 
Ind Cas 497 = 240 W N 201=22 Bom L R 7=17 A L J 1004 (P C) , 3 Lali 
L. I 470 , 6t ind Cas 135 = 8 O L J 4 67 Ind Cas b03=A I R 1922 Oudh. 

96=90 L. J 127, 70 Ind Cas 299=A I R I9'3 Lah ii , A I R 1923 Oudh. 
26=9 O L J 4)7 = 70 Ind Chs 74 AIR 192, Lah 33 =.6 P L. R 451=7 
Lali L J 70=38 Ind Cas ,88, A I R 1925 Lah 377 = 7 Lah I J I29 = .6 P 
L R 167 = 88 lud. Cas 1019, 95 Ind Cas 463=13 O L. J 146; 90 lad 
Cas 976= A I R 1926 All 130, A I R 1927 All 377 = l<» InJ CaJ 6:6, 


C. C H Voll— 34 
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AIR 1927 Lali 845 = 99 Jnd Cas 890 , A I R 1927 Mad 33=52 M 
L J 100=25 L 'V 76 = 99 Ind Cas 981 , 96 Ind Cas I4=A I R 1926 
Oudh 522 , 98 Ind Cas 876 AIR 192S Rang 303 = 6 Rang 586=114 Ind 
Cas 5385 134 Ind Cas 3S8 = A I R 1929 Oudh 447 = 5 Luck 377=6 OWN 
859= 124 Ind Cas 358 , m Ind Cas 791 , A I R 1931 Mid 206=1930 M W N 
1235 = 131 Ind Cas I3i , A 1 R 1930 Pat 564=129 Ind Cas 133 , A I R 193* 

Nag 67=27 N L R 8=131 Ind Cas 662, A- I R 1931 Nag 95=13 N L J 

202 , A I R 1930 Lah 1067=31 P R 214=123 Ind Cas 283 , A I R- *930 

Lah 1010=11 Lah 393 = 31 P L R 755=128 Ind Cas 293 , A I R 1930 kab 

142=120 Ind Cas 170, AIR l929Lah 165=117 Ind Cas 813 Second appeal 
does not lie on ground of even grossly erroneous finding of fact or of mistake as ns 
meaning of document containing evidence AIR 1931 Oudh 142 = 80 W N 
152=131 Ind Cas 395 New question cf fact cannot he raised in second appeal 
for first time AIR 1931 Mad 284=33 L W. 681 Finding legally proved that 
compiomise m good faith exists >s one of fact and cannot be quesMoned in second 
appeal 121 Ind Cas 291 Findings of fact arrived on pure conjectures, unjustifiable 
assumptions and unwarranted inferences arc not final m second appeal AIR 
1930 Lah 238=122 Ind Cas 109 High Court can leave out of considerations 
findings of lower court not definite and not necessary for the case AIR 19^9 
Lah 653=120 Ind Cas 5 Finding> based on whim»iral reasoning must be set 
aside AIR 1925 Oudh 386=126 L J iO} = 86 Ind Cas 686 see also AIR 
1929 Oudh 453=60 W N 801 = 123 Ind Cas 63 Finding of fact contradicting 
other finding is open to second appeal AIR 1928 Lah 6go = io3Ind Cas 521 
Privy Council like the High Court IS bound byafindiig of fact by Lower Appellate 
Court AIR igsSP C 2i9=23 L W 204=326 W N jI 46=48 C L J 415=111 
Ind « •* , 1-54 I ^ 196=3* 

c \\ U (P C) = I0I Ind 

Cas ^ appeal correctness 

of c ind Cas 144 The 

Higt possible inferences 

drawn by the lower Court 46 Ind Cas 794 Finding of fact upon evidence cannot 
be questioned in second appeal AI R 1925 P21 384=6? L T 67=86 Ind C« 
I4t , seealso 86 Ind Cas 847=A I R 192$ Na? 271-8N L J 29, A I R 
1924 Nag 240-78 Ind Cis 887 . A I R 1923 Lab 2j6 = 7 P W R 1933-73 
ind Cas 232 

tnfo inference from admitted facts is a 

1^1 R , 1 1929 All 875=119 Ind Cas 

7, ‘ A Ind S* « **3lnd Cas 746 , 

air 929 All 767=122 Ind Cas 756, 

112 Ind Cas 847 AIR 1926 Nag 33*- 9 *N L J 70 = 93 Ind Cas 553 , 96 Ind 
Cas 356=A I R 1926 Nag 494 , A I R 19*8 Lah 722—111 Ind Cas 645 , A I 
R till Nag 153=11 N L j Vi = ii* Ind Cas 488.550 355=3*0 W N 184 = 
107 Ind Cas®8i=%28Cal 315 .A I R »9*9 All 861 -118 Ind Cas 381 . A 1 R 
1028 All 39-50 A 180=25 A L J iou = «o8 hid Cas 7*9 A I R 1928 Lah 
,74=10 Lah 36 o=3oP L R 541 = 112 hid Cas 736 103 Ind Cas 486-A I R 
1027 Nag 166=10 N L J i», A I R 19*7 AH 6oi = io5InJ Cis 49 A I U 
1928 All 39=5 oA i8o = 2SA L J 1014 . A ! R 1927 AH g,,=23p l R 406= 

, icsnonoflaw /VI R. 

• • from facts IS legally 

■ ' if alternative inferences 

930-jt P L R 662=128 
• Ind Cas 379 , A I R 1928 Lah 930- 
■ -Tolnl Cas 209 , A I R. 1923 Lah 

• ■ *0 0=78 Ind Cas 112 

Soundness of the conclusions from facts may inaohe mailers of U v and may be 

questioned by a Court of second appeal A I R 19 3 Lah 216 = 73 Ind Cas 705 
seealso62lnd Cas 534-A,I R. 1921 Mil 66i=4oM I J ,oi = iaL. W ai8- 
(1921) M W N 233 A 1 R 19.1 Bo-n 383 = 4? H 1186-230011 I U 514 = 

63 Ind Cas 248 , sec also \ I R 19 3 Mad 54-43 M I J 536 = 71 Jri 1 Cas 330 . 

69 Ind. Cas 781- A. I R 1922 Nag r,6 ,71 Ini Cii »■. ’ 1 /.a Pul. 371 = 1 1 it r n 
32.A I R l9*3Lah 497-77 lnl Cas 43 'ilnd C« £ r 1924 Sag 

ilo-2t N L. R 12 . 87 Ind Cai 6* - \ 1 R VaY 
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197=90 iHd Cas 196, A I R i926Mad 5ii = SoM L J 25i=(i926) M W N 
344,57 c L J 509 Id second appeal U 15 not for the High Court to decide whether 
the conclusions drill n by the Lower Appellate Court from facts are correct or not, 
but It has only to be satisfied if such conclusions are legally deducible from the 
evidence on record 20 Ind Cas 523=78 L R ii.dilnd Cas 1002 = A I R 1921 
Sind 25=15 S L R 84 

Inference from proted oradnmted f»ct is not necessarily question of hw and 
where it is based on balance of evidence, the question is one of fact A 1 R 1930 
All 218=127 Ind Cas 586 Lower Appellate Court s inference that previous order 
of cash deposit was raned from Courts acceptance of security is not question 
offact A I R 1930 Lah 567 = 31 P L R 3'»7=il Lah 531 = 127 Ind Cas 713 
Where inference is drawn not from evidence given, it can be challenged in second 
appeal AIR igagLah i98 = ioLah L J 455=116 Ind Cas 325 A wrong 
inference Irom facts does not entitle the High Court to interfere 74 Ind Cas 818 = A 
I R. 1924 Oudb 164 , 74 Ind Cas h4j=A 1 R 19-4 Pat 305 The question whether 
a particular section of an Act does or does not apply is a question of law 
AIR 1923 All 583=45 A 520=21 A L J 428=74 Ind Cas ^07 Inferences 
from documents other than those of title are questions of facts A 1 R 1925 All 
39 = 78 Ind Cas 112, A I R 1924 Oudli 181=74 Ind Cas 811 Inference, from 
entries admitted, unless illegitimate, being one of fact cannot be reagilited A I 
R 1925 All 353 = 85 Ind Cas 584, see also A I R 1924 Lah 719=6 Lah L J 


legal status of a partj A I R IQ'7 Nag 200-101 Ind Cas 252 Inferences as 
to jointness or dsrupnoi of j > nt Hindu family arc findings of fact 97 Ind Cas 
8 i 7 = A I R 1926 Lai 44 — 7 1 L R 223 The inference of knovledge on the 
part of a landloid or his lo tl age u ihji a n. nni of hi$ is setiii g up a rent free right 
based on certain facts is not an inference of law but an inference of fict AIR 
1934 Pat 167 

Question of jurLsdictiOD— Order passed without jurisdiction can be set aside 
m second appeal AIR 1931 Lah 96=3“ P L R 293 = 131 Ind Cas I4t , A I 
R 19^0 Lah ioO] = 32 P L R 90=121 Ind Cas 722 , 29 C L J 4S»49lnd Cas 
«35,4SC 926-27 C L J 115=43 Ind Cas 75S , 1933 A L J 103=A I R 1933 
All 403 Question of jurisdiction can be taken m the second appeaUor the first 
time A I R 1923 Lah 551-77 Ind Cas 532 , A I R 1924 All 83=75 
Ind Cas J053 , A I R 1923 Bom 321=47 B 843=25 Bom L R 945 = 77 Ind Cas 
654, 43=126 Ind Cas 401 Plea 

requir raised for first time in second 

appea ground that fictitious plot of 

land „ can not be taken for first time 

in second appeal 51 Ind Cas S62 

Question of legal necessity— Wheiher there existed legal necessity or not 
1 A. I R 19.6 Nag 486=96 Ind Cas 1006 
nation of ancestral properly by Hindu father 
34-3 Lab L J 491=63 Ind Cas 515, see also 
\ L R 1932 Lah 348 , 32 P L, R 607 , A. I 
aoR=j|ih I T A I R lo-?a All 28=70 
>lion offact 
ne of law 

• Cas 980 , 

• Lah 669= 

, y -ition 1$ a 

question of fact and whether a tender should sec to ihe application of money 
IS a question of law A I R 19^5 Oudli 740=90 Ind Cas 345 , see also 
85 Ind Cas 4B9=A I R » 9 iS Oudh 557 = 2? O C 3->9 , A | R 1524 
Lah 689=75 Ind Cas 6-4 , 33 P L R 607 Where lower appellate Court 
decided the qui-stion as 10 the existence of legal necessity on eniuely wrong principles 
the H gh Court IX compeient to CO into the question A I R 1923 I,ah 6oo=7c 
Ind Cas 919, sec also 47 Ind Cas a9*=aS P L R 1918 = 92 P W R toti . 
failure to proie legal necessity for rate of interest cannot be raised for the first time 
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in second appeil AIR ig’a Pat 356 »*i Pit 612*3 Pat L T 367=67 Ind Cas 
790 Leg'll necessity for alienation is a finding of fact ind is binding m second 
appeal 33 P L R. S64:=A I R 1932 Lih 473=33 P L R 564 

Question of Limitation — The question as regards hmiiaiion is a mixed 
question of law and fact A I R 1927 Cil 30*79 Ind Cas 635 Where the facts 
are admitted plea of limitation can be allowed Ibr the first time m the second appeal 
(1929) A L J 229=A. I R 1928 AH 6S9 =>ii 4 Ind OaS 734, see alsd 05 

ind Cas 58o=A I R 1922 Lali 240 Plea of Iimuition, though one of law, can 

not be argued on second appeal, if it involves mvesttgaiion of ficts and Mas not talen 
below or in memorandum of second appeal AIR 19300-11 385=57 C lt 4 =^i 5 S 
Ind Cas 607, 115 Ind Cas 580=10 1 * L T 53 , A I R 1929 Lali 432=11 Lab 
L J 9 i = oOP LR 296=115 Ind Cas 71 , 73 Ind Cas 326=A I R 1923 Bom 2 S 4 f 

25 Bom L U 245 , A I R 1928 Cal 870=32 C \V N 778=115 Ind Cas 00 

Question of marriage— SuSiciency of evidence to prove marrnge is a question 
of fact A I R 1921 Lah 201 = 5 Lili L J 117=84 Ind Cas 10^9, iii Ind Cas 
712, AIR 1924 Lab 188 = 5 Lah L J 505=73 Ind Cas 896 But the question 
as to the form of marriage IS a question of law 90 Ind Cas 358= A I R 1926 All 
1=48 A 126=23 A L ] 281 

Question of minority — The finding mat a person 15 a minor cannot be ques 
ttoned in second appeal A 1 R 1925 Pat 367=3 Pat L R i6 = S6 Ind Cas 856 
Question of mi3J0mder—A finding of misjoinder of pines cannot be ques 
iioned m the second appeil for the first time A I R 1928 Mad 63?= no Ind 
Cas 548 A finding on misjoinder arrived at on evidence being one of fact cannot 
be gone mio m second appeal 33 ind Cas tS8-(i9>6) i M W N 9 


Misapprehension of evideno©— Where a finding of fact is arrived at as a 
result of misreading of a document a second appeal IS compeieiiL 73 L R > 917 “ 
42 Ind Cas 2l8 , see also 4 Lah L J 307 , 8c ’ - j t '»» 

848-46 A 773-^2 A L.J 739“L R 5A 53 > 

Fat 49; 83 Ind Cas 924—A I R 192, Mad 
630 , A I R 1927 Mad 1167=39 M L T 633 

where the lover courts have mi»read evidence « ^ , j 

relied for their CO idusio 1 upon inadmssbie evidence, or where ihey niisuirecica 
ihemsehes as to any quesiioa of imporcance or where ihcy relied upon personal 
k lOwleduc or vhtre they lOok a wrong view as 10 the onus of jirooi or where they 
dei-tded points not raised by ihe panics, or whrre ihcy misconstrued important 
clocumenis When a court misconSirueJ a doconiciu it relies upon a consirucuon 
which s not capable of bearing and such niisconstruct on leads not merely to 3 
wrOu<» view of the evidence but to rcl)ii»g upon what it considers to be an inference 
fiom'^lhe caidcnce which the caidcnce is not capable of bearing The misconstrue 
lion of an ittiportanl document therefore is a ground for inierfcrencc 93 Ind Cas 
ao7=A I R >926 Mad 652 = 24 L W 88, scealsoialnJ Cas. -72=92 P L R 
1017. 76 Ind Cas SS3=A I IligatlnU jSj . ' I R tp.’j Lah 251 = 5 Lai, 

L r 508 , A t R 1926 AH 40> =94 Ind Ca> 190 AIR 196 Lah 
541 = 9, Ind Cas 240, A I R i 9 Jo Lah 7 i 2 =i 2 > Iml Cas 623, 
but see 113 Iml Cas 57 > Finding based on 1 rong view of (leading 
can be quest oned in second appeal A 1 U 1926 Oadh 333 = 13 O L J 
556=* 3 O \V N 460=94 Ind Cas 779 F«nding as to the amount of rent based on 
plainiifTs supposed adniiss on where there was none can be iiucsunncd m second 
appeal as the court IS dccrac f fo have made X m stake n law A I R 19-S Ouih 

33\=idS Ind Cas 102 Where that fin ling 0/ the lower Xppcllaic Court is based 

01a misreading of trial court s judgment, that finding call be ciutslioned m second 
appeal 77 Ind Cas 47j“ A I K 1923 Lah 502 

Mixed question of law and fact — wqjcthcr 1 custom cxisis or not is a 
mixed quesnon of law and Ma and as such % accond appeal is competent A 1 R 
,931 Bom 167-32 Honi L- R 1679= rjo fnj Cas 8«i hie question of agency is 
a mixed question of hw and fact isS Ini Cas 45, -(1930) M W N 729 «a 3 r \V 
6,5. A ^ R «923M^ 763-43 M L. ) 5'8-2t L^V 14;= 87 Ind cls Z 

Whether a Hindu lam I> «s jom or not it both a question cf fact as well as of law 
A I R >92, ''ag 284-^6 Ind Cas 505, 95 Ind Cas 183- \ I R 19.5 Nag 389 
Where ihc communal characicr of land was arrived at by appKmg wrong unncmlcs 

can be interfered n second appeal a» ms a quesiio i of fact as well as of Jaw 
129 In‘l Cas 630-59 M U J 844-32 L. W 978- \ f R ,931 Mad. 313 ; 
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see also 98 Ind Cas 2ii = A I R 1927 Cal 136 Whether the nature of the tenancy 
's permanent or not IS a mixed question of law and fact AIR 1924 Cal 465=373 
Ind Cas 2 If the facu lound attracted the opcfaiion of s 14, Lim ration Act is a 
mixed qucstio 1 oflawandfact A I R 1927 Pat 5) = 8 P L T 561 = 101 Ind. 
Cas 674 Whether a particular transfer i» fraudulent or not is a mixed question of 
fact and law A I R 1923 Nag 124=62 InJ Cas 193 Whether the aheratio is 
made m ihe deed are material or not also falls under the same category AIR 
1925 Nag 43 = 8 N L J i = 86Ind Cas 185 What can be classed as necesaaiies 
^ ' . • , Nag 360 = 78 Ind Cas 380 

■ I be transferred or not is a 

.c on a variety of circum 
, - - ivaS All 721 = 50 A 394 = 26 

A L J 183=113 Ind Cas 242 In suit for malicious pro>ecuiion ihe existence of 

on of law and fact and can be 
= 57 C 25=125 Ind Cas 667 
- o — - certificate is a mixed question of 

lawandfact A I R 1927 Mad 3i» = 52 M L J 68 = 99 Ind Cas 8j8 , 94 Ind 

Cas 6S=A 1 R iga&Mad 851 = 23 L W 219 Onrsuon if rent dues have accrued 

and law A 1 R 1924 All 
• ower IS mixed question of fact 

Whether a certain provision 
, *• u fact but when mvesiigattoa 

IS waived in the lower Court the question cannot be raised in the appellate court 

A 1 R 1929 Pat 717=^10 P L T 669=9 Pat 4*7=124 Ind Ca» 625 Finding 

*'*o^*‘d*ng deed based on us interpretation and also on other facts cannot be set aside 
A I R 1925 tail 344-7 Lah L j 74=-*6P L R 110-86 Ini Cas 595 Whether 
the vendee has ac cd vv ih reasonable care under s 41 T P Act is a mixed 
question of Ian and fact a id High Court mil inccifere only m such a case where strong 
reasons cx St AIR 1927 \ll 138— 99 Ind Cas i Whether certain property is 
SitlAi sin i/i in 01 not i» i mixed | test on of law and fact \ I R in->n a I -if -26 
' ^ * te 

al 

d 

J 


L NV a72s=A I R 1933 Mad 393 *So also the question of family settlement 
5SA 534-»933 A L J li83 = A I R 1933 All 493-144 hid Cas 293 

Tenancy, nature of— The question uheiher on given facts a tenancy is at 
Will or permanent is a mixed question of law and fact 33 Ind Cas 603 = 44 C 
119=24 C L J 350 = 21 C W N 5^0 , see also >5 Ind Cas 544=1 Pat L J 157, 
123 Ind Cas 492 = A I R ipjO Bom *39=31 Bora L R 1279, A I R 1927 
P C i02=»SLah 573-54 1 A 178=52 ML] 663 = 29 h. R 870=31 

C W N 677®'39 M L J 870=25 \ L J 959=28? L R 638=101 Ind Cas 
355 I 33 C W N 2ll=s6C 738-A I R i9-*9Cal 37 = 116 Ind Cas 37S , A I R 
1928 Cal 597=- j"* C W N 771 = 112 Ind Cas 180, ill Ind Cas 7b-A 1 R 
19:8 Lali 720= 10 Lab L } 251 87 I» d Cas 368= A I R ig :6 AJl Sj , A I R 
1922 Lah 329 = 29? W U 1922=72 Ind Cas 177 , 2i C W N 809-40 Ind Cas 
513, 46 Ind Cas 351 ,54G L J 353=A I U 1932 Cal 398=137 Ind Cas 638 
bo also ihe question uheiher relation of landlord and tenant cxisis is one of lau 
A I R 1925 Cal 1238=85 Ind Cas 757 Finding as regards joininess of holding 
IS a question of fact AIR 1924 All 231=21 A L J 899=72 Ind Cas ;>67 , 
sec also A I R 1926 Mad 33=49 M L J 358=22 L W 511=90 Ind Cas 880 
riiougli a subsiamial question of law arises in deicrmimrgwhelher a tenant is a 
rat^al or a lenure-lioldcr the point depends uliioiaiely on questions of fact 
A 1 R 1926 Pat 9—6 P L T 787=90 Ind Cas 895 The question uheihcr ihc 
tenants are raijais depends on the question of law and Court should looC to the 

attendant circumstanes too Ind Cas 46o=A 1 R 1927 Ca I413 

Notice — Question uhether notice is reasonable and sufficient is a ques*joa 
of fact A I R 1 22 Mad 617=30 L W 583=118 Ind Cas. 279 I A h Ix. 1931 
AU 336=130 Ind Gas 292 So also the qucstioa whether a no icc ua» uulj serred 
is a question of fact AIR 1927 All 215=99 Ind Cas 622 Cut the question 
uhtiher from certain facts giving of nonce can be proved is one of w J R 
19-b Pat 95 = 09 * 6 ) Pat 258-8?. L r=.i-*96Ind Ca> <79«. 
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Nuisance — Whether nuisance exists or not is a question of fact A I K 
1926 Nag 50=59 hid Cas 929,9oInd, Cas 227»A I R, 1927 Lah 424=7 Lah 
L J 192 j 64 Ind Cas 169 (Lah), A I R 1929 All 504=ii8Ind Cas 520 

Questions of presumption — A finding based on mere conjecture and pre 
sumption can be considered in second appeal 44 Ind Cas 433=55 P W R 
33 P L R 1918 , 27 C L J 563=22 C W N 826 , 102 P W R. i 9 i 8 * 4 S 
Cas 800, 5 Lah 106 = 79 Ind Cas 970, AIR 1930 Oudh 17=118 Ind Cas 
808 , 25 Ind Cas 278 

Ignoring presumption under s JI4 Evidence Act is a ground for second appeal 
A I -r 1 T , ^ 17 N L R 25 = 

A I implion of possession by 

in R< e in second appeal AIR 19^8 

Cal « purely on presumption arising 

out 0 on ground that rule does not 

apply A I R 1930 Lah 97=i'’olnd Cas 495 A finding of fact based upon un 
warranted assumptions and wrong principles can be challenged m second appeal 
27 P W R 1918=46 Ind Cas 511 But a presumption based on probabilin^ 
deduced from the evidence is presumption of fact and notone of law 1251*^0 
Cas 327 = A I R 1Q30 Lah 557 Whether evidence has rebutted statutory pro 
sumption IS a qnestion of fact A f R 1930 P C 9f=(f9So)A L / 292—3^ 

L R 380=57 I A 86=31 P L R 145=31 L W 321 = 11 Lah ipp^S* ^ ^ J 
518=59 M L J 53=122 Ind Cas 316 

Qucsuon whether presumpuon of correctness attached 10 entry m record of rights 
IS rwutted or not IS not reviewable in second ar peal 32 C W N 449"*’45 
65 , 65 Ind Cas 527 , 63 Ind ' 
legitimacy though one of fact ca 
of evidence and strong presump 
375 It IS a mistake of law not 

as of right A I R 1925 Nag 270=85 ma 01 wucie a au - 
J rn 1 I f nn oimn 1 a J-. » Hi aIIa a u w »hp hw of limitation, and from this tnc 


ol each cast •|3&lnd Cns 7 * 3 **^ * 

Vasoment—F.nd nfflbai right of was not granted i» one offaci A 1 R 

1077 L J *76 riic question as 10 the existence of an implied 

• ’ ^ 260=1925 Pat 250 = 

, pulling the user to m 

A 1 K 1928 Lah 
me I j,ni 01 prnacy in respect of a house Jus or 
y neighbour, u a question of fact and cannot be 
^ 1929 Oudh 53,=6 OWN 940-123 Ind Cas 
^ passage imposes additional buiden on servient 

hcrinfec * ’3 Lasement Act is a qucsuon of fact A J R 1931 Mad 1:8= 

(1931) '■1 631=130 Ind Cas C61 Question of cniovmcnt of casemeni 

as of riglii. peactfully and wilhout interruption is a question of law A I R 
1931 Lah j 93 Wlicihcr any p-iriitmlar user of the passage by the dominant 
owner docs or docs not impose addit onal burden upon ihc servient IicniaLC is 
essentially a question of fact ijO Ind Cas 661-1931 Mad 631-34 L.W a6o= 
A I H I9}l Mad 1.3-61 M L J i 8 ^ ■* 

Qucatloa of mtontlon — Question of inicoiion II : ot a nuticr of law but of 
\ 970-107 Ind Cas 33,69 rnd 

415 A I K 19 4 Lah jSa ,68tnd Cas 664— A I R iqjj Sag 7 , 45 Ind 



THB CODS OF CIVIL FROCBDURE. 


271 


S. lOOJ 


Cas 30J ; 63 Ind Cas 746=A I R 1921 Lth 263=3 Lah 569 , A I R 1926 
Oudh 614=95 Ind Cas 357 . A I R 193! Lah 220=31? L R 193 = 123 Ind Cas 
81 ; A I R 1931 Pat 72= 130 Ind Cas 165 , A I R 1931 Lah 170 = 32 P L R 
304=131 Ind. Cas 283 , A I R 1930 Mad 590=32 L W 160 Exclusion of lands 
from the^issests in calculating pushcush is a question of fact A 1 R 1924 Mad 
" ^ 1 Cas 465 Question if dedication 

but can be decided by noting 
1031 Lah 170=32? L R 304 = 
. * 1036 = 

• ore the 

question 

• - - power 

of attornej, to be ascertained from terms of the document, and where interpretation 
does not depend on legal phraseology or legal effect the question is one of fact A 
I R 1929 Lah. 90 = 30? L R i6S=io9lnd Cas 380 

Finding as to Limitation — Finding that the time between date when copies 
are ready for delivery and the date of actual delivery cannot be e\cludcd is a question 
offact A I R 1923 Lah 636=73 Ind Cas 447. Similarly finding as to iime 
required for obtaining copies is one of fact aod cannot be questioned in second appeal 
67 Ind Cas 478 


■ ue of a property, in the 

agitated in second appeal 
li 137= in I id Cas 814 • 

■ . =4 Luck 683 124 Ind 

561 = 127 Ind Cas 589 
IS used in a partieulir 
„ \ I R 1925 Cal 1209 = 88 

Ind Las 77 , 20 C W n stj-jalnJ Cas 240 

Nature of property — Finding as regards character and nature of property 
IS one of fact and as such cannot be considered m second appeal A 1 R 1933 Lab 
532 = 79 Ind Cas 543 A I R I9'i Lah 843*3 Lah L J 514 Wlie her a certain 
place IS a town or a village is a que»tio i of (act and cannot b' questioned in second 
appeal A I R, 1926 Lah 542=8 L ) 6r 
alsoiiaind Cas 402=ioLah L J 360 Tl 
that the lands in question are included in 
be questioned m second appeal A ( R i< 

question whether certain property has bee ., 

is purely one offact A I R ip’S (P C;i 135=47 C L J 292 = 30 Bom L R 762 
(P C) = !o7lnd Cas 453 


Nature of transaction — Whether a certain transaction amounts to sale or 
mortgage is a question offact 26 P L R 799= 92 Ind Cas 42 , sec also A I K 
1929 Lah 530=11 Lah L J i,! — ii9lnd Cas 76/1 but see A I R 1925 Mad 37 = 
47 M L J 385 = 84 Ind Cas 50, In a case that mortgage has been extinguished 
by subsequent sale, the question whether there was sale is one of fact A I R 1930 
P C 9l = (ig3o) A L 1 292 = 32 Bom L R 380=31 P L R 145 = *' Lah 199=57 
I A 86=51 C L J 518=122 Ind Cas 316 Whether a particular transaction carries 
with It a share in ihe SlumiUt is a question of fact but disregard of law m such finding 
entitles the High Court to interfere 38 Ind Cas 220 


Question of negligence — The question of negligence is one of fact A I R 
1922 Cal 317 = 71 Ind 346 , A J R 1924 Lah 594 = 6 Lah L J 237 = 79 hid Cas 
428 , 94 Ind Cas 348, A I R 1927 Oudh 478=1 Luck Cas 498=10, Ind Cas 
' . • L J 375 = 39 M L J IS 

, . {1918) I at 173 , A I R 

. Cas 7,6 Thequcsion 

question of law A I R 

19:6 Mad 905 = {i 926) M W N 3,0=95 Ind Cas 707 .AIR 1024 /Ml 613-7? 
Ind Cas 1032. A I R 1925 Mad 258=47 M I 


U i\ 23 IVCV =11. 
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Nuisance — Whether nuisance eusts or not is a question of fact A I R 
1926 Nag 50=59 Ind Cas 929 Qoind Cas 227 = A I R 1927 Lah 424=7Lah 
L J 192 , 64 Ind Cas 169 (Lah) , A I R 1929 All 504=118 Ind Cas 520 

Questions of presumption — A finding based on mere conjeclure and pre 
sumption can ba considered in second appeal 44 Ind Cas 433=55 P W R I9>8= 
33 P L R 1918 . 27 C L J 563=22 OWN 826 , 102 P W R. 19J8=45 
Cas 800, 5 Lab 106 = 79 Cas 970, AIR 1930 Oudh I7=ii8 Ind Cas 

808 , 35 Ind Cas 278 


Ignoring presumption under s 


. Evidence Act is a ground for second appeal 
A ' ‘ L J 21 = 121 Ind Cas 730, 17 N L R 25= 

A f fact where presumption of possession by entry 

in can be sec aside in second appeal AIR >9^8 

Ca ! ingoffact based purely on presumpnon arising 

oui subject 10 appeal on ground that rule does not 

apply A 1 R 1930 Lah 97=120 Ind Cas 495 A finding of fact based upon un 
warranted assumptions and wrong principles can be challenged m second appeal 
27 P W R 1918=46 Ind Cas 511 But a presumption based on probabilities 
deduced from the evidence is presumption of fact and not one of Jaw 12S 1"“ 
Cas 327 = A I R 1930 Lali 557 Whether evidence lias rebutted statutory pre 
sumption IS a question of fact AIR 1930P C 91=(l930)A L J 292=32 Bona 
L R 380=57 I A 86=31 P L R. 145=31 L W 321 = 11 Lah i99-“S‘ ^ ^ J 
518=59 M L J 53 = f’2lnd Cas 316 

Question whether presumption of correctness attached to entry in record of rights 
IS rebutted or not IS not reviewablc in second ar peal 22 C W N 449*45 Cas 
65, 65 Ind Cas 527, 63 Ind Cas 326, 64 Ind Cas 190 Finding on question ol 
legitimacy though one of fact " ''' 

of evidence and strong presuo 
375 It IS a mistake of law n 

as of right A I R J925 Nag 270=05 ina e>i . ui., a — - 

brought on almost the last day allowed by the law of limitation, and from this me 
Court inferred that the plaiiuiff must all along have been receiving interest at tne 
stipulated rate and on that calculauon the mortgage debt had been fully sansnea 
the Cotirr Inrl <Tn*d m h v in ihe inference as to ihe payment 01 


1 


oi each case i3bln‘d Cas 7^3=A '* ^ *13- 


nSo=ii4lnd Cas 69S Wlicihcr the light of privacy m respect of a house has or 
Us not Iccn inicrferrc 1 »illi »>v nciglibour, is a quesiion offict and cannot be 
disiurbc 1 *» “ *929 Oudh 535 = 6 O \V N 940=123 Ind Cas 

_22 Wheihcr a pxnicuUr user of passage imposes adduionil burden on scnienl 
heritage unJer s 23 Lasement Act is a quesiion of fact A I U 1931 Mad 128 = 
(t9jO 531-130 Ind Cas 661 Quesuon of cnio\mcui of cascrocm 

as of nghi. peacefully and niihoul interniptioa is 1 qucsiion of Jan A. I Ji 
1931 Lah 39, \\hcihcr any piriicular user of the passage by the dominant 
owner docs or docs not impose addit onal burden upon ihe servient hcniace is 
essentially a question of laci ijo Ind Cas 661-1931 Mad 63l-a*L.W aSo-. 
A 1 R I9 j‘ Mad l-3=6i M L J 58 J je ^ 'v 309- 


facl 

Cas 


Question of mtontion— Question of intention IS loi a iiutler of laxv but of 
‘ ' ‘9*8 All 61-30 \ 203-25 A UJ 9'o-io7 Ind Cas 33 , 69 Ind 

s 4IS“A I K 19 4 Lah j82 ,6SInd Cas 664-A I R 1923 Nag 7 , 4, Ind 
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Cas 303, 63 Ind Cas 746=A I R tgii Lah 263=»3 La'i 569 . A I R 1926 
Oudh 6t4 = 9SInd Cas 357 , A I R 193* Lah 220=31 P L K 193=123 Ind Cas 
01 , A I R 1931 Pat 72=i3oInd Cas 165, A I R I93i Lah 170 = 32 P L R 
304=131 Ind Cas 283 , A I R 1930 Mad 590=3’ L W 160 Exclusion of lands 
tsAcusA IS a question of fact A I R 1924 Mad 
t N 732=75 In-i Cas 465 Question if dedication 

great difficulty but can be decided by noiing 
tne conduct of founder or his successors V I R 1931 Lab 170=32? L R 304 = 
131 Ind i 10^6 = 

12 Lah J • ore the 

applicati luesiion 

of fact , ^ , power 

of atiorne>, to be ascertained from terms of the doc iment, and where interpretation 
does not depend on legal phraseology or legal effect the question is one of fact A 
1 R 1929 Lah 90=30? L R i6S=io9lnJ Cas 380 


67 Ind Cas 478 ^ 

Market value— Finding as regards the market value of a property, m the 
absence of ’cgal mistake, is a qucsimn of fact and cannot be agitated in seco 1 1 appeal 
9“^^ 6S=9olnd Cas 679 , A 1 R 1929 Lah 137 = 111 Ind Cas 814 , 
118 Ind. Cas 8, = A I R 1929 Oudh 244=60 W N 264 = 4 Luck 683 n4 Ind 
R 1930 All 363-,2 A 532 ’»(i 93->) A L J 561 = 127 Ind Cas 589 

— A finding that a particular wor I is used in a particular 
ind*ra^ ’® bindingoniltc High Court \ I R 1925 Cal 1209-88 

inu u>as 77 » 20 C \V N ,84—32 InJ Cas 240 

Natureofpropertv— Finding -»* r*garls character and nature of proneriv 
1$ one of fact and as such cannot be cons dcred in second appeal A I r 1923 Lalt 
• I L 5 514 Wito her a conain 

annot b questioned in second 
L R 73-94 Ind Cas 127 see 
i ngofthe lower appellate Court 

, - manent settlement of 1793 cannot 

be que»iioaedin second app*al A I R I9'7 Cal 4,7=100 Ind Cas 507 The 
question whether certain property has been thro vn into the assests of partnership 
IS purely one of fact A I R 19’8 (P C5i3,-47C L J 29’ = 3oBom L R 762 
(P C) = to7 Ind Cas 453 

Nature of transaction — 'Whether a certain transacnon amounts to sale or 
mortga„e is a question offact 26 P L K 799=9’ •"‘I 4* see also A 1 R 

I9’g Lah 53o**tlLah L J iji — iiglnd Cas 767 but see A I R 1925 Mad 37 — 
47 M L J 385 = 8 I 

by subsequent sale t j 

P C 9i = (iq3o) A L • 

I A 86=51 C L J 

with It a share in the , ^ 

entitles the High Court to interfere 38 Ind Cas 120 

Question of negligence— The question of negligence is one of fact \ i r 
1922 Cal 317 = 71 Ind 346, A I R 1934 Lah 594 = 6 Lah L J 237 = 79 I d Cas 
428 , 94 Ind Cas 348 , A I R t9’7 Oudh 473=1 Luck Cas 498=10, Ind Cas 
565 \ I R 1927 Mad 443'={1927)M W N 213= ,3 M L J 37> = j9 M L J 15 

= 103 Ind Cas 31 , 45 Ind Cas I97=4 Pat L \V 569=(i9l8) Pat 178 . \ 1 R 
19.8 Lah 774=10 Lah 360=^0 P L R 541 = 112 Ind Cas 7^6 The ques on 
wether puiicular facts found constitute gross negligence is a question of Uw A I R 
19 6 Mad co, = (i9 6) M W N 3 0=9, Ind Cas -07 , A I R ic;’4 AR 013 = 77 
Ind Cas 1032 , A I R 1925 Mad ’53=47 M I J 7~c=fi9 3) M M N 7> = £, 
Ind Cas 812 , 70 In I Cas !,9i=A I H ig’z All 421 Wt iher nart cular fa t, 
justify inference of wilful ne4,lect is a question of taw A ' R 19 6 
N L J 111 = 97 Ind Cas ig, A I R 19’' Lah 774=10 Uh L l{ 

54« = tl2lnd Cas 736 . A I K W'S laih 83^=10 Lah 3’9=i” ^”,^3 

The finding that ihcrc was no negligence IS a tinding of net A t JL 5 ''y, 

L. R 9 A 23 Rev = 107 Ind CaS T®* Wilful neglect is rot a pure rf 
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and therefore, an Appellate Court’s finding of fact based on certain evidence and 
circumstances cannot be questioned m second appeal A J R 1926 All 394^48 A 
766^96 Ind Cas 1046 The fi iding of negligence derived through wrong principles 
can be quesiio led in second appeal AIR 1929 Lah 314 = 30? L R 128=11 Lah 
L J 83=»it8Ind Cas 6^5 , seealsoA I R X929 Rang 17=6 Rang 643 = 116 Ind 
Cas 470 

Omission on the part of the lower Court to consider certain evidence does not ren 
der the judgment bad in law ii Lab L J 381 Whether a party offering a secondary 
evidence 01 document not lost or desiroycd has sufficient reason for not proJuang 
it in reasonable time is a question of fact AIR 1930 All 550= (1930) A L I 
1003=* 125 Ind Cas 460 The question ot lambardat^s misconduct or negligence 
under s 164 of the Agra Tenancy Act is a mixed question of law and fact AIR 
J921 All 3*4 = 41 A 23=60 Ind Cas 643 The finding that a guardian has been 
negligent IS one of fact AIR 1933 Lah 337=i42lnd Cas 629=34 P L R Uo 

Transaotion, notice of— The question of nonce of 1 iransaciicn is one of hot 
3 Lah L J 447 , seealsoA I R 1926 Oudh 2S7=I3 O L J 176 = 91 Cas 
1046 , A I R 1929 Omlh 316=60 W N 493=117 Ind Cas 405 » see also 54 A 
557= 138 Ind Cas 4 j 9='932 A L J 526=A I R 1932 All S40 

O^nerahip and Possession — ^The question of ownership of a parncuUr 
propi-rty is a question ol fact 96 Ind Cis gi5saA I R 1926 Mad iOj2, Mjlnd 
Cas 886, A 1 R 1921 Lah 117=62 Ind Cas S09 The finding ibat a person is m 
possess on of a property eiihcr of his own right or in a certain capaci^ is also a 
question of fact A I R 1925 Oudh 170=81 Ind Cas 588,67 Ind Cas 152,14 
A L J 1066=36 Iiid Cas 427 

Partnership dissolution of— A finding from circumstantial evidence that a 
partnership has been d ssolved is one of fact and cannot be questioned in second 
appeal J44 Ind Cas 573=1933 M W N 6i9=A,I R 1933 Mad 353 

Reasonable and piobable cause,— A finding as legards the absence 
and presence of reasonable and prowble cause or reasonable care and 
faith IS a finding of fact and cannot be mierlerred in second appeal AIR 
jgsg All 429=117 Ind Cas fito . A I R 1927 Nag 4t“97 I'lJ Cas 988, 

86 Ind Cis S96-A I R 1925 Oudh 359-12 O L. J 88-2 O W N 62-28 O C 

387, 91 Ind Cas 112 60 Ini Cas 96, I U 1912 Lah 663 It is a m xeil questtoa 

of law and fact A.! R 193* AIL 3?6=t3Slnd Cas 282 , 137 Ind Cas 829 = 35 
L W 49S = A I R 1933 Mad 601 28 N L R 312 

Bate of rent —Questions as regard* rent or rate of rent is one of fact A I R 
igj6Ca1 359=90 Ind Cas 561, 86 loJ Cas 3*6=4 J R 1925 Cal 632 = 29 C 
\V N 500-4I C I } 135 23 C W V 345*5' Ind Cas. 760=46 C 189 

Bepresentation — F nJmg as to representauon n\ s-teptcseniaiion or conduct 
IS one of fact A I R igai Mad 19S-IJ U 'V 525 = 62 Ind Cas 764 , 68 Ind 

Cas 203=A I R 19‘‘3 Cal i6j , A I R i9''6 Mad 39'"49 M L J 3^6—90 Ind 

Cas 875 

Eepreaentotion of a deceased — Uhethtr one heir of ilecciscd tenant re 
presems 'he whole tenancy is a qucsnon of fact A 1 K 1026 Cal 517=91 Ind Cas 
748 h in ling if icoancj IS correctly represented IS one of fan and c-annot be made 
ground of second appeal A I R iCzoCal =8=490 L J 83-iiSlnJ Cas iSo 
Whether certain I ersons arc rcprcscnUii\cs of another tenant 15 i question of fact 
A I H 1927 Cal 81 ’ 

' I n persons acted as he rs or 

‘ • fact \ I IL 1927 -Mad 

- * • * • jucsiion orphinnfTs siaius 

•, - „ gceunu appeal eg ? L R 

logind Cas 458 sec also IK 19*8 Nag ijO-ioyJnd Cas gri , \ I R igjg 
Mad 250= ' *6 Ini Cas Ij3 * A I R 1923 Lah 6.6=So Ind Cas 264 \ 1 R 

l9'3L.h.6ii , A 1 n 1921 Uh -67-3 Lah L J 552 = 67 Ind. Cas 7«o' Uhether 
or rot a cas e was spl t up ,J a question of fact N I R 1929 Horn 67-50 IJ 124 
t5n3-'}2lnl Cas. 540 Whci! ex Uic imucs to a su 1 follow cusio-n 
ll^VT(!n--34 I^ (Ss "-*19^' ^ 1916-60 


QuoeUon of Wakf— Fird n„ oflowcr ajitelu 
anon of prcpcriy as uaf/is faiBul c\ca uhcncri 


lUc court as 10 character and dtdi- 
crroncous A I R igjo Lah 744 = 
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”3* P L R 372=i26Ind Cas 17, 34 P L R 763=A I R 1933 Lah 342 = 144 
Ind Cas 407 

lady — 1\ finding that a certain lady is not fiat^anashin lady is one 

of uct and cannot be questioned in secondappeal AIR 1933 Lah 451=34? L R 
304= 144 Ind Cas 720 

Copyright mftringement of — The question of infringement of copyright or 
breach of confidence IS One of fact 142 Ind Cas 115=1933 A L J 393 = 37 L SV 
314=64 M L J 193 P C =A 1 R 1933 P C 26 

Question of proof of fact — Question of proof of fact where evidence for and 
against has been properly admitted IS one of fact i35lnd Cas 693=»A I R 1932 
Oudh 51 , 7 LucV 116=8 OWN 8oo=t34lnd Cas 4ii=*A I R 1932 Oudh 
288 But proper effect of proved fact IS a question of law 7 Luck ii6=A I R 

1932 Oudh 283, 6 Luck. 403= 129 Ind Cas 335= A I R 1931 Oudh tg , 135 Ind 

Cas 693=A I R 1932 Oudh 51 . 28N L R 3«2 

Acknowledgment — Acknowledgment of lability contained m settlement record 
IS a question of fact A L R 1934 Lah 53= 14 Lah 583 

Account — Decision of loner appellate court as regards books of account is final 
9O W N 532=13^ Ind Cas 7i6=A I R 1932 Oudh 22S=A L R 1932 Oudh 
470 138 Ind Cas 716-0 0 W N ca2=\ I R o dh 225 The High Court 

n the ground that the 

' > have robbed the books 

. ^ ^ 628 


Finding of fact —A finding of fact arrived at by the lower courts on proper 
considerai on of evidence cannot be questioned in seco ad appeal AIR 1933 Lah 
172-US Ini Cas 155 A 1 U 1913 Lah i4«-US Ind Cas ijz , A 
I R 1933 Ritng 91=144 Ind Cas 315 AIR I933 Oudh n5->i42 Ind 

Cas 696, A I R 1933 Ring 174=146 tnd Cas 445 = 6 I R (Rang) 100. 
A 1 P inaa Diidh '•eo = io OWN ai6=i<c in 1 Pas 233 .AIR 
« •! * 1 R 1933 I*at 708 


procedure affecting 

, . J 437= A I R 1932 

All 293(F B)=i38Ind Cas 46, .scealsogO W N 1015 , 9 O W N S6S=A I R 
1932 Oudh 264=139 Ind Cas 365JI R 1932 Lah 623 , 136 Ind Cas 7»9=33 ^ L. 
R 161 , 9O W N 1063,1 R tg»2 Lah 666 Erroneous finding of fact is not same 
as defect m procedure and hence wrongful finding of fact if there is sufficient 
evidence cannot be inierferred wiih AIR 1929 ? C 190=25 N L R 121 = 50 
C L J 197=57 M L J 205 = 31 Bom L R 883=56 I A 280=33 C W N 893 = 
(1920) P C 233=117 Ind Cas I , A 1 R 19 9 P C I52 = (»9'’g) A L. J 702=33 
C W N 725=31 Bom L R 866={i929)M W N 442 = 5“ C L J 30-57 M L J 
64=117 Ind Cas 481 see also A I R 19^8 Nag 329=114 Ind Cas 454, m 
Ind Cas 376 , A I R 1928 Oudh 354=5 OWN 510=100 Ind Cas 531 , 
A I R 1927 Lah 574=i03lnd Cas 215, 100 Ind Cas, 792=13 O L J 520, 99 
Ind Cas 255 , A I R 192? Oudh 89=99 I*"! Cas 199 , 98 Ind Cas 1035 , ^ 
Ind Cas 86q 92 Ind Cas 327 = A I R 1924 Nag 91 = 20 N L R. 17 91 Ind 

Cas io 46=A I R i9'60udb 257=130 L J 176 A I R. 19.6 Pat 9=6P.L T 
787=90 Ind Cas 89 j , 19 C W N 27o» 88 Ind Cas 958-A 1 R 192, Mad 
823=48 M L J 467 = 22 L W 73 80 Ind Cas 29o=A 1 R 19'S Cal i6g 78 

Ind Cas 36 , 3 Lah L J 409=67 Ind Cas 436 , 4 Lah L. J 464 . 3 Lah L. J 
103=64 Ind Cas 297 The question whether the defendant was ofunsoimd mmd 
at the lime of the e\ecuiion of the 5 lA/ entry is one of fact 34 P L R 297 = 
A I R 1913 Lah 458 = l44lnd Cas 741 Whether lh>* bailee used all reasonable 
diligence is in the mam a question of fact AIR I9i3 All ijS^ll’lnl Cas 691 
I • IS also a question ol fact AIR 19^3 

, , • a cxisiei ce of a cusiotn m so far as it 

I or does not prevail, is a nodmg offact 

( ■ ■ nether a promissory note is for a cash 


C. C. H Vol I— 35 
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cotisi<leraiioi] >s a of £iu which is tioi open to cliallent'e m second appeal 

AIR 1932 till 30 

Question of Fact— what la— That a woram has taken a life of iromorality 
IS a question of fact. 150 F \V R i9(;a3i Ind Cas 797. In action for libel 
sucJi (jucsiions as whether wrnin.r wis drfimilnrv nf plaintiff questions of fair com 

s are questions of fact. 32 
. . Cas 126 Whether or not a 

• . ^ question of fact A. I* R* 

1927 cal 429=49 C 477 = 26 C W N 749=34 C L j 444 = 6? Ind Cas 77 
Tliat a Dhiirmasalit was always treated as private property is question of fact and 
13 binding in second appeal 3 l^h L J 514. tin ling of undue induence is a 
finding on rocriis 40 Ind Cts at; A Hiding on the quesuon whether 
there was forfeiture of tenancy by denial of relationship of landlord and 
tenant IS a finding of fact and so second appeal is competent from tliat finding 
34 P L R 884 = A I R t9J3 Lih 377=145 Ind Cas 993 Whether there 
has been disruption of joint Hindu family or not is not a hndiog of fact 144 
Ind Cas 919 Whether the imount of rent is lair and equitable is a question of 
fact 146 Ind Cas 81 1 What is reasonable compensation under s 74 of the 
Contract Act r - ^ - ' ' I 

Where different , 

and where the • * . > 


s 1$ one of 

R 1934 

. ^ A I R 

1 W4 rat 4 » Under this section the High Court Ilia no jurisdiction to reverse 
findings of fact arrived at by the lower appellate court, however erroneous 38 C W. 
N«S33 P. C }6R D 377 Finding of lower court that phintiff could claim share in 
' ' sin plots other than grove admitted to be joint « one ofCwt. A»I R* 


specified trees 
1934 Oudh 177 


Second appeal on no other 
grounds 


101 . tS. 5 S 5 1 No second appeal shaJI Ite 
except on the grounds mentioned 10 seetton 

102 . [S 586 ] No seconT appeal shall lie in any suit of the nalure 
. cociiuable by Courts of Small Causes, when 

No second appeal in certain t^e amount or value of the subject matter of 
{he original suit does not exceed five hundred 

rupees. 

.■ to be found in 

le suit Thus 

■ • o Rs 2 50 tries 

. s as Munsiff, 

■ • ‘ =129 Ind Cas 

f Cause nature 

’ • I 46 A 73=21 

. ■ ' . * ■ Ind Cas 750 ♦ 

. * ' * This section 

The terms 

• il is preferred, 

■ C 169 The 

• uic ana not on the court 

■ ■ ■'Inch the court which 

. ..ft ^ ..3 

' « . re of a suit 

b-J 477 = 30 

• jit than the 

, . • t 6 Bom L. 

Muc ... • ‘V— 352=42 M L J 118=14 L W 3XQ=66Tnd”cas^oV^ 

02 must be consuued to apply to all suns of a civil nature of which the value 
t exceed Rs 500 except those which arc contained in Sch. U of the Provincial 
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Small Cause Courts Act izqind Cas 174«70 W H III 2 = A I R. 1931 Oudli 


the 

ausc 

34 * 
40= 
I by 
t has 
ct It 


re\iew and not on menis A I R 1921 Lah I24=*3 Lah L. J 166=60 Ind Cas 
255> Amount claimed in plaint and character disclosed in plaint determines whether 
suit 13 of the nature af Small Cause Court AIR 1924 Cal 405 = 51 C 6i=28C \V. 
N 6— SnlnH aia 

■ ■ ■ ■ . be looked at and not the 

• of the order m execution pro* 

ceec ifti U..J.LL1MJ „ ‘ d Cas 429 , see also 46 Ind 

Cas 82=»5 O L J 187, 22 Ind Cas 712 The nature of a suit for 5 102 is not 
affected by the findings or by a question of title ansing therein 50 Ind Cas. 629 
' ' * . Stttt does not cease to be a 

incidentally a question of title 
Original side A I R (926 
Mad 389=«30 L W 36 i«=ii 6 Ind Cas. 114, see also 13 Ind Cas *95, 24 M 
SoS , 32 B 356 Tlie course of appeal IS dcicrtnmed by the character of the plaint 
a ’ n- I I 1 ft nit nhff ^nh^eniienily dropping or 


C.-V — _ „ • , ' 

377=23 M L T 25; Amount claimed in plaint and cinracter Gis..iusea in u 
determines \tbeiher a suit IS of the nature of SmaU Cause Conn AIR 1924 Cal 
405=51 C 62 = 28 C W K 6 = 80 Ind Cas 317 . see also \ I R 1028 Nag 136= 
107 Ind Cas 193 The transfer of a suit under s 23 does not and cannot change 
us nature which is the test under this section and a second appeal is barred. A I R 
1926 Mad 622 = 23 L W 518-94 Ind Cas 77 , see also 15 M 98 , 24C 5S7 » ^5 
Ind Cas 7=8 0 L J 391 , 15 M 98 , 120 Ind Cas 370=A. I R 1929 
Mad 781 , J34 Ind Cas 967 = 1921 A L J 967 , 57 In'! Cas 557-23 0. C 117 
Value of the suit does not exceed Bs 500 —Second appeal is barred m 
suit where value is Rs 500 and plamt discloses Small Causes Court nature 5 
OWN 240=108 Ind Cas 898 No second appcallies from execution proceedings 
of Small Cause decree for less than Rs 5C0 AIR 1926 AU 345—95 Ind Cas 
292 A suit to recover less thin 6we hundred rupees as gtaiiog fen is not one for 
rent and no second appeal lies m it. 32 C L. ) 93=59 Ini Cas. 595 » see 
A. * R ’02» Horn 77o=AS B 223=22 Bom L R 1193—59 Ind Cas 19* » S* I^d 
J ' loiainabilily of second 

at , be recovered A. I. R 

1C . . . 8 

by defendant is not for 

ac.. ? . * ' J27 Rang 262 = 5 Rang. 

388 = 104 Ind Cas 8i8 Suit for recovery of account pauers where in a prayer for 
damages is made in the altcrnalue is not one cognuablc by a Small Cause Court 
I ~ . 1 'j- r "I I V io«i Cal 481. 

.. • for re-pay 

* . • • ‘ of a Small 

■ ■ ‘ . A Sint to. 

» 2=1 Rirg 

• iributioa to 

recover ihe whole or proponionaie partol me ameunt uiiuci aii. 41,1 .w.naoal Sm^l 
CauseCoiiris v-tC I I iiS=V Ind Cis 2oo see also 20 C L. J 200, 23 C 
. • 36 C. W N 539. 

■ jy j/r, the plainai 

. . _ — ■ i* - ■ . - “op oa hii 



TUB CODB or CtVIl. ^BOCBOUKB. 


ts 102 


ihc Courts below fount 
\\ ns, therefore Inble ic 
been tried, u ^'a5 tried _ 

bind Cas 415 , see nls ‘ L. K 

625 Where in n . dnmages claimed 

were less tlnn Ks 500, , ^nit ut as much 

as the suit was not cxcmjncd from the cognizance of a Court ol Small Causes 12 
M L J 249 » sec also 24 C S57 . 6 A 10 , iS W R 283 , to C L J 198 , 24 C 
5S7 A suit for damijjCS for wrongfully culling and carrying off trees, is involving 
a question of title nnd ined on the regular jidc remains n Small Cause suit for s 102 
I'* M I T -8i=»(iqj6) 2M W N 215^4 L W 245 = 36 Ind Cas 202 Suit for 

a Small Cause Suit 130 
igcs for use and occupation 

, , IS one of a Small Cause 

nature. A 1 H 1929 Mid 5aS = H9lnd cas 300, see also A I R 1928 Nag 
a landlord for damages for use and occupation 
gnizance by 1 Small Cause Court, and a second 
Mad 890-48 M L J 701 = 22 L W 528=90 

_ » f lies m suit against President of District Board for 

damages A I R 1923 Mad 689—46 M 3 o 8 b: 4> M L J 125— 18 L W 82=32 
M,L.T (H C' Tvs 2-a Noscvond appeal lies m suit for damage* 
for mfringemen *4 A suit for 

declaration oft 

A T n in-»a c 2urt awards 

ILgcsInli? . 

money 13 Inu ayo — - - * 

Small Cause Court, even though questions of mlc ate often raised in suen suits 

{1912) M W N Sto-aaM L J I93»i6ln<l Cas 201 A suit for damages for 

cutting fruit trees is a suit of a Small Cause nature >3® ‘o® Cas 401 = 

1930 A ll j 1247 , see also A 1 V. 1931 Oudh 4*1*8 O \V N 1019 

where vt 18 suggested that the " 

decision must vary according' leas than 

‘ . the case 

34 Ind 
^cs below 

* rcatod as one for damages, 

ract amounted to mortgage, 
aier 15 A L J 534=40 Ind 

{ Smt for immoveable property —A hut is immoveable property and a suit for 
/ a declaration in respect of -v hut is not cognizable by the Small Cause Court 9 Ind. 

^ moveable property for the purposes of the Provincial 

r injunction 
ouri’s juris 

L.J 1043= 
f the Small 
rtiieg It oil 111 pidint that the 
- eable property ousts the Small 

alion of share due to plaintiff 

'*•-« ,jji- .t ..w,, aira IS a breach of promise of 

marriage, the suit is excluded from the cognizance of a Small Cause Court u Ind 
Cas 837 

Mamtenanos-A sun to recovCT-irreare of maintenance under an aercement is 

excepted from the cognizance of he Small Cause Court and a second appeal wall he 
10 such a suit even where tie value is less thau Rs ,00 aa Bom LR .o=A T p 
I93t Bom. 286 see also t6 B 367 , 15 C jfii . ro m 7 o L R 10= A I R 

Mesne profits suit for— No second anneal lies from , c. 

tenants i, not exempted from the cognizance of a Court of'cn^aii between co 
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*77 


Rent— The agreement to pay rent having been pleaded the mere omiss on to 
raise jt ~ » <■ 

a suit fc 
388 A 
no seco 

Small C „ 

his ryot A i K 1923 Mad 119*15 L W 150*44 M 697*40 M L J 466-(t92i) 
M W N 56^*63 Ind Cas 8 A second appeal lies m a suit (or rent other than 
house rent A I R 192* Pat 184*37 Ind Cas 980 Alternative relief for rent 
connoi evade the bar of s 102 for second ap] t - • ^ 

Relief for reco\ery of rent cannot be join 
ofs 102 23 C L J SS7“34lnd Cas 697 
IS not tenable by a bmall Cause Court bu 

Courts of Smill Causes as mentioned ms • 

pajabte to the tatrjitdiiy is not rent but is dues mentioned under Art 13 of the 
Provincial Small Cause Court Act and second appeal lies m a suit for the same 
34 M u J io4*2j M L T 44=4« M 254 (f* B)=44 Ind Cas 699 

MiscellatteouB cases — Suit for dcclaiaiion and refund of profc5>ional taxes is a 
suit of Small Cause nature (1931) M W N 1107, 1932 M W N I42*A I R 
193’ Mad 226 Hut where injunction is prayed for in that case it is exempt from 
the jurisdiction of Small Cause '' * 

L \V 6jg A suit to enforce 
his share is not cognizible by 
140 Ind Cas ajlwA.! R 1932 
aniou u paid in a decree thre 
Ind Cas ,81 Removal of log 

IS no criminal offence and a suit for the recovery of the logs or their value is 

triable by a Court of Small Cause t$$ Ind Cas 883*A I R 1933 Mad 636 

Suit for compensation for loss suffered oit accou it of percolation of dram water is 

cognizable by a Small Cause Court 143 Ind Cas 493*34? L. R S83*A I R 

1933 Lali j6i No second appeal in sun to recover Moir/ur/i dues A I R iQZ? 

Mad 670*52 M L J 706*38 M L T 

lOdt ntttmtt and road cess winch 1$ not of 

cl 13 no second appeal lies A. I R 19*5 h* >< ’ 

wrongful removal of trees without criminal 1 < 

therefore no second appeal lies AIR 19*3 Cal 568*27 C W N 469*77 Ind 

i" riated refers to 

Ind. Cas 731 
> 93 C P Code 
= 45 A 359*74 Ind Cas 836 No second 
only on vnongage money due 66 Ind Cas 
I under an agreement is in the nature of a 1 
,, suit to recover money forcibly taken is ' 
cognizable by a Court of Small Causes zU P L R 212*57 Ind Gas 503 


103. [iVrtti ] In any second appeal, the High Court may, if the evidence 
n r Tj V o J on the record is sufficient, delemnne any issue 

,e™:Srs'sSfS’"“ f fact for th. d.,po..l of .he Ifpeal 

Lwbich has not been determined by the lower 
appellate court or which has been wrongly determined by such court by reason 
of any illegality, omission, error or defect such os is referred to in subsection 
(i) of section loo]* 


ce on any 

poll erred to b> 

ihe ■ =A I K 

193 • _ .s not given 

by lUe Lo ver Appellate Court, ibe High Court IS perfectly cnUileJ to deiennine Uie 
issue as one of fact A. 1 R 1930 Mad 489*i27lnJ Cas 142 High Court in 
second appeal has power 10 determine small question of fact and avail remand 
AIR 1931 Cal 129*34 C W N g)i*i30lud Cas 140 , see aUo 7 Pat 260* 


* The vvords w ilhm brackets liave been substituted for the words ‘ but not deter- 
mined by the lower appellate Court” by Act 6 of 1926. 
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tS. 102 


the Courts be 
was, therefore 

been tried. It was uiLU my, u w v. 

CInd Cis ,JS , set iJs ■ . L. R 239 - 25 “ 

625. Where ni a damages claimed 

w ere less than Us 500, , suit in as much 

as the suit was not exempted front the cognizance of a Court of Small Causes Ja 
M L J. 1^9 ; see also C 557 ; 6 A to ; tS W R 285 , loC L J 198; 24 C 
SS7. A suit for damages lor w roijgfuUy cutting and carrying off trees, is involving 
a question of title and tned on the regular side remains a Small Cause suit for s 102 
22 M L T. ■tSi = hQj 61 2 M W. N 2iS»4 L W 245t=36 Ind Cas 202 Suufor 

a Small Cause Suit 13® 

' , ■ ' ages for use and occupation 

, , IS one of a Small Cause 

nature A I U 1929 Mad 5as!=ii9lnd Cis 386; see also AIR 1928 Nag 
136=107 Ind Cas 193 A suit by a landlord for damages for use and occupation 
against tenanvs holding over vs cogwiance by a Small Cause Court, and a second 
appeal does not he A 1 R 1925 Mad 890=48 M L J 701 = 22 L W. 528=90 
Iqd Cas 401 No second appeal lies in suit against President of District Board for 
damages A I R 1923 Mad 689=46 M 808=45 M. L J 125 = 181. W 82=32 

M, Ifc T (H C 1378=74 Ind Cas 223 Nose..ond appeal lies in suit for damage* 

for mfnngemen I .4 ' ’ M ^ 1 °^ 

declaration oft nd Cas 626= 

A I R 1923 C Court awards 

damages onlv,.. _ .. decree was for 

money 13 Ind Cas 493 A sun for damages for trespass is a suit Mgnizaote oy a 
Small Cause Court, even though questions of utlc are often raised m such suits 
(1912) M W N 8to = 23M I I i93-i6Ind Cis 2oi A suit for damages for 
cutting fruit trees is 2 suit of a Small Cause , nature 130 1 ”“ *"*!! 

1930 A L. i 1247 5 see also A I R 1931 Oudh 4*1=8 0 \V N 1019 

the plaint 
. less than 

* * ’ ihe case 

34 fnd 

ie»»cb V — -ges below 
reated as one for damages, 
ract amounted to mortgage, 
ner iS A L J 534=40 Ind. 

j property and a suit for '' 

I II Cause Court 9 Ind. 

ses of the Provincial 
» prayer for injunction 
Cause Court’s juris 
(1930) A L. J 1043= 

J. ae nature of the Small 

Cause Suit AIR 1922 AH 241=00 »no yas 013 Allegation in plaint that the 
defendant was wrongfully receiving prohts of immoveable property ousts the Small 
Cause nature of the suit out mat of wrongful appropnaiion of share due to plaintiff 
does not 31 Ind Cas 797 , , 

Marnage-contrao^Where the basis of the claim ,s a breach of promise of 
marriage, the suit 15 excluded from (be cognizance of a Small Cause Court u Ind 
Gas 837 

Mamtenanoe-A suit to recover arrears otin„„,.M„ce under an agreement is 

ourt and a second appeal will he 
a 300 33 Bom L R io=A 1 R 
>• . . M 29 

where the value of the su^ect matter 

(F. B) . contra 25 M 103 (F B) and 26lt gc A !L Mr . . ^ ^ 

lenanis u not exempted from the cognizance of a Court - ciall 

the value ,s le« than Rs 500 no steSnd appeS L ll cL Tiz fotf 

All 55 * 5 «e also .=9 lad. Cas. I24=A. Uhfb.s^f p. L R fes 
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377 


Rent— The agreement lo pay rent having been pleaded the mere omi»s on to 
raise it in the grounds of appeal cannot alter the nature of the suit which remains 
a suit for rent and ejectment 137 ind Cas 353=33 P L R 9 j 6=A I R 1932 Lah 
388 A suit for rent of land is not a “land suit” within the meaning of s 2 and therefore 
no second appeal lies A 1 R 1926 Rang 19=3 Rang 390—91 fnd Cas 639 A 
Small Cause Court has no jurisJictioa over a suit for rent by a land holder against 
hu ryot AIR 1922 Mad I19=I5L W 150.S44M 697 = 40 M L J 466=(i92i) 
M W N 565=63 Ind Cas 8 A second appeal lies in a suit for rent other than 
house rent AIR 1922 Pat 184=37 Ind Cas 980 Alternative relief for rent 
concot evade the bar of s 102 for second ap{ • 

Relief for recovery of rent cannot be join 
ofs 102 23 C L J 557 = 34 Ind Cas 697 
IS not tenable by a bmall Cause Court bu 
Courts of Small Causes as mentioned ms . ^ 

payable to the mirasdjr is not rent but is dues mentioned under Art 13 of the 
Provincial Small Cause Court Act and second appeal lies m a suit for the same 
34 M 1- J 104 = 23 M L T 44=41 M 254(1' B)=44lnd Cas 699 

Miscellaneous cases — Suit for declaranoa and refund of professional taxes is a 
suit of Small Cause nature (1931) M \V N 1107 , 1932 M W N i42 = A 1 R 

ion IS prayed for in that case it is exempt from 

rt 140 Ind Cas 273=1932 M W N 1248=36 
• labil ly of the share holder for the balance due on 

■ nail Cause Court 59 C 1186=36 C W N 589 = 

• 716 Second appeal lies agatnst suit for excess 

amount paid in a decree through fraud and cheating A 1 R 1928 Cal 776“US 
Ind Cas ,81 Removal of logs of timber from custody of Court by order of Court 
IS not criminal offence and a suit for the recovery of the logs or their value is 
triable by a Court of Small Cause 155 Ind Cas 838 = A I R 1933 Mad 636 
Suit for compensat on for loss suffered 011 account of percolation of dram water is 
cognizable by a Small Cause Court 143 Ind Cas 493-34 P L R 583-A I R 

JQSShah 363 No second appeal in suit 10 recover dues A I R 1927 

^iad 670=52 M L J 706=38 M L T 385=103 Ind Cas no A claim for 
}0di rusiumt and road cess which is not of the nature of the cesses mentioned \n 
cl 13 no second appeal lies AIR 1925 Mad 1196 = 49 M L J 185 Suit for 
wrongful removal of trees without cnminal intention is not excepted by Art 35 and 
’ “ " ' ' ’ • t T» ^ , ,r, N 469-77 Ind 

' nated refers to 

Ind Cas 731 
93 C P Code 

• • 5 No second 

, 66 Ind Cas 

the nature of a 

. ibly taken is 

cognizable by a Court of Small Causes 2U P L R 212=57 Ind Oas 505 


103, [iVcjtf.] In any second appeal, the High Court may if the evidcin o 
on the record is sufficient, determine any uain, 
of fact necessary for the disposal of the appeal 
[which has not been determined by the lower 
appellate court or which has been wrongly deternained by such court by reason 
of any illegality, omission, error or defect such as is referred to m sub section 
(t) of section loo]* 


Scope— The High Court 
point, which was taken m 

the lower appellate Court ' " 

1931 Rang 29 = 8 Rang 42, • _ „ - . . ’ ' , 

by the Lower Appellate Court, the High Court IS perfectly cntiilei to the 

issue as one of fact A 1 R 1930 Mad 489=127 InJ Cas 142 High Court la 
second appeal has power to determine small question ot fact and aaail remand 
AIR 1931 Cal 129=34 C W N 95i = i3oIud Cas 140 • seeaLo" 


* The words within brackets ’laae been substituted for the w 

imned by the low er appellate Court" by Act 6 of 1926 
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107 Ind Cas 82i«A 1 R j 928 Pat 318 62 M L. J 573=a^6L W 687=»1933 M 
W N 506 — A I H IQ32 Mad 545 When ilie appropriate issue is not framed by 
Court below the <ccond Appellalc Court may ruse ard deede it if tMdeiice on 
record for deciding is sufficient 47 C io7»46 I A i^o^iyA L J 700=1$?' L 
R. 07 = 17 M U j j6=2i Uom L R 920=10 L.W 310 = 24 C W N Si (P C)= 
5» Ind Cis. 177 , sec also A I R. 1922 Pit 417=3 P L T 303 = 65 Ind Cas $36 , 
47 led Cas 9 0=»s o L. j 464 A/R *923 Par 57j= i Pat 6^9=67 Ind Cas 494 . 
.VI R I9J2P C 29*«4>M ,S6=43M L J 64 o = (i 922 ) M W N 749*i 6UW 
102 = 49 Ind Cas 286 = 37 C L J I99=27C W N 24$ (P C) = 63lnd Cas 53S , 
A J U 1927 Pal 167=81 P L T 74-102 Ind, Cas 391 , 31 C W. N 32=99 Ind 
Cas i8g=A I R 1927 Cal l , 28 Ind Cas. 673 

New plea ar(,ucd for the first time m loner Appcllale Court, mil be allowed to be 
argued in H gh Court if It requires no fresh evidence AIR I9j0 Lab ioid= 
3t P L R 755=128 Ind Cas 293 The High Court mil examire ihe dadicg tf 
lower Appellate Court arrived by misplacing Onr/s of proof A, I R i93oCal 591 = 

51 C L J 463=128 Ind Cis 108 Where ID a pre-emption suit question of acquies 
cence IS not decided by lower Court the High Court in second appeal can decide the 
question on facts provccL 16A L / 779=47 Ind Cas 400 Where the judgment 
« lary point of custom the High Court 

jstom but should remand ihc case 
curt 40 M iic8=5 L. W 346= 

. 516 Where the trxil Court did not 

,, « _ ord was sufficient for the purpose 

the High Court decided the fact itself A 1 R 1923 All 134—31 A L J 33—4$ 

A 191 = 76 Ind Cis 12 Wliere 1 saiislaciory return of revised finding on one 
issue cilled for by the High Court is not roidc by the lower Court the former can 
on examining the evidence and deciding the issue mile a decree ac ordingly 43 
M 567 “(i9’0) M V N 61-2, C W N 485-38 ^ L J 476-22 Bom L. R 
578-18 A L J 707-56 Ind Cas tiyIP C) Question of title whether of fact or 
of law if left undetermined by the lower Court can be decided by Court of second 
appeal A 1 R 1924 Oudh 266=10 O L J 146=270 C 77-78 Ind Cas 895 .see 
aisoSiIud Cas 772, AIR 1930 Mad 6s»57M L J 789-3oh W 1045-124 Jnd 
Cas 301 , A I R 1939 Pat 7 8 — 118 Ind Cis 312 , A J R 1927 All ^—103 Ind 
Cas 349 Where the lower Appellate Court approaches the case from a wrong 
slandf *"* <‘finA ftf ^ to Tonreriiio ihe value or importance of 

certatr 
court < 

1926 Nag 409-9N L J i52=ydino was • 

1926 Mad 1003-24 L W 237 98 Ind 

this section lie High Court has power to 

the documents cxhib ted m tl c case when tl « t 

13 left undecided by the lower court A L R I933 *79 

Appeals from Orders 

104i [S 688 3 (1) An appeal shall lie from the following orders, and 

, , . , , save as olbeiwise expressly provided in thp 

ordet from wh.oh oppejl Ues tody of Ihij Code or by any for the t.nle 
beiog in force fzom no other orders — 

(o) an order superseding an arbitralion where the award has not been 
completed within the period allowed by the Court 
(d) an order on an award stated in the form of a special case , 

(<) an order modifying or correcting an award , 

(d)dnorto lil'ngoriefu„„g.of.lor.„r,g,„„,t, 
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J79 


* [(^) and order under section 35 A ,] 

(g) an order under section 9$ ; 

(A) an order under any of the provisions of this Code imposing a fine 
or directing the arrest or detention in the civil prison of any 
person except where such arrest or detention IS m execution of 
a decree , 

(0 any order made under rules from which an appeal is expressly 
allowed by rules. 

* [Provided that no appeal shall he against any order specified m clause 
(jf ) save on the ground that no order, or an order for the payment of a less 
amount, ought to have been made]. 

(2) No appeal shall he from any order passed in appeal under this 
section. 

Save as otherwise expressly provided — The effect of s 104 of the Civil 
Procedure Code which is materially different from s 588 of the Code of 1882 is not to 
take away a right of appeal given hy Cl 15 of the Letters Patent but to create a 
right of appeal in cases even where 
20C W N 594=330 L J 443=»43C 
Code does not control the provisions of tl 
Judge of the High Court m an appeal u 

of the Letters Patent 56 M qijs^ilnd Cas 449=1933 M W N 85o=s6> M L J 
222 (F B ) , see also 22 M 68 , 13 M L J 497 (F B) 

Or by any law for the time being m fore© —An appeal from the judgment 
of a smgla Judge of the High Court given by cl 15 of the Letters Patent of Calcutta 
High Court is expressly saved by the language of s 1040! the C P Code 23 C 
W. N 557=48 1 A 76-48 C 481-23 Bom L R 63t-6o hid Cas 274 (PC), 
see also 25 M 555 , 36 C 361 
Claus© (a) —Under s 104 
superseded under Schedule II cl 
mg an acbitrauon has adopted 

other avaihbJe remedy, ihe Chief Court js compeieni 10 interfere in exercise 0/ its 
revisional powers 251? W R 1912=125 P R 1912 

Clause (b) — The parties to a suit acree to refer their disputes relating to the 
properties in suit to the arbitration of two persons , anda consent of Judge s order 
was obtained The two arbitrators differed on a question of law arising in the arbi- 
traiion The two arbitrators each expressed his opinion on the question and Teferrcd 
It for opinion to the High Court in the form of a speaal case under C P Code, 
Schedule 11, rule 11, and the Indian Arbitration Act, s 10 It was decided by the 
Chamber Judge Uiat no appeal lay since the speaal case was m no sense an 

award. 12 Bom L R 852 = 8 Ind Cas 171 

Clause (c) — The provision in cl (c) of subsection (r> of section 104 of the Code 
that an appeal shall he from an order modifying or correcung an award, does not 
'iv.'AV.v/t.'A'i Sit , iwJ. 'Kbs.-a. an 

award, the validity of the whole award cannot be called in quesiion in an appeal 
preferred against that order, but the appeal IS allowed against the order only m so 
far as it modified the award i5lndCas 519 Appeal lies from a decree passed in 
terma of an award, only in so far as It relates to modiffcations and correctness made 
n the award and on no other ground A I R 1930 Lah 26=31? L, R 663= ii 
Lah 342-l24lnd Cas 339 , see also 10 Lah 638=122 Ind Cas 90 = 30 P L R 
322 = A I U 1930 Lah 102, 93 Ind Cas 272=A 1 R 1926 Oudh 370=130 UJ 
144, AIR l9joLa]i 103= to Lah 68S— 30 P L R 722-122 Ind Cas 90, 120 
Ind Ca* 673=A I R 1930 Lrh 2i9,9SInd Cas 3j6 = A I R I9’6 Lih 5*9=7 
Lah 327 = 8 Lah L J 460 = 27? L R C4>— 9SInd Cas 336 Appeal from decree 
based on modified a war I can be converted into appeil from ihe or ler modifying the 
award, where parly w IS misled by thcoily decision on ihe point 36 C W N 1069= 
ijSfud Cas S48=A I R 1932 Cal 713 


♦Clause (jT) and proviso 10 clause (/) were msene 1 by s 3 of the Cud Proce- 
dure (Amendment) Act, 1923 (9 of *922), whicli under seciio i i (2) thereof may nu}, 
the pcvious sanction of the Governor Gencial m Council be broughi into force m 
any Province by the Local Goi ernment on any specified date 
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107 Ind Cas Ssi^A 1 R 1928 Rat 318 62 M L J 573=»36L W 687 = 1932 M 
W N 5 o6s»A I R 1932 Mac] 545 When the appropriate issue is not framed by 
Court below the <ccond AppeUate Court may raise arcl decide it if tvideice on 
record for deciding- is sufficient 47 C 107=46 I A 140= 17 A L J 700=15 N L 
R.97=•17^] L J 36 = 21 Uom L R 920=10!. W 310*340 \V N 81 (? C)* 
5» Ind Cas 177 , see -llso A f K IQ22 Pat 4 536 , 

47 lod Cas 9 0*5 O L. J 464 . AI R 1922 492. 

I R 1922 P C 292 = 45 M 586=43 M L . L.\V 

102 = 49 Ind Cas 286 = 37 C L J 199=276 538 . 

A J R 1927 Pal 167=81 P L T 74=102 ind Cas 391 , 31 C W N 32=99 Ind 

Cas i89*A I R 1927 Cal i , 28 Ind Cas 673 


New plea 
argued in H gl 
31 P L R 755 

lower Appellat 
51 C L J 465 

cence is not d ^ . 

question on facts proved 16A L f 779®“47lnd Cas 400 Wlere thejudgmeut 

oint of custom tlic High Court 
but should remand the case 
^ 40 M 1108=5 L- W 

33 M L J 237 = 21 M L T 411=40 Ind Cas 516 Where the tml Court did not 
decide a question of fnct '»nd il c evidence on record was sufhcient for the purpose 
the High Court decided the fact itself A I R 1925 All 134=21 A L J 33“4S 

vised finding on one 
■*ourt the former can 
cree ac ordingly 43 

M s67=(i9-o) M V N 6i-js C WN 48S-38 M L J 476-22 Bora 1. R 
S7S=.i8A L j 7=7-56 Ind Cis 117(P t) Qoesuon of tille ''toter of fact or 
of law if left undetermined by the lower Court can be decided by Court of sccono 
- r « « L J 646*270 C 77‘»78Ind Cas 895 see 

Mad 6 s=57M L J 789-^0 L W J^ 045-t*4jnd 
118 Iiid Cas 312 , A JR 1927 All 694-103 loa 


hat issue which is material to the deasion 
R 1933 Lah 179 


Appeals prou Ordbrs 


104 rs 588 ] (r) An appeal shall he from the following orders, and 
r , , , , , save- as otherwise expressly provided in the 

order from wbiqb appeaVhes of jl,,^ 

being in force from no other orders — 


(n) an order superseding an arbitration where the award has not been 
completed within the period allowed by the Court 
(^) an order on an award stated in the form of a special case 
(r) an order modifying or correcting an award , 

w an order filing Otrefuiinglo mean agiMrasm to refer to arbilra- 
(r) anorderata„n8orrefosiogtosta,a,o,i„),„et,„re ,s an aeree- 

ment to refer to arbitration , agiee 


(/) an order filing or refusing to file an award 
the intervention o( UieCqurt, 


m an arbitration without 
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barred by the pronouncement of judgment and drawing up of decree A I R 1925 
Pat. 810=4 Pat 670=7 P L T 644=93 Ind Cas 261 Where the decree is not 
in excess of the award or where the award is made through intervention of Court, the 
order is not appealable A I R 1924 Bom 324=26 Bom L R 171 = 79 Ind Cas 


474=>4 0 L J 481=8 O W N 789=A 1 R i93iOudh‘345 

Where the decree is not in excess of the award and where the an ard is made 
through inten ention of Court, it cannot be treated either as a compromise under r 3 
order, 43, or an order appealable under s io4(i)(f) A I R 1924 Bom 324 = 26 
Bora L R 171 = 79 Ind Cas 723 

Clause (gj— Order refusing or allowing relief under s 93 is appealable 49 Ind 
Cas 86=25 M L T 46=9 L W 69 But order made by s 95 by a Small Cause 
Court is not appealable 36 M L ] 435 = (i9i9)M W N 490 = 50 Ind Cas 886 , 
but see 26 Ind Cas 359 

Clause (h) — Both an order of arrest and of attachment befoiejudgment are 
appealable A I R 1924 Rang 361 = 2 Rang 362=3 Bur L J 159=84 Ind Cas 
270 Appeal from order of arrest or detention in civil prison of a person othenvise 
than m execution of decree IS competent I36!nd Cas 367=1932 A L J 22i = A 
I R 1932 All SJ4=A L R 1932 All 508 Appeal lies under s 96 though not 
under s 104 (h) from an order issuing arrest wanant against judgment debtor A 

I R 1924 Lah 360 = 73 Ind Cas 766 Order in execution of decree under s 9 

Specific Relief Act is not appealable therefore no appeal lies from an order for 

P W R 1917 18 P L R 1917 = 39 Ind 

( Both an order of arrest and of attachment 

' ler of arrest is not eruneiated n order 43 

by s 104, and be nj, a statutory r ght given 
I ' of procedure and ran lot be taken away by 

rules coitained in the schedule Its omission from order 43 does not mean that it 
does not exist A 1 R 1924 Rang 361 — 2 Rang 362-3 Bur L ] 159-84 Ind 
Cas 210 

tatter under a particular rule if 
22 Rom L R 1126-59 Ind 
XXI r 66 8 L B R 350= 
/ 10 Bur L T ii 5“36 Ind Cas 40'* Order refusing to take action under Order 
39, rule a (3) IS appealable 39 M 907 “3L W 430“3o M L J 523=19 M L T 
314=34 Ind Cas 588 No appeal lies from order granting leave to sue receiver for 
■(damages AIR 1921 Bom 427=458 99 Appeal does not he from an order 
in terms of compromise passed in appeal by the District Court AIR 1922 Lah 
309=3 Lah i7S = 66 Ind Cas 258 Order pernmting withdrawal of a suit under 
Order 23, rule i, does not amount to a deciee and hence is not appealable A I R 
1922 Lah 267 = 65 Ind Cas 719 Older refusing withdrawal of execution case is 
appealable A I K 1922 Pat 525=1 Pat 232=3 P L T 445 = 65 Ind Cas 122 
Order made after preliminary decree directing Commissioners to ascertain value of 
the property and take possession, is merely an interlocutory order and as such not 
appealable A 1 R 1921 Oudh 224=24 O C 366=65 Ind Cas 983 No appeal 
lies from an order which is either conduional or provisional and does not result m a 
final decree A I R 1924 All 376=46 A 372=22 A L J 34s = 79 Ind Cas 363, 
No appeal lies against an Older, under the Arbitration Art A 1 R i92jSind 81 
See also Si Ind Cas 759=17 SLR l9a=A I R 1923 Sii I jo \n oroer 
allowing a suit to be wiihdrawn with liberty to bring a fresh suit is not aj ptilable 
A I R 1926 Oudh 184 = 88 Ind Cas lo.g Appe I lies fro 1 Order un tr S ^cession 
Act passed by the District Judge to High Court and is „u\erneJ ti j roi. ^ute b> 
the provisions of C B Code relating to appeals ^ I R 1929 to —no Ind 

Cas 401 

Order granting interest on mortgage monej for period during which sale-proceeds 
of mortgaged properly arc Ijiug m Court is not appealable but is open to rc\ is on- 
A I R 4929 Rang i27 = \\Slnd Cas 416 Anappeal from an order graattrg an 
amendment as suclx cannot lie unless U be considered as a question ofreiieir. 
A 1 R 1929 Cal 676=50 C L J 12=33C W N 9}S = j7 C 549= 122 led. Cas 
C. C. H. Vol 1—36 
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' ■ ■ ■ ■ Code an order for filing an 

• act the order of reference 

■ , . , ppealabic A J R 1926 All 


m appeal lies iliercfrom 65 I*. W. R 1917=62? W. R 1917=39 Ind Cas 5°^ 


850 

Clause ^f) — There is no ippcnl against the appellate order of the District Judge 
flismissin » in nnniicaiion to file an awinl A I R lo’o T ih co7=i20 Ind Cas 277 

. . n a suit pending 

. . ah 369 Where 

, a revision lies 

110 Ind Cas 303 = A I R :929 Lair 367 Order filing or refusinff to file an av-ard 
on arbitration without the intervention of Court cannot be regarded as a decree A 
T P 1038 T ill is7=nlih i8o-»io7lni r-** *»rA Ti tn onlv final orders 


party amounta to an order filing an award though there is no express 
effect A * ' ' Ind cas 533 

Order relu under s *0 

Ind Cas 5 sed after the objecitona 

.ceiiaia-Os:'>' • . 73 Ind Cas b 30 =A 1 

''?ij "whereby a single oroVi*-?n award directed to be filed and a 

ntained 

a efusing 

^ tn file an award is appealable and in absence oi any rules made by me mgu Court 
/ ,nH«r2o C P Code IS to be followed AIR 1921 All 273-19 A L J 132= 
43 A 348'='6 i Ind Cas 269 But an order filing an award m reference by Court 
and under para 19 Sched 

refers 10 cases referred to • • 

Under the Letters Patent 
not so under s 104 (0 45 

setting aside of /Jur/r I _ _ ^ • 

I -,2 = 33 Ind Cas So Where part ofa private award is outside the scope ot 
arbitration the decision of Court on application to file IS an order and is appealable 
No second appeal can he from decision in appeal 66 P R 1915 = 146 P W R I 9 t 5 
— 31 Ind Cas 80 


Esparto — Exparte decree passed m an application filed under para 20 Schedule 
11 of theCode is appealable A I R 1928 Mad 969=55 M L J 262 = 29 L W 49 o- 
iiaind Cas 691 Appeal from order under s 104 (t) is governed by Art it. Schedule 
II Court fees Act, for Court fees A ! R 1928 Lah 137 = 9 Lah 380=107 Ind Cas 
756, see also 6 Luck 703 For appeal against order filing an award without the 

intervention of the Court, the Court fee stamp IS of eight annas A I R 1927 AH 
771 = 3 SA L J.741-103 I«d Cas 315 

Appeal lies against order refusing to execute an award under the Cooperative 
Societies Act, holding It to be a mere nullity A I R 1926 Lah 547 = 8 Lah L J 
310=27 P. L R 706=97 Ird Cas 288 The right of appeal to file an award i» not 
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baited by \he pronoynccTiiem of juigmenl anil drawing up of decree AIR 1925 
pat. 810S4 Fat 670=®? P L T 644=“9llnd Cas 261 Where the decree is not 


474=140 L J 481^80 W 789=A I R 1931 Oudh^345 

Where the decree is not in evcess of the award and where the award is made 
through inieriention of Court, it cannot be treated either as a compromise under r 3 
order, 43, or nn order appealable under s 104 (i) (f) AIR 1924 Bom 324=26 
Bom L. R 171 = 79 Ind Cas 723 

Clause fgj— Order refusing or allowing relief under s 93 is appealable 49 hid 
Cas 86=25 M L. T 46=9 L W 69 But order made by s 95 by a Small Cause 
Court IS not appealable 36 M L J 435 = (‘9t9) M W N 490=50 InJ Cas 886 , 
but see 26 Ind Cas 359 

Clause (h)— Both an order of arrest and of attachment before judgment are 
appealable AIR 1924 Rang 361 = 2 Rang 362=3 Bur L j 1,9=84 Ind Cas 
270 Appeal from order of arrest or detention m civil prison of i person otherwise 
than in execution of decree IS competent I361nd Cas 367=1932 A L J 22i = A 
I R 1932 All 524 =A L U 1932 All 508 Appeal lies under s <56 though not 
under s 104 (h) from an order issuing arrest warrant against judgment debtor A 
I R 1924 Lah 360 = 73 Ind Cas 766 Order m execution of decree under s 9, 
Specific Relief Act i* not appealable tbetefore no appeal lies from an order for 
warrant, arrcat of judoinent debtor 5P W R 1917 18 P L R 1917 = 39 Ind 
Cas 379. see also 39 Ind Cas 375 Bmh au order of irrest and of attachment 
before judgment are 'ippcalxble nn order of arrest >s not er n eriied in order 43 
rule I the r ghc is sj cr hcill) t,i'en b) » 104, nid Ik. ig -» s an tnry right giicn 
m the body of the Code IS not a miller of profcditc II d rii i 0 !e ukci i\ay by 
rules contained in the schedule Its omission from order 43 docs nut mein that it 
doesnotexisl AIR 1924 Rang 361=2 Rang 362 = 3 Bur L J 139=84 Ind 
Cas 210 

• lauer under a particular rule if 

22 Bom L R 1126=39 Ind 
, XXI. r 66 8 L B R 350- 

; to Bur L T 115 = 36 Ind Cas 402 Order refusing to take action under Order 
39, rule 2 (3) is appealable 39 M 9o7 = 3L W 430 = 30 M L J 523=19 M L T 
314 = 34 Ind Cas 588 No appeal lies from order granting leave to sue receiver for 
damages AIR 1921 Bom 437 = 45 I' 
m terms of compromise passed in appeal 
309=3 Lah 175 = 66 Ind Cis 258 * 

Order 23, rule i, docs not amount to a 


It nd Cis 122 
tainialue of 
d as Such not 

• 5 No appeal 

result in a 

fiiul decree A I R 1924 All 376=46 A 37'»=23 A L J 345 = 79 Ind Cis 363, 
No appeal lies against 111 Older, under the Arbitration Act A I R i>,2j Smd 81 
See also 81 Ind Cis 7>9=t7 S L P » • r. 

allowing 1 suit to Le wilhdrann with hb 
A I R ig:6 Oudh 184 = 88 Ind Cis 102 
Act passed by the Disinct Judge to 

the provisions of C B Code relating (oappeals A I R 1929 tang ioj=iiSlnd 
Cas 401 


Order gnntuig interest on mori^ige money for period during which sale-proceeds 
of mortgaged property ate lying Court is not appealable but is open to revision 
A I R 19:9 Rang 127=118 Ind Las 416 Anappcal from an order gran/ic’ an 
amendment as such cannot be unless it be considered as a question ofretipw 
A I R 1929 Cal 676=50 C L J 12=33C W N 93^=57 C 549= 122 Ini clT 
C. C. H. Vol 1-36 
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634 No ippeal lies from an order giving or refusing leave to bid at an execution 
sale A I il 1929 Mad 903 = 122 Ind Cis 161 The Code does not provide for an 
appeal from an order passed under s 151 and cannot therefore be maintained 
A II R i9jO Lair 789 = 31 P L R 477=ai2 t-ali L J 7i»i22 Ind Cas loz No 
second appeal lies from order conCrming the auction sale Non adherence to the 

5 the sale 
326. This 
r Rule loi 
R D 160 
rues to the 
3 A non 
IS drawn 


Sub-section (2) — Where a case is reminded on appeal from an order returning 
plaint for presentation to proper court, no further appeal from the order of remand 
cm he Nor there t 
npt lie from the result 
framing order as on 

not otherwise lie A. • * 

Second appeal canno • 

(j) A I R 1930 Lah 

An appeal lies from 

and IS the proper pr 

ground of want of c 

A I R 1929 Lah 472 J 


the High Court as order dismissing the objecuon was under order XXI r 9* ^ 

the appead waswider order 43 A I R 1929 AU 553“ ^3° Where 

the memorandum of appeal purports to be one under s 90 order 21, r 92 ana 

order 43 rule 1 (j) C P Coi 

provision, second appeal cannot 

loS lad Cas 391 Second ap 

refusing to sec aside a sale under 

R°t9‘2rLs3f .ffisVlnJ Cas 384^ A stcond appeal jp.nst an order revere 
mg order Of lower court and setting aside sale under order 21 r, 90 is not competent 
A I R X924 Pat 803= S P L T 443=78 fnd Cas 315 

r - „ oreter mder order 43, rule i (a) and 

J Cas 304 , see also 62 

Under section 104 (2) no 
but It cannot take awTy 

tbrngh" " ^tters Patent A. I R 

1022 Lab order is not appealable 

but ifiu 1921 Lah 265 = 82? L 

R 1922=67 iuu t-f - «A. w ler in terms of compro 

mise passed in appeal by the District Court A I R 1922 Lah 309 = 3 Lah 171; = 


revision lie 43 A 334 — ^9/ * ' 0^5 

P W R i9"t No second 

auction purchasere to set as saleable 

interest 45 Ind Cas 701 ^ 44, to second 

appeal 41 Ind Cas. 121 Allied fraud m sale proclamation is no ground by 
ustif for second appeal a, C I. J 399-40 Ind Cas 426 Second appeal doci 
not Iio under s 10 of Lelteis Patent from an appellate order dismissinj: application 
underotderai, tuln90 39A.191-ISA L J 461.39 Ind Cas 460 Order passed 
under order 21. rule 92 can be interferred with by the High Court where the applica 
non IS a combined application under order 21, rule 90 and order 21, rule 22, if appeal 
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lies from the decision under ordersi r 22 A I R 1921 Pit. t45n2 P, L T 
^ ^*3 Subsections dcils with inicrnil I’npcils 

within the limits of Briiisli indn. Section 104 does not nkc luiy the ficiicrnl neht 
01 appealing to the crOT\n jjucn by section 109 A I R if:4 P C 49 S «34 M lV 

=8?ivM;7?i '^=«-=o t- '< s“= 

105 . [S.S 91 ] (i) Site as olheruise express!) protideJ, no .nppeal sliall 
Other orders from tny order made L) a Court in tlio 

hnt »», ^ , exercise of its origjiul or apj cllaJe juttsduiion , 

or4r ^ appealed from, an) error, defect or irregulaul) m any 

ODj..ction in the memorandum of appeal 

from ‘"'f 1°' ““= Mmirranccmcnl of lltii Code 

p^,otfrrrrpo\;;;^^^ —i-cf'bp 


9 A. 
3)9 


W .■• .r a' ;y‘f m“ 7 C •'.‘.■k': 

Any .rronenuT So m >“"'“11 iplr!!.""!' 
decree 6 Imj Cas 239 -^ ML T 7a«ao**M'l 1 ’ i ,** l’«* d from tl r Im d 

so.ohoyN L R ,6r”,I,o„ t u o”, Sb nr}'"' ^ 

cannot he ^nnp^^Ir.^^ o......... .. . 7'’ .* ” .3^* * ‘ ou,.h ImErtn um... i.. 


cannot be ippcalcd agimst u cm lie inierto uiory o 

AIR t9aO<Iad 9S8-JJ L \\ 59! M l V 70 - - 

seciiompplies to ail inicrlncuiotv orders orders ana ^ rUts 

4 L W Ind C. 74 A., .S^“vta Vfrf/S' , ttV,',';"' 

decree any findings on prehminary issues regardinv’ lur.Uri.on « ’ front 

A I R J92I Bom 220*23 Bom L R 9:-45 B ' - Jurisdiction or limimtinns 
allowing subsucutioti of heirs or setting aside ler 

cannot Le qesnoned m an appeal from a decree art 

> 70=37 C W N i38 = A 1 R 1933 Cnl 49 ? * as 

arbitrators for rcconsideratior the subsequent order supersedmi arbiTnim ^ 
open to diallenge in appeal in •’s n u hcas these orders do not affect ilie 

.jO=U6 Ind Cm J?" 


on merits A 


_ s n u hcas these orders do .'..-eL h 

'"33 Lih '■P4-A I U 193y Lai, 5,0-146 I„d c?. 

But an order setting aside an award is ai order affertmn n p > 

of the case wuhin the ann i* 

preferred ihciefrom, n cai 
A L R 1934 Oudh 19= i< 
cannot be questioned in a 

P,L.R 221 = A I R 1933 ^ah 152-14 Lah ^61 = 141 inl Cas 

however be questioned m second appeal *if it affec s the decision of the' 

I44lnd Cas I33=A 1 R 1933 All 294 =i93jA L J 561 An order setim^ 
abatement IS non appealable 14A L J 610—35 In I Cas 209 “ 


334 


, decree 
^baictnetit 
merit 3^ 


In an appeal from a decree the appellant is entitled lo chal enge u on the cm 
of any error, defect or irregulanl> in any order affrciitib ihe decision of thg 
and It IS lor the Court to which appeal is referred to consider wlni point* a* 
appellant is entitled to urge m such an appeal The sane principle app|,.,^ 
appeal 10 the Privy Council 3j Bom L U 4t5=\ I K 1933 Bom 
Ind Cas 258 “jub section (0 does not api 1 > to an order passed after .iccrce as 
order is not mierlocutory order A I U 19 S Ml I 94 = -*6A I J i66=n.j < 
Cas 41 Scciions 103 ami 99 arc not muiua 11 > destruunc \ I U 19271x111^ , *«• 
5 Rang So-ioiliul Cis 379 1 his section enables an order superse lin„ ai 

lobe a ground of attack in an c"*! from ■» hnal decree A I K 19', \l! 

916^23 A 1 J Inl Cis -ij In an q j •- il framtUliiil k 

lattni n suit w licie there i> no aj 1 e il from t reliminar) dccice, il e diit) cf ' 
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634 No ippeal lies from an order i^ivint or refusnt. leave to bid at an execution 
sale AIR 1939 Mad 903=ai22lnd Cas 161 The Code does not provide for an 
appeal from an order passed under s iji and cannot therefore be maintained 
Aj I R I9j0 Loir 789 = 3* P L R 477 «i 3 Lah L J 71 = 133 Ind Cas 102 No 
second appeallics from order confirming the auction sale Non adherence to the 
compromise by which the judgment debtor withdrew liis objection to the sale 
cannot affect the compentcncy of the second appeal A I R 1934 Lah 336 Tbs 
secuoi read wuh Order 43 show that no appeal hes against an order under Rule 101 
ofOrderai Such an order may however be made subfcct of revision 16 R D 160 
* ' * c of the parties to the 

W N 903 A non 
, the order is drawn 

up in the form of a decree. A f R 1934 Pat 13 

Sub-section ( 2 )— Where a case is remanded on appeal from an order returning 
plaint for presentation to proper court no further appeal from the order of remind 
can lie Nor there ( 
npc lie from the result 

framing order as on 4 

not otherwise he A 41 • 

Second appeal canne • 

(3) A i R 1930 Lah . • 

An appeal lies from 
and IS die proper pr 
ground of want of c 

reed to pu'rcbase at the estimated value 
jrt and therefore, if the sale be said to have 
_ ^ . greater amount great loss would result to 

him and the court of first instance dismissed the objection, 00 secoi^ appeal lies to 

the High Court as order dismissing the objection was under order XXI r 92 ^ 
the appeai uasunder order 43 A 1 R 1929 AIL 553 =ti 5 Cas 630 Wnere 
the memorandum of appeal purpo 


R'^igadLah* iJi^sVlnd Cas'lsI ** second appeal against an order ravers 
ixig order of lo ver court and sciimg aside sale ** ^ SO is not competent 

A.r R 1924 Pat 803*= 5 p L r 443-78 8>S 
. No second appeal lies from at, appellate oxdcx under order 43, rule i (a) and 
* remanding the case for trial on merits a Lah 587*=68 Ind Gas 304 , see also 63 
Ind. Cas. 986=3 Lah L J 463 = A. I R i 9 ’t Lab 156 Under section 104 (z) no 
•^prond noneal lies from ihe order specified m sub section (i) but it cannot take awiy 


had no saleable iiiieTCst 45 Ind Cas 7®' So also no second appeal **15 competent 
from au appellate order under ojrder 43 rule i (a) nor does ihe remedy by way of 


Cas 3=7 
tmon by 
saleable 
o second 
ound by 
peal does 
jphcation 
r passed 
apphea 

. if appeal 
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lies from the decision under order 21 r 22 A I R 1921 Pat 145 = 2 P L T 
401 = 6 P L J 319=61 Ind Cns 823 Subsection 2 deals with internal appeals 
uithin the limits of British India Section 104 does not tike away the general right 
of appealing to the cron n given by section 109 AIR IC24 P C 49S“34 M L T 
62 = 51 C 561 = 51 I A 72=23 ALT 386=46 M L J 628=26 Bom L R 586= 
28C W N 977 (P 0=83 Ind Cas 531 

105. [S. 591] (i) Save as otherwise expressly provided, no appeal shall 

Other orders order made by a Court in the 

exercise oT its original or appellate jurisdiction , 
but, where a decree is appealed from, any error, defect or irregularity in any 
order, affecting the decision of the case, may be set forth as a ground of 
objection in the meraoranduin of appeal 

( 2 ) Notwithstanding anything contained in sub section (i), where any party 
aggrieved by an order of remand made after the commencement of this Code 
from which an appeal lies does not appeal therefrom, he shall thereafter be 
precluded from disputing its correctness 

Scope — There is no law in India which compels a party to appeal from every 
interlocutory order under the penally, if he does not do so, of forfeiting the benefit 
of the consideration of the appellate court and whether the order is subject 10 appeal 
or not, the party aggrieved can impugn u in an appeal from the decree 7C 148, 
9 A 447 , 10 A 97 , 14 B 232 , 12 M I A 185 14 B 232 10 M I A 

359 » 7 M I A 283 Ar appeal lies against the final decree of a Court within the 
nieaning of this section though the only ground of appeal is the erroneous decision 
of Court in regard to an interlocutory order It s not necessary for a suitor 
to appeal from every interlocutory order by which he ma> feel himself aggrieved 
Any erroneous inierlo utory order may be set as de in the appeal from the final 
decree 6 lid Cas '’39=8 MIT 72-20 M L J 805 M W N 1910 226, 
see also 7 N L R iC’ 2 Bom 1 R i'll) 4B 302 Ti o i„h interlocutory order 
d to in an appeal from find decree 
L J 79-129 Ind Cas 63 This 
and decrees leading to final decree 
arty can challenge in appeal from 
ardmg junsdicuon or limitations 
627—60 Ind Cas 885 An order 
^ „ an abatement passed by a trial court 

> section 145 Ind Cas 
rem iting the award to 
eding arbitration are not 
^ affect the final decision 

on merits A l“ R 1933 Lah IJ94=A 1 R 1933 Lah 530=146 Ind Cas 334 
But an order setting aside an award is an order affecting the decis on 
of the case within the meaning of this section, and even if no appeal is 
preferred therefrom, it can be rce 

A L R 1934 Oudli 19=10 O W lent 

cannot be questioned in appeal 34 

P- L R 22I = A 1 R 1933 Lah 152—14 Lah 361=141 Ind Cas 337 h may 
however be questioned in second appeal ‘if it affects the decision oflhecase" 
144 Ind Cas 133= A 1 R 1933 All 294=1933 A L J 561 An order setting aside 
abatement IS non appealable 14A L j 610=35 Ind Cas 209 

In an appeal from a decree the appellant is entitled lo chal enge it on the ground 
of any error, defect or irreguhniy m any order affecting the decision of the case, 
and It IS for the Court to which appeal is referred to consider what points the 
appellant is cnlilled (o urge in such an appeal The same principle applies to 
appeal 10 the Privy Council 35 Bom L R 4is=A I R 1933 Bom 251 = 145 
Ind Cas 258 Cub section (i) docs not appl> to an order passed after decree as the 
order is not interlocutory order A I R 19'SAll I94 = -6A L J 166=114 Ind 
Cas 41 bcciions 105 and 99 arc not mutually desiractne A I U 1927 Rang 150= 

5 Kang 80= 102 Ind Cas 379 This section enables an order «upcrsecling an award 
to be a ground of attack 111 appeal from a final decree A 1 R 1925 \|| 

916=23 A I J 656=89 Ind Cis 713 1 1 an apjwal from ihc final liecrec ofa 

I artiuon suit, wlieie there is no aj j eal from ireliminaty vlccice, tl e diuy of Appellate 
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Court IS to see whether preliminary decree was capable of enforcement A 1 R 
1924 Cal 80=38 C L J ui=75 Ind Cas 319 This section does not apply to 
order refusing permission to withdraw with liberty to bring fresh suit as the order 
IS such as vloes not iffect merits AIR ig’S Cal 711=41 C L J 186=86 Ind 
Cas 1029 Question of cus oin can be agitated in second appeal from final decree 
if certificate IS obtained A 1 R 1923 Lab 535=5 L L J 392 = 73 Ind Cas 650 

Save as otherwise expressly provided— ‘Save as otherwise expressly 
provided’ means except as provi led in Acts other than the Civil Procedure Code 
AIR 1924 Rang 237 = 2 Rang 117=^ Ind Cas 746 

Decree — The word decree ’ should be construed as meaning a decree passed 
by the Court which made the order wbicb is alleged to be erroneous, defective or 
irregular It is open to a Court of appeal after remand by the appellate court and 
the subsequent decision by the oiigmal court 5 M L T 75=32 M 318=2 Ind 
Cas 525 

Requirements under this section — ^This section contemplates two things, 
there being a regular appeal about something else, and in that appeal the insertion of 
a ground of objection 22 A 366= A W N 1900, 109 


Error, defect or irregularity — These words mean an error, defect or irregu 
larity in procedure of law and not in mailers of fact And even then i e where there 
is any defect etc in procedure or in law, it should be such as to effect the decision 
of the case 12 A 200 An error, defect or irregularity in any non appealable 
loculory order, affecting the decision of the case may be set forth as a ground ot 

objection in the memorandum of appeal A I R 19 2 All n8=44 A 5*4“®° " 
L J 349=66 Ind Cas 920 , see also A I R 1923 Mad 147=46 M 47*43 M L J 
406=74 Ind Cas 804-16 L 
a person party m appeal 
appeal unaer this section j 

Ind Cas 493 Enor, defect ,, j ,« 

form ground of objection in appeal against final oroer AIR I9’5 “1“ 199*40 
M 267=47 M L J 710=21 L W 136*85 Ind Cas 333 Error, defect or irregu 
larity m an interlocutory order though partly in favour of an unsuccessful 
be made a ground of objection in appeal if It affects merits A 1 R 1927 Cal 733* 

46C.L J 5i = io4lnd Cas 151 Error defect r- «« ws 

section must be of law or procedure and n' 

266=9 Pat 102=125 Ind Cas 136, 3* ^ 

i 84=A I R I9'’9 
thing as advancing 
the said order 133 Ii 
Though interlocutory 
error, defect or irregularity 11 


irreaulanty mentioned m 

or r«ct A I R 1930 Rat 
W N 1020=115 Inn Cas 
order is not the same 
, defect or irregularity in 
I R 1931 All 294 (F B) 
e objected to m an appeal or 
.a the~final order AIR 1930 Pat 626 = 9 Pat io2 = 
25 Ind Cas 136 Appeal from an order i» diffeient from ground of appeal about 
/ error irregularity or defect therein AIR I 93 > All 294 

Affectmg the Decision of the caise — Affecting the decision of the case 
crived at ta the decision of the case on merits 
W N 1020 ns Ind Cas 183 , A I R 
, 3 is ifio (F B) Order setting aside an award 

^ ^ „ therefore an appeal from the Soil decree such 

an order can be quest oned AIR 1929 Cal 322 = 56 C 21 = 121 Ind Cas 675 
Defect m procedure affecting the decision of the case is a good ground of appeal 

nd Cas 304 Decision of a case 
ion and it cannot be set forth 
AIR 1921 Lah 145 = 3 Lah 
J-* J 5V- 0“ A » V- -■ XA jw J , 37 Ind Cas 844 Order of 

lower Appellate court setting isi le abatement is such as affects the merits and can 

be made ground of appeal as p'rs 10,(1) AIR 1923 Lah 230=71 Ind Cas 
587 . see also A I R 192^ AH 426-47 A 555 = 23 A L J 449-87 Ind Cas 211 , 
85 Ind Cas 100= A I R 1925 Cai 473=4© C L J 588 , A I R 1925 Cal 766= 
52 C 472 = 29 C W N 675 = 8, Ind Cas 100 AIR 1923 Lah 230=71 Ind Cas 
587 Order seurng aside an a«ard IS non appealable but can form ground of obiec 
non la appeal if it affects menu A I R 1928 Lah 753=110 Ind Cas 748 The 
word ‘ affecL ’ predicates that the error, defect or irregularity m the order has infl i 

enced the conclusion in such a way that an unjust result has been arrived at m the 

decision of the case on the merits 1931 A L J 377 = A I R 1931 All 294 (F B ) 
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It IS not necessary to read into s 195 additional words "on merits'. AIR 1927 
Rang 150 «5 Rang So=io2 Ind Cas 379 

Order setting aside an ezparte decree — ^"Affecting the decision if ihe 
affecting the decision on the raents Where an decree was 

passed and was set aside on an ipplicaiion for review held that the propriety 
of setting aside the rr /ar/rf decree could not be questioned in an appeal which 
was passed ultimately after review AIR 1931 All 329=13* Ind Cas 
518, see also A I. R 1931 All 294 (F B)=i93t A L. J 377=133 Ind 
Cas 129 This section does not apply to order setting aside /r decree where 
such order does not affect merits AIR 1927 B 455 = 5 * H 493 = 29 Bom L R 

9*5=103 Ind Cas 262 , A I R 1923 Ljih 425=72 Ind Cas 40 , 79 Ind Cas 69= 

I R 19*4 All 929 , see also 3 O L J,23t = 34lnd Cas 713, 31 Ind Cas 914= 

40 P R 1916— 133 P W R 1916 But this section applies when that order affects 
merits [ R 1924 Mad 890 = 47 M L J 641=20 L W 954=85 Ind Cas 808; 
t}^ *927 Rang 150 = 5 Rang 80=102 Ind Cas 379 , A I R 1929 Lah 174=118 
Ind Cas 434 , A 1 R 1929 Cal 322=56 C 21 = 121 Ind Cas 675 

and an 
ournment 

1 R 19:5 Pal S 34-7 P L T 381-1925 Pal '199-91 lad Cas 167" 

let cannot be challenged Grounds 
attack A 1 R 1928 Ran^ 297 = 
- I if not appealed against precludes 

atspuungiis correctness thereafter A I R 1928 Cal 325=55 C 506=110 Ind Cas 
11^1 t9 6 Nag 164-89 Ind Cas 1009 A 1 R 1923 Nag 283= 

lO'SPat 530 -*^? L T So5-88Ind Cas 49 sTA I R 
^ J4i’77oInd Cas 893 AIR 1926 Cal S 09 - 9 « Ind 
Cas 287 I 72 Inl Cas 588 Ka pany i. aggrieved by order of renand from which 
an appeal lies he iiuisc appeal (herefrom or else he shall be prei.liidcd thereafier from 
disputing us correctness A I R 1923 Mad 67-fi922) M W N O37-43M L. j 
340=31 M L T 465 = 69 Ind Cas 673 , see also A 1 R 1925 Nag 185 = 80 Ind 
Cas 626, 65 Ind Cas 74$|63tnd Cas 845 , S3 Ind Cas 644=1 Lah 51 , 46 Ind 

Cas 816 > 46 Ind Cas 922, 20 C W N 43=32lnd Cas 866 , A I R 1923 Pat 

4S-2 Pat 207 = 3 P L T 765=68 Ind Cas 363 , 70 Ind Cas 893=1 Bur L J 
231 = A I it 1923 Rang 29,62 Ind Cas 703=40 M L J 528=14 L W 236, 
61 Ind Cas s75«iA I R 1921 Nag 129, 60 Ind Cas 975= A I R 192 * 

All 276=19 A L J I39 = 43A 377. 57 Ind Cas 52=2 U P L R 

(Lah) 120 , 47 Ind Cas 886, 86 Ind Cas 6 o 3 =A. I R 1925 Mad 916 

. Order of remand as to existence or non existence of a custom is not appealable. 76 
P W R 1017=109 P L R I9i7=39lnd Cas 775 Where the defendants have 
faded to raise the objection as to attestation before the High Court where the case was 
remanded, s 105 precludes them from raising it at the subsequent stage of the same 
litigation 35 Ind Cas 571 

i of lull Bc'ch case in 29 C 758 
High Court before whom case 
.can dis regard remand order and 
3— 2 Pat L W 7i=4t Ind Cas 
ectsjon on other point also must 


be thought to bo confirmed by remand order 
739=16 L W 447 = 74 Ind Cas 597 Pcndingsi 
on undecided issues The Court can disregard 
for 


court cf co-ordinate jurisdiciicn 
IS I court and laying down law on 

ren • Ind Cas 136 Remand order 

IS AIR 1925 Oudh 527 = 83 Ind 

Ca ^ , s affected on merits A I R 

1923 Oudli 177 = 26 O C 10= JO O L J 36=73 Ind Cas 591 Section J05 does 
not (.oiittol Art I3 Letters Patent Hence order of remand can be attacked m an 
appeal under Art 15 against the Anal decree A I R 19:9 Mad 349=30 L W 
787 = 118 Ind Cas 291 bcction 105 (•») predudes a person from disputing after 
wards correctness of remand order which is appealable but against which no apj>eal 
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be appealed agimst in Piivy Council AIR J925 Nng 349 = 22 N L. R 132=88 
Ind Cas 69 , see also A I R 1925 Rang 147—3 Bur L J 248 = 84 Ind Cas 519 

W 43?=78 Ind Cas 938 A person 
eluded under s 105 (2) C P Code 
al lies to the Privy Council against tbe 
^ „ , j icil under s 109 (a) on the ground 

tint the decision of the Htgh Court is not a final order or ‘a decree passed on 
appeal by the High Court s 103 (2) would have no application A L R 1933 ^ 
553-=35 Bom L R 458=144 Ind Cas 9i6=A I R 1933 B 260 

An aggrieved party can dispute correctness of remand order in second appeal 
if he be otherwise entitled to do so AIR 1926 Mad 900—51 M L J li 9-'24 
L W 6 jO =97 Ind Cas 790=1926 M W N 613 Although a party cannot refer 
question decided before order of remand court can re open the same if necessary 
A I R 1926 Mad 830=94 Ind Cas 226 Subsection (i) does not apply to a remand 
order returning pHint by Appcihte court as It does not a/Tecf merits AIR 1926 
Mad 000=51 M L J n9=(i926)M W N 613 = 24 L W 6jO=97lnd Cas 79° 
Obieciion as to imcndment of plaint must h* iiLen before order of remand A I R 
1922 Cal 255 = 26 0 \V N 73 = 35 C L J 25=65 Ind Cas 39 reniand 

IS appealable if Appellate Court confirms dism ssal of suit in part and remands the 
case as to the other part A I R 1921 Lah 154=3 Lah L J 426=2 Lah 252-63 
Ind Cas 7?6 

108 (S 5891 Whore amppeal from any order IS allowed It shall lie 
,,,, « , .to the Court o which an app"al would lie 

What Court to hear appeals decree tn ihe suit 111 which such order 

was made, or where such order is made by a Court (not being a High Court) 
in the exercise of appellate juctsuction, then to the High Court 
General Provisions rblatisc to appeals 
107 [S. 5 S 2 ] (r) Subject to such conditions and limitations as 

_ , . ys may be prescribed, an Appellate Court shall 

Poivers of AppcUue Court power— 

(fs) to determine a case finally 
( 3 ) to remand a case 

(e) to frame issues and refer them for trial , 

(d) t ) take idditio lal evidence or to requ re such evidence to be taken 
(a) Subject as nfuresaid the Appellate Court shall have the same powers 
and shall perform as nearly as may be tbe same duties as are conferred and s 

imposed by this Code on Courts of original jurisdiction m respect of suits 
instituted therein 

Object of the section— The provision of this section as elucidated by order 
41 rule 27 are clearly not intended to allow a litigant who has been unsuccessful 

m the lower court to patch up the weak pm of his case and fill up omissions in the 
court of appeal 53 1 A 254=A 1 R 1931 P C UJ=i 93 t A L } 513-33 Bom 
L R 1015 = 35 C W ^ 786=54 C L J i=(i 93 i)M W N 929 = 60^1 LJ 489 
Scope of the section -Sub-seciiot(i),s new Weihmkit desirable to have 
m the body of the Code a general provision about the powers of an appellate court* — 
Jir/ot/ of the Select Camnittee An appellate court has no power to order a 
■ nd Cas 39=18 C L J 613 

d memorandim on the last 
reject th** memorandum for 

provided y .„,c „ ,c, ,„d 3 .„y of t C " pYodP Tlol! 

of appeal ,f ,h= m,s.al.= be fo,,a 

J 43 Bui ihc ariellaie c uti rannoi all a person as responded wlo^wis 
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” m. 15 598=31 Bom L R 



ss of court by remaining absent 



indulgence case si ould not he 
l=i:6 Ind Cas 180 Appellate 



nconsisient 

pleadings A 

I R 

C W N 

430=“2q L, W 

501 = 

1“ (19:9) 

P C 104 (P 

C)- 4 

party for 

the ends of justice 42 A 48=17 A L j 

945 “S'i Ind Cas 289 The Appellate 


Court can pass order which the court of first instance might have passed inspite of 
order 39 r 2(3) 39 M 907 = 3 L W 430-3<» M L J S33=*‘9 L T 314= 
(1916) M W N 3‘*8 = 34 Ind Cis 588 The AppcUate Court is competent to add 
a party in appeal (1918) Pat 276=5? L W 216=3 P L J 409—46 Ind Cas 
39S AppeUaie Court can revise interlocutory orders though appeal 1 es from final 
decree 5 Pat L J 550=1 P L T 668=58 Ind Cas 281 Appellate couit can 
allow adjustment or withdrawal of suit if it sets aside first courts decree AIR 
19*6 Nag 4 4=9} Ind Cia 4'*4 Appellate court can return memorandum of 
appeal tor presentation to propercourt AIR 1923 Nag 310=8 N L J 63 = 74 
Imi Cas 93 I see also 74 hid Cas 33=A 1 11 1923 Nag 310 Appellate court 
can grant permission to withdraw or abandon part of a claim with leave to prefer 
fresh appeal AIR 1921 Bom 278=45 B 206*5:59 Ind Cas 210 Where the 
applicant is a party to appeal from the whole decree the Appellate Court can 
entertain application to have rjr/j»-/e decree set aside S J 07 does not confer powers 
tiQi couletted by order 41 M W N 808=22 M L T 480-7 L W 10=42 

Ind Cas 972 

Clausa (a) — Vide order 41, r 24 
Clause (b) — Vide order 41 r 23 
Clause (0) — Vide order 41 r 25 
Clause (d)— V de order 4' rr 27 28 

PtyWST oS appellate Court to reuaaud -ApptlUtv Cotit las nl creni 
power to remand 37 M L J 536*ioL W 359— 53 Ind 417 see also isC L j 
258 , 12 C L J 36S , 44 C 929=21 C W N 877-26 C L J 49“4» Ind Cas 
598,430 938=30 C W M 547 = 32 Ind Cas 751 , 15 C L J 6 36 M 492*24 
M I T 5l2=i;lnd Cas 859=(i9l2) M W N 100, 58 Ind Cas 664=5 P L J 


(1926^ M W N 5 Appellate Court will not insist on deciding suit finally 1/ the 
party be satisfied with remand Order AIR 1926 Lah 63 = 7 Lah 179=27? L R 
';o=8Lali L J 13 = 93 Ind Cas 344 Where the original Court held evidence to he 
irrelevant and the appellate Court hel 1 it relevant the remand is on preliminary point 
AIR 1923 JIad 505 (F D)=45M 9 oo=i6L W 425 = 43 M L J 3S4=3* ''I 
L T 208=69 Ind Cas 828 The po \er of remand may be exercise 1 when impor 
tant questions were disallowed dunng examination of witnesses resulting in a want of 
trial m the first Court j6 Ind Cas 813 
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IS preferred. Du» tJtc section, honetcr, does not preclude a person from raisin® 
case comes to the High Court. AIR 
■ • id Cis 130 Section 15 (2) does not rtpply 

I _ of High Court which is not final cannot 

be appealed agunst in Privy Council AIK J925 Naff 349-32 N L. R 132*88 
Ind Cas 69, see also A 1 K 1925 Ring 147*3 Bur L J 248 = 84 Ind. Cas. 519. 
AIR 1924 Mad 701=46 M L J 357=191! W 458=73 Ind Cas 938 A person 


( 


if he be otherwise cniitled 
L \V 630=97 fnd Cns 
question decided before < 


Its' A I R 1926 
1=97 Ind Cas 790 
remand A t R 
Order of remand 
rt and remands the 
m2 Lah 252 = 63 


Ind Cas 776 

100 13 6891 IVliere an ippeal ftom any order IS allowed It shall lie 

, to the Court 'o which an appeal woulti He 
What Court lo hear appeals , 1 ,^ the suit m which such order 

was made, or where such order is made by a Court (uot being a High Court; 
in the exercise of appellate ;urisulclion, then to the High Court 


General Provisions relatino to appeals 
107 . fS. 5^21 ft) Subject to such conditions and iiimtations as 
may be prescribed, an Appellate Court shall 
Powers of Appellate Court ponrer— 


(a) to determine a case finally , 

(^) to remand a case . , 

Id) evidejice lo be ta)cen. 

(2) _ I have the same powers 

and shall perform as nearly as may be the Same duties as are conferred and 
imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted therein 
Object of the 
41, rule 27 are clearly 

m the lower court » . -o -r - — . . - 

court of appeal 58 I A 2S4=A I K 1931 p c I 43 =i 93 i A L J 513=33 Bom 
L R 1015 = 35 C W N 786=54 C L J i=(r93i) M W N 929=60 M L J 489 
Scope of the section —Sub-section (i) is new *' Wc think it desirable to have 
in ibc body of the Code a general provision about the powers of an appellate court ' 
Repor/ of the Select Committee An appellate court has no power to order a 

nd Cas 39= t 8 C L J 613 
■■ ■ d memorandum on the last 

• reject th** memorandum for 

J . . 1 . / “V * 1 ’® deficiency m snmp as 

provided m order 7, rule it Ic) ^d s of ihe C P Code it Bom 

L R 902.=2! Ind Cas 3 p The nppellate court may strike out mme 
of wrong dsfcnjmt aiiU substilnlc proper iltrciidaiit in iho memoranciom 
of appeal if the mislahe be fan. yf* A I R ,930 All 131-123 I.iJ Cas 
S24 Apprllsic Cnurt C.V1 inakc a responilem an appellant il necessary 
A I It two All 7S6 -(„jP)A / J 02S, A I K 1927 Cil 37-44 C !. 

J 243 Ilui llic ippellale couit ranno, adj , pe,s„„ ,, responJenl who was 
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not a party to the original suit A 1 R 192900111. 3S3“53 B 598=131 Bora L R 
672 = 119 Ind Cas 634 Where party abuses process of court by remaining absent 
and by not adducing evidence msptte of courts indulgence, case should not be 
remanded A I R ig’g Lali 444=^0 P L R 93=Ji6 Ind Cas 180 Appellate 
court can reverse judgment if a party suppresses evidence or ruses inconsistent 
pleadings A 1 R 1929 P C 93= 1939) A L I 261 = 49 C L J 308 = 33 C N 
430=-»9L.W 501=31 Bom L R 721=157 M L I 565=11 P L T ioi= (1929) 
P C 104 (P C)-ii4 Ind Cas 592 Appella 
the ends of justice 43 A 48= 17 A L ] 945 
Court can pass order which the court of first - o 

order 39 r 2(3) 39 hi 907 = 3 L W 430=30 M L J 523=19 M L T 314= 
(1916) M W N 328=34 Ind Cas 588 The Appellate Court is competent to add 
a party in appeal (igiS) Pat 276— 5 P L ‘W 216=3 P J 409=46 Ind Cas 
398 Appellate Court can revise interlocutory orders though appeal hes from final 
decree 5 Pat I, J 550=1 P L T 668=58 Ind Cas 281 Appellate couit can 
allow adjustment or withdrawal of suit if it sets aside first courts decree AIK 
1926 Nag 4,4=gj Ind Cas 424 Appellate court can return memorandum of 
appeal for presentation to propercourt AIR *923 Nag 310=8 N L J 63 = 74 
Ind Cas 93, see also 74 Ind Cas 33= A 1 R i9'’3 Nag 310 Appellate court 
can grant permission to w ihdraw or abandon part of a claim with leave to prefer 

59 Ind Cas 210 Where the 
cree the Appellate Couil can 
^ _ S t07 docs not confer powers 

not conferred by order 41 (19S7) M W N 808=22 M L T 480-7 L W 40=43 
Ind Cas 972 

ClauB6{a)— Vide order 4ii t 24 
OlauSQ (b) — Vide order 4t r 23 
Clau&e (0) — Vide order 4t r 25 
Olauso (d)— Vide order 41 rr -*7 28 

Power of appellate Court to remand-^AppeJlatc Court has inherent 
power to remand 37 M L J 536=10 L W 359=53 Ind 417 , see also 15 C L j 
258 , 12 C L J 36S , 44 C 929=21 C W N 877=26 C L J 49«4t Ind Cas 
598 » 4$ C 938=20 C W M 547=3? Ind Cas 791 , 15 C L J 6 , 36 M 492 = 24 
M L J 512 = 15 Ind Cas 8s9=(i9i2) M W N 100, 58 Ind Cas 664 = 5 P L J 
nfi 0 Ind Cas 790-9 M L T 173=(IQII)2M W N 199 The powers of the 


tant questions were disallowed during examination of witnesses resulting in 1 want < 
trial in the first Court 36 Ind Cas 813 


To taka additional evidence, etc — Appellate Court can admit addition; 
w w ‘‘^quires A I R 19^6 P C 34 = 49 M 435 = 53 I A 84=31 

W N 56S=(i 926) M W N 495=24 L W iiS=44C L J 67 = 28 Bom L R 25 


Cas^Sg ^ 627-'A I K 1931 Oudh 298=14 0 L J 420 = 133 Inc 
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Subsection (2)— Under s 107(2} an appellate Court is mvejted with all the 
powers of original Court and has accordingly, the same powers as are conferred 
upon the original Court under order 7, rule 13 which says that the rejection ofa 
plaint shall not preclude the pKintiff from presenting a fresh plaint in respect of the 
same cause of action Applying this provision vtufaits mutindis to the case of 
appeals the rejection of a mem 
of Its Own Force, preclude t) 
proper court fee 59 C 388=1 
tins srciioJi an appellate court 

*35 lud Cas 243 = A I R 1932 All 370 Order 7, rule ii read with s 10(2) would 


108 [Ss 587, 590] 

Procedure in appeals from 
appellate decrees and orders 


The provisions of this Part relating lo appeals 
from original decrees shall, so far as may be, 
apply to appeals — 


(a) from appellate decrees, and 

(d) from orders made under the Code or under any special or local 
law in which a difTerent procedure is not provided 


Scope — The words so far as may be ' are no 
but mean so far as is consistent with (he principles 0 
decrees ** 53 

recorde vay v , , , j 

of the en done by consent and s 96 (3) read 

with s 57 Bom 2o6*»i44lnd Cas 448-^ 

35 Bom L R I27«A I U 1933 Bom 205 ^ 


Appeals TO THE King in Council 


109. [S 69S.1 Subject to such rules as may from time to time, be 
, made by H s Majesty in Council regarding 

When appeals lie to King in appeals from the Courts of British fndia, and 
to the provisions hereinafter contained, an 
appeal shall lie to His Majesty in Council— 

(a) from any decree or final order passed on appeal by a High Court 
or by any other Couii of final appellate jurisdiction , ' 

(3) from any decree or final order passed by a High Cjurt i" the 
exercj'e of original ciiil joiisdicUon , 

(<:) from any decree or order, when the case, as hereinafter provided, 
18 ceriified to be a fit one for appeal to His Majesty in Council. 


^Scope — There is nothing in s 104 10 take away the general right of appealing to 

/ N 79=7 N L T 
28 C W N 977 
a person is a legal 
,, ^ to appeal to His 

192* f V 603 = 1 Pat 590=4 P L T 239=70 


iho crowi 
62 = 34 
= 83 Ind 

practitioni. 
Majesty c: 
Ind Cas 


be granted A 

luu -yU Against orde ^ 

Ret ef Act of the Special Be 
A I R. igsi Bom 378=23 Boi 
Order as to the validity of 

by consent and a certilicate can be issued n respect thereof ^ j ^ ,022 Pat 

256=3 P L T 61 = 6 P L J 171 = 62 Ind Cas 235 Where the defendant nejiber 
fifed wmicn statement ror took any part m defending ihc suit, or the appeal to 
Hgh Court he cannot file a seiwrate appeal the Privy Council other than what .s 
filed by the rest of the defendants AIR 1021 pat p t t ••la t., i 

cas 500 t'o I “ “SainJI onler dismissing an appcH in dtriilcVSnttoS 

j^i’erind.cls '1"“'“““'"“'“ A I K -971P31 9?-sP lI T ir'-^P L V 
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An order refusiiij, to leave to appeal ut forma p luptris is not a final order A I R 
1927 Pat 175 = 6 Pat 67— loolnd Cis 886 An application forma paupern for 
leave to appeal to Privy Council IS not maintainable 1115 Ind Cas 832 Ordinarily 
an appeal which pnmz jaett falls under s 109 (a) cannot be convened into one 
under s 109 (c) merely because it fails to reach the money value required by 
s 110 AIR 1933 Oudh 394= 10 O \V N 394 

.from Older, dismissing application for 
It not being decree or final order 
vercise of the original civil jurisdiction 
Bur L J 294=79 Ind Cas 504 A 
yin Council 5 P L J 383-1 P L 
T 599=3? Ind Cus 243 ‘Any decree or order do not mean any decree or order 
Giber than ilic decree or final order passed on appeal by a High Court or by any 
0 her court of final jurisdictioa 6 0 L J 664=54 Ind Cas 828 High Court’s 
judgment graining probate is a final decree, and an appeal lies to Privy Council 
AIR 1927 Rang 56=5 Rang 119=? Bur L J I76=99lnd Cas 759 


Final order — ^The final order within ihe meaning of s 109 is not confined to a 
final order passed m the suit Itself but may be a final order in any other pioceeding 
or case arising subsequent to the suit If that order finally termt lates that jiroceed 
mg and determines the rights of the parlies so far as the quest on of coiuroveisy 
between the parlies in that proc«.cdmg arose it i> a final orti r iviihiii ihe meaning 
of that sectioa 1932 A L J 83S An order is a final orderwhen it comprises the deci 
sion of the High Court upon the cardinal issue in the $ui that i»sue being one which 
goes to the foun lalion of the su>l and one which can never while this decision stands 
be dispute I again Ibti An order isfiialifit l*icrm iics ihe rights of the parties 
and interlocutory if i rola es 10 a matter of proccrl 1 c \i order of remand which 
determined a car 1 la' s 1 ihc case, 1$ a final or Icr 27 N L R 172 "A I R 
iqjl Nag 34= 133 1 id Ci» 10 see aUo A I R <930 Smd 24 i 3I 1 Cas 331 
Where a case IS rcmi ide I fa eff ii 1 ' par inoa o i anorher 1 as s ihe ici ail order 
IS not finl AIR 192$ Na» 349 '2 N L R 132 8h iid Cis ^9 see also 
AIR 1925 All 263=33 A L J I9-47A 3j5»86lnl Cas 161 Orliinril> order 
of remind 1* merely interb utory if the order m qjcstion finally decides cardinal 
point m the suit, n is a final order Irom which Icivc to appetl shoali be grained 
A I R 1925 Rang 147 = 3 Bur L ) 248-84 Ind Cas 519 A matter of procedure 
can never be treated as a cardinal point to the suit A I R 1924 Lah 571 = 3 Lab 
329=6 Lah L J 240 (F B) = 8oInJ Cis 366 , sec also A I R 1924 All 119=43 
A. 741 = 21 A L J 636 = 79 Ind Cas 87 The decision of the High Court on cardinal 
issue in the suit IS a decree withm s to 9 A I R 1921 Cal 177 = 250 W N 1896 = 62 
' I ' ’ ’ ^ P L R i9»i=6oInd 

' , .t 4 I I. t on appeal rexerses 



deierniimng liabilitj 
s MajLsij A I U 
W \ Q,4 = a, r I 


^ in respect of iho riohis 

" finally decides the cardinal point in ilic suit 
foundation of the suit and ihtrcforc is an 
cisioQ stood be questioned again in ihc suit, 
J i» J,, . . o w ^ - nding that there ma) be subordinate enquiries 

to be made The question has 10 be decided with reference 10 ihe precise rclaiicn 
m which the order stands to the proceeding before ihe Court I3 C W N 879= 
13 C L J OSS Where in a suit for dissolution of partnership and accounts, 
liability to •'ccounl i» declared such order is fital AIR J922 Mad 510= 
16 L. W 718-43 M L J 758=31 ''i f lha 

decision of ihc court below when ihi. decree . 3urj 

reaches he same conclusion on different gro ■ . . C. 

377= 70 Ind Cas 2S3 Final order means _ - 

lion between the parties V. 1 R I9’2 Bom ,>83 = 4711 106=28 Bom L. R 025 = 
O9 Ind Cas I'O , see also \ I K 1922 I at 611 = 3 P L T 7Si={|c22) PaL tSuol 
2^=67 Ind Cas 991 , see also A I K 1520P C 86 =>6 Ind Cas ^02 = 28 ^I L. T 
C C H Vol 1—37 
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87 (P C ) = 39 M L J 27 = 24 C W N 721 = 18 A L J 591 = 49 I A 124 = 22 Bora. 

L R 606 

Order dismissing an appeal as being abated is final order 14 Lab 609= 144 Ind 
Cas 18=34 P L, R 946= A I R 1933 Lah 6 go An order directing the dismissal 
of an appeal for failure to furnish secur ly for the costs of the respondent is a final 
order passed on appeal 54 A 390=140 Ind Cas 125=1932 A L J 2S4=A, I R 
1932 All 312 

PaBsed on appeal — Orders passed by High Court in the exercise of Us revi 
sional jurisdiction under s iiSoftheC P Code or of its power of superintendence 
■under seruon of the Chtiter Act ate orders made or passed on appeal tvtthin the 
meaning of section 39 of the Letters Patent 15 C W N 848=13 C L J go In 
the above case Mookerjee J said In other words as put by Lord Weslbury in 
Att Ce 7 i V Gillen 10 H L C 704, the right of appeal is the right of entering a 
superior Court and invoking its nid and lUlerpositon to redress the error of the Court 
> ’• • 22 M 

, are the 

- . - r - 

the former to 

essential ’ See • 

appeal in the ( 
application by a 
Sion of a Subord 

and that it is no ^ . r- 

Dintkaw Mulla m 36 C W N 803 {P C)atp 806=59! A 283 = 137 Ind Cas 
S29*34Bom.L R io65=i932 A L J 643=550 L J 528=33 I* ^ 

L W 7-1532 M W N 817-A T R I932l> C j6i.63SI L. J 38? (I* C) .see 
also 13 C L I 681 , contra A I R 1926 All 202=48 A 226=23 A L J 997*9® 

Ind Cas 904 ' 

Sections 109 a 
distinction betvie 
judgment. decre< 
not necessarily a 
A I R 1932 B 
appeal as tune ba 
1917-42 Ind C 

5yr*Ca1“r!s = 33 C L T 128-62 Ind Cas 2 i 6 Where a first appeal has been 
dismissed for default an I an apphcation for restoration was also dismissed the la ter 

order though a final order is not one passed on appeaUnd as ^ch no appeal lies to 

the Privy Councl 1933 A L J 255-A » « ‘933 AH 4SJ(0-i4Slnd Cas 534 y 
/ Order when not final— Order that an alleged compromise should not be \ 

I recorded and that the suit should proceed m usual way is not a final order AIR \ 
. '• Order that rejects application to 

S Oudh 518 = 20 W N 395=88 
ae passed m accordance with the 
not a final decree A I R 1925 
Mad 187 = 20 L W 753 An order of High Court refusing to set aside an order of 

the Lower Court restoring to file a suit IS not a final order A I R 1924 Mad 701 = 

19 L W 458=46 M L J 357=34^1 L T 112=78 Ind Cas 938 Where a suit is 
dismissed due lo plaintiff's want of and on appeal a prima facte case is 

held as made and case IS remanded for further hear ng the order is not final AIR 
1925 Cal 574=78 Ind Cas 117 An order granting a review is not a final order 
A 1 R 1923 Mad 57=43 M L J 559=5*922) M W N 731 = 52 M L 1 98=69 
Ind Cas 977 Order refusing to extend time for deposit of court fees in an appeal 

IS 79 An order of the 
vccute a decree is not a 
• F Code 4 P L J 461 = 

, . , . - -ordinary application but it 

did not finally dispose of the rights of the parties it was not a final order wnhm the 
momrigors (a' A 1 R IW Bom 35=79 Ind Cas 3.0 A rerusaUo ippo.m 
a Receiver IS not a final order A I R 1925 Pat 173 = 6 P L T 119=82 Ind 

An order refusing to appoint a receiver is not a final order 12 Pat L. T 721 = 
mind Cas 457 “MP L T 3oi = A I R 1953 Pat 293 mere the High Court 
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41, rule 35 
I mentions 
decree of 

the Lower Court, tint order cannot b2 i ‘finil order ' within the meaning of s 109 
C P Code A L R B Bom I R 4tS= A I R Bom 2i;i = U^ 


finally dispose of any case, but merely reopens the decree that was originally passed 
bytheCourr riA 1101 = 1012 A f f ?ic=iiofnd Cis no=A I R 1933 All 318 


ccording to the direc 

„ . „ .0 passed on appeal 33 

Bom L R 1476 = 333 783 

Oj’dsr of remand — Order of remand deciding only one issue out of several, 
J >0 = 38 A 150 = 32 Ind Cas 
• 844 Order of remand by High 

by lovver Court on preliminary 
>0 C 36=33 Ind Cas 756=43 
• 34 ^ Order of remand with the 

, , _ s. w — y legatee is not a final decree or 

^ 'V N 610=46 fnd Cas 6St But an appeal against an order of 
IS competent when it decides cardinal point m the case 3P L J 339*5 
.. j 1 'X ^ 5*45 Ind Cas 191 , 49 Ind Cas 520 = 31 O C 3^6 An order of remand 
^'■der 41 r 33, is not a hnal orler 46 Ind Cis 922 

till final determination of rights of 
\ I R 1924 Oudh 81-10 O L J 289 
.PL W —45 Ind Cas 290 Where 
as barred by but the decision 

Is retersed by the it gh Court wtncii runan lea ihe case leave 10 appeal to Privy 
Council should not be given 1 U P L R (All) 168= 18 A L j 83=54 Ind Cas 504 
A case having been remand by the High Court on 14 4 30 an application for leave 
to appeal (0 the Privy Coun'‘it was made and dismissed on 2*331 cn the ground 
that as the case was only remanded for fresh decision on certain important issue, 
there was no final order as contemplated by s 109 (a) A L R 1933 Lab 23 — A 
1 R 1933 Lah 83 — J45lnd Cas 131 Where the High Court decided the point on 
limitation but remandca the case for decision of the lower court on the other essential 
or cardinal points on the case the order of the High Court ir not a final order X44 
Ind Cas 916=35 Bom L R 458 = A 1 R 1933 Bom 269 An order though u 
, decided an important and vital issue m the case but did not finally dispose of Ihe 
/ rights of the parties is not a fiaal order 60 1 A 76= •• Rang 58=19^3 A L J 
244 = 37 L W 331 = 142 Ind Cas 338=>33 Bom L R 33'“57C L ] 136=1903 
M W N 166=37 C W N 4 o 5=A I R 1933 P C s3-64 M L J 3 a 7 (P C) 
On the face of it when order which remands a case for further consideration pnmi 
• /-w/ drirj? flW /wir^mrr JbxiaUjv di^ose 0/ the ri.Ius of the parlies But of the 
effect of the order is that the court his finally determined the cardinal issue in the 
suit and only subsidiary and subordinate issues remain to be decided the remand 
order IS a final order 10 Rang 499=A 1 R 1932 Hans, 189, see aUo 10 Rang 
335=A I R 1932 Rang 137=140 Ind Cas 420 , A I R 1931 Lah 556=132 Ind 
Cas 211 


Clause (b)— “The words * original junsdiction' m cl 39 of Letters Patent Bombay 
ate used in contradistinction to the words 'made on appeal" AIR 1923 P C 
t • t , . *> 2 ^ 2 ! A L. 

junsdiciion 
W V 1207 . 
al leave to 
im an award 
under S 18 

orihelaud \c luuiiio t Act. J7 C W \ 421 (PC), see also as Ind Cas 2 f-o , 
16 C \V N 961 {P C) The Oudh Chief Court IS a Hith Court, wiihin tlie meaning 
of ihi» (.Ijusc hi is much is it fill» wiiJun iht dcumuon cf a Hiih Couii in s 3 {*4) of 
the C ciuril CInuis \ci \ I R 19a Ou Ih I'lj \u urdcr of i s'n„!c Ju',.C of 
tin. Ui^li Court icfiisiiij, i tuand imu> u i ler s o6l)oflln. Ind an Incor e Tax \ct oa 
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the ground tint theic IS no question of hw is a liml judgment of the High Court 
pissed in the exercise of Its origiinljunsJiciion ind where ihs subject matter m 
vohed IS Rs lo ooo or more in vilue, gives the applicant an appeal to the Privy 
Council IS of right 32 P I R 234-A I R (I93i5 Lah 138 (F B) 

« special cases, such as those m 

Ky thougli It may be of great 
, be certified to be a fit one for 

appeal to His Majeaij in Council 3, Bom L R. 458=144 bid Cas 9i6=A I R 
1933 Bom 260 seealsoA I R 1930 Nag 9i=i2N L j 170=123 Ind Cas 43° » 
A I R 1928 Rang 187 = 6 Rang 43 , A 1 U 1927 Pat 363 = 6 Pat 282 = 107 bid 
Cas 313 , 1931 'tl W N 763=A 1 R 193X Mad 643 

The powers under this clause should be exercised only in exceptional cases of 
great public ami pri\ ate importance AIR 1927 Cal 481=31 C W N 
Ind Cas 561 , see also A 1 R 1927 Pa 363=6 Pat 282=8 P L T 615 The 
power of granting leave to appeal to the Pnvy Council under clause (c), should be 
sparingly used and in order to entitle a party to the benefit of this section the Mse 
should involve not only a question of law but also involve matters of principle wbicli 
not only affect the parties to the bugation but are likely to concern a large class ot 

persons who arc or may be in the same situation as the parties to ihe appeal in 

question and in whose case the decision of the Privy Council is sure to be a 
precedent If the above conditions are satisfied, it will undoubtedly be a fit 
appeal to His M-yesty m Council A L R igL A 502 = 54 A 459‘='A 1 « )j3 

Alt 4-143 Ind Cas 312. sec also A L R 1933 ^“54 A 

4i 8 = A L R 1933 All 38s • see also iS M L T j66=2 L W ?92»3i Ind Las 
46, 38 A 150=14 A L J 50=33 Ind Cas 345. 54 A 459-A I K t 

P L T 339-(:94o)P 209=56 Ind Cas 6i5,A 1 H I9*i Oudh 0 L T 

1=61 Ind Cas 131 , A I R 19-4 Oudli 8i = loO L J 289=7* Ind ^as 839 A t 
R 1923 Mad 12S={I922) M W N 683=i6L W. 517=34 M L ^ 33S“43 M ^ 



rR'’io.9'N;r3ji-‘'3'“Inj’C'>s"4i9''’A i Bom ■341 - 

or ,9 Pc 4. .0 .Uo Pc. 

the unrestricted right . 

5 right of appeal sub \ 
only the provisions of 

clauses (a) and (b) 34 Bom L R 398=138 Ind Cas 4S4=A I. R 1932 Bom 218 = 

A L R 1932 Bom 901 

No real mischief can arise if s no is oot liberally construed because such cases 
if worthy of being tried by a higher tribunal can always be dealt with under sub- 
section (c) of s, 109 A I R 1923 P C 159=22 L W 255 = 30 C \V N 93=27 Bom 
L R 867=49 M L J 20 = 32 C 650=52 I A 207 = 41 C L J 823 = 88 Ind 
Cas 445 

\Mier the vital 

question al 6 O L 

T 664=5, to r^uld vitiate 

rce his mortgage is a substantial 
lePnry Council aU P L K (AI1> 

* re IS inaolved a matter of real im- 

idtction to make an order, the case 
^ Cas si9=A 1 R 1922 Cal 130= 

36 C W N 819 ^ a 

Special lea\c cannot Lc gniitcj where a decisian upon the construction of a 
section of Tenancy Act onl) incidentally affects the r tohis of the tenure holders A 
I K 1941 Pit 33-5 P L J I2S-= P L T 6,7-lii IiJ C-is 663 Cen.ncalc 
under order 45 slioulj sno » on its fact on what grounds it has been granted 
or that discretion un let 5 109 was exercistd 44 M 293 = 48 I A 31 = 

19 A 1 J 101 = 40 M L.J 229=23 Bom UR 718=33 C L J 377-250 W N 
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IS involved 
pect thereto, 

o . i 1924 Pat 

468=5 P L T I 7 = 7S Ind Cas 58 

Where the High C urt m its judgment on 1 reference under s 65 (2) 
of the Indian Income lax Act answered the first question in the negative as 
It considered that the matter admitted of no doubt and in fact the Counsel 
for the Commissioner had pracucally conceded that the contention of the 
assessee was correct, the seconl question tnfavouroi the assessce having regird 
to the terms of the award and the third aUo n his favour in view of the certain 
decis Oils of the Privy Council in an application by the Commiasioncr under 

s 65 (a) of the Act for leave to appeal to His Majesty in Council that the case was 
not a fit one for appeal to the Privy Council A t R 1933 Lali 637 S 109 (c) has 
a very limited scope and must be applied with considerable discnnnnation and 
caution A L R I933 A 502=54 A 459=A I R 1934 A 4=143 Ind Cas 3^2 
An order directing proaecutioa fo’ a criminal offence under s 237 Companies Act 
is more of a criminal nature >nd it is doubtful whether s 109 (c) and order 45, rule 
2 app'ies to such a case A I R 1931 Sind 120=132 Ind Cas 474 

Certified to be fit one — Under section 109 (c) the High Court must be satis 
tied that the case is a ht one for appeal AIR 1929 Mad 696=119 Ind Cas 595 
Where as regards question of limitation, there is no serious divergence of judicial 
opinion on the points, it is not a fit case for appeal to the Privy Council 31 P L R 
17=121 lud Cas 506 Where a question of Jaw involved 1 a» bee 1 settled definuely 
by the judgment of the Privy Council the case should not b* sent to Pri\y Council 
for a fresh dectstoa on th“ same point AIR 1929AU 339=li939> 1 . J 2*1 = 

123 Ind Cas 333 9’ I id Cas 1013 Where H gh Co irt ignored rules regarding 
recitals lo anr cm Jut. i len s petition for the certificate may be granted A I R 
1929 Mad b lil Cas 344 WIere po at of law has been settled by Full 

Bench so ^ar as the Court i a vn ch leave for appeal is prayed, the fact th it there is con 
flict betwee i U at Co in an I some oil er High Court docs not render tl t case fit one 
for appeilLO 1 rivy Cot ac 1 A I 1 1928 Mad 448»»!09 Int Cis 167 The wards 

* substantial question of law means questions ol general importance and do not 
include the question of the construction of a document m wh ch the pat tics alone are 
iiat< i64,seeaUoA I R i924Mad 331=45 M. 

L I 

re to appeal to Privy Council from an order 
suspending him from practice foe being punished for contempt of Court committed 
personally A’rW that the Allahabad High Court can oranc leave either under s 
109 (c)C P Codeors 30 Lcitcrs Patent A I R 1933 A'l 225 = 53 246=I933 A 

L J 273 = 145 lud Cas 853 ,1932 A L J 861 Where the conditions prescribed b> 
this section are fulfilled it is the duty of the High Court to grant leave to appeal 
The chance of success of the appellant in the proposed appeal is not material 139 
Ind Cas 54 =35 L W '>o 5 =A 1 R 1932 Mad ^6 Where even respondent is nut 
opposing the court m granlin,, leave must nevertheless be satisfiud about fulfilment 
of conduiois precedent to gran of leave 10 Rang 499= A I I 1932 Rang 189 
The quesuon of consolidiiion of two appeals will come up for consideration only 
aTer the necessary cert Scale has been „raiitcd A 1 H 1933 Lah 441-33 1» L k 
455=140 Ind Cas 70 

110 [S 596 ] In each of the cases mentioned in clauses (n) and (i) 

, of section io 9 , the amount ur value of the 

Value of subject mailer subject mailer of the suit in the Court of first 

instance must be ten thousand rupees or upwards, and the amount or value 
of the subject matter m dispute on appeal to His Majesty in Council must be 
the same sum or upwards, 

orlhudeCiee or final order must involve, directly or tndtreclly, soon, 
claim or question to or respecting properly of like amount or value, 

and where the decree or final order appealed from albrms the decision of 
Ihc Court immediately btlow the Court passing such decree or final order, 
the appeal must involve some substantial question of law. 

Scopo of tho section — In each of the cases mentioned m chases (a) and (b) 
Section 109, the unouni or value of the subject matter of the suit m the court of 
first instance must be ten thousand rupees orupwards the amount or value of 
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the ground lint tlieic IS no question of litt js a fiinl judgment of ihe High Court 
pissed in the exercise of us onginiljunsdiciion and where the subject matter m 
volved IS Rs to ooo or more m value, gives the applicant an appeal to the Pfivy 
Council as of right 33 P L R 234-A I R (1931) Lah 138 (F B) 

Clause (c) — Clause (cj is only intended to meet special cases, such as those lu 
which the point in dispute is not measurable by money, though it may be of great 
public importance It requires that the case must b» ceriified to be a fit one for 
appeal to His Majesty in Council 35 Bom L R 4;8si44 Ind Cas 916= A I R 
1933 Bom 260, see also A I R 1930 Nig 9i=si2N L J 170=5123 Ind Cas 43® » 
A 1 R 1928 Ran,, 187 = 6 Ring 43 , A I R 1927 Pat 363 = 6 Pat 282=107 Ind 
Cas 313 , 1931 M W N 76 o=A 1 R 1931 Mad 642 

The powers under this clause should be exercised only m exceptional cases of 
great public and private importance A I R 1927 Cal 481 = 31 C W N 540=103 
Ind Cas ;6i , see also AIR 1927 Pat 363=6 Pit 282 = 8 P L T 615 The 


persons ' 
question 
precedent 


''ouncil under clause (c), should be 
he benefit of this section the ca^ 
o invoh e matters of principle which 
likely to concern a large class 01 
to the appeal in 
re to be a guiding 


/ be 1 fit case for 

ac(5=A I B 1933 


appeal to His Mucsiy m Council A L R 1933 A 502 = 54 A 4S9='A I R |9o3 
All 4-143 Ind Cas 312, sec also A L R 1933 All 8=54 A 



- , - . 383 , A 1 R 1923 Rang 71 = 

uo Ind Cas 690 , A I R 1921 Mad 232=44 M L J 217= j» - - . , « 
Ind Cas 250, A 1 R 1923 M-td 602=44 M L J 424-73 
iQ 2 a Nair 272=71 Ind Cas 221 .AIR 1934 Mad 616—46 hi L J 2j9 I 9 “ 


1923 Nag 272=73 Ind Cas 321 , A I R 1934 Mad 616-46 , . > . 

W 373 = 78 Ind Cas 165 , A I R 1930 All Ui 52 A 329-133 Ind Cas 4t3, 
I R J0J9 Nag 136— 130 Ind Cas 409 A I R i9^9Com^34| 


— ?a B 552—3* 

'a.1 R 1933 A 

be eflcct ofs 109(c) is 
incil when ihe case is 
Neither the limitations 
the unrestricted right 
s right of appeal sub- 
only the provisions of 
. L R 1932 Bom 2 i8= 


clauses (a) and (b) 34 Bom L K 39&=i3oiau 

ALU 1932 Bom 901 

No real mischief can arise if s 110 is not liberally construed because such cases 
if worthy of being tried by a liigher tribunal can always be dealt with under sub- 
section (c) ofs J09. AIR J92J P C 159— 22 L \V 2^3=30 C W N 98=27 Bom 
L U 867 — 49 M L J 20 = 53 C 650=52 I A 207 = 41 C L J 823 = 88 Ind 
Cas 445 

^Vhere 'wo Judges ha\e irrived at diametrically opposite conclusions on the vital 
question on which the suit should be decided the case 15 a fit one for appeal 6 O L 
1 fifij=ss;4lnd Cas S28 The qucslion whether fraud of ihe mortgagor would vitiate 


i» I wj,AIR 1023 Cal 130= 

cannot be grimed where a decisioi upon the construciion of a 
section of Tenancy Act only incidentally affects the ngJus of the ici ure holders A 
I R 1921 Pat 33-6 P L J 123=2 P L T 6,7-61 hid Cas 663 Certificate 
under order 45 should show oa us face on what grounds it has been grimed 
or that discretion under s 109 was exercised 44 M 291 = 48 I A 31 = 
19 A 1 J 161 = 40 M L.J. 229=23 Bom L. R 718 = 33 C L J 377-250 W N 
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IS involved 
pect thereto, 

^ 192A P'tt 

d 6 S=s P L T 17 = 75 Ind Cis 58 

Where the High C uri in its judgineot on a teferenca under s 66 (2) 
of the Indian Income tax Act answered the first question in the negative as 
It considered that the matter admitted of no doubt and in fact the Counsel 
for the Conimissio ler had practically conceded that the conteniion of the 
assessee n 4 s correct, the seconi question m favour of the assessee having tegird 
to the terms of the an ard and the third aUo n his favour in mow of the certain 
decisons of the Prny Council in ampplicitioi by the Commissioner under 

s 65 (a) of the Act for leave to appeal to His Maje»t> in Council that the case was 
not a fit one for appeal to the Pnvj Council A I R igit Lah 637 S 103(c) Ins 
‘ le discrimination and 

' ■ r= 143 Ind Cas 312 

237 Companies Act 

‘ (c) and Order 45 rule 

I. - - s. . .V u U i^as 47; 


Certified to be fit one — Under section 109 (c) the High Court must b* satis 
fied that the case is a fit one lor appeal A I R 1929 Mod 606-119 Ind Cas 595 
Where as regards question of hmuation, there is no serious divergence of judicial 
opinion Q a the points u is not a fit case for appeal to the Privy Council 31 P L U 
J7*»i2t lui Cas 506 Where a question of law involved ha^ b-’en settled definitely 
by the judgment of the Privy Council the case sho lU not b* sent to Pri\y Council 
for a fresh decision on the sanae poml A I R 1929 All 339-(i929) A L J 241** 
123 Ind Cas 333 O’ Iid Cas 1013 Wheic Hit,h Couit ignored rules regardin„ 
recitals in ancient tlocu lien s peiuion for ihe cert f cate may je granted AIR 
1929 Mad 827 ■’3 111 Cas 34^ Wheie po it of la v has been settled by Full 
Bench so 'hr as the Court m vhich leave forappeal 19 prayed the f^ct ihit there is con 
flict beiwee 1 that Court a 1 1 somi. other High Court dofs not tender the case fit one 

vJ C is 167 The words 

I orianrc and do not 

ilie patties alone are 

interested 3O W N 841=98 hid Cas i64,9eealsoA 1 R i924M'ad 331-45^ 
b I 5I4 =i 8L W 148=76 Ind Ca, 8n 

'ouncil from an order 
t of Court commuted 
leave either under s 

109 (c)C P Code or s 30 Letters Patent A 1 R 19j 3 All 225=55 246= 1933 A 

L J 273=145 Ind Cas 853,19^2 A L J S61 Wbcie the conditions prescribed by 
/ this scciion are fulfilled ii >s the duly of the High Court to giant Isaac to appeal 
■' The chance of success of the appellant in the proposed appv.al is not material ij9 
Tn 1 Cas sa=3^sT W 20>— a 1 R 1932 Mad ^6 Where even respondent is not 
/e must nevertheless he satisfied about fulfilment 
of leave 10 Rang 499«A I K 1932 Rang 189 
VO appeils will come up for consideration only 
after the necessary certificate haj, been ^rantc I AIR 1932 Lah 44 i= 33 P L K 
455= 140 Ind Cas 70 


110 [S 598 ] In each of the cases mctUioned in clauses (a) and {^) 
of section 109, the amount or \atue of the 
Value of subject matter subject matter of the suit in the Court of fust 

instance must ba ten thousand lupcts or upward'!, and ihu amount or value 
of the Subject matter m dispute on appeal to His Majesty tn Council must be 
the same sum or upwards, 

or the decree or final order must involve, directly or indirectly, some 
claim or question to or 

and where the decree of 

tiic Court immeiUaiely er, 

the appeal mist involve , 

Scopo of the eection— In cacn of the cases mentioned m classes (a) and (b) 

of section 109, the amount or value of the subject matter of the suit in the court of 

first instance must be ten thousand rupees or upwards f the amount or value of 
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tlie ground tint tlieic IS no quesJion ofiiw IS a rtinl judgment of the High Court 
pissed m the exercise of us origmaljurisiliciion md where tli 3 subject matter m 
volved IS Rs lo ooo or more in value, gives the applicmt an appeal to the Ptwy 
Council -IS of right 32 P L R 234-A 1 U (1931) Lab 138 (F 15 ) 

' special cases, such as those m 

Tcy though It nny be of great 
c b“ certified to be i fit one for 

appeal to His Itlajesfj in Council 35 Bom L R 4iS=i44 Ind Cas 916= A I K 
1933 Bom 260 , sec also A I R 1930 Nag 9i«i3 N L j 170=123 Ind Cas 430, 
A I R 192S Rang 187 = 6 Ring 43 , A 1 R 1927 Pat 363=«6 Pal 282=107 lud. 
Cas 313 , 1931 W N 76 o=A I R 193I Mad 642 

The powers under this clause should be exercised only m exceptional cases of 
great public anti private importance A 1 R 1927 Cal 481=31 C NV N 
Ind Cas r 6 i , sec also A 1 R 1927 Pat 363=6 Pat 282=8 P L T 615 

’ Privy Couned under clause (c), sliould oe 
party to the benefit of this section iho 
w bill also involve matters of ptinciple which 
not only affect the parties to the litigation but are likely to concern a large class at 
persons who are or may be m the same situation as the parties to the app^'^j 
question and in whose case the decjsion of the Privy Council is goieio be a 
precedent If the above conditions are satisfied, it will undoubtedly be a fit ^ e i 
appeal to His Majesty m Council ALR 1935 A A 459“Aij 

All 4 -M 3 M Cas 31s, seoalso ALR 1 M 3 Alf S-54A .f” 



*923 Nag 272=73100 cas 231 , A 1 K 1924 iwao oiu=4w J 

W 37 ,. 7 Sr„d_C 4 s 

, ’•Sect ofs 109(c) IS 

when the case is 
ler the limitations. 

unrestricted right \ 
ght of appeal sub* 
the provisions of 

c.au.=s w - - . ‘537 Bom 7>a- 

ALR 1932 Bom 901 

No real mischief can arise if s no 15 not liberally construed because such cases 
if worthy of being tt cd by a higher uibunal can always be dealt with under sub- 
section (c) of s, to? AIR 1925 P C «59=22 L W 255=jOC W A' 98=27 Bom 
L R 867=49 M L J 30=52 C 650=32 I A 207 = 41 C L J 823 = 88 Ind 
C-x: Att 

s Vital 

q O L 

J • t vitiate 

rr taniial 

99»»l8A, L J 137=54 Ind Cis 5-5 'Vherc there is involved a matter of real im- 
portance namely as to wlKlher the Court has jurisdiction to make an order, the cise 
U a fit one for appeal to the Privy Council 70 Ind Cas 519= A I R 1022 Cal no = 
j6 C W N 819 o 

Special leave cannot be granted where a decision upon the coiisiruciion of a 
section of Tenancy Act only inaJcntal/y affc-cis the r« Jus of tin, tenure holders A 
I R t 9 Jl Pat 33-6 P L J I2,=2 P I T 637=61 Iml Cas 663 Ccrtincate 
under order 45 siioulu sho' oa its face oa what grounds 11 has been granted 
or that discretion unfer s 109 was exercised. 44 M 293=48 I A 3 t = 

19 A I J 161 = 40 M L. J 229-23 Bom L. R 718=33 C L / 277=25 C W N 
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630(1’ C) Where 1 question of procciluie Willi some unusual clnnctcr is invoJvel 
ind It IS possible tint 1 highertribunil might talc a dilfcrciit view in respect thereto, 
the High Court ought to certify the case as (it one (or appeal A I U 1924 
463=5 P L T 17 = 73 Ind Cas $3 

Where the High C urt in us judgment on a reference under s 66 (2) 
of the Indian IiKome las Act answered the first question m the negative as 
It considered that the matter admitted of no doubt ind 111 fact the Counsel 
for the Commissio ler liad practically coaceded that the conteniioi of the 
assessee was correct, the secou I question in favour of the asse>scc Inving reg ifd 
to Ute terms of ihe aw ard and the third al»o n his favour in view of the certain 
dccis ons of the Privy Council /Ar/if in an applicitio 1 by the Commissio icr un Icr 
s 65 (a) of the Act for leave to appeal to His Majesty in Council tint the ca»c was 
not a fit one for appeal to the Privy Council A I R 1933 Lali 637 S to)(c)lns 
a very hcaited scope and must be applied with considerable discrimination and 
caution A L u 1933 \ 502 = 34 A 45)=A I U 1934A 4=143 Ind Cis 312 

An order directing prQ»ecutioa fo' a criminal oT nee un ler s 237 Companies Act 
IS more of a criminal nature *1111 it is doobiful w letlicr s 107 (c) and order 45, rnli. 

2 app'ies to such a case A I R 1931 SinJ 120=132(01 Cas 474 

Certified to ba fib one — Under stciioa 109 (c) the High Court must ba satis 
fied that the case is a fit one (or appeal A I R. 1929 Mad 696=119 Ind Cas j9} 
Where as regards question of Imaiiaiion, there is no serious divergence of juiIiliiI 
opin on 01 the points, It is not a fit cas. for app-al to the Privy Coun il 31 I I R 
17 = 121 lad Cas joS Where a quotioa of aw mvo’ve I h b>.Ln s iilcl ilcfnmcly 
by the judgment of the Privy Council the evs sUiiUni b sen to Privy Council 
for a fresh decisio i 0 a the same point \ I R 19 > Ml 339-1152;) \ L. J :4i»» 
123 Ind Cas 333 9' lad Cis 1013 tM <.rc li s C j irt ignore I rules regarding 
recital# in anc cm ilocunak,nts petition for tliecenfti'- may be granted \ I R 
1929 'Had 827—123 I'd Ca# 344 Wbnu po it f I «'» ha» been sc tied by I ull 
Bonchso *'ar as the Court n vhn-h leave for appeal isprvycd.lhc fi i il i iIilic is con 
flict between that Court ind some o her High Court docs not re a ler the cise fit oao 
for appeal to Privy Couaevt \ I K tq->& \t\l 448— to^lnl Cvs 167 Ihevvotiis 
'substantial question of law means questions 01 genenl iniorane nd do not 
include the question of the construction ol a document in which the patties alone are 
interested 3O W N 841 = 98 Ind Cas 164, see also A I R 1924 Mad 231 = 45111. 


' Council from an order 

t of Court commuted 
leave either under s 

109 (c)C P Code or s 30 Letters Patent AIR 1933 A’l 225=55 246=1933 A 

. L J 273 = 145 Ind Cas 853, 1932 A L J 8O1 Where the conditions presciibeu by 
^ this section are fulfilled it is the duly of the High Court to grant leave 10 appeal 
The chance of success of the appellant in the proposed appeal is not material 139 
Ind Cas 54 =35 L W 205=A 1 R 1932 Mad 46 Wlacrc even respon lent 15 not 
erUieless be satisfied about fulfilment 
o Rang 499 = /\ I R 1932 Rang 189 
will come up for consideration only 
, V 1 R 1932 Lab 44>-33l’ L R 

455=140 Ind Cas 70 

llO [S 598 ] In each of the cases menlioiied in clauses (a) and (< 5 ) 
of section io 9 , tlie amount or value of the 
Value 0 suojee ma er subject matter of the suit in the Court of first 

instance must be ten thousand rupees 01 upwards, and the amount or value 
of the subje.t matter m dispute on appeal to His Majesty in Council must be 
the same sum or upwards, 

or the decree or final order must involve, directly or indirectly, some 
claim or question to or respecting property of like amount or value, 

and whcic the decree or final order appealed from alfirms the decision of 

the Court immediately btlow the Court passing sucli decree or final order 
the appeal must involve some substantial question of law. 

Scope of tbo Bection — 'In each of thecascs mentioned in classes (a) and (b) 
af section 109, the amount or value of the subject matter of the suit m ihc court of 
first insunce must be ten thousand rupees or upwards .jH<f the amount or value of 
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the subject matter in dispute on appeal to His Majesty in council must be the same 
sum or upwards ” The word * and’* occurnni; here means “and * and not “or ’ so that 
for the competency of an appeal 10 the Pnvy Council each condition must be 
separately fulfilled 35 C W N 669=530 L J 390=132 Ind Cas 605 = 61 M L J 
273-33 bom L R 9'‘*— ** ^ i-.r— AT Att N 6t7 sre also 
13 C W N 1127 , / 

(P C) = 33 Bom L R 
deal with property 
pute and which would 

48=11 L B R 152 = 66 Ind Cas 606 This para refers to some specific property 
and do not contemplate property which a party may be desirous of acquiring: A 
1 R 1922 Lah 131=26 P L R 1922 = 2 Lali 297=116 P L R 1921=65 Ind Cas 
239 Although subject matter of 1 suit may be above Rs 10,000 if the decree of the 

lowei court in affirmed by the High Court and there is no variation of any kind m 


on appeal must also be Rs 10 000 or upwards or the decree must involve some claim 
or question to or respecting property of like amount or value The amount for 
value of the subject matter of a sun is clearly the amount the plaintiff claims toother 
with, at most, interest that Ind accuied up 10 the date of decree A I * 9*3 


37=33 P L R 647 = A I R, 1932 Lah 526 

Valuation —TJie viluatiou of the subject mailer of the suit m the ttial cowt 
must also be 10000 ru ’ * 317 = ^®^* h 

450-a L W 1057- .L; 

saluation under Suits 

Lah 82 = 6 Lah L J 44=4 Lah t85-75 lndCas 520. S8C 66-13* «d Cas 9 ® 
-A I R 1931 Cal 417 Where a suit for property >«®'“ding pr^note* on their 
face value amounts to less than Rs 10000 interest «P ‘o 

added to make up the deficiency AIR 1930 I* C ,44 “34 C W N 235- “i 
Tnd CIS M L J 184=5' C L / 168=3*^0™ L R St 7 -S 3 57 

i ^ ’ terminingthe value of 

Council, the interest 
W_24o=3 Pat L j ' 
J 596=62 Ind 

I ' . M L J 496 

t pendenlthte 
,= 13 N L .7 

, i if the subject 

• stamp duty 

t valued it at 
'rivy Council 

aoind Cas 'V S 42 = t'J'/;** 422 ,sceais 0 55 M 106=61 M L 

J 69S = A. I R 193* Mad 125 , 1932 A L / 838 

When ihe plainiiffin his plaint alleged the value of the subject matter to be 
Rs 3.000 but the District Judge on appeal held it to be Rs 24000 under s 2I 
N W P and Assam C C Act, an application for leave to appeal to Pnvy 
Council cannot be granted (1927) Pat 301=42 »nd Cas. 966 Value of the subiect 
matter of iho suit, must bt laken to be the amount or value which the plaintiff 

lavc obtained in his suit at the date 
Ind Cas 523 , see also 22 C \V N 
_ ilucd ihcir suit at Rs 7 590 but for 

the increase m Miue ^ would not 'uScient “he c^^ 

•.V° 5 * ?? 5 =(i 9 I 9 ) Pv. 241 The Privy Council doi not ui.erf'Je 


seme Item has improjcrl) 
been male lie subject of saluaiion cr excluded ll ctefrom onlat Here is iomt 
fiindaiiiviiial iiincijlc affecting the siluition which icndirs it unsoiin J A I K 
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1921 P c 50=48 C 110=250 W N 289=22 Bom L R 1370 = 48 I A 255 = 18 


. . —Plaintiff know 

not be allowed 

to change that valuation at the time of leave to appeal to Privy Council A I R 
• . 108 A party taking advantage of the 

other party cannot be permuted to 
AIR 1927 Mad 862=104 Ind 
Cas 577, see also A I R 1927 Cal 418=45 CL] 223 = 101 fnd Cas 901 , 14 
C W N 872=6 Ind Cis 792 , 74 Ind Cas 2I4=A 1 R 1923 Oudli 93 = 9 0 L J 
531 = 260 C 24 For the purpose of valuation for Privy Council appeal, value at 
date of decree shoutd be considered and not va'ue at the instumion of suit 44 C 
1:9=24 C L J 350=21 C W N 530=35 Ind Cas 603 But where the plaintiff 
deliberately under valued the suit m the lower Court he cannot for purpose of leave 
to appeal to the Pnv) Council, be allowed to repudiate the valuation and show the 
real market value of the subject matter A I R 1923 Mad 125 = 43 M L J 728= 
922) M W N 683—69 Ind Cas 385 , see also 
tad 1223—49 M L J 309 The plaintiff is not 
that his valuation in the plaint is wrong The 
strong p ece of evidence against h m AIR 
1927 Mad 862=104 Ind Cas 577 , see also A 1 R 19 7 Cal 235=440 L J 572 = 
31 C W M 368-09 Ind Cas 921 Leave 10 appeal to Privy Council cannot be 
granted, where valuation of subject matter in trial Court is neither challenged in 
appeal nor by cross ob eciio IS to re open that question AIR 1926 Rang 138=4 

R 469- 
o Piivy 
the lower 
he seeks 
s 9to = 
are not 


/ 


. anoe — 

The amount of interest to be given by Court m its discretion but not claimable as 
'ofnght, cannot be included m the value under s 110 AIR 1929 Nag 7 S-t 24 
, * lor 

' » , ■ ey 


Ind Cas fsg , Jo7 Ind Cas 828 Whether a suit is a partition suit 
ora partnership suit does not make a difference for valuatioi for purpose of 
Privy Council appeal Value of the appellants share and not the value of the 
whole property determines the value of the subject mauer AIR 1925 Bom 
137=492 149=26 Bom L R 126=8% Ind Cas 191 , see alse 44 B 104 = 22 Bom 
L R 243=55 Ind Cas 972 , but sec 10 C W N 564,2? L T 386andi38Ind 
Ca» 670=30 A L J 730 . A I R 1932 A L J 7^0=138 Ind Cas 670 
Allhough for purposes of Court fees the value of suns for redemption is 
‘the principal money evpressed Jt> be secured by the jnsirumeni of mortgage” 
the mortgage money is not the bass of the valuation for the purposes 

properij should be the 
. -as 412 In estimaung 

ncil appeal house sues 
only cu’tivible lands in 

■ 448=109 Ind Cas 167 

■ unnecessarily recorded 

’ I Rs 10,000 it does not make 

. I R 1929 Nag Sj=iio Ind 

ale must alone determine the 
, _ _ . rr Majesty m Couaal A. I. R, 
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1929 Nag 7S=»i24 Ind Cas 697 Where during the pendency of a suit for specific 
performance of a contract of sale, new machinery is brought on the premises 1 1 
suit and not mentioned in the pleadings or in evidence or even at argument, Us 
value cannot be taken into account A I R 1929 Nag 75=124 Ind. Cas 697 
Where the applicants interest in ihc property is less than Rs Joooo but the 
property m dispute IS worth over Rs 10000 leave to appeal should be granted 
A I R 1923 Bom 176 = 25 Bom L R 77=72 Ind Cas 127 , see also A I R 1923 
Cal 387 = 71 Ind Cas 371 , A I R 1923 Bom 33 = 24 Bom L R 350=67 Ind 
Cas 938 , 20 C W N 1279 (P C) , but see AIR 1921 Bom 266=23 Bom 
L R 374 Where in an ejectment suit it was found that the value of the property 
was Rs loo 0 held that ihe certificate to appeal to His Majesty from the decree 
" ' Born L R 350=67 Ind 

the interest not only of the 
^ the value of the subject 

matter is the value of the properly and not that of the plaintiffs share therein A 
I R ig"*! Pat 502 = 2 Pat L T 38 =60 Ind Cas 844 

fhe cost of the suit ought not to be added to the value of the subject matter to 
bring the valuation up to the appealable amount A I R 1927 Pat 338 = 8 Pat L T 
714 = 6 Pat 444— 104 Ind Cas 267 Where a peiitioner prays for leave to appeal 
to Privy Council m respect of a decision involving a claim of Rs 3 900 the petition 
cannot be granted AIR 1925 P C 150=22 L W 255=30 C VV N 9^27 
• " ' " ' ' -,2C 6,0-53 I A -O?-.! C L J 623 (P C)- 

Uim amounts to over Rs joooo apinst several 
1 r-in Rs lonrv) 

that the plot has not hi 
the plaintifT for leave to 
dispute was really the who 
AIR 1927 Pat 391 = 10 
s 1 10 the decree his to be 
estimated at less than f 
prescribed value ' <* 
respecting prop 
This section doc 

byV‘*'“o32^A*L"j'' 836 see also 56 B Sa6=34 Bom L I< 834-^ * iv lyj- 

^°TheVubji*ci matter of the suit should be of die value of Rs joooo 14 P L T 
7-5 = A 1 R 1933 P C aj-® 12 P 679 (P C) Tf 
of appeal are not necessarily idem cal vvitii the 
I the part cs The subject matter 1 1 dispute may 

j Ml S02 ’’ 


value of Us 10000 or upwards wiihin 

fercnce to the actual circumstances ^ ^ 

[nd Cas 622= \ I R i9jo Bo*" So9=d» Bom L R 1189 = 128 Ind Cas 622 
The value of ibc property shouUl be determined with reference to the date of the 
decree from which ihe appeal 10 His Majesty m Council is to be made AIR 
1929 Nag •’'■-l■7l 111 Cas 69 see also 4i 11 101 = -? Rnm I R In I 

Cas 573 _ ' 

R 649 ^ f 

Nuluation 

I J =3 

the value 

ofilee SLment \ I R 1929 Bonv 34» = 53 Bom L U 553=31 Bom L R 
632=119 Ind Cas 7S1 see also A I R 1928 Mad 785=111 Ind Cas 
79, Paraa relates cot onI> 10 claims 10 property of Rs 10000 m value but to 
questions rvsptciing properly of the like arooum A I U 1928 Pat 191 = 106 Inti 
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Mesne prolils subsequent to the dale of the Higb Court decree, ana awarded to 

the decree holders cannot be takert into consideration m imkmgan estimate of the 
value una ■ • 

Cas 7 SS 

tenancy 0 ' 

subject ma ^ 

ditions, invoUe rights and claims to property which rights and claims are worth 

value is 
654 , see 

. « 1921 L 

i , because 

thing m 

the same province AIR 1929 Mad 78o=(i929) M W N 602 = 57 M L J 477 = 
3 L. W 946— J22lnd Cas 64S Two decrees of the same Court between the same 
parties but opposite m tharacters may be joined for granting certificate to appeal 23 
C W N 582=soInd Cas 76o,bmsceA I R 1926 Mad 1024=51 M L J 295 = 
97 Ind Cas 592 , A I R 1923 Mad 603=44 M L J 424=73 Ind Cas 217 , 13 A 
L J 1073 = 33 Ind Cas 369 ‘Directly or mdirecily ’ do not cover a claim distinct 
in us character and to which there is an irrelevant reference m the plaint AIR 
1926 Rang 128=5 Bur ^ J Cas 377 , sec also A I R 1922 Mad *34 = 

. » • 2) M W N 46-66 

dcntwal but one only 
e Privy Council the 
„ J less than Rs 10 000 

I “re posibility of 

to add to the 
niess the other 
= 61 M L J 69 
m existence and 
between parlies 

^ , “ . ’ parlies 

which m ght be made the bass of a prosecution 54 A 431 140 Ind Cas 418 

see also 5Ql A 29=390 1012 = 36 C W N 221 = 55 C L J I 7 '’ = 34 Bom L R 
481-36 M L J 336-A I R 193s P C 28 


Subject-matter and property Subject-matter and properly used res 
pecuvely in cU 1 and 2 cannot be treated as synonymous terms Property ' m 
cl (2) indicates property not tn suit or dispute which ma> be directly or indirectly 
involved A I R 1929 Nag 75= 124 Ind Cas 697 

/ Immediately b®low —A single judge of the High Court is a Court immediately 
^ below the Division Bench of ihe H gh Couri 32 P L R 833=13 L W 338—135 
Ind Cas 6os>=A I U 1932 Lab I2I = A L R 1932 Lah 839 (Civ > 

Affirm the decisiou — To affirm the dec sion of the lo ver court it is sufficient 
for the Appellate court 10 affirm the decree A I R 1927 Oudh 535 4O \V N 
6i3=io2lnd Cas 433 secalsoA 1 R 19.9 Nag 8 j-= 110 Ind Cas 855 A I R 
193O Lah 102= 10 Lah 688 = 30 P L R 722 = 122106 Cas 90 26 P L R 614^- 
92 Ind Cas 47C The decision of ihe Appellate Court affirms the decisions of the 
Conn below if the decree is afnrmcl though oa different grounds A I R iq-*3 
Oudh 49=250 C 277 = 70 Ind Cas 283 A I R 1925 Oudh 219 83 Ind Cas 
90 , A I U 19-9 Mad 30=16 L \V 263=30 M L T 337 A I R 1921 Oudh 

111 = 240 C 164=63106 Cas 292 \ I R 1922 AH 89=44 A 200 = 20 A L. J 

9=64 ind Cas 916 Where the High Court coiirelj confirms the decision of the 
lo ver court on the merits of the case except as to costs us decree morel) affirms the 
decision of the court below wiihin the meaning of this section AIR 1922 Cal 
316=540 L. J 299=66 Ind Cas 407 Adeciceofthe High Court dismissing an 
appeal on account of insufTcicncy of court fee ts one of afnnnance 2U P Lr 
27=1 P L R 19 0=16 P W R 1920=54 Ind Cas 400 Decree which affirms 
1 not a decree of affirmacce A I R 

A I R I 9 ’i All 2 0=19 A L J 

■ a Cas 10 AIR 10 S Pat 607^0 

• at 5 S 5-3 P L. T 5,0 = 63 lo^ 

. Cas -00 A I R «9.2 A 1 24j = j^ 

Ind Cas -21 -5 C N 7 i 5 =C 61 nd Cas 621 No apj eal 1 es a^a rst a 

decree to the Priv) Council and leave to appeal cannot be granted (1920) P4|' 

ecu Vol 1—38 
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1929 Nag 75*= >24 Ind Cas 697 Where during tlie psndency of a suit for specific 
performance of a contract of sale, new machinery is brought 011 the premises in 
suit and not raeniioned jij the pleadings or iij evidence or even at argument, its 
value cannot be taken into account A I R 1929 Nag 75=124 Ind. Cas 697 
Where the applicant s interest in ihe property is less than Rs 10 ooo but the 
property m dispute IS worth over Rs loooo leave to appeal should be granted 
AIR 1923 Bom i 76!=5'’5 Bom L. R 77=72 lud Cas 127, see also A I R >923 
Cal 387=71 Ind Cas 37t 1 A I R 1923 Bom 23=24 Bom L R 350=67 Ind 
Cas 938 , 20 C W N 1279 (P C) but sec AIR 1921 Bom 266=23 Bom 
L R 374 Where m an ejectment suu u was found that the value of the property 
was Rs loo o held that the ceitificate to appeal to His Majesty from the decree 
m the Suit must be granted A I R 1923 Bom 23=24 Bom L R 350=67 Ind 
Cas 9i8 When tn a partition suit the decree affects the interest not only o/lhe 
plamltfTs who are appealing hut of some of the defendants the value of the subject 
matter is the value of the property and not that of the plaintiffs share therein A 
I R 1921 Pat 502=2 Pat L T 38^=60 Ind Cas S44 


rhe cost of the suit ought not to be added to the value of the subject matter to 
bring the valuation up to the appealable amount AIR 1927 Pat 338=8 Pat L T 
714 = 6 Pat 444= 104 Ind Cas 267 Where a petitioner prays fer leave to appeal 
to Privy Council m respect of a decision involving a claim of Rs 3 900 the peUion 
cannot be granted A I R 1925 P C 159—22 L W 255 = 3° = 

Bom L R 867=49 M L T 20-52 C 650=52 I A 207=4t C L J 623 (P 
88 Ind Cas 445 Mortg 
properties Subsequent r 

denied that It was coveted held on Wpeal 

that the plot has not be, 

pia, * z'' I fhtf thi» s ibicct matter in 

dispute 
AIR 
s no tl) 
estimate 


by It 1032 A L J 836 sec also $6 B 520"34 i>« 11 x- j4 

^°The^s^ubjeci maiier of the suit should jj* ,1° ^ ^ T 

72, = A r li 1933P C 23--I2P 679 (P C) The subject matter of a suit and 
of apwal are not necessarily .dent cal with the subject matter m dispute between 
(fhe partes The subject nutter ti d spute may not always be capable of being 
jtne partes j ^ the subject matter of the suit 

A L R V933 AB 

involve directly or mdfrectly, etc — 
The* question whether a decree involves indirectly or claim respecting property of the 
value of Rs to 000 or upwards wiibm paragraph (a) must be determined with re 
fcrence to the actual circumsiances at the tunc and not to be mere possibilny 128 
Ind Cas 6-'2=V. I R «9oo Bo™. 509=*J2 Bom L R 1189=128 Ind Cas 622 

The value of the property should be dctcr/nined w«h reference to the date of the 
decree from which the appeal to His Majesty m Council is to be made A I R 
19’gNig '‘g see also 4* n 73nm ] R 243 = 55 Ind 

Cas 573 ' ■ > 37=33 P L 

R 649 T , incapable of 

vuJu.aiion , ng 92=5 Bur 

b J 23 Counc I IS not 

the value , , n .. - n but ihc value 

ofthce sement A I R 1929 Bony 241 = 53 Bom L R 552 = 31 Bom L K 
632-«»9 Ind Cas 782 see also \ J R Mad 785=111 Ind Cas 

79, Para 2 reUies not onl> to claims to property of Rs 10000 in value but to 
q^ucitions rcsjicctmg jroperfy of iheUcamouut A I R t9-.S Pat lOl = jo6Ind 
<ias 538 Section 110 applies to the value of the annuity sought to be recovered 

ind not ‘o 'he value of «hc property upn which that annuity is charged A I. R 
1923!’ C 102= GBom-L K 73»“(t9’3)M W N 500=4, M L I -5^=18 L 
\V 1.6 = 260 C 2 i 6 = 28C W N Ind Cas 502 ^ 
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Mesne profits subsequent to it 
the decree holders cmnot be taken 1 

value under para 2 AIR 1926 1 • . , 

Cas 755 ^^here the matter in dispu , 

tenancy of the stic, buildings onsite should not be taken into account involving 
subject-matter The second paragraph means that the suit must to satisfy its con 
ditions, involve rights and claims to property which rights and claims are worth 
” value IS 

654 , see 

• 1921 L 

* , because 

thing m 

the same province AIR 1929 Mad 78o=(i929) M W N 602=357 M L J 477= 
3 L W 946=i2alnd Cas 648 Two decrees of the same Court between the same 
parties but opposite m characters may be joined for granting certificate to appeal 23 
C W N 582=«5olnd Cas /to.butsccA I R 1926 Mad io'4=siM L J 295= 
97 Ind Cas sg-* \ I R 1923 Mad 603=44 ‘'I L J 424=73 Ind Cas 217 , 13 A 
L J 1073 = 33 Ind Cas 369 ‘ Directly or lodirealy ’ do not cover a claim distinct 

in us character and to which there IS an irrelevant reference m the plaint A I R 
1926 Rang 128=5 Bur L J 45=-45 Ind Cas 377, see also A I R 1922 Mad ^34 = 
15L W 140=30 M L T (H C) 42 = 42 M L J 78=(i922) M W N 46=66 
Ind Cas 686 On two connected suits where the points are ident cal but one only 
exceeds Rs to, oco m value and is certified as fit for appeal to the Priv\ Council the 
other suit should also he certified though us subject matter is less than Rs 10,000 
in value 43 A 223ssi8A L J iii9=59 Cas 794 The mere posibility of 
similar litigation in the same presidency will not entitle the peiitioncr to add to the 
value m one case ibat of the other cases as indirectly involved’ unless the ether 
Imgaiion will be iflected by the docmnc of 34 L W 817 = 61 M L J 69 

The expression involving directly or upwards refers to suits in existence and 

not to suits in gtrmto /ulett The words refer to questions arising between parties 

to a pending suit an 1 not 10 qucsiio s relating to the title of o e only of the parties 
which might be made the basis of a pro e<.ulion 54 \ 431 -140 I id Cas 418, 
seealsosQl A 29«59C 1012-56 C W N 221 = 55 C L J 17 -34 Uom l R 
481-36 M L J 336 = A I R 1932 P C 28 

Subject-matter and property— •Subject-matter” and propert>’ used res- 
pectively in cU 1 and 2 cannot be treated as synonymous terms ' Property ’ in 
cl (a) indicates property not m suit or dispute, which may be directly or indirectly 
involved A I R 1929 Nag 7,— 124 Ind Cas 697 
J Immediately below— A single judge of the High Court 1$ a Court immediately 
/below the Division nench of the High Court 32 P L R 833—13 L \V 338=135 
f Ind Cas 605 = A I R 1932 Lah 121= \ L R 1932 Lah 8j9 (Civ ) 

Affirm the decision — To affirm the dec sion of the lower court it is sufficient 
for the Appellaie court lo affirm the decree A I R 1927 Oudh 535 = 4 0 \V N 
613= 102 Ini S55 , A I R 

1930 Lab P L R 614= 

92 Ind Cas • nvinr>e nf »J 

Court below i 
Oudh 49 = 25 I 
90 , A I R 

111 = 24 O C ■ i ■ 

9 = 64 Ind Ca , 

lower court on the merits of the case except as to costs us decree merely affirms the 
decision of the court below wiihin ihe meaning of this section A I R 1922 CaL 
316=340 L. J 299=66 Ind Cas 407 Adccrceofthe High Court dismissing an 
appeal on account of insufficiency of court fee is one of affirmance 2 U P L. R. 
27=1 P L R 1q.o=i6 P W R 1920 = 54 Ind Cas 400 Decree which affirms 
’ not a decree of afflrmacce A 1 R. 

A I R 1921 All 270-19 V L J 
■ Cas 19, A I U 192S Pat = 9 

at 555=3 P 1- T 3,0=63 1 J 
Cas 200 A I R 1522 VI 243-60 
Ind Cas 721 ,25 C W N 7i5=66Ind Cas 621 No appeal 1 es atairst a con»ert 

decree to ihc Pnvj Council and leave to appeal canroi be grarted. (iQ2c) Pat 347 

C C II. Vol 1—38 



298 


THE CODE OF CIVIL PROCEDURE. 


[S 110 


= 5 Pat L J 383=1? L T 599*57 Ind Cas 245 Partial reversal of decree does 
not mean confirming of a decree 18 M L 1 387«(i9i6) i M W N 122 = 31 Ind 
Cas 272, Reve er cl 15 of Letters Patent of 

judgment of singli lower Appellate Court decree 

affirms decision - - * — 


745 


A decree vvhicli subsiaa 


tially alters decree of the court below cannot be said 10 be a decree affirming that 
decision A I R 1929 Pat 5618^117 lad Cas 193 , see also A I R 1927 Pat 379 
= 103 Ind Cas 703 

For purposes of appeal to Privy Council no substantial question of law need be 
involved if there is a small variation by the Appellate court in the lower court s 
decree A I R 1925 P C 60=51 C 969=51 I A 319 (P C)=86 Ind Cas 504. 
The word “decision, “ in s 109 (a) means m 
and not judgment Hence in order to affirm 
the meaning of tins section it is sufficient for 

14 Lah 609=144 Ind Cas 18=34? L ■ 
the value of the aubject matter exceeds R 

Council can be granted in the case of the ^ _ 

court below, unless there is a substantial question of law involved or it is shown that 
the case is otherwise fit to be certified 32 P L R 860 , see also 9 Rang 360=133 
Ind Cas 494=A I R I93i Rang 283 ,6t M L J 456 (P C) , A I R I93» R C 
173*131 Ind Cas 781 = 14 O L J 357 , see also 35 L W 2o6=i39lnd Ca« 54= 
AIR 1932 M 279 . 3* R L R 833=A. 1 R 1932 Lah 121 

Where an appeal was dismissed and a cross objection was allowed with the result 
that the decree was varied, held an appeal to Pnvy Council by a person whose appeal 
was dismissed will lie a« * 

Cas 234= A 1 R 1933 
are separately numberec 
In such cases it may 

missed the decision of tl _ , « ah 

in that decree 54A i4fi=(t93i)A L J 968=135 Cas 234=A.I R 1932AU 
65 (F B ) This section merely says “aflirm the decision of the court ' and does not 
say 'affirms the decision of the decree on merits An order rejecting an appeal 
for failure to furnish security for costs is an order affirming the decision oj 
court below withm ihe meaning of ibis section 54 All 39®“ *4® mo , 5“ 
1932 A L J 2S4-A I R 1932 All 31* Wherein a suit ?>«■ account a decree 

15 not entirely affirmed it is not affirming the decree \ ^ 

25 L W 206 139 Ind Cas 54 . see also 28 N L R i42“A / R 1933 Nag m 8 
*140 Ind Cas 68 

an affirming judgment 

, « * matter of discretion and \ 

I i whether the judgment 

R ‘933 Pat 703 (S B) 

„ judgment of affirmance 

or not does not depend upon whether the appellant is the plaintiff or defendant 
144 Ind Cas 320=A I R 1933 Pat 262 

Substantial question of law — A substantial question of law does not 
mean a substantial question of general importance but a substantial question of law 

as between the parties in ihe case involved AIR 1930 Bom 509 = 32 Bom L 
R 1189=128 Ind Cas 622, AIR 1928 P C 172=550 g44=5cl A 2ts = i2 
C W N 817 = 29? L R 429=48 O L J ,,9=26 A t J V^L f 

651=30 Bom L R ‘384=5 O \V N 668=109 Ind Cas 723 , A I R 1928 Nag 
,H-io5Itid Cas S3I ■ * ' IQ’S Nag 76-23 N L R is6;io5Ind Cas 366, 

A ■ I A 126.31 c \V N 20,-102 Ind Cas 

859 (P C A “I 's nol said w b. involved m an apptii under 

if It need not be decided for disposal of appeal or if- 
certain contingencies The ^word involved 
necessity 19 O 
1917“ ‘33 Pit 

,h"afa.ree7“a°ar.i inl^brr'^f .^^ra^^-^Vfnd Cas t" 

A. I R .OrSAII ,9-.03lnd.Ca. 654 .A I R .oji’mV ‘.,^--,7" W A 
Ind Cas "J'S CoastruciionofpariicuUrdogm-n^scannotb^ueafedai a quesiio^n 
of fc,«eralpporUnccj)r a substantial question of Jaw A1 R 1922 Oudli 214 = 73 
,A I R 1925 Oudh 219 = 83 Ind Cas 90 Where 


if such question miy arise m 


00 r 11 = 36 Ind =» considerable degree of 

?!t L IL mi? Cas 781 = 129 P W R 

.3 0 L^I l=ff Inj VJ J°=3oM L T 337 . A I R .921 

a u L J I 01 inj Cas 131 Substantial nuesnon of law nr,. iXr,«» 


lad. Cas. 407 A 40 Ind Cas 182, 



S. 110] 


TUB CODE OP CIVIL PROCEDURB. 


299 


the only question of law raised by the application for leave to appeal to Privy 
Council, IS concluded by a decision of the Privy Council or a long senes of decisions 
there is no subsianiial question of lav involved, and leave should not be granted 
A I R 1931 Rang 283= 133 Ind Cas 494=9 Rang 363 , 51 C L J 2^o=t\. I R 
1931 Cal i 7 -r=i 26 Ind Cas 719, 133lnd Cas 3 , 33 P L R 599=A I R 1931 
• substantial should be such as to 

V of the authorities or that the 

AIR 1933 703 (S B) = 

140 It'd Cas 744 The word ‘substantial question of law in the last clause of 
section 1 10 C P Code mean a substantial question of law as between the parties 
m the case involved and not a question of general importance A L R 1933 Oudh 
* 4P L R 946=A I R 1933 Lah 

' • 71 A point decided by uniform course 

law A I R 1933 Lah 1044 In 
not the construction of a document 
, Cas S49=t933 A L J I72 = A I R 

1933 All 461 


Where the decree of the High Court is one of afHrmation except as regards a 
variation made in the lower Courts decree with the consent of the person trying 
to appeal to the Pnvy Council, those persons have to show that a substantial 
question oflaw is involved A I R 1921 Cal 81*25 C W N 775 = 66 Ind Cas 
621 , see also A I R J921 Cal 94=33 C L J 131=62 Ind Cas 203 AIR 
1924 Pat 468=5? L T 17 = 75 Ind Cas 58 ‘ A 1 R 1924 All 66=45 A 667=21 
A L J 665=75 Ind Cas too, A. I R t9'‘6 Nag 5 = 89 Ind Cas 941 AIR 
1926 Oudh 17-2 0 W N 860-91 Ind Cas 93 / 

426= 3t C 'V N 573=103 Ind Cas 65 AIR 
114 Ind Cas 320 \ I R 1929 Bom 341 — 5 

Ind Cas 782 AIR 1929 Bom 359—31 Bom L 

R 1930 Lah 5,4-31 P L R 336-123 Ind Cas 523 AIR 1928 All 28o = SoA 
640— 26 A L J 336—108 Ind Cas 238 A I R 1927 Mad 413 = 53 M L J 
375 — 103 hd Cas 3 , 10 L B R 307— 6-» Ind Cas 71 AIR 1929 5fag 85 — 110 


Ind Cas 855 


Where authoritative decisions of the Privy Council exists on a matter that matter 
does not remain a substantial question of law AIR 1926 Oudh 381 (F B) — 1 
Luck 265 = 29 0 C 215-3 OWN 557-95 Ind Cas 193 A substantial 
question of law IS a question of law in respect of which there may be a difference of 
opinion 26 P L R 614-92 Ind Cas 479 . A 1 R 1929 Lan ss-9Lah 581-29 
P L R S29,A I R 1924 Lah 473-78 Ind Cas 4>7 AIR 1926 Nag 215-90 
yind Cas 270 Particular law point is not laid down by Privy CounciL It is still 
' material question of law though cases involving somewhat similar point has been 
/ dealt with by the Privy Council AIR 1929 Rang 280=7 Rang 271 = 119 
Ind Cas 218 


Whether the inheritance of the cash allowances known comprehensively m 
Berar as lajiajan i is governed by the Itiam Rules or by the law relating to ordinar> \ 
pensions, is a AIR 1927 Nag 63= 

9dfncf Cas 751 mcipi'es to a pameufar 

sec of facts is 

25 A L J 970=107 Ind Cas 33, see also f 
156— 106 Ind Cas 366 The Court cm grant 
deficit Court lee, and whether a Couit has t 

case IS a substantial question of law 63 Ind Cas ■■22 Construction of an indemnii) 
bond IS a mixed question of law and fact and as regards the law it is substantial 
question AIR 1927 Mad 443=(i9'*7) M W N 213=53 M I- J 375=* 39 ”^1 ^ 
i i5 = i03lnd Cas 31 , sceatsoA I R 19-9 Pat 561-117 Ind Cas 193 Pont 
not directly decided b) any Courts in India but well established upon piinciples 
laid down in such cases is not a substantial question of law AIR. 19’3 Pat 
. , • rcasorable 

il e riohr of 
uirt.meius of 
, , WTieiher the 

I a sub&tan 
J Cas. 

, let a co-nt 
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= 5 Pat L J 383-1 P L T 599~S7 In^ Cas 245 Partial reversal of decree do*s 

(1916) I M W N 122 = 31 Ind 
ider cl 15 of Letters Patent of 
lower Appellate Court decree 

• s 745 A decree which substaa 

to be a decree affirming that 
decision A 1 R 1929 pat 561 = 117 Ind Cas 103 , see also A. I R 1927 Pat j79 
= 103 Ind Cas 703 ^ 

For purposes of appeal to Privy Council no substantial question of law need be 
involved if there is a small variation by the Appellate court in the lower court s 
decree A I R 1925 P C 60=51 C 969=*S» I A 319 (P C)=86 Ind Cas 504. 

on of the suit by the court 
the court below within 
J court to affirm the decree 

14 Lah 609=144 Ind Cas 18=34? L^R 946»A I R 1933 Lah 690 Though 


Ind Cas 45ii“A 1 R 1931 Rang 283,61 M L 1 456 {P C) , A I R 1931 P C 
173=131 Ind Cas 781 = 14 O L J 357 , see also 35 L W 2o6=i39lnd Ca® 54= 
AIR 1932 M 279 I 3« P L R 833=A I R 1932 Lah 121 

and a cross objection was allowed with the result 
appeal to Pnvy Council by a person whose appeal 
f rght (1930 A L J 968-54 A t46-i35^Ind 
Cas 234— A I R 193a All 65 Separate appeals which are filed m the High Court 
me separately nunvbeiei 
In such cases it may 
missed the decision oft' 

in that decree 54 A i46-(i930A L J 968-135 Ind Cas 234" A I R 1932 A*‘ 

65 (F B) This section merely says'*'afiirm the decision of the court and does not 
Say affirms the decision of the decree on mehjts An order rejecting an appeal 
for failure to furnish securuy for costs is an order affirming the decision of the 
court below within the meaning of ihis section 54 All 390— 140 Ind Cas 125 — 

1932 A L J 254-A I R 193s All 3«2 Wherein a suit 

IS not eniirely affirmed it is not affirming the decree A I R 193* hlad 46— 

*5 L W 206=139 Ind Cas 54 , see also 28 N L R 142 — A I R 1933 Nag nS 
= 140 ind Cas 68 X 

an affirming judgment I 
. •• * matter of discretion and 

^ ^ * whether the judgment \ 

of the H gh Court is or i* not one of affirmance A I R 1933 Pat 703 (S B 1 \ 

The question whether the judgment of the High Court is a judgment of affirmance 
or not does not depend upon whether the appellant is ihe plaintiff or dc/endanr 
144 Ind Cas 32o=A I R 1933 *•’2 

Substantial question of law —A substantial question of Jaw does not 
mean a substantial question of general importance but a substantial question of law 

as between the parties m the case involved AJ R 5oges^2 Bom 1 . 

Ind 


R 1189=128 Ind Cas 622 
C %V N 817 = 29 P„b R^429j 


• AIR 1928 P C 172= ce C oij' 


>930 Bom 509=32 Bom L 

■ -SSI A 235=3* 


c \V Ei 817 = 29 r u »■» s. i, j iiv= 2 b A L i raie=cr xt i t 

651 = 30 Bom L R 1354=5 OWN 663= 109 Iw3 Cas 722 A^Fr 

?h-?o51„d C„ S3.,A I R^.9'8Nae 76-23-,“ S . iLd clf 


A I R 


r C 93=54 l A'i'jd'.JiC 


S9 (P C ) ' A qucsiion ol Uiv 15 noi'Said'Io be’ 't. " 

\ ■ 273 = 73 incl i^as 221 . 

I„d ■ -43-17 L W 445-74 

Qf treated as a question 

tad. 4.4. ,97. 46 tad Us ,a2,A.I R ,s,45 0udt 7,9.53 tad”cis°“9i‘ ‘wtoc 
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P C 22=12 P L T I-3SC W N 33=32 Bom I R 1576 = 59 N L J 4 < 4=57 
I A 279=130 lad Cas 612 (P C) \Vhere a party iraasfeis his interest in subject 


suit m the court of frst instance or of the projected appeal to the Privy Council was 
Rs 10000 or up vards a certificate for leave to appeal cannot be granted as a matter 
of right A I R 19^3 AU 4=i43lnd Cas 3r’ = 54A 459 But where th edecree 
msolves property of Us 10 000 or upwards, leave can be properly given A I R 
1933 Oudh j97 = ioO \V N 8S0 


111 [S 597 ] NotwUhsuniling anything contained in section 109, 
no app‘-al shall he to His Majesty in Coun 
cil — 


Bar of certain appeals 


(<i) from ihs decree or order of one Judge of a High Court established 
under liie Indian High Couits Act, [or the Government 

of India Act, i9t5T ,1 or of one Judge of a Division Court, or of 
two or more Judges of such High Court, or of a Division Court 
constituted by two or more Judges of such H gh Court, where 
such Judges are equally divided in opinion and do not amouit 
in nu nber to a majority'of the whole of the Judges of the High 
Court at the lime being , or 

(6) from any decree from which under section lo* no second appeal lies 
Scope— Tins s«c ton s appl cable to a $ nglc Juage of a Hit,li Court established 
under the Cl ar er A t 1861 127 P W R 1917 131 P L R 1917 = 42 Ind Cas 

® 93 , 1^0 appeal 1 s o I r vy Council from decree or order of Hit,h Court Judge 
A I R 19 4 Mil 09 46 M > appeal 

lies to the I r \ Co I un ler 1 Judge 

ofthefi^I Co rt c 1 er n tpital R 1106 

"A.! R (1931) B)m 503 sec a . is not 

High Court within the meaning of this section A 1 R 1932 Oudb 163 


Savings 


112 [S 616] ( 1 ) Nothing contained tn 
this Code shall be deemed— 


(a) to bar the full and unqualified exercise of His Majesty's pleasure in 
receiving or rejecting appeals to His Majesty in Council, or 
otherwise howsoever, or 

(J>) to inteiferc with any rules made by the Judicial Committee of the 
Pi ivy Council and for the Um" being n force for the ptesenta 
lion of appeals to His Majesty in Council, or their conduct 
before the said Judicial Committee 

(2) Nothing herein contained applies to any matter of criminal or admi 
rally or vice admiralty jurisdiction, or to appeals from orders and decrees of 
Prize Courts 


Privy Council Rules— Vide \ I R 1931 Bom 278=132 Ind Cas 4 j 8 = A I R 
1931 Bom 273 


PART VIH 


REFERENCE, REVIEW AND REVISION 


113 [S 617 ] Subj ct to such conditions and limitations as may be 
_ , n , o . prescribed, any Court may stale a case and refer 

Kctcccc 10 H.sli Court op.nio,, of lire Higlt Court, 

and the High Court may make such order thereon as it thinks fit. 


* 24 'L 'S Vict c 104 t 5 ^ 6 Cco t c. 6 r 

t These words were u scried by s sand Swh of the Am* id d,, \ct, IJ16 (*3 
of 1916) 



300 


TUB CODb OF CIVIL FKOCBDUliB 


IS. 110 


IS substantial question ofliw 45 Ind Cas 182 Where the point is not of general 

importance a certificate for leave to appeal to Privy Council should not be granted 

54 Ind Cas 463 , 56 Ind Cas 526 Question of 

in second appeal is not a subaimiij} quest oa of lai 

granted in such a case AIR 1923 All 463=7^ 

granted where the interpretation of documeius invc _ ^ 

A I R 1924 All 559=46 A 227=79 InJ Cas 213 Refusal to grant leave under 
cl 12 of the Letters Patent to file an additional written statement is not a substantial 
question of law A I R 1922 Bom 11 = 24 Bom L R 196=77 Cas 941 
Where the trial Court m its discretion refuses to extend the nine for putting m 
Court fees, it can liardly 
arising between the pan 
and the phmiiff A I 
documents executed by a 

IS not a substantial question of law AIR 1928 All 19= 103 Ind Cas 654 
The principle that although the point of law may be obviously untenable, 
decision in the case turns upon it that point would be a substantial point of law, 

IS not tenable AIR iS“t ®7 Cas °43 

Whether mistakes which to entitle the Cou« to 

re open a seuh 
752 Where u 


were for exac ^ 

questions of wide public importance A I R 1923 Cal 4S*‘*27 C vV N 3 4 4 

Ind Cas 581 Whether a Hindu widow eua executrix can 
substantial questioi of law A I R t526Cal 7it-»43 C L S 206 Whrthcrthe 
legatee s gnmg the will as witness did not sign to attest the v\ill 
a substantial question of law A I R 1925 Oudh 54i*“2 0 N 


of opinion Where the quesuon is one of the 

of the case, the case does not comply wiih tlie requirements of riudh iu = o 

399«i33lnd Cas 2=A I U 1932 Lah 56. see also A I R 9 

O W N 103=138 Ind Cas 630: 1933A L J 73<»»>38 Ind Cas 670. 3^ P L R 
5gg = A r R 1931 Ldh 753 

■When leave can be grantei ^ | 

prosecution of his own appeal until he 

not propel to keep the other party ^ 

be dismissed A petition, therefore, fb , 

cawwot be wsaswvwncd A * ’ 

117 Ind Cas 724 *^^””1,011 for lc=ive is on behalf of a whole community 

cannot be e-ranted if the appellant take* «P a new iMsition while appealing to Privy 
Council 2^U P L R (A) 402 = 58 Ind Cas 179, Certificates should make plain 
upon ,h=.r face that “ [•« 5='" R 192. P.C 

128 = 2 P L. T 132 = 29'* “ ^ L '» 305 = 02 Ind Cas 320 Leave 

cannot be granted where the applicants appeal to the High Court IS d1STTl1^sed for 

want of prosecution • « t ‘ > 

leave to appeal to . 1 

from practice, "hit 

440=43 M L J 38 ■ ' j 

decree involves a 

..nlcJinJtliarc IS no courier atfinavu the II.KhCotitt' may issumj that 'the' Iicli- 

tioiicr’s amdnvil IS corttet A I R i<)!6 Lih 4i6-.6P L R 123-94 Ind Cas 
554 A defendant ha. md no intciisl m ihu 5uostcution of the suit ind leaving it 
entirely to his co-dc ...dint cannot scmtatcl, prefer an n,.|ic.il to H s llijcsl^n 
Council A I K 1921 I'at I29-2 !• L f 17s-6o Ind Cas 500 Where si.elial 
.'nfn^nsf^i.cL* rT/jf* applicatioo the iJo-ard is not precluded from 

going into question of competency oa appeal of facts being known A I R 1931 
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ofnght A.I R I9?3 All 4=143 Iftd Ca^ 3i2 = S4A 459 But tvhcre tli edecree 
imolves property of Rs 10000 or upwards, Iea\e can be properly given A I R 
1933 Oudh 397= 10 O \V N 8S0 


111 is 597] Notwilhstanding anyUnng contained in seciion 109 , 
, no appeal shall he to His Majesty 111 Coun 

Bar of certain appeals 

(«) from ihs decree or order of one Judge of a High Court established 
under the Indian High Couits Act, x 86 i,* [or the Government 
of I idia Act, 19151 ', { or of one Judge of a Division Court, or of 
two or more Judges of such High Court, or of a Division Court 
constituted by two or more Judges of such High Court, where 
such Judges are equally divided m opinion and do not amount 
in number to a majotity'of the whole of the JuJgi»s of the High 
Court at the time being , or 

(A) from any decree from which under section lo* no second appeal lies. 

(uage of a High Court established 
uni 17-^131 V L li J9l7»»43hid Cas 

893 or or Icr of High Court Judge 

A . , ii;«75lnJ Cis 604 No ippcil 

lies „ t order ]>^sselJ by n siiikIc Ju1i,o 

of ilie High Court either in tp(K.a< Or on rci s ond apphcitio 1 33 Iton I R nod 

— \ I R (1931) B im $03 I see also $6 C $13 , 46 M 938 Ouilli Chief Court 1* not 
Hi^h Couit within the meaning, of this sccuon A I R >93}Ou\h 16} 


e tt2 [V OlO] (1) Wothmg contililtd m 

this Code si all bo dtuntd— 

(0) to bar the full and unqualified exercise of Ilis Mnj<.sty't |ilt.isiiro in 
receiving or rejecting appeals (o His MiJeU/ in C'uiincil. or 
otherwise liowsoevtr, or 

y (A) to tnteifcre with any rules made by tho Judicial Cuinmiituu of tlio 
/ I'/ivy Council, and for tho iiins being ‘n force, for llio proitnlii 

lion of ap ", il, or thuir cuiuhict 

before the 

(2) Nothing herein ■ criminal or iilml 

rally or vice admiralty , „ orders nml dccreti of 

Prize Courts 

Privy Council Rules— ViJo A I H 1931 Dom 378-^1311111 Cii 438-A I K 
1931 Bom 273 


PART Vlil 


REFERENCE, RLVILW AND KLVlblON. 

113 [S 617] Subject to such conditions and liimlatluns ns may ho 
n.r.., rn.irt rresciib^d. any Court may stale a case uni refer 

Reference to High Court. the same for the opinion of the IHih Court, 

and the High Court may make such order ihetcon as it thinks fit 


* 34 5. 3$ Vict c 104 t $ C 6 Ceo S, c- , 

1 These \vord3 were uiserieJ h) s 3 and Sdi of the Aujciklin„ Act. i;ie H3 

of 1916) 
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is. no 


IS substanual quesuon ofhw 45lnd Cas 182 Wlicre ihe point is not of general 
importance a ceniRcate for leave to appeal to Pnvy Council should not be granted 
54 Ind Cas 463, 56 Ind Cas 526 Question of procedure disalloumg a new plea 
jn second appeal is n- ' 
granie \ m such a 

granted where the ^ - 

A 1 R 1924 iMl SSg=»4.6A 227«79 lad Cas 21J Re/usal 10 grant leave under 
c! 12 of the Letteta Patent to file a 1 additional tiruten statement is not a substantial 
question of h\ AIR 1922 Bom ii=*S4 Bom L R Ind Cas 941 

Where the trial Court in its discretioa refuses to extend the time for putting m 
Couiifees, It ca i hardly be said llist the question is a substantial question of law 

ansmj, between the parties 10 the case It is more a question between the Court 

and the pint n IT A I R 1938 Lah 560— iro fnd Cas 179 Whether certain 
documents e\e i iti\ by a Hindu widotv were binding on the estate and the reversioner 
IS nor a substanuai question of law AIR “ ‘ 

The principle that although the point 
decision in the case turns upon it that , 

IS not tenable AIR 193d Mid 233=39 AI L T 655=107 Ind Cas 643 
Whether mistakes which though not material, arc su/ficienf to entitle the Court to 
rt open a settled account la a qiieauort of law AIR J927 Pit 3ii=»to2 Ind Cas 
753 Where it is not clear from the record, whether presumptions by several strangers 
weie for exactly the same grounds as those iiUhc suit, the case does not involve 
questions of wide public imporiance A I R 1923 Cal 45i**27 C W N 204 = 04 
Ind Cas 581 Whether a Hindu widow auo e\ccuim can compromise is not a 
' ’ 306 Whether the 

does not amount (o 
W H 394=88 Ind 

• 30 befoie 1871 ts 

, » V, 1 - ' ■* ' 


olopinion Where ihe question is one of the ipphcaiion 

of the case, the case does not comply Hiih the requirements of s no 33 ,,.*1 
299«t5alnd Cas 3 = A I K ig^VLoU $6, seealso A f / Oudh iu=g 

O W N 103-13)? Ind C« 630, 1933A L J yjo-rjS/no Cas 670, 32 R L. R. 
599-A 1 R 1931 Lah 753 

When leave can ho granted -A prison f "> 

prosecunon ofhi!. ovn anpraltincil lie purges his contempt sndhisappea/, as It is 
not prope. to keep ,l,e‘ olher psriv Setore ihe cooH fm an indeBn.ie period. Cail 
be dismissed A petition therefore, 

farriitn be -nmytov.vivi _ • ' 


It? Ind Cas 724 
ptuptri! especial 
1 15 liid Ca> S32 
cannot be grantc< 
CounaJ 3 U P 


• of a whole commuaiiy 

i< • 16 = 42 hr 3 ? Leave 

iile appealing to Privy 

i^ouncu i L ~ } ^ r \ should make plain 

upon their fsce that the iJiscmion has ii> fan been mere, soj A, I R 1,2, P.C 
i^»3 P L T 133-39 M \ ^ 1 - W 365 = 62 Ind Cas 320 Leave 

cannot be framed where the appbeams appeal 10 ihp H>"*' >• ~ ■ - - 

want of proseculi 
leave 10 appeal 
from praciicc, « 

440—43 Al b J * • „ , . wa -VO II an afTidavii that the 

decree involves a claim respeenng propertv exceeding len ihousand rtinrrs m, at - 
IS filed and ilicre IS MO courier alT ’“v • ' ’ , ' 

lioner's affidavit is correci A . . , 

554 A defendant Jiaiing no intci • ' * 

tniircJy to his vo-deltndant cat ' 

Council A LH 1921 I’at l29-»-. 

leave 10 appeal is granted on . " . ' 

going into question 0! conipcJcacy .,Maj,pcdi 01 being known. A I CU* 1931 


' >misscd for 
4^4 No 
inga vakil 
1922 Mad 
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suit m the court of frst instance or of the projected appeal to the Privy Council was 
Rs loooo or up \ards 1 ceriificaie for leave to app-al cannot be granted as a matter 
ofnght AIR igtj AH 4^143 Ind Caa 3i’*S4A 459 I 3 ut where th edecree 
maohes property of Rs to 000 or upwards, leave can be properly given AIR 
1933 Oudh ^97=10 0 W N 880 


111 

Bar of certain appeals 


[S 597 ] NolwilhsUnding anything contained in section 109, 
no app“al shall lie to His Majesty in Coun 
ciJ — 


W) from the decree or order o( one Judge of a High Court established 
Under the Indian High Couits Act, 1861,* for Ihe Government 
of I idia Act, x 9 tst\J or of one Judge of a Division Couft, or of 
two or mote Judges of such High Court, or of a Division Court 
constituted by two or more Judges of such High Court, where 
such Judges are equally divided in opinion and do not amount 
in number to a majoiity*of the whole of ihe Judges of the High 
Court at the lime being , or 

(i) from any decree from which under section 103 no second appeal lies 
Scope— This stc 10 1 is appl cable 10 a single Juoge of a High Court established 
“°der the Charier \ct iSOl 117 I* W R i 9 l 7 “> 3 iR L R 1917— 4»Ind Cas 
893 No appeal lies 10 I nvy Council from decree or order of High Court Judge 
< Cas 604 No 'ippeal 

by a single Judge 
33 Bom L R 1106 
• !h Chief Court is not 

b **— w « -^udb 163 

112 is 616 ] (1) Nothing conta/ned in 
this Code shall be deemed— 

(n) to bar the full and unqualified exerciss of His Majesty’s pleasure 111 
receiving or rejecting appeals to His Majesty in Council, or 
! otherwise howsoever, or 

I (^) to inteifere with any rules made by the Judicial Committee of tne 
Privy Council, and for the lime being n force, for the presenta 
tion of appeals to His Majesty in Council, or their conduct 
before the said Judicial Committee 

(2) Nothing herein contained applies to any matter of criminal or admi 
rafry or vree aiiirrffuA'j- pinfd/cfwiv, <?f t<f s^^s}s frewr onfetv amf liwrees of 
Prize Courts 

Privy Council Rules— Vide A I R 1931 Bom 378=132 Ind Cas 4 j 8 =A I R 
1931 Bom 278 ^ 

PART VIU 


REFERENCE. REVIEW AND REVIbloM. 

113 [S 617 ] Subj»ct to such conditions and limiia 
_ , ,T , picsciibed, any Court may state 

Rcfucnce to Hisli Cooit ,'^5 optmo,, of I 

and the High Court may make such order thereon as it thinki 


b 

fur 


rt, 


* 24 35 Vici c 104 

1 These words were inserted by s 
of 1916) 


t 

3 and Sell, of the Amendm 
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section must distinctly set out the legal poirt or points in the case as to tne oeciswu 
of which the Judge entertain a reasonable doubt 93 P L R 1902 There is 
no analogy between a reference and an appeal An appeal is made by an 
aggrieved party where as a reference IS made not by a parly but by a Court 
The decis on of the subject maitei of appeal is by the Court eniertaimog the 
appeal whereas the decision of ihe matter about which a reference is made is 
not necessarily by the Court deciding the reference 1932 A L J 816=140 Ind 
Cas I23=A 1 R 1932 All 65i = A L R 1932 All 1083 Reference made by a 
Deputy Commissioner as to the legality of actions of Subordinate Judge in issuing 
a temporary injunction is not a refererce made by a Court within the meaning 
of the Code A I R 1928 Oudh 48^=5 OWN 891 = 113 Ind Cas 800 A 

reference can be allowed where it is doubtful, if Court had any reasonable doubt 

but where the parties do not object to (lie reference being made 76 Ind Cas 5 i 9 * 
A I R 1923 Ring 193 = 76 Ind Cas 519, see also 61 P R 1913=123 ^ ? 

•913. 8 P R 1914 The Collector while hearing an application under s 23of(ne 

Bombay Mam ’’ " 

section becau 
deciee 14 Ir 
entertain an , 

Ind Cas 23 

114 fS 622] Subject as aforesaid, any 
person considering himself aggrieved — 

(fl) by a decree or order from which art appeal is allowed by this Code, 
but from which no appeal has,been preferred, 

(d) by a decres or order from which no appeal is allowed by this 
Code, or ' 

(r) by a decision on a reference from a Court of Small Causes, 
may apply for a review of judgment to (he Court which passed the decree 
or made the order, and the Court may make such order thereon as it 
thinks dt 

Scope — An apphcation 
appeal from the uecis o 1 ( 

19^1 A L J 187 (F B)=i 3 ' 

Cal 91 The decree 
d therefore no appeal 
8=107 Ind Cas 751 

It a decree in any appea 

? Ind Cts 


?^no‘t open to revision A I U 19*4 LaU 400=71 Ind Cas 160 Where the 
Pnvy Council reversed ihe decree 01 (he High Court, it is no uround for review of 
thejudgment passed prior 10 the decision of lie invy Council This section docs 
not authorise the review of a decree which was right when it was made on the 


cround ol hapiening of some subscijucnt event AIR ic»a Mad 
& W N 304 -.SL W 5„-,3M L J 13-3.M L 

r/(r“n’i!™:T.:oA'l’.V\,^3.ha. ‘L ;sl gj 

.?ih’ Srr .t 

,,.>,0.. occion .33 IrJ O. 3.s-.,3. A L. , “ R “i ,1 



s. 115J 


THE CODE OF CIVH, PROCEDURE 


303 


The Revenue Court has no power to roicw a juJgment 138 Iiid Cas 465= A. I R 
J 9 J 2 A 11 f 9 i=i 932 A L J 437(1. B) 

A rftvjcw proceeding comtnences ordinarily with an application The 

Court th/. 1 m- r. » nwy gram a rule calling 

not be granted In the 

and the hearing of this 

luc ma) imoive to some tatent an maesiigation into the ments Iftherulcis 
discharged then the &»se ends If on the other liancl the rule is made absolute, 
then the third stage is reached, the case is reheard on the merits and may result 
in a repetition of the former decree or tn some variition of it Tliough m one 
- ’ c IS discharged or on the re hearing the 

nateriai difference , for, in the laiter 
J there IS a fresh decree , in the former 
„ _ H.94 on the old decree 55 M 871 = 139 

ind Cas 436=1932 M \V N 1124=36 L W 24J = A I R 1932 Mid 669=*63 M 
L ] 3S7 An obiious and patent error of law might be a good ground for a review, 
but where there is no such blunder norcvievlies 146 Ind Cas 946= A I. R 1933 
Rang 83 


115 . [S 622 ] The High Court may call for the record of any case 
Revision which has been decided by any court subordt- 


na'e to such High Court and in which no 
appeal lies thereto, and if such subordinate Court appears— 

(a) to ha\e exercised a )urisdiclion not tested in it by law, or 
W to have failed to exercise a jurisdiction so vested, or 
(.<) to have acted in the exercise oC its junsdiciion illegally or with 
material irregularity, 
the High Caurt may make such order m the case as it thinks (it. 

Scope — The 115 1 ; sect on of il c Civ I Trocedure Code enables the Hieh Court 
in a case \n which no appeal Ics, rocallfoi il\e record of any case it ihe Court by 

I '■h ^ " ’ 'he exercise Of a jurisdiction not 

, rtaju isdicuon vested in it. or 

rreguljriiy, and farther enaWes 
k fit It will be observed that 
, exercise, or non exercise of it or 

ted against con\.lusions 01 law ori 

uic nuesuon 01 jurisdiction is not involved /Vr Lord Atkim ,0^ 
, Balakishna'i Vaiudtva, 40 lod Cas 630— 1$ A L J 645 = 2? L W 101=33 
' L 3 69=260 L 3 143=19 Boro h B 715=40^ 79 jIP ahoA \ R 

1930 Lah 468=127 Ind Cas 159 , A I R *930 AH I58 = (i920) A L J ii57=!i24 

Ind Cas 478 , A I R J 929 Nag 317= 120 •*><! h >76 , A 1 

R 1929 Rang 21 =6 Rang 667 = 114 Ind Cas 343 , A I R 1924 Smd 49 = 75 Ind 

Cas 1041 , A I R 1923 Lah 506=75 Ind Cas 43 ? • " * 392 = 2i ,5^ 

f~ J 3ii=45A 425=74lnd Cas 778, 3 oC W N ^ ^ J < 65 - 3 ? L. W 

55=37 Ind Cas 129. rhis section ought to "ceive a liberal interpreiauon 40 C 
£6=17 Bom L R io97 = 33lnd Cas 358. N h R 203 = 42 Ind Cas 746 The 

seciion must be read as a whole AIR < 9 ** U C 27 4 bf ' *^~63 Ind 

o n r It a wrong 

■ lly where 

• ■ le remedy 

' 539 '' 1 19 

V mtised U5 

‘ ■ “J! An 

I subsian. 

, lernuiouj 

appeal 1, 
■’alj-ns. 

® Courts* 

■ . ' • ^ 

rex -itul power 11 jl''' 


The exercise of 
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discretionary 54 C L J 25^^*360 W N 16 , 55 C 1084=113 Ind Cas 8j3 
Wrong exercise of junsdiction IS no ground for interference A I R 1922 Mad 3 = 
41 M L J 378=64 Ind Cas 493 Dismissing slay of executtoti on sole ground of 
delay IS irreguJiniy 2nd rcMsioabes AIR 1^2$ Cal 254=8^ Ind Cas 435 Wiiere 
rule was wrongly mterpreied ni ilie exercise of lunsdiction order , levisable A I R 
1925 Mad 1201=48 M 676 = 49 M L J 366=22 L W 606-92 Ird Cas 300 
Where the Leglshmre states tliat the decision of i particular Court shall be final such 
decision is open 10 levision A i R 1924 Mad 561=47 M 365=46M L I 20i«l9 
L W 402=34 M L 
Where the court 
for revision 120 P V 
21 rule 89 regarding 

‘ale cannot be revised ' 

Cas 778 An order ^ 

not revisabfc A f R 1924 Pat /»'•'' ’ 

does or does not constitute mi 
13 S L R 93=53 7iid Cas 8\f 
s loS B T Act by a court 

levision, on the ground that the rent fixed is not fur or equ table 53 Ind Cas 411 
Conditional order for adjournment cannot be interferred in revision AIR 1924 
Pat 529=1 Pat L R 370=84 Ind Cas 1013 Order of returning appeal for proper 

presentation cannot be inierfered in revision AIR 1925 Pat 488^6 P L T 

448=90 Jnd Cas 32i = {i925) Rat 167 ff a court has jurisd ction to decide the 
ntatier before It the High Court wjll jjot lolrr/ere nnh jis order however wrong it 
may be on facts or law A I R 1930 Nag 136= 120 Ind Cas 332, see also A I R 
l9290udb 26=5 0 W N 873*=4Luck 93=115 Ind Cas 105 , A I R 1930 All 
I22»i930 A L J 464-121 Ind Cas 545, 49M h J 381-90 Ind Cas 771 


A Court can construe its own order and the High Court would not interfere tf 
there IS no irregularity A I R *925 Pat 318=3 Pat L R ioo=6 P L T 40* = 
96 Ind Cas 107 / 

Decision based on error 0/ law and on misunderstood and inadmissible evidence 
does not involve any quest on of jurisdiction and no rexision lies against it 
(>918) Pat 347 = 48 Ird Cas 9^0 31 Ind Cas 209, 51 Ind Cas 873-4 P 
i J 340 A person who ipphes for revision relying upon 
di''tion must substant ice the pfea by affidavic or production of record » y J* R 
(H C ) 18-52 Ind Cas 32 Where ihe right of appeal is barred if the order of the 
Court below mvohes 1 question of jonsdiciion ilje High Court will interfere 
III revision 4 Pit L J 57=49 Ind Cas 442 Order ol a court trjing 1 suit without 
junsdicnon but wiiliout objection by any parly is not open fo revision A I R 
1924 Nag 17=19 N L R t 79 ^ 7 S Ind tas 769 Fresh objection regarding 
yinsdiction cannot be riised AIR 1927 Cal 338=45 CL/ 218—101 Ind Cis 

688 Although object on is to junsdic'ion is taken in lower court at a lue stage in 

jbe proceedings it ought o be enteriamed m revision There can be no estt^pel 
as 10 the question of jurisdiction by coiiourt of parlies But delay can be uLen 
(iiio iccount m awarding costs AIR I93®AI) 873=1930 A L. / 997 = 52 A 
047=132 Ind Cas 3, 

Revis onal Courts IS not a Coo« of ippcal ind eiery decision on a point of Iiw 
or fict cannot be corrected by the High Court in its revisionil jurisdiciion A I R 
igjgAIl 593 = («929) A L / ?69'='5i A 910=119 Ind Cis 103 Thcrcfusalto 
issue a commission for the examination of a witness docs not const lute a nuestion 
,n which jurisdiction was involicd ihereforc no rcvisoii 1 cs AIR rojfi Smd 
92=33 S L U 403= m 6 Ind CIS 97 Remedy by rev.s on ,s d.scrS.onary nd 
fciision may be grmicd though other remedy « open 4 N L I cc=6i In«f 
it, fhe po»erJ unJw J IjS •'■’“'•1 l>» intoBtttol l.Wrilly, spcailly up™ Tho 

•V 

Jnd Cas ^2 AlRigjaiah ' 

/ij3o)A L. j to9(}«i28 Ind C , ^^ 2 “ 

A f K 1927 Mad 859=103 Ind extensile 

Hul. 6I of 0,Jcro,,.„„.;.Uo a. I R IWNlj jfP-'ioV L J 
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Cas 12 A Court caniiot refuse to eacrcise his jurisdiction and act at the same' 
moment in the e\ercise of it w»h material irregBlanty AIR 1926 Cal 773= 
53 C 679=30 C W N 570=96 Ind Cas 70J High Coujt can interfere and 
correct gross and palpable errors ol Subordinate Courts A I R 1926 Cal 530 = 91 
Ind ' if the Court is the very basis and foundation 

of the IS disiingnished from the powers it has 

got. scopeofs J15 AIR 192.4 Pat 506=75 

Ind Cas 856=5 P L T 107=83 Ind Cas 599. An order purporting to be 
passed under Order XXIH, Rule 1 but made tn disregard of the procedure presented 
therein is irregular exercise of junsdiaion and deserves revision AIR 1925 
Oudh 291=370 C 33i = nO I, J 613-79 Ind Cas 1033 

The Court IS reluctant to exercise Its extraordinary powers of revision unless it is 
satisfied that either grave injusiice or great inconvenience would otherwise be 
the result The section is not directed against conclusion of law or fact «t 
xvhtch jurisdiction is not involved It applies to jurisdiction alone the regular 
exercise or non exercise of 11 or the illegal assumption of it J34 Ind 
Cxs i<ii = inii A T ^ 1 P »9ji All 72. see also SOWN 

< R 190=A I R 1933 Sind 

le the High Court may refuse to inter- 
138 Ind Cas 277 , 1932 M W N 
* The interference by the High Court 

_ ,/ w w. lesult in 

parties to 
• t 2 o6 =A 

i < . Where the 

U all the 
MS no right 
N sr-aA. 

• the dismis< 

, the Court, 

It can be rectified m revision Stuck 49b , to OWN 293 In the absence of 

OLestion ofjurisd ciion no ground for interference in revision under s MS of the 

C P Code exists 80 W N 1235, $eealso27N L R 25i*A I K 1931 Nag 
17>-I30 Ind Cas 145 Tlie powers unders 115 cm be exercised to subserve the 
ends of justice and to prevent the denial of justice A I R 1933 AH >24>»t-t4 
Ind Cas 904 , see also 35 Bom L R 388=A I R 1933 Bom 245 , A L R >933 
Ring 64*»i44lnd Cas i6j*tiRang 134 A wrong order pissed with junsdic 
tion can be revised (46 Ind Cas 258=A i R 1933 l.ah 337 An order passed 
under order 9, rule 9 even though made wiihout jurisdiction is roc subject to tnieir- 
feience by the High Court in revision >43 Ind Cas 222 = A I R 1933 Oudh 33r 
An erioncous decision as regirds res jUdicati can not be mterferred in revision 
32 P L R 130 The mere fact that ibe decision of ihe Lower Court IS erroneous IS 
no ground for a revision SOWN 1235 = 12 L R 380 (Rev), see ilso AIR 
1931 Rang 111 = 132 Ind Cas 832 

Power of High Court to revise— The powers of the High Court under s 115 
are strictly limned to those matters mentioned therein 35 C W N ?75=t34lnd 
Cas io 63 = A I R 1931 Ci! 604 \Micre no appeal is possible 10 High Court it 
has lunsdicuon in a fit case to deal with the matter under s 115 even without an 
application on lint behalf 23C L J 235 = 31 Ind Cas 812, I R 1922 Pat 
535=1 Pit 233=3 P L T 445 = 63 Ind Cas >32 In exercising 11s powers under 
s ii5oftbeCode the High Court has power to maVe such order as the jusucc of 
the case requires 42 A >8=17 A L. J 868=52 Ind Cns, 363 The civil revisional 
junsihciion IS in rcihty an is{ cct of the civil appellate juris hciioii 20 C W N 
I071 = t7r I T 1 n=J1 r r->c rir rtf should be 

• • > unnecss 

• • Cas 3M 

■ ■ Ajpellate 

• * sreiito-al 

cw urder 

. I ■ The Ch ef 

. , _ , dan'J^eer 

ior some other pressing cause 50 Ind Cas. 797 Merc technical vlcfect wi 1 ^ 
justify inletfercncc in revision unless some injustice is caused A 1 R> 19:60- 

C. C. H Vol, 1—39 
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cliscrc:iomr> 54 C L. J W N j6 , 55 C 1034=113 Ind Cas 833 

cxciCise of jurisdjcuon no |,round for inierfercncf A I R 1932 Mad 3=» 

i ’ t t nismtssm^ stay of cxoruiion on sole ground of 

• «s A I U 1935 C1I 2S4»’83lnd Cis 435 Where 

' w exercise of jurisdiction order i reusable AIR 

1925 'lad i30irn48M (^'f n » • f)o6-»92 Ird Cis 300 

Court sin]] be (inil such 

‘ • ■ i 6?-»46 ’kl L J 20 i=«I 9 


ag dccis on is 110 ground 
of court under order 


‘ 1 /V I J • ■ 

Cas 778 Ad enfer based 

not rev sable A I U J924 I'ai o« =- " < >•'■ , , 

docs or docs not contliiuie miv 
13 S L U o 3-5J hid Cas 

i JOj B T Act by a court • ^ ^ j -f- - 

revision, on the ground (bat ills rent lixed IS not fair Or eq u table 53 Ind (?as 411 
Condiitonal order for adjournment cannot be intcrfcrrcd in revision A I R 192* 
I’at S29“'t I’tt L R 370=8410! Cas 1013 Order of rciurning appeal for proper 

prcscniaiion cannot be interfered in revision A 1 R J92S i’at 4''8“6 P L T 
448-90 I«d Cas a2t"(io35) Rat 167 Jf a court bas junsd ciion to decide the j 
mailer before it ilie ilij,li Court mil not interfere niih its order bo icvcf wr°ng it | 
nu> boon facts or law A I U 1930 Nau u^r-taolnJ Cas. 332 , see also A 1 R 
1939 Oudh 26*- 5 O \V ^ 873-4 Lucl 93-115 Inf Cas lo^ , A I R 19^0 All 
I3a»i930 L J 464" 131 Iml Cas 545 , 49M 1- ) 38i-9oJnd Cas 77* 

A Court can construe us own order and the liigh Court «ould not interfere if 
there IS no irregularity A I R 19351*11 318— 3 Rat L R ioo-6 P L T 481- 
96 Ind Cas 107 ^ y 


y« inu W3 J07 y J 

Decision based on error of law And On misunderstood and inadmissible evidence 
does not involve any question of junsthciion and no revision lies against it 
(tgtS) Rat 347 — 48 Ird Cas 910 n Ind Cas S09 , tt Ind Cas 871 — 4 ” 

I J 340 A person « 


d^tion must sul stint ate 
<H C) 18-53 Ind Cas 3 
Court below 1 wolves a 
m revision 4 Rai I J S 
junsdici on but vvnhout < 


1924 Nai, 17=19 N L R 179=75 Ind 769 Fresh objection regarding, 

jurisdiction cannot be ra sed AIR 1927 Cal 33«**4S C L J 218— tot Ind Cas ' 

688 Although objection as to junsd ciion is taken in loner court at a laie stage in 

the proceed ngs it ought o be entertained in revision There can be no estoppel 
ns to the question of jurisdiction by conduct of parties But delay can be nken 
(iiio account m awarding costs AIK 1930 All 873— 1930 A L / 997— 52 A 
^7= 132 Ind Cas 35 

Revisional Courts is not s Court of appeal and every decision on a nr, - r ^ 
or fact capnot be corrected by the High Lou 

1QJ9AU S93=(J939) A L J 769=51 A , 

issue a commission for the exaimnaHon of 
irv which junsdiclion v\as involved ihcrelb 
92-335 L R 403=116 Ind Cas 97 Re 

revision may be granted though other rOmev., j.m|/«i 4 H L T 5?=6a Ini C^s 
46 The powers under s 115 should be interpreted liberally specially upon the 
appheam hasnoother re^dy AIR 1921 Sind ro=j5S^L R iac = 6c Ind 
Cas 37 . A I R 1924 S|nd 49=75 Ifld Cas 1041 If appeal is allSd thU .s 
no revision but revision is allowed cvct m presence of oilier remedies AIR 1028 
All s88=cjA 338 = 0 929;A L J 62=ji4fnd Cas 741 ® 


peer. un*r s 3S of Pravno^ Smjl Cou.o Cour.s o,o „.der ihao ,hose 
under s 115 L K 3 ^ *7 also AIR 1924 Rang 54=2 Hur L T Ki = Se 
Ind Cas 362 A I R 1928 Uh 274=115 Ind Cas 757. A I R 1930 AH 8a^ = 
(1930) A L J io90=ta8 Ind Cas 766 Scope of appeal and order is co extensive 

A J R fnd Cas 670 Ujiappenlable order under s 6 q or 

Rule 61 of Order at 15 revisable AIR I927lJag 2^6=10 L / J5S— lojlnd. 


Rule 61 of Order at 15 revisable A ] 
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Cas 12 A Court cannot refuse to exercise liis junsdiction and act at the same 
moment in the exercise of h with maienal irrcgulani) A I Tl 1926 Cal 773 = 
S 3 C 679=30 C W N 570=96 Ind Cas 70S High Court can interfere and 
correct gross and palpable errors ol Subordinate Courts A I R 1926 Cal 530=91 
Ind Os 8^9 Where the decision of the Court is the very basts and (Quudaiion 
of the jurisdiction in its limited sense as disiingnislied from the po vers it has 
got, held that the case comes within the scope of s 115 AIR 1924 Pat 506 = 75 
Ind Cas 856=5 ? L T 107=83 Ind Cas 599 An order purporting to be 
passed under Order Will, Rule i but made in disregard of the procedure presented 
therein is irregular exercise of jurisdiction and deserves rcvis on AIR 1925 
Oudh 291-27 0 C 231 = 11 O L J 613=79 Ind Cas 1033 

The Court IS reluctant to exercise ns extraordinary powers of reiision unless it is 
satisfied that either grate injustice or great inconvenience uould oihenuse be 
the result The sectiQ i is not directed against conclusion of law or fact in 
which junsdciion is not invohcd It ap^ies 10 jurisdiction alone the regular 
exerc se or non exercise of u or the illegal nssuropliott of it 134 Ind 
Cas 454-1931 A I I I3=A I R I9xi All 72 , see also 8 0 \V N 
999=A I R (1931) Oudh 408 , 27 S L R i9o=A I R 1933 Sind 
3'’9 Where substantial justice has l^cn done the High Court may refuse to inter 
fere 33 P L R ii6=A I R 1932 Lah 305=138 Ind Us 277, 1932 M \V N 
72=138 Ind Cas i2i = A 1 R 19^2 htad 223 Tlie interference by the High Court 
IS justified ihen the view of the lower Court if allowed to prevail would result jn 
confus a i and subvert the result of past litigation or would allow the parties to 
enmarh wu lows and expensive hviRaiion taalnd fas 603=34 Bom L R 2^=A 

R 1932 All 44* Where the 
Court enteriaised it all the 
assuming there was no tight 
^ vision ie r av K • » 


9Li.b u 1 uijurisu ciion no crouna lor interference m revision under s 115 of the 
C P Code exists 80 W N 1235. see also *•7 N L R 251 -A I R 193: Nag 

17=130 Ind Cas 145 The powers under s 1 1 5 can be exercised to subserve 
« 1933 All 154“J44 

I 245 . A 1 R i 933 

« assed with jurisdic 

7 An order passed 
ot subject to inier- 
R 1933 Oudh 331 
ferred in revision 
Court IS erroneous js 

no ground for a revision SOWN 1235=12 L R 380 (Rev), see also A I R 
1931 Rang 111=132 Ind Cas 8^2 

Power of High Court to revise — ^The powers of the High Court under s uj 
are sinctly limucd to those matters mentioned therein 3$ C W N 775= 134 Ind 
Cas io 63=A I R 1931 Cal 604 Where no appeal is possible to High Court u 
has lunsdiciion in a fit case to deal wiihthe matter under s 1 15 even without an 
application on that behalf 23 C L J 235=31 Ind Cas 812 , A I R 1922 p^f 
^ In exercising us powers under 

tt such order as ihe jusuct of 
, 1 Cas 263 The end rcvisiQcji 

te juris liciion co C W y 
1071-17C U I c lUj-jsInd Cas 515 IWtts of ttsraon sloalJi, 

cxcrcsedin cases where tl ere would be mulUphcuy of proceedings 0^,^^ 

'-S e 

• • ttvj ' 

cw 


lor some other pressing cause 50 Ind Cas 797 iw..- v-. 

justify interference m rcMS on unless some injnst ce is caused A 1 

C C H Vol, 1—39 
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23=12 0 UJ. 626— 2 0 \V N ;{ 3 = 89 lml Cm 2:j ni>'h Court uill interfere 
in proper cases in iintlcrs of “inKiiUmcnia ind court fees A I H 1927 Mad 212 = 
jS M. L r. 33 = 93 Ind Cis 458 Where the lower Court lias decided the cise on a 
totally incorrect and in(.<ptar)lc \ic\v md injasiicc has resulted and a further 
remand appears to he undesirable it is open to the Hit'll Court m revision to go 
ihrouKh the record and decide the case 01 the meriis, 32 P L R 7io=A.I K 
1931 Lah 748 


No revision lies on any matter decided under Agra Tenancy Act. A I R 1925 
All 800 = 87 Ind Cas 351; hutsccA I k 1926 All 1 13=48 <V- 104=23 L J 9^5 
= 92 Ind. Cas. 288 Po icr of decision shouhl not be exercised except in aid of justice. 
A I R 1925 Pat 123 = 80 Ind . 

out just grounds IS a ground • ' : * 

Bom L R. 744 = 47 U ll=6^. . 

jurisdiction iiu erfere under s 113 with an otder unde 
2iCr.L.J 44g=i3S.L R 212=36 Ind Cas 433 • 
t88=i6 L. W. 795=23 Cr L J 70S = 4»M h 
the lower Court acts 111 a way amounting 10 a den 
interfere in revision. A I U 1930 Rang 142=1. _ 

coropcicnl from order refusing to make itfi * ‘ ‘ 

^9=25 Bom L U 391 Orders disall ■ 

distribution are not rcvisable except in . 

Cas. 37J fLah) The lligVt Court can • • 

refuses party leave to adduce evidence • „ ‘ 

1931 Cal 59=130 Ind Cas 449 The High Couri will mterfere m revision to 
present multiplicity of proceedings. A I. R tgat Mad Sit-34 I* v* 53J = o‘ *”“• 

Cas 14 Where the loner Couu has found a UilTcrcnt ease for the petitioner from 
that set up by them m their petmons, and allowed their claim, u is an irregularity 


7 D 
able 
Ind 
ouit 
R 


mher ilian on lernia of s t.. ll>« aaaiion is inapplicaljl. ano no ippeaMies irom 
such an order Hot „l,en ilionrirr is ono refiisinir reslimiion. a revision will he 


‘ ■ 3=0-391. W S74 

jurisdiction A I 

^ VC possession and 

* not questions of 
, , rt IS not bound 10 exercise 

doing so Will cause grave 
• W 586 A decisioTi 

•rence of the High Court 

135 Ind Cas 815 = 33 Doni L R IS96=A I i< 193^ ^om 8l 

An application to restore a suit dismissed for default under order 0, 
rule 3 would lie A L R *934 Pesh I3=A 1 K 195^ Pesh 13 U is so 
manifestly improper that one party to a suit should be Piv(*n a commission 
and the advantage of a report owledge of the 

onnosite party that this atone inierierence of a 

* - 0. to the matter 

ler 23 and gives Us decision 
fulfil the requirements of 

in the case, no revision lies against m 
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can be saved to parlies A I R 1934 Cal 503 Question of construction of letters 
cannot be examined in revision AIR 1934 AU 5^0 Interlocutory order can be 
revised by High Court 30 lud Cas 470 But the High Court cannot m exercising 
the special powers giien by s 113 enter into be question whether upon tbe facts a 
particular order is right or wiong and it is doubtful if it can extend to time fixed by 
the loner court for the doing of a particular act C L J 64=52 lod Cas 4 
The powers of High Court under s 3^ of the Small Cause Courts Act are wider 
thanunders 115 AIR 1921 All 325=19 A L J 555 = 63 Ind Cas 435 Where 
the Small Cause Judge returned a plaint which hid been first presented to, and 
returned by the Muiisif to be presented before tbe former, H gh Court can mahe 
such an order as would enable the plamuff to have his action ined AIR 1921 
Pat 368=2? L T 739=64 Ind Cas 891 No revision lies to the High Court from 
an order of renand passed bv District Judge as a Court of appeal from the order of 
Assistant Collector under Agra Tenancy Act A I R i9'’i All 236 = 19A L J 
596=63 Ind Cas S91 , see also 71 Ind Cas io'*3 = A I R 1924 Oudh 16=10 
® ^ ’ using payment of money 

in revision 41 Ind Cas 

^40 Jing based on evidence 

before _ ^ 1,5 Ind Cas 521 

U ts the privilege and prerogative of the High Court when once a record is brought 
before it which is so erroneous as inamfcsily 10 amount to an injustice, to exercise its 
powers of superintendence to revise such order or set it aside and direct such further 
proceeaings to he taken as justice may require AIR 1920 Pat 56=1 P L T 
467=56 Ind Cas 155 Putting the plamiifT to election regarding two causes of 
action joined in bis plaint can be revised A I R J922 Mad 4j6=i6L W >75 = 
(192:) M W N 453-43 M L J 218=69 Ind Cas 9O6 

Wrong procedure s no ground for revision where subsiamial justice has been 
done \ 1 R 1926 Cal 24j 86 Ind Cas 7?^ , A I R 1925 Cal 1223=85 Iiul Cas 

750 A I R ig 5 pAt 56-3 Pat 778=6? L r 309 , A 1 R 1925 Pal 674 = 

7 ? L T 82 = 89 I 'J Cas 814 \ I R 1924 Mad 586=19 L VV 532 , A I U 

1926 Mai io 59='’4 I W 443=97 Ind Cas 795 A I R 1928 Mad 234-107111(1 

81 5 , 120 lud, C is 174 (Lali ) 

Where a case is iransfctced (he High Court ui revision has authority to re transfer 
It to the original Court even before the plaint is filed m the Court to which it was 
transferred, A I R 1923 All 249=21 A L J 86=75 Cas 495 Where a 
subordinate Court inspiie of an express jurisdiction to pass an appealable order 

High 
t Cas 
0 the 
tance 
Cas 
oring 


(1929) A L J 911 = 51 A 957=121 Ind Cas 267, A 1 R 1929 All 683= 
A L J 961 = 119 Ind Cas 859 


581- 


The acts of a District Judge under Act \ 1 V of 1920 are open to correction b> 
the High Court under us rcvisional jurisdiction excrciscable under s. 115 A k R 
1929 A 1 I 58i = i 929A L J 911 = 5! 
pleader was authorized to state th 
High Court in anoihei suit, is one of 

Mad 416=120 Ind Cis 742 Or * \ - ' ' 

open to revision A I U J927 MaJ 935= lOj lud, Cas S21 , see also \ I R 1929 
Nag 282=12 N L J 83 = 119 Ind Cas 682 , but sec A I R ipjO ilad. 225= u6 
Ind Cas 97 


Where the execution application is time barred but tbe executing court cnier* 
tains It but the same is thro ' n out in appeal assuming there is right of ap, eat, ir is a 

. InJ Cas 561 An 

iihojtspec icrotice 
a ■ a •! etc facts a" i 1 

ro open to re» 5 jg, 
• purchaser when'll 

, 1 r U T 4|*-9 
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I* L W 7S»33In<! Cis 3*6 Where the Hi^h Court is siiisfied ihit the subor- 
dinate Court has failed to cvcrcise its inherent po ter to restore a suit for default, m 
a proper case It mn/ interfere la revision 123 Ird Cts 385 Revision lies against 
an improper order of remand \ I R 1933 Mad tljs-jO M 1 . I 3t4**i6 L 
W 59i«7o!nil Cas 665 1 1 oscs where no sail lies it isihepracnce ol the High 

Court to interfere tnrcaision A 1 R 1932 Cal t9“36C w N 169 = 70 In J Cas 
539 A revision lies where the finding IS Miiaicd by an obvious error A 1 K >922 
Nag 111 = sN L J I ^ilSConstTUcuolt of a material document and omission to 
consider other cMdcnce on record arc sufticicnt grounds for mtcrfcrtncc in revision 
L U 4A 243 Rev A revision lies where the jo ver court hell a suit bad for mis 
joinder of cause of aciioa and directed the plamiitT to elect which cause of action he 
would proceed with in the smt A 1 R 19.3 MaJ 4j6 = 4^ M L J 3l8=(i923) 
M W N 453-. i6 W 175— 69lnd Cas 966 A decision omitting to take into 
coiisidcrauon a material point which arises in the case IS rcvisablc to L B K 33 *“ 
64 Ind Cas 361 \ii order refusing to set aside an cxccuiioa sale after refusing to 
go miocvidence adduce 1 bj the applicant on the ground that it was unnecessary 
can be revise! {1919) I'lt 6a=49liiJ Cas 3S9 Suppression of an issue of 
limitation and refusal on the part of the court to follow a statute of Legislature 
justify revision unders i|> 37 1 * W ILi92o«*il6 P L R 1910=55 Ind Cas 

55 Where subsuaniial justice has been done no revision will he even iliouglv the 
decision be erraneous 49 Ind Cas 311 , see also 67 Ind Cas 742 Where a court 
finds the loss of a document not proved and refuses to admit secondary evidence it 
cannot be said that it has refused to exercise jurisdiction or has exercised jutisdi^ 
tion with material irregulantj ror is there an> grosser palpable error to justify 
interference in revision A I R t929 \’ag 3 S 3 =l 3 iInd Cas 33 Revision ties 
where the lower court’s Iinding IS obviously incoircci A.I R * 9 ** 104=19 

N L J 131 = 5 N L J 1=67 Ind Cas.8«>6 


. not arising m the case, a 

ih 80=1:9 fnd Cas 689 
work against the interest 

of justice such a course should not be taken A I i< > 93 ‘> Lah 417= t:? Ind Cas 
3 IS An erroneous decision on an issuo 1$ no ground for revision when the suit is 
pending A ( R 1929 Rang 270=i26liid Cas 53 » 

fs no ground for inierferring 10 rcvi>iou A I R >929 Cal ^ 

Failure to inemion importance of fresh evidence m revro v is ro ground ^ ^ 

A I B 19:8 M:id 48,-103 led Ca. 696 An otJ" »">>»>“ 

notice to the Other party cm be set aside m revison A. i 9 -s Lah 189 — 79 
Ind Cas 614 Failure to examine to iscenam real points in dispute justifies 
A I t T» .r»'( Nar 101 Where the lower court disregards 

gainst the pleadings High 
. N L J i3=,2, N L R 

^ e even m second appeal 

nd Cas 133 

An application in revison IS nutter of discretton for the High Court and itwili 
not interfere with an order though made without jurisdiction when interference with 
such order amounts to doing gra^ injustice AIR 1930 Pit 279=13? L. T 
249=126 Ind Cas 910 revision if m application 

-w w.. » n ,« ^ 4— . J 1923 Mad 659=17 

of Scnvll Cause nature 


under order XXI, rule S9 has been wrongly admitted 
L W 680=76 Ind Cas 853 No revision lies where ; 


s iried on 
M L / n 
prejudice a 
66 Ind C 
ofbisjusti 

R 2°5 " J , 

postal notices, and at die same time gnes 1 ending that there is no 
for H.sb &% “forkkr;“ «koL"' I 


52=47 
IS no 
terests 
•pnvcd 
1 P L, 
- - - refuse 
due service 
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300=119 Ind Cas 740, see also AIR J929 Rin;r 347=120 Ind Cas 404, 
A I R 1925 Mad 884=48 M L T 68? , A I R 1913 1*01 $>8 = 4 P L T 401 = 
I Pat L R 89=72 Ind Cas 148 

A /iiidiag based upon no evidence cm be mterferrcd III revision AIR 1925 
Lali 278=6 Lali L J 593 = 86 Ind Cas 383 U a suit not miintiinable at all, 
It might in some cases be advisable for the High Court to mterferc and thus to 
prevent further waste of tine and money AIR 192S Mad 820=48 M L J 
5j4 = S7lnd Cas 194 , see also 48 M L J 4‘,i = A I R 1925 Mad 707 = 87 Ind 
Cas 1 13 Revisional 1 

Cas 65o Revision li« 
ig'Z Lah 798=100 

the order complained , 

A revision does not lie onl> on tcMinical grounds 63 Ind Cas 140 No revision 
lies when suit par(1> not triable by Small CauaC Court but iried o» merits without 
objection A 1 R 1923 AH 51 = 81 Ind Cas S70 Failure to treat a suit as an 
applicaiion for execdiion can be rectified in revision A I R IQZI Nag 130 
Where property attached before judgment is in Court and decree is passed in ihc 
suit but the decree holder does not apply for execution of Ills decree and the holder 
decree applies for attachment of the property, ihe Court i» entitled to 
order the attachment and failure to gue nonce to the other decree bolder does 
not merit revision under s 115 A1 R 1911 Bom 219=45 B 360 Where the 
words arc clearly susceptible of more than one mterprctaiion the High Court will 
not iiuerfere m revision oa a mere question of interpretation of words in a do-ument 
A. I R 1523 All 269=80 Ind Cas 313 


An order ol remand c • • 535 

In revision from dei-isio 1 c ision 

on facts if such dec s o 1 1 a N 

L R 72 Rcvib on docs A I 

R 1927 Nag 161 io> I jhod 

IS not revisablc \ I R 

Rangoon Small Cause C ^ able 

A 1 R 1925 Rang 367 = 4 Dur L J 161 = 92 Ind Cas 780 Dismissal of suit for 
pleaders default is not open to revision AIR 1927 Lah 791 = 28? L R 
204=9 Lali 80=101 Ind Cas 444 Application against appellate order sought to 
be revised can be regarded as applicaiion against order of trial Court A I R 
1927 Mad 687=38 ^I L T 358=26 L W 899=102 Ind Cas 700 Order 
granting extension of lime if benefit of order has been already availed of need 
not be set as de for legal point m upsetting order would be of use for further 
proceed ngs only A 1 R 1927 Mad 593=5* M L J 59S®10J Ind Cas 646 
Whether the Court will interfere or not m revision 1$ entirely for the Court which 
hears the application to decide on (be particular circumstancca of the case before 
It AIR 1925 Bom 341=49 B 532 = 27 Bom L R 423=87 Ind Cas 910 Order 

0 L J 443 = 2 O 

i made to set aside 

give or take away 
A I R 1928 Mad 

9t4=5« M 701-23 L W i 64 = (i928>M W N 434=55 M L J 2,3 (F B)=ii2 
Ind Cas ti6 


Revision will be in a case of mistake by the lower Court upon the fact or law on 
ns merits, occasioned by not directing proper attention to Order XXI R 60, to liiia 
out whether the attached properly was in the judgment debtor s po>sc»si>^ an 
whether objector was entitled to resist the claim of the decree holder A * ^ 9 9 
Cal 22S = 4gC L J 51 = 115 Ind Cas 362 Order refusing ‘o 
error is subject to revision A 1 R 1930 Mad 421 = 114 Ind Cas 35 ^ but no 
instalment IS *■ /-» ™ is irrc^ 

revision lies 

can extend ih , 


to revision A I K 1924 Pat 387=7 Pat 9a6=S» ,s ,0 be 

Record of any case which has bean . LorJshiji s v «w, be co ti"eJ 

found m the Code of the word case* Itcannot J”* jo ojiain particular r^'ief in 
to a 1 ligation in which there is a pknntmw - ,lje court It mj»l, il ey 

damages or other vise against a defendant who 
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ircludc an ex p\rle ippljcal 4 

persons in tlic nosiiion of tiusiccs or < 

their officnl uuiics }''er J out A ■ .4 

65o*» ij /V. L J 645 = 2 1‘ t \V ioi«3 • ' ocn i. 

R 7J5=»40 M 79^ (l> C)=a2C \V N s loof 

Act XX oft 863 Ibid The \ okI case » order 

A I R 1931 Nij, 17 = 130 InJ Cis 143, 14 C 763,731* W R i9lo*-6fnd Cas 
939 Tlteword cise* is wulcr tlnn ‘suit or appcil ’ 40 B E6=«17 Bom L. R- 
•097=*33 f>id Cts 358 flic use of tlic word * case ' instcid of sun" ms 115 
mdicitcs thit ihc section coniemplitcs legal proccciliuj^s stliicl) arc not suits in the 
• '■ the C P Code A I R 

s more comprehensive 
■ least a case Case m 
If 750=1930 A L ] 

901 = 35 A 927=126 Inl Cts 1 , see iiso ty » Oijt ^ f R *93* 644= 

133 I C S50 Case' can mean \ jirocccding /f any proceeding m a suit 
terminated it ts a ease decided A 1 U 1929AU 743=1929 A L J 9t8=S*A 
1010=123 Ind Cas 6S3 

Case dcci !c I by a court meins a miner disposed of cftcciualfy by the court 
and not merely for the time ticuig A purely a i tnlertm order that docs not 
ctrcclually dispose of the matter before ilic court would not be ease decided A l R 
1939 Ml 381 = 51 A 93r®*(l9i9) ' L J 911 = 121 Ind Cas 267 Where the court 
below decides that it should proceed with a suit, it docs not decide a case within 
(he meaning of s ({3 and no rcwstoii lies flic question whether that a trial of a 
particular suit or issue should go on or should be stayed, is no question on the merits 

A f K 1939 ^11 9a7-(«930)'^* L 

1 commission is not a case decided 
, >39 Siud 93“2^ SLR 403 =ii6 

Ind Cas 97 The word decided ms 622 of the old code, is similar m us purport 
to the word dccikd in section ii> A I R 1932 Cal 58=70 Ind Cas 484 An 
order setting aside an rr/ ir/e decree IS a ease and is not an in'erlocutory order 
during the pendency of ihc suit A I K 1911 All 394*(i93t)A L J 37" , 

A I R 1036 Lab 479=7 Lali 161=8 Lah L J « nr rf ri4 

124 * ’ " o 

m 

wn ** 

Siiisillic f.tm m his ahssiKo ti.= case .> ‘case deadlS milhn this section 

t T> « Ml 7 OI»(i 04 o)A L j 1312=52 A 931 = 132 Ind Cas 38 Where 

District Judge for transfer 
r there is a case decided 
R 402 = 125 Ind Cas 444 

(he parties on oral wi 

with respect to the oral _ ... 

be revised A I R i9JO Lah 418=127 Ind Cas 215 

An order for transfer of 1 case is reviwblc A I R 192, Lah 189 = 78 Ind Cas 

614 The proceeding to set aside an dewe and the Court deciding it is a 

case with n the section (i93l) A L J 377=*A I R 1931 All 293=133 Ind Cas 120 
(F B ) A finding on an issue whether a suit is barred by fes jtteiiCaia is not a 
case decided within the meaning of this scctiou 33 Bom L R icq 6 ftS B 
35 22 Bom L R 801, ?6 13 55o 47 A 721 , 5 Lih 288 (F B) ij I A 

2^7 44 1 A 261 47 A 916 43 A 564 (F B) Foil 40 B 86 5 R 742 

48 B 43 25 A S09 39 Bom L R jssi Dtst] Refusal of a Court to try 

the plea of rv/ as 0 F«hminary issue cannot be revised A I R 102c 

Oudh 129=80 Ind Cas 628 An order granting or refusing leave to sue in fonna 

IS capable of revision AIR J924 Nag 442110 N L R i6c— vc fnrf 
|a/993. A I U .93. Ra»g 3<S to. sj A I # 659=, 93*,'” L J 

,''5 codt.snota deesmn of a cast 

73 Ind Cas 247 A I R 1923 Lali 615 But proceedini'S rdaling to question of 
suycanbe.teatcoasacasE A I R 1931 Lab 303-132 Ind Ca. 222 

F.ndine omn iiuetlacu.o.y matter folloacd byan o,dt, ,s „o, a case decided. 33 
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Dcca. L R 1596= 1^, I 1 Cas \ I U 1932 Bo-n 3 j=» L. R 1932 B 155 

^lorJcrscing isidc ai arb iratioj ai^arJ dispo'cs of a pro^.ccJ^g durirg the 
pMitscy oJ ibe sjit and ^bc litciuoi of d e qucs 101 •wlieiliir tbc is %aliilor 

nat does not imo..nt 0 ibc dccis an of a case oiihm lie meaning of this section 53 
A. iod 5 =!Ij 6 In ! Cas 36S«A 1 R 1932 All 4)2 

An order under s 1040! (i) is 3 case decided m wVich no apjical lies wiilnn 
tins «cci!on and IS rcMsable 17 Dom L R 1097=400 8^ = 33 Ini Cns 358 Order 
resu-nns prorcediags IS “case decided* ui Icr lUis scciion A I R 1915 Oudli 355 
= 50 \S N 604 = 3 LucL. 650 (F B)=»n« Ind Cas l6i I’rocccdinaS ui dcr order 
1 \ r t3 C P Code s a case and res sica lies /V. I R 1925 Ml 610 = 43 A. 175 = 
24 A L. j 56=90 Ird Cas 180 Interlocutor) orders of deciding ease on prelin i* 
nara issue or a 'rr 5s on of cMdence are not resisab'c V I It 19.6 Oudh 185 = 
SQlnd Cas -72 No app icat on un«lcr s 10 (AciXNof 1863) and Ccutl's adiudi- 
cauon tbercon cons uits a case 4oIrl Cas 6,0 sec .iUo 40 M 791=^1 I ,\ 261 
w ''‘ 3 - 33 '! L.J 69=19 Uon L. K 7 i, = (i9i7) M 

j W V jO=„ Bur L r 48-26 C L j 143 (I- Cl 

ZSr7t "H'l" 5 10 fat llin SU) of a suit IS 001 a COSO -inj an 

^ ?r7a^?viv */ ■ J ^ 409=i81n,l Cas Go Anoiiltr under 

s 10 of Act XIV of i9->o asking defendant to deno It mon- ~ r.. . , . f- 


• <j 1 ui a preummary issue as to jurisdiction of Court to enicrtam a suit. AIR 
• .. 487 An order 

ce iixed on his 
• >35“4) A. tlS 

of jurisdiction 
• =59 Ind Ca. 

W.T- r rr ^ .. .. ..s. .. .t eat to Suit 4 ml 


decision IS open to res son A. I R 19*9 Lil* 2>7=3oP b R 17=11 Lah L I 
130= 113 Ind. Cas 901 Appellate Court s order sinking out relief as rot tenable js 
decision and order aot being necessary m the ends of ju» ice can be inicrfcrred m 
revision A. 1 R. :9'S Oudli 604=85 Ind, Cas 703 An irculetital otder fuing 

ni» canrot be 

. , • • leave to sue 

■ . • , .1 v’ L R 165 = 

. SLjt under s 

• ry ca'" does 

' '■ vb ch an 

R. 1923 

, . 1*1 juris- 

dccid'd 

■ ■ . R 1921 

■ , * ret]-* ring 

■xnb aa 

. . • , . ■ 

revision lies therefrom. 24 O C 215=64 lad. Cas air 

rr rg ll e case *0 1 m *be3 it 1 ad ro 
Cv:=A I R l 93 «AIJ 7 tt ^\’tre 
to S4.p*r5tde the rt^t.e ce is auoaed 
re''erence is an order deal "g a ca^e 
. " ' " • • 9 jI Lab 31S, see .lb 0 A L R. 

, • to 512 ; ua-'er c d*r 19 of ihe 

■ • - i*ed C -u' and strata t J a-id a 

. ^ ^ that O'ier .\ L IL 19ji Lab 

644 = 132 Ind Cas SjO An order setti g at le an a niJ o ed tf d- i-g Ls 
pendency of a sun and U e dc>,isicn of the q-ts on ' cr I vo* c. or 

invalid CO cot amount to the dec.* oaof a ca e* Jyj* A L J £4— 

A fiMUing 03 an icttilom oi> aia ter fo’ oaed L; aa order sro a case c.*- dt*". 
33 non L.R.|j 95=A I R jgjaBom £1 = 135 led. Ca». £l 5 TLete-m cue $-0 
doubt Tider than a s>.it b-t the decis oa of the 'oaer co ‘ “ 
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tliinl*, incfudc an ex-fin/e ippli 
persons til the nosuioii of trustees 
iliLir ofiicnl uuncs" Per 1 orit 
650= 15 A L. J 645 = 2 P t ' 

U. 715 = ^0 M 793 ( 1 ‘ C)= . 
Act XX of jS 6 j Ihd TJ)t . ^ 


650=15 A L.J 643 = 2 I> t ' '• ' • ’om L 

U. 715 = ^0 M 793 (1‘ C)= . .. s loof 

ActXXofjS6j Uid The ... order 

■ ■ : ' 4 . j . 1910=6 Ind Cas 

' ■ ■ ■ , a 17 Bom L. K 

■ * ' ■ sun” ins 115 

• itot suits in the 

* - o - . , I’. Code A I R 

1930 val 74< = '54C W. N 73o=i29lnd Cis 367 ♦ Case” is more comprehensive 

than ‘suit ’ Whereas all eases ate not suits, every suit is at least a ease Case lo 
section 115 IS a c ISC which has been dcodcU A I U 1930 All 750=1930 A. L J 
901 = 52 A. 927= 126 Ind Cas i , see also 9 O W X. 339 ; A I R 1931 Lah.644® 
132 I C. S50 “Case” can mean a proceeding If any proceeding in a suit has 
icrniinatcil, it is a case decided A J J{ I929AII 743'=J929A L J 918 = 51 A. 
1010= 122 Ind Cas 685 

'Case decided by a court” means a nniier disposed of cffcciualJy by the court 
and not merely for the lime being A purely a,t tutenrn order that docs not 
etTcciually dispose ol the matter before the court would not be ease decided AIR 
~ 121 Ind Cas 267 Where the court 
• a suit, It does not decide a case within 

. he question whether that a trial of a 

J . w- .. . „ d be stayed, IS no question on the menis 

of the case but relates to a matter of procedure A I K 19*9 •'h 9S7“(‘93o)A L 

J 235=131 hid Cas 97. Refusal to i»$ue a commission is not a case decided 

within the meaning of this section AIR 1929 Siod 92=23 S L R 
Ind Cas 97 The word ‘decided’* in s 622 of the old code, is similar in its purport 
to the word 'dtciJud ' in section 115 A I K 1922 Cal 58=70 Ind Cas 484 An 
order setting aside an rr/ir/rf decree is a ease and is net an m'crlocutory order 
during the pendency of the sun A I U 1921 All 394=(i93i) A L J 377 . see also 
A I II >920 L.ih 379 = 7 Lah 161=8 Lah L j 267=27? L R 321 = 95 Cas 
124, A I R 1926 Lah 344*8 Lah L J 870 = *7 P UR 7/0=94 f«d Cas rry 
Where in a suit against a fmn an order refusing permission 10 a partner to nte a 
written statement to resist the claim was passed AVAf that as the order passed 
was not appealable and the partner would liave no ri„|)t of appeal from decree passed 
against the firm in his absence, the case is ‘case decided ‘ wiiliin th« section 
A I R 1930 ‘ ' ' '\ 

ihi* orH>'inif rofiri 


the parties an < 

with respect to tl - _ ..... 

be revised AIR 1930 Lah 4/8=1 27 Ind Cas 215 

ah 189=78 Ind Cas 

I 3 ourt deciding it is a 

293=133 Ind Cas 129 

— o . , , judicata is not a 

ease decided within the meaning of ihis section 33 Bom L R ieo6 f/g B 
35 , 22 Bom L R 801, 76 B 550, 47 A 721, 5 Lah 288 (F B 1 11 I A 

237 . 44 I A 261 . 47 A 916. 43 A 564 (FB) Foil, 40 B 86 . 5 R 742 ! 
48 B 43. 25 A 500 . 29 Bom L R 1551 Dist] Refusal of a Court lo try 
the plea of res judicata as a preliminary issue cannot be revised AIR iqjc 
O udh iig = 8oInd Cas 628 An order granting or refusing leave to sue \\\ forma 
IS capable of revision A I R i9-»4 Nag 44=1/0 N L R /6t-7f Ind 
Ca^s 993. A I R 1931 Rang 318 , but sea A I ^ 1«i All 

An order staying a suit under s 10 of the C P Code is not a decision of a case. 
73 Ind Cas 247 A I R 1923 Lah 615 But proceedings relating to question of 
stay can be treated as a case A I R 1931 Lah 503=132 Ind Cas 222 ^ 

rinding on an intciloculory matter foWowed by an order is not a case decided, 33 
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Boni,L R 1 j 96=3 ij3 111 I Cis Slj^A I R 19^2 Don Si«\ L R I9j2 B 155 
An order seiiii g nsijc in -itb iritio 1 awarJ disposes of 1 proceeding uuruig ihc 
pendcnc) ofihc suit and the decision of ihc qucsiton whether the annl is snlid or 
not does not nmojnt 0 tlie decision of a case within the nicinnig of tins section 53 
A.lc» 5 =ij 6 1 nl Cns j 63 = A I R 19j 3 All 453 

■ decided m which no ippeil lies wiihin 
R io97“-<o B S 5 = 33 hul Cns 3,8 Order 
■ 111 ler tins section A 1 R 1928 Oudli 355 

I , II Ind Cis i6t Proceedings ui dcr order 

I's r 13 C P Code s 1 CISC md re\ sion lies A I R 1925 All ( 10 = 48 A 175 = 
24 A L. j 56=90 Ind Cas iSo Interlocutor) orders of deciding ease on prchini- 
naT> issue or a 1 miss on of t\i Icncc are not resisabic V 1 K 19.6 Oudli 185 = 
S9lnd Cas 772 No aj j hcaiion under s 10 { \ct W of i£6j) and Court’s aiiiudi- 
caiion thereon CO IS uies a ease 4oIrl Cas 6,0 sec also 40 M 791=11 I A 261 
15 A L J 615 = -' Pat I W 108 aa M L J 69=19 Bom L R 71, = (1917) M 
50=11 Bur L 1 48 = 26 C I J 143 (P C) 
10 for the stay of a suit is not a ease and an 

<=S-67Mr„ V . ' 5 ">“ !< = -* I-”' L.J 

s. oof Ac, “J 


425 = 67 Ind Cas fian iR a I T , ^ a « 

s 10 of Act S 

revision lies 

gatones for of 

s it5 A I R i92j Lab a82“69lnd Cas 417 Revision does not be aoUnst deci 
Sion ot a Orel auuary issue as to iut sd ciion of Couit to twiertain a suit AIR 
. Ti Ind Cas 487 An order 

pay Conn fee fiNcd on his 
A L J 1005 = 45 A 218 
>e question of jurisdiction 

is not a uecis on of a case A I R 1921 Lah 184 — 4 >P L R 1931 = 59 Ind Cas 
680 Capabil ty of person (or appointment of next friend is subservient to suit and 
decision IS open to rovis on A I R 1929 Lab 257=307 L U 17=11 Lah L J 
I30 = 113lnd Cas 901 Appellate Court $ order str king out relief as not tenable is 
decision and order not being necessary in the ends of justice can be imcrferred in 
retision A 1 R 19*5 Oudli 604 = 85 Ind Cas 703 An incidental order fixing 
the remuneraiion of a commissioner appointed to examine tccounts cannot be 
revised A 1 R ion Oedh 3<8-76 Ind Cas 503 Ar order rctusins leave 10 sue 
III /bi HI t is capable of revision A I R 1924 Nag 44=^9 N L 

asc docs 
sliich an 
R 1923 

111 JUMS- 
decided 
R 1921 

, • ■ requiring 

with an 
and no 

revision lies therefrom 24 O C 315=64 Ind Cas 211 


TTing the ease to him when it had no 
682=A I R 1931 All 761 Wlicre 
to supersede the reference is alloiieJ, 
reference is an order deeding a ease 
R 19^1 Lah 31S, sec also I IL 
1931 All 72l = i33lnd Cas 416 An order refusing to siaj under order 19 of ihc 
Atbitration Act may properly be held to have deeded fii all} ard separately and a 
tension can be preferred to the High Court loainsi that order A I R 1931 Lah 

644 = 132 Ind Cas 850 An order setting asde an aiard disposed of during ihe 
pendency of a suit and ll c dccisioi of the quest on whether i! e award was lal d or 
invalid do not amount to the decision of a case’ I9ji A L J S42 

A finding on an inlcilocuioiy matter followed b) an order is not a “case decided” 
13 Bom L R i396=A 1 R 19^2 Boro 81 = 135 Ird Cas.S;3 Tlcteim case is no 
doubt wider than a suit but the decision of the lower courts on a preliminary iss-e 



3«2 


TJIE CODE OP ClVlt PROCEDURE, 


[S.I 15 


jurisdjction of the Court^d^c!dc<i” n^ie* fi ‘o I*aie IJic issue relaiinff to 

A I II .933 All 7!3-.i33 A i I 

amendment of plaim ts ^tn I ^ A I I d>rf «f he order refusing 

(I931JA L J 263. • . Ind Cas 859* 

146 Ind Cas 777 J 279 (F B)= 

1 <*ase is dccifipfl « - ^usly dismissed 

An apphoMon'or permission io lu.‘ Z ' ? '^3 Ad 4; 

i LU ?t7 1mlsec5sA 216-14? Jndcy^V! ' 57o=^ 

pending nnnrii *i - ' * ,* stiy of suit connected with 

Lah 50 4 Ind Cas io7»A I li 1933 

an interloi 4o of ihc C P Code is 0/ 

S6-A I R _ , rorPPei.„„, / ' Ml Ind Cis 177=34? L. R 

10 be a racp •r-^ r. '* * rocce.l,n<»p deemed 

r4i rule 23, 

, the remand 

) ' idence doss 

j ’ Oudh 345 

( 0 the proper 

Cause Courts 

• • • • 068-A J R 

t led and open 

( • \ W R 677 

proceeding 

, » c an a suit on a 

I fc-ifcor and the subsequent ahence of a part of 

^ dead at iJie time inc Court refused to add the 

Oder Order I, rule to case is decided AIR 


ay a... 25 

In any Court Subordinate to Hierh Court —The Civil Procedure To/tf* 
w^'ic'h^ sec ion 3 enumerates the Courts 

p™«e, 9 “",“ « 'm- 

76(79) • N S7 

HifrliC I'® retjsion by a 

688-(I9 i 6)2M W N 348=4 L \V SdS-36"lnd CaV^zT^'see® ho a 
L ah 242=31 P L R 158 = 137 Ind Cas 711 H must be L ^ 

of a ‘Court” within the meaning of s 115 that it sJiouM characterisiic 

questions 111 di ’ " power to determine 

i9j2 a 568 \\ }932 A L J 769= ^ I R 

the Resident's Aden Courts Act (fl of 1864) 

revision under s Ji'd the application for 

a reference un resident declining lo make 

Ind Cas 407 * 9o®*3i Bom L R 225 = 115 

AIR 1927 M *5 Act IS open to revision 

" <20=104 Ind Cas 415 


An order pas 
i open to revision 


i* 420 — 104 Ind Cas 41 e 

^ opci. .U 34 Ind Cas 503 UndV'l ° Act 

Religious Endo^mems Act, Civil Court Aci. ► ®* and Madras Native 

H gh Court and revision lies from ,is ord”r 4I i“d *®faordma?Mo 

Judge under s 4 Public Accoun ants np^?nU a Ostler of District 

10 the High Court and therefore not OMti Court subordLaie 

^6=43 Ind Cas.465 ACourtholduS!? <<=' ^ ^'9- 19 BorS lT 


926'-, 
the Hi 


MjiSd C..46! r^,7i:sa.°r^'^zr" “ "D-." 

»>•> Ts^-TtlTn" » '»"» “bordmalc 

-{1922) M W N 813=72 Ind Cas r 7 -» ^ I 69—46 M I2a=i6 t w 

'v> "jsSurL-n “'rM'',,! ” ■«» 


16 L W 848=1923 M \V N 
air 1927 Mad 921 
Ind Cas 216 , But sec 


s. 115.-) 
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818 = 16 L W 827=70 Ind Cas 780 , A I R 1926 Bom 3^4=508 357=94 lad 
Cas 660 No decision of a simple Judge of the High Court, sitting alone can be 
revised under s 115 43 C 90=33 Ind Cas 745 , see lUo AIR 1927 Oudh 59 
= 2 Luck 1 = 99 Ind Cas 5^7 The High Court cannot revise matters coming under 
Agra Tenancy Act 4t A 28=16 A L j 859=46106 Cas 338 High Court has 
3oard of Revenue passed under Chapter 
A I R 1928 Mad 1032=55 M L J 
R 1926 Mad 1047 = 51 M L J 500 = 
4 Mad 119=45 M L J 73S = i8 L W 
s 372 , A I R 1922 Mad 337=14 L 
77=66 Ind Cas 566 , 61 Ind Cas S90 
f the Cr P. Code is open to revision 
under s 115 AIR 1921 Pat 240=6? L J 178=2? L T 609=61 Ind Cas 
643 An order by the collector refusing to make a reference on the ground that the 
applicant has no interest under 5 |3 of the Land Acquisition Act is open to revision 
unders 115 j6 M L J 95=42 M 231=49106 Cas 659, but see A I R 1923 
Bom 290=47 B 699=25 Bom L R 398=73 Ind Cas 354 A revision against 
inierlocuiory orders passed by Revenue courts m suit from which no appeal lies 

of Revenue 42 M 
• nd Cas 11 A rent 
to High Court IS a 
o .AIR 1923 Oudh 

18=90 L J 543=72 Ind Cas 394 . A I R 19*6 Cal 708=^0 C W N 236= 
93 Ind Cas 56, 80 Ind. Cas 327=270 C 89=110 L J 77 


Orders of District Magisiraie under part a of the Lunacy Act with respect to 
reception care and treatment of the lunatic are not revisablo by the High Court A I 
R 1924 Lah 55 = 4 Lah 1 = 24 Cr L ] 664=73 Ind Cas 696 ConiroIIerof Rents 
under Rangoon Rent Act is not a ■ 

4io(F B)= 9{Ind Cas 627 Dccisio 

cipal Act IS not open to revision under • • 

403=73 Ind Cas 133 High Court oM 

habad High Court for purpose of revision AIR 1923 All 291=45 A 383=71 
Ind Cas 991 Wliere a collector in \ land acquisiiion proceeding refuses to make 

of the apportionment of the com 
fere with the order in the exercise 
290=47 B 699 = 25 Bom L. R 398 
= 73 Ind Cas 354 The Madras High Court has no jurisdiction to entertain a revision 
against the order of the Chief Judge of the Small Cause Court acting under the 
Madras City Municipal Act and rules framed under It A I R 1927 Mad 93=50 M 
l2i = 5iM L.J 728=a4L W 773=(«926) M W N 986 (F Bl = 99lud Cas uS , 
see also A I R 1927 Rang 1 = 4 Rang 304=5 Bor L J ir7(F B) = 93Ind Cas 
902 , A I R 1926 Rang 25 = 3 Rang 560=4 Bur L J 202 (F B)=9i Ind Cas 
550 , A I R 1928 Mad 475= 54 M L. J 595=51 M 245=27 L \V 346=(i9''8) 
M W N 101 = 109 Ind Cas ifo The following courts are subordinate to the 
Hi{ Trust Tribunal (139 Ind Cas 180=^6 C 

\Vfti Ct/an -atViaTg -cfiiiti ^ 

of 2j (55 Bora 544=134 Ind (as 1240=33 

Bo the Judicial Assistant at Aden (35 Bom 

L R 27I = A I R 1933 Bom 194 = 144106 Cas 705) and District Judge acting 
unders 79 Burma Rural Self Government Act, 1921 A collector when he acts 
unders 18 of the Land Acquisition Act is not subordinate to High Court 54 A. 
• nue acting under s 172 of the 

to High Court 56 M $83=140 
■ • ' 450 (PB) This section does not 

• 3=A I R 1932 All 3S9 , sec also 

1 , . * ■ • *■ ."A I R 1932 Mad 529. MiTien: 

' in in the capacity of an election 

' ■ ■ 138 InJ Cas 459 = t93* M W 

■ • agislrate acting under s. 318 U. 

orJinaie Court >40 Ind Cas. 
i‘*3*-i932 A L J 8t6= \ I R 19,2 Al! 63! Collector exccuung duty 
unders 63 of the O P Code is not a court 37 Bom L. K 761= I 
U 1933130m 369. So also the District Jude Icanng an clcaioa petit on u 
not a Civil Ccuit and his decision is not icvisable by the Ili^b C<x.n. 
C C II. Vol 1—40 m 
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*933 A L / 97* I see also A I H 1933 Rantj Rang; 35 Dorn L R 

89«=A I R 1933 Bom i03=i42lnU Cas 378 

Ia which no appeal ho3— Revision IS not cnicrtamablc where an appeal Ics 
cither in the form of a first appeal or a second appeal from a decree or from an inter 
locutory order under s 104 and order \ L III i R 1931 All 294=1931 A. L J 
377, see also A I R 19231*11 223»4P L T 46=73 Ind Cas 373, 71 Ind Cas 
911 , ig Ind Cas 736 , 10 Ind Cas 471 > 7 A 681 , 7 A 914 , 14 A $20 , 7 A. 42 . 

8A. loS , 12 C L U 449 , 12 C L R 148 , ix C W N 112 , 16 M 20 , 20 M 

iqS A 1 R 1913 Lah W-34P L R 262 , A I U 19^6 All $8 , A I R 19^9 Ail 

■ ” . «29, 

J 81 = 
in the 
appeal 
s 409- 

U ]4»1I2 

Ind Cas 231 , A I R 1926 Bom 139=5013 32 *=27 Bom L R- 1460=92 Ind Cas 

367 , A I R 1933 Cal 1237 = 85 Ind Cas 760 , 49 Ind Cas 382 But the High 

Court may interfere in revision where an appeal or regular suit is open to parly, 
if a party can obtain complete and effective relief in revision 31 >I L / 827=5 I- 
W 472=38 Ind Cas 373 , 5j A 256=14, Ind Cas 859=1933 A L / 268=A I 
R J933 All 374 

Appeal can be converted into an application for revision —Where no 
appeal ties but courts error IS one specified m s 115 High Court can ircm 
randum of appeal as petition for revision AI R igigM"**! 205=1191”“ Cas 705, 
see also A I R 3927 Cal 850= 55 C 219=47 C L J 69= 103 InJ Cas 864 .AIR 
1927 All 563-49 A 812=25 A L J 606= 102 Ind Cas 236, A I R *923 Cal 612= 
37C L.J 39!-27C W N 7SO=7<Iiia Cas i7j ,A [ R >973 

‘ . . * ’ . »3 Ind Cas 

, Jnless facts 

' the period 

ere a loier 

ouri treat ife uj, apPfal 
9 L \V 8i=49 Ind Cas 629 
a levtsion under s 115 espe 
4 > W 554-^4 M L J 309 
-Vm L 1 3S1-7 L W S 0 S-(i 9 > 8 ) « 471 , 9 C W 

N 504 

mav bo treated os a memorandum of 


tanmnaing it into a 
inverted into second 
of revision second 
The High Court in a 
33 Bom L R /59J 
cation — Application 


235 = 3* bSp ,ar 7*“2 A L J 749, g 1 lnd Cas 

806 . 3 A 208 (F B ) , 28 C 680=6 C W N it4 , 4 C \V N 60? v C T R 
38B638 AIR .933 8, nd »V .^4 I'd 2 .= I83 ' A ^ R 
!?ui'A'l^R'l 937 ■* 7-33 L W 646.1932^ M w N 

EeviBional Court whefter can go,nto question of foots -An erroneous 
fiodiog of facls wii] no. be .nlerfered nitb la revision unless it has been caused by 
no.utans'ulo accounts material faa m evidence 39 Ind Cas 494 , sec also 
32CWN 07 27 Cl J 418-44 Ind Cas 763 AIR, 1930 All 531 = 125 
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Ind Cas 578,22? L R 1919 = 50 Ind Cas 805, 33 C W N, 569 , 94 Ind Cas 
85 An error of judgment m exercise of jurisdiction vested in Court is not a 
matter upon winch revision can lie AIR 1922 All 441 = 66 Ind Cas 509, 
290=3 Lah 79 Where lower court 
Court Will not interfere with decision on 
\ I R 1931 Mad 83=60 M L J 191 = 
ooacd to evidence justifies interference m 
„ AIR 1924 Nag 44= 19 N L-R 165 
In 19 C W N 84=20 G L. J 213, Mr Mooktrjee J said ‘We may m this 
connection observe that it is competent to the Court to investigate the facts m 
revision, if the 
was done in 
C W N 67 

in a matter hi c this, in the exercise of its revisional jurisdiction assume appellate 
powers One aspect of the fundament'll distinction between the exercise of 
appellate and revisional powers was explained 10 the case of Shtvattaih v 
Jooma Kasl inaih 7 B 341 A court in ihe exercise of its appellate jurisdiction 
investigates the facts and if necessary substitute its own appreciation of the 
evidence for ihat of the primary court But when the court as a court of revision 
looks into the evidence, it does so with a view to determine whether the subordinate 
Court has assumed jurisdiction which it did not possess, or declined a jurisdiction 
which It did possess or has m the exercise of us jurisdiction acted illegally or with 
material irregularity If this distinction were overlooked the superior court might, 
ID the name of levisional jurisdiction exercise appellate powers 


High Court -wili not interfere where another remedy is open— High 
Court nil not interfere in revision when a remedy by suit is open AIR 1930 
Cal >48-34 C W N 577-i->7li 
R 619-54 D 479-125 Ind Cas 
should not be invoked w thoot 


which may g ve 1 im all 1 1 vaius 
A I R IJ29 Nag 66=115 f'’ 

appeal only A I R 192S Mad 794=11^ Ind Cas 231 In the presence of other 
remedies application for revision is barred 9F L f 659— loSInd Cas 804 1 see 
also A I R i 926 Cal ii49“S3 C 767»»30 C W N 907-9^ Gas 615 , 31 

OWN 61S-A I R 1927 Cal 1 I 4 - 45 C L J 2i3=931nd Cas 89 , 94 Ind. 
Cas 70-A I R 1926 Nag 90=22 N L R 30 • 93 Ind Cas 863 (Lah) , A I R 
1926 Mad 18-50 M L J 102-92 lod Cas 20 , 91 Ind Cas 647-A I R 1925 
Oudh 665, 91 Ind Cas 334, A I R 1925 All 267=47 ^ 140-8, Ind Cas 37°. 
80 Ind Cas I78=A 1 R 1923 Bom 395 , 78 Ind Cas 604=A I R 1924 Lah 
191 , A I R i924Lah 472=6 Lah L J » 37“78 Ind Cas 350 , A 1 R l 9 jO 
Pat 394=125 Ind Cas 575 . A I R i9’9Cal 777=122 lod Cas 477 


In especial cases a revision will he even m presence of other remedies AIR 1927 
Lah 911 = 28 P L R i36=9LaIi L J 19=103 Ind Cas 59, , A I R 1927 ^lad 
799=26 L W 76=104 Ind. Cas 371 , A I R i927 Cal 578=31 C W N 739=*»Oj 
Ind Cas 644 , A I R 19*8 Mad 416=55 M L J 34,«Si M 664 = 27 M L. W 
286=108 Ind Cas 539 , A I R 1929 Nag 356= 120 lad Cas 73, A I R I9’9 
Cal 5i3=49C L J 4aS = 33C W N 572=il9lnd Cas 371 , A, I R 1029 Lah 
175 = 118 Ind Cas 393 A I K 1928 All 588 = 51 A 338=(i929)A L J 6.-I14 
Ind Cas 741 , A 1 R 19:8 Mad 794=112 Ind Cas 231 , A I R 1927 Pat 316 
= 100 Ind Cas 32=8 P L. T 677. A I R 1926 Lah 612 = 8 Lah L. J 42,-27 
P L R 644=96 Ind Cas 359, A I R i9'*6AU 58=48 A 162=90 Ind Cas >,3, 
A I U 1925 All 610=48 A I7,=24 \ L J 56=90 Ind Cas i8o(F B),A I R 
1924 Nag 253 = 79 lud Cas 123 A 1 U 1923 Mad. 663=18 L W io, = (i9’3) 
M W N 354=72 Ind Cns 683 , A. L R 1924 Pat 176=71 Ind Cas 911 , /V- 1 K 

1924 Nag 38=69 Ind Cas 719, AIR 19*2 Lab 63 = 4 Lah L. J 71-67 lad. 

Oas 94S,65liid Cas 476(Cal),A I R 192a Nag iis = 5 N L, J 151 = 65 Ind. 
Cas 351 The exercise of revisional powers s discretionary and Higli Court will 
be unwilling or slow to interfere w! etc an aggrieved party has other remedy open 
to him AIR 1922 lat 315—1 Pat 68=3 P L. T 406=6, Ind. Cas iSj. 
sec also A I R. 19'‘4 Pat 1,4=4 P L T 718=74 InJ Cas 474, AIR 192, Nag 
31 — 76 Ind Cas 46, /V. I R 29.4 Lah 400=71 Ind. Cas. 160 , \. 1 R. 1922 bind 
1-15SLK 165 = 6, Ini Cas 50 , A 1 R l9-*2 Mad 3 = 41 M L J 3*..-(l9'l) 
M W N 507 = 15 L W 24,-64 Ind Ca» 493 . C4 It d Cas 46? . 63 l-J Cos 

S09 , 99 P R. 1915-207 P W U 191,— j2 lad Las :>o , 19 ^I L P 3‘4—j2 



3*6 


M 


TiiC CODB OP CIVIL PAOCSDUK2 


IS 115 

^ L J 4S6»(i9i6) I M W N ^ot,37liid Cis 348,3SIiid Cas 299 High 
” • Icbtor has his remedy by 

4 44 Ind Cas 763 As the 

^ _ adopted to the circums* 

tances of each particular case and where necessary interference may be made even 
though other remedy IS available A 1 R 1935 Nag 17 = 79 Ind Cas 903 

High Court wilt not interfere ordinarily m revision nicli orders passed under order 
XXI, r 63 A I K 1929 l\ang 297*=7 Rang 466=120 Ind Cas 231 Wherca 
pLamt presented to the Subordinate Judge first class is returned for presentation to 
■ ge adirms the order a revision docs 

178 = 128 Ind Cas 51 The order 
• in appeal from that onler that no 

Even such order is a decree and is 
^ AIR 1929 Cal 226=49 C L J 

Si = ii5lnd Cas 368 , see also 118 Ind Cas 193 In the absence of any great in* 
justice or inconvenience that would follow from refusal to interfere, High Court 
will not interfere m revision whether another remedy by suit is open to aggrieved 
party 48 Ind Cas 415 , 49 Ind Cas 150=4? L. j 94 = (l9i9)l*at i(FB)«49l"“ 
Cas 150, 47 Ind- Cas 190, A I R 1921 Nag 17 = 4 N L / 55 = 63 Ind Cas 40 » 
A I R 1921 Pat 204 = 57 Ind Cas 432, 57 Ind Cas 42i=A I R 19** 

40l = (l92i) Pat 204 , I P L T 296=5 I* L J 415 = 57 Ind Cas 4** * A I R J929 
Pat 141 = 8 Pat 717=10 P L T 95 = 115 Ind Cas 695 , 134 Ind Cas >60=12? L 
T 613 , S3 A. 466 = A I R 1931 AH 333=1931 A L J 181 = 131 Ind Cas 540. 


1931 M W N IOJ2 , A. I U 1933 Smd 3:9=27 S L. R 190 » A I R 1933 625 

A. I R 1933 Pat 604 , 14 I-ab 51 = 142 Ind Cas 738=34 P L R 3S9=A I R 1933 
Lah 317 


U IS not the invariable rule of the Court 10 refuse to give relief in the exercise of rti 
revisional powers under s 115 when there is another legal remedy by way of regu^r 
suit Whether the High Court should mierfcre or not depends upon the arcutn- 
stances of each case $8 C S5=i32ln<l Cas 63i=A I R I93i Cal 38S » 

Cas, 666=A I R 1931 Lah 666, 53 A 532=132 Ind Cas Soi=A. I R *931 All 
663 , 55 Dorn 411 = 1931 Bom 319=131 Ind Cas 895=33 Bom L R 1 k 

1931 Bom 284, 132 Ind Cas 311=33 L W 210-A I R 1931 Mad ,,^4 

7?l , .53J A V J-’?74 , 3,3 V L U WS,. ^3 ■'.ir Ind 

142 
*144 Ind 

Lah 119 

vested — The particular events 
Ins exercised a jurisdiction not 
failed to exercise a junsdiction 
which IS vested in it by law , and thirdly, wnere lac court has acted in the exercise 
of us jurisdiction illegally or with m 

S/iew Prosad v RamcAtna'xr C I"d Ca^ 977 (79; 

doubt there is some variant A® meaning of the term 

J n r- iTf According to oie view the term jurisdiction is here 

, ■ pecuniary, personal or with 

J ruing to another view the term 

certain things namely, to make 
ciion m the sense staled Accord 
preferable one Per IVoodroff 
A 345> Mahmood J observed 
of the Privy Council m Annr 
A. 237 in us broad legal sense may 
according to the means which 


judicial auilionty ” Th« 
Court for erroneously 
97^55 Ind Cas 1$ T1 
Court wrongly assums 
-*300 281 = 5^ Ind C 
barred ignoring % 3 of 
so as to ” 

II Bur 


Ignoring s 3 01 • 

alKor plainJiff lbc rcvisional po»ers of the' H.gh CoStt SZ B ‘iTTil- 
L-t 73-39 M Cas .54 , A I R .93.04! 3;9-S4C L. J ?3 Ba'.'w 
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all cases to ju>lify iiuerference by the High |}|c 

ground of want ofjunsd ctioi the facts odsimg llic jurisi ^ • 

face of the record A 1 R igjaStnd »=»5S L U idj-djInJ Cas 5° 

An Anp=Ihl= Court can orJcr a Subordinate Court no. competent to , o so o 
try a suit and dispose of u. If u does so. il acts ««hoJt jurisdiction A I K 19 JO 


. ./• : • . »Sf I'niLCas 747--17 

.1 ■ ■ ■ ■■ ^ » nlLSs It \i sho'NnthAl 

“ . J A I R. I9J7 Mid* 

ig an appeal against .art 
^ . . j . It sccttnng ict'iccot 

defendant can be set aside, m revision ij A L J 520 = 39 Ind Cas 4^4 Where 
a Subordinate Court decides the salt oi a poii • 

the order is vviihoui jurisdiction and can be rev 
Court wrtingfuliy cancula a lease granted b> a ■ 

his competence, the order 1* made v^iihout junsdiciioa .and must be set aside 
A 1 R 1930 Lab iot7#ai2Lati 167 = 31 ** 1-1^ 9S;='3alna Cas 203 Issue of 

commission is a question of jurisdiciioa and not one of mere discreiion A I K* 1924 

Cal 97t»39C L J 598 = 84 Ind Cas 9, sec also A I H >9^7 Mid 524** 
U927)M \V b 218 Adtcisoftbythc Julgebasedon ptuatc opinion in without 
jurisdiction A I R 1926 Mad 116=22 L W 837«»9t InJ Cis. 651 Jl^patU 
decree set aside as raaitcr of grace is ground for revision A I U 1925 Mad 209*" 
aoL W L 1 \32=6>tnil Cas 47). sec also 64 Iml Cas 303 = A 1. R. 

19:1 Oudti 141 = 24 O C 281 

The High Court will not interfere m revision on mere ground of wrong decision \ 
but want of jorisdicuon is a good ground (or revision A I R 1923 Rang 109 = 76 
Ind Cas 504 , sec also A. I R. 1929 Pat 747=iirL,r 59=tt9 Ind Cas 555 
An order dismissing an execution application without nonce to decree holder 11 
without jurisdiction 68 Ind Cas 337=A I R 1923 Pat 180=4 1*. L F. 304 
High Court can interfere with thelovver appellatecourt whereby it erroneously decides 

that the Court of first instance has jurisdiction to cnteriam a suit A I R 1929 ad 
L J 394*29 M L \V 584=119 Ind Cas 35. sec also A. I R 1930 
Mad 216=58 M L J 104=122 Ind Cas 337 . A J R 1927 Smd 239=104 Ind 
Cas 342, A I R 1922 Lah. 100=4 Lah L j 176 = 29 P. L R 1922 = 65 Ind 


Issuing nonce by the District Judge under Reg XVII of 1806, which was not 
in force, IS CNcfcise of jurisdiction not vested m him by law and revision will he 
A LR 1929 Pat 537 = ioP L 1 787=112 Ind Cas 822 Assumption of jurisdic- 
tion not vested in law is a ground for interference under Section ii? AIK. 

^ 38.-122 Ind Cas 1J3 , scoalso A 1 I! ^926 Horn, 
r' I”’! ^ " *«=9< Ind Cas 7.2 , A I It 1929 Lab 399- 

.”‘=9. Ind Cas 1 .■ A 602-17 A L. J 

710=51 Ind Cas A T K '* • n* i . . <• - 


. . iiuui junsuiction tins s« revision *. R 

pUint for presentation lo a proper court for « ^ ^ ^ Cas 35 A ng a .nf **1*^*^ 
.9.0 All S73-095O1A L T 997 - 52 A for 

IS a Substantive tight and an applicant not » joto All. 8v»^ 

lo ur^c,ih.t ^ cou^l without JunsWn sWd appeal ^ 

ofiiiiscU Uepiiving ihcappb^^ * ^ J Cas 35 ^,lvere appeal does 

decides correctly buiwiihoutJW^^,^^ ,\.\ R- »9-y --l. 

lie. Ill Court Will not interfere i 
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653 Fjxin^ valuaiiOT IS sale priicUmjtjoa la due ciriicr than that fixed for heano^ 
parties la tint rcsptct without heanot; the parties amounts to acting without junsdiC' 
non A I R 1923 Pat 102 = 3 I* J- T 342»=65lni Cas jfia. An order refusing 
cic rcc-holder's application for withdrawal of execution application and jirocecding 
to sell properiics notwiihsiandiag such application can be set aside in resision- 
A I R, 1922 Pat. ?25 = 6 s Ind. Cas 12; Lxicnsion of time for payment after 
decree for same IS passed IS against S 63 (3) . . ‘ " 

revision only A 1 U 1929 Cal 140=11 * s . i * 

compromise the phimiff should have been . • 

assets of 1 decease 1 person in the binds of A ■ . . • 

made A personally liable if the decree couM n- 

Court ha 1 no jurisdiction to pass such a decree its order isrevisable. A. I. R. i9-5 
Lnh 354=»ii6 1nd Cas 7o5 Where cxeeuiioi tiLeo outoae jear after decree 
and iircst is or Icred \iiihout compljjng x.ith the prostsions of order 41, Rule 22, me 
"hole of the pro ted n^a are iiilhoul jurisdiction and the High Court will interfere 
b> lay of rc'iaion tn.n ihen the aggneted party had only filed an appeal from 
the order from «Ji th no appeal was to fact mamtainable, A I R 1929 Rang 
7K 110=117 Ind Cas 24S 

Admmin}, appl canon after t is barred is without and hence open <0 revision A, 

1 R 1927 Lnh 34-‘=loolnd Cas 036 • 

making trv|inry for the same cm be upsi . . ■ *' ' 

L W 839 = 99 Ind Cas 383 Where app* w*.-. 4* 

appealable order H Court should imerfere lo revision A.I R Cal *23=97 
Ind Cas 306 Court • , • . ’ ipphcation acts 

with illci,!! issumplio . '• f R. i92oLan 

3J6=7Lih i6i=SL • * Where a suit 

dismissed for dcfiuU • powers of tie 

Court under St. non lu /<•/./ that the case was a proper one for rests on as the 

tiucstion was "lieihcr il c Court has ' ’ 

Nag 48=36 N L R 30 -«s» Ind C 

mistake of law assumed jurisdiction y 

Order ol reversal of decision is open t J‘ 

131-11927; M W N 420 = 39 M L 4 w,. - W.4 4.J 

iliLisioii iliai ilu appi Liiion is nme barred. Court decides m favour of ti® a 

ircvii the »pi li at on as one withiQ time, the Court assumes jurisdiction iiiegaiij ^ 

1 U I J 0 I ah j44-'8 1.ali L / 170-27 P L R 7*0-94 W Cas 117. 

Adiii 9S on ol appeal in non appealaWe cases is ruvisable A. / R 19^ AH 55= 

48 A 27 = 23 A L J «9i»89fnd Cas 404 . A I « *9*5 Pat S25=4Pat 718=6 
I' L r 79a-94lnd Cas 217 , A I R 1923 Boro 214=23 Bom. L. It 147 = 7* fad, 
Cas 356 , L, It 2 A 166 Rev ) 

By cnicTiainiii}, »n objcciion under order 2i. rule 58, in execution of a mortgage 
. Court IS Open 

• . . . • lad Cas 9S6 

, by the Courts 

„ . 4 , o confirma- 

tion or setting aside of auction sale 67 Ind Cas sSfifCal) Where an order is 

d illegally or with material 


1 question of AIR 19*1 Cudh 5 

As to revision in case of decision as to 


vision would be to deprive 
e/ision AIR 192J Oudb 
a wrong decision on 
a 

3 20. each case 
IS inadmissible 
') an injustice 
Tenancy Act 
la saus 
jurisdic- 


aiU 

tji 

/XD, 4 
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revision lies from the decuioii on a prcliminiry issue, rcgardmg the jurisdiction 
of the trjine Court to entertain thcsuit AIR 19SI Oudli l7o=»J40 C a3i=a04 
Ind Cas.92 Where the lower AppcHaie Cojrt has not exceeded its jurisdictions 
High Court would not revise us decision 4 L. W 411=35 Ind Cis 74 A de- 
claration not necessary for the suit and made bevontl what is prajed for, can be 
expunged m rev uion AIR igij Cal 32l««*63Ind Cas 626 

When after passing of a nrrlimin-*' ’ccree for accounts the case is transferred 
roccedmgs of the case, the former Court 
. the amount founded due, ilic latter Court 

lof a trial, but the preliminary 

, n Into (»nsidcrit>on as it cannot bs set 

. an appellate court) and the latter Court 

. _ . lu jjuiu a tu /no.o trial only from the stare aficr the 

passing of the prehmmar) decree, but can not behind it Order holding trial de 
»tKO from the commencement is revisablc A I U 1929 Lab >03 = 118 Ind Cas 
537 


■ ipiion of the 

— by icjccl ng 

V- s. in sticli a ease revision will lie A 1 K 1925 

Oudb 402=13 O L. J 83=86 Ind Cas 759 Reopening of time barred cx^itle 
decree by lower Court can be luterfcrrcd mrcvisioa 144 Ind Cas gSo^A I R 
2933 Rang 110 Facts ousting jurisdiction must be patent on the flee of the record 
before It can be predicated of a Court that II has cverciscj a junsdicuon not vested 
bylaw 37 S I, U 26t"A I R 1933 Smd 229 Where a Court appoints a 
nesh atburalor wubout complying with the formalities prescribed in bch 11 
pacas ta), \be appointment is wuhoui junsdiction or at least tainted with material 
irregularity and the order appointing the arbitrator ran bo set aside 146 Ind Cas 
493“A 1 R 1935 OodU 50 


Where no appeal hes against an order the erroneous order of the 
appellate Court can be inierCerrcd 33 P L R 4<'3'»A 1 U 1938 LaU 4id=a*o 
Ind Cas 48 , see also 36 L W 636-A I R 1932 Mad 714-1932 M W N 1344 
Decree passed against wrong person can be set aside in rev sion 43 C L J 415 = 
AIR 1931 Cal 673-i34lnd Cas 305 


Clause Failure or decline fo ava.*a «« » 

ordinate ' y refusing 

to accept I onfirming 

the decis A I R 

*929 bah - ) uis 4»i Erroneous order of returning 

plaint where suit ought to be dismissed is grotiu I for rcvisio i A I R 1936 AJJ 
58=48 A 168=24 A I J 83 90 111 ns 3,3 Refusing to adnt apphcaiion 
<• R iq-*? Lah 134 = 99 Ind Oa> 690 

Cfidc is ope 1 to revision AIR 
650 Fniluic 10 exercise jurisdiciion 
by iKs section A I R iqis Cal 
rra=26 C W N 7JJ=49 C 928 — f>6Ind Cas 7 7 \\ hereon an erroneous view 

Si hw a Court refuse, to exercise power, vesK^l m t or eNorcse power, uot .e„c<J 

,0 under wro..gn,suruptiOU “K Ju'Tud C« s'^leV a" I" 

■ gularit) lOl hence rcv.so. le. X 1 R i,;, 

II) liicrlocuiott orler.n muter or Cour, Fe„ 

R .eBjCal J!o MC" , , ’-.S 8> 

Ind Cas Sfo '“tuOT ‘A'r't'"!') c'al'j o’ ) ln“'^Cas’ 

amouius to a iefu,al lo ^ ,p sup^rt of applica on for rt-s ua oiiofasm 

5S6 Refusal to receive cvulc^ «t* Vo cvrr isc lu,.. I ^ 1 ^ 

dismissed under order Cas 6i^ "L'c " "f 

amounts to 7^ i = 'wLj ' ref_’\ 

ig:4Maa l69 = ^t9'3) f,“/,\VpLe ofsui n 


to accept I 
the decis 
1929 Uh 

plaint where suit ought 
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613s Kixinif valuation IS 5^le pfoclamition in date earlier than that fixed for hearing 
parties in tint respect without hearing the parties amounts to acting without jurisdic- 
. • ■ ... 4 Inti Cas 360 An order rtJusing 

execution application and proceeding 
. ^ , Jication can be set aside m revision. 

AIR 1923 Pat. 525 = 63 Ind Cas 123 Lxtcnsion of time for payment after 
decree for same is passed is against S 63 (3) B T. Act and can be set aside m 
revision only A f R. 1939 Cal 140^113 fnd Cas j34 According to the 
compromise the plauitifi" should have been 

' of A , 

ould n. __ 

decree its order jsrevisable, A. I R 1929 
Lah ^ ‘ " 

and a . * . 

whole L<* t «- I . on _ „ 

by way of revision e\cn when the agt^rieved party had Only filed an appeal hom 
the order from which no appeal was in fact maintainable. A 1 . R. 1939 Rang. JOJ" 
7R 110=117 Ind Cas 345 

barred is ivrrhout and hence open to revision A, 

. • 936 Order, where jurisdiction IS assumed 


L W. 839 = 99 Ind Cas 
appealable order High C 


* ppucauon aus 
. I R 1926 Lah 

• i Where a sutt 

powers of ih® 

Court under Section 1 1 5, /;r/d that the case tins a proper one for revision as the 
question was whether the Court has lonsdicuon to make the order. A I R *93® 
Nag 48-26 N L R 30=131 Ind Cas 659 Where Lower Appellate Coun 
mistake of law assumed jurisdiction and upsets decision of the Lower *21 

order nf reversal of decision IS open to revision AIR 1937 htad 706= 53 i' J' 

, • . , 4 4 Where jflspile of the 


lurisdiction illegally A 
' Cas 117 


i*R 1936 Lair3U»8 Lah L J i70=27 P L K 710-941110 Cas 117 

Admission of appeal in non appealable cases IS rovjsaWe A I R 1936 All jj.* 

48 A 37=33 A L f 891 = 89 Iiid Cas 404, A 1 R _J935 Paf SZ5 = + Rat 7l8«fi 


P L. T 795 = 94 Ind Cas 317 , A I R 1923 Bom 314=25 Bom L R 147 = 72 Ind 
CIS 356, L.R 2 A r66(Kev) 

of a mortgage 
Court IS open 
Ind Cas 986 
by tfie Courts 
' with confirma- 

■ ere an order is 

or wiih material 
ision would be to deprive 
Sion AIR 1921 Oudh 
• inst a wrong decision on 

213 


* • lenancy Act 

lount m satis 
»es a junsdic- 

• ais jurisdiction 

It IS revjsabje 
iwer Appellate 

Court that the Court offirst instance has or has not juris'diciion to ente^riain^rsSi? 

High Court can revise the order AIR 1923 Bora 412-76 Ind Cas loio No 
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revision lies from the decision on a preliminary issue, regarding the mrisdiction 
of the trying Court to entertain the suit AIR 19** Oudh. 176 = 240 C 2315=64 
Ind Cas.92 Where the lo^\e^ Appellate Court has not tKceeded us 3urisdicliona 
High Court uould not revise us decision 4 L W 4 il =“33 A dc» 

claration not necessary for the suit and made bejond "hat is pra)cd for, can be 
expunged in revuion A 1 . R 1923 Cal 321=63 Ind Cas 6:6 

When after passing of a preliminary decree for accounts the case is trmsferred 
to another Court to deal "iih further proceedings of the case, the former Court 
hating no jurisdiction to pass a decree for the amount founded due, the latter Court 
can b> Its discretion consider the question of a nS; ttojo trial, but the preliminary 
decree that has been passed must be taken into consideration as it cannot be set 
aside except 111 due coarse of law ft e by an appellate court) and the latter Court 
can exercise us discretion to hold a de mo^o trul only from the stage after the 
pissing of the preliminary decree, but can not go behind U Order hoUing trial dc 
novo from the commencement is rcvisablc A I R 1929 Lah io)=ii 3 Ind Cas 
537 


Where security has been filed but there is a clerical error as to ihc description of ihe 
property and the appellant has applied for its corrcciion, the Court cannot by icjcci ng 
application, reject the appeal In such a case revision will lie A I R 1925 

Ondh 402=13 O L J 83=86 Ind Cas 759 Reopening of tunc barred expitle 

decree by loner Court can he micrfcrrcd in revision 144 Ind Cas 9£os*A I R 
1933 Rang 110 Facts ousting jurisdiction must be patent on the f ice of the record 
before U can be predicated of a Court that It has exercised a jurisdiction not vested 
mithyUw 37S L R 561-A I R 1933 Smd 
fresh arbitrator without compl>ing with the 
para 5 (2), the appointment is without jnnsdiciu 

ureguianty and the order appointing the arbitrator can be set aside UO Ind Cas 
493"A 1 R 1933 Oudh 540 

Where no appeal hes against aw order the erroneous order of iho 
appellate Court can be nterferted 33 P L R 463- A 1 R 193a Lab 416=110 

Ind Cas 48 , see also 36 L W 636 = A I R 193-' Mad 714 193a M W N 1244 

Decree passed against wrong person can be set aside in rev sion ^3 C I J 413 = 

A I R 1931 Cal 673=134 InJ Cas 305 


Clause (i)— Failure or declm© to exercise jurisdiction— Where the sub 
ordinate Judge has faded to exercise jurisdiction vested m him by hw by refusing 
to accept the plaint, and the Disirict Judge on appeallias erred in hw in confirming 
the decison of the first Court the High Couit should interfere m revis on A I R 
1929 Lah 605=11 Lah L J 282*'li9lnd Cns 481 Erroneous order of returning 
plaint where suit ought to be dismissed is ground for revision A I R 1926 All 
58=48 A 168 = 24 A L J 83=90 Ind Cas 353 Refusing to admit Tpplicxiion 
for wrong reasons is open to rcvisioi AIR 1927 Lah 134=99 Ind Cas 690 
Refusal to exercise junsdict on under s 10 C P Code is open to revision AIR 
1928 Oudh 35 S “5 OWN 604=3 Luck 650 Failuie to exercise jurisdiction 
vested by the Calcutta Rent Act IS contemplated by this section A I R 1922 Cal 
5/4=26 C tv N 7//=49 C <f23=S6Ia<l Cas 727 Whereon in crro:teo<JS vicv 
of law a Court refuses to exercise powers vested m t or exercise powers not xested 
m It under wrong assumption that it lias got tlieiu High Court cad interfere m rcvi 
Sion AIR 1923 Mad 230=44 M L, J 8o=72lnd Cas S37 , sec also 115 Ind 
Cas 862 , A I R 1928 Lah Sii Arevisonlies against an order of an Appellate 
Court rejecting a suit on the crioneons ground of us not being mainiaiinblc A I R 
1925 Lah 174 = 78 Ind Cas 444 Failure to decide the claim as ! lul and deciding 
It on other grounds not laid IS iitegulanty and hence revision lies A I R 1921 
Sind 159=16 SLR 207 (F B) Interlocutory order in matter of Court Fees 
and junsdictiou IS reusable AIR 1923 Cal 320 = 290 W N 76=5^0 128= 83 
Ind Cas 870 Refusal to exeicise inherent powers vested under ss 151 ind 152 
amounts to a lefusal to exticise jutvsdevvon AIR 2925 Cal 420=79 Ind Cas 
S86 Refusal to receive evidence in support of application for rcsioniion of a suit 
dismissed under order WII, rule 2 is a refusal to exercise jurisdiction A I R 
1923 Pat 530=1 Pat L R 2Sl=74 Ind Cas 693 Failure to cmcriam a plea of 
illegally suo motu amounts to failure to exercise jurisdiction vcsicl A I R 
>924 ’^lad i 69 = (i 9 : 3 ) M W N 566=43 M L J 5jt = 76 Ind Cas 306 A refusd 
to accept deposit tendered for the purpose of selling aside a sale unJer order 21 
r 89, is a refusal to exercise jurisdiction AIR 1923 Pat 493 = 2 1*31.715 = 741 
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Inti Cis 102 An erroneous order based on nnsconstruction of the provisions of 
the liw umounts to refusal lo exercise jnnsdiciion and is rcvisable A I R 1924 
Pit 5o6»«83lnd Cas W’j'sj P L T io7*»75 Ind Cas 836, see also 70 Ind Cas 
8S8=A I R 1923 Mad 435 = 44 M L J 100=17 L \V 705=46 M 938 A palpably 
erroneous decision amounts lo improper reluatl to exercise jurisdiction prejudicing 
the party can be revised A I R 1924 All 263 = 46 A 73 = 21 A- L J 861 = 79 Ind 
Cas 603 

resio- 

=24A 

4 at the 

I s to a 

4 iS 76J 


vthich IS not v>arrantcd by facts, a revision lies AIR >9 jO All 477=(i93o) 
A L J 1166=126 Ind Cas 14 Staying execution proceedinj,s by wrongly 
applying Civil Procedure Code s 10, is refusing to exercise jurisdiction and a 
revision will he A I R 1929 Lili 694=119 lad Cas 488 Rcvi‘ion will lie 
where the Judge thtnlvs an appeal is untenable A I R 1930 Nag 307=13 N 1 . J 
4=121 Ind Ca» 668 Where a Court refuses 10 exercise a jurisdiction vested m 
law or an erroneous construction of statute 
• 1 31 C W N. 733 > sec also 47 A 140= 

470 But holding that certain piece of cvi 
• „ to exercise jurisdiction AIR 1929 P®* 

633- XI P L.T 581 = 122 Ind Cas 581 


decree under Order 34» 
not maintainable, amounts 
jy law and a revision will lie 

A I R 1930 All 84 I-(i9jO, A L J l•’oo=5^ A 8'>9“>34 Ind Cas 739 
In a suit by a co sliarer /and ford for bis share of the reiu or m r/io 
0 consider whether the plaint IT was entitled 
10 relusal to exerc sc a Jurisdiction vested m 
Par 41-4 P L. T j9 jurisdiction means 
xdmiss on of application that It does not lie is 
IK 1937 Cal 928 = 460 L J 182 = 31 C \V 
n" 818=103 Ind Cas 468 Remanding a case under LXI r 23 instead of under 
LXI, r 3S does not create a point of junsd CHOD as to jHStifj revis on 64 Ind Cas 

436 


The fa lure to decide a plea amounts to a refusal to exercise a jurisdiction justifying 

arevision S4 Cas 662 The refusal by a Court having jurisdiction to eniernm an 

appl cation for review on (I e ground that an appeal has been fifed subsequently 
amounts to a efusaJ to exercise jurisdiction and ihe order is open to interference 
by High Court m revision 43 A 288= 19 A L J 24=61 Ind Cas 334 Revision 
lies against a general order of remand by an appellate court wh ch misunderstands 
Its own duties and in Cas C58 The refusal 

of a Court to enterl e 89 C P Code properly 

presented amounts to 16 A L J 717=40 A 

674=48 Ind Cas 14 j . . . ourt amounts to declminc 

to exercise a jurisdiction vested in nni by law so as lo justify a revision 18 Cr L I 
303=15 A L J 161=39 A 297=38 Ind Cas 335 A wrong order under s 10 
staying /uit is a refiisal 10 exercise junsd cuon and is open to reiision 
under s 115 6 O L J g6 50 Ind Cas 212 Declining to accept a deposit by the 

is sold his m crest to a 
ify ng revision 52 Ind 

' the ground that u did 

can be revised ^8 M 

forevidcnceunderorder AXXlII.rule 6, but court dispose of apph^aifoif thinkm? 
the case to be too weak on merits before date for production of evidence the orde? 
of court ameunts 10 refusal to exerc sejurisdic ion A I R 1930 All 758=0930) 
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0 amend the 
the plaint as 
, ^ 4 Pat L J 

dismissing the execution 
is made to a court not 
. iin the meaning of s iK 

' ' ■■ ?23) M W. N 406=73 

charge of certain jewels 
• that some je /els were 

file suit in that behalC 

j . XU i action of the court in 

so floing amounts to refusal m eaernsi* mnsHinirtn 8L W 436=48 Ind Cas 139 

diiion of account when it has 
with further proceedings i c 
0 court IS to transfer the case 
to return the plaint for pre- 
r ‘ iMuiii iiu me iimnt is re< i«ib!e. A I R 1929 

alleges that certain 
that they are trust 
tetcforc be excluded 
ase to go into the 
jurisdiction m him 

, -- ,u..u NSXI limiTf.S l-TIlrA n« .1, 

?f a parti- 
procedure 

, . 1929 Nag 

uod under order i, rule 8 

• ‘5 145 Ind Cas 387= 

e refuses to consider the 
to Mere 80 a jurisdiction 
,38 Ref ml to p ocoed 
e A I R 1933 oudh 

« re-open a suit decreed 

to revision A I R ,933 
e when the lower court 
‘he 

‘933 Pat 132= jnci 
!■>« has faded toiVc^e 

83 see also 133 Ind Cas 407® A I R I93« All 756, 131 i„d 
L R 737 . 3« P L R 984=131 Ind Cas 203=12 L L J i67 = A I r ? 

lot? I A I R 1931 Ail 332 = i3oIod Cas 299 ^ ‘ 93 o Lah 

Clause (c) Exercise of jurisdiction illegally or 
irregularity — Exercise of jurisdiction m a proper manner in., 

19 A L J 47 = 63 Ind Cas 899, see also \ I R ,o>b * ' revision 
= ti2 liul Cas 710. A I R 1922 I’at 38 This section applies to , 

isioii Unless a trraxe 
= fioril a r ‘ojosiice 

informed ,I„, „.= su?, 

1 tlimxing It ro l^g pcndin 

A party a.;gries ed can ash the court below reconsider ns ordi r alihcu^lf '^Properly. 

IS niamlamable A I R ig:9All 957-»9 jO h LJ 235='2ilnd Cas 07 
Judgniciu not properI> expressed due to ircxpenence is no croan.t f'r , 

A I R 1956 Oudh ib3 = SSlBd Cas 577 Mere defxci of juriadicuoa i» 

lor revision unless failure of iu»tice Im dirccilv resulted from .. 1. 1. t ^1*/. . Sipund 


C C H Vol 1—41 
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In consii'ennt cl 
consider whether the i 
of its;urisdtction acie 
irre^ulaniy may he t basts for rc\isin„ the order of the lower court and it is leit 
entirely to the Revision Court to determine whether there Ins been such illegality or 

II a question ofjurisdictioa is ta 
1932 A L J Sot (805,807), Per 
nnot be said to be an illegal or 
^ * mpetent to determine the question 

of law and determines if the High Court cannot imerlcre in revision beernse u 
considers that decision to be erroneous in point of law Per NiamaiuUo J in Ibid. 
Where there IS a wilful disregard or conscious violation by a Judge of a rule of la v 
or procedure the High Court will have jurisdiction to interfere in revision 34 
Bom L R t273= \ I R 19320001 58t»i4oInd Cas 33i = A L R 1933 Bo® 
23 , see also A 1 R 1932 ^Iad 2l7sal3SInd Cas 136=1932 M W N 53 , n Pat 
6i6=i4oInd Cas 572 = A I R 1932 Pat 346, 54 A 394,1 R 1931 Lah 646. *3 
P L T 736, e4C L J S5>«A I R 1932 Cal 349=137 Ind. Cas 474/ A I R 
1932 Mad 603=1932 M W V 290, I40tnd Cas 325=1932 M \V N 1338 

Aotmg illegally — When a Judge delivers a perverse judgment he is evercising 
his Jurisdiction illegally A I R J930 Rao(> 324-=i28 Ind Cas. 848 What is 
illegal or materially irregular act must be decided on the merits of each case A I 
R 1921 (U D) 27=4 U B R 16=63 Ind Cis 838 Refusal to issue a certifi^te 
on remand is illegal and open (o reusion 42 B 363 = 20 Botn B 34“=’45Ind 
* 0 each other under an order of 

. 57 Ind Cas 7^4 An ^order 


P L R 1922 = 67 Ind Cas 2)6 Where ippell • 

fact not at all raised in the trial Court. Oie o.«.. - . 

revisable K I R 1926 Rang 214=4 Rang 202=98 Ind Cas 1029 Where the 
decision is not based on merits but on question not supported by law, it shows 
illffral exercise of jurisdiction 44 C L J 56)“99lnd Cas 946 The contravention 
, ’ccision but IS an 

llie lover Court 

' , not act illegally 

or with material rroguhr ty 59 M t- • a..i=a2L \v 317 = **“ “d Cas 87s Lower 
Court has not acted illegally of with « ^ 

of law railier tl an another and the 

A. 1 R *9 9 Bom 193=31 Bt>o» L ' 

about adm sib I ly or otherwise of dot 1 

Ratitr 212 = 2 Bur L T 27e = 8aIn<J v.as 

ship^thougli the order oflhe lower Court may be illegal It can not be revised A I 

R 1924 Nag 25n=731nd Cas 746 
Acting illcg 
such as actinj, 

1924^01^633 = 8^10/^35 559=39 C L J 431 = 

78 Ind Cas 958 , Sec also 6 t Ind Cas 967-29 M l F 95 , A I R 1921 
U B 27 = 4 U B R “5 A. I R 1924 

Lah 662 = 76 Ind Cas J39 , A FR 1^5 Nag 236 = 83 Ind Cas 257,97 Ind 
Cas io 25=A I R 1926 Rang 20,=4 Rang 221 go Ind Cas 285=23 A L J 
948 A I R *926 Cal 530=91 Ind Cas 8^9 A I R 1930 All 843=128 Ind 

Cas 818 A I R 1929 All 593 '*(i 929;A L J 769=51 A 910=119 Ind Cas 

103 AIR 19 9 Rang 115 = 7 Rang 339=i2oInd Cas 899 

The contravention of an express provision of bu ,s not merely an erroneous 
decision but IS an illegaltty A I R 1930 Oudh 9=118 Ind Cas 805 ,0 Bu? 

L T 29=35 lad Frror caused by ippcal disposed of by the infLor Court 

where parties are prejudiced can be corrected in revision ii/lnd Cit 

Uiere is misinterpretation 0/ the do ument the concurrent findinr^s of iht lo.v^r 

Cour« ^are open to revision by High Court A I R 1933 Pcf 67=146 Ind 

Order passed by illegal procedure consented by the opposite oartv 
interfcrrcd in revision ,35 Ind Cas 230=1931 A £ / 1087^“^ j ^ ,93^X1? ,54 
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A I R 1933 "Mad S08=iu 
o ihe public does rot m\ohe 
j=i933 A L J 759= A I R 


sale on the \ery day on which it is held by acceptance of a bid acts 


or an exercise of it illegally or wiih material irregularity and is no ground for 
rettsion AIR 1934 All 37. 

Mere error of law — Errors m conclusion of law or fact not involving 
questions ofjuisdiction are not open 10 correction m revision j>o P L R 230 = 113 
Ind Cas 539, see also iti Ind Cas i4i-'Ind Rul '1920) Pat 493 , A I R 1929 

Rang 187=119 Ind Cas 749 , A I R 1927 Cal $28=406 L T 182 = 31 C W N 

SiS=io3lnd Cas 468,66? R 1915=146 P W R 1915 — 31 Ind Cas 80 23 

C L J 557=34 Ind Cas 667 , 33 C L J $64 = 33 Ind Cas 346 , 37 C L J 394“ 

41 Ind Cas 919, 37 Ind Cas 19=3 O L J 459 45 c ti9 = ;6 C L J 325 = 
33 C N 446-42 Ind Cas 711 45lnd Cas 761=16 ALT 44t 48 Ind Cas 
3tt“35 M L J 604 -4 M L T 48'= 1918) M W \ i6 8 L W 593 , 3j M L J 
351 = 48 Ind Cas 1 b 54 I d Ca« C N 7 <5—5* Ind Cas 767 » 

52 Ind Cas 641 48 I 1 Las r 14 48 In I Cas 160 fjl 1 Las O'* 65 Ind Cas 

35S-A I R irj lat fo-5 P L 1 5'4 C I d Ca o-i, b L R 165, 

A I R 1922 1 at j7t)» (19 3) I 6 = 5 P L I ) 1 lai 4® 6 1 id Cas 927 9 
Rang 7: = A 1 R i9jiRang I56 O^Ind Cis SjS- 4 L R I 16 , 65 Ind Cas 

696=A I R 1923 Cal 322 AIR I9'*3 Cal 280=68 Ind Cas 4jO 1 A 1 R i9''i 

Cal 749=35 C L J 337 = 70 Ind Cas 541 ,71 l«d Cas 472 = A 1 R 1923 All 
463 I A I R 1923 Nag 364=71 Ind Cas 31 , A I R 1924 All 691-73 Ind Cas 
434 , 95 Ind Cas 838 , 9t Ind Cas 379 (I-al> ) , A I R 1933 Sird 379 (P B)-I46 
Ind Cas 777 , 55 A 216=145 Ind Cas 456=1933 A L J llo=A J R 1933 All 
395 , A I R 1933 Oudh 534=10 O W N iMj , A I R 1933 All 557 = 1933 A L J 
1269, A I R 1933 231 = 145 Ind Cas 330, 33 P L R 391 = 137 In'! Cas 

804,137 Ind Cas 513 = 33 P L R 330 , A 1 R 1932 Mad 472 = 138 Ind Cas 
146 , 1932 A I J 4 i 8==A I R 1932 All 379 , S3 A 519 , 134 Ind Cas 463 , A I R 
loai Oudh .inS .Ain ro.i All 66a 
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46 A 73'=79 I«J. Cas 603 , sec tIso A I R lOjO Lab 112=123 lad Cas 571 
If JjjnilaliOii for selling aside abaienient is 1101 considered it js ground for inter- 
ference AIR 1926 Cil 444 = 87 InJ Cas 173 Where the order of the lower 
Appellate Court overlooks the question of limitation in deciding ihe appeal a 
revision will lie A I R 1929 Rang 304=124 tnd Cas 260. 

Where a Court nith jurtsdiciion 10 hear in appealJicars it and while disposing 
of the appeal comes to a wrong conclusion on iioitit of law, u does not amount to 
acting in the cxeruisc of jurisdiciion illegally or with material irregularity 
A I R 1929 I’ll 0^3= II I’ ll 1 581 = 122 Ind Cas 5S1 , set, also A I R >930 
Nag S8=i2oIml Cas 4t4 5>o a revision docs not he agiinst a mistake of Jw 
apart from a (piesiion of junsdicdon AIR 1929 Lah 26=116 fiid Cas 221, 
117 lod Cas 727 , A I R 1O2S Lah 284=107101! Cas 275, A I R 1927^11 

965 = 46 C L J 527 = 106 Ind Cas 851, A I U 1928 Lah 102 = 106 Ind Cas 

829. A I R 1927 All 3S8=t9A 454=25 A L J 399=100 Ind Cas 638 , 

Ind Cas ?6 , A I R 1927 Rang 90=5 Uur L J 206=100 Ind Cas 327 » ^ 

1927 Lah 573=100 lad Cas 3, A I K 1926 Nag 472=96 fnd Cas -5* » 93 

Ind Cas 855= A 1 R 1926 Lah 355 . 26 1’ L K 783 = 52 Cas 46 , 7J 
Ind Cas 472= A I R 1923 AH 465 , A I R 1923 Oudh l8 = 9 0 L J 543 
72 Ind Cas 394 

. or any dle- 

16=41 fnd 
^ 12 0 L J 

. be ground 

73< Tins 
section to 
5 Cal tin 

=30 C W N 928 = 98 Ind Cas 751 

A revision is competent where there has been an entire misapprehension as W 
ihe Jaw on the subject in courts be/ov AIR 2930 Luh 573=3* ^ ^ .t,,, 

128 Ind Cas 56 Where a court has overlooked the cannon of **'***'P^***V?*?»Mim 
any statutory provision 111 the nature of taxation clause should be interpretica^^ 

ludes the 
regularity 

R 1930 

Lah” 177-119 liid Cas 4«7 An error ol law amounting to an usurpation of 
authority in the act of reject on of a petition for revieav of order confirming auction 
sale calls foi mii.rrtrciicc under s 115 A I R >929 Nag 303-116 Ind Cas 65 
Decision wiilioul iiujiRa lin>, necessary jiarty on mistaken noiion of law is subject to 
revision A I U 1928 Lah 414=10 Lah L J iot = io& Ind Cas 391 Decision 
, ’ - * V tliout reference to ariicle or its 

6=52 M L } 357=roo Ind Cas 
, le pleas of jurisdiction and Iimi 

ind ng arrived independently of 
Pat 29— 90 Ind Cas 329 Sec- 
exercise of non exercise or it or 
the illeual assumption 01 »t ^ .ui 01 law is not an illegality within the 

meaning of tins section 142 Ind Cas 616=10 O W N 2S9 = A I R 1933 Oudh 

240 But the wronj, applicatio 101 the section of an Act can be revised 34 p L R 
440 = A 1 R *9J-3 3J5 ’’rong finding on a question of law cannot be upset m 

revision 13L L T 12 

Material irregualnty Material irregularity consists in mistake of fact or 
Jaw occasioned by wiong assumption or refusal of jurisdiction or m refusal to 

ap^licaat Simula snow mat either the procedure for sale is cniirelv illerral or he 
^i"r\”ismnX'’''m«‘ s^nT^^^ '>y tA<.g\p dm maltlr 
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1 U i-)'3 Pit 93 = 3P L r 3i4=a6slnl Cia 353 Iiilurcof AppcUilc Court 
to admiio c upj 1 a pica of 1 muawota not picssc \ b ton, n i. not 1 maicnal \ticRul 
an ) jjsiif) nj^rc'.is'oi ^alnJ C\s 3* La . 785 = 3 *7^ 

An error oT pro cdure rcsulnaj m a (ailarc of jusii c amcnjins to material 
irrcgulinta ta tlic caercise of jurasiicliou, unler s ttioii 11, 2 U I* L. U Pit 
29=1? L r lud Cas 44; , s-'c also 24 C W N 2bb = 46C 9^2=54 

Ind Cas 4j9 , V I R 1922 MaJ63=i922 M W N ijo=i6 1 \V 76o-«.6i Ind 
Cas 7j- Uecisioa niifioai impltadim, necessary party i» material irrcRuIariiy and 
rcMsionlies A 1 R 1926 P C 142=34C 338=53! 27i=-25 A L J 6i=«25 

L W 90 = 3 OWN 937=1927 M W N 84 = 29 Bona L K 735 = 45 0 L J 

274=3iC W N 4t3=:'‘3P L R 113=52 M L J 368 (P 0 = 97 Ind Cas 749. 

A 1 R 1929 \11 ui 19^0) \ L J -••3= 12-* IiiJ Cas 75! Where permission is 
given to \Mihdra V a sii I w ih 1 bcrii to br ng a fresh sin wiihoiii adopting proper 
ptoeediite, vVie order i» tainteV w tb matcri-at irtcgwtw in and as such should bc 

Mtiaied i30lnd Cas 14-' = A I R igjiCil 107-340 W N 912 


Where decree once made m a suit the su 1 1 iniiot be dismissed unless reiersed 
mappeal And if a trial conn hasin five 1 a date for further proceed ngs under 
directions of appellate court modifying the prelminary decree dismiss the suit on 
that date, under order iX, rule 9, such a dismissal is wrong and a revision will lie 
merit AIR 1930 MaJ 158=3»I- ™ 979 -iJj 1 i ><1 Cas 351 Revision lies on 
findings of facts when not properly arrived at, that is tcruun :n all relevant 
evidence It is material irregularity AIR 1929 Cal 736=33 c w'’ N 569=120 

Ind Cas 431 . see also A I R 1928 Mad 815-51 M 860=55 M L J s65-(i928) 

M W N 49 = 38 L W 513= 110 Ind Cas 49® A 1 R 1927 Rang 383 = 6 Bur 
L J I53 — lotltd Cas 3*6 A find ng no based oia tl e evidc icc on record amounts 
to material irregular! \ and is revisable AIR •9'’'^ Lah 566 = 96 Ind Cas 347 
Not cons donrio ma tr al cv lence be ng material liregulariiy s open to revision 
A I R 1927 Ran^ a02 6 Lour L J U7-l04lnd Cas 321 

Decis on u 1 ler SB lous error of procc lute Is mater it ricgul ir ty \ I R 1937 
1 ihout consider 

, rcMsablc A I It 

being maierul 
• ’ 3(1011 of evidence 

• • 36 Failure to 

I R 1928 Lah 

ous and various 
21 L W 6 j 4 “ 


87 Ind Cas 216 

Where a Judge arrived at a decision by following an obsolete ruling acts with 
material irregularity A I R 1929 Lah 824=11 Lah L J 491 = 117 Ind Cas 96 
High Court should not interfere m revision with decision however erroneous it 
maybe, when it has no far rea 
600=115 Ind Cas 351 Ignoriii{ 

1921 Smd 159=16 b L R 40 
of pleading is uregulariiy and 

16 S L R 207-8tInd Cas 36 o , , , ■> x 

interference in revision on ground of material uregulariiy A I K 19'’4 Nag 
44 =i 9N L R i 65 = 75 lnd Cas 993 Order of refusal loconfirma sale without 
application under r 89 or r 91 isrevisable AIR 1927 Lah 71 = 98 Ind Cas 866 
Setting aside sale as being illegal under S 90 without subsiaiuial injury owing to 
irregularity IS revisabk AIR 19'’4 AU 698=22 A L J 4*3 = 83 Ind Cas 1028 
If the lower Courts have thrown out the plaintiffs' suit on a question not arising 
in the case and having referred to certain provisions ot lawwhch had no applica* 
no I to u, revision will he A I R i9’9Lah 294=117 Ind Cas 229 

Overruling an objection as lo the judiual misconduct on the part of an 
arbitrator without enquir) and without adnmting proper evidence material to the 
issue IS maierial irrcoUlanly 32 C L J 337=31 Ind Cas 33 Wrong allocation 
of the omit of proof amounts to material irregularity, justifying interference in 
tevisioi A 1 R 19:1 Lah 166=3 Lah L J 417 = 64 Cas 91 Entirely 
dieting a judgment after once ithasbccn delivered n court even though orally 
amounts to maienil irregularity A 1 R 1923 Mad 663 — (1923) hi W N 354 = 
18L W 105 = 72 hid Cas 688 \norderof a Sub-Judge on an election petition 
can K revised if he has acted vvith uiatcnal irrcgularny or illCoaliiy A I R 
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T T i6!«-2 M L T iu=(i923) M W N 78=171 W 

equinng wnticn 
Inch ts open to 
■ 273=103 Ind 

Its jurisdiction 
quesiion before 

It, or (^) if the nnicrnls before %verc not such as could reisonauly be held to be 
matcriils on which the court might, rightty or wongly hold that there was a 
formal defect or other sufUcicut reason ^// </ //< fientrts wtlli formal defects under 
Order X\III rule 2 A f K 1929 All 68s-^{i02g) A L J 961=119 Ind Cas ^}9 
Where a court imports into a case its alleged knowlcdaO of witnesses as habiioal 
givers of false eitdcnce etc Court acts improperly and with material irregularit) 
39 Ind Cns 424 

under Order X\II, Rule i, wiihonf 
giv Tying revision 14 A L J 425*33 

Ind ^ of estoppel is a material irregularity 

justifying 1 revision A 1 R 1921 Lah 60=3 l^h L J 181 = 60 Ind Cas 
A premature order disclnr^jing 1 surety can be revised under this section 41 13 
402= 19 Bom L R 112 = 39 Ind Cas 88 


hlisinprehcusion as to the nature of the contract entered into by the plamtiff 
»i{| iie 56 Jnd Cas, 489 Arriving at a 
material part of 
ilie statement, 
er has suffered 

injustice thereby 9LB R 263-12 Bur L T 5=47 »nu 1.781 , see also 56 

Ind Cas 98a , A I R 19‘’S Mad 456-21 L W 21-86 Ind Cas i78 '^'I**^* 
appellate Court sets up a new ca$e a revision lies from us decision \ 1 R 19*7 
Lah 73-98 Ind Cis 866 Where decree has once been made in a suit 1 suit 
cannot be dismissed urless reversed in appeal And if a trial Court, having 
fixed a date for further proceedings under direction, of Appellate Court jnooilying 
the preliminary dcci date under Order ix Rule 9 

such a dismissal is 1 ^ 

•to L W 979-S3 M Court cannot set 

aside cleciio a on me v ^ * provis ons of Act or Rules 

It must further fi id that Its result would have been diflerent had that irregularjiy 
not occurred Failure of the Court to come to this finding is material irregularity 
and therefore revisable A / R 1939 Mad 257—119 bm Cas J45 

Decision of suit on grounds not raised by parlies and to which no evidence is 
directed amounts 10 suljsiantial error or defect of procedure and revision lies AIR 
1024 Pat 341 = 73 Ind Cas 41 A decis on based not merely on a forced and im 
1 !/• rnnsfruenon of the facts but on imporlatio i of facts admitted by boib parties 
’ " 1923 Nag ioS = 6s Ind Cas 881 
luction purchaser without nonce to 
,-s.- irrcgufaniy A I R 1922 Mad 

63 = 63 L W 760 = 65 hid Cas •‘z W N 130 Remand of the whole 

case by an appellate court after a finding on one issue only amounts to material 
1 . AIR 1921 Mad 113=16 L W 593=3° M L T 314=70 Ind Cas 

It acts with 
« 93 Ind Cas 

ad refused to 

567°™An'Lrder refusing to set as de an ord^r of*sui*t for^Jefauh^^ 

M W N 822 = j8 L W 837t=70 


revisable AIR 1922 Cal 86_7oliul Cas 


>f unsound mmd but the plamtifT 
n or the defendant only after an 
erial irregularity and the order is 
307 


by .he p„„e, 
* 10 act n;, with matemJ irregu 
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»sal of suit for 
A I R 1925 
court icis on 
ice, It does not 

^ ity in exercising 

vVs junsdiciion A 1 R 1926 Atl i6i=*23A L J 96i=89lnd Cns '*2 Where the 
lonerappelbte court Ins misread entirely iJie findings submitted to it by remind, 
court acts uuli tnaternl irreguliruj AIR 1925 Oudb 933 = 20 W N 433 = 89 
Ind Cas 41S Where the defendant objects to the valuation of the pliint U is a 
material nregulariiy for the court to refuse to frame an issue and decide it Ihe 
Hi ’ h Court can set aside the order m revision AIR 1923 Mad I34 = (t922) M 
. ning 2S the value for pur 

c suit lusteadof that at the 
A, I R ip’-l Lah 38 o'* 
roceedings for sale amounts 

to ma J923 Mad s 44 =’-i 3 L. J 

90*47 M 47 = 71 Ind Cas 
293 _ omniing to consider point 

oflaiv required by law to dccde, amomi s to material irregularity AIR 1933 

M L J 409 = 72 Ind Cas 
evidence winch is legillyin- 
. ^ A L J 390=24 Cr L J 90Q 

=* 751 to Cas 140 An order to furnish security for mesne profits is not without 
iutisdictiofv but passing such an order amounts lo material irregularity within s iit 
A I U 1927 Oudb ij = joO L } '’09-74 Jnd Cas 333 

Where a Court does not purport to act under s i ■>! an orfer for sale without 
a pra>er caobe rev sed AIR i924 Ma) 911-20 L \V 488—1924111 \V N 
547 An improper order passed aftei invcsiii,it o 1 or faiiuie 0 investigate a claim 
under order 31 rule 63 amou it to material rret,ular ty and revisonles A I R 
1923 Rang 193 = 2 Bur L.; 134 = 70 Ind Cas 677 Transfer hj \ D str a Ju tire of 
cross suits pendin^ in two different Courts 0 I application of one a J wiihont 

I *' O C 2i6* 

' * ■ I put in by 

, ^ * nacca with 

■* “ - '•«•••* -t “ r - > ® a- „ - he 3S M 

aioii of 
order 
33=60 

offered it, acts with miteiiaJ irreg iHi ty ji St f> »{,rcison A 1 R 1921 Cal 251^ 

48c 119 = 60 Ind Cas 801 \ Cour deed ig objeciois to an a arcl wiifout 

nonce to the objector of the daie oriiciiin^ ac a v I nuier al rregi luny and its 
order IS liable to be revised 64 1 jJ 015394 But vl ere nsiead of iljo i n„ a Id nonaJ 
evidence under order XLI lulc 2/0 1 Code i appvlK e Court muiids the 
case for re tinl tl e nregulamv i piocedurc s 10 soci is o justly interference 

in revision 31 M £. T tSi (ff o 1 to f U st3''t>) 1 1 1 Ca» b 0 An o der 

directing funher cvilence to be iikei by ir al court i a i apj eal a,a st d sni ssal 
of suit under order XVII rule 3 il ou <.\pressl> set ^ as Kilt Jeircc pa>,c I 
h., In ver Court amounts to ac 1 ig w ih matei al rie|,i lar > \ I 1 19 -4 Ra 

,^7^1 Rang 656 = 79 InJ Cas 48’. sec also \ I R 19 3 C.l if b I t r as 

140 Whereb3ththephiniillai>ddeft.nlutareres Icis of o e jlir- ou uu tie 

34 M L T 31A={I9 4) " '9*°“ ^ 

Whereitidisposiiigofatio)jccii<n unkrOflcr -I rue !• co r' faJe' ^ 

i ere i ‘ ^ f nosjcssion it acts w h nrncr »l re hr > \ I R ; ,j 

decide die que^ TIcjudc sio ool c} a re^er , ,/cc» ^ 

under order =0 ■'‘’'e 4 ^ le‘i ^ 

cois.jst 1 imccml purljoi o n r , o' t 

in TCMSion 3} , ,,,o emiHOrs 0 > a htot bsscmtc rf rre J n 

d slnbute shares an ong prc i -c W N lo, OrKr a a te e 7 

on the ground of JJagw dcRndam can V - 'eir d a r x 

dlegallydi charj,ing the 111011^^8 
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\V N ii 43=A I -R 1931 Oudli 410 Where 1 court sets aside an order of dis 
missti ;v]ihou by the parties and 

without any n , order in question is 

\itntedbya _ > a «n 132 Ind Cas 43i 

= 193* A L J 962 = A I R 1931 All 453 Where tlie application for leave to sue 
xn forma fauperis w as rejected by the lower coun on mere conjecture that the apph 
cant IS not a pauper, the order cm be revised A I U 1931 Rang 318 If the result 
of the amendment allowed by the lower court to convert the suit into one of another 
and different character by lh« 
al the dale of the plaint, it is 

by revision 133 Ind Cas 49 . . , ' 

316 Where loAcr court rc ^ _ 

132, but the decree was not in accordance with the intention of the judge who passed 
u a revision lay against such an order SOWN ii2i=A I R 1931 Oudh 4^2 
Where m a petition under order 21 rule 100, the lower court asked the decree holder 
to begin his case and examine his witnesses before the examination of the claimant s 
witnesses, is a serious irregularity A. I R 1931 Mad 534=* >32 Ind Cas 30I 
Where the appeal is out of time and the lower Court dismissed it without consider 
ing extension of time It acts with material irregularity AIR 19J3 Lali 260=145 
Ind Cas 153 Where the Court conhrnis the sale before adjudicating upon 
applications under order 21, rule 90 it acts with material irregulaniy A I K 
>933 All 137* >43 Ind Cas 732 If the Court refuses a parly aright to lead 
evidence on a matter on which ihe parties arc at issue, it exercises its jurisdiction 
with such n i6i = >4 rat 

L T 300-./ exercise of 

jurisdiction 

Cas 834-29 N L R t64*A I R >933 Nag >88 see also 14 P L T 338-A I R 

1933 Pat 384 The conclusion of the Court that there has been an unnecessary delay 

for the claim would not, of course, be open to revision by ibe High Court Cut tne 
Court cannot come to the conclusion whether ther 
without considering any explanation that might be 
14s Ind Cas 444-1933 A L J 1177-A I R >93 

Court to allow an amendment in order to enable 

the parties to be settled once for all amounts to failure to exercise a jy'" , 
vesiedmil bylaw 55 A 256=145 Ind Cas 859-1933A L J 368-A > it ‘933 
All 374 

Eevision from interlocutory »,“®aB^^nor^be'^Que8timi'fd 

Courts to allow revision of interlocutory orders which can n 
,n appeal and revision w il Ire m such cases only wlen great 'wconvenience 
or injustice would otherwise result A I R \ 

672 ^No revision lies from an order under s 10 C P Code A R 1929 Lah 


663, >>3b 

revision with 

365 = 24 S L 
Court 1: 


interfere in 
R >930 Sind 
High Court 

- o A I R 1020 

Cis T>» H eh Court will inierJere with an Interlocutory 
irreparable injury to party AIR 
soA I R 1926 Mad 1047 (F Bt=ct 
, Mad 846-47 M L ) 

o Ind Cas 604 An interiocutory order 
rcjci. b „ J a TLT‘'r of a deceased plaintiff is 

revisable A I R >924 Mad 813=47 M L J 370=35 M L T 82 =(i 924 ) M W N 
765=80 Ind Cas 942 The court will also interfere m revis on with an interlocutory 
elow has acted perversely or iii a 
A I R 10.3 Mad 690=45 M L 7 
Cas 207 Where there is no direction 
order of the Court directing com 

43 -. 6 L W 3.= -(.944) M W n'I'-s."";!? fsoit 'c5 
jgi In the case of a Witness not under the coi trol of the tatty askme for ,I p 
C ommission who res dcs be>ond the junsdicuoi fxed under order XVI rot,, n 
a commission should issue as a matter of nght unless the Court is ^,.cr i , 
a party is merely abusing its auihotit> toislue process anv oX? 1- 

of comm.sMOo as above ,s l.oble lo be set aside m rev.sloi A 1 R ,"13 Ma”f 
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321 = 4 ■ ■ 202 = 71 Ind Cas 

530 injuction AIR 

192? ^ - - 713 ' 

The use of ihe revisional power would be justified where the lower Court has 
decided that the suit is not bad for imsiomdct of patties and causes of action 
’ " ■ • =(1922) M W N 316=16 L W 186-70 

■ »tay a suit where the same question is in issue 

IS revisable A 1 R 1923 Mad 88=16 
L \V 607 So also an order refusing to stay the suit where the same question is 
in issue between the parties in two different suits IS revisable Ibid But the High 
Court has the power in revision to interfere with an interlocutory order only in 
extreme cases A 1 R 1922 Mad 321 = 15 L VV 667=(i922) M W N 521 = 68 
Ind Cas 167 


High Court will not interfere In revision with interlocutory orders except m 
special circumstances AIR i929Cal 831 = 125 Ind Cas 112 Where the lower 
Court decided wrongly the question of jurisdiction and on such wrong decision 
gave uself jurisdiction the High Court will interfere A I R 1929 Cal 159=116 
Ind Cas 172 High Court wiU interfere in revision only when irreparable injury 
would be caused if revision is refused AIR 1927 Cal 1149=53 C 767 = 30 
C W N 907 = 98 Ind Cas 615, A I R 1925 Cal 1118 = 85 Ind Cas 619, 82 Ind 
Cax 1008=400 L I 191 -28 c W N 991 = A ! R 19'5 Cal 204 An order 
wrongly refusing to grant commission for e\ammation of witnesses, is revisable 
A I R 1922 Cal 42 = 350 L J 78=68 Ind Cas 9 

Interlocutory order according 10 Allahabad High Court is not subject to appeal 
AIR 1928 Ail 97=50 A 276=25 A L J 991=108 Ind Cas 735 , 39 A 
a 54 =JSA L J 227 = 38 Ind Cis 828 but see 18 A L J 486= 58 Ind Cas 729 
An order of a subordinate Judge allowing a plaintiff to put in an application condi* 
tional on the payment of a certa n amount of costs IS not revisable 240 C 215 = 
64 Ind Cas 211 Inteilocuiory orders nre open to attack in an appeal from final 
ordersunders 105 and therefore not revisable -’4 O C 21C-64 Ind Cas an An 
order s on where such order 

would P L. R (All) 157-56 

Ind C I rs passed during the 

course . unless they determine 

the case so far as the party applying for revision is concerned, or concluded the 
claim otherwise 111 a manner not open to appeal 5O L J 430 = 47 Ind Cas 676 
An order of remand 18 not an interlocutory order for the purposes of revision AIR 
1923 Oudh 177 = 26 0 C to=ioO L J 36=73 Ind Cas 591 An interlocutory 
order made with the object of collecting materials upon which the case is to be deter 
mined thereafter is not revisable A I R 1925 Oudh 189=11 O L J 692 = 28 
O C 78 =80 Ind, Cas 612 


The Chief Court of Lahore will luterfeie wiih interlocutory orders only m 
exceptional cases 26 P L R 1917 = 40 Ind Cas 65 C4 Ind Cas 3S7 , 42 Ind 
Cas 221 = 164? \V R 1917, but see 149 P \V R 196 = 8? L R 1917 = 35 Ind 
Cas 60S , A I R 1923 Lah 301 75 Ind Cas 107 84 Ind Cas 259—6 Lab 5^,8 
No revision hes against an inierlocutory order save where irreparable loss would 
oiherwiae occur 20? W R 1919=49 Ind Cas 470 No revision lies against 
an interlocutory order when the applicant has another remedy open to him 120 P 
W R 1918=46 Ind Cas 189, 96 Ind Cas 173 (Lah) No revisionlies to the 
'* here the final decree to be passed would 

IS 57 The power of revision m the case 
a c 
oper 

be repaired 77? R 1919= 52 Ind Cas 859 
fresh evidence on an issue after closing the c 

J7 P \V R 1921 = 59 Ind Cas 450 Revision Ics in the ca e of interlocutory 
orders where otherwise irremediable damage would result to the parties A I R. 
1922 Lah 100 = 4 Lah h. J 176=29? L R 1922 = 65 InJ Cas 2&' Entertaining 
an appeal from an interlocutory order amounts to assumpiion of junsuiciioa not 
vested iiithc court a Lah L J 673=67 lad Cas 216 Even when the order is cot 
of an uitcrlocmory nature the High Court «!ouH not intcifcrc except in cases 
where the order i> not a final order such as one under order 4 t. Rule 25 a Lah [_ J 
662 = 67 Ind Cas 269. Inierlocuiory order deciding a quest on as to place of trial 
C C H Vol 1—42 
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cm be Jiiterfcrred in revision A I R 1917 Lali 72=86 Ind Cas 395 Where suits 
for declaration that certain documents arc void and for injunction to rcsiram 
opposite party from proceeding to arbitration under arbitration dause are hied the 
order of Court staying suit and asking parties to proceed with arbitration is final 
and revision lies from it< AIR 1931 66=i3oind Cas 769 Orders refusing 
amendment of plaint or refusing permission to withdraw suit on the ground that 
It IS defective tn fotna ate not open to revision being inteilocutoiy orders AIR 
1930 Lah 539=31 P L R 456-123 Ind Cas 105 

An interlocutory order ts not capable of revision except where the order 
complained against is sucli as is calculated to cause irreparable loss to the injured 
party and there is no right of appeal and no remedy available to the party AIR 
1924 Pat 673 = 5 P k- T 425=3 pat 930=80 Ind Cas 667 , see also A I R 1926 
Pat 575=97 Ini Cis aea 72 In I Cas I|8»^ I R in?-* ri8 = 4 P L T 
4 i case has been 

• tion to refuse 

• • A. I R 1922 

Pat 559 “ 4 Pai L. J t9S = (i922) Pat 79=50 ind Cas 470 The High Court 
will interfere intli an interlocutory order directing the trial of certain issues m a 
case before trjing others 2 P L T 154 = 60 Ind Cas 528 Revision from 
erroneous preliminary decision is bad and should bo permitted in special ciicum 
stances only no Ind Cas 78 


Court m appeal is not to rev so an order which though not appealable can be 
called into question in appeal AIR 1927 Bom. 599“2g Bom L R * 3 S 5“*°7 
Ind Cas 50 Rejection of evidence as maoroissib’e is no ground of revision A 1 
R 1927 Ilom 664—29 Bom L R 304— loilnd Cas 385 The High Court has 
the power to call for the record of a case in which ihc question of jurisdiction is 
involved, even if it be in an interlocutory stage A I R 19:4 Bom 67— 48B 
43-25 Bom L R 992 = 77 Ind Cas 54i The High Court will not interfere with 
interlocutory orders passed by a ^ ^ 

801— 44B 019— 57 Ind Cas 556 

in revision unless for most cogcr , , , ^43 

Ind Cas 684 An interlocutory order passed m an appealable case cannot be 
revised 41 Ind Cas 942 


An interlocutory order is 
allows the continuance of 

allow 15 N L U 21 = 49 In ■ 

The H gh Court can 1 iierft , , , _ ^ 

sen ne U aside when no appeal Ues d recily from an order and when Sufficient 
grounds exist prcmptonly calling fonts interference even though the substance of 
the order may be one that could be brought up on appeal from the final decree m the 
suit A I R 1921 L B 6=iiL B R 65=64 Ind Cas 821 Where the interests 

of lUStice requires the amen Inient which was refused the hligh Court may interfere 

m rev Sion 67 Ind Cas 335 A wrongly passed o^cr suying a suit m contravention 

ofs 10 though interlocutory is open 10 revision AIR 19*3 Lah 69=33 P W 
R 1922=69 Ind Cas iii Order of refusal to stay suit under s to C P Code is 
also revisablc AIR 1925 Lah 144=82 Ind Cas 234 But no revision lies against 
in interlocutory order if the decree that might he passed in suit is appealable 7t 
Ind Cas 91 r The determination of one of the issues in the case does not afford a 
ground for revisio 1 unless the dec sion goes to the root of the jurisdiction of the trial 
Court to determine the remain ng issues AIR 1924 Pal 673 = 5 P L T 425 = 
(1924) Pat 254=3 Pat 930=80 Ind Cas 667 ^ » 

It IS not usual to interfere m revision in the case of interlocutory order A I R 
1925 Nag 62 = 79 Ind Cas 911 Interlocutory orders against which no appeal can 
he but the correctness of which can be challenged imn appeal against the final 

nd Cas 375 Where 
ive the defendant lime 
t interfere A I R 

■ ’ ' >t passed in the course 

gs after the suit has 
h 642 = 96 Ind Cas 
ion of jurisdiction is 
Drdcr of restoration of 

- b “ciiucuiory order IS subject to revision 107 Ind 
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Cas 395 Refusal to grant tcmporao injunction is no ground forre\ision AIR 
1935 Nag 222=io7lnd Cas 90S No revision lies against an order staving the 
trial of suit AIR 1923 Lih 69=33!* \V U 1922 = 69 Ind Cas iii Declining 
to entertain objection of defendant, before passing a decree absolute under Order 
XXXIV, r 5(2) does not call for a revision JP L J 342 No revision lies against 
an order issuing a warrant of atiachmcn* against tbe properties of witness 4 O L 
J 4$o = 42 Ind Cas 42 

An order refusing to extend time for setting aside an abatement under order 
X\n, rule 9 or for an application for review is not open to revision 25 M L T 
]i6=(i9i 8) M W N 883 = 9 !- 166=49 Im! Cas 26S Declining to enter 


tarn objection of defendant ■ •, rule S 

( ) does not call for revision i • dace of 

suing IS overruled and embo • power 

to revise the order 41 A 60. =51 Ind 


Cas 331 An order refusing a claim under order 21, rule 5810 properlj, wliicli Ins 
been ordered to be sold under a morigage decree is not rcvisablc 26 C 
W N 50=68 Ind Cas 271 Where a Court dismisses a suit under order 
IX, r 8 C P Code before the receipt of the report of a commissioner 
appointed m the suit, the order of dismissal can he set aside m revision under 
S 1J5, 54 fiid Cas 568 Where 1 judgment-debtor deposits money uuder order 
\Xlr 89, wuhout an application to set aside ihe sale and the sale is confirmed and 

High Court 
B 73S-3* 


i 


» />'—» was 680 order scttiug aside an 

order rejecting an appeal for fail ire of ihe appcllaiu to give security for costa 
IS not open to revision when It IS made in the interest of ihc justice )8 A J 


8^8=3 U I 
dismissed fo 
considering 
pcmioncr II ,, 


Cas Si Where the loverpourt 
aside an rJ-Zu/r decree witliout 
for the non ippearauce of ihe 
reeled restoratiou of the appl ca 
• An application for 
grand lather of the 
> Ihe High Court 
s 115 24C W N 


3i6=3iCLJ 8i = 561ml Cas 122 
section to revise an interlocutory orde 
no appeal lies to the H gli Couit 

done and a miscarriage of justice mcvi • * 

iiUangj6=i43 Ini Cas 525 = A 1 U i933 R3iig 49, 134 Ind Cas 118, A I P 
1931 Rang 193=131 Ind Cas 503 Theword ease is wide enough to include 
an interlocutory order and even though there mxy be an appeal from the final 
decree that consideration will not present interference m revision 134 Ird Cas, 
744“9Rang 7i = A I U, 1931 Rang Ij6 

Now plea. — A plea of estoppel cannot be entertained for the first unis in rcva>ioa 
A I R 1925 Nag 77 = aj N U R 118=80 Ind Cas 946 Point as to rrx/« ira'a 
cannot he raise I for ihc first lime in revision AIR 1921 aja! 53'=i3 L- W 
. . • « • c first 

4 Cas 

. A I 

• i ' = ' I at la 

I K 

19SS Pat 461 = 6 P L T :9 j "87 Ind Cas. 381 . 40 C L. J 197-A 1 
l9'4Cvl 1036=84 Ind Cas 6Sj , 62 Inl Cas 952= \ 1 R 19 - Bom I49 = 'l' B 
56—23150111 L R ''02 hutseeito InLCas. 63=51 M 672 = A 1 R* Maa. 
5 S-5S M I. J 274-28 L W 297 ,35 P L.R «09- 

From what order rovieion is coxnpotont.— Order icfusicg i^* 
appl evuon for review ilimisscl »o dcfaih i» rev svWe N f R ij 
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canbeimerfcrrcajorcusioa A I R. 1927 Lah. 72 *Sj I nJ CiS.355 Wheresjus 
for (iecliratioa that certain Uoeument* are »ojd and for tn^jncuon to restrain 
opposite part) froTi proceedia^j to arbitration under arbitintioa cUlss are filed the 
order of Court sta)iDg suit and as^in^ parties to proceed wth arbitration ts final 
and rcMsion lies Ixomit. A. I R. 1931 Lab 66^ 130 Ind. Cas. 759. Orders refasic^ 
arnendraent of p'aint or rcfusins pcnnission to withdraw suit on tbs ground that 
It is defccuseta foiia are not open 10 lesision being interlocuioi7 orders. A.I R. 
J930 Lab. 589-31 P. L R. 456-122 Ind Cas, 105 


An mterlocutory order is not capable of resision eacept where the order 
complained against Is such as is calculated to cause irrepainb'e loss to the injured 
party and there is no right of appeal and no n.medy as’atlable to the party. A. L R 
1924 Tat 673 — 3 P* ^ 930— So fed Cas. 667 ; see also A. t R* ‘9*’'^ 

Pat 575 = 97 Ind. Cas. 353 ; 72 Ind Cas itS—.V. I R. 1923 Pat 518—4 P I- T. 

401; AIR 1923 Pat. 3^^— 3 P. L. T 633. Where the record of a case has been 
sent for by the High Court, it would not be cxerasing a discretion to refuss 
to interfere on the mere ground that the order is an laterlocutory one. /V. I R. >922 
Pat. 359-4 Pat. L J «95 = (i922) Pat. 79=5o Ind Cas. 47«x The High Court 
will interfere mth an interlocutory order directing the trial of certain issue* in a 
case before tz)ing others, 2 P L T. 154—60 InJ Cas. 52S. Rension fioa 
crrcoeous prehtmoar) decision u bad and should be perd tied in special aicuia' 
stances only no Ind. Cas. 78. 

Court m appeal is not to revise an order which though riot apjwabble be 
called into quesuon in appeal A I. R. 1927 Bom. 599— 29 L. R I35a“2°7 

Ind. Cas so Rejectioa of evidence a$ inaaaxissih'e 1* no groand of reiisiom A L 

R. 1927 Uotn 604—29 Bom L. R 504— loi lad. Cas. 3S5 The High Coart has 
the power to calllbr the reconl of a ca»e la which the ouesuoa of jun»Jiction ^ 
involved, even if it be m an interlocutory slice. A. 1 R. 1924 Boa. 07— 40 tL 
43-25 Bom L R. ^72-77 lad Cos 241. The High Court mil not interfere wi^ 
laterlocuterv orders passed b> 1 Court while a suit is pending., 22 Bom- L ic 
Sot— 44 B. 619— 57 InX Cas. 556. Inietlocaiory orders will not be mttrferred mm 
in revision unlesa for mo*t cogent rtisoa* and to prevent imniedia’c laj-rie* 43 
Ind Cis. 6S4. An interIo>.uior) order pa»ed 10 an appealable case cannot t>a 
revised. 41 Ind Cas. 943 


in revision. 67 Ini Cas. 335 A wrongly pa.sed os^er slaying ^ suit la coatraven loa 
oTs. 10 thojg?! riT erJoucforj’ is opca laro-^sJXi. A J iC Jpaj Laa 69—33 P W 
R. 1922-69 lad Cas. Ill Order of refusal 10 sui) suit under s. to. C P Code is 
also rev isable. A 1 R 1925 hah ut-SoIod ^^ 234 - B-i no revision 1 es against 
an interlocmory order vf the decree that ought oc pas»ed la ru 1 appealib’e. -ji 
3nd Cas. 911 The de erminatioa of one of the issues in ihe case does not afibnl a 
fwoaad for revuion unless ihe dscisioagoes 10 the rvx« of thejurisdicuoa of the tnal 
Court to determine the remaining issue*. AIR 1924 Pat 673—5 P L. T 425= 
(1924) Pat r«4-3 Pat 9jO-SoIad Cas 667 

It IS not us-al to interfere in reris on in the case of inlerlocu on order. A. I. R 
1925 Nag. 62 = 79 led. Cas. 9tt laieilocutorv orders against which no appeal can 
he but the correctness of which can be challenged in ai an-wil igaiasi the tinal 
* ■ ' * ■ » .. 375 Where 

* ' " ' ’ • • I • ■ defendant lime 

’ ’ ■ ’ ’ ' * ‘ ■ *re. A. I R. 

*'s' ' ’ ' ^ ihc course 

' .. . . h** 

■ . ■ ‘ , . • • • . ■ *96 led. Cas. 

, • ■ I jLrsdic*ioa IS 

■ ■ ‘ ^ I .1 , ■ res oraMoa of 

* * -1 -v« on-er IS sujject to revision. 107 led. 
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Cas 395 Refusal to grant temporary mjanctioti is no ground for revision AIR 
igaS Nag 222=107 Ind Cas 908 No revision lies against an order staying the 
trial of suit AIR 1923 Lah 69=33? W ll 1922 = 69 Ind Cas ili Declining 
to entertain objection of defendant, before passing a decree absolute under Order 
XXXIV, r 5(2) does not call for a revision S P L J 342 No revision lies against 
an order issuing a warrant of attachment against tlie properties of witness 4 0 L 
J 450=42 Ind Cas 42 

An order refusing to extend lime for selling aside an abatement under order 
XXn, rule 9 or for an application for review is not open to revision 25 M L T 
ii6-(i9i 8) M W N 883 = 9 W 166=49 lotJ Cas 268 Declining to enter 
tain objection of defendant before passing a decree absolute under order 34, rules 
(2) does not call for revision 5 P L J 342 Wiere an objection to the place of 
suing is overruled and embodied in a formal order the High Court has pow^ 
to revise the order 41 A 602-17 A L J 718=1 U P L R (H C) 120 = 51 Ind 
Cas 331 An order refusing a claim under order 21, rule 5810 property, whiai has 
been ordered to be sold under a mortgage decree is not revisablc 26 C 
W N 50=68 Ind Cas 271 Where a Court dismisses a suit under order 
IX, r 8, C P Code before the receipt of the report of a commissioner 
appointed in the suit, the order of dismissal can be set aside in revision under 
S 115, 54 led Cas 568 Where a judgment-debtor deposits money under order 
XXI r 89, wiiliQut an application to set aside the sale and the sale is confirmed and 
'' High Court 

D 73S = 2J 
g on applica 

. d A J R 

• ment cannot 

the order 63 
„ 0 entertain a 

suit IS not revisable 40 P W R 19 6=59ln<l Cas 680 ^n order setting aside an 
order rejecting an appeal for fa lure of the appellant to g ve security for costs 
IS not open to revision when it IS made in the interest of the justice )8 A L J 
838=2 U P L R 283 (AU)=42 A 626=60 Ind Cas 81 Where the lower Court 
dismissed for default an application for setting aside an exparft dicnt without 
considering whether there was sufficient cause for the non appearance of the 
petitioner High Court set aside the order and directed restoration of the appIica 
<4 4 An application for 

grand father of the 
y The High Court 

3i6“3iCLJ 8i = 56Ind Cas 122 
section to revise an interlocutory ordc 
no appeal lies to the High Couit 
done and a miscarriage of justice inevi 

II Rang 36=143 Ind Cas 525=eA I R 1933 Rang 49, 134 Ind Cas 118 ,A I R 
1931 Rang I9j=l3l Ind Cas 503 The word case is wide enough to include 
an interlocutory order and even though there may be an appeal from the final 
decree that consideration wilt not prevent interference in revision 134 Ind Cas 
744=9Rang 7i = A I R, 1931 Rang Ij6 

New plea — A plea of estoppel cannot be entertained for the first time in revision 
A 1 R 1925 Nag 77=22 N L. R ii8=So Ind Cas 946 Point as to rrr /u 
cannot be raised for the first time m revision AIR 1921 Mad 532=13 L W 
289=62 Ind Cas 48a Objeciton as 10 nonjonder cannot be raised m the first 
instance in a revision where right to objection accrued during the suit 46 Ind Cas 
648 So also fresh ^estion of limitation can not be raised AIR 1927 Cal 381 = 45^ 
L. J 555 = 103 Ind Cas 69 Fresh question of jurisdiction cannot also be raised A I 
R 1927 Cal 381 = 450 L J a-9“>02lnd Cas 125 The general rule is that 
revision fresh point cannot be considered whether it he oflaw or of fact A 

1923 Pit 461 = 6 P L T '05=87 Ind Cas 381 , 40 C L J I97“A 

1924 Cal 1036=84 Ind Cas 685, 6a Ind Cas 9j2«A I R lO'a Bom 149 
56=23 Bom L R S02 , but see 110 IncL Cas 63=31 M 672 = A I R, 19-’ 
5.8=55 M 1. J 274 = .S L W S97 ,35 P L.R 109 

From wlaat order revision is compotent refusing 

ippl cation for review d smissc I m default is rev • R ij'5v-al.4j 
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Ina 1017 Oraerie JSC- mr£>o-taci.cd.= >,-sJ for dJiuU is revisable 
A. I R- 19:6 Na? 4(^ = 2 N L j I43«9,l2i Cis. 2^a, \a order under s 34(d) 
isalso^opeatore%iso3 b> ^^e II Co-r» I. Lab 39=1* Lab L J 

272 = 79 lad Cas. 17S. Order bnp^m^ aoa-coa es i-'j defcDdanis on record at 

the instance of contesting dcfeadaaisoa a, piwiU ■ ’ a 

bcrcMsed- A L R 1924 CaL $14=^9 C L J 
s 73 . JS not oidinorh reimb'e. 74 Ini Cas 4 
interfere la reason ordinarily uuh order of 1 , ^ - 

\TCW tb^e was no good ground for a rcvjcu of 1 s order rc -x-ting an appeal under 
Order XLI, r 102) j2 Ind. Cas. S6 An eirorio the a, ■'o ntmenl ofa guardian 
aduUmisziQt ofdinanJ} reiisable 5 1 * 1 . \V 92 = 43 Ind Uas. 316 Order under 
s 34 of ibe Guardians and Wards Vet are open torcM»Ma jj 1 “^ Cas 587 The 
order of the Court rejecting an application for r..atoraiion of sun dismissed under 
Order I\, rr 2 and 3 is not open to revision. V I R. 19^0 Lab 440=139 1 “^ 
Cas 7 S 5 

An order selling aside an decree u not like a Hading of the Court m ^ 

pending suit that it bas jurisdiction to try tbe suit and cannot be set aside by 
High Court in revision A. I R 1931 AH 294=“(i93l) A L J 377 i see also 90 
Ind Cas 73 a=aA. 1 R 1926 Lab 6j7,64lnd Cas SJ7=A I R 192a AIL 44 *-*^ 
A. L J 907 , bat see A. I R 1911 OuJh 142=240 C 282 = 64 Ind Cas 303 

Not an appeal but a revision lies on an order granting mortgagee iniercst on 
mortgage money for ihe time during which sale proceeds of roongage property 
are lying in Court A I R 1929 Rang 127=118 It'd Cas 4*6 Order granting 
adjournment without fixing time for payment of process fee rollowed by an order ot 
dismissal for want of prosecution is a wrong order and can be set aside in revision 
A. I R 1924 Nag 298 = 79 Ind Cas 123 Where tbe lower Court bas postponed 
tbe consideration of an application for review, there can be no appeal mas muca 
as tbe order can not be construed as a final order The only remedy isrevisioa 
Unders 115 A I R J 9 J 9 A 1 I 37>-ii9li»d ^s s6J Order ibai application could 
be filed being so order at all can be revised A. I K 1928 Mad 215 = 5: M s 44 “ 
27 L W 320=54 M L J 154=106 Ind Cas 

Orders as to (1) misjoinder of parties (•*) nonjoinder of parties and (3) 
misjoinder of pariiei and cause of acuoa can be revised AIR 192a 'fad i 74 “ 
f»o22) M W y ti6-i6L \V 186-43 M L J lyy-yoJnd Cas 6S4 Ordinarily 
otders in rateable distribution cases are not revisable unless they invo/ve any 
auestion of jurisdicuon 14 L. W 582 = (t92i) M W, N 817=70 Ind Cas 20 
An order refusing lO restore a suit dism ssed for default merely on the ground that 
,t would fail on mcnis, is revisable under s iiS A I R 1923 Mau t 77 = l 8 L W 
837=<t92a)ar \V N 822=70 Ind Cas 38 Jievision does not he agatnst an order 
reiecting an application for review except where an obvious in justice has to be 
denied A I U 1924 Lali 400=7: Ind Cas 160 Where a suit was dismissed by 
the trial court for want of jurisdiction and the lower Appellate Court remanded the 
case for action under Order VII r 8 tbe order of remand is revisable A j j? 
J9J3 Lah 5 ^ 4=73 i»d. Cas 735 ‘ 

Where decree holder is prevented from reaping benefit of decree rev.c.nn 
IS competent for the ends of justice A I R- igjt Mad 534 = 1,2 Ind Kf , 

W], ere the trial Court extended time for paying deficit court fee after paw 

decree the order cau be set aside m revision 129 |„d ^.,5 7« = A i 

318 The practice of the I^hore High Court IS not to i ^ 

under S 73 C f Code 134 fnd Cas 195 ‘ an order passed 

Ar bitration — No revision is maioiainable from 
^ I 11 I 9!5 All <S 8 -< 7 A I 21 = 8jlnd Cas -02 

W9 -joa Filing award by Court havinir 
L R J 64- 83 Jnd Cas si 9 
able \ I R. 1924 Siod 75=. 


of Hibitrators is no ground for 
IC 19*7=34 Ind Cas 192 j,. 


ic.uo ui me award the 
. Cal 53=129 Ind Cas 428= 
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on misconstruction of terms of reference A I R 19Z2 All 64 = 2oA L J 117 = 65 
Ind Cas 779 Where case is referred to arbitration without party s consent and 
nithout permuting him to file objection, the decree can be set aside m revision for 
want of jurisdiction A I R i9'>9Lah I7i=sti4lnd Cas 712 Wrongful staying 
of suit 
52 B 4' 

iDierfere 

to the provis ons of C P Code Sell II /V, I R 1930 Sind 256«=24 S L R 470 = 124 


should be superseded or should be commued IS settled by the Court directing tint 
the arbitration si ouM continue and another person is appointed to act as arbitrator 
the order IS one deciding a case wiihm the meaning of s 115 AIR 1929 All 
i 44 ='Si A 5oi!=(i9-’9) A L J iS2=ii, Ind Cas 611 An order under the last 
portion of rule 17(4) bch 11, d reeling a party to nominate an arbitrator passed 
without an order under earlier portion of the sub rule ordering an agreement to be 
filed 18 liable to be revised A I R 1926 Lah 505=94 Ind Cas 483 


vice and orders they are placed in 

I9t6-ii P W R 1916-31 Ind Cas 700 
, , part of award 1$ valid and IS separable IS at 

most an error of lav 66 P R 1915-146 P W R 1015-31 Ind Cas 80 No 
revision ivill he m respect of order scuing aside an award by the arbitrators as it 
IS an interlocutory order A I R i9290udh 493-6O W N 813-5 Luck 397-123 
Ind Cas 224, but see A I R 1929 Lab 367-110 Ind Cas 302 

Revision lies from order refusing to set aside award A I R 1929 Lah 369- 
iix Ind Cas 14S . seealso A I R 1929 Lah 688»ii Lah L J 27S-ii9lnd Cas 
721 In an arbitration award a revision lies when ihe Court has acted wuhout 
jurisdiction or refused to exercise jurisdiction or proceeded illegally or with material 
irregutaruy 117 P R 1916-107 « , 

192 Refusal to hear objections to 
time IS refusal to exercise junsdicti 
115 2 L W 1115-31 Ind Cas 

a vard to support h s objections 
irregularity 3 O L J 583=37 In 
wiih a decree passed in terms ol 

63 Ind Cas 243 If award is impeached on reference being bad proceedings are 
open to revision AIK 1928 A» 740-50 V 955 = 26 A L J 1009=110 Ind 
Cas 881 One of arbitrators r ' 

decree passed m accordance wi ■ 

The High Court has power 10 

L R 14 S 4 =HS B 832-59 I ^ ^ 

Court are open to revis on 9S L K 183=34100 Cas 845 

Where decision by arbitrators is on points not referred to, the decree is based 
on such decision is reusable AIR 1926 Mad 201=49 M L J 523-91 Ind 
Cas 745 Revis on lies on avard dccrcealso A 1 R 1925 Bom ^41=49 B 53=27 
Bom L R 423— 87 Ind Cas. 910 Refusing to hear objection to award calls lor 
interference in revision A I R 1924 All 788— 46 A 6^5=22 A L J 6,6=82!^ 
Cas 16 But refusal to pass decree on \alid partial award being inlcrlocuioo order 
IS no ground of revision A I R 1928 Cal l 74 “«t> 5 InJ Cas 9^ OrJeridm* 
an award not appealable under para 16 bdi II is not roisable A 1 Iwip^aat 
135 = 7 P L r 7 j 9 = 9 S Cas 321 Order superseding, an award la 

pending case and dircciini, the suit 10 procce I ou die meriis is not rei isuWe a * 

1925 All 566-47 A 9^6 = 23 A L J 656-891114 Cas, 173 

Wl ere a Court accepting an award has erroneously decided some of 
qucStioli Sr a»J of a. u .L. , J.d.l, of aa 
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s ns would nolnpply 4 Pat. L J *6s«So Ind Cis 52 Where the Court does 
no -illow a party the time which the law allows him under para 16 10 make 
proceeds to pass at once a decree m accordance with the awardi 

me nigti Court may exercise Its discretion under s 115 A I U J921 Bom 32-45B 

® Court has jurisdiction to decide objection to an 
aru even 11 it Ins come to a x\ron^ conclusion on a question of law or iact his 
decision cannot be interfered with m revision A 1 R 1923 Lah i94 = 73 lnd 
'-as 55s see also A I R 1923 Oudh 235=26 O C 107=74 Ind Cas 401 An 
order refusinjf to pass a decree m terms of award but continuing the hearing of the 
suit by the Court, instead is an interlocutory order and is not reyisable 
A I R 1923 Bom 402 = 25 Bom L. R 443=47 B 421=73 Ind Cas 464 
oojeciion to m award on the ground of non joinder is not taken memorandum 
of objection to the award nor is it shown that parties not joined wheie necessary 
rli(,h Court will not interfere m revision with the decision of lower Court on their 
nAw S 502=44 M L. J 359=17 L W 424=32 M L T 298= 

'•923) M W N 296=73 Ind Cis 202 A revision lies where Court which passed 
the decree on award lias committed an error in procedure such for example as 
proceeding on misconception of evidence or has misused the jurisdiction prescribed 
by the Civil Procedure Code m procedure justifying the interference in revision 
air 1931 Lah 396=22 P L R 1922=64 Ind Cas 363 Where the applicant 
Wishes to challenge the \alidily of the order of reference to arbitration a revision 
IS competent 54 Alt 297 = A, I R 1932 All 66S , see also 26 P L R 363=139 
Ind Cas 596 = A I R 1932 Sind 128 In cases of awards a Court should not 
interfere unless it finds out not only an illegality committed but some substantial 
harm resulting from that illegality 1931 M W N 961=34 L W 725 = 61 M L J 
7o« Where a Court accepts an award filed by the arbitrator without giving the 
parties time to filf rxeenti^ns to the awaid there is material irregularity^ in^ the 

• « I of the 


an iliegahiy or acted with material irregularity and the Hiirh Conrr 
interfere m rcMs on 34 P L R 34=A I R 1933 Lah I39=.i4i InJ 

1 cation 
R 1933 
usal to 

, vested 

just and 

, mother 

, All 924 

his enquiry m the absence of the objector and the laMr-r '' held 

summon the arbitrator as a witncss'^lo subsianuate 'hiAfl? theCourt to 
of the Court so to do is not only a material irrcgulaniv but fs ‘he refusal 

order passed by the Court filing an award a^ Mssini , ”i *”'^Sahiy and the 
IS improper 34 P L R 397=. 145 Ind Cas 329=Ari ^ Lsh 
No revision lies, agniust an order passed 
an award made on a reference to arbitration 
suit to proceed 34 Bom, L U 376=A I p 
An order setting isidc an arbitration award 

S3 A .oc 6..,3 .A L j 



S 115] 


TIiS CODE OF avit procsdurb 


33S 

against a decree m accordance mih anard is not competent even when the 
^alldlty ofaviard IS challenged on account oi the invalidity of the reference 136 
lud Cas 11=33 P L R i63 = A I R 1932 Lab 239, see also 9 O W N 191 = 
137 Ind Cas IS1 = A I R 1932 Oudh 156, A 1 R 1931 A L J io87=A I R 
1932 All IS4 co/i/z-j 5^ A 297=A I R 1932 All 665 Where the ground of 
attach of an avsardhis failed and the court has refused to set aside the award 
under para 16 (i) of the second Schedule a decree must be passed in accordance 
Mith the award and a finality attaches to such a decree and the matter can not be 
allowed to be challenged m revision 134 Ind Cas 30 = 1931 A LJ 906 

Amendment of plaant —An ’ ' 

order vi rule 17 is open to revi 
i 88=2U P L.R (Pat)29=SS Inc 

1925 Nag 195=78 Ind C^s 510 

a plaintifT to amend his plaint can be revised AIR 1925 Mad i8S=88”lnd Cas 
278 , A I R 1926 Mad 1124=24 L W 4oo=(*9J7) M W N 256, but see A I R 

1926 Cal 112 = 30 C W N 928=98 Ind Cas 751 ,A I R 1927 Lab 847 = 9 

L J 3S7 = J03 Ind Cas 701 , 37 C W N 1093 An order directing that a plaint 

should be amended as being bad for misjoinder is revisable 4N L ] 58 = 63 Ind 

Cas 419 But where amendment of 

suit or involve any material injustice to t 

IS not revisable AIR 1922 Mad 321 

Ind Cas 167 Allowing amendment of 


cause of act on and an order allowing such amendment is not 1 able to be set aside m 
revision AIR ig^o Lab 559—135 ind Cas Where amendment of a 

plaint was ordered subject to the payment of costs and the defendant aAer having 
drawn out the cost objected to the amendment m revision f the revision was 
unsustainable 1932 M W N 1118 Though an order refusing amendment of 
the plaint is an ortfer made in the exercise of discretion by the l^wer Court and 
will not ordioarUy be reviewed in revision yet there is no hard and fist rule that 
in no circumstances will the discretion exercised by a judicial ofheer be revised 
A L R 1934 Cal 104-A I R 1934 Cal lO’ 

Sing amendment of decree 
AIR 1924 Lah 621=76 
h 400 Refusal to order the 

amendment of a decree as being uncalled for is tentamouiu to a refusal to 
exercise the jurisdiction so as to justify revision. »6 A L J 749=47 Ind Cas 830 
Refusal of amendment of decree under s 151 C P Code on the ground of latches is 


decree and decree is drawn in accordance with earlier and operative part of the 


S Its 3 A W R 474 

* not interfere 

IS necessary 
trial Court s 
■ 115 Ind Cas. 

8i2,sceaUoA I R'i9i9 0udh 148=60 W N 4iS=i:6Iad Cas >S , I R 

1930 Pat 592=11 P L.T 6’8-i2SInd Cas 79° . A 1 R. 1928 Lah 

L.J i6i = io81nd CiS 391 , 50 Ind Cas 58, ^ Ind Ca< I33 = (i9«7) 'I ^ 
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550, but see A I R 1930 Nag $1 = 121 Ind Cas 672 Order refusing application 

to implead party as CO respondent under Indian Divorce Act IS not open to revision 

AIR 192S Cal 114=107 Ind Cas 475 Order refusing application to implead 
party as CO respondent under Indian Divorce Act IS not open to revision A I R- 
1928 Cal 114=54 C 1038=107 Ind Cas 475 Where tl>e lower Court refused m 
the exercise of Its jurisdiction, to add a party as plaintiff, this section does not 
apply. 93 Ind Cas 933 = 4 Pat 723=7 P L T 499 An order rejecting an 
application under order 1 rule 10, on the ground that it was too late cannot be revised 
64 Ind Cas 563 In a suit for partition among co sharer landlords, if tenants are 
not made parties the order is not open to revision AIR 1923 Mad 690=18 
L W I98=(i 923)M W N 403=45 M L J 703 = 76 Ind Cas 207 But finding 
that heirs of decree holder are not necessary parties to proceedings for 

setting aside decree cannot be interfered with AIR 1926 Pat 20=90 Ind Cas 
329 An order refusing to make a transposition of the parlies is open to revision 
only when such refusal is expressly based on a supposed jurisdiction m the court 
I Cas 160=5 I* 207 An 

that the court has exerased 
, rule lo the High Court can 
i widow as the administratrix 

led to be made a co-plaintiff 
on the ground tint the widow was guilty 0/ latches and collusion and widow 
admits the fact of adoption but denies authority refusal lo join the person a a 
plaintiff entitles the person to revision under s 115 44 Ind Cas 564 


Order as regards courfc-fee— Lower Courts order tha^t the ^cour^t fe^ 

IS not open to 

' 4 Ind Cas 842 , 

, , 929) M VV N 

A I R 1926 
3 , 56 M 744- 
sion lies to the 

* fee and plaintiff 

caiTmove the High Coutl fonhwul. w.ihool waning inr a si i ssa ^ M Css B}, 
W— aViina^nt. Ss jV A iT 
?W7Nig l”j .o 6 -.oili.d Cas a 65 , A I R 

W t8i = eiM L J 67 = 96 Iiid Cas 129 AIR 1925 713=48 M I J figs 

-21 l”V649=(I935) M W N 276=87 Ind Cas 660. 71 Ind Cas 173 = A I R 
I923 Mad 27 o-{i923)M W N 83i = i 7 L W 6,, = 7 i Ind Cas 173 . A I R 
1923 Mad 270=17 L 'V 623-(i922)M W N 83 i- 7 llnd Cas 173. A I R 
ilaiPat iSo=(i920Pat 166= 56 Ind Cas 649 batsceiioP R 1919 = 53 fnd 
Cas 427 51 Ind Cas S8i x P L T 5=55 InU Cas 786 , 56 Ind Cas 649=; 

P LT 400=1 P L T 268, A I R 1923 Nag 128=65 Ind Cas 327, A. I 
1926 Mad 768 = 23 L.W 58 i = 5 oM L J 497=94 Ind Cas 424 , A I R 1927 

Mad io2t = 53M L 1,^52-39 ^ I '?* 1 Erroneous decision 

about court fee is revisabfe AIR 19^4 Nag r<75=7 A i / 9r=gi fnef Cas 643 
r. a. nn« of roirf fee involve questions of jurisdiction ind hence are revisable 134 
■ IS not competent 

intiff in as much 
subsequent order 
482 Order of 
1 case of arbitrary 
e and not based 

9 , see also 142 Ind Cas 195= ‘933 M W N 1128= A* I R ''iosv M,!i 
a court has come lo a reasonable finding as regards the insufficicnrv «r Where 
It IS not open lo revision U3 Ind Cas b.-iS N L J 20^2, N L n , 

1933 Nag 107 (P D) J 9 sa m 1. K las-A I R 
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Cas. jtj \n order ucJcr s ^“6 Cr Pro Code, Pisscd iCnjl Court caabc 

revised onlj if u fills to specify the charges 38 A 693=* 14 A L J 814= 18 Cr L. J 

4"j5 Ind Cas 8j6 Pro,ccuiiot order of collector uiJcr s 476 ivlule ncting 
under s -01$ ro open to rcvison by High Court 14 A L. J 1077=13 Cr L J 
3'*7=*33 InJ Cvs 419 An order pissed b> a Civil Court uilcrs 193 Cr Pro Code 
can be rens-d under s ii^ody a, C L / 4ol = iSCr L J 703«2i C W N 
6'4-4« Ind Cas 313, 19 Ind CtS i97=*4oC 477 , but see 17 Cr I } 184=33 
Ind Cns. S.4 No revision lies against an order directing proscciuiuu fur an 
olenccunJtr s 195 A ( R 192J Oudh 3.o«»*4 0 C 357 = 23 Cr L. J 228=66 

Ind Cas. 68 , bat see 32 1 1 1 Cas, 330= 17 Cr L / 42 = 18 M L T j9i Sanction 

for pros'cuiion under s iSs Penal Code b> an ofltcer exercising Small Cause pavers 
must be dee ne ! to be ofa ciul nature an 1 rcvi»io*i lies to the lligh Court under s 
**5 >5 \ L. J 9_t = 2aCr L J 19=48 Ind Cas A/) Where there has been no 
excess oQur s 1 cno 1 I ar fiilurc t> cxcrcis“ junsd ctioa in refusing sanction under 
>95 Cr Pro Co’e Ilif^h CoJti util interfere in revision A I R 1923 Cal 
4> = j6 C L. j 263 = . 6 C W N 1016=23 Cr L J 663 = 69 Ind Cas 153 , A 1 P 
1924 Cal 641 = 24 Lr L. J 1“ )=7i I ul Cas 393 , \ 1 R I9''5 bind 215 = 20 b L R 
90=27 Cr U' ^1 R >9’3 All 49o*»7t Ind Cas 

617, 93 Ind ... P LT 197 = 36 Cr L J 1563 = 90 

Ind Cas. 443 ^ fill Co'jrt but admitted in appeal, 

apptVave order latcMsaUe AIR 1917 \l\. 334 = 2^ Cr L. ) 296 = 25 A L ] 569= 
49 A. 536= 103 lud Ca». 376 , see also \ I U 19-S Cal 237=35 C 836 = 470 L J 
377*^109 Ind Cas. 211 ilut vv here the a ipdUie Court confirms tiie order of refusal 
’ ' * ' ' ^ ot or Utvatily interfere 

• • • > id Cas 48 

• V Clly (rue but by such 

« for perjury Whete the 

• * »iatemcnt as to imagine 

VIS in a sense net true 

and something is omiued fro n the untten statemenr that of itself coiisiuutei oflence 
under s 193 Penal Code the H gh Court is not only not justified in etercising but 
IS bound to exerase us pa ver m revision (o set aside the order AIR 1930 Cal 
639=3: Cr L / 238=127 lad. Cas itt If the act of the executing courtin 
enquiring under 8 Ai 6 iiuUrJ vatti revision is competent 32 P L R 46=131 
Ind Cas 216-32 Cr L. J 6 j 7-A I R 1931 Lah lo. 

Leave to sue as pauper -'•An order admttuag an application for leave to sue 
as jij»/<rts not opea to revision. A. I R. 1922 All 208 = 20 A L ] 471 = 67 Ind 
Cas 641 ,eoilii A I U 1926 Mad 938=96 Ind Cas 173 ,A 1 R 1923 Oudh 
118=90 L J 610=74 Ind Cas 344 Order of rejection of application to sue as 
pauper if irregular is open to revision A I K I9'*7 Nag 340=104 Ind Cas 198, 
see also A I R 1927 Mad 441 = 52 M L J 330=101 Ini Cas 18 , A I R 1927 
Lah 56=93 Ind Ca» 879 A. I K 1925 Pat 30=3 Pat 27S«(i9’5) Pat 134=6 
P L r 20j = 83laJ Cas 871 \n order refising leave to sue r« form (tauPwis 
is not isvisablc A I R 1922 All 1=10 A L I 55=44 A 24?i AIR in-.fi mi 


may be wrong AIR igs5 Oudh 74=11 O L J 568=79 Ind Cas 922 Where 
on material before It court dnds that applicant under order 35 is nor a miinfrinl 


pauper the High Court « 11 not inierfere AIR 1930 Rang 324=128 Ind Cas 848, 
seealsoA I R 1929 Lah 746=121 Ini Cas 81 Taking evidence from the 

to the conclusion whether 


C. C H Vol 1—4, 


to the conclusion whether 
of order XXXIII aniounis 
s IIS AIR 192J All 
Vhcre an applicant has been 
, no revision 1 es AIR 
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1931 All 659 =(i 930 )A L J 727, but in order refusing permission to bring 1 
suit or to appeil as a pauper can be revised in an appropriate case 9 Rang 86=» 
A I R 1931 Rang 129 9 Rang 92 = 132 Ind Cas 707=A I R 1931 Rang 131 , 
A I R 1931 Rang 318 In a proper case the Hii,lv Court wuh interfere in revision 
against an order of 1 peiiuon of an application for leave to sue as a pauper 
34 Bom L R I273 = A I R 1932 Bom 584, bat see A I R 1934 Lah 401 

Decree under s 9 of the speciflo Relief Act— A revision is compeient 
from a decree passed in a suit under s 9 of the Specific Relief Acr S3A.4i4‘=t^9 
Ind Cas 559=A I R 1931 All 205, but see 8 O W N 1341, A I R J 934 
All S4I 

Insolvency proceeding —Where the lower appellate Court modified an 
order of coniitional discharge m the absence of the 0 licial Receiver who had not 
been impleaded and the matter was taken up to the High Court but the official 
Receiver did not appear J7eM that though the official Receiver was a necessary 
party to the appeal the H '>>‘«Dce 

and at the instance of * 3 ^ 

Ind Cas 526=A I R Jyj. 

vency Act the fact that the wrong party was called upon to begin, taken alone 
might not be sufficient ground for a new trial But where the trial fudge has taken 

f r pre fii? mind is cohared 


Lah 672-»32 P L U 476-133 Ind Cas 525 

Discretion uss of, by lower Court— An improper exercise of ■[ 

the lower Court can not be a ground for revision 29 C L j 
The discretion of a Judge granting or refusing rcvie v of h s rindli 

revised 40 ' ’ ^ f f i«-74lod Cis J R ‘5>23 Oad«. 

153 Nor t 

the lower C ” ,33 ^. J- K 

appellate Court under order 
S75-A r R 1932 Lah 360 
tlon in breaches of contracts < 

Cas i2t An error m the exer 

mg'iJjonlnracwoJ'oooJojrihntSrnl.rfprdo.Jiajn d>n.0S'S «“ “?L2“ro“r 
was not to be taken up unless amount was paid A I ^ 9 3 24 O C 

215=64 Ind Cas 211^^ Order for payment of adjournment costs m contravention 
of provision of law is not open to rewion except amount awarded is 

excessive or unreasonable 57 7 ’»d Cas 506 An order refusing to admit additional 

evidence offered three days after the argument was closed under Order 41, rule 27 
,s not revisable 67 Ind Cas 252 Order extending tunc for payment of Court fees 
and costs to defendant on allow ng amendmeoi ot plaint is not open to revision 
36 C W N 869= X40 Ind Cas 373 Order refusing to strike out plaint 
on satisfaction of ® ‘'cvised 56 C L. J 1 = 

A I R 1932 Cal 831 The High Court will not interfere unless the lower Court 

has exercised us discrelion m such a manner that jt was obviously wrong and 
unjust for It to make the order he did The lower Court has a discretion to amend 
the decree under s 152 or not 10 O W N 9 S 8 =A I R I933 0 udlj 425 Where 
order under order 23 rule i s pissed m exercising discrelion the order onnot be 
revised A I R 19 6 Ail 548=24 A L J 721 = 96 Ind Cas 480 Alonedelav 
by the defendanis in referring the matter to arb traiion justifies the Court in refuLn^ 
..fnr.r the clauses of arburaiion A I R ,93^ Laj, ,007 Itisforllhe S 
_ and the High Court will not 

. * *be lower Court has passed an 

crciion vested in it and upon 
^ 1 vvjih in revision 14 P L.T 

•sc of jis d)screuon the lower 


Insolvency Act granting extension 
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Mad 10=32 L W 446=.S'3M L J 7io=i29lnd Cis 36 Amendment or alieraiion 
of issues made before passing of decree being discretiomry cannot be made ground 
forrcviso-a. (i9iS) M W N 835=ii3lnd Cas 313 Order of Tcfusal to appoint 
curator for delay can be no grounlof rcaision A I U 1927 Nag 253“*05lnd 


Reiisioa soil lie a^aii si ignorant and peraerse exercise of discretion 20 C W 
N loSociil'at L J 4(ij = 3l‘at L W 5? = 37lnl Cas. 129, V. I K 1923 Lab 
506= 5 ltd Cas. <27, £0 Ind Cas 70S— \ I R 192)011 293 , I R 1931 Cal, 
c63— j4C \V N 578 = 12711! C»s 547 Lntetuining application after lime due 
to incorrect cxcrc sc of d strctioa is open to revision A I R 1927 All 386=105^ 
Ind Cas 727 O Icr ofcxiending time under s 14; C P Code is not rcsisablc 
A. I R 196 Na^ ij'issS) In I Cas 4«‘) Rctisioa lies where there lias been a 
mis jVe of law coupled with tni$jndcr»(atiding ibe nature, of judicial discretion 
jL I R. 1922 Mad 331=14 L W 642 -*(i92i)M W N 71/7 = 42 M L J 97=30 
'1 L.T 172 = 45 M 194 = 69 In 1 Cas 961 Order tcjccting application to alloir 
further ceidencc without exercising judicial discretion can be set aside in revision 
A. 1 R, 1924 Rang 318=3 Uur U J tl? Orlcc granting time (or specific perfor- 
maace in wrongful exercise of diserctioi is alone open to revision AIR 1927 
Rin„ 311 = 5 Rang 615 = 6 IJur L J 2i6«io, Ind Cas 467 Order for security 
for he (u 1 amount of (he •lev.ree ualcr order it r *9 b*ing within the discrciion of 
the Court no rc’i Sion will 1 e unless lUe liscrctioa was improp-rly used AIR* 
19'9 Sind ito 116 tnl Cas 101 rxereise of jurisdiction m absence of circuin* 
stances suppose 1 to c\ St IS rcvisable A I R 1927 All 704-25 A L J 994-103 
lad Cas ■•29 Where discretion as g vvn to a Court, it has to exercise judicially 
and not arbitrarily and It IS open to the IIikH Court to inicrfero in revision where 
such Court appears to have exercised this discretion without applying us mind to 
the case A. I R 1933 All 9)7 

Cost>-The question of costs 1$ principally within ihe discretion of ihc court 
below and unless the High court is satisfied that this discretion has been exercised 
arbitrarily it will not interfere m revision with that discreiion I44 Ind Cas 76 C 
A. I R* 1933 All 311 Mistake regarding costs is no ground for revision A I R. 
1928 Lab 800= to Lab L J 401 — 109 Ind Cas 476 

Exparte decree—’ 
passed by a court m defi 
case decided under s 


c. ■ -JJ 

Appeal— In all cases where the records liave been called for suo ttio/u or on 
the application of one of the parties no appeal lies to a Division Court under Cl to 
from a decision of a Judge passed m the exercise of revisional jurisdiction irrespective 
of whether the assumption of jutisdiciion is justified or not and whether the order 
IS right or not on us merits. 12 P L T 599—A 1 R 1931 Pat 292=133 Ind Cas 
676=10? 428 

Withdrawal of suits and revision— An order allowing the plamiifTs to 
withdraw their suits as against certain of the defendants can be revised AIR 
1930 AIL 863=128 Ind Cas 827 The High Court can interfere in revision where 
withdrawal of suit has been allowed without reasons justified by order 23 rule 1 (2) 
48 Ind Cas 1005, 117P W R 1918=46 Ind Cas 181, S Pat L W 104=3 
PaiL T 46 o=(I9i 8) Pat 220=46 Ind Cas 79 , 4 P L W 233 = 3? L J 630 = 
44 Ind Cas 406 , 43 Ind Cas 346 , 6 L VV i=(i9«7} M W N 719—41 Ind Cas 
281 , 32 Ind Cas 402 , 1 5 A L } 10=31 Ind Cas 617 , 61 Ind Cas 584— \ I R 
1922 Nag 84=18 N L R 30 , A I R 1922 Pat 44 4? B) = 3 P L T So=i Pat ^ 
=64 Ind Cas 337, 61 Ind Cas 639—A I R 1921 Pat 42 = 6 P L. J 112 = 

L T 634 , 64 Ind Cas 948 = A 1 R 185=20 A L J 90 , A I P 

Lah 97=63 Ind Cas 7>3 70 Ind Cas 484— A I R 1922 Cal 58 f 
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L R 3 — 72lnd Cas 1034 , A I R 1924 Oudb 107 = 72 Ind Cas 1034 , A I R 
1927 AiJ 7c3t=2SA L J 270^103 Ind Cas 220 , A. 1 R 1926 Mad 863=23 
J, \V 525^94 ind Cas 933. A I R 191- oudU i40=.ii O L J 35i=79 
iHd Cas 1031, A I R 1925 Oudh6i«78 IntL Cas ui Where a Court can 
eatefWin an application under order 23 rule i, and cotnc to the conclusion that 
’ ‘ to bo dta%\n and direct the suit 10 be 

of ibe defendants as to costs the order 
' .0 - 3 V w Uie court CKcrtised tts discretion wrongly 

in Avour of the phinti/f (1930) A L f 1209=125 Ind Cas 580, see also 
40 A 6i2 , A I R tgay AU 750*25 A L J 838=103 Ind Cas 372 An ord'T 
granting letva to wuhdraw smt r( improper u will be interierred with m 
revtston 64 Ind Cas 556 , A I R 1929 AH 683«t929 A L J 96i=!ii9lnd. Cas 
859. 39C L J 37i»A I R 1924 Cal 751=84 loA Cas 372 50 A 199=25 A UJ 
943«A r R 19.3 All 98=106 Ind Cas 435* do Ind Cas 899=A I R 
65= 19 A L. J 47 Order permitting plaimiff to withdraw the suit mih pet 

l be revived tf C' urt is acting with jurisdicuon 

Cas it2=A I R 1924 AH 121, 92 Ind CaS 
J 313 , 46 I id Cis 7<=40 A 612=16 A L- J 
N 26>=l27 Ind Cas 71 , 10 O W N 
• Cas 222 An order iljaiung the plamtitis to 

M. - ^ w >> .*j a^a ■» tain of the defendants can be the subject ot 

revision 128 Ind Cas 827 = A I R 1930AU 863 

Delay— A High Court will refuse to interfere in levatoa 

undue dela) A I R 1921 Oudb U« “24 O C 282-64 Ind Cas ^ Dday ^ 
applying for revision unless cood cause is shown is fan! A I R ‘929 t/u 3 3 

A I R V r R totSOudfi 6oS=S6Iad Cas 329, 

AIR. • 77 Ind Cas 115 Delay for no fault of 

applicant . A. I R 1928 ^Iad S2o-5' W ®7^“S5 

M L J 274-a8L. W 297=110 Ind Cas 63 A delay of 

■ for relief itv 

Ini Cas 57? 
hea. 4C I* / 

551 = 43 Ind Cas 470 L R »A 2-18 

CTPindUcrar A I R 1926 Nag 65-89 fnd Cas 933 

should not be adoiiued he>oid the time allowed 

reasons A I U (93oOo<}li 496=7 C W N ^4=i28Iia ® ‘I* 

does not apply 10 an application made to H gU Court in levision of ao order of a 
Cntnuial Court of inferior jurisdiciion These povers of revision are exercised by 
Hikh Court quite irrespective of any right on the pan of the aggrieved party 10 
move the Court and no time limit IS placed 01 High Courts power o{ revision la 
either criminal or civil cis«s A. I R »93®C>“‘fh 401=’? O W N 663a 126 Jod 

^ It^s^not the usual practice of the High Court to interfere m revision after great 

after the date of the order 
* *933 l^h J75 Legally a 

Ind Cas 4S2=A } R 1933 
ivil revisions aro entertained 
AIR. 933 F.. 58 . ' orf.r .o b. 


Sfscui. Pbovisiovs Rewting to hie CiMarrGGO Htcu Coogts 
116 [S 631 1 This Fail applies only H.g,. Couns which aro or may 
Part to apply only to certain , ®**®W*shcd Under the * Indian Hijih 

Jndia Go.eromeal «of 

‘ fr&Ts vie “r/oT'"' — — 

t mesa Ws were lasciicd by, ssodSal. of dia Amend, Ael, lyio of 
s s A 6 Geo s. c. 61. 
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. , , ^ . ... 117 (S 6321 Sa\c as provided m this 

Couri ° * i’lrl or m Pitt X.or lit rules, ihc provisions of 

^ tins Coue stutl apply to such lltgh Courts 

Scope —Unless siKCifically cvduiicd or sujwrscJtJ b) ruks ptovisions of Code 
apji’j to oripiiul )jii»t!ictioa of Cluricrcd Ilii,h Courts A 1 H lyiS Mvd 38, **34 
M L J 5t>j=37 U W 76 o“»o«) Inl Cas 17^. Viovissons of Code -vpply 
Cluriercd ]] Courts in ibe cscrctse of civil juris liction iitclu hng Letters I’ itent 

Appeal V i K I ; 3 i All : 44 -«'U 3 « A L. J iS 7 (l- n)-»l 3 Jlnd Cas 54 In the 
absence of anv rule fra neJ by the Hti,h Court in escrvisc of the j>n ver (saved by s 
icn cf the Code) o ic,.utiie its oanjnoceJure in iisOrit.uiil Si Ic Civil procedure Code 
app es, by forve of sect ii 7 1:0 and let of the Cole, to the jurisliciio i cxer&cuhlo 
UT’cr.t Is of lb* Letters I'ltcnt. up>n "ippcAl from 1 )udi,nicnt jivsscd by t 
/ulsi-il I c J 1 .,b C luri 01 us On., Qvl Ctvd bide 3^0 W N 557-48! A 7 &« 
ASC 4S1 I <z L \ j'l-'-ii V L J '&t-33 Uoiu L. R 6St«Cio livd Cis 
27-1 ^,0 M L J j 03 fP C) see also 43 C J 43-20 C W N 140 

tlS (S 03 u ) Where an) such High Court considers it ncc<.>$ary 
tr s .... f 1 1 / ^ dtCice passed in tlm ca-tcisc 0! Us 

oIcoM? bo exo- 

cutcJ heioie the amount of ilic costa in 
curr^d in liie suit can be asccitained by laxaliunt ttie Court may order that 
the decree sfialf be txtculed fottbwiUi, except as to sj much thereof as relates 
to the CQsis , 

ami as to so much ihctcof as relates to tin. costs, that Ilia decree may be 
ca cuied as soon as the amoutu of lix. costs shall be asccttaiiicd by laxatioiix 
119 ($ Q 34 \ Xotb mg 111 tins Code shall be deemed to authorise any 

1 efson on b half of another to addicss Iho 
Cuuit in ibe exercise of its original civil 
jurisdiction, or to t>x3nunc witnesses, except 
where the Cjurt sIuK have in the cxeicise of the power conferred by its 
chatter authoiued liitu so to do. or to interfere with the powei of the Hi^li 
Court to male rules concerning advocates, vakils and attorneys 

Scope —Section 1 19 1$ not restricted to admission or professional conduct A I U 
1128 Afad 472-1091 C 2od In the original _s'dc of the Lslcutta High Court, 


Uiuuiboiitcd persons not : 
address Court 


aoa Maacas, viveax.-crs aoM. <ia*. 
Cause Couris 7 \V It 228 


pro* 
n the 
niely. 


Vrovivions noi appluable 10 
High Court m original civil 

or insolvent jucjsdiaion *■ ", . 

•’ sections » 6 , 17 and 20 * 

Scope — Section 2o IS not applicable lo High Court oe original side A 1 R 
1923 Mad 272-(i922) M W N. 811-73 Ind Cas 982 , see also 13 D 520-161 A. 
156 

PART X. 

RUtBa 

The rules in the Bust Schedule shall have effect as if 
enacted m the body of this Code until annulled 
or altered in accordance with tho provisions oi 
this Part. 

* Sub section (2) of Section 130 was repealed by the Presidencj'- 
Insolvency Act, I W (3 of 1909) S t37aadSch.lU 


121. IA'6o]. 

Effect of rules 
bchedulc 
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^ ^ , A J R 1924 Oudli 107=72 Ind Cas 1054 , A ^ K 

1927 All 701 = 25 A L J 870-103 Ind Cis 229 , A I R 1926 Mad 863=23 
ig’^ Oudh 140=11 O L J 351=79 
= 78 I id Cas 121 Where a Court can 
rule I and come to the conclusion that 
JO be drairn and direct the suit 10 be 
of die defendants as to costs, the order 
- o ^ ihe court exercised its discretion wrongly 

in fi^ur of the plaintiff (19^0) ALT 1209=125 Ind Cas 580, see also 
40 A 6i2 A I R 1927 All 750=25 A L J SjS^ioj Ind Cis 372 An order 
granting leave 10 withdraw suit if improper it will be interlerred with m 
revision 64 Ind Cas 556 , A I R 1929 All 6S3=J929A L J 95i = li9lDd Cas 
839139 c L J 37 i=A I R 1924 Cal 75i=84lnd Cas 372 , 50 A 109=25 A L J 
943= A I R 1923 All 93=Io6}Rd Cas 435, 60 Ind Cas S99=A / R 19 -^ All 

65= 19 A L. J 47 Order pcrmiuing phmlitf to withdraw the suit with per 

mission to bring a fr*sh suit cannot be revived if Court is acting with jurisdiction 
58 Ind Cas 134 , see also 74 Ind Cas ii2=A I R 1924 All 121 , 92 lod Cas 
558=^ I R 1926 All 294=24 A L J 313,46101! Cas 7i=4oA 612 = 16 A L. J 

493* A. I R 19^0 Cal 424=34 C W N 26,= i27lDd Cas 71, 10 O W N = 

AIR 1933 Oudh 255=145 Ind Cas 222 An order allowing the plaintins to 
withdraw ihetr suits as against certain of the defendants can be the subject ot 
revision 128 Ind Cas 827=A I R 1930 All 863 

Delay— A High Court will refuse 10 interfere in revision where there Ins been 
undue deJaj A I R 1921 Oudb '♦*“*4 ^ C 2S2-64 Ind Cas 303 Delay in 
applying for revision unless good cause is shown is fatal A I J' .*,929 3S3 

A 1 R 1926 All a28«9-»In<l Cas 993 . A I R 1925 Oudh 6oS=S6Ind Cas 329 » 

A I R Z923 0udh 272= too L / 2o5 = 77lRd Cas J15 Delay for no fault of 
applicant is no bar to revision ipplicatioo A. 1 R 1928 Mad “72=55 

M L.J 274-28L W 297=:iornd Cas 63 A delay of tlueemonihs has been 
excused by the High Court A I R 1922 Mad 63=16 L 'V 76o=(»0**) M VV 

N 130=65 Ind Cas 732 A party aggrieved must corns to High Court for relief tn 

revision at the earliest possible moment and with no ulterior pufpos® 39 ,57° 

An application for revision can be refused on the ground of plaintiiri l^'^bes 4 w j 

551 = 43 Ind Cas 470 L R 2A 248 Rev Time for filing revision is 45 days n 

aP aiJdnerar A I R 1926 Nag 65-89 Ind Cas 933 
should not be admitted bcjond the time alloved for appeals eiccept for special 
reasons A 1 R 1930 Oudh 496-7 O W N 894-128 Ind Cas 739 Article i8l 
does not apply to an appi cation made to High Court in rev sion of an order of a 
Criminal Court of inferior jurisdiction These povets of revision are exercised by 
Hikh Court quite irrespective of any right on the part of the aggrieved party to 
move the Court and no time limit is placed on High Court s power of revision iij 
either criminal or civil cases AIR 1930 Oudh 401 = 70 W N 663 = 136 lud 
Cas 395 

It is in r£vis)on aficr treat 

delay e I ihe date of the order 

inquesii • 133 Lah 175 Legally a 

revision ■> a , . . ^as 482 =A I R rota 

PMh. SI Butit .siiniiiusrofiimlorm pniclKe that civil rc,.s.o„s aid cnlenamed 
only iflhey are filed wilhia Ihiee inonlUs of Uie date of tlie order souglit to be 
revised A J R 1933 i’at ssJ. 


Special Peovisioss Relatikg to the Ciiaktemo H.oii Courts 
116 . [S 631 ] This Part applies only to High Courts which are or may 
Part to apply only 10 cciCan ^tealicr be established under the * Indian Hinh 
llisliCourls, Mu Aur:9,«,‘ * ' 0 ! 

; ^ffiTas Vu “rioT'”* (s and 6 dlTsTHTT;] — 

_^_l^TI.=seitords were inserted by s aaadSeh of 6,e Amending Ac, i,i6 (i, of 
5 5*6 Geo 5, c, 6i» 



»•» m ih » CijJi- » laVl Uo iJvcmcJ lo autliuflta any 

Uaaulhoiised Htrionnyi ,o ««•*»*»'* <*« I* hall ol anyiUcf to a iJicis tliu 
address Coutl Comi m ilio n(.ic>se of its oTtjSinal civil 

juiisdtctioit, or to examine witncsseSi cxcliu 
where the Ciurt sliall hav<. ui tho cxciciso of tin. po ^cr conferred by its 
chatltif authorized him so to do. or to mteifero with the powet oI the High 
Court to male lul'S conceciimg advocates, vakiU and aitornuys 

Scope — Seciion i lO is not resiticicd to admission or profcssiontl conduct A I U 
11.8 Mad 472s»io5l C 3o6 In ihc ont ml s Ic ofihe Uilcuiia High Court 

jle IS applicable so far 
In Ml Iras Advocate 
iubad High Court an 


jO C S5C also 37 C 853 
24 , 37 Iiid Cas 0)0 In the 
bariisicrs and Attorneys arc e 
and Madras, pleaders and v 

Cause Courts 7\V ll S 23 com / a 'ru r u 

120 [S*^ 633 , 639 ] (x) The following pro 
Provisions not applicable to yjjjops shall not apply to the High Court in the 
High Court in original civil of ng otiJUial civil jurisdiction, namely, 

or msolvcM junsdicuon sectloM i6, 17 and !o • 

Ecopo — Section so IS not applicable lo High Court on original side AIR 
1923 Mad 272-(i922) M W N. 811-72 lad Cas 982 , see also 13 B 320-161 A, 

PARr X 


121 lAliol Tlie rules 111 the I list Schedule shall have e/fect as If 
^ enacted m the body of tins Code until annulled 

Effect of rules m Fust altered in accordance with the provisions of 
^'^J^edulc Part. 

♦ Sub-sec ion (2) of Secuon 120 was repealed by the Prcs^denc> towns 
Insolvency Act, 1909 {3 of 1909) s isyaadSch HI •• 
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122 High Courts established under the Indian High Courts 

Po vcr of certain H, ah CourK i86r, * t[or the Government of India 

to make rules ^ 1 tbs Chief Courts of Oudh and 

Sindh, § may, from time to time after previous 
publication, make rules regulating their own procedure and the procedure 
of the Civil Courts subject to iheir superintendence, and may by such rules 
annul, alter or add to all or any of the rules in the First Schedule 

Scope — Rules made by ihe High Court under ihe powers conferred hy C P 
Code and published in the local Ofticial Gazette have the force of law 5 Bom L R 
i6rnd Cas 521=3245 P L R I9*2 
Iigh Court for regulating its ownproce 
ns 12 Ind Cas i3 , 16 Ind Cas 521 

But a must not be inconsistent w»h ihe code 32 B 14,4 Ind Cas li54 
Court has no power to so frame the rules as to override the provisions of the code 
or Letters Patent A I R lOjoAlI 558 =(i9jO) A L J 1126=128 Ind Cas 238 
Rules framed under this section may apply to both sides of High Court unless 
expressly excluded A 1 R 1928 Bom 125 = 52 B 159= jO Bom L R 402= 
lo3 Ind Cas High Court has power merely to make rules and orders for tJie 

purposes of regulating proceedmes m the civil cases AIR 1926 R^ng i-j 
Rang 546-4 Bur L T 185 (F B ) Chief Court of Oudh is a High Court A 1 « 
1928 Oudh 89=40 W N 1114 Rule »> confl ct with clear provision 
code IS ultra vues A I R 192S Oudh 492*»28 O C 169=85 Ind C-as 455 
Rule framed under s laa C P Code exclud ng applicaiien of * , S 0^ V™ 
to petition under order IX rule 3 is i///ra vtfcs AIR IWS Wed l4{t a) 47 
M 824=47 M L J 400-20 L W 352 , 35 M L T 43-(i924),W^ W N 682 = 
80 Ind Cas 877 Sections 121 and 123 do not apply to Patna Hi^gb Court and rules 


Bom L R 484— 122 Ind Cas 76 Rule framed by Lahore High Ooirc requ 1 v 
6 r$t court s judgment to accompany memo of second appeal .-..rtn 

Cas 33 Rule extending s 55 ?f ‘5* 'I 

xts uUravtfcr A I K 1925 Wad 14 (P B) 
, , . W 332— (1924) M W N 682-80 Ind Cas 

I (at on A I R 1923 Lah 96=68 Ind Cas 

777 Rule framed by the Allahabad H gh Court requ ring copy of judgment lo 
accompany memo of second appeal is ultra atres AIK 1921 All 23=43 A 
660=19 A L J 598=63 Ind Cas 338 Patna H gh Court rules Chapter VII, rule 
6 IS not under s i-’a and second appeal is not barred if copy of the first court s 
^ 1921 Pat 509= (1923) Pat 19=74 Ind Cas 
Court has po vcr to annul, alter or add to any 
a new rule (bat has been made 1$ to some 
w xisung rule (he neav rule roust by implication 

be deemed to have annulled or altered that rule I39lnd Cas 836=1031 A L. J 
665 = A I R 1931 All 567 (F B) 

123 [A'ra] (0 A Committee, lo bs called the Rule Committee, shall 

rnostiiniioii of Rule Com donslituled at U [the town which is the usual 
mmccs in certain provinces .P'”™ ‘1“' High Courts T 

‘ “"d Chief Court of Sindh" § referred to lu 

section 122] 

* 24 and 2t vict C 104 

+ The words w ere inserted by s 2 and Sch of the Amending Act 13 of 1916 
t t and 6 Gco 5 c 6l § Subsntuicd by Act j4 ol 1926 

for the words each of the towns of Calcutta, 

' ^ and Rangoon ’ by 5 2 and Seb of the Amen 

. \ trill r . c “ . substituted for tl c words Chef Courts' 

byActXyiU of 1919 and tht words andof the Chief Couri* were subsequently 
repealed by s 3 and Sch. II of the Repealing and Amending Act, 1923 (XI <jf 1923 ) 



ts 

appo] 

tion t 

OT b; Uie Locil Go^etnment, ai tltc 


lO \> a u V )v( i > Uu ilcatl 
iCli » »c*i C jiHinjuco ) tl)>U Ixj 
j J,»c a »<\ ihaU rciivc % uli tcinutieta 
- «>« i.owthof Oential in CoumcjI 
ease may b , 


Scop«— Seciions i-i and i- j to noi apj l> loPum HiJ» Couri mi I rule* 
by It Jbougb Cornmutec mc not i///rj t f ]» L i 

749-19J1 Pat 97-2 PnL T it2-6oli»a Cw :8j-\ j \\ >921 Pat ^ ^ 

124 [i\«] Every Rule Comiriilleo shall rriale a rc|iotl lo |1.„ 

Commiutc to report lo Hii,w Court ctlahlisliej at the lowrj at uliich 

Court “ “»«tluM ort any ptoiosal In annul, 

or .0 make new rules, anrl hetero maJmVaV rul rntfe'' emro, ^ 

High CoMt shall take such report into coristiletatiori “ ' 

125 [Veol H‘3‘' Comts other than the Court, spec, r.e.l„. seer, on raa 

Power ol mher Hrsh Courts oonferreJ by that 

romalre roles coni,;’,.,;" 

Judicial Commissionet of Coorg, the ' 

other cases the Local Government, may deterinmc) ' 

Provided that any such Htgh Court may. after Drevio,,. t n tv„ 

atuleextenaingmlhrntlielneaWin,,, „( ,,3 iu^,j,c?, 

have been made by any Other High Court ■'»/ tuLs nhici 

Scope— Where ihc fact of Patna H «!, rAi.,. i > n J 

Court ru^es is published there is noiieccssuy "h' tl c Cilculi • 

6t Ind Cas 666- A. 1 H 1911 Pa‘ the ruks in ilicjr c»nl'‘ ' 


* ^ 

* The \' ords “On Burma) were Mbsi ^ , - , , 

.. Burma) ' by s 2 and Sch I of th® Repeat v ^nd '‘K’'’ ^ ‘/v‘ ^ 

1919), and the words (in suhstquesuJ'’ 

of ihe Repealing and Amend ng Act 1923 (x| rept ilc 1 l,y * 3 “ 

t Tlese words ^cie subsi««ied fw ,he , 

Council may deierinine by s **ld Sch I rpf ,1 d c G*vc*^^ 

-» .A.-\ II e Dcvoluiio ' 


of 1920) 
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l2G [^/zc'3 Rules ma^e under tlie foregoing provisions shall be subject 
Rules subject to sanction previous* |approvalJ of the following 

authojifieSj namely — 

(a) if the rule IS made by a High Court established under the Indian 
High Courts Act, i86r, f for ihe Gorernnient of India Act, i9i5l, 
to the * [approval^ of the authority prescribed by J [the proviso 
to spcijon roy of the latter Ac‘j for rules made uuder that 
section , 

(i) if the rule is made by any other High Court, to the * {approval] of 
the Local Government 


Scope — Rules unde by High Court for couduct of its own business or regulation 
of rieadeis ni Doanng before tt are not subject to sanction of Local Government 
AIR Ip’S Mad 472=«i09Jiid Ci< zt>6 


127 iJVert I Rules so made and § [approred] shall be published in the 
Publications of rules Gszette of tndiii or in the local oftictal Gaz-lte, 

as thff oaso may be, and shall f^om the date of 

publication or from such other date as may be specified have the aaine force 

and effect within the local limits of the jurisdiction of the High Court which 
made them as if they hid been contained m th* bust Schedule 


128 [New] (i) Such rules shall not be inconsistent with the 
, , , , provisions m ibe body c( this Code, but, 

^ subject thereto, may ptoMde foi any matters 

® P ° relating to the Procedure of Ctvii Courts 

(a) In particular, and without prejudice to the generality cl the Powers 
conferred by subsection (2) such role? may prottde for ail or any of ine 
following matters, namely — 

(0) the service of summonses, notices and other processes by pc*f ^ 

Jrt any other manner either generalty or in any specified areas, 
and the cronf of such service , 

(1) tha maintenance ind casfod}, whde under altachmenr, of ive stock 
^ ^ and other moveable property, the fees payable for such mam 

teiunce and custody, ihe sale of such Jive stock and prope ty, 
and the proceeds cf such sale , 

(v) procedure in suits by way of cou iter claim, and the valuation of 
such sujI< for the 

(d) procedure in garnishe iditioi to, 

or in subslJimion „ , 

M procedure where ibe defendant claims to be enuiled to een/rihuiion 
or indemnity ovct ^”y person whether a party to the 

suit orn ot , 

(/) summary procedure— 

(/) in suiis jn which the plaintiff seeks only to recover a debt or 
liquidated demand in woney payable by iJje de/enia/it »«th 

or wiihout interest, arising — 

on a contract express or implied, or on an enactment 
irhflre the sum sought to be recovered is a fixed sum 


♦ rii:f 'rnrd it IS subsliJuieJ for ihe nord sanclioji * by s 2 tnd ‘?r[, , 1 .,. 

Amcndin^t Act, igib (13 . 

+ These words were jnscrKo oy liif 

1 Tlr«= »or*is solou'uirO far Hr ,mr<js a„j fij^urc stci on Ij of itm A„ 

’’’V-n. s irord "-nr snWWored for ilin «ord ‘sanqnontd b, s 3 and Sell I nl 
the Itepcaling -tnJ An cniimff Act, 1^17 (-4 of i^lj) ^ d SCO I oi 
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of money or in the nature of a debt other than a 
penally , or 

on a guirantee, where the claim against the principal 
IS in respect of a debt or a liquidated demand 
only, or 
on a trust , or 

(ii) in suits for the recovery of immoieabte property, with Or 
without a claim for rent or me^ne profits by a landlord 
against a tenant whose term h is expired or has been duly de 
lermined by notice to quit, cr has become liable to forfeiture 
for non payment of rent, or against persons claiming under 
such tenant , 

(g) procedure by way of originating summons , 

(A) consolidation of suits, appeals and otlier proceedings , 

(i) delegation to any Registrar, Prothonoiary or master or other official 
of the Court of any judicial, quasi-judical, and non judical 
duties , and 

{/) all forms, registers, books, entries and accounts which may be 
nece«siry or desirable for the transaction of the business of 
Civil Courts. 


Scope-Section isS refers to rules nude under present Code with advice of 
AIR 1920 Mad 64 Imj2M }63^2gL W 
■ 343 A village head man is not entitled to 

/ N 1215 Suit for negotiable instrument 
, . s i 28<2)(0 and Art 5 applies to it A I R 

1917 Sind 90«2i SLR 357098 Ind Cas 78 It is doubtful whether s 128 
validates rules alloMng delegation o( judicial duties cxisiing previous to present 
Code at C W N. IOS2-43 Ind Cas 623 


129. [S C52, tlilrd para) Notwithstanding anything in this Code, 
. . , t, , any High Court esiablislied under the Indian 

Rower of Chartered High High Courts Act, igfij,* or ihe Goiernment 

Ih^^rorioinil’civfl oroccdurc ^ 

^ ** inconsistent With ihe Letters Patent establishing 

It to regulate its own procedure tn the exercise of )t> original civil jurisdiction 
as it shall think fit and nothing herein contained shall affect the validity of 
any such rules in force at the commencement of this Code. 


Scope — Rule making power under s 129 is devised to make for chsticiiy ol 
procedure and lo rcmcd> defccis m Code Rules need not be consisiciu w ith Code 
A I R 19 jo Cil 6S5*»S7C 6,6 Lcticrs I’alcnt referred to is Letters P-itciu of 
1865 A 1 R 1924 Cal 10:5 = 51 C 905=28 C \V N 916=81 Ind Cis 1048 


130. IS 052, second para 2] A High Court not established under 
„ , , *hc Indiati High Courts Act, i'* 6 r, 'ror the 

of I9>5] '"a), ».lh 

other linn proceJur. t [approtal] ofll.o Local Goiorn- 

meni, make, with respect to any matter otlier 
than procedure, any rule which an) H*t,h Court so established mie,ht, under 
seclioii 15 ! [ sr ‘icClion 107 , resj eciiTcly ot those Acts] niakewtiii respect lo 
any such nutter for aii) part of the tenilorio under us juiisdiction which 
is not included within the limits of a I’residcncj tjwn. 


•These words were inserted by s a and Seb of ihc AraenJiag Ac, iyi6 
(13 of 1916) 

t This worl was substiiuied for the word • <iai ciioa" bj s ; ard Sch. 1 cJ 1*^6 
Repelling ind Amcnning Aci, 1917 ('4 of 1717} 

t These words were subsiiiuicd fr the word» i/ihitAct“l> : ai d ef 
the kmemhng Act, 1916 (13 o( 1916) 

C C H Vol 1—44 
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126 [Ntw] Rules ma<?e under iJie foregoing provisions shall be subject 
Rules subject to s'lnciion previous* ^approval] of Ihe foI/otvin| 

au(horitie$» namely — 

(a) if ihe rule IS made by a High Court cslablished under the Indian 
High Courts Act, i 86 r, f [or the Goierniiient of India Act, i9i5j, 
to the * [apjiroval] of the authority prescribed by ^ [the prowso 
to section 107 of the latter Ac*] for rules made under that 
section , 

(.5) if the rule is made by any other High Court, to the * [approval] 0 / 
the Local Government 


Scope — Rules made by High Court for conduct of us own business or regnlalion 
of Pleaders np e-iniig before it are not subject to sanction of Local Government 
air I 9 ’S Mad 47 i=“t 09 lnd Cas 2 ^ 

127 [A^err ] Rules so made and § [approied] shall be published in the 
Publications of rules Gazette of India or in the local official Gac-ife, 

as the case may be, and shall from the date of 

publication or from such other date as may be specified have the same force 

and elfect, within the local hmils of the jurisdiction of the High Court which 
made them, as if they had been coitaiiied in the First Schedule 


128 [Mtv] ( 1 ) Such roles shall not be inconsistent with the 
.. , , , , provisions in the body cf this Code, boh 

Maii^ers for wh ch rules may sublet thereto, may provide for any matters 
''' relating to the Procedure of C/vil CoJris 

(a) In particular, and without prejudice to Ihe generality cf the 
conferred by subsection (i) such rules may provide for oil or any Of Ins 
following matters, namely — 

(o) the service of summonses, notices and other processes by POfj or 
in any other manner eiiher generally or in any specified flre»s» 
and the proof of such service , . ^ , 

M the maintenance and cuslody, white under altachment, of live stock 
^ and other moveable property, the fees payable for such mam 
lenanceaud custody, the sale of such livestock and props ty, 
and the proceeds of such sale , 

Cf) procedure in suits by way of cou jfet claim, and the valuation of 
^ such suits for the purposes of jurisdiction 

(d) proceduie in garnishee anvJ charging orders either m additio \ to, 
j?,' /a sy.OA'VAfuwno fDJ 5 - the attachment and sale of debts , 

M proceduie where the defendant claims to be entitled to contribution 
or indemnity over igiiost any person whether a party to the 
suit orn oc , 

(/) summary procedure^ — 

(/) in suits in which ihe plainlitT seeks only to recover a debt or 
liquidated demand in money payablt. by the defenJant with 
Of without interest, arising — 

on a corviract rspress or implied , or on an enactment 
where ihe sum sought to be recovered is a fixed sum 


word sancuon ‘ by s 2 and Sch of the 


, - *« vfords and figure 

^^VThs word was subsumied for the word ‘sanciionea 

the Repealing md Arrending Act 1917(2^ of 1917} 


section ly of tint Aci 
by s 2 and Sch f of 
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of money or in the nature of a debt other than a 
penally , or 

on a ^uirantee, where the claim against the principal 
IS in respect of a debt or a liquidated demand 
only , or 
on a trust , or 

(ii) in suits for the recovery of immoveable property, with or 
without a claim for lent or lucsne prohts by a landlord 
against a tenant whose term has expired or has been duly de 
lermined by notice to quit, cr has become liable to forfeiture 
for nonpayment of rent, or against persons claiming under 
such tenant 

(i') procedure by way of originating summons , 

(A) consolidation of suits, appeals and other proceedings , 

{i) delegation lo any Registrar, Prolhonoiary or master or other olhcial 
of ihs Court of any judicial, quasi-judical, and non judical 
duties , and 

(;) all forms, registers, books, entries and accounts which may be 
nece’siry or desirable for the transaction of the business of 
Ciul Courts 


ScopQ=jSection 128 refers 10 rules made under present Code with advice of 
committee constituted under s 123 AIR iQsg Mad 641 — 52 M 563*29 UW 
823*57 M L J 264*116 Ind Cas 343 A village headman is not entitled to 
nonce before warrant (1930) M \V N 1215 Suit for negotiable instrument 
provided under ordci 37 comes within s 128 (2) (0 and Art J applies to it A I R 
1927 Smd 90*21 SLR 257-98 Ind Cas 78 It is doubtful whether s 12S 
validates rules alio ving delcgatot of judicial duties existing previous to oresent 
Code 21 C W N 1052*41 hid Cas 623 ^ 


129. LS 652, tlilrd para 1 Notwithstanding anything m this Code, 
n / /-I .. Court esiabhshed under the Indian 

procedure ! 


it to regulate Its Olvn procedure in the exercise ^ . 

as it shall Ihiiik fit and nothing herein contained shall affect the validity of 
any such rules in force at the commencement of this Code. 


Scope— Rule making power under s 129 is devised 10 make for ehsiicity of 
procedure and to remedy defects in Code Rules need not be consistent with Code. 
A I R 1930 Cal 685*570 6^6 Letters I’alcnt referred to is Letters Patent of 
1865 A I U igstCal 1025-51 C goJ-abC \V N 916=81 Ind Cas 1048 


130. IS G52, second para 2] A High Court not established under 

r«.cr„,o,..r, COU..S 

otl.'cTuui'J.occJurr t [.piuoval] of the Locel Goiurn- 

mcnl, makt, with itspcct to any matter oilier 
than irocedurc, any rule which any Hn,h Court so csiabluhcd muht, under 

section 15! [ir Se-Cljun J07, resj ccijvciy oJ those Acls) make wiih respect to 

any sucli matter for any part of ihe territories under iis jurisdiction which 

IS not included within the limits of a Presidency t iwn. 


* These words weic uistr cd by » a and Sch of the Ntucndia* Act. loiia 
(«3 of 1916) , ^ 

t This wor 1 was subitimicd for me uorl * satctioa’* by s : ar 1 S..'i | of li. 
Repealing and \mcnoing Act, 1917 {24 of 1917) 

1 Tl esc words were subsiiiutcd f r the no-ds ‘of il « \ ' and S •• 

the Amending ^cl, 1916 (13 of 1916' 

C. C. 11 Vol 1—44 
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131, [S 652, fourth parJl] Rules made in accordance iridi 

Publuaiion of rules section i89 or section 130 shall be published 

_ . in the Gazette of India or m the local official 

Gazette, as the case may be, and shall from the date of publication or from 
such other date as may be specified have the force of law, 

PART XI. 

MISCELLANEOUS. 

132. [S 640] (/) Women who, according to the customs and manners 

Exemption of certain women country ought not to be compelled to 

from personal appearance appear in public shall be exempt from personal 
appearance m Court. 

(3) Nolhing herein contained shall be deemed to exempt such women 
from arrest jn execution of civil process in any case in which the arrest of 
women is not prohibited by this Code. , 

Scope— The provisions of tins section are not restricted to the examination of 
witnesses They apply also to parties to suns or proceedings before the Court 1 1 Ind 
Cas 668 Appearance meaning thereby compelling to come forth into view or 
become visible to public caze ts exempted not from Tttendance A 1 K 1929 Lai 
528-33 C W N 68i»s6C 865-i2ilnd Cas 635 Unmarried girl of 12 years is 
a woman 24 \V R 375 This section is extended to native women only and not 
10 all women of rank 3 \V R 29 . see also 19 P R 1899 A ladv is not a partiana- 
shtn lady who does not object to coiDfliuoicate m matters of business win persons 
who are outside ins family and who attends Court and Registration office 8 Bom 
L R 379- 10 C W N S70»3jC 773*“3C L ) 484*16 M L J J66-33I A 86 
P C The fact that a pardonathm lady appeared 10 public does not take away her 
right under this section 45 C 492*32 C W N 147*44 Ind Cas :s7,ste 
also 26 C 650-3 C W N 7St, 3 C W N 753 . 45 C 697«-»6 Cl. J 
319*41 Ind Cas 010—22 C W N 197 » 2 HydeSS, 5 C W N a 3 » “ 

Hvde 88.3C W N 7W. 34 W R 375,14 B 581. IS ^ ”9. 

S ^In/® Cas 415, , 5 C 77 s,ic so~S c L ^ 93 But comm^sion need 

not be issued when she can be examined m a fialkt on P^op" 

rSW R 330 But a pirdanashm ivoman cm , “I 

commission at any plice other than place of her choice AIR 93 Cal 229= 

6. J 1 r. . „ / aT nardanashin Udy to be examined on commission is 

absc • .. If T wnman is m fact a 

Bird merely because 

Ibe 3i9 = 2aC\VN 

97=si * woman strictly 

so c ^ On commission 

45 C • • • ^*^^1 ippearance ' 

in s power to insist 

on the -iitennain-c .... , Icr provisions of 

is 133. or Order 5 rule 3 or Order lO rule 4 ijie exemption from persoml 
appearance is a right which no Court has poucr to refuse and applies to parties 


as well as lo ^^uncsses 
not be interpreted so as to 
veil or with their face 

Court has reason to bcljevc 
was guilty of malpractices s 
Court may exclude her cvidc 
to attend the Court /V L. R 


The words personal appearance in » .*3 „„ 

compel, to attend Court by wearing " 


934 AJ] 66*55 A 666ai933°\ L / 1384 " 

133 [S.64I3 (.)T1.. Local Go«rnrorat may, 3 y notification m the 

Exemption or Other ptisoM aoDearanre'^’.n r » flora personal 

the opinion of nidi Goveronient, intitlu him lo the p"f,fiesl“?f « 


. For mch noi.f, canon .« ihc dinemw local Ro,„ oedem 
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( 2 ) The names and residences of the persons so exempted shall, from time 
to time, be forwarded to the High Court by ih- Local Government and a list of 
such persons shall be kept in such Court, and a list of such persons as reside 
within the local limits of the jurisdiction of each Court subordinate to the 
High Court shall be kept in such subordinate Court 

(^ 3 ) Where any person so exempted claims the privilege of such exemption, 
and It IS consequently necessary to examine him by commission, he shall pay 
the costs of that commission, unless the party requiring his evidence pays such 
costs. 

Scope — Every person what his position may be who seeks the aid of the court 
must confirm 10 the rules cfihe Court 43 Ind Cas 729=4211 136=20 Bom L R l. 
A person can be exempted under this section only hy n special notification 28 
M L J 410(421) The exemption conferred by this section is absolute and is not 
confined to cases m which he is summoned by the opposite parly Marsh 627 


Arrest otto to m 134. ] 1 he prov.s.ons of seoUone 

cution of decree 57 aud 59 shall applly, so far as may be, 

to all persons arrested under this Code. 

135 [S 642] (0 No Judge, Magistrate or other judicial officer 
.E«mpt,onf,om anestui.de' “> “"J"" c.vil process 

"ivil process ® ‘o» presiding in, or returning from, 

his Court 

(a) Where any matter IS pending before a tribunal having jurisdiction 
therein, or believing tn good faith thjt it has such juMsdiction, the parties 
thereto, their pleaders, inukhtars, revenue agents and recognized agents, and 
their witnesses acting in obedience to a summons, shall be exempt from 
arrest under civil process oilier than process issued by such tribunal for 
contempt of Court while going to or attending such tribunal for the purpose 
of such matter, and while returning from such tribunal 

(a) Nothing in sub section (a) shall enable a judgment debtor to claim 
exemption from arrest under an order for immediate execution or where such 
judgment debtor attends to show cause why he should not be committed to 
prison in execution of a decree 


Scope — The protcciion from arrest niforded s 64s extends only to arrest under 
the Civil Procedure Code Therefore an accused person mending a Criminal Couil 

”1 Act 4 iC 27 The wjrdings 
fendant appearing lo defend 
s not amount to "voluntary 
XXXVIII 37 M L J 435 *- 


devialion A I R 1931 Bom 175—33 Bom L R 44- >31 Ind Cas 467 Person 
. inni'nr is ifriurl nnnot Ih« irmifl md 1 e is rnnilr I in rrfi'* I of 


Court is nol cxcmplcd from arrest m caccaiion of secoiJ decree A I R 19 J 4 
Mad. 900-47 M L.J. 678 = 34 M UT. ioJ-(«9J4) M W N 7Si-£4lrd Cas 
513 Person ciusmg arrest and oinccr arrc»tiog jJd„trcrt-Jcbior p o cc c 1 ci^er 
s. 135, commit olTvncc under s. 342. Penal Code 121 P. L. It I 9 i>>-j 6 
Cas 493 
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Vvat court or tribunal winch he aliends has jurisdiction in the matter pending 
before it or the party believes n goad tilth that u has such jutisdiction , and thirdly 
that he should be cacmpt from arrest 
in going to the tribunal from his ordin 
tribunal and m returning from « to tJie 

Such ptice of residence may be Uitbia the lurisdictioa of the court before winch the 

matter is pending or omside ns jurisdiction What period is reasonable is a ques 
tion of fact to be determined by the court m each case and uo hard and fast rule 
i,an be laid down as to the extent or duration of the privilege Further the exempt on 
IS forfeited if in going to or in reluming from the court there is unnecessary or 
excessive deviation sufBcieiu m the opmjon of the court to forfeit the privilege No 

party or witness can claim to return to his ordinary place of residence by any 
he likes 35 Bom, L R 44=A I R 1931 Bom t7S=«t3t Ind Cas^by^SS^ ‘ 

see also p6 L W N jo7i=*A h R 1933 C 373 ft makes no difference wbeiher 
he comes tn as a defendant or as a pfainlrff' /i/ii An Income Tax Officer is a 
tribunal wahm the meaning of this section 141 Ind Cas 463*34 P L ^ 

A I R 1933 Lah 214 


fixemption of memhers of »ri3SA (O No person shall be liable to 

anlS^io^nSer'rvllpr'o' <>«-»“" “ P™' 

cess ces»— 

(o> if he la a member of eUhet Chamber of Indian Ugishtuteot^ 

Legislative Council coosiUuted under the Goiernmei t of India 
Act. during the continuance of any meeting ol such Chamber 

(fi) if he IS a member or any committee of such Chamber or Council, 

during the continuance of any meeting of such committee , ^ 

(0) if he a member of either Ch 
the continuance of a joii 

a^mem”ber^”arid*^ during the fourteen days before and alter suvii 

fa> A peSon'”eleased Vt?ai detention under sub section O') shnil, subject 
to the provisions of the said subsection, be liable to re arrest and to the 
fUtChes* detention to which he would liavc been liable if he had not been 
released under the provisions of sub section (/).] 

i 36 [S 648 ] W Where an 'ipplicatioii i» made that any per'oo 
shait be arrested or that any projierly shall be 
Procedure where person to attached under any provision of this Code not 
bcarrestedor propcri) to c jgigdng tp i|,e execution Of decrees, and such 
lUached person resides 01 such property 1$ situate out 

side the local limits of the jurisdiction of the Court to which the application 
is made, the Court may, in its discretion, issue a warrant of arrest or make 
an order of attachment, and send to the District Court within the local . 
Imits of whoso jurisdiction such person or property resides or ts situate a 
opy of the warrant or order, together with the probable amount of the costs 
}f the arrest or altacbment. 

(a) The District Coviii shall, on receipt of such copy and amount, cause 

he arrest or altadimcnt to be mide by its own officers, or by a Court subor- 
linalc to Itself, and shall inform the Court «hich issued or made such 
rarrant or order of the arrest or atlachmem 

(3)^6 court maJciGg an arrest under this section shall send the person 
rrested to the Couit by which *he warrant of arrest was issued uni^sshr- 
hows cause to the satisfaction of the former Court why /n, should not be 


» Section t35 A has been added by Act 23 of 1935 
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sent to tbs latter Court, of unless he furnishes sufficient security for his 
appearance before tiiL latier Court or for satisfying any decree that may be 
passed agairsl him by that Court m either of which cases the Court making 
the arrest shall rcUase him 

(4) Where a person to bs arrested or moveable properly to be attached 
under this section is within the local limits of the ordinary original civil 
)uri>dicUoii of ihe High Court of Judicature at Fort William in Bengal or at 
Aladras or at Bombay, or of the Chief Court of Lower Burma, the copy of 
the warrant of arrest or of ihe order of attachment, and the probable amount 
of the costs of the arrest or attachment shall be sent to the Court of Small 
Causes of Calcutta, Madras, *ind Bombay or Rangoon, as the case may be, 
and that Court, on receipt of the copy and amount, shall proceed as if U were 
the District Court 

Scope — ^This secuon docs uot authorise the Court to attach any property, which 
IS uoi authorised lo attach by any other seciioas of ihe Code, where sudi an order 
may be made, for cxecuiion beyond ihe local limits of us jurisdiction S M 20 
This section merely prcacnbc* ihc procedure to be adopted when property outside 
the jurisdiction of the Court IS to be attached under any provision of the Code It 

jchment before ]udgcment 
of the Court i L B R 
rt to attach piopcrty before 

^^“S'roent, where the property is situate outside the jurisdiction 7C W N 216 
Whether High Court Judge 0 t original side can d reel District Judge within appellate 
to execute warrant of arrest for contempt is doubtful Proper course is 
to direct to issue injunction and arrest n ight be ordered for breach of same bringing 
case wiihm pale of section 1^6 A I I 1928 Cal 462c»55C 777«»33 C W N 
Il4"l07lnd Cas 6^ , see aUo A I R 1926 Mad 574“50>r L J 401—9^ Incl 
Cas 197 The Court can order attachment before judgment of properly outs de 
the local 1 mils of Its jurisdiction and further it 1$ also competent to enterta n an 
application for removal of such attachment a id to remove the attachment 9 Rang 
56[aA I R 1931 Rang 279 Under s tx^, C P Code an injunction order under 
fron commuting a breach of contract may 
of the Court issuing the injuncttoa A. I R 
1280 In case of attachment before judgment of 
Court order should be sent to the District 
Judge of the place and not to be sent to the Nazir of the Court A L R 1933 All 
583-2 A, W R 174 


137 [S 645] (1) The language which on the commencement of 

- f c- , , this Code, IS the language of any Court Subor 

Language of Subordinate finale to a High Court shall continue to be 

the language of such Subordinate Court until 
the Local Government otherwise directs 

(2) The Local Csnernnieat may declare vbat sJjaJJ be ibe language of 
any such Court and in what character applications to and proceedings in 
such Courts shall be written 

(3) Where this Code requires or allows anything other than the recording 
of evidence to be done in writing m any such Court, such writing may be 
in English , but if any party or his pleader is unacquainted with English a 
translation into the language of the Court shall, at his request, be supplied 
to him , and the Court shall make such order as it thinks 5t in respect of the 
payment of the costs of such translation. 

138 [S 185 A] (1) The* [High Court] may by notification in the 

„ , T , ^ Jocal official Gazette direct with respect, to 

Power for Local Government j^y jujgg specified in the iioiificatiOD, or 

tan.„g„„d„'L d«cr,p..o„ ==. co,.h 

that evioence in cases in which an appeal i» 


* These words were substituted for the word:. Local Government by ‘ 
Sch It 1 of the Decentralisation Act, 1914 (4 of i9>4 
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*bn{ the court or tribunal wh/ch he attends has jurisdiction in the matter pendrug" 
uefoie It or the party believes m good faith that it has such jurisdiction , and thirdly 
that he should be exempt from arrest during such period as is reasonably required 
in going to the tribunal from his ordinary place of residence, in attending that 

sidence whence he came 
court before which the 
t _ r J IS reasonable is a ques 
each case and no hard and fast rule 

of the privilege Furlber the exemption 

IS lorieited if in going to or in returning from the court there is unnecessary or 
excessive deviation sufficient m the opinion of the court to forfeit the privilege No 
party or witness can claim to return to his ordinary place of residence by any route 
hehkes 33 Bom, L 11. 44 = A I R 1931 Bom 175=131 Ind Cas 467 = 55 B > 

see also 36 C W N. 1071= A L R 1933 C 373 It makes no difference whelhcr 
he comes m as a defendant or as a plaintiff fhri An Income Tax Officer is a 
tribunal wilhm the meaning ofthis section 141 Ind Cas 463 = 34? L R 177 “ 

A I R 1933 Lah 214 


Exemption of member! of ,ri35A. (l) No person shall he liable to 
Legislative bodies from arrest j . ^ nvil oro* 

and detention under civil pro detention in prison under civil pro 


(а) if he n a member of either Chamber of Indian Legislature or of a 

Legislative Council constituted under the Government of India 
Act, during (he conttnaance of any meeting of such Chamber 
or Council : — t 

(б) if he IS a member or any committee of such Chamber or Council, 

during the continuance of any meeting of such committee : 

(c) if he a member of either Chamber of the Indian Legislature, dun g 
the continuance of a joint sitting of the Chambers or of a meeting 
of a conference or joint committee of the Chanibers . 

a member, and during the fourleen days before and after such 

meeting or stttine , . . .. t. . ^ 

(a) A person released from detention under sub section (/) shall, subject 
to the provisions of the said sub-section, be liable to re arrest ana to the 
further detention to which he would have been liable if he had not been 
released under the provisions of sub section (/).J 

IS6 [S 648 ] Where an application is made that any person 
shall be arrested or that any property shall be 
Procedure where person to attached under any provision of this Code not 
SadS'tfowsfdSfct “ td.lwglo iJitnccMion ot decrees, and such 
person resides or sucli properly is situate out- 
side the local limits of the jurisdiction of ihe Court to which tlie application 
IS made, the Court may, in Its discretion, issue a warrant of arrest or make 
an order of attachment, and send to the District Court williin Ihe local . 
limits of wliose jurisdiction such person or properly resides or is situate a 
copy of the warrant or order, together with the probable amount of the costs 
of the arrest or attachment. 

(j) The Distncl Court sI'uH. on icccipt of such copy and amouni, cause 

the arrest or attachment to be made by its own ofljcers, or by a Court subor- 
dinate to Itself, and sball inform tbo Court which issued or made such 
warrant or order of the arrest or attachment 

(3) The court makms an arrest under this section shall send llio person 

arrested to the Court by which the warrant of arrest vras issued, unless he 
shows cause to llio salisfaelion of Ihe former Coutt why ho should "“t ho 


• Section IJS ,4 ha, been added by Act u, of 1925 
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s“nt to ihs Utter C>utt, or unJcs> he furmshc? luilictcnl sccurilj for luj 
appeararce bcf le tljc I vc C url or f >r satnUi tny itcrte ilut nn> l>i5 
j assed agairst bim 1 > that Court tii mhtr ot w uc \ cass. r tlie Court tinLillg 
the ar tsl *1 all rcUasL Umr 

(4) Where a p rso 1 to be artesleJ or nnaoabJc ptoicny 10 be atticb-l 
unde: this seciiou ts wllhtn tin. local the ordmaiy original cj>tl 

jurudiciiou of the Hioh Court of Judicature at I oil W ilham m lUnb^l or at 
Madras or at llombaj, or of the Chief Court of Lower llutma, the copy of 
the warrant of arrest or of the order of attachment, ind the ptobiblo amount 
of the costs of the arrest or atlachinenti shall be sent to the Court of bmiU 
Causes of Calcutta, Madras, and Bombay or Rangoon, as the case may be, 
and that Court, on receipt of the copy and amount, shall proceed as if U svere 
the Dutncl Court 

Scope— This section docs uoi amhorisc the Court to niiacli any properly, which 
IS not authorised to attach by any other sections of the Code, where suJi an order 
may be made for esecution beyond the lo».nl limits of us jurisdiction S M 20 
Tins section merely prescribe:, ihe procedure to be adopted when property outside 
the jurisdiction of the Court IS to be attached under provision of the Code It 
, achment before ludgcmcnt 

of the Court 1 L D K 
rt to utach ptopcrly before 

miWeiTiPn* t™” - u 1 » J 11 7 C \V N 216 

Ige within appellate 
I Proper course is 
« . o' -.,1 of same bringing 

case within pale of section ij6 A I K 1928 Cal 402 - 55 C 777“33 C \V N 
114-107 Ind Cas 63, sec nUo AIK 1926 Mad 574-50 M L J 401-95 Ind 
Cas 197 The Court can order attachment before judgment of property outside 
the local limits of us jurisdiction and further it is also competent to entertain art 
application for removal of such attachment and to remove the attachment 9 Rang 
Soi-A I R 1931 Rang 279 Under s I06, C P Code an injunction order under 
from commiiung a breach of contract may 
of the Court issuing the injunction A. 1 R 
1280 In case of attachment before judgment of 
Court, order should be sent to the District 
Judge of the place and not to be sent to the Nazir of the Court A L R 1933 All 
583-2 A, W U 174 


137 is 645 ] (i) The language which, on the commencement of 
, ^ c , , Code, IS the language of any Court Subot- 

Language of Subordinate dmate to a High Court shall continue to be 
the language of such Subordinate Court until 
the Local Government otherwise directs 

(2) The Local Government may declare what shall be the language of 
any such Court and in what character applications to and proceedings in 
such Courts shall be written 

(3) Where this Code requires or allows anything other than the recording 
of evidence to be done in writing in any such Court, such writing may be 
in English , but if any party or hts pleader is unacquainted with English a 
translation into the language of the Court shall, at his request, be supplied 
to him ; and the Court shall make such order as it thinks fit in respect of the 
payment of the costs of such tianslaiion. 

138 [S 185 A] (i) The* [High Court] may, by notification in the 
_ local official Gazette, direct with respect, to 

Power for Local Government j,,jy judge specified in the notification, or 
KcoJSd'mE^g'n'r' ° Ming under . description set foilh therein, 
that eviaeoce in cases in which an appeal is 


* These words were substituted for the words * Local Government” by s 2 and 
Sch Pt I of the Decentralisation Act, 1914(4 of 1914) 
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allowed shall b3 laken down by him in the English language and in manner 
prescribed “ 

(2) Wliere a Judge is presented by any sufScient reason from 
complying with a direction under sub section (i), he shall record the reason 
and cause the evidence to be taken down in writing from his dictation in 
open Court 

Oath on affidavit by whom to « . 
be administered affidavit under this Code— 

(a) any Court or Magistrate, or 

( 3 ) any officer or other person whom a H>gb Court may appoint m 
this behalf, or 

(f) any officer appointed by any other Court which the Local Govern 
ment has generally or specially empowered in this behalf, 
may administer the oath to the deponent 

Notes — Order IX, rule S C P Code is only an enabling provision enacted 
for a special purpose only A plaintiff filed in support of proof of a service of 
process on the defendant an affidavit was suorn on the Bar Library by t e 
identifier before a pleader who is also an Honorarj Magistrate The h^nsiff re use 
to accept the affidavit and directed the plaintiff to have an affidavit sworn 
before the officer of the court appomied for that purpose that the Munsui 

^ iavjt nor section 1^9 of the code contem 
orary Magistrate administers the oath he 
a Mag strate, and that the provisions of s 
’ udicial notice of that 
d m the same way 
irt vide 8 Ind Cas 
0 administer oath m 
Affiaavit sworn to 
ition of a complaint 

under s 476 Cr P Code by the District Judge of Muraffarpur A I R ^933 I®* 
548-14 P L T 635- A I R. t9»jPat 7*3 

140 [S 645 AJ (i) In any Admiralty or Vice AdmiMlty causa of 

salvage, towage or collision, the Court, whether 
Assessors in causes of sal exercising its original or its appellate 

jurisdiction, may, jf it thinks fit, and shall, upon 
request of either party to such cause summon to its assistance, in such 
matiiiei as it may direct or as maj be prescribed, two competent assessors , 
and such assessors shall attend and assist accordingly 

(2) Every such assessor shall receive such fees for his attendance, to be 

paid by such of the parlies as the Court may direct or as may be prescribed 

141 [S 647 ] The procedure provided in this Code in regard to 

„ . suits shall befollowed, as far as it can be made 

Miscellaneous proceedings applicable, in all procedings in any Court of 
civil jurisdiction 

Scope— This section is intended to apply to miscellaneous matters other than 

suits or appeals 9 A 36 Suit includes appeals A I R 1928 Lah 488=110 Ind 
Cas. 374 section 141 deals with procedurealone not subsiamive law of arbitration 
A I H 1933 I^ng 137 = 6 Rang 563=112 Ind Cas 45 This section cannot operate 
to Bueippcalffiom order under order I\,r 9 not othermse appealable A I R lo-s 
Cal 573 = 36 C L J 184=6^ Ind Cas 1003 An issue referred to a Cisil Cou*rt 
for decision by a Revenue Court is an oncinal matter m .H.. 
rhe C.ul Court has jurisdiction under the provSJn' 0 * 

cntertMD anappl cat on for il e selling aside of the exi^rtt rlrr* and order 9 to 
the issue on the ments A I R 1934 All £6 ^ dcasion and to decide 

. * I t ■ ' ' ■ • of 

t« » a - ' ’ ■’fiS 

. ‘ ‘ ' ‘S 

u u, I e vdituna riign Court 
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iSC 462 , 3 J \V R 513 Thcif 
g the vtew of llic Calcuua Uigh Court 
, ' . ,1 ■ set at rest the coiflict So llic previous 

coniiary "vtc no longer gOoJ law So now 
IMIS bC'.uo • ^ -XU-, .. u »*» cxectttton- ‘1 ^ 1726 Lah 107-57 

Ini CIS 360 , \.I R ijl. 6 CaL J 73 - 53 C 6 ? 9 -jO C W N 570-96103 Cas 
705 , A 1 R. 1929 Mad 7 S 7-57 M i. J ^ W 424 *“S 2 ‘‘ o 99 (F 

fl)*t 20 lfld CAS 56 ? A- 1 R 1929 AH 48 ,«t 2 i Ind. Cas 553 , A 1 H 
i 9 iO Lah. 961 = 129 Ind Cas. 204 A I R 1035 C »1 812-29 C \V N. 
42 C L J 26=39 C W N SS 6 -(t UJ-gj Ifld CiS 6 j 5 . A I H 173 ! 
Smd. s >-»7 sun iOa = S 3 had Cas ? 47 » A. I R i 935 Ctl 510=41 
C L ] •'S 6 =“ 9 lnd Cas 35 \ , .VI R. 1923 Mh. So 6 - 7 S Ind Cas 43 ?, A 
1 R 1955 Nag t -6 = :9 V U R 2 - 6=143 Ind Cas. 584 , A I U 1933 
Nag 267 = 18 SLR t 5-‘-4 '' h ) Cm 420 , 63 I»d Cas 855 , 

A. L R iQ'iUah 67 a V\\ L. R ii}^i= 6 o InJ Cij 720 . A I R I 93 I 

liom 463 4 ? L J ijj 41 Ind Cas 617 , 1933 A t J lOjz-A 1 R 1933 AH 
783=1451 C 995 tl hi Order IK rule 9 docs not aj»ply to execution ptoct.cdirik,J 
5 i*at L W 208=4 pat L J 230 = 4 ? InJ C»s JS 4 . see aho A 1 K 1933 Rani' 

267 = 4 N L j m 8 =i 8 N UR l 52 » 64 lnJ Css 42 o, 6 Slnd Cas 643 -A 1 U 1923 

Nag 18 , A I R. 1929 Pat 2 j 9 iPL R 134 = 2 Pal 373-4 P L T 73=71 hJ Cal 
484 , A 1 R 1925 Mad 136=47 M L J 369 = 20 !. W 192-81 Ind Cas S 41 , 
A.LR. 1929 AII 48 ^= 131 tnd Cas 752 Order ofdismiisal ofciccuuon petition lor 
failure JO tale ’''•'“■‘•irw siros for nrosccuiion is not inpcihWc A I R 1923 Pat 

> 80-4 P L T ■ s'" suit 

dismissed unde • . ’ 7 J 

Ind Cas 547 . . „p„ 

in enennmn nf lerr c in I order IX o 1 s iis 1 \ I tv i mu ivvng 


' '* «7-'H '”J Cas 

In all proceeiliags ete-This secuon i. ipplitaUc o„iy ,0 procccl.nf. i,- 
orginal suit A I R 1914 Fat 316-4 P L T 73. AonJic^L liid^r.i . ‘ 

ndoublfuUhtreproMouri.stkai' ''PWt'b I.iy ofih, s«,mi 

551 = 130 Ind Cas. 72 ‘Section 141 ' 

AIR 1913 Stnd 6 = 66 Ind Cos , 

s 144. A. I R 1922 All 223^2 .. , 

tesi.tuuon ptoceeamgs A > B 'is! Ml s- 3 -jd A I. 1 226-1, A 

lad Cas m Where application for restoration for default ha. l-.a a dw " 
applcauoi. can he restored I Lai. 319-. L.l. L. I .S8- t8 Ind r"? 'IrS 

Ir5.“r'“e!u°'' 4p»l ts 

693-117 I’ 

(ives of d 
teid with • 

Where res 

can be m a 

47A 878' 

V J 75- 
= 99 Ind - 
Ind Cas 380 

»s not appeilal « 

323 , see also « 

A- 1 R 29^3 ^ 

Cation has bi 

appealable . * * 

second applic 

lable since s^- ,i^, 

A I R 1922 Cal 572 = 36 C L J 184=69 »n«t Vas iqoj 

Section 141 extends ss lo a^ ii lo civil nuscellan^ous proceedings V * ” 
tgjzSind 6-16 S L R 79-69 Iwl Cas 796 Execution can issue ««<’/«' 
case of surety bond by guardian and sUKiy under ss 43 and 45 Cutrdtan and 

Act AIR 19278104 262 = 103 Ind. Cas 493 An express provision i» Successi 
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not render provi 
AIR 1927 Sind 

' wioed by the Sucees 

s oyss ig(? 5 ai)d 26(3) A I R 1924^11 

3 • jf“— •4- A L J 345«79lnd Cis 363 Tbjs secljon lias noappbcauoa 

10 application under s 105 B T Act A I R 19’4 Pat 104^3 Pat 67*(i923) IV 
373=»2 Pat L R Jdga:^ P I. t ^gi-fglad Cas 5 Where pertnission is gi^’en 
to ?rt«/ja'3/« to lease '•utif property order ts under s 141 AIR J924 Cal 
327=38 C L J 3 i 8 = 77 Ind Cas 907 Order IX and order XLIlf r i apply 
to application to set aside dismissil order for default AIR 1923 Nag 293*® 
J9 N L R H 9=*75 Cas 589 la probiie proceedings involving interest 

of minor. c\cTy rule m order XXXII, is not MnclJ) -md legally applicable 

24 C W N 541 =^$9 Ind Cas 664 General provisions of C P Code app*> 

to Court unJer iha Companies Act l Lah ig7«2 Lah L J 29i=®SS 
Cas 820 Procedure prescribed by order XVI applies to enquiries under cases 
under the Legil Pract (toner's Act 23 C W N 560=50 Ind Cas 806 But 

s 141 does not apply to iwocecdings under s 14 of the Legal Prictuioners 

Act iP L J 576=18 Cr L. J I 32 =*(i 9 » 7 ) Pat 60=37 Ind Cis 484 Provisions 
of Code are applicable to proceedings under the Loftacy Act ^2 C W N S 47®’'*7 
C L J 203 = 43 Ind Cas. 511 The Court could in proceedings under i»e 
Cutrdians and Wards Act pass an order by iny of /n;unc£ion restraining the gtv ^ 
away of a female minor in marniae to an unsuitable husband 28 N L 
A r R 1933 Nag 62=141 Ind Cas 170 Where an apphc-moii 
pauptns IS dismissed for default order 9 rule 9 r«ad '‘'ih « vv 

to restore the application for nrooer reasons 140 Ind Cas 220=1932 ai *v n 
1262 = 36 L W 586 No appeal Ties from an order rejecting m application to 
set aside the d smiasal of an application for restoraiion of a suit dismissed in 
default 38N L R 83 = 130 ind Cas cpb-A I R 1932 Nag loj It >a doubtful 
whether s 141 and order 9 rule 9 apply to an application to set aside an omer ot 
dismissal for default of m appltcation to set astdc an ft par/r decree A I ^ ’933 
Rang 406 The Insolvency cfowt has ibfe same inherent powers as 
exercisng civil junsdiciion and has power to mate supplementary ordere Wf»^ 
protection of creditors A- L R 1933 Pat 180= to P 163= A I U J 933 t*' ®'« 

41 Ind Cas 836=13 P L T 775 

142 IS 94 J All orders and jiolices 
Orders and notices to be <« cerved on or given lo any person under th^ 
Wiling provisions of this Code shall be tn writing 

143 rs 8S] Poslas«, »l«re clWrgeaWo o.. n sammws or 

i‘*<» La. ao 1 » issued under this Code and forwarded by 

Posiagc post, and the fee for regislermg the same, 

shall be uaid willun a time to be fued before the communicaiioii is made 

Prov ded that the Local GoverumeU * may remit such postage, or Re, or 
both, or may prescribe a scale of court fees to be levied in Iicu thereof 

144 fS 5 S 3 j fij Where and rn so far as a decree is varied or re 

ver>cd, Uic Court of first instance shall on 
Apphcatiofl for rcsiJiui ion the appItcRian of aiii party enutled to 'any 
benefit by way of restitution or otherwise, cause such rcstitiition to bo roaiJe 
as wifi, so far as may be, pi ice the parlies m the position which Ih-'v would 
hai e occupied but for such decree or *ucli put thereof as has been larieJ or 
reversed, and, for this purpose, the Court may make any orders, incluJinc 
ord.t, for llio itforfo rrf »»J for Hie of inlctesl, dami.es 

comiicnsatlli,) a ul incsno ptorils, »llicli are |,rO|orly con.eqiicnlial oil sSoll 
variatioii or ri-versal 

(a) Na siut Hull b: iiiitiloli.d foi ihe purpose of objainm. , 

non or utlii.r rdiel uliicli coulj li- oli.aiued b, apflical.oj uLe? sib- 
section {tf 


♦ The words “mih the prcMoaj san tio-i of ihe noumn.. r » 

.re oruicied by v a aud brl. 1 p.uH of Hie UeioWu ,\c,,%?J(3a cnr!ir 
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Principle —A claim under s 144 is governed by tlie same princ pics that 
appl> 10 a diini for money I id and receded Where pursjant to a decree or order of 


of the Court should be held entitled to retain such money or property as against 

and who was chiming resiitu 
4 • R 19JJ Rang 356 The obvious 

I * II • IS to plate the successful liti 

gant so far as possible in (he position m which he would have been had the 
original decree not been passed against him and the unsuccessful parly 

IS also liable for the delays of the Court 16 R D 503=13 L R 293 
•"13I P 143 It IS a duty cast upon Court to enforce the obligation 33 C 
027 sere also jJ V “9 affirmed 0 48 I A 43=38 A 163 P C , 23 M 306 13 
C L, J "43 t3 C L J 1S7 \ I R I9 jO Mad 787 = 59 M L J 325 , A I R 

1929 isag ijS'-iiylnd Cas 288 

Scope of the section — This section applies only to cases where in execution 
of a decree passed b) one court a benefit is received by the defendant and that 
decree is reversed or set aside subsequently by a competent court AIR 1931 
Mad 8 j=6oM L ] 219=33 L. W 259=130 Ind Cas 451 The principle of 
ibis section is not confined exclusively to matters m execution Tlie poverof 
resolution IS inherent m ( 

M L J 79=*33 L W 

decree 1 as been set aside , 

Cas 60' Tl s section 

PnvyCouncl A I R t9’6 Lah 488=7 Lab 232=8 Lah L / 338-27 P L R 
4CO-93 lad Pas 93! Right ol resiiiuiion 1$ not limned to reversal of decree in 
appeal but applies equally to cases where a decree has been reversed or suppressed 
by some ulter or proceedings (1916) i M W N i55-wM I ? M L T 

ion to 

• » d nor 

ment 


an application lor restitution as a 
Ins representative an apphcauoii fo 

360=51 Ind Cas 375 Where decree h ^ 

of restiiuiion party taking benefit of the decree cannot object to the restitution 
application 34 C W N 746=520 1. J 505=130 Ind Cas 236-A I R 1931 
Cal 42 

Tins section is mandatory and gives no discretion to the Court The legal 
representatives or as»ignecs of a parly liable to restore possession are equally liable 
6 L W 568 = 42 Ind Cas 523 The powers given by this section can be exercised 
byallCourts Civil or Revenue 46Ind Cas 475— ii Cur L. T 3 Section 144 
docs not deal with resiiiunon only It covers a case of party cninled 10 a benCt by 
way of rcstiiunon and empowers a Court (o do justice to the parties to the suit 
A. I R 1929 bab 657—118 Ind Cas 389, see also A 1 R 1930 Pat 473 = 11 
P L. T 361 = 125 Ind Cas 779 , A I R 1937 Lah 635=103 Ind Cas 657 
Apart from s 144< rcsiuuiion can be granted under s 151 A I R 19:6 
Lah 685 = 96101! Cas S04 , scealsoA I R 1924 All 718=46 A 767 = 22 A 
' 673-84 Ind Cas 75 . 75 Ind Cas SsS—A I R 1924 t-ah 5S3 , A I R 1925 
-dad 363 — 83 Ind Cas 138 , A I R 1921 Pat 8oo=S P L T 553 — 73 Ind Cas 
310, A 1 U 1915 Pat (F B)=3Fat 371=5 I* L T 143 = 78 Ind Cas 200, 
A I R 1922 Cal 28=26 C W N 408-3$ C L I 53-»64 Ind Cas £64 AIR. 
1924 Lah 583=75 Ind Cas 858 , A I K 1923 Cal zS — .6 C W N 408 = 35 
C iL J 53=64 Ind Cas S64 


^ 1 : 


The wood restitution implies that a party who applies under s 14* 
should prove that he was in possession of someifi ng, the restitution or restcra 
tioii of wliicli Ic seeks AIR 1931 Mad M L, J 7i9=33 ^ 

2S9-(J93<?) M W N 1245=130 Ind Cas 4 jt Of otherwise rancdiateiy 

C. C H Vol 1 - 4 S 
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follow inj, resuiutioa provulc for cises wlicre u u not possible to make 
restitution in tlic sense of rcstorin,; ilic \cry propeny lost to tbe peuuoner 
A I R igjt Mad 3is=6o M L. J 2I9=*33 ^ W aS9='i3olnd Cas 451 , see 
also \ I R igjt Rang’ 21 fl c restitution should dear the account between the 
panics and Icatc no claim on one side or the other AIR. 1931 Oudli i2®7 
OWN 1075=129 Ind Cas 326 Rcsiituiion must be granted as a matter of 

course and IS not discretionary /V I R 1928 Rang 293 = 117 Ind Cas 57 , A I R 

1926 Lali 6S5=*96 Ind Cas 804 Decree in ano her suit in respect of same 
property beiwccn same parties cannot be affected by any thing 10 s I44 

AIR 1929 Ail 537=118 Ind Cas 519 AIR 1929 Cal 8i4““33 C 

\V N 90S fhts section is not exhaust ■■ 

restore any party which has sufft.rcd any inju 
1929 Lah ! ” ^ rSn*t*‘r il <5 


decree 11 
988 = 84 I 

mclu les 

i^o=SoI i 

therefore 

S5I-J I' ■ 

rnr ironrriv no ULsa i, 


side or the other 139 Ind Cas 326^/ .. . . 

By liberal consiruction this section can be made applicable to claim to recover 
money overpaid under a decree 33 Bom L R 155? The expression par‘y 
includes representative of a party 138 Ind Cas 200=33 P L R r 1 /-,* 

193a Lah 527, see also \ I R 1932 AH 239-'932 A L J 209**37 
39 , A I R 1 33 Pat $64 . , 

suance of an order of 
court has the power 
Il Court to direct the 

creditors to refuid the amount I43 It'd Cas } 3 ^^i 93 - A L J 1093=^ I R 
1933 All 117 , u .. j 

Decree varied or revei sed — Section i44 app* es wnere the decree is varied or 
reversed and not 10 a case wVre as the result of a diprent suit the title of a persoa 
derived by purchase ii idci qu te a different proceeding m execution of a decree 
wh cli stands unreversed s quest med A f R 1929 Cal 814 = 330 W N 908= 

57 C 226=125 Ind Cas 645 ' f R 'OJQ Caf 89=560 SSO=»iaolnd Cas 807 
Kesiiiuiion should be orlercd only ''ben applicant discharge h s obJivanon under 
the reversed decree AIR J929 Kang 156 7 Rang 107 = 117 Jnd Cas sr? 
Where a decree is reversed costs realised u idcr the same must be refunded 
wrespeciive of lUo fact that the suit property was given to chamy or any other 
purpose 54 It'd Cas 816 Plsiotiff ge t ng decree for uses of a well which is 

reversed on appeal but on sreoad appeal restored was eniitled ior a compensatma 

during which be was kept out of enjoyment of the wafer at Bom I. R jcy=/i n 
,/v RWsoInd Cas 715 Auction purchaser is bound to restore possessioato 
I appeal During pendency of appeal 

for ilie purpose of tranference of 
but see 30 M I J * 

47 Ind Cas 628 = 4* ’ 

purchaser and the decree is set aside 43 U ■’»5=2<jBoaj L R = /- 

ijo It is only a purchaser who is not a piny to the sa?t or 

,s entiled to keep he property purchased by lifm In all 0 her^cascs'^lhf 


28 C W il 
word court 

= 7 N L J 

e and cannot 
I P L. %V 
1 the code can 
in vie V of the 
144 and section S»o or ilie old code 
IS not due to the variation m decree 
not objected to cither at the time of 
A I R 1922 Mad 96=(i922)hi W N 
The meaning of the word? 
lossible place the parties la 
for such decree is that the 
and leave no claim on one 
7O W N xo75=A 1 R 193* 
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purchaser is liable to be defeated on the reversal of the decree in execution of 
which the sale IS effected A I R 1026 Mad 78=aS M 767 = 49 M L J 452= 

■ . i cr ob allied possession of the 

rcc but under colour thereof, 
n if the decree be set aside 
. L. J 551 = 28 P L R 62 = 

of equitable jurisdiction sets 
^ 6 - *-005 decrees Creditor of the 

decree holder attaching the dee 

restitution can be had against hii * 

796=39 M L J 225=127 Ind • ■ 

execution for s 144 (2) to apply - - - , 

rejected su t for possession and dcclara 100 u barred AIR 1931 Cal 14 = 34 
C W N "07=f9lnd Cas 403 S-ction 144 applies where a decree is vined 
Or reversed A decree is oily varied or reversed by a superior court on appeal 
or on revision or on reference Bitifa decree is set aside either by a proceeding 
to the suit Itself or by a decree 111 another suit altogether or if, without being set 
aside by such a decree, 11 is superseded ilies- are matters which are not 
within the words of the section AIR 1931 Cal 14 = 34 C W N 707-=i29 
Ind Cas 403 Where the preliminary decree is varied or upset by the appellate 
Court, the hnal decree passed thereon and all execution proceedings taken m 
pursuance of the 6nal decree fell through even though no appeal is filed from the 
final decree Application under s 144 is not barred on the ground that there was 
no reversal of final decree in appeal 1931 A L J 66i=A 1 R 1931 All 635 = 
ys Ind Cas 6sa This section prescribes a remedy which is separate from and in 
dependent of tl e remedy under Of Icr 21 rule 9 tbiH This section is not coifined 
to cases where resmut on is ch me I on the reversal ol the decree in first and second 
appeal but apples also o case of variance of decree cffeciod by compromise 1933 
M W N 641 SCO also 144 lad Cis 69 >“^ I B 1933 Lah 791 The right to 
apply for restitutio 1 really on the date when for the first time a dec sion is given 
which entitles a party asking for restitution to have restitution 144 Ind Cas 150=^ 
A I R 1933 Cal 422 

Bastitutioa— Restitution means restoration of parlies to their former position 
before passing of erroneous decree that is reversed AIR 1929 Nag 138= 
X17 Ind Cas 288, see also A I R 1927 Lah 625 = 8 Lah 356**9 Lah L 
J 359=28 P L R 695 = 104 Ind Cas 817 Where a decree is reversed in an 
appeal filed by one of the defendants the other defendants are also entitled to 
apply for rcsmulion A. I R 1927 All 182=98 Ind Cas 1042 Where a decree is 
passed with a reservation as to tho question of restitution the party taking benefit 
of the decree cannot object to the application for restitution AIR 1931 Cal 
42 — 52 C L J 503=130 Iiid Cas 236 No restitution can be obtained against 
bona Jide zMzuon purchaser through Court competent to hol'^ the sale AIR 
1925 Lah 176 = 79 Ind Cas 57 Where an decree is passed the judgment 

debtor IS eiunled to restitution of property lost to him m execution on the decree 

• st 

jr 

-• r “ J" ^ J jwA = j4 jilu v^as jOS 

Where disputed property is m the hands of a Rerciver such custody is for the 
benefit of the true owner and rcsitlulion can be ordered in favour of the true 
owner A I R 1928 Pat 260=7 319=108 Ind Cas Sg Where a decree* 

holder gets possession of the property in dispute wiihoui executing the decree the 
owner of the property can claim restitution on the decree being set aside 18 A L 
J 729=2 U P L R (A) 238=41 A 568 

It IS the parly vvho is eniiilcd to rcstiiution who can apply to the Court and claim 
the help of the Court in the matter 11 is for his benefit that the provision has been 
introduced The restitution must be such as will put the parties in ihe posit on 
which they would have occupied but for the wrong decree The party who is to be 
assisted by Court must be put into the position which he could have occupied but 
for the wrong decree It is no answer to that provision to say that it Monot o« 
given cffLci to because the other party happened to gam no benefit by the ’‘ro'ii, 
decree or order which has been made 55 M io'j=6a M L. J 3S3 = 36L S * 

1932’'' N I044=l37lnl Cis 3|8 = A I R S> buciui i<4 « 
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_ -J X 

' w . > i n j 1 i' a ^ 3 f rcr=^^»l^ ^ 

ii» r 3 *■ c- 111 * ^=.i<3 1^ ri 

I r I,j:l' 3 i 7 .‘3 o J'-'~zu-= :x ^ 

“ '-s.- ^ V111 - 


of 


All' ini ILn^ l<3 Or-zt 1 -» • — _ ...•j ijfi ?■••• Noresiti-joa 
'an Ic o!>^ueJ asa -U V“-« i Tr?. 7 Reslujoa 

Inll.IcMlc A I K \rS}^^ ^ 


t pjttT to gra-i 

. I R. 1534 j2- 


J nl I U c ^alc A 1 1 * *7 r-^.. »= v»fnre the erroneous ctQ' 


n 1 j n n llic luliic lucnt l*o» ucn uVea Uf ^ .,^,a up by ibem of 

l( ii iinl lUil o;uc(I by I 


lliclr tmt\ iccnr 1, ii remoitly rcsjlimg froTi that 

lJl-5 J 

■ I' irr Ii 
U t A 
A M< I 
ill I irc U 
1 III t i«n 


-'^cr this section nbeu ibe 
jPzt. 6S,-I!2 M as 
bs a party to ibe suit, 
can !>= c'aimcd irbue » 

,,6=, Bur L J “ 

rscd Ihongli sale « not 

I IM I ... I I. I 111 In I MC. HI of ll.c Jifopoily sold "> “'n“‘'°" j 5 , s US 

).i I •.|i|.l)ina g' »/, Cd C« %« Provided 

till .1 I It i.jtihik 91 -I 8 N I R ”f„„belher 

iilc I <ir Kv.r.. I tine scclion appi cs It do s^not jiad 

. * . . tiOT are m substyce 

* Court 67 Ind Cas 

auction purchaser in 


ii.Ir./ir/r k ice llio'sik till (all iliroiisli if decree is “'/I'fA 
<11 (II tifc of in uinoceiii purchaser m S®®^, ro7Jv86/nd 


; L Jt 73- So bid Cas looa 


I ijiiti uisty nffckicil liy c ) I luc.1 uf ilic parlies t< 
ens 3761 but ICC A I R t;}4 bind lOi— 17 S 

Wlicto i decree <» set is de ifccr eondrmalion of sale the auction purebasw can 

i| IkHion under a 47 recover his purclnse money A I ^ * 7 * 3 Jp“43 A 



here in order of abitcmcnt is set aside restitution of the costs paid as 
' in ^ ^ >929 Mad 70=1922 

— • Vliere a prelimimry decree 

passed pending the appeal 

„ ■ . ,* fi-covered under the final 

ilcercc IS tmiilc I to restiiution of the amount from the party who received it 
37C L J 4S«-43l>id CIS 775 A purdnser at execution sale in a mortgage 
ilecrcc piyint. Goicrnmciit rcitnue on the property for 4 years afer nhich period 
the sale IS set ns de is cm lie I to rcMiiuuon of amount against the Receiver 
of the morihiRcl j roperi) 5 » 1 "** Cns 706 A decree for cost for Rs 49 

second Rs 15 
arising whether 
nient of costs 
low lint 1/ the 
vculd not have 
rt passes a joint 

' sits the decree 

,1 to a refund of 


icfunl can nti»c un Icr those circumstances 35 C W N ‘i^o. The same pnna'' 
I let ni nre npphcaUc to rcsiiiuiion proceedings under s 144 apply to those Ser 


f proportionate 
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\V. N 483*530 1070=134 Ind Cas 906 
of matters done under tlio decree or as an 


ha\e not anser 

of, and nlio are „ 4 

V , '"emporJry Subof 

. Tempoary Subor* 

- art of first instance 

« • 931 Mad 103=13 

. • , . "Court of first instance' 

d according to the general 

•- 1 <43 u viw < a j, , . ■ D cases whctc the Court 

of first Kisiancc has been abobshed and also to ciscs wJicre ihe Court of first 
instance has ceased to ha\ca 

161 = 95 fnd Cas 587 Court , 

nhcre the \analion or resersal 1 

by a surpenor Court if the case comes witlim the purview of the section no matter 
N^hether the question IS simple or complicated. It Will have to be determined on an 
application nude under it and a separate suit would be barred A I K 1931 Cil 
42 = 52 C L J W N 746=i3oIod, Cis 236 TheworJs 'Court of 

first instance ' must mean tint the appIi._a‘ioi» for rcsuiuiioii must be made to the 
Court which did the act which turned out to be wrong ind not to the appciintc 
Court A I R 1931 Ring 2t 


laterest— Thu section cortinms an express provision l)vH the Court shall in 
Us discretion avard such interest as it choo>cs and the fact that the principal only 
>S secured by the hon 1 „\en by the executing creditor withdrawing money from 
Court does iiu tbiolvt. him froat paying inieresc a I’af L J *49 — 39 Ind wa? 2Z 
Interest Can be a varded on co3t> refunded aoO C 337 = 40 L J 729=43 Ind 
Cas 337 , see aUo \ I R t9M A» • 

41 M 3i6-(.t9i7) M W N 669 
A I R 19*9 

153=58 ML < * 

333 = 8 Lah I • 

lo Court and _ . . 

89 Ind Caa 6 o 3 = A I R 1925 Rang « 
tVI R 1915 Dom 313 = 27 Bom L R 
awarded by the decree the Court has 
of interest by way of restiiitcioo A LI 
Cas 417 A party m whose favour an 

ofcostpatdby him under a decree subsequently reversed is cntulcd to interest 
thereon 54 M 887 = 131 Ind Cas 832 = 33 L \V 6i8=A I R 1931 Mad 561 = 
6x ’tl L J 34 , 35 C W N ijcJ , see also A I R 1932 Ca) 313=137 Ind Cas 294 


" estoration of possession mesne profits 

• es or not A I R 1931 Nag 113=17. 

• • of a decree in appeal, the appcllinl 

u from the properly of which ho In I 
been deprived 53 bid Cas iiq.seealsoA I R 1915? C 93 = 38A lGj-43 1 A 
43=20 C W N 435 = 23 C L J 4 il = t8 Bim L R 383(1* C)-33lnclCi» 
503 , 3t C 98? , 6 C W N 7/0 , 53 Ind Cas 119 , at A 1 , 20 A 430 , 13 A 

262 , 69 Ind Cas 278 = A f R 1922 P C 269 , 24 C W N 50 , A I U, > 9 M 1 ah 

486=6 Lah L J U3 = 8olnd Cas = - . • 

Cas 807 , A 1 R 1929 Cal 58t 

M L j 3i9“i30 Ind Cas 451 • . ■ 

declaration and possession is decret , 1 

s t4V A I R 1927 Mad 893=39M L T 94=*37 I- W 188 = 104 JnJ C«» ;6!t. 

Order for mesne profits auer decree » not one for resiuuuon uii Rr » 114 A'» 

execuvinc Court has ample power to make an order to prevent "fut 
csseniiallv a miscarriage of justice and a seiwratc suit is not ncucss iiy A * 
ic)’7 lah 5*6=23 P L R 128=103 lad Cas 328 , see also 9 l^li 1 ^ 
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10 jvhcthcr ihc person in poassession under the decree if the 
m possession is yet to be decided An application 
first ' profiis would be m that cose premature and limitation will 

when ‘s decide! that possession is wrongful A 1 K 1923 

joiBiS N L R 200=76 Ind Cas 25 . Where the landlord decree 
u r ourchasc^ properly m cxccuiton of rent decree and let it to another tenant 
I do decree w IS subsequently set aside at the instance of the judgment debtor 
////lint tenant judi,menl-deblor was emillcd 10 restitution of possession as 
•^^^11,-1 ,|3C new tenant and to mesne profits against the landlord for tbe period he 
out of possession 24 C W N 50=290 « 

uliimatc decree holder can get compensation for ar 
o/thc execution of the decree ot the lower court, _ 

, refits for a period prior to the execution of such decree as the object of s 144 >s to 

phec the finally victorious party m a position which he would have occupied if the 
erroneous decree had not been executed AIR 1921 Lah 234=4 Lah L J 
j^j=63Ind Cas 807 

made to court 
or the same is 
^ 3 = 65 Ind Cas 

lit by the courf 
which IS limited 

”-3 ^ t 

, as time barred 

^ 4=34 C W N 

mption suit for 

alleged waste by him while in possession of the mortgaged properly must be 
settled only at the time of the preparation of the decree for redemption It cannot 
be gone into in an appl canon for restitution under s I44 nor can a separate suit 
he for It A I R 1925 Oudh 654-S8Ind Cas 529 Where the filing of a suit 
involves as a necessary consequence an injury to property which cannot be compen 
sated by the giant of costs in the action a subsequent suit by defendant for dainage 
IS not barred . A L J 636 = 69 Ind Cas 

173 Section • nedies available by way or 

resmu.ion A .'"V.T'Si 

when the sale 1^-134 Ind Cas iijr Smt 

Isnotbarrcdw ci.11.. « ^ ~ , 0/ inherent power 58 C 

465=A I R 193J Cal 517=134 I»»d Ca* 572 

p„„prt,ira_This section IS not a rule of substantive law but lays down merely 
A I R J928 All 293=50 A 767=26 A L J S87=W2lnd Cas 
?76 ^ A^appheatVon for restitution is not an application for execution A I R 
ilL Lah 961 = 1-0 Ind Cas Z04 A I R 1923, Nag 94=71 Ind Cas 4’, 

A L R 1926 Mad 8i3=5' M L- J 161 = 95 Ind Cas 587, 40 M 

78o=a8 Iid^Cas 806 AIR »926 Oudli 199=13 O L J 731 = 1 Luck 

40=92 Ind. Cas 23 Proceeding, under 5 144 of the Code are not execution 
oroceediogs although they are of course in the nature of proceedings m execution 
to enforce either directly or indirealy the final decree A party to an application 
under s 144 need not have been a party to tbe decree Section 144 includes matters 
which an execution Court or Appellate Court could not ordinarily deal with 
and the word party m the section is niM used m the sense party to the suit' 
but means party to the application A I R 1922 All 238=44A 555 = 20 A L } 

456=66 Ind Cas 545 Only Jhe Court executing the decree can restore the 

property to the judgment debtor by way of restitution A I R 192S Pat to2=iia 
Ind Cas 717 I" proceedings and proceedings therefrom (such as proceed 

iDgs under s 144) the objector under order 58 is party to the suit md the decree- 
holder and the judgment debtor arc the other parties A I R 1020 Lah 6t7= ..8 
Ind Cas 389- Restitution proceeding not being one in execution. Order 45 Rule 1 c 
ges^not apply to application for restitution A I R 1927 Pat 208=102 Ind^ 

A auction purchaser for value is not a party to the siiii henrp m 

refusing 
R 19-S L 
res toting 

35® An order nndcr S 

C P Code IS an order deeding a qoesiion nndcr s <7 (l) and is Ihercroro appeal 



• • Ca» $01 fi no 

e o 0 ) I a| peal ell 

alHrtns ihe frat ^ppdIale Cauris order reverainj, irn) Courts dbcrte \ I J< 
1926 Cal 98 l» 9 Jlna Cas 960 \ jod^mcm debtor apj Ud for cxccuioi 
the decree holder, transferee and ceriaio oilier persons and was successful 
The purclaser then appealed and the order uas set as Jc iliejud^mcnl duhior 
then made a second appi cation for resmut on against il c decree liol kr fur loss 
suffered by him on account of the sale ilett that u wis a conn luiiio i of the 
first application and so not t me barred 19A L J 549-3U I* L it 9l«6j Ind 
Cas 184 In cases not fating strictly u thin s 144 unlcrwlich resiituiiun is In 
certan cases imperative rest tution 1 cs in the d scrci on of ilocoiri ml will lo 


as 78 see also I 93 ‘ M W N 1006 , 
1 R 1933 Rang 180 \ I R 19J4 

not barred where proceed gs are 
I 9 J 4 Pal 150 


■V I R lOao Ranrf 241 = 8 Rang a7r = i261nu was vi * « payable 

on memorandum of Appeal aga nst sucls an or Ver 

wih Art I Sell 1 Court Fes Act A 1 R 193“ Lah ^“>‘3 270 No 
advaloreLfeebutaftcoflts « " "1?,""* J" ’'‘Sl'V'i s Sh" ' 


aavaiorem tec out a tec oi iv* « •» ‘v^- • rr 
A I R. J9J7 Lab 635 = 103 !«>«» see also 

I Id Cas 491 A I R 192s 577-4 Pat »9t=7 P ^ 
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Appeal —Where an appUcation is made under s m ind an order is passed 
under s I 44 read with s iji u is appealable, e\cn though it is subsequently held that 
s 144 had bearing on the case and the application thereunder is competent, 
n Pat 153=140 Ind Cas 482=A I R 1932 Pat 317 

145 - [S. 253 ] Where any person has 
become liable as surely — 


Enlorcement of liability of 
surety 


(a) for the performance of any decree or any part thereof, or 
(^} for the restitution of any property taken m execution of a decree, 
or, 

(r) for the payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit or 
in any proceedings consequent thereon, 
the decree or order may be executed against him, to the extent to which he has 
rendered himself personally liable, in the manner herein provided for the 
execution of decrees, and such person shall, for the purposes of app'‘al, be 
deemed a party within the meaning of section 47 

Provided that such notice as the Couit in each case thinks sufficient has 
has been given to surely. 

Scope of the section —Objection of s 145 »s expeditious enforcement of 
liabilities against sureties The surely can raise any defence that is open to 
him A 1 R 1923 ^iad 340 = 44 M L J 171=17 L W 473 = 72 lod Cas 194 
This section does not apply to sureius of an administration bond AIK 193# 
Rang 248=6 Rang 474= lia W Cas 427 , Scclion US applies where smeiy 
IS only personally liable and not where charge is created A I R 1928 
B 43 = 30 Bora. L R 19-32 Dora 72«to7 lod Cns 701 This section lays down 
procedure for enforcing suniy's liability AIR 1927 Rang 316=5 I^^ng 4W-*I05 
ind Cas 541 This section applies to surety and m compromise of suit A I R 1920 
Lah 209=10? Ind Cas 4t9 This section does not bar suit It is not exclusive 
remedy AIR 1928 Rang 24 •'»»'' tnfi ns The word 

' decrees ' m the operative part of s 

to clause (c) to which the word • 

Rang 474=113 Ind Cas 437 Sect 

suicty AIR 1026 Lih 544 * 

r nnr annlinhle to (lie case ofa sur« 

may enforce the 
same manner as if 
d by the decree or 

Oiuc.. V. r- o '°S“45A 649-21 

ALT 604=74 Ind Cas 927 , see A I R 19*4 Mad 241 = 75 Ind Cas 830 Order 

discharging surety from surei) ship is a decree A I R 1925 Ml 344 = 33 A L J 59 

!=86rndCas roj Tlsts secaoa incloMs case of surety (or productcan of jud^ent 

debtor released wishing to apply lor insolvenc) 39 Ind Cas 407= (1916) 2 M W N 
27^ see also A I R >921 Pat 73=57 Ind Cas ^03 Forfeiture of security 
will be applied m satisfaction of the decree 25 C W N 36=59 Ind Cas 778 
Liability of a surely for the decree is not affected where a suit once dismissed for 
defiult IS again restored 59 C 1450-30 C W N 749=A I R 1932 Cal 858 
In the absence of fraud or collision a surety is liable by a consent decree 59 C 
1330=36 C W N 749=A I R 1931 Cal 858 But he is not so bound when there 
IS ether sttpulaiion Ji Far S9o=J4£» Ind Cas s65=\ J R ig.j p^t 313 a. 
surety may he liable after a ccrtaimmount 136 lod Cas 629=36 C W N 70t = 
35C L. J 4»3 = o6h W iii=A I R 1932 P C 131=63 M L J 83 (P C) 

Surely bond can be executed by the court without a sun 145 Ind Cas 1004 = 
w M tnorr, ^ 1 R lo?3 M 772=38 L W 450=63 M L J 507 , A I R 
1943 Mad 342=u2lnd Cas 581, A 
M W N 949=33 L \V jis-A I R 
„ . r T ^ 1933 Lah 913, but sec 54A 346=1933 

gMl 121 = 143 Ind Cas Sto=«933 A L J I42=A I R 1933 All 269 fF. B) Exccu- 
lion of decree order contemplated by s >45 execution in manner provided under 
order XX, C P Code A 1 R 1934 Oudh 139. 
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For the performance of any decree — Surely for performance of decree 
arrived at by conipiomisc of suit has been held liable AIR 1931 B 

55=32 Boro L. R 1594 = 551197=128 Ind Cas 903 Sub-clause (i) applies even 
to person who IS surely forhimself AIR 1931 l^ang 65—131 Ind Cas 500 
Surety for performance of decree that may be pissed cannot be discharged for 
•• 3 L W 703 = 92 Ind Cas 

■ igraent debtor ceases on the 

dismissal of the applicition. 
143 Ind Ca« 322 = 360 L J 5f6=A I R 1953 Cal 337 , see ilso 145 Ind. Cas 
285 = 38 L W 254 

For the restitution of any property— A Court cannot call on uipurdar 
to produce property in i ditlercnt suit AIR 1924 All 64=73 Ind CiS 602 
Jud^,ment debtor is not bojti I to iccept him m supurl ttariu m absence of condition 
to lint elTect \ I R i9->9 Lah 3S6— i-oind Cas 421 Liability of a 
can be enforced n execution \ I R 192S Lah i8l = iii Ind Cas 592 ; A I R 


aeiuer on a certain date the property entrusted and the older has never been set 
aside, u IS legal to attach the personal property before that date SOWN 218= 
A I R (J93i)0udh 311=140 L J 548-132 Ind Cas 49, see also A I R 
1931 All 567 (F B)=i34lnd Cas 836»i93lA L J 865 

For the payment of any money, etc— Surety for payment of decree that 
may be passed will not be liable for compromise decree granting time for payment 
A I R 1927 Cal 239-9S!nd Cas 9S8 This seciion is applicable when surety 1$ 


1927 Bom 84-28 Bom L R 1516-51 D 31=99 lod Ca^ 820 

id— Contract of security may be oral or m 
515-43 C L J 493-3° C W N 6o9-9S 
• t apply to security bond taken out of court It 

V.,-, 24MLT4i6=8LW 507=(:9i 8)M W 
N 764=48 Ind Cas 940 Surety bond for appearance of judgment debtor can 
not be forfeited without specidc order for attendance IS served 90 P L R 1916= 
166 P W R 1916 = 36 Ind Cas 73 Simple money decree holder can bring to sale 
surety's mortgaged property tn execution 38 A 327=14 A L J. 385=35 Ind 
Cas 982 Surely s hypothecated properly should not ordinarily be proceeded against 
wuhoutsuit 39 A 225—I5A I J 76^38 Ind Cas 33 A properly mortgaged by 
a suriiy cannot be sold as morigaged property 38 Ind Cas. 130 Surety bond 
for release of judgment debtor can be enforced in execution lo L W 172 = 53 
Ind Cas 673 Immoveable property validly mortgaged as security can be realized 
m execution A I R 1929 Lah 126=7 Lah 352 = 118 Ind Cas 632 , sec also 
A I R 1929 Lah 393=118 Ind Cas 443 Surety bond is enforceable like any 
other contract AIR 192S Lab 61 = 108 Ind. Cas 376 Surety bond not to 
named person is not void and is enforceable AIR 192S Boro 42=523 72=30 
Bom L R 19=107 Ind Cas 710 Punjab court have inherent jurisdiction to 
proceed against surety even if obligee not named A 1 R 1928 Lah 807. 
Hypoihecatcd property can be sold in execution A I R 1927 Mad 416=52 M 
L. J 182=38 M L T 143=100 Ind Cas 841 Contract of additional 

interest by surety can be enforced by decree holder AIR 1927 Mad 
416=52 M L J 182 = 38 M L T 143=100 Ind Cas S41 Surely bond not in 
favour of court can be enforced AIR i926CaI 877=536 5IS“43C L J 493=3° 

C W N 609 = 95 tnd Cas 483 Mortgage or equitable mortgage by surety c.an 
be enforced m execution AIR t926Cal SS9=S4C 1=30 C W N 6Sj = 95"“ 
Ind Cas 90S, A I R 1926 Bora 279=50 B 339=28 Bom L. R 603=95100. 
Cas 696 Decree executed against surety is same decree in suit and not second 
decree A I R I9z6 Mad 574=49 M 325=30 M L. j 584=24 L. Vt -or — 

94 Ind Cas 522 Surety under order X\I, r 23 C P C<^c t* 

C C II Vol 1—46 


s not enforceable 
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Appeal — Where an application is made under s 144 and an order is passed 
under s 144 read with s 151 u is appealable, even though it is subsequently held that 
s 144 had bearing on the case and the application thereunder is competent 
II Pat 153=140 Ind Cas 482«A I R 1932 Pat 317 


Enforcement of liability of 
surely 


145 [S. 253] Where any person has 

become liable as surety — 


(a^ for the performance of any decree or any part thereof, or 

(^) for the restitution of any property taken in execution of a decree, 


(r) for the payment of any money, or for the fulfilment of any condition 
imposed on any person, under an order of the Court in any suit or 
in any proceedings consequent thereon, 
the decree or ordtr may be executed against him, to the extent to which he has 
rendered himself personally liable, in the manner herein provided for the 
execution of decrees, and such person shall, for the purposes of appeal, be 
deemed a party within the meaning of section 47 

Provided that such notice as the Couit in each case tfiinis sufficient fws 


has been given to surel) 

Scope of the section —Objection of s 145 is expeditious enforcement of 
habilliies against sureties The surety can raise any defence that is open to 
him A 1 R 1923 Mad 340*44 M L J 171*17 L W 473^72 Ind 194 
This section does not apply to sureius of an administration bond A i K 192s 
Rang 248-6 Rang 474-112 Ind Cas 427. Section 145 applies where surety 
IS only personally liable and not where charge is created AIR 1928 
, ’ ‘^'1$ 701 This section lays down 

927 Rang 316-5 Rang 494-u>S 
( compromise of suit A I R 2928 

- •« bar suit It IS not exclusive 

remedy A 1 R 1928 Rang 349-6 Rang 474-2*2 Ind Cas W The 'vord 
‘decrees in the operative part of s 145 refers only to clauses (a) and ana not 
to clause (c) to which the word order only applies A I R 1928 Rang 249-o 
Rang 474*113 Ind Cas 437 Sect 
suiety AIR 1926 Lih 544 
18 not -ipphcable 10 the case of a sur< 

1016 SinH a«;=>i9 SLR 390“-> - - , . , 

may enforce the 
Same manner as if 
d by the decree or 
'°S-4S A 649=21 

a''l J 604*74 Ind Cas 927 , see A I R 1924 Mad 241*75 Ind Cas 830 Order 

discharging surety from suieiyship is a decree A I R 1925 \ll 344 = 23 A L J 59 

= 86 Ind Cas 105 This section includes case of surely for production of judgment 

debtor released wishing to apply for insolvency 39 Ind Cas 407- (1916) 3 M W N 
273 see also AIR 1921 Pat 72—57 Ind Cas 303 Forfeiture of security 
will be applied in satisficiion of ibe decree 25 C W N 36=59 Ind Cts 778 
Liability of a surety for the decree is not affected where a suit once dismissed for 
defiult IS again restored 59 C 1450=300 W N 749=.A I R 1932 Cal 858 

In the absence of fraud or collision a surety is liable by a consent decree 59 C 

1350=^6 C W N 749-A I R 1932 Cal 858 But he is not so bound when there 
IS ether siipulaiion 11 Pat 590*140 Ind Cas 565* A I R 1932 Pn 313 A 
surety may be liable after a certain amount 136 Ind Cas 629= s6 C W N 701* 

,50 L. J 413*36 L W III* A I R 1932 P C 131=63 M L J 85 (P C) 


3as 1004 = 

293 ■ 37 , A I R 

•93 . ■ as 581 A 

I R S=A I R 

•93 ^ 4 346=1933 

All 121*142 Ind Cas 5>o->933 A L J I42*A I R igjjAlI 269 (F B) Execu 
lion of decree order contemplated by s 145 » execution m manner provided under 
order XX, C P Code A I R I934 0udh 1^9. 



S 145] 


TUB CODE OP aVIL PROCEDURE. 


361 


For the performanco of any decree — Surely for performance of decree 
arrived at by compiomisc of sun has been held liable AIR 1931 B 

55=32 Bom L. K Ij94 = 5j B 97=128 Ind Cas 90J Sub-chusc (1) applies even 
to person who IS surety for himself AIR 1931 Ring 63->l3t Ind Cas 500 
Surety for performance of decree that naay be passed cannot be discharged for 
misconduct of defendant AIR 1927 Mad 29|«a23 L W 705 = 92 Ind Cas 
23I The liability of surety for appearance of judgment debtor ceases on the 
surrender of the judgment debtor to the Court or on the dismissal of die application 
143 Ind Ca« 322 = 360 L J 5P6=A I R 1933 Ca! 337, see also 145 Ind Cas 
283 = 38 L \V 2,4 

For tho restitution of any property— A Court cannot call on suput hr 
to produce properta n a ditlercnt sun A I R 19'4 All 64 = 7jlnd Cas 602 
Judgment khtor is nr bojn 1 10 arrept 1 im in suputt nimt\\\ absence of condition 
10 that effect \ 1 R ig'o 1 ah i"-i’olnd Cas 421 Liabdilj of a rw/5/// ftr 
can be enforced n execution \ 1 R 192S Lih i8l = lll Ind Cas 592 , A I R 
1921 All ->20-19 \ L ] 247=62 InJ Cas 719 frr for live stock can not 

be proceeded at,ainst in execution sumcnarilj t6 N L R 178 = 47 Ind Cas 956 In 
case oI handing over of property for safe custody to third person on execuiiiig bond 
vviui sureties can be proceeded against in execution but the decree holder must get 
the bond assigned 12 L \V 329=30 M L J 472“(i02o) M W. N 784-60 Ind 
cas 134 Where a jujlirrcfir has already received a s ah I order IronMhc Court to 
aemer on a certain date the properly entrusted and the older has never been set 


aside It IS legal to auach the personal propenj before that date 8 O W N 218 = 
Tn,; 311-140 L-J 448-132 Iml Cas 49 , sec also A 1 R 

i93tAll s 67(F B)-i34lod Cas 836-1931 A 1 j 865 


j 865 


may 
A I 
for 

on i-A^ 


^ ^ 681-97 Ind Cas 787 Surely for produclionof 

goods by order of trial Court vs bound by order of Apneihie Court also A 1 11 
192700m 84-28 Bom L R 1516-510 31— 99 InJ Cas 820 


Enforcement of security bond— Contract of security may be oral or m 
writing A I R 1926 Cal 877=530 5I5-43C L J 493“30 C W N 609-ne 

Ind Cas 483 This section does not apply to security bond taken out of court it 

has to be enforced by a separate sun 24 M L T 416=8 L W S07=(i9iBjM W 
N 764=48 Ind Cas 940 Surety bond for appearance of judgment debtor can 
not be forfeited without specific order for attendance is served 90 P L R 1916 = 
166 P W R 1916— 36 Ind Cas 73 Simple money decree holder can bring to sale 
surety's mortgaged property m execution 38 A 327=14 A L J 385 = 33 
Cas 982 Surely s hypothecated properly should not ordinarily be proceeded against 
vvuhoutsuit 39 A 225=15 A I J 76=38lnd Cas 33 A properly mortgaged by 
a suniy cannot be sold as mortgaged properly 38 Ind Cas. 130 Surety bona 
for release of judgment debtor can be enforced m execution 10 L W 172 = 53 
Ind Cas 673 Immoveable properly validly mortgaged as security can be realized 
in execution A I R 1919 Lab Lah 352 = 118 Ind Cas 632, sec also 

air 1929 Lah 393=118 Ind Cos 443 Surely bond is enforceable like any 
other contract AIR 1928 Lah 61 = 108 Ind Cas 376 Surety bond not to 
named person is not void and 15 enforceable A I R 1928 Bom 42=52 B 72=30 
Bom L. R 19=107 Ind Cas 710 Punjab court have inherent junsdictioa to 
proceed against surely even if obligee not named A I R 1928 I ah 807. 
Hypothecated property can be sold in cxcoition A I R 1927 Mad 416=52 
L J 182=38 M L T 143=100 lod Cas 841 Contract of additional 

interest by surely can be enforced by decree holder AIR i 9'7 Mad. 
416=52 M L j 182 = 38 M L T 143-100 Ind Cas 841 Surety bond not in 
favour of court can be enforced A I R 1926 Cal 877=53 C L J 493=30 

C W N 605=95 lad Cas 483 Morlgige or cquiiable mortgage by surety can 
be enforced in execution AIR i926Ca1 S89 — $4^ l = jO C W N 683=^.., 
Ind Cas 90S , A 1 R 1926 Bom 279=30 ^ 339=28 Bom L.R 60^-95104 
Cas 696 Decree executed against surety is same decree m ran and not seco^ 
decree A I K 1916 Mad 574 = 49 M 323=30 'L V. 5.34=24 L. v\ 

94 Ind Cas 52; Surety under order \XI, r 23 C P C<xlc is not enforceaJ,« 
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Decree holder must obtain assi},nment of bond 25 M L T 22O“(i0t7) M \V 
N 2ig=9 L W 476=52 Ind Cas 410 This section does not help to realise debt 
due by surety for guardnn of man by summary procedure 41 M 4o=(i9i7) M 

by surety is decree for purpose 
' 414=39 /nd Cas 64S The court 

j , . - - - Order in favour of the judgment 

creditor in case of deposit A 1 R 1922 Bom 340=46 B 702 = 23 Bom L R 

1203=04 ind Cas 648 The properties of this surety charged can be direc*ed to be 
sold on default of payment with a date fiitcd A. I R I9i8 P C cc=42A is8=4j 
I A 228=22 0 C 212 = 38 M L J 302=18 A L J 263=22 Boro L R 52i=*S5 
met Uas 550 (P C) Surely for receiver can be proceeded against the execuiion 10 L 


A I R 1934'Lah 401. 

Liability of surety — Surety's liabilities are co extensive with those of the 
judgment debtor Decree holder can proceed directly against surety on dismissal 
of appeal 117 Ind Cas 65 , A I R 1933 Nag 287 Surety is liable for not only 
property but us profits also A t R 1929 All 90^ = 118 Ind Cas igi Surety 
agreeing to pay instarment in case of defiiuft js personalfy haWe even mrhouf 
express stipulation A 1 R 1930 Lah 185=124 Ind Cas 677 Where judgment 

debtor is absent m execution proceedings, surety for presence ofjudgment debtor is 
1 able 689 Contract of surety is revocable 

A I R Discharge of surety for decree holder 

extendm tionary A I R 1930 Lah 896=129 

Ind Cas ^ discharged if execution is taken our 

AIR 1929 Lah ^70= ug Ind Cas 485 ^Execution against judgment debtor 
before proceedings against surety not necessary AIR 1925 Rang 135-84 Ind. 
Cas 998 , 6 Rang 474= A I R 1929 Rang 249=112 Ind Cas 427 Surety for 
appearance can be discharged but surety for performance of decree cannot A 
I R 1929 Lah 43>«n Uh L J 141-30 P L R I30“2»9 Ind Cas 
419. Decree holders absence does not excuse non production of judgment debtor 
on date fixed AIR 1928 Lab 974—116 Ind Cis 554 Where judgment 
debtor fails to apply for insolvency m iime fixed makes surety liable 
A I R 1928 Lab 974 = 116 Ind Cas 554 Surety for party m suit is for 
successor in irust though not on record A J R ipaS «ag 294—109 Ind 
Cas 636 Surety is not fable for not producing judgment debtor on any other 
date than named even if Court is closed Air 1928 Lah 696-10 Lah 

L J 401 = 109 ind Cas 546 Surety is liable for Receiver s accounts unchallenged 

but subsequently discovered to be improper A 1 R 1937 Rang 334=6 Bur L J 

15 = 100 Ind Cas 996 Surety for deceased is not liable on decree against wrong legal 

representatives A I R 1927 Dom 63=50 D 8o-» = 28 Bom L R 1382 = 100 Ind 
Cas 186 Liability of surety can be enforced agaiust his legal representatives 
A I R >92*^ Sind 294=19 SLR 165=98 Ind Cas 136 This section applies to 
surety even m compromise of suit A I R *928 Lah 209=103 Ind Cas 449 , 

99 P W R 1918=45 lod Cas 99"’ TJe property given as security can be 
realised by the decree holder m execution and no Separate suit is either necessary or 
maintainable 6 L W 762 = (i9i7) .M W N M L j 84=41 M 327= 

43 Ind Cas 187 The fact that the security is given does not take away any lecal 
right which a decreeholder otherwise has 3 Rat L J 176 = 4 P L W 216= 

43 Ind Cas 454 Where sureties hive subsUnually complied and have though 
some what late produced the judgment debtor ihc extreme step of excuting 
the decree must not be taken AIR J925 Rang rj;=2 Rang- 567=84 /nd 
personally for decree debt if he fails to 
^ * R 1924 Lah 490=6 Lah L J 
asks for nme to bring the judgment 
time and the judgment debtor ts brought 
“'Sparged A I R 1924 Rang 
■'^^justment of an execution can be 


proceeded against in execution under this scciioa A / R. 1925 Sind 2?=i7 
b L R 257 = 83 Ind. Cis 870 Dismissal of execution m which security 
iurmshed is no bar to enforcement of the bond by separate execution A I R 
1924 Pat 487 — 51 L. T 336=81 Ind Cas 702 An assignee decree holder can 
^piocwd in CMCUI.OO niainst ihe sureij It ,s „„ necessary for him to get an 
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assigmment of the surety bonj and insututtf a suit 142 Ind Cis 363 = 1932 
W N 1296 = 37 L W t27 = A I R 1933 Mad 219 Where security bond has 
been executed by plaintiff to the Court as a condition for temporary injunction, it 
can be executed by the Court under this section where it can bi- executed by any 
other proMsion of the Code 56 M ^4=14$ Ind Cas 1011 = 1933 M W N 
985=38 L W 385 = /^. I R, 1933 Mad 691=65 M L J 342 Where a judgment 
debtor who has been arrested in execution of a decree i» released on the surety 
furnishing security for his appearance but owing to the default of the decree holder 
cution petit on ts dismissed and the surety is also 
rety is not automatically revived by the mere 
A I R 1934 Lah 349 

Discharge of sunty — The liability of a surety for a debt ceases when his 
principal’s debt 1$ extinguished by mei^cr of the estate of the debtor and creditor 
A. I R 1923 Mad 340-17 L W 47j— 44 M L J 171=72 Ind Cas 194 Death 
of defendant does not d ■ 

S8 , 71 Ind Cas 46 

22 c W 'I 919=43 b 

decree holder commits 
634=91 Ind Cas 27 

the smety for judgment debtor the surety ts discharged AIR 192& Cal 813 = 30 
C W N 510=92 fnd Cas 409 Obtaining of protection order docs not excuse 
non production of judgment debtor on date fixed A I R 1926 Mad 9s8 = ((926) 
at lit \j f *3 Surely » liability does not end 

hetwisc provided >n bond AIR 
. O' Siirt-ty to remove attachment 

A I R 1927 Rang 310-5 Rang 
49-= 105 Lnd Cas s*® Where soreiy is lor payment of intcicst upto certain 
amount on stay of cxecui on p nding appeal aod whcie the amount ofsecurity is 
changed surety is I able for interest upto date of changing the order A I H 1926 
Bom 563 = '’8Boin L R 517 = 94 Ind Cas 645 Compromise if ionzfitfg docs not 
discharge surety ev.n when made w thout hiS consent or kno vlcclgo 55 B 97 = 32 
Bom L R i 394 = A I R 1931 Bom 55, seealso56M 625-64 M L T 386-- 
A I R 1933 M 309 A sure y is discharged from his liability when substantial 
compliance has been made with his surety bond 134 lnd Cas 7 t 3=33 Bom L R 
82 o=A I R 1931 Uom 444 Liability of surety 5ub»iats even where the creditor 
agrees to discharge the principal debtor m as much the agreement operates as a 
covenant not to sue 56 M 625=141 Ind Cas 852 = (i933) M W N 45 = 37 L W 
I7 o = A I R. 1933 Mad 309=64 M L J 386 

Notice — Notice before altacliment of surety 3 property IS Casential I R 1929 
Lah 205=30 P L R 131=11 Lab L J 40s* 117 Ind Cas 226 Notice under the 

proviso along with warrant for the arrest of surety IS rot in\al d AIR 1927 Lah 
131=99 Ind Cas S18 Order to pay aga list surety without notice is wrong A 1 
R 1923 Rang 26 = 4 U B 1 < 99=1 Bur L J 336=70 lnd Cas 870 An order for 
arrest against surety, without notice under the proviso is ulirt vire! A I R 
1931 Mad 823 = 1931 M W N 963 , see also ijZ Ind Cas t 9 = J 4 O L J 249 = 
SOWN 2i3=A I R 1931 O-dh 311 


gixen security on behalf of a judgment-debtor for the performance of a decree 
cannot apply to the executing coprt to cancel the surely bond on the ground that it 
was obtained by fraud His remedy is only by way of suit Section *4> only 

makes him a party fot a limited purpose, namely lor appeal 4 ^ 'I j22 = jS M u 

J 65 = 11 L W 45 = 37 M I T 3o7=(i9.o) M W N n4=5S V® 
Hypotbccaiion of property docs not make surety piri> under s 47 ' 

1* C 55 = 55 Ind Cas 550 Suiety being jiariy can j lead fraud in ^ u 

U 1925 Lah 6iS = 7Laii I J 457--6 1* I 1 1^' = )' 19% s nd 

1 my only lor imtposc of apt>c\\ an 1 not in s« t befote ii«d x-oun A 
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t V ,61^90 Ind C^s 234 burely not parly to suit, becomes judgmout 

■'’S"-'‘’„ esecut.oi.ii.““‘ ''™ I R ■ 9 !SA 1 I S= 7 -SI A 346-26 A I I 

2 e 

Iiuttatton —Surely bond is cnforcciLIe ivilliin 3 yens of appellate oecre 

. n'^i-sl Uoui L K £61-531-1 C.s 1S7 An application for eseculioa 

,1)6 luJijnicnt debtor md the surejy IS wot barreJ, if made within 2 ^ 

“f he Vp/«bon tEa.nst the ju.le-et.t’dehlo, alone A ' « 'Saa All 4S. - 20 

-^lAlad 2.6 

'^V«S°n-A„orderund„s . 45 passed b^^ 


te HiS CQur? ahhoSi an appMl Jies to the District Court froni such order 

y3clnd^as^a7i=.,933 M W N 92 S “38 L W 65 * = ^ I R >933 Mad 7^0-6$ 


yicind Cas a7i-i933 M W N 92S“38 L W = 1 ‘ 93:1 

ml J 407 

S 146 . [Vev] Save as otherwise provided by this Code, ot by any 
law for the time being in force, where any 
Proceedings by or against proceeding may be taken or application made 
representatives against any person, then the proceed ng 


maV be 

^.Ln2 under htra. 


claifflilo ^ general residuary provision 3S L W 280 No fresh 

...,nn bv legal rcoresenlitne IS necessary AIR 10^0 Sind 


°°°n petition by legal rcpresentitne is necessary AIR 1930 Sind 283—24 
execution 3°3 Represemnive can continue appeal or application 

^ nni properly prosecuted or when the person dies It is not limited to fresh 
™oc«6'°S» ^ 573-S' “ I- J “>"=3 M L W 379-(i926| 

M W N 287—93 *nd Cas 831 Auction purchaser of under proprietary tenure in 
wknirace decree is legal representative for the purpose of rent decree agiinst the 
mieinal ten^"' AIR 1929 Oudh 353*60 VV N 469* 1 17 Ind Cas 452 
Execution application by one of the surviving co parceners of the deceased decree 
bolder can not bo said to be invalid so -is to prevent the deduction of the time 

mentioned in sub para (3) of part II of the 3rd Schedule of the Code A I R 1927 

Born i23"S* B 143*29 Bom L R 75*ieoInd Cas $19 Section 146 does not 
«fer to pending proceedings A I R 1927 Mad 507-S2M L j 477 = 38 M L T 
(H C)27S*^®2lnd Cas 243 Decree holder s legal representatives cm not be 
substituted in the execution petition to continue « A 1 R 1927 Mad 184-.coM i* 
35 L W 354 *(i 925)M W N 981-5' M L J 745-99 Ind Cas 927 Puisnee 
mortgagee IS not a representative under this section 92 Ind Cas 946»A I R 
1926 Cal 1015 The assignee of preliminary partition decree is not a person 
claiming under the decree holder witnin s 146 AIR 1926 Mad iieg — 24 L \V 
392 — 97l"d Cas 754 Assignee of heir can not apply under Order XXII r 10 
when heir IS not on record A I R 1925 Mad Il66=*87 Ind Cas 402 Legal 
representative not on record can apply for setting aside ex/nr/e decree AIR 1925 
Oudh 370=270 C 299*83 Ind Cas 529, see also A I R 1923 All 30=83 
Ind Cas 601 Assignment or devolution of interest creates legal representation 
A- i R. 1924 Mad 709— 19 L W 660=76 Ind Cas S09 , see also 8 L W 21 = 41 
M 510=48 Ind Cas 840 Judgment debtor’s assignee can not continue appeal 
when already withdrawn A I R 1924 Mad 47o=(i924) M W N 62 = 84 Ind Cas. 
665* This section covers cases of transfers m part AIR 1921 Mad 599=(i920 
M W N 649=44 M 919*41 M L J 3'6=I4 L W 297 (F B)=69 Ind Cas 
337 Section r46 should be read as supplcmcntry to rules A f R 1921 Mad 599= 

44 M 919=41 M L J 3*6=69 Ind Cas 337 Legal representative can not 
execute the decree without his name being substituted A 1 K 1922 Pat 563 = 3 
P L T 625*69 Ind Cas 959 Transferee from auction purchaser can obtain 


possession 4 oA 2i6=i 6A L J l5«»-4* Ind Cis 936 Transferee after decree 
can appeal 1917 M ‘V N 306=40 lud Cis 846, sec also 20 Q C 


3l=3S Ind Cas 511 Pending proceedings can be continued against purchaser 
pmdenUhte A I R igri Mad 126=13 L W 37 = 61 JnJ Cis Q7 q Th,l 
Is subject to procedure in Order XXI. Rule 16 A I R'' 1922 All 98 = 66 Ind Cas 
878 Where on the death of a pauper plaintifr/rn,*«7^ /,/, Ins heir is brought on 
record and he IS not himself a pauper an ai pi, cation may be made to have him 
dispaupered- 131 Ind Cas 828=1931 M W N 199=3^ W 446= A I R J93, 



S. 148] 


tub cudb op civil prccedubb. 


365 


Mad 324. On the death of a decree holder Ills legal rcpresenliiivc has a right to 
continue execution 33 Bom L R Si8=A I R 1931 Bom 423=134 Ind Cas 720, 
see also 1931 M W N 1209=34 L W 866(F B) 

147 In all suits to which any person under disability is a 

Consent or ngreemrat by 

persons under d.Mb.I.li, proceeding shall, if given or made Wllh the 

express leave of the Court by the next friend 
or guardian for the suit, have the same force and effect as if such person, were 
under no disability and had given such consent or made such agreement, 

143 [iVrui.] Where any period 1$ fixed or granted by the Court for 
« , . the doing of any act prescribed or allowed by 

EnUrgcmnnioftimc Code. Ihe Conit may, in its discretion, 

from time to time, enlarge such period, even though the period originally 
fixed or granted may haie expired. 

Scope — Court has poner to grant extension of time fixed by it for doing any 
act AIR 1924 All 818 = 22 A L J 791=82 Ind Cas 184 This section applies 
only to proceedings prior to the passing of a decree Any order extending lime 
after final decree must he deemed to base been passed under s 47 of the Court 74 
Ind Cas S73=A I R 1924 Oudh 179, see also A I R 1926 Nag 44 = 21 N L 
R 111 = 87 Ind Cas 12 This section does not apply to extension of lime for doing 
acts under mortgage or other decrees ^9 M 876=2 L W 1074=29 M L J 708= 
iS M L T 486 = 31 Ind Cas "40 , see also 34 A 388 14 Ind Cas 240 ,37 C W, N 
073 AIR 1933 Pat 563=1451 C 548 10 A L J 520 79 Iiul Cas 912 Court 

can extend iim agre d upon b> part c« for payment of dccre»at amount of mortgage 
23 C W N 4 j 9 50 li d Cas 957 sec also A I U 19 5 Nag 258-8 N L J 

6-S6 Ind Cas j ;7 Ne iher s 148 noi s 1510 npo vers a Court to meddle with final 
decree A l R J9 6 Mad 1059 24 L \V 443 (19 6) M W N 713-97 Ind Cas 
795 Court has inherent poncr to amend its own decree so as to extend time fixed to 
make up deficit Court fee A 1 R 1923 Cal O12— '*6 C W N 720—37 C L J 
39 S = 74 Ind Cas 575 , A I R 1920 Mad 133-22 L W 582-92 Ind Cas 800, 
but see A I R 1925 Fat 299-6 P L T 4=4 Pat 190= 85 Ind Cas 172 


Time can be extended excusing delay under this section where an application 
for issue of fresh notice is not made m tune, the previous notice having been returned 
unserved A I R 1927 Bom 68— 28 Bom L R 1446-50B 815-looInd Cas 
147 But the Court can not extend tie period of one month alloved under s 
55 (4) as in that case the period is fixed by code and not by Court and s 148 has 
no application • 

As the provis 
by S 5 of the 
be extended 
27(2) of the In 
discharge for 

sion IS made after expiry of the fixed date AIR 1925 Lah 416=26 P L R 
126 = 86 Ind Cas ii 5 

Where plaintiff 111 whose favour decree IS passed m suit for spec fic performance 
IS asked to deposit sale consideration within fixed time that time cannot further be 
extended AIR i 9 :,o Pat 279=126 Ind Cas 910 see also 3 L W 29=19 
M L T 137 = 32 Ind Cas 401 , 12 P L T 249=A I R i9jO Ran„ 279 = 126 Ind 
Cas 910 Time fixed by a pre cmpiion decree, for paying purchase money cannot 
be extended cither under s 148 or s 151 C P Code 64 Ind Cas 242 , A I R 
1923 Lah 162 = 71 Ind Cas 35 , A. I R 1921 Lah 357 = 73 Ind Cas 8gi , A 1 R 
1928 Oudh 492=50 W N 890=114 Ind Cas 500 , fP/i/ra, i P L J 92 = 3 Pat L 
W 400=34 Ind Cas 88 Jurisdiction under s 1481s limited to cases where time is 
fixed oy Court, otnenvise than by its decree in a suit But once an appeal is preferred 
from the decree the Appellate Court has jurisdiction to extend the time though not 
under s 148 but under ilie provisions of r 32 of order \ L I by varying the decree 
of the Court of first insiance in that behalf AIR 192S Oudh j2 = 2 Luck 423 = 4 

OW N 352=101 Ind Cas 258 Where decree finally scttlcj the ni,his of the panics 

the Court cannot extenl time so ’ to interfere with the rights of the parties. 
A I R 19-9 All 666=( i 929) A T l-ilS Ind Cas 391 Time fixed by 

decree which has become final U he panics cannot be extended « Here 
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105 = 20 S L R 363 = 96 Ind Cas 234 Surely not parly to suit, becomes judgment 
debtor m execution against him A I R 1928 All 5'’7 = 5 i A 346 = 26 A I J 

ii6o=iiz Ind Cas 534 j > ^ .j 

Limitatiori— Surety bond is enforceable within 3 years of appellate decree 
44 H 34 = 21 Bom L R 861 = 53 Cas 187 An application for execution 

against the judgment debtor and the surety is not barred, if made within 3 years 
of the application against the judgment debtor alone A I R 1922 All 481 = 20 

A L J 726 = 44 A 743 = 77 lud Cas 129, but see 31 B 50 = 8 Bom L R 807, 

142 Ind Cas ^63=1932 M W N 1296=37 L W 127 = A I R 1935 Mad 216 

■ ■ passed by a subjudge is open to revision 

opeal lies to the District Court from such order 
, ihe District Court lies to the High Court 

II Rang 134-144 Ind Cas i63=A I R 1933 Rang 64 see also 36 M 909 = 

145 Ind Cas 871 = 1933 M W N 935=38 L W 6si = A I R 1933 Mad 780=65 

M L J 407 

S. 146 [/Vew] Save as otherwise provided by this Code, or by any 

„ , t. . for the time being in force, where any 

reD^refentaUves ^ ^ proceeding may be taken or application made 

^ by or against any person, then the proceed ng 

may be taken or tie application may be made by or against any person 
claiming under him 

Scope— S 146 IS a general residuary provision 38 L \V 280 No fresh 


onglSaf ttnant A °I R ‘ 1929 Oudh 353-4 0 W N 469= 117 M Cas ,52 
Execution application by one of the surviving co parceners of the deceased decree 
holder can not be s-ud to be mvM d so is to prevent the deduction of the time 
mentioned m sub para {3) of part II of the 3rd Schedule of the Code A I K 1937 
Bom 123 «bsi 0 143=29 Bom L R 75 = iooInd Cas 619 Section 146 does not 
refer to pending proceedings A I R 1927 Mad 507 = 5 * M L J 4 ? 7“38 M L T 
(H 0 ) 275=102 Ind Cas 243 Decree holder s leg-i! representatives can not be 
substituted m the execution petiiion to continue It A 1 R 1927 Mad 184=50 M l = 
"r T w -ir» — /'•n-’ ^ N 081— ri M I J 74 S — 99 lud Cas 927 Puisnee 

ciion 92 Ind Cas 946=A I H 
partition decree is not a person 
_ ^ AIR 1926 Mad 1129=24 L W 

393 = 971 d Cas 754 Ass gnee of her can not apply under Order XXII r 10 
when heir is not on record AIK 1925 Mad 1166 = 87 Ind Cas 402 Legal 
representative not on record can apply for sctiiug aside w/Jar"* decree A I R 1925 
Oudh 370 = 270 C 299=85 Ind Cas 529 see also A I R 1923 All 30=83 
Ind Cas 601 Assignment or devolution of interest creates legal representation 
A f R 1924 Mad 709=19 L W 660=76 Ind Cas 809, see also 8L W 31 = 41 
M 5io=48Ind Cas 840 Judgment debtors ass},aee can not continue appeal 
when already withdrawn AIR 1924 Mad 47o=(i924) M W N 62 = 84 Ind Cas 
665* This section covers cases of transfers to part A I R 1921 Mad S 99 =(i 92 i) 

M W N 649=44 M 9»g=4l M L J 316=14 L W 297 (F B)=69 Ind Cas 
337 Section 146 should be read ns suppicioemry to rules AIR I92t Mad 599= 

44 M 919=41 M L J 316 = 69 Ind Cas 337 Legal representative can not 
execute ibe decree without his name being substituted A I K 1922 Pat 563=3 
P L T 635 = 69 Ind Cas 9,9 Transferee from auction purchaser can obliin 
possession 40 A 3i6=i6A L J 150=42 ind Cas 936 Transferee after decree 
can appeal 1917 M W N ^06=40 Ind Cns 8<6 , see also 20 O C 
can be coniiniicd against purchaser 
L W 37 = 61 Ind Cas 979 This 
■ A I R 1922 All 98=66 Ind Cas 

nw^femUnU hU his heir is brought on 
- pi cation may be nude (o have him 

dispaupered 131 Ind Cas 828=1931 M \V N 199=33 L W 446 =A I R 1931 
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Mad J2^ On ihc deaih of a decree holder his legal repxesennuvc has a right to 
continue execution 33 Bom L R 8i8=A I R 1931 Bo™ 423=134 Ind Cas 720, 
secaUoigjiM W N 1209 = 34L W 8W{F.B) 

147 . L-^=?o] In all suits to which any person under disability is .a 
r- . Daru, any consent or agreement, as to any 

Consent or agreement by Loceeding shall, if given or made Wilh the 
pmons under d,sab.l„). £““ “ lefve of Ibe Court by the next friend 

or guardian for the suit, have the same force and effect as if such person, were 
under no disability and had given such consent or made such agreement. 


143 Where any period 11 fixed or granted by the Court for 

the doing of any act prescribed or allowed by 
Enlargement of lime Code, the Court may, in its discretion, 

from time to time, enlarge such period, even Ihough iJie period ojjginally 
fixed or granted may have expired. 

Scope — Court lias power to grant extension of time fixed by it for doing any 
act A I R 1924 All 818=22 A L J 791 = 82 InJ Cas 184 This section applies 
only to proceedings prior 10 the passing of a decree Any order extending time 
after final decree must be deemed to ba\c been passed under s 47 of the Com! 74 
Ind Cas 573 = A I R 1924 Oudh 179, see also A I R 1926 Nig 44“2i N L 
R 111 = 87 Ind Cas 12 This section docs not apply 10 extension of time for doing 
acisunder mortgage or other decrees 39 M 876=2 L. W 1074*29^1 B J 7o8=» 
iS M L T 486 = 31 Ind Cas 240 , see also 34 A 3S8 , 14 Ind Cas 240,57 c W, N 
878 , A I R 1933 Pat 563=1451 C 548, to A L J 520 79 Ind Cas 912 Court 
can extend iime agreed upon by parlies for paym-m of dccrdal amount of mortgage 
« • 93-' secaUoA 1 R J9'’5 Nag 2S8=8N L J 

• loi •> 151 empo \ers a Court 10 meddle with final 
L VV 44j= o 6) M W N 713 = 97 Ind Cas 
•nend iis own decree so as to cxicnd time fixed to 
i9-‘3 Cal 612-26 C W N 7-0-37 C L J 
395*74 Ind Cas 575 , A I R 1926 Mad 133-22 B W 583-92 Ind Cas 800, 
but see A r R 1925 Pat 299=6 P L T 4 = 4 Pat 190 = 85 Ind Cas 173 


Time can be extended excusing delay under this section where an application 
for issue of freah notice is not made in ume. the previous nottce having been returned 
unserved A I R 1927 Bom 68=28 Bom L R,i446bi5oB 815-aioolnd Cas 
147 But the Court can not extend the period of one month allowed under 3 
55 {4) as in that case the period is fixed by code and not by Court and s 148 has 
no application AIR 1926 Mad 689=50 M L J 477 = (1926} M \V N 390 
As the provisions of S 43 {i) of Insolvency Act are mandatory and the powers given 
by S s of the Act are limited 10 that extent nme of application for discharge cannot 
be extended A 1 R 1930 Rang 166=8 Rang 187=125 Ind Cas 346 Section 
27(2) of the Insolvency Act contemplates an extension 0} time for application for 
discharge for good reason and should be granted even if the applirauon for cxien 
Sion IS made after expiry of the fixed date AIR 1925 Lab 416=26 P L R 
126=86 Ind Cas 115 


Where plaiiuiff m whose fivour decree IS passed in suit for specific performance 
IS asked to deposit sale consideration witbm fixed ume that time cannot further be 
exlciided AIR 1930 Pat 279-126 Ind Cas Qlo , see also 3 L W 29=19 
M L T 137=32 Ind Cas 401 , 12 P L T 249=*A I R 1930 Rang 279 = 126 Ind 
Cas 910 Time fixed by a pre cmption decree, for pa>ing purchase money cannot 
be extended either under s 148 or s 151 C P Code 64 Ind Cas 242 , A I R 
1923 Lah 162 = 71 Ind Cas 35,A.I R i92|Lah 357*73 Ind Cas 891 , A I R 
1928 Oudli 492=5 OWN 890=114 Ind Cas 500 , eonlra, i P L J 92=2 Pat L 
W 400 = 34 Ind Cas 88 Jurisdiction under s 1481s limned to cases where time is 

But once an appeal is preferred 
to extend ihe time though not 
er X L I by varying the decree 
1928 Oudh 32 = 3 Luck 425 = 4 
OWN 252=101 Ind Cas 258 Where decree finally settle* the rights of the parties 
the Court cannot extend time so as 10 interfere with the rights of the parties' 
A I R 1929 All 666 =(i 929) A U J 968=118 Ind Cas 591 Time fixed by a 
decree which has become final between the parties cannot be extended where the 
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effect IS to alter the the terms of the decree AIR 1924 Oudh 330=11 O L J 
110 = 78 Ind C-13 387, sec also A I R 1923 Lah 372 = 73 Ind Cas 922 (40 A 
relied on), A I R 1921 Lah 6=3 Lah L J 310 (F C)=67 Ind Cas 770, 9 
O L J 53 = 66 Ind Cas 273 , A I R 1922 Otidh 131 = 25 O C 74=66 Ind Cas 
20J, 7O L J 373^230 C 254^s7lad Cas 488, 57 lad Cas i6=i8 A L J 
826 The test to determine nhelher power exists to extend time is whether the 
proceeding ui which time was originally granted is still pending or not AIR 
1928 Mad 154*33 M L J 494 = 26 L W 33*39 M L T 146=105 Ind Cas 124 
Where a compromise decree contains independent and separately enforceable 
terms the fact of parties filling to perform their respective obligations does not debar 
one piny to enforce the other to perforin his obligation m execution proceedings 
and any time fixed by the decree can be enJimced A J R 1029 Nag 164=25 
N L R i!o=ii6 Ind Cas 651 But where 
debtor to set aside in execution sale a compre 
the decretal amount within a fixed iime the sale sha 

the sale shall stand confirmed the Court lias no power to extend the time fixed for 
payment A I R 1925 Pat 691-6 P L T 510*88 Ind Cas 1020 Where under 
a compromise decree payment of the decretal amount, is to be made within 
certain time the Court can extend ihe time if it thinks that time is 
not of the essence of the contract, and no revision lies from such an 
order extending time A I R 1924 Pat 387=2 Pat 906=5? L T 401 = 82 Ind Cas 
805, see also A I R 1983 Nag 88=71 Ind Cas 4'»r When an order provides 
that the suit would be dismissed if money is not paid «Uhio certain time further 
order by the Court is necessary before the dismissal of the suit and on application 
for extension of time for making the payment it is open to Court to grant the prayer 
But if the order states that on defiuU of payment me suit will stand dismissed time 
cannot be extended A I R 1922 Cal 320=48 C 90^=66 Ind Cas 48{ » see 
also 37 M L J 695 =h L W 25=54 Ind Cas 451 , 23 M L T 7=42 Ind Cas 
561, 15 A L J 511=42 Ind Cas 613 In the absence of negligence or lachM 
lime for payment of Court fee can be extended if there is sufficient cause for the 
delay A I R 1924 Pat 663=3 Pat 337=6 P L T 151 — 80 Ind Cas JOjO , 

A I R 1922 Cal 234=26 0 W N 391 = 70 Ind Cas 43 Time for deposit of 
printing charges under r 13 of Oudh Rules 0/ Practice cannot be extended under 
s 14 S ssO C 13 -50 Ind Cas. 789 Executing Court cannot extend time fixed 
for payment of decretal amount 49 Ind Cas 840=15 N L R 39 A I K *923 
Nag 210-19 N L R 8 = 71 Ind Cas 401 AIR 1923 Oudh 16-72 md Cas 
879 , A I R 1925 Pat 153 — Sofnd Cas 574 


In the absence of a veiy strong case the Appellate Court roust not interfere 
with trial Courts discretion used under s 148 or s i 49 AIR 1925 Pat 
299=6 P L T 4=3 Pat L R 22=4 Pat 190=85 Ind Cas 172 Where an 
appeal is to be accepted only on payment of costs by appellant and he does 
not pay m lime the Court can extend the time limited in the order for 
payment cither under s 148 or 115 A. I R 19’S Pat 153=80 Ind Cas 575 
Where ail order setting as dc an /Jorfr decree is passed on condition of paying 
damages wuhm ceriain lime the Court can extent utne AIR 1924 Lah 222 = 73 
Ind Cas 648 Where terms fixing time wuhm which Court fees should be paid 
aic embodied in decree dircciing that the suit should stand dismissed in default of 
payment even the Court nhich passed the dec ce has nojunsdiction to extend the 
uroe 40A 579*>6 A L J 6-’5=47lnd Cas 4 # A I R 1931 All 318 = 129 Ind 
Cas 7 j 2 This section do-'s not empower Court to grant extension of time for 
doing an act prescribed by Provincial Small Cause Court Act 1 P LT 323=56 
Ind Cas 8io 


s.rroed.. nr... rn » r. n .r o ^ 1 rpP for 


unders i8 of ihc L muaiion Act 4 Pat L J 428*53 Ind Cas 439 Where time 
for payment is fixed by dccicc of first Court ard ilie decree is confirmed on appeal, 
tune runs from date of appellate decree though it does not expressly mennon the 
time for payment 34 C L J 41 5=70 Ind Cas 6 Where time tranicd has expired 
and an ai [beat on by 1 arty to excuse delay and enlarge the lime is prcscnicd along 
with the fulfilment of tie conUi on and tic Conn acis iij>oii ilc matter as 
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* ’ - « „ t M ^nr>fnpii Rif thf» foiirt his cxiendcd the 

- • , « tliorise the court 

under order 2i, 

^ 15 C W N 877 

id for production 

- e Court under s 

U8 SSA 3-’6=i42lnd Cas 33t«l933 A. L J i27 = A 1 R 1933 All 262 (FB) 

Tins scctioi fats no application for the doing of an act by a decree passed m a suit 

i4dInd.Cas 171, 138 Inj Cas i3t = i93'»M W N 72»35 L \V 57 * A I R 

1932 Mad 233 , A. I ^ ^ 9 o 4 ^a^ *09 

Section 14S applies only where lime is fixed for the doing of any act prescribed 
or allowed by the Code 146 lad Cas I 7 f . see also 14$ Ind Cas 19t = A R 
t9jl All I57, o 3 L \V 2oi=>A. I R 1933 Mad 563«i43 Itid Ca^ 903 =<j 5 
ml; 533 , 144 InJ Cas 129=* V 1 R « 933 All 26i , 33 P L R 549 = A I R 
I 9 j 3 Ltb 235=137 Ind Cas 76 , j6C W N 869=140 Ind Cas 373 , I932 W 
N 63$ 

This section has no application where time j5 fixed by the CourL AIR, 1933 
Rang 8 When misiahe m payment of Court fee stamp is not bonu jile extension 
of lime can not be granted A 1 R 1934 Lab 424 Limitation under Art 166 of 
the Luhitaiion Act cannot be extended A I R- 1934 Pesh 25 


t decree and is not appealable under s 104 
A revision lies against an order dismissing 
_ pa>inent under the terms of a decree A I 

Ki935 0 udh 3jO>anO L. J 119-78 Ind Cas j87 

149 [AVto] Where the whole ot any put of any fee prescribed for 
PoiBriomaleuo acficiencv document by the hw for the tune being in 
of?oUTt few ^ deficiency 

the Court tuay, in Its discretion at any stage, 
allow the peraou, by whom such fee is payable to pay the whole or part, as 
the case may be, of such court fee , and upon such payment the docunem, 
111 respect of which such fee is payable shall h'lie the same force and effect 
ss if such fee had been paid m the fitst instance 


Scope —Time can be granted at any stage for payment of deficit Court fee Court 
may therefore grant lime before or after registration of the plaint and even after the 
expiry of the period of limitation AIK 1926 Nag 156-89 Ind Cas 419 
The discretion to give tune for payment of Court fee at any staj,e means a stage 
of judicial proceedings and not after a final decree has been passed and the Court 
is divested itself of jurisdiction AIR 1931 All 138=129 Ind Cas 732 
Discretion under s 149 can be exercised ai any stage m the case and in respect 
of whole or part of any prescribed fee A I U 1929 P C I 47 ‘® 3 i Bom L R, 841 = 
33C W N 781-.56 r A 232 = 500 L J 39-57 M L J 28i=»io Lah 737 = 
(1929) M W N 818=31 P L R 7 (P C)=ii7 Ind Cas 493 In the absence of 
6ona /f fa mistake about Court fee and where the omission to pay the full amount 
>s deliberate lime to make up defic ency can not be granted AIR 1923 Lah 309= 
75 Ind Cas 6C7 i Lah 234='3 Lah L J 370*57 lod Cas 215 , A 1 R 1923 
fall 440=67 Ind Cas 106, 62 P L R 1919=53 bid Cas 256, AIR 192? 
AH 629=80 Ind Cas 251 , 59C 388=138 Ind Cas 643 — A 1 R 1932 Cal 48: 
Where the deficiency in court fee was pointed out to the party at an early stage 
but he made no attempt to make H good no time can be granted at the umv of 
hearing 138 Ind Cas 7 o 8=33 P L. R 187 Under this section the court has a 


up ihc ddiciency 32 P''l R aji-A.! R (i 930 L 343 \ Cour "before which 
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an insufficiently stamped appeal is filed m time lias power under s 149 C P Code 
to accept It on the deficiency being made good even if it was made after expiry of 
limitation A L R I954 All 72=1933 A L J 1357=146 Ind Cas 753 Section 
149 docs not speak of rejection but only of admission and it is not easy to see how 
read with order 7. rule ii it can be said to confer unlimited power of rejection 
1932 M W N 104 


Unless there IS satisfactory explanaiion of the mistake, any extention will not 
be granted for making up deficiency on memorandum of appeal 3 Lah L J 156“ 
67 Ind Cas 130 Before granting permission to deposit deficit Court fee reason for 
not filing the entire Court fee in the first instance must be considered 66 Ind 
Cas 493 

Where an insufficiently stamped plaint is filed within limitation thesuit is deemed 
to have been nstituied on the date of filing of plaint though the deficiency is made 
good after lim tation l P L J 420=3? L W 51 = 37 Ind Cas 507 Where Court 
fee cannot defi iitely be ascertained until record is received or there is doubt as 
to the amount lime may be extended but not where it is deliberately not paid fully 
3 Pat L J 74= 5 Pal L. W 18=42 Ind Cas 675 , A I R 1924 Lab 325=69 hid 
Cas 196 , 71 Ind Cas 737=A 1 R 1923 Lah 135 , 73 Ind Cas 788 , 72 I;^ Cas 
879“A I R 1923 Oudh 16 , A I R 1929^^1 73i = 8Pat 906=10? L. T 622 = 
120 I C 313 A case ofmisiakem valuation is pre eminently a case where dis^etion 
under s 149 c P Code should be used A I R 1929 P C 147 = 31 Bom L II »4r 
33 C W N 78i = S6I A .232 = 5 oC L J 39=3 oL W io 4 = S7 M L J 28^- ° 
Lah 737 = 31 P L R 7{P C)=ll7lnd Cas 493 . A I R 19^9 Nag 294 119 
Ind Cas 700, 123 Ind Cas. 527=A I R 1929 Lab 784 

Ignorance of law or poverty is not an adequate legal ground for 
no Pxirnq on sboiild he granted when'iosufficiemly stamped memorandum of appeal 


R 1922=05 ina oas 741 
5 P L J 544-1 P L T 544- 
le permission 10 deposit deficit 
imstances and reasons for not 


Code can not be*^ given 21 P W R ig2i = S9lnd Cas 689 , A I R 1921 Lah 371 = 
26 P L R 1921 = 59 Ind Cas 667 Where discretion as regards granting lime is not 
exercised and the memorandum of appeal is rejected the order of rejection 
should be set aside A I R 1923 All 349=2» A L J 333 = 74 lad Cas 757 
An appeal can not be rejected op the ground that requisite court fee was not paid 
without calling upon appellant to make up dcficiences or exercising any discretion in 
the matter /M 

• nbjcnce 

>* ti Cas ^98 
pleader 
allowed 
= 49 Ind 

f ^ i f __..w,uy bad a 

reasonable cause for not paying the requisite Court fee the case is a fit one for 
extending time for making good the dcficienc> A I R 1930 Lah 24=113 Ind 
Cas 270 Where an error of the Court misleads party and the deficiency m the 
Court fee is due to a mistake on his part he is cniuled to benefit of s 149 

A I R t93« Lah 509=92 Ind Cas 319 Where plaint is in time and tlic dcfic ency 
is made up wnlin time allowed by the Court but after the expiry of ihe period of 
limitation, il e suit IS not lime barred AIR 19.6 Nag 156=89 Ind Cas 419 
Where the deficiency in an insufficiently stamp^ appeal is made good after the 
expiry of ihc limitation but the omission to pay proper Court fee is uninicnl onal and 
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a bonafile mistake !ns been commuted, the appeal shoulJ not be ilismisscd merely 
for such an emission A 1 H 1915 Lali 246«a6ta]i L J 5o6"a84lnd Cas 946 
Where deficit Court fee is accepted after lime fixed for payment and plaint is 
registered, it may be inferred that the Court condone* the delay and K^ant 
extens on as It IS n 11$ d scrciion to do under $ 14S or s >49 >t mi^ht have 
rejected the phint under Order VII, rule il A 1 R 1925 I’al 299“4 I' 190™ 
31* L T L R 4«85lnd Cas lya.seealso A I R 1926 Mad 076=* 

St M L. J 90a{t9:6) M W N 34tsa9jlnd Cas 439 

Time can be allowed under Art ts 3 Limiiaiion Act for suppijing Court fee 
stamp on application to set aside an auard can be extended A I R 1928 Sind 
870238 L. R 9iBio7lnd Cas 223 Court cm refuse to fix a time witl m v^hich 
the deficit Court fee shall be ] aid It has discretion to extend the time already 
fixe 1 '^eci on 149 docs not guc the Court any discretion to refuse to grant tl c 
t le \\1 h Or kr VIl rule It says it shall grant A I R IQ2O Mad 675^1926 
M \\ N 34t 51 'I L J 90“93 Ind Cas 439 It is an abuse of the po.scrs of the 

Court to refuse tl c deficit Court fee where ihe delay is that of one day A I R 1927 
Oudh 507=1 Lu k Cas 574«io4lnd Cas 527 W 1 ere indulgence under s I 49 
m case of an aj ] eal insufticiently slam|>cd is refused ihe appellant it entitled to 
liaae lus appeal heard in rc,,ard to his cia ni for which Court fee has been paid and 
in so far as it is within t me, whether or not such a request is made to the Court hy 
the appellant A I U 19J1 Lali 237“* 32 I* L K 19.9=131 Ind Cas 297 

Leave to sue aa pauper — Section 149 las no application to sahdatc subsC' 
quent paynent of Court fees in ease of a 1 application fur lease to sue as a pauper 
A 1 U ig QNag 2C8«t2N ( J fiQ-ilSInd Cas 6S7 , A I R 1933 237“ 

AIR iqjj Nag 2S2 Discrcuon under s 140 to accept the plaint vn a 
Court and treat it e suit as having been instituted on date of arniliea* 
lion to sue as a pau] er should not be too widely used by Court in favour 
of a pla n ft s! 0 fa U to c«ub 1 ish h s right to sue as a pauper A I R 1929 Pat 
637 III L r 55 “ It? Ind Cas 329 On dismissal of an application for leave 
to ment of 


and if paid within lime appeal will be aJmiued 40 M fi87*»3i M L. J 269, see 
also 6j IniL Cas 741-26 P W R 192.-3 lali 35 Where an application for 
pcrimss on to appeal as a pauper was filed accompanied with a memorandum of 
.« on of the application 

Iication along with a 
• the payment of s 149 

’ ’ been insiiiutcd on the 

nd that the Court fee 
^ *V N 855.9140 Ind 

Cas 190= \ I U 1932 Oudh 343 

discretion m granting 
Court A. 1 R J925 

i • . 7lnd Cas 4»9“A I R 

^ ■ I open to revision A 

I R ig’? Nag 256-10 N L L / 106=103 Ind Cas *68 W{ ere deficit Court 
fees are accepted after the lime fixed for its payment though wiilioui specif callv 
excusing the delay review lies on (roper and legal grounds <V I R. 1926 ^iad 
C76 =(i926) M W N 34 »“S» M L J 90“9jlnl Cas 4^9 If Order under s 14? 
IS not objected to when made or m Court making it nppellatc Court caccot go 
into the question as to whether I'le lo ver Court exercised its discretion 10 making 
orders 2U 1 ’ L U 1919— 56 Ind Cas 47 

150 [A’ir n ] Sate as otherwise protided, where the business cf any 
T I..,. Court w transferred to any other Court, the 

iranstcroi n Couit to which the business »s so transferred 

shall hate the same powers and shall petform the same duties as those res 
pcclitcly conferred and imposed by or under this Code upon the Court fron* 
which the business was so transferred 
ecu Vol 1—47 
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an insufficiently stamped appeal is filed tn time has power under s 149, C. P Code 
good, even 1/ it ivas made after expiry of 
■ ' L J 1357 = 146 Ind Cas 753 Section 

' , , , - - - , w. admission and it is not easy to see how 

1932 hi W ^ *** confer unlimited pouer of rejection 

Unless there is satisfactory explanation of the mistake, any extention will not 
up deficiency on memorandum of appeal 3 Lali L J 156“ 
07 ind cas 130 Before granting permission to deposit deficit Court fee reason for 
not hling the entire Court fee m the first instance must be considered 66 Ind. 
Cas 493 

Where an insufficiently stamped plaint is filed within limitation the suit is deemed 
to have been instituted on the date of filing of plaint though the deficiency is made 
good after lim lation i P L J 420=3? L W 51 = 37 Ind Cas 507 Where Court- 
fee cannot (.lefinitely be ascertained until record is received or there is doubt as 
to the amount time may be extended but not where it is deliberately not paid fully 
3 Pat. L J 74=5 Pat L W 18=42 Ind Cas 675 , A I R 1924 Lah 325 = 69 lud 
Cas 196 , 71 Ind Cas 737=A 1 R 1923 Lah 13S , 73 Ind Cas 788 , 73 Ind Cas 
87g=A I R 1923 Qudh 16 , A I R 1929 Pat. 731 = 8 Pat 906 = 10? LT 622 = 
120 I C 313 A case of mistake in valuation is pre eminently a case where discretion 
tinders 149 C P Code should be used A I R i929 P C 147=31 Bom L R 841 
33 C W N 781 = 561 A 232 = 5oC L J 39=3oL W io4=57M L J 281 = 10 
Lah 737 = 31 P L R 7 (P C) = lJ7lnd Cas 493 » A I R 1929 Nag 294=119 
Ind Cas 700, 123 Ind Cas S27“A f R 1929 Lah. 784 

Ignorance of law or poverty is not an adequate legal ground for extension and 
no extension should be granted when’insufficiemly stamped memorandum of appeal 


tion A I R 1922 Lah 225-3 Lah 35-26 P W R 1922 = 65 Ind Cas 7^ ihe 
same rule is applicable in the case of plaint as well 5P 544=2? L 1 ?44“ 
58 Ind Cas 216 But to avail the terras of s 149 the permission to deposit deficit 
Court fee must be given after considering the circumstances and reasons lor not 


not "affect ihe suit A 1 R 1923 All 538=21 A L J 387=45 A 518 = 74 Ind Cas 
358 . A 1 R 1922 Pat 56=3 P L T M2—70 Ind Cas 3?8 Where deficiency 
m stamp for a memorandum of appeal is brought 10 the notice of appellant but is 
still not made up till long after the app’al is lime barred, benefit of s 149 C P 
Code can not be given 21 P W R i93i = S9lnd Cas 689 , A I R 1921 Lah 371 = 

26 P L R 1921 = 59 Ind Cas 667 Where discretion as regards granting time is not 

exercised and ihe niprnnrindnin of anneal la mrried ihe order nr r»innt3o„ 
should be set aside ' ■ • 757 

An appeal can not be jaid 

without calling upon ’ o , - in 

the matter. 

Deficiency cannot be allowed to be made up on the day of hearing in the absence 
' ii nd Cas a93 

■ ■ ■ ' ■ of pleader, 

■ ■ ’ nod allowed 

■ ■ ■_ ■ ' 919 = 49 Ind 

■ ' oany had a 

• a fit one for 
'4=113 Ind 

Court fee is due 10 - , 

A I R 1931 Ijh 509. . : 

IS majc-iip wiihm t 

hmiiaiion, Ihe suit IS not time barred A I R 1926 Nag 156-89 Ind Cas 410 
Where the deficiency in an insuflictemly stamped appe.al is made good after the 
expiry of the limitation but the omission to pay proper Court fee is uninicntioml and 
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a bonctfide mistake has been commuted, the appeal should not be dismissed merely 
for such an emission A I R 1925 Lah 246=6 Lah L J 506=841116 Cas 946 
WTiere deficit Court fee is accepted after time fixed for payment and phint is 
registered, it may be inferred that the Court condones the delay and grant 
extension as it is in its discretion to do under s 148 or s 149 for it might have 
rejected the plaint under Order VII, rule ii A I R 1925 Pat 299=4 P 190= 
3P L T 22 = 6 P L R 4 = 85 Ind Cas 172, sec also AIR 19'’6 Mad 676 = 
51 M L. J 9 o=3(i 9-*6) W N 341=93106 Cas 4^9 


Time can be allowed under Art 158 Limitation Act for supplying Court fee 
stamp on application 10 set aside an award cm be extended A I R 1928 Smd 
87=238 ll R 91 = 107 Ind Cas 223 Court can refuse to fix a time within winch 
the deficit Court fee shall be paid It has discretion to extend the time already 
fixed Sect on 149 does not gi\e the Court any discretion to refuse to grant the 
time which Order Vll, rule it says it shall grant A 1 R 1926 Mad 675 = 1926 
M W N 341 — 31 M L J 90=93 Ind Cas 439 It is an abuse of the powers of the 
Court to refuse the deficit Court fee where the delay is that of one day A I R 1927 
Oudh 507=1 LukCas 374“io4lnd Cas 527 Wlcie indulgence under s 149 
in case of an appeal insufficiently stamped is refused the appellant is entitled to 
have his appeal heard in regard to hts claim for which Court fee has been paid and 
in so far as it is within time, whether or not such a request is made to the Court by 
the appellant A I R 1931 Lah 237=32 P L R I9'9=i3ilnd Cas 297 

Leave to sue aa pauper— Section 149 has no apphcaiioi to validate subse 
Quent payment of Court fees m case of an application for leave to sue as a pauper 
A. I R I9'9 Nag 268=12 N U J 69=*ii8Ind Cas C87 , A I R 1933 Nag 237 = 
A L. R 1933 Nag 28' Discretion under s 149 to accept the plaint in a 
Court and treat the suit as having been instituted on date of apphea 
tion to sue as a pauper should not be too widely used by Court in mvour 
of a plaintiff who fails 10 es abl sh h s t 10 s le as a pauper A I R 1929 Pat 
6 al of an applcaton for leave 

to ay be validated by payment of 

C i» d e discretioi of tie Court 

U M L T 18-46 M L J 254= 

7t. dulenr such discretion should 

be exercised A I R 1923 Rang 256-74 Ind Cas 835 While dismissing applica 
tion for leave to appeal as pauper time can be allowed to pay requisite Court fee 
and if paid within time appeal Will be admitted 40 M 687 = 31 M L J '•69, see 
also 65 Ind Cas 741 = 26 P W R 192 =3 lah 35 Where an application for 
permiss on to appeal as a pauper was filed accompanied with a memorandum of 
appeal as required by order 44 C P C and after the rejection of the application 
for permission to appeal as a pauper the appellant filed au application along with a 
Court fee stamp within hmiiation held Uiat the effect of the payment of s 149 
< ’ ( en instituted on the 

that the Court fee 

^ ' N 855-140 Ind 

Cas i9o=A I R 193-’ Oulh 343 


discretion in granting 
Court A I R 1925 
) hid Cas 419= A I R 
open to revision A 

I R 1927 Nag 256-10 N L L J 106=103106 Cas 268 Where deficit Court 
fees are accepted after the time fixed for its payment though without spec fically 
excusing the delay review I es on proper and legal grounds A I R 1926 Mad 
676=(i926) M W N 341 = 51 M L J 9o=95ln1 Cas 4^9 If order under s 149 
is not objected to when made or in Court mal ing it appellate Court cannot go 
into the question as to wl ether the lower Court exercised its discretion in making 
orders 2U P L R 1919= 56 Ind Cas 47 


[A^r V ] Save as otherwise provided, where the business of any 
Court IS transferred to any other Court the 
Court to which the business is so transferred 


150 

Transfer of business 


shall have the same powers and shall perform the same duties as those res 
pectively conferred and imposed by or under this Code upon the Court ft 
which the business was so transferred 


C C H Vol 1—47 
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an insufliiciently stamped appeal is filed m lime has power under s 149 C P Code 
good, even if it was made after expiry of 
• L J 1357 = 146 Ind Cas 753 Section 

' , , , , j j ^ admission and it is not easy to see how 

read with order 7, rule ii u can be said to confer unlimited power of rejection 
1932 M W N 104 Vi 


Unless there is satisfactory explanation of the mistake, any cxtention will not 
making up deficiency on memorandum of appeal 3 Lah L J 
67 Ind Cas 130 Before granting permission to deposit deficit Court fee reason for 
not filing the entire Court fee in the first instance must be considered 66 Ind 
Cas 493 

Where an insufficiently stamped plaint is filed ivitlitn limitation ihesuit is deemed 
to have been instituted on the dale of filing of plaint though the deficiency is made 
good after lim tation i P L J 420=3? L W 51=37 Ind Cas 507 Where Court 
fee cannot definitely he ascertained until record is received or there is doubt as 
to the amount time may be extended but not where it is deliberately not paid fully 
3 Pat L J 74=5 Pat L.W 18=42 Ind Cas 675 , A I R 1924 Lah 325 = 691111! 
Cas 196 , 71 Ind Cas 737=A 1 R 1923 Lah 135 , 73 Ind Cas 788 , 72 Ind Cas 
879=A I R 1923 Oudh 16 AIR 1929 Pat 731 = 8 Pat 906 = 10? L T 622 = 
120 I C 313 A case of mistake in valuation is pre eminently a case where discretion 
under s 149 C P Code should be used A I R 1929 P C 147=31 Bom L R 841 
33 C W N 781 = 561 A 232 = 5oC L J 39=3oL \V 104=57 ML J « 
Lah 737 = 31 P L R 7 (P C)=ll7lnd Cas 493 , A 1 R 1929 Nag 294=1*9 
Ind Cas 700 , 123 Ind Cas 527=A I R 1929 Lab 784 

Ignorance of law or poverty is not an adequate legal ground for extension and 
no exrenstnn shnild bp granted when'msufficiently stamped memorandum of appeal 


R 1922-65 Jnd Lns 74i me 
SP L J 544-1 P L T S44- 
le permission to deposit deficit 
ifflstaoces and reasons for not 


not affect the suit A I R 1923 All 538 = 21 A L / 387—45 A 518 = 74 Ind Cas 
358 , A 1 R 1922 Pat 56=3? L T 142=70 Ind Cas 378 Where deficiency 
m stamp for a memoraiidui 
still not made up nil long 
Code can not be given ai 

2&P L R 1921 = 59 Ind L . J - 

exercised and the memorandum of appeal is rejected ihe order of rejection 
should be set aside A I R 1923 All 349=21 A L J 333 = 74 Ind Cas 757 
An appeal can not be rejected op the ground that requisite court fee was not paid 
wiihout calling upon appellant to make up deficieoccs or exercising any discretion in 
the matter /did 

Deficiency cannot be allowed to b* made up on the day of hearing in the absence 
' Ii Ind Cas 398 

■ ’ “ of pleader 

nod allowed 
1919=49 Ini 

w-j > ■ - V. >4 V. party had a 

■ e for 

' - . Inl 

the 


IS inaJc up within time allowed bytheCourt but after the expiry of ihe period of 
iimiiaiion, the suit IS not lime barred A I R 196 Nag 156=89 Ind Cas 419 
Where the deficiency in an insufficiently siamjicd appeal 15 made good after the 
expiry of the limitation but the omission to pay proper Court fee is unintentional and 
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a lonafide mistake has been c&mmitted, the appeal should not be dismissed merely 
for such an omission A I R 1925 Lab 246=6 Lah L J 506=84 Ind Cas 946 
Where deficit Court fee is accepted after time fixed for pajment and plaint is 
registered, it may be inferred that the Court condones the delay and grant 
extension as it is n its discretion to do under s 148 or s 149 for it might base 
rejected the plaint under Order VU, rule 11 A I R 1925 Pat 290 = 4 P 190= 
3P L T 22 = 6 P L R 4=85 Ind Cas 173 , see also AIR 1926 Mad 676= 
51 M L. J 9o=(t926) M W N 341=9) Ind Cas 439 

Time can be alloncd under Art I58 Limitation Act for supplying Court fee 
stamp on app] caiioi) losct aside an auard can be extended AIR 1928 Sind 
87=238 ll R 91 = 107 Ird Cas 223 Court can refuse to fix a lime within wbicli 
the dcQcit Court fee shall be paid It lias discretion to extend the time already 
fixed Sect on 149 docs not give the Court any discretion to refuse to grant the 
time which Order \ 11, rule ll says u sliall grant A 1 R 1926 Mad 675= 1926 
M W^ \ 341 “ 5I hi L J 90=9) Ind Cas 4)9 It is an abuse of the powers of the 
Court to refuse il c dcncit Court fee where the delay is that of one day A I R 1927 
' ' indulgence under s 149 

the appellant is entitled to 
1. u rt fee has been pud and 

m so far as it is wiihia time, vvheibcr or not such a rcipicst is made to the Court by 

the appellant A 1 R 1931 Lab 337=321* L R 1929=131 Ind Cas 297 

Leave to sue licition to validate subsc- 

queat paynent of ar Icavw to sue as a pauper 

^I ^J9'’9Nag 2 AIK 1933 ^’’5 *37®* 

A L. R 1933 Kag cS' Discretion under s 149 to accept the plaint m a 
Coutt and treat the suit as having been mstiiuicd on date of apphea 
lioa to sue as a pauper shouU not be loo wiKly used by Court in favour 
of a plaiiui^ who fa Is 10 es ab) st hs 1 1020 Pat 

6,7-'' P L T ss-i.M,! 0 ,-9 for I,.“ 

10 sue as poupor ll e pie « si, I ,e peymeiit of 

Court tees With n lime to be five 1 by C ibo Court 

todoso A I R 1924 Mad n8«i!iL W 45«“)3M I T 18-46 M L J 254 = 
76 Ind Cas 767 Out where such applicatio a i» frjuluicnt such discretion should 
be exercised A I R 1923 Rang 2)6-74 Ind Cas 835 While dismissing applica 

tion for leave to appeal as pauper time can be allowed to pay requisite Court fee 

and if paid within time appeal will be admitted 40 M 687-31 M L J 269 see 
also 65 Inch Cas 741 = 26 P W R I92* = 3 I *h 35 Where an application for 
permisson to appeal as a pauper was filed accompanied with a memorandum of 
appeal as required by order 44 C P C and after the rejection of the application 
for permission to appeal as a pauper the appellant filed an application alon? with a 
Court fee stamp within limitation held that the effect of the payment of s 149 

en insiiiutcd on the 
^ that the Court fee 

Cas i 90=A I R 193- Oudh 343 855-1^0 Ind 

Appeal and revision —Propriety of the exercise of discretion m erantmir 
time under this section can not be challenged by the appellate Court AIR 
Pat 299 = (i924)I’at 355=6 P L T 4-8511*1 Cas 172 , 89 Ind Cas 410= A I R 
1926 Nag 156 An order demanding additional Court fees IS open in v/,r,e i a 
I R .927 Nue 2S6-.0 N L L J .06-.03 lod C-., 268 Where St t 
fees are accepted after the time fixed for its payment though wjihout soeriffroii,, 
excusing the delay review lies on proper and legal grounds A I r in,* vf / 
676=(,926) M W N 33,-51 M I. J 90-95 In, 1 Crs 439 IfordeJ u„d,r , ’ „ 
IS not obiecicd to when made or in Court mal ing it appellate Court c 
into the question as to whether ihc lower Court exercised its discret.nr, go 

orders 2 U P L R i9J9 = S6Ind Cas 47 “'>cre,,o„ 

150 [A'erd] Save as ollieiurse provrded, ivlrere the business of a„v 
Transte, ofbus.nes, Conn IS Banslerred to any other Court, the 

Court 10 »h.ch (he business .s so trattslerred 
shall have the same powers and shall perform the same duties as tlioso res 
pectively conferred and imposed by or under this Code upon the Court from 
which the business was so transferred 
ecu Vol 1—47 
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Scope — This section applies only to cases when certain specified business has 

court A I. R 192S Mad 7 a 6“28 
; , ■ j . ■ * ■ overruled by 42 M 481 (F, B)] 

' a court and not to cases of court 

whi^"has ceased to e-^ist A I R 1927 Mad 627 = 50 M 882=52 M L J 605 = 
38M L.T 35 i = 25L . ransfer' in this 

section includes cases wh the court under 

the Cull Courts Act and A ^ *923 

Mad. 92 = (i922) M W. N 743=>6 L. W 748=43^1 L J 7i3=46M 
Ind Cas. 650 Assignment of business under s 13 {2) of the Bengal and Asytm 
Civil Courts Act from one Judge to another is not iransfered witbm the meaning ot s 
150 and the laiter Tudpe cannot entertain application to execute decree of former. 
A L R. 19 


decree is 
business 1 
see also A 
An apphci 
court to M 
M.L.J 3 . 
tended to 

TlPSShllt t 


lor ou&wujf 

application 
. \V 271 = 
22 said that 
loa effecting 
s In this 
150 applies 
vv. Ind 


.•ob«h\mds=l transfer ”Ys ”• *' ‘ 

LTslrlf ~lal iurtsdretron pendtdB amt -mafe a 

of thesuit and an transfer order IS tech catiy nece^^ Where after aitach- 


ot tnesuit ana an irau»*v* . . _ • 

53 M 378= 59 M L J ^ by court passing a money decree, the property 

local ,urislicuon of another court.^i\e new 


fbr unrealised balance after sale ot r 

IS transferred under order XXi, ro'e 

last pendmg is transferred 30 m 
order 39. rule 1 C P. 

the suit in case j,sobeymg the injunction can be entenaincd by° the 

oppotne parry for con ornpl^ford^obry a ^ J y.y.dpat) M W N 743-B6 

laltercourt A It 9 3 ^ tenjporary sub court having no defined local jurisdic- 
Ind Cas to execute decree passed by it in suit transferred to it by 


V.'lftncrCourt^byainchmcnt of properties, situate in places not subjected to its;uns- 
b^on but should transfer the decree for execution w the court having jurisdiction 
over the property 3» ^ =*“35 «nd Las 296 


151. [AVw] Nothing in Ibis Code shall be deemed to limit or otherwise 


, affect the inherent power of the Court to make 

Saving of inherent powers oj ojjets as may be necessary for the ends 


of justice or to pretent abuse of the process 


Soopooftho eection— The inbcrcot power must not be exercised where the 
Code conuins specific provisions that tvouli meet requirements of case and such 
prOTisions should be followed /V. I R 1929 Lah 694=119 Ind Cas 488 , see 
also A I. R 2928 Lab 772 = 112 Ind. Cas. 295 Power under this section is to be 
used only when there is no other remedy Courts arc not enabled to ctadc or 
lenorc provisions of law as to procedure A ! R. 1923 All 603-21 L J. 447= 
73 Ind Cas. 494 > 73 I‘ L R. 1916=105 P W K J9«6“35 fad Cas 633, 
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A. I R 1934 All 443 , A 1 R 1934 Mad 199 As lio Code can be cx- 
naustue of procedure for exercising e^cry power which a Court of justice 
rs competent to exercise s I3I has been enacted and should be availed of only 
where power which has been exercised has not been provided for in the Code 
AIR 1921 Sind „S=i5S L R 6i*=63 Ind Cas 131 Courts ha\c therefore 
alna>s acted upon an assumption of ihcir being possessed of an inherent power to 
act ex dchio justUiat and ta do that real and substanlialjustice for the adoiinis 
tratioa of which alone they exist 9O \V N S03— 140 Ind Cas 4i2aA. I R 1933 
Oudh 293 » 26 S 1 - R 395 j A I R 1931 \11 427=®i33 Ind Cas 562 The 
exerasc of the inherent power un ler tins section is subject to the rule that it must 
not be miokcd where the Cede contains speaHc provisions which would meet 
the reccssuics of the case This section docs not become applicable in every case 
in which Uiere is no other remedy It is usually applied at the instance of the 
party who has a speci'ic rcniea> aider the Code but has neglected to avail himsdf 
of It , nor can the law of hmitauon be ignored by taking recourse to ihe section 
A L R 1933 Pat •t 49 ’“A I R *933 P ' 32 =»M 4 Ind Cas 147, see also A L R. 
1933 Lah 747=A 1 R 1933 Lah 266 , A L. K 1933 Lah S98«34P L R 83 = 
A. I R 1933 Lab 169=141 Ind Cas iSS,6oInJ Cis 718=40? L. R »922 , 34 
P L R si = A 1 R 1933 bah 73=140 hid Cas 843 , 34 P L R 4i4 = A I R 
1933 ban 229 = 142 Ind Cas 634 .AIR 1933 Pit 583 , 55 A 548=144 Ind Cas 
73t=*A I R 1933 A. 382, 193c \I \V N 710= A 1 R 1931 M 791 , 35 I C 63- 
= 73 P L R 1916 


This section empowers the Court to pass such orders as it deems necessary fot 
h’® P^Per adminisiration of jjsiice and to prevent abuse of the process of the Court 
\ 1 5 19*5 Oudh +‘5 iJ O L J -*46 87 Inl Cas 937, 84 Ind Cas 134= 
A I R i9'5 Mad 4'* 48 M 494 = 20 L W i7j A reduc 1011 ad ahsmdum 
avoided by resort to s I31 t oi \\ R 1916-37 Ind Cas j82 Exercise ol 

f iowerscoaferrel by s 151 s merely d scrcuonary A 1 R 1923 Lab 506=75 
nd Cas 487 Court has no mheicni piucr 10 pass order in respect of suit not 
pending before it Court trying subsequent suit can not pass order in respect 
of previous suit A 1 R 19-9 Mad 631 = 9 « Ind Ca» 5 g Court has no inherent 
juri<diciion to set aside order of predecessor m ofTice or touch his judg- 
ment except that he can coriect clerical or arithmetical mistakes or error 
by slip or ooiissioa or il there are grounds he can review it A I R 
1924 Pat J36>“1 Pat L R * 55=74 Ind Cas no Application under s 151 
can be regarded as one for revievv AIR !y22 Mad 446=31 M L T 
*3* (H C) = i6 L W 440 = 43 M L J 290 =(l 922 ) M W N 495=70 Ind Cas 
4'’5 It is the duty of the Court to prevent injustice and abuse of its own powers 
AIR 1923 Nag 182=19 N L R 36=6 N L J ioo= 7 t Ind Cas 436 To 
relieve party from result of his own mistakes or to enable him to evade law of 
limitation, the inherent power can not be revoked AIR 1922 Mad 417=43 
M b J 184=16 L W i78=(t922)M \V N 514=30 M L T (H C) 133=70 
Ind Cas 743 This section cannot be so used as to override the provisions of 
rfte faw of iiniitation A f R 1922 Cart 2tjtf='5d fnrf Cas zyo This section 
empowers Courts to deal wall their own decrees and orders <a B 363=20 Bom 
L R 348 = 45 Ind Cas 552 All trial Courts including Revenue Courts possess 
power given by s 151 46 Ind Cas 621 Sections 151, 152 and 153 are equally 
applicable both to the Court of first instance and Courts with Appellate jurisdiction 
and Appellate Court ought 10 take slop by way of amendment which were clearly 
open to the first or other lower Court 38 A 398 = 34 Ind Cas 79 The above 
sections have no application to decree which are in conformity with jugdment 
34 Ind Cas 787 Where final decree omitted to give relief of mesne profits 
as amended by the preliminary decree and an appeal was not filed therefrom, 
review application from it being rejected s 151 can not be resorted to for the purpose 
of granting the suit relief A 1 R 1925 Mad 886=48 'I L J 512 = 88 Ina Cas 
94 But a plaint can not rejected even under s 151 in case not mentioned by 
order Vll, rulcil A I R 19*4 Oulh 413=11 O L J 260=83 Ind Cas 778 
Damages or interest under s isicannotbe awarded when not decreed A. I R 
I9'’4 Rang 275=3 Bur L J 58 = 82 Ind Cas 4‘*7 

High Court can under s 151 pass such orders and give such direct loas as it fi ids 
ncccssirv in ibc circumstances of a particular case pcndiig appeal 10 ilc Privy 
CouiKil A I K 1931 Cil 77 -^C W N 6,1 roll Cas Sjj Memoranjain 
of ai leal can be i-hanj,cil into icvisioi I el nun l> lie 11 „1> Cov rt ^ I *v 1921 
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\* 1 l f'i2 *41 ’'I J S4=»l4 L W 85=-63 Ind Cas 730 , see also 43 Ind Cas 779 
, ' Slice so demands, even in 

• 7i3=>83lnd Cas 852 Re 

n absence of it, cannot be 


U3 Ind C»s 5*9 Court IS not empott 

final decree A 1 R 1926 Mad ■ • 

Court Ins inherent power to recall 
one wliicli Ins been perfected A succ 

ofJiis predecessor A I R 1922 Pit ^^4— 

j7Ea97(nd Cas 697 Questions cutting at the root of subject matter under dispute 
cm be tahen cognizance 0/ by every Court tmder the inherent power AIR 1927 
Mad 143 — 98 Ind Cas 280 Discretion conferred upon by s 151 should not be 
exercised unless i sirong case is made out for the same AIR 1927 Ca! 420 = 
100 Ind Cas 5:8 Court can under this section order the cancellation of order 
r o , 1 t n ,925 Pat 720=6P L T 48B^861nd 

may be decreed even if cause of action 
1929 Lili 409—30 P L R 3 o6»»ii Lah 
.3 js cm be set aside and necessary orders 

can be passed under this section by the High Court A I R 1924 AH 818 = 22 
A 1 . J 29=82 Ind Cas 184 


This section does aot apply to a Commissioner under the Workman s Compensi 
I ni Art nho cannot exercise power under the same AIR 1930 Lah 657*125 
j to every case wliere there js no other 

, 1 04*7 P L T 291*91 Ind Cas 483 A 

Luuikwa - ^ e staiuie AIR 1925 Pat 435“4Pat 

i8o*9t Ind Cas 313 , A I R 1922 Pat 479=1 Pal 277=65 Ind Cas 341 .Where 
other lemedies exist by whicli justice can be done this seciion does not apply But 
It does apply where there are provisions of law leading to injustice It can also be 
resorted ict to osernde certain provisions of law under exceptional circumstances 
A 1 R 1928 Nag 106*106 Ind Cas 575 . A I R 1924 Lah 7«>»69lud Cai 718- 
40 P L.R 1922 , A I R 1921 Pat 49I-2P L T nsi-'fioind Cas 368 , AX R 
1923 Lah 490-73 Ind Cas 136 Application of s is« ^^Ind Cas 68 

prevent injustice and abuse of process of Court 5 P J *S3 4® Cas 8 , 

ie al.o A I R I 9>3 Oedh 5 !>-»! O C M « 7 S ?? 

applies where case is not covered by s 144 A I K 1922 uai ajt 20 
W N 408*35 C L J 53-64 Ind Cas S64 


-- ground that respondent was not living on date of hearing 
JS 10 apply for review Section 151 docs not apply to the case 54 Ind 
e} r> f nr. aditisiment of decree cannot be set aside if there is no 


proceedings 


Code 9O W N 430=138100 Cas * ^ . ,j. 

Oudh 44' • ' " "-5 = A I R 1932 Lah 23S Review 

application *his sc^ijon A L. R 1932 

Lah 63 ■ imy person and to send hmi to jail 

'h ut any proper ir al 136 Ind Cas 

. 4 Varieties of inherent jurisdiction 

Invented A I R 1934 All 585 
of the compromise 11 cannot be 
not be accepted by other party con 

laincti- - - -Icr passed by Court under misappre 

hcnsion of facts cannot be set aside A I 11 1934 All 2S7 This section cannot 
be used for reraedjing cflccis of negligence A I K 19J4 All 350 Obuous 
infringement bv Subordinate Court can be set right m interest of justice A 1 R 
1934 Lah 1 6 Where m a case of attachment of decree, proceeds arc paid to one 
ofihe decree holders before satisfaction of decree of attaching decree bolder Court 

can order refund under s 151 A 1 R 19^4 Lah 142 ’ ^ 

Orders Mn bo poBBod for thoonda of JiMtico-OrJtcsunltr , 
can be passed to proem the miscarm^c of justice jSiLiz?*!! A L I ^ 
i 61 nd Cas.58s.AI U i 92 SmA 6 - 6 b L K 77 = 06 Ind cJ* 796 \\ Vr 
ftpeOI'a. 149-69 Ind Cas 2<». AI R 1924 Oudh 4 o 3 *itO L J 22 V=eo Ind 
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833 , A I R 1924 All 8iS=aa iX. L. J 791 = 46 A 864 = 82 InJ Css 184. 
A.I R 19^0 Lah 2o_ii Lah L I 93=31 I’.L. R arS^***) 1“^ Cis 494, A I 
11.1929 All 743 = («9:9) A L J 918=^1 A 1010=1:3 InJ Cas O85. But orJcr 
lused on wroij \icw liut wrong procedure has been followed can not be changed 
oa B c i^round of importingjusiice AIR 1929 Nag 25l = i2N L. J 148 = 27 N. 
L. R. 102 = J2I led. Cas. ^7 Eaciiin order not annealed against m the reaisiona! 

, ouri in order 10 give proper 

• • * . ' . t . >4. Court can exercise povers 

^ A I R 19:2 Mad 193 = 

L J ,63-15L W ;£S.(i.312)M W. S j 53-31 M LT (II C) 3 j , 6S IiiJ 
Cas 910 Hi^h Court can inietfere u'-der this section where cxecutia 1 is being 
done man fesil) at variance with the decree 3 P L J 435 = 4^ InJ Cas I04 
ml ere tj>o ver u-Jer this seciiot to remedy the injury caused to a party 
b> diMionesij of 0 uccr of court dcruitd to execute the or Icr. by passing necessary 
orders .VI R 1923 MaJ i2i2»22 L W jSy-QiInd Cas 300 

Irspuc of absence of suSicicnt cause for pbintitT absence ecuri si oulj use 
tLe inherent power to restore suit if claim 1$ substantial and wojil be barred bv 
I|m,ni,2n A I R 1923 I'at 2;<-(.,:,) I-a, 2S0-, !■ I. T 623-72 InJ Ca. 
W )5 Courts are given inherent power uidcf s iji logobcjoij the la v of procedure 
m the interest of justice A.I U 19:6 \1I 212 = 24 A. L J 375-48 \ a,6 Out- 
rageojs valuation of a suit b> the plaimitT for il.c purpose of i,ct m/ it iricd h> 
coart can be mter'i.rcJ wu’i anl cortecic I under s 151 AIR 
9*5 Oudi :62=io7 InJ Cas 330 \Micrt 1 loress of il c C in ins bven abused 
oy patty Court has inherent pftvcr » » Ire u 1 » n aCc j, ’ • 1 lo»» cause 1 by such 
.ZPI'w ® Icicru >>u «ell.> miskal v the Court \ 1 K 

J9*5 Mad 610-110 111 Cas \VI.«h 0 ere ate di»i m t irvvsniis m Code, 

innerent power canno be invaV.<.l AppcUaic Court > an order frtsb local cniaiiiry 
Itself or send case 10 trial Couti to I ave it made and dcci le appeal aficr consideruic 
result such caqury is necessary at appeallait. stag*. A I It 1926 Cal 897 — 94 
Ind Cas 393 In a su t to enforce couicact order under s 151 allowing a poriiou 
of amount Claimed before tight to claim IS esiablisl ed IS bad A I R 1924 Pat 69— 
(1923) Pat 290 = 2 P L R 159 = 5 Pat L T 560-77 Ind Cas 718 tor the ends of 
justice, the Court is competent to keep m abeyance the order of suspension of a plead- 
ing pending hi • Council 

145 Ind Cas 0 meet the 

ends of justice ^ and order 

of a lower Court though not appealed against A I R 1929 All 421 — (1929) 
A LJ 448 = 51 A 780=121 Ind Cas 211 Where rights are conferred by the 

sections of the code and no provision is made for a particular set of facts, 

Courts ought to apply the provisions of the rules which arc nearest m point, with 
SLcli modifications as may be necessary, and not to refuse relief on fhe ground that 
the Legislature has not made provision for a particular case 33 L W 359=193* 
M W N 48=A I R 1931 Mad 303=60 M L T 628 

Limits of exercise of po-wers iratier dies sectcca-la fft<? prvrs-Aww 
specific provisions go,'erning 1 particular case, this section can not be invoked 
AIR 1930 Lah 26=11 Lah L J ^42=31 P L R 668 = 124 Ind Cas 339 
A I R 1930 Lah 789=3* P L R 477-*3 Lah L J 71 = 122 Ind Cas 102 , 
45 C L J 557=104 Ind Cas 188- A I R 1927 Ca! 657 ,A I R 1926 Mad 258 

= 23 L W 85=92 Ind Cas 615 , A I R 19*4 Nag 325 = 78 Ind Cas 72. *02 

In . 554=103 Ind Cas 425 = A I R 

iq is 6S1 , A I R 19-7 Nag 212 = 23 

N ■ Cas 864 = A I R *9*9 Cal 8,0 

In direct statutory bar oy ^ J 5 j 

= 50 Ind Cas 180, A I R 192* Oudh 46=24 O C =’5 = 6+ Ind Las .17 

Inherent powers can not be exercised so as to contravcie provisio 128-17 

Act iLi^i 363-= Lai' I- I =J9=S8 Ind Cns 7S9 . = U ^ ^ -of A IK 

Ind Cas IS , A I U 19JS Mad 331 = 17 L W 150-71 Ind ,'„°V 

1924 All 668=46 A 631 = 22 A L J s83=79lnd Cas 997^ A I I e^rel 


A I R 19V Cal 334=54 C 403 = 3* 


C W N 570= loj mo. Caj 
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jfid 612=^41 W L J 54 = 14 L W S5=6j Ind Cas 730 , see also 43 Ind Cas 779 
It IS the duly of ihe court to invoke s 151 whenever justice so demands, even in 
absence of precedent AIR 1924 Bom 90=15 Bom LR 713 = 82 Ind Cas 852 Re 
opening of n decision of fact arrived 'll upon evidence or in absence of it cannot be 
allowed except under provisions for review of judgment AIR 1929 Mad 404 = 
122 Ind Cas 5*9 Court ts not empowered either by s l4Sors 151 to meddfe with its 
final decree A I ^ ^ j •nn-^oiTnl ri<; amt — I W 443 Though 

Court has inherent 
one »bich has been 
of his predecessor 
57=97 Ind Cas 69, 

can be taken cognizance of by every Court tmd'T the inherent power rt i y-/ 
Mad i 43“98 Ind Cas aSo Discretion coi 

exercised unless a strong case is made out * 

100 Ind Cas 518 Court can under this set 
made by u under para 3 of Sch HAIR 
Cas- 540 Under certain arcumsiances su t m , _ 

arises subsequent to Its institution AIR 1929 Lali 409 — 30 P L R 306=11 Laii 
251 = 116 Ind Cas 3r Abortive proceedings can beset aside and necessary orders 
can be passed under this section by the High Court AIR 1924 All 818 = 22 
A L J 29=82 Ind Cas 184 


This section does not apply to a Commissioner under the Workmans Compensa 
tion Act, who cannot everose power under the same, A I R 1930 Lah 657=125 
Ind Cas 637 Section 151 does not apply to every case where there is no other 
provision A I R 1926 Pat 27=4 Pat 704=7 P L T 291 = 91 Ind fas 483 A 
Court cannot order a thing prohibited by the statute A I R P*** 435'“4Pat 
180-91 Ind Cas 213 , A I R 1922 Pat 479=1 Pal 277‘*6jlnd Cas 34i Where 
other leracdies exist by which justice can be dene this section does not apply But 
It does apply where there are provisions of law leading to injustice It can also be 
resorted 10, 10 override certain provisions of law under exceptional circumstances 
A I R 2928 Nag 106=106 Ind Cas 575 »A I R >924 Lah 70*69 Ind Cai 718= 
40 P L R 1922 , A I R l92t Pat 49**3 P L T 251=60 Ind Cas 368 AIR 
1923 Lah 490*73 Ind Cas tj6 Apphevtion of s 151 comes in question only to 
prevent injustice and abus** of process of Court 5 p.L J *53*46 Inu Cas eg, 
see also A I R 1923 Oadh 59=25 O C 286-70 I id Cas *78 , 
applies where case is not covered by s 144 A I R *9*' 38*26 C 

VV N 408-35 C L r 53-64 Ind Cas 864 Procedure to set aside appeal 
" vs not living on date of hearing 
ipply to the evse 54 inj 
, be set aside if there is no 


Code 9O W N 430=ijaina ^ 

Oudh 445 . 33 P L R 146=136 Ind Cas 735*A I R 1932 Lah 238 Review 

application cannot be treated as an '**.• 1 r nn \ r 1017 

Lah 63 Court has no inherent 

forthwith for non compliincc with 1 

567— i9j3 a L J 22I=A I U j 

arc well rccogn zed and new categories cannot be invented \ I U 1931 All 

Where the decree is according to the terms of the compromise it cannot be 
amended because ipplicaiion for compromise can not be acccpicd by other nvriv con 
tamed vdditionvhcrms A I K 1934 llah ^93 ’ ‘ ^ 

1 cnsion of facts cannot be set aside AIR 

be used for reme lying cllccts of ncgligcn , 

infringement by Subor iinaie Court can be set 

1934 Lah 1 6 Wlcrc m a case ofatticbu 

of the decree holders before SJJisfactwa of<Iccnx of attaching decree holder Court 
can order refund under s 151 A I U 1934 Lah 143 “ 

Ordora mq bo paesod for tho onds of Juatico -Orders un ler ih,s 

can be passed to prevent the miscarria.t of justice _»3\.147 =ij A L t 
16 Ind Cas. 58,. A 1 U «9 2 Sind. 6-6 b L R 7/-66 ^^€4, ^ 

(i92j)rai 149=69 Ind Cvs 2oo . A. I R 19.4 Oudh 4o3«iiO L r227 = £o\nd 
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awirilcj Lnotr % A I H «9J7 Lah Ini C\s 1425 A I R, 1927 

Cal :ci3«44C U j 44«”icv>ltiJ Cas ox i-ii4.Ic»cf i iun> nu> dcjn^c liiia 
lie ic cJn ui 'cr jJ s ‘ccuon Jo^ liJ Cas 727- \ I R J923 Ang I49 
Decree accil*iJ,K.r feu >ix jcajs cauot Ic al wued to tic a; c ilcd under s. 151. 
A 1 R ii;23 109-67 lud Cai. jio A decree under s ooofttc I I*. Act 

ret jT co-'’oi" u wiih it c jLdgneot ca i be amended ui’cr s iji, \% jo bring 
It in co'fort- I) i»utj ju'^ment 2 I*at L. W 405 — 41 til Cis 200. bcciions 
151 and 151 cinnoi be i-ioVcd for the attend icm of dcace m execution, if 
aneadmen is al’owcd tt c act of the Co-rt would be uVr j tei I R 1922 Mad. 

2£6-i5 L. 30* = 65 Ind. Cas. 71a 


Aircndment of decree under s. 151 can be lUovtcd to correct nccideiual 
omssion of ucra of n n,. 14,01 j ro,>crty Imth from jiUiiit and dccicc A I R. 
1924 Rang to 4«374 hJ Cis to*o \ ac i * nc 1 of decree iicccssitiicd by ttic 
decision in second n ptil si ouU be ,,rin«cd \ f it 1 j.j Lali j7iiait Lab ij=a 
120 lad Cas. 176 W here il ere is mis iLc is to costs include 1 in ilic decree it i» 
open to the as«.r'evcd piti> to iioini out the mistate and claim us corrcciion'undcr 
L.J 4ot Dccicc for pre cmniion cm be 
amended and amount due to pre-cmpior from sen kc on cliucc of i.roncriy sold 
deducted for pre empuon mone> under Court s mlicrcm power 2U i* L. R 
(1 C ) 54=54 Ind Cas. 34 Court has inherent power to correct decree not correctly 
expressing \uiai Court actually or intended 10 decide A 1 R 192^ Lih >47 = 73 
Ind Cas 679. Alteration to make Uic decree consi«tcni can be made before it being 
signed A I R J923 Mid 39*=f7L \V 254-74 Ini Cas 416 High Court 
acting as a Court of Appeal can correct cUr cil criors under s 151 A I R 1923 
All 3 JS- 45 A 53=74 Ind Cas. 1004 Onlv appellate Courts cm amend original 
«cree appealed against where appeal isdimiisscd uiderorkrXLI r 11 95 Ind 
Cas 049 , see also AIR >923 l‘at 218—81 Ind Cas ■'95 Amendment as to over 
siatcmeat of interest in execution application can be allowed under s ici AIR 
1922 Pat 409-tPat 119-69 Ind Cas 200 Alteration m the decree can be made 
only by way of review, appeal or icvisoi and s 151 can not be resorted fo that 
purpose A I R 1921 Lab 3 = 3Lah L J 3'o(r B) 67 Ind Cas 772 Section 
151 should not be invoked to give co»is m cases other than in order XXV, rule i 
and order XLI r 10 A I R 19'’+ Cal Sji — 50 C S 53“79 Cas 298 Court 

cannot under its inherent power amend its own decree extending time to pay deficit 


crest, amendment in final” decree all 
.t U B 5 = 4 U B R 1 = 63 Ind Cas 
icndment of decrees and not to the 
i1 halnama Bui for the ends of justice 
urder ss 151 and 153 139 Ind Cas 

491-1932‘A L J 784=A I R 1932 All 587. see also J34 lud Cas 407=8 
OWN 883-I2L R 213 (Rev)=A 1 R >931 Dudh 346, A I R 1932 
Oudh 291 = 139 Ind Cas 367=9 OWN 633 , 12 Pat L T SS8 = i33 Ind Cas 
I7t When ihe preliminary decree m a mortgage suit did not provide for sale, 
but the final decree contained a provision that on the mortgagors failure to 
pay the property could be sold that ss 151 and 152 were wholly inapplic 

able in as much as it was not a case of mistake or omission A I R 1931 
All 427 


Compromise decree — Conipromise decree as a result of fraud upon the court 
can be reversed under s 151 AIR 1927 Pnt 354=6 Pat ioS=iOj Ind Cas 271 , 
see also A I R 1922 Mad 446=43“ L J 29o=(!922) M W N 495 = 31 M L T 
132 = 16 L W 440=70 Ind Cas 4*5 Court lias no inherent power to set aside 
consent decree 26 S L R 395 But where a suit is compromised and a decree 
passed It is open to the plaintiff to apply under s 15110 have the compromise decree 
cancelled on the ground that they had not consented to the terms therein 
mentioned SOWN 1267 


Admission of evidence —In a fit case the court can admit a document which 
was improperly rejected by the lower court 138101], Cas 328=33 P. L. R 152 = 
A. I R. 1932 Lah 267 
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revise us own order super- 
I R 1932 All 656 The 
^ - - o misconduct of arbitrator, 

even though the award is not made AIR 1933 Pat 566 

Partition — ^The inherent power should be applied where the decree of the lower 
Couit directs partition m an impossible iQanner 27 N L R 341 


Consolidation of suits and appeals —Courts are empowered to consolidate 
suits even without the consent of the parlies A I R 1922 Pat 566=3? L T 
584= X Pat 669=67 Ind Cas i coo , see also A I R 1924 Nag 196=75 Ind Cas 
917, 40 Ind O'"- dafion of looeals ran also be made under s 151 

apart from Order 

A 1 R 1923 A1 • t • 

J 279 = 45 Ind C 
fact one appeal 
1923 Pat 215 = 7 
IS not that of 

in one docs not unless so stated govern the other a I R 1925 t'at ;y3 = / * ^ 

43i = 4Pat 448=1925 Pat 345-93 Ind Cas 129 

Costs — Court can under inherent power enforce in such manner as it thought 
proper, payment of costs m favour 0/ commissioner m connection with execution 
of commission recoverable from parties and proceeding taken if not proceeding 
between parlies within s 47, the order is not appealable AIR 1924 All 192 = 74 
Ind Cas 186 Order to oauper to pay costs of amendment in cash and order 
dismissing a suit m faili - 0 « 

L R 9J4-47 B 104 

costs in insolvency can 

of the process ofCourt 21 C W N 826=260 L J 44“4oInd Cas 999 uruer 
as 10 costs cannot be altered by the successor in ofhee except m review or und*r 
s 15: AIR J92SPat 47=3 Pal 654-82 Ind Cas 813 


Diamissal for default— If an application under order 9 rule 9 is made 
-■ 1 f A s 151 cannot be invoked to set aside a 

1 3»9-52 C L J 23-129 Ind Cas 778, 
, R 1928 Nag 9t Where in an application 

suit the word review is used the suit 
al objection 58 Ind Cas 748 An appeal 
i Court under us inherent power 4^ B 
648 = 7'»llnml U no 60 ImJ Cas 9«9 Order under s 151 rcsiramng execution 
npilic W the judgment debtor is not 

iiiaitu Ces 438 Mistaken order of 

disnii ' J B 1928 All 301 = 26 \ L J 

j82"ioa‘ 3 • having been adjudged insolvent 

and ihc Offic al Ass gnee is not served dismissal of suit for clcfmli is bad and 
can be set aside in appeal A I K 1917 Cal 76=31 C W N 32 b 53C 844 = 
98 ind Cas 281 Inherent po ver cannot be excrc sed in favour of party remaining 
absent when he ought to be present and unable to give satisfactory reason therefor! 
so as to interfere with nglus of third parties A I R 1926 Bam 377 = 28 Bom 
L R 626=5011 457-96Ind Cas 4«i The Court cannot under s 151 s*t aside 
the order of dismissal for default or an order passed rar^ ir* m applications under 
order XM rr 97 and 100 on sufficient cause being shown since there is no jusiifica 
non in takng resort to s 151 when oilier remedies already exist A I R 1920 
Mad 757-52’^! 899-57 M L J 387"3oL W 424=i2oInd Cas 567 


ritocution— Inherent po«cr> should b" invoked for execution of Court 
• pros in the Act under which it is passed 

• b9o Section 151 can be invoke 1 to refuse to 

•sliovnifut the Court is misled by misstatement 
VI R 1926 Nag 17 = 88 Ind Cas 693 see 
J Cas 443 A 1 K 1923 Mad 63, = 44 M L I 
6S0— 72lnd Cas 54 } , t >3 mu x,as 87a There is no inherent jurisdiciion m a 
Court to set aside a saIc outside the provisions of Order 21 1932 A L I aoi = 

A LH 1932 All 403, sec also A f U 1923 Boro 51 = 34 IJom L U 1167 = 76 
Inl-Cas 433 . U t 9}0 All 513- 124 Ind Ca» 48 , but see A I R 1927 taj, 
,53-58 I* L R 56 - 9 ? fnd Cas 391 Hut the Court should not except m 
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very substantial circumslmces set aside a rule suo motu wilhout proof of any 

substantial injuiy urder s iri A I R 1025 Sind 253=18 SLR 39 = 861 nd Cas. 

1C4? In considering vvlidny of execution sale. Appellate Court need not confine 

Itself only to order 21, rule 90, but It mayact even under s 151 A I R 1924 Mad 

778 = 47 M L J t 4 q={l 924 ) M 

1925 Oudb 1:8 = 80 lid Cas 444 j 

45 L J 312 = 77 Ind Cas la C 

of necessary documents to Court in Native Stale to enable it to execute decree 
though the decree itself can not be transferred 13 Uur L T 145=61 Ind Cas 
704 The Court can not inaohe s 151 when the applicant has his remand under 
Order 3i, rule fo, but did not avail hiuiself of it 136 Ind Cas 735=33 P 
L R 146= A I R 1932 Lab 2j8 The order di missing the application 
for eaecunon is appealhble, and where no appeal has been preferred from 
that order the nnnliratinn rannoi to rP-.torcd under s iti AIR 1052 Oudh 
■ ■ lere an 

naming 

. „ -47 and 

order 21, rule 66 that the proper Older would be to treat the application as 

oneunders 1 51 and revive both ihe applicmons on terras as to cost 36 C W N 

j67=S3C L. J 184 = A I R 1932 Cal 569 Where aficr the court sale and before 
its confirmation the judgment debtor was shown to have leased the property and 
realised a ponion of the rent and thereupon the purchaser applied for a prohibitory 
order against the judgment debior and tenant as regards the paying and 
receiving of rent HtJA that although ihe prohibitory order could not be 
issued Under s 47 or order 2t rule 46 u couU be passed under s 151 as the 

ends of justice required ibe same ij6 lad Cas 4-33 P L R 43S = A. I R 

1932 Lah 295 Where same loperiy I as been sold twice in execution of decrees 
of different decree holders an 1 a 1 a >1 1 cat on for rateable disiribuiion is put in long 
before the confirma ion of i1 c first sale bu the court in gi orance of these facts 
confirms the seco id sale it ba> inherent power to avoid abuse of piocess of court 
and to set aside Its order of confirmation of second sale on being appraised of the 
true facts 11 P 750=12 P L T 6^9=134 Ind Cas 616 There is no inherent 
jurisdiction m a court to set aside a sale outsile the provisions of Order 21 1932 

A L I 392=A I R 1932 All 403, see also 136 Ind Ca» 755 = 33 P L R 146= 

A I R 1932 Lah 238 

Attachment like any other order can also be revived by the court under s 151 if 
It IS necwssaiy III the mierrst o/jusnee. AJ R 1922 Nag 267=4 N L J 128= 

18 N L R i 5-’ = 64 Ind Cas 400 There is inherent power in court to release 

code not being 
240=(i92i) Pat 
ji strong grounds 
R 1922 Oudh 
older was out of 
which js suhse 
63 Ind Cas 43 
ion of the court, 

the court can fi/o r/iofir set aside the sale under s 151 12 Lah 602=134 Ind Cas 

292 = 12 P L R _ Iso 143 Ind Cas 454=64 M 

L J 586 = A I R ' execution proceeding can be 

set aside under th F B) — 133 Ind Cas 65 

Ezparte order — There is no inherent power in Court lo set aside ex parle 
decree passed by itself , it can do so only under Order IX rulers AIR 1923 Lah 
' 47=73 hid Cas 660 , A I R 1927 Lah 372=101 Ind Cas 617 , A I R 1923 
Pat 479=1 Pat 277 . \ I R 1922 All 441 = 19 A L J 907=64 lud Cas 527, 
A I K 1921 Sind 38=158 L R 61=63 Ind Cas 131 But it can not be laid down 
as a hard and fist rule that in no circumstances can power of Court under s 151 of 
the Code, be exercised except under provisonsof Order IX rule 13 AIR igst 
Pat 491=2 P L T 251 — 6olnt Cas j68 , see also 34 Bom L R 142, = A I R 
1932 Bom 634 , 34 Bom L R 7i4=i3!> Ind Cas 24S = A I R 19^2 Bom 271 = 

A L R 1932 Bom 596 The inherent power should be exercised ex liebil^justtlue 
on sound general principles and soas not lo conflict with mieniions of Legislature 
43 M 94=37 M L j 599 = 26 M L T 377=ioL W 606= „ Ind Cas S47 (F »> 
ear /dx'/e order under Order X\I lule 90 can beset aside under inherent power ol 
C C H Vol I— a8 
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Arbitration — Under s 151 the court is competent to revise us own order super 
seding a reference to arbur-ition 138 Ind Gas 524=sA I R 1932 All 656 The 
court has inherent jurisdiction to deal nith allegations of misconduct of arbitrator, 

lower 


Consolidation of suits and appeals— Courts are empowered to consolidate 
suits even without the consent of the parties AIR 1922 Pat 566 = 3? L T 
584=1 Pat 669=67 Ind Cas l ooo , see also A I R 1924 Nag 196 = 75 ^1^*^ 

9*7 » 40 Ind Cas 18a Consolidatioa of appeals can also be made under s 15* 
apart from Orde vrir v u / ^ p^, f j Pif T<e)=^ 4 ^lDd Cas S5^ > 

A I R 1923 A # i ’ 

J 279=45 Ind < 

fact one appea 
1923 Pat 215 = 

IS not that of 
m one docs not - 

431=4 Pat 448=1925 Pat 345~93lnd Cas 129 

Costs — Court can under inherent power enforce in such manner as it thought 
proper, payment of costs in favour of commissioner in connection with execuiion 
of commission recoverable from parties and proceeding taken if not proceeding 
between parlies within s 47, the order is not appealable AIR 1924 All 192=74 
Ind Cas 186 Order to nauoer to pay costs of amendment in cash and order 
dismissing a suit m failu ^ « n 

L R 924»47 B J04 
costs m insolvency can - , 

of the process of Court 3i C W N 826=260 L J 44=40 Ind Cas 999 Uruer 
as to costs cannot be altered by the successor in office except m review or under 
s 153 AIR 1935 Pat 47*3 Pat 654=82 Ind Cas 813 

Dismiasal for default— If an application under order 9 rule 9 is made 
whfTi the period for it has expired, s 151 cannot be invoked to set aside a 
319=53 C L J 33 ip* 129 Ind Cas 778 
1938 Nag 91 Where in an application 
nt the word revic v is used the suit 
shouid*^ be restored desp le the teciimcai objection 58 Ind Cas 748 An appeal 
d •m ssfd for default can be restored by Court under us inherent power 45 B 
( r under $ 151 rostra ning e\eciiiion 

ce to the judgment debtor is not 
, nd Cas 438 Mistaken order of 

„ AIR 1928 All 301 = 26 A L J 

382= 108 Ind Cas 576 Where piainim is auscni as having been adjudged insolvent 
and the Official Ass gnee is not served dismissal of suit for default is bad and 
can be set aside in appeal A I K 1927 Cal 76=31 C W N 22 = 53 C 844 = 

98 Ind Cas 381 Inliercnt power cannot be exercised m favour of party remaining 
absent when he ought to be present and unable lo give satisfactory reason therefor, 
so as lo interfere with rights of third parties AIR 19260001 377 = 28 Bom 
L R 626=500 457 = 96 Ind Cas 411 The Court cannot under s 151 s*t aside 
the order of dismissal for default or an order passed ex /Sar* m applications under 
order XM ir 97 and 100 on sufficient cause being shown since there is no jastinca 
tion in taking resort to s 151 when other remedies already exist A I R tgto 
Mad 757 = 52 899=57 M L J 3S7=3oL W 424=«i2olnd Cas 567 


rxocution— Inherent poners should be inaokeJ for execution of Court 
■ provided m the Act under which it is passed 

■ S90 Section 151 can be invoked to refuse 10 

shovothat the Court is misled by misstatement 
• AIR 1926 Nag t7=88 Ind Cas 693 , see 
. , ^ “ J Cas 443 A 1 U 1923 Mad 63,-44 M L J 

6S0 — 72lnd Cas 54, , 05 in 1 cas 872 riactc is no inherent jurisdiction in a 
Court to set aside a sje outside the provisions of Order 31 1932 A L. J 392- 

,i9;3_Bam^ 5‘ = 24 Bom L R 1167 = 76 


A I R 1932 All 403 , 


; also A I 


Ind Cai, 433 , A I U 19^0 All S»3- 134 Ind Cas 48 . but see A I R »9’7 Lah 
i 53-:3 P L H 86-99 Ind Cas 291 But ihe Court should not except m 
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%ery substaiuial circumstances set aside a rule suo vtohi wiihout proof of any 
substantial injuiy urdcr s ki A I R ig2jSind 253=18 SLR 39=86lnd Cas 
1C4^ In considering \i1idily of cxccuiion sale. Appellate Court need not confine 
itself only 10 order 21, rule 90, but u may act even under s 151 AIR 1924 Mad 

778 = 47 M L J C40=(i924) M • • : 

192; Oudh 128 = 80 lid Cas 444 « ' • ■ 

45 M L J 312 = 77 Ind Cas 12 

of necessary documcnis to Court m Native State to enable it to execute decree 
though the decree itself can not be transferred 13 Our L T 145 = 61 Ind Cas 
704 The Court can not insoke s ijt uhen the applicant has liis remand under 
Order 21, rule 89, but did not a\ail himself of it 136 Ind Cas 735~33 P 
L R 146=A I R J9^2 Lah 2^8 The order di missing the application 
■ d fiom 

Oudh 

• • . here an 

ntaining 

■ o 47 and 

order 2t, rule 66 /fe/f that the proper otder would be to treat the application as 
oneunders 1 51 and revive both ihe apphcuions on terms as to cost 36 C W N 
367=5^^ L. J i 84 = A I R 1932 Cal 569 Where after the court sale and before 
us confirinanon the judgment debtor was shown lo have leased the properly and 
realised a portion of the rent and thereupon the purchaser applied for a prohibitory 
order against the judgment deb'or and tenant as regards the paying and 
receiving of rent Hel\ that although the prohibiiory order could not be 
issued under s 47 or order 21 rule 46. 11 coul I be passed under s 151 as the 
ends of lusiicc required the same 1^6 ltd Cas 4 = 33 P L R 435 = A. I R 
1932 Lah iQj Where san e ioperi> h s been sold twice in execution of decrees 
of different decree lioldcrs and an a ) ! cm 0 a for rateable dis ribunon is put in long 
before ihe confirmi on of il c first sale I 01 the court m igi orance of these facts 
confirms the second sale it has inherent power to avoid abuse of process of court 
and to set aside Its erder of confirmation of second sale on being appraised of the 
true facts ii P 250=12 P L T 6,9=134 Ind Cas 616 Tliere is no inherent 
jurisdiction in a court to set aside a sale outsile the provisions of Order 2l >932 

A L J 392=A I R J932 All 403 , see also 136 Ind Ca» 7S5*»33 P L R 146= 

A I R 1932 Lah 238 

Attachment like any other order can also be revived by the court under s 151 if 
It is necessary in the interest of justice A I R 1922 Nag 267 = 4 N L J 118 = 

18 N L R 152 = 64 Ind Cas 4C>o There is inherent power in court to release 

properly from illegal atiachment apait from order 21, rule 56, the code not being 
exhaustive in that respect AIR 1921 Pat 4'r9=a P L P 240=(i92i) Pat 
203 = 61 Ind Cas 922 To restore execution application under s 151 strong grounds 
are necessary as would be required for appUcaiion for review A I R 1922 Oudh 
‘ e holder was out of 

cal which IS subse 
a U/4 

ection of the court, 

the couit can rr/o ryro/w set aside the sale under s 151 12 Lali 602=134 Ind Cas 

292 = 32 P L R 863=A I R 1931 Lah 344, see also 143 Ind Cas 454=64 M 
L J 586=A I R 1933 ’\Iad 399 Ex parte order in execution proceeding can be 
set aside under this section AIR 1931 Sind 97 (F B)=l33lnd Cas 65 


Exparte order — There is no inherent power in Court to set aside ex farte 
decree passed by Its**!! , it can do so only under Order IX rule 13 A I R 1923 Lah 
147=73 Ind Cas 660, A 1 R 1927 Lih 372=101 Ind Cas 617, AIR, 1922 
Pat 479 = 1 Pat 277, A 1 R 1922 All 44i = '9 A L J 907=64 hid Cas 527, 
A I K 1921 Sind 38=155 LR 61 = 63 Ind Cas 131 But it can not be laid down 

as a hard and fast rule that in no circumsiances can power of Court under s 151 of 
ihc Code, be exercised except under provisonsof Order IX, rule 13 A I R 1921 
Pat 491=2 P L r 251=60 l»l Cas 368 , see also 34 Bom L R. J425 = A I R 
1932 Bom 634 , 34 Bom L R 714 = 13^ Ind Cas 24S=A I R 1932 Bom 271 = 
A L R 1932 Bom 596 The inherent power should be exercised rj 
on sound general principles and so as not to conflict wiih intentions of 
43 M 94=37 M L J S9')=:6 M L T 377 = io L W 606=33 ’ 847 (F B I 

order under Order \XI, lule 90 can beset aside ' po'werof 

C. C H Vol. 1—48 
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t IS competent to revise us own order super 
. J Cas S24=A I R 1932 At! 656 The 
w - 1 allegations of misconduct of arbitrator, 

even though the award is not made AIR 1933 pat 566 

Partition — The inherent power should be applied where the decree of the lower 
Court directs partition m an impoasible manner 27 N L R 341 

Consolidation of suits and appeals —Courts are empowered to consolidate 
suits even without the consent of the parties A I R 1922 pat S66=»3P ^ T 
584=1 Pat 669=f » '• , . ’ 

917 , 40 Ind Ca 
apart from Order 

A I R 1923 All i it 

J 279=45 Ind Ca 
fact one appeal 

1923 Pat 215 = 70 Ind Cas 782 Effect of order declaring appeals to be analogous 
IS not that of consolidation but merely that they shall be heard together and order 
tn one does not artless so stated govern the other AIR 1923 Pat 76^= y P L T 
43i = 4Pai 448*1925 Pat 345 = 93 Ind Cas 129 

Costa — Court can under inherent power enforce in such manner as it thought 
properi payment of costs in favour of commissioner in connection with execution 
of commission recoverable from parties, and proceeding tak.cn if not proceeding 
between parties within s 47. the order is not appealable AIR 1924 AH 192 = 74 
Ind Cas 186 Order to pauper to pay costs of amendment in cash and order 
dismissing a suit m failure of the same IS bad AIR 1922 Bom 385=24 Bom 
L R 924=47 B 104=69 Ind Cas 207 Wl ere third party conducts proceedings 
costs in insolvency can be ordeied to be paid if facts show that there has been abuse 
of the process of Court 3i C W N 826=26 C L J 44-40 Ind Cas 999 Order 
as to costs cannot be altered by the successor in office except m review or under 
s 152 AIR 1925 Pat 47=3 Pat 654=82 Ind Cis 813 


Dismissal for default— If an application under order 9 rule 9 is made 
when the period for it has exp red, s 151 cannot be invoked to set aside a 
dismissal for default A I R •93« Cal 3»9=52 C L J 23-129 hid Cas 778, 
23 N L R 183=107 Ind Cas I93— A I U 1928 Nag 91 Where m an application 
really purporting to be for restoration of a suit ih- word review is used the suit 
should' be restored desp le the technical objection 58 Ind Cis 74° An nppcil 
• tt under its inherent po ver 45 C 

rder under s 151 restraining cvecuHon 
ol cc to the judgment debtor is not 
■ Ind Cas 438 Mistaken order of 

,1 A I R 1928 All 30|=»26 \ L j 
nt as having been adjudged insolvent 
nml ibe OinciM Ass^nce is noi served dismissal of suit for default is bad and 
can be set aside m appeal A I R 1927 Cal 76=31 C \V N 22-53 C 844 = 
98 Ind Cas 281 Inherent power cannot be exercised in favour of party remaining 
absent when lie oui,lu lo be present and unable to give satisfactory reason therefor, 
so as to interfere with nguis of third parlies AIR 1926 Bom 377 = 28 Bom 
L R 626=5011 457=96IJid Cas 411 The Court cannot undoes !$( s*t aside 
the order of dismissal for default or an order passed ea';5ar/f m applications under 
order XM rr 97 and 100 on sufiic cm cause being shown since there is no justillca 
lion in taking resort to s 151 when other remedies already exist A I R 1929 
Mad 757-52 M 899=57 M L J j87«3oL W 4’4 = i20lnd Cas 567 


Execution— Inherent powers shouM be invoked for execution of Court 
' ' proviilcl m the Act under which it is passed 

* 890 Section 151 can be invoke! 10 refuse lo 

shovnihat the Court is misted by missiatcnient 
* ■ s A- I U 1926 Nag 17 = 88 Ind Cas 693, sec 

alsoAl R i9ooLah 793-'26 Ind Cas A 1 K 1923 Mad 63,-44 M.L J 
680 = 72 fud Cas 545 , 69 Ind Cas 87a There is no inhcicnt jurisdiction m a 
Court to set aside a s-lc outside ihc provisions of Order 21 1935 \ L. J vnj- 

ALR 1932 All 403, see also A I U 1923 Bam 51 = 24 Boni L ILiiCyi^C, 
Ini Cat 433 • A I K l9jO All 5M- 124 Ind Cas 48 , but sec A I R 19 7 Tjh 
>53 = 28 P L R 86=99 Cas 291 Bur the Court should pot except in 
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very substantial circumstances set aside a rule suo 7110/11 without proof of any 
substaniial injury ut der s in A I R ig2$SiQd 253=si8 SLR 39=86Ind Cas 
1C4C In considering ii iJidiij of execution sale, Appclliie Court need not confine 
Itself only to order 21, tula 90, hut It may act even under s 151 A 1 R tgi^ Mad 
778=47 M L J t4q_(ig24) M . 

192; Oudh t2Ss>SoInd Cis 444 j ‘ ■ 

45 M L J 312 = 77 Ind Cas 12 C 

of necessary documents to Court m Native State to enable it to execute decree 
though the decree itself can not be transferred 13 Uur L T i4S=dt Ind Cas 
704 The Court can not inioke s I3I when the applicant has his remand under 
Order 31, rule Sg, but did not atail Inmself of it 1^6 Ind Cas 735 = 33 P 
L R u6=A I R 10 2 1 ah ? 8 The order d' m ssiiig the application 

been preferred from 
A I H 1932 Oudli 

• Dudh 445 Where an 

ler petition containing 
, J V debtor under s 47 and 

order 21, rule C6 //Ir// that the proper order uould be to treat the application as 
one under s 151 and revive both the apphe itions on terms as to cost 36 C W N 
a67=5iC L. J i84 = A I R 1932 Cal 569 Where after the court sale and before 
us confirmation ihe judgment debtor was sboun to have leased the property and 
realised a portion of the rent and thereupon the purchaser applied for a prohibitory 
order against the judgment deb or and tenant as regards the paying and 
teceiv ng of rent ////I that although the prohibitory order could not be 
issued u der s 47 or order 31 rule 46, it coul I be passed under s 151 as the 
ends of iust cft required ih« same ij6 lad Cas 4=33 P L R A3S— A. I R 
1933 Lah 295 Where same roperiyhas been sold twice in execution of decrees 
of d ffereni dtcrtL 1 olders and an application for rateable disiribution is put in long 
before the confr a on of U c first sale but (he court in ignorance of these facts 
confirms the secoi d sale t has inherent power to avoid abuse of process of court 
and to set aside us order of confirmation of second sale on being appraised of the 
true facts 11 P 25O— 13 PIT 639=134 Ind Cas 616 There is no inherent 
jurisdiction m a court to set aside a sale outsile the provisions of Order at >932 

A L J 392“ A I R 1932 All 403 also 136 Ind Ca> 755-33 P L R 146= 

A I R 1933 Lah 338 

Attachment like any other order can also be revived by the court under s 151 if 
11 IS necvssar) in ihe interest of justice A 1 R 192a hlag S&7-4 K L J ]t8= 

iS N L R I33— 64 Ind Cas 400 There is inherent poiier in court 10 release 

properly from illegal attachment apart from order 21, rule 56, the code not being 
exhaustive in ihat respect AIR 1921 Pat 4^9=2 P L f 24o=(i922) Pat 
2O3 — 61 Ind Cis 932 To restore execution application under s 151 strong grounds 
are necessary as uould be required for application for review AIR 1922 Oudh 

holder was out of 
al uliich IS subse 
63 Ind Cas 4j 
Clion of the court, 
151 12 Lah 602=134 Ind Cas 

• • e« also 143 Ind Cas 454=64 M 
er in execution proceeding can be 

set aside under this section A I R 1931 Sind 97 (F B)=i33lad Cas 65 

Ezparte order — ^There is no inherent power m Court to set aside ex parte 
decree passed by Itself , it can do so only under Order IX rule 13 AIR 1923 Lah 
147=73 Ind Cas 660, A 1 R 1927 Lah 372=101 Ind Cas 617 , A I R. 1922 
Pat 479=1 Pat 277 , \ I U 1922 AH 441 = 19 A L J 907=64 Ind Cis t’? , 
A I K 1921 Sind 38=158 L R 61=63 Ini Cas 131 But it can not be laid clown 
as a hard and fisc rule that m no circumstances can power of Court under s 151 of 
provisonsof Order IX, rule 13 AIR 1921 
• jC8 , see also 34 Bom L R. 142-> = A I R 

11 • 3S Ind Cas 248= A 1 R 19^2 Bom 371 = 

power should be c\cxz\%cd ex M‘/o jut/i/iae 
not to conflict with inteniions of Legislature 
• ‘ 377=10 L W 6^=j3lnd Cas 847 (F B) 

^ -«90can beset aside under inherent power of 
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Court A IR 192* Pit 293 = 2 P L T 270=62 Ini3 Cas 113 T1 e applicant is 
bound 10 show sufficient cause for his non appearance at the proper time otherwise 
It IS only in exceptional circumstances that S 151 can be resorted to AIR 1927 
Sind 223=103 Ind Cis 129 Under peculiar circumstances Court can under 
s 151 set aside ev parte decree at the instance of person not a parly ‘*1® 
original suit and make him a defendant and allow him to defend the suit AIR 
1928 Rang 273=6Rang 694=113 Ind Cas Sir , but see A I R 1922 Mad 193= 
42M L J 563 =i 5L W 586=31 ML 1 (H Ind Cas 910^ There 

13 no remedy under 5 151 if an applicant whose a 
decree of Small Cause Court has been dismissed 
go m revision under s 25, Provincial Small Cat 

95 = 98 Ind, Ca« 658 Extensionof time granted , . ,, 1 

application can be revoked or altered before the appeal is admiued 45^°“ 

72s 

Espungmg from record —Irrelevant and scandalous matters can be expunged 

plication by a person 
in exceptional cascj 

• 4 ebaracter and credi 

jiver court unless the 
c4A 401 = 20 a L J 

S6.=;,U P L R (A).6s-«Cr L J 3,9-66In<l Las iTZt’cli br 

amending 'Devasthanam Scheme petition rematUd, trusts remark by 

Devasihanam", ibis is not a case where High Cou“ can remarks m 

exercising inherent power 33 Ind Ca% ~**^roent and was uncalled for the 
judgment cast n slur on a department of 215=31 p L R 

remarks should be expunged from the judgoieoc H 5 3 

919-A I R 1933 Lali 711 


919-A I R 1933 Lali 711 

Extension of time— Ordinary P"*' 


lod of iimitaiion cannot be extended under 


55 , 19 M L 1 specie performance of a contract lo sell cannot be 

Time fixed by a decree^ lor ^ c’a/'ja, ’a 

. • Cas 467 Time fixed by 

. isi IJN I R 39= 
__ Cas 16 Under s 151 

49 Ind Cas 840, 4 * .j ^ns f« the coromissionci 5 report m 1 pciitioii 


49 Ind Cas 840, 42 A ojyj 
court can fix time for fill 
suit and reject ihosc ihat 
Where payment of costs 
« rh mvinent was no 


was nt. „ , iiJi A I K 1925 tit lS 3 = oo*nu uis C75 
be disturbed as court has 
iplicalion for extension and 

t IV iv-a ' " In case of deliberate default 

cannot be extended under this section 1933 M W \ 


tTmtld i Ills sevKw** JUSIICB 

. „fro!i of any tenon or f'xuJ by Ibe piniM A I R 1917 Mad 813-39 M L T 

L W -tSi Consent decree can be set aside by a court under s 151 on the 
that the consent was cause! by fraud AIR 19.3 Pat 433=(t922) Pal 
• ^?-.aPaf 73 ‘- 7 ? M.buisceA I R 1929 Cal 470-33 C W N 883 
IfusJnl Cas. 177, A r R IW Mg Cas 61, A I R J9'4 All 

xoS— +bA 345 — 32 A L J iiS— 8s Ind Cas lOJs Qucsiioti of fraud shouKI 
not be looked Inio except when It works tnjusice 48 Intk Cas i35-3oBom L. R 
naa. Lsecui on of /i/ir/r deerve can be siayel un Itr s 151 cn the ground tint 
u was obtalne I by frau I but It can be so done under orler 'C\f, rule 29 <\ I g 
1923 L,ah 514-73 Ind Cas 419 Court 1 as inherent jur sJiciion under this section 
to vacate an or ler obi^ncd by decree hoi !cr by mufcprescntaiion A I R io»| 
Sindh llt-t 3 ilud . * 7 V Amendment of decree obtained by fraud uoon *!<• 
emit can >cci ni But if ihc fraud la. bejn praccisil 

,bc party. lb':>t»CJy'>>'y nay of .ni A I U 1934 1 at 2!9 1 aciiscu upon 
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Injunction— Court possesses iDherent poivcM lo act ftdebi/o jusiihtif A 
siroog case must made Out and It must be shown (hit (here is no other remedy 
open to which pirij can protect himself Iron consequences of injury complained 
of «.ourt Hill issue temporary iiijuncitoo, ifit is shown to be ippropriile relief and 
unless defendin' IS forthwiih restrained irreparable injury will follow a Lah L J 
^S3=*55lnd Cas 4Qj , see also A. I R 1925 Lili 242^78 Ind Cis 802 , A 1 R 
19^7 Lah 833=9 Lili L J S36=»(ot>Ind Cas 544 Injunction against government 
officers not subordinate 10 it cannot be granted by couit as they have no such 
inherent power A 1 R 1926 Lih 284^27 I* L R ij«95Ind Cis 540 If 
necessary for some reason Court his inherent power lo issue temporary mandatory 
injunaion but It should not ict under order rule 2 AIR 1927 Mad 31o««24 
L \V 854 = 99 Ind Cas $66 Section i>t cannot be resorted to for giving injunc 
1 on rcstra ning etecution of decree iS other provisions for the same remedy is open 
A I R igj7 Mad 592 = 32 M L J (70-^8 M L T 364-{l927l M W N 259= 
loJlnd Cas 356 see also Jollnd Cis yoo^A, I R 1927 Mad 687=38 M L T 
3>S==iGL W 899 If a person not within (he jurisdiction of a court submits to us 
jurisdiction, an injuncnon cm be issued as agiinst such person to meet the error 
of justice A I R 1926 Pat 17i«=6 P L T 540=85 Ind Cas 8«2 Only 
chartered High Court in which suit was filed his inherent powers to issue injunction 
la certain uses rcstriining executing court from exccunng decree AIR 1925 Laln 
018=7 Ldli L J 457 s »25 P L. K 561=92 Ind Cas 259 The High court has 
inl crent power to order an injunction against a person living within the junsdjctioo 
of another High Court where the circumsiinces so require 130 Ind Cas 252 = 57 
^al I2 ?o=A I R i93t Cal 279 But when this jurisdiction is invoked, it is 
*'®^^'»ary for the plainiiff to establish a strong pnma/tcie cise that there is no 
other remedy open to him 10 protect him tlf and that if tJie injunction asked for is 
not granted irreparable injury or inconvenience would result 140 Ind Cas 8431a 
34V L R sr = A 1 R 1933 Lah 73 


fos til A I *R 1922 Cal I =80 Ind Cas 192 

lESues, framing of— Court can frame suci) issue and give a decision thereon 
even after the ease has been dosed 1$ cut at ihe riTOt of the sul^ect matter of the 
suit. A-I U 192a Pat 514=2 Pat 52 = 4? L T 239=68 Ind Cas 383 

Errors and mistakes— This section can always be resorted to correct 
mistakes obvious m the face of (be record A I R 1923 Mad 39*= 17 C W 254= 
74 Ind Cas 416 Arithmetical or clerical error m the judgment can be corrected 
under this section A I R 1927 All 585 = 102 Ind Cas 124 , A I R 1924 Oadh 
1440371 Ind Cas 563 Court can conect error commuted by it not owing to 

^ rtam facts A f R 1926 
' 7 Ind Cas lOoS , see also 

I • f 67 Though there may be no 

t power to correct tis own 
•• L W 629=91 Ind Cas 727 

a subsequent stage A I 
A I R 1924 Nag 58=69 Ind 
_ _ _ should not be corrected if 

third parlies have acquired right m the interval A 1 R 1924 Oudb 408 = 11 O L 
J 227=78 Ind Cas 96=80 Ind Cas 833 The Court has power to correct the 
mistake commuted inadvertcndy even apart from s iji A I R 1925 All 623 = 
47A 546=23 A L J 4oS = S7lnd Cas 227, A I R 1922 Mid 43j=3i M L 
T 215 WJiere a wrong decree was filed in the memo of appeal s 151010 be 
invoked for the correction of the mistake i\ 1 1) imr Rin' i8S=l Bur L J 

325=85 Ind Cas 796 Accidental mist 
correcicd under s 151 S Lah L J 391=* 
his inherent power to set tight awron 
beliet that the pljiiuiffhad fulftlled terms 
Ind Cis 879 Section 151 cmnoi be 

aficr three years so as to alfeci 1 henafiii , 

236 = 47 A 304 = 22 A L J 1119=84 liKi »'•* ^ 
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Coiirl A IR 1921 I'll 293 = 2 P L T 270=62 Iiid Cas 1 13 T1 e applicant is 
bound to show sufficient c-tuse foi his non appcaniice at the proper ’’ ’ 

It 15 only m exceptional circumstances that b 151 can be resorted to A i ' 

Smd 223=103 Ind Cas 129 Under peculiar circumstances Court 
s i^x set aside £x par/e decree at ll I K 

original suit and mike him a defcndani , « 103= 

192S Rang 273=6 Rang 694=113 Ind There 

42 M L J 563= >5 L W 586=31 M . exp&rte 

13 no remedy under s 151 if an apphcar - r 1 nf neht to 

decree of Small Cause Court has been dismissed does not avail h 1027 Nag 
eo m revision under s 25, Provincial Small Courts Act 

95»98Ind, Ca« 658 Extension of time granted ?Pp. j n Ind Cas 

application can be revoked or altered before the appeal is adro 45 

72s 

Ezpungmg from record —Irrelevant and scandalous »^^Dc”fon 

from the judgment of a Lower Court by a High Court on a ®PP . _,,^nal case> 
not a party to the case But this power is to be exercised only in 

court unless the 
j4 401 = 20 A L J 

Where sub-judge 

*w»-4 w A ^ » vj— -jw. »- i 047 * trustees did not care for 

amending ‘Devasthanam Scheme petition can expunge the remark by 

Devasthanam’, this IS not a case where Higl» ^ 283 where remarks m 

exercising inherent power 33 Ind Cas uncalled for the 

judgment cast a slur on a department of g« ,46 Ind Cas 2i5=34 P L R 
remarks should be expunged from the judgm 
9I9«A I R. 1933 Lah 711 



iTot for review A 1 extended under this section 1933 M W N 

of pa>ment time 

879 section can be resorted to to prevent any m scarriage of justice 

Fraud- I QffrauJ by the parties AIR 1927 Mad 813=39 M L T 

by reason oi Consent decree can be set aside by a court under s 151 on the 

34=*° he consent wis enused by Iriml \I R 1923 Pat 433 = («923) Pvt 

j^roundtl ‘ Cis 14 , but see A I R 1929 Cal 470=33 C W N 883 

Cvt 177 , A I R 19*9 Nvg 111=118 Ind Cas 61 , A I R 19*4 AH 
^«*a6A 245=2* A L J 118 = 82 Iid Cvs 1022 Question of fraud shoul 1 
39*be looked into except when u works injustce 48 Ind Cas l35=2oBom L R 
50 Execuiion of et/iir/# decree can be 5f»>e<l under s 151 on the ground tint 
was obtained by frau 1 but It can be so done under order XXI, rule 29 A 1 R 
1023 L-vh 514 = 73 lod Cas 419 Court has inherent jurisdiction under this section 
10 vvratc an or ler obiaintd by decree hoi Jer by misrepresentation A I R 1931 
■ of decree obtained by fraud upon ilic 

■ if the fraud has been practised upon 

R 1934 1 vt 229 
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Injunction— Court jxjsscssct mltercm powers to act fx Mi to juthfuf A 
sj-oag case nujt be nude ojt and u must l)c Mioan ,jicre is no o Iicr teme h 
open lo srJijJi pan> can protect himself fro ii raise pienccs of injury ccmi.Uincd 
of K.oun «n!l issue temporary injuncu.on, if u is shovti to \y. -^iiniopTnte relief aixl 
unless defendin' is fonhwiih resiramcj itrcpariWe injury uiIHqHom i Lali I I 
2^3=55 Ind Cis *03 , sec also iV I R 19J5 Lth 24J = 78 In I Cis 802 , A Tu 
*927 Lali 833«a9 Lih L. J 53G=ioaInd Cas 544 Injunction ai,aiiisi LOicrnnicnt 
officers not subordtrate to it cannot be granted by coutt as they Imtnosuth 
inherent power A. 1 R 1926 Lih 284ai7 P L R ti=96Ind Cis S4a If 
necessar) for some reason Court his inherent power to issue temporary tninditory 
njJnaiOT but It should not ict under order 39, rule 2 A I R 1927 Mij aioasj 
L. W 8;4»9i}lrd Cas 566 Section i;i cinnoi be resorted to for giving injunc* 
I on restraining execution of decree as other prosisions for the sitne remedy u oi,cn 
A I R iqi7Mad 5<)j«53M \ ) L T 364“l»9i7) '•I W K 259- 

102 Ind Cas 396 , sec also 102 Ind Cis 7oo=»\, I R 1927 Mad 687«38 M L T. 
358=26L \V 809. If a person not nithm the junsdicuon ofa court submits to us 
jurisdiction, an mjunciion cm be issued as against such person to meet the error 
: . . . d Cis 8e2 Only 

to issue injunuion 
A I R 1925 LaK 

• ‘ The High court has 

, . o Ii"' jurisdiction 
* so require 130 Ind Cas 

* '• n this lurudiciion is invoked, it is 

ong fiiimafieie cise that there is no 
, . d that if the injunction asked for is 

not granted irreparable injury or inconvenience would result 14® Ind Cas 8 ji« 
34P L R 5, -A I R 1933 Lah 73 ^ 


• uy modification 

. • svision IS made 

48-33 C. W. 

tos ist A I R 1911 Cal i«8oltvd Cas tgz ’ y itsorimg 

Issues, framing of— Court can frame such issue and gi\e a decision thereon 
even after the case has been closed is cut at the root of the subject matter of the 
suit A I R 1923 Pat si4-aPat 52 - 4 ? I- T 239*68 Ind Cas 383 

IUrrors and mistakes- This section can always be resorted to correct 
mistakes obvious in the face of the record A I R 1923 Mad 392=17 C W 254= 
74 Ind Cas 416 Arithmetical or clerical error in the judgment can be corrected 
under this section A I R 1927 All 585=102 Jnd Cas 124 , A I R 1924 Oudh 
>44 = 71 Ind Cas 563 Court can conect error committed by it not owing to 
negligence of party but owing to It not being aware of certain facts AIR 192G 
Mad 980=50 M 97 = 51 M L J 2I9=26C W 878=97 Ind Cas 1008 , see also 
AIR 1929 All 147 = 50 A 859=114 Ind Cas 867 Though there may be no 
express provision for such mtsnkes Court has inliercnt power to correct its own 
proceedings where misled A I R 1926 Mad 119=22 L W 629=91 InJ Cas 727 
Court can correct an obvious mistake in Ins judgment at a subsequent stage A I 
R 1925 Cal 178 = 40 C L J 24=82 Ind Cas 382 , A 1 . R 1924 Nag 58 = 69 lnd 
Cas 113 But accidental error m erroneous judgments should not be corrected if 
third parties have tcquircd right m the interral A 1 R i9''4 Oudh 408=11 O L 
J 227 = 78 Ind Cas 96=80 Ind Cas 833 The Court has power to correct the 
mistake commuted inadverlcmly even apart from s 151 AIR 1925 All 622 = 
47 A 546=23 A L J 403-87 Ind Cas 227, A I R 1923 Mad 483 = 31 M L 
T 215 Where a wrong decree wis filed in the memo of appeal s 151 can be 
invoked for the correction of the mistake AIR 1925 Rang 188 = 3 Bur L J 
325=85 Ind Cts >96 Accidental mistake m name of patty can be allowed to he 
corrected under s 151 8 Lah L J 391=27 Pit. L R 648=96 Ind Cas 11 Court 

has inherent power to <ct right a wrong dons by mistake in ordering execution m 
beliel lint the pljimiff had fulfilled terms of decree AIR 1933 Oudh 16=72 
Ind Cas 879 Section 151 cannot be invoked to correct mistake in execution 
after three years so as to aftcci a homfiU purchaser for t alue AIR 1925 AH. 
236=47 A 304=22 A LJ >>i9=84lnd Cas 746 Order of court based on niu 
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nken basis can be corrected by ii m its inherent power 31 C L J 48«56 Ind 
Cas 4 Mistake committed by oversight or otherwise injurious to either party 
can be corrected and the decree amended under s 151 169 P \V R 1916-37 

Ind Cas 378 Result which amounts to an abuse of the process of court can be 
corrected under s iSt t P« L W 551 = 2!? L J 361=391^1 Cas 763 Order 
failing to give effect to the inieniion can be corrected under s 151 40 M 259=2* 

M L T 82 = 32 M L J 477 = 37 hid Cas 414 It is illegal to appoint guardian 
ad ///"i://! without notice to natural guardian and court has inherent power to correct 

errors or mistakes committed by Itself A I R 1922 Mad 485 = 31 M L } 2IS = 70 

Ind Cas 867 Insolvency court has jurisdiction to correct mistake of clerk or parties 

upon quesuon of fact when u IS proved i U P L R (H C ) 69=51 Iid Cas 55 

Court has inherent power to rectify us own or party’s errors loadvertenily com 

nutted 145 fnd Cas 607= 1933 A L T ni8=A I R 1933 ^11 5'7 , see also I933 
M \V N 1309, 33 Bom L R 361=144 tad Cas 90i = A I R 1933 Bom 200 
^933 A L J 509= A I R 1933 All 608 


Parties, addition of— In proper case court has tiherent power to add parties 

to appeals whatever us power under order XLJ r 20 A I R *928 Pat 3^“7 

Pat 510 = 9 L T 267=109 Ind Cas 609 If justice demands parties can be added 


or iransferred from one category to anoiler by High Court even if ifie appficat/aa 
IS time barred A I R 1921 Cal 722=34 C L / 4o»=67 Ind Cas 10 , 3*^ J 
130=56 Ind Cas 720. A I R 1927 Cal 37 = 44 C L U 

1933 A L J 1512 , see also A I R 1932 Cal 782 . A I R *929 Mad 209, 30 
M 4Q6 


iniervil between the submission 
lion of It and wliere an arbitrator is 
ed only m exaceptional ctreums 
78 Ind Cas 84 


tances A I R 1935 Sind io2-»'2=’ s- •' j ^ 7» toa uas 04 

•Rft -pflcords —Records destroyed can be reconstructed by 
APP«'b»te court has mherent power to re construct 
if .S'P '' ' X 1923 MaJ 647 (F B)-4SM 

SgiliM “ I 674-t8^L W^4l“3* T 38i-(i923)'J W N 471-73 >”8 
w9 44 wi \ 7 073 ‘ he dra^vn m accordance With ihe deposition of a credible 

Cas lojo A m the judfitient or pail of ,1 AIR 1923 

Witness as 10 ihe decision coniJ ‘ _ ♦<! 

Rang 113-4U B R 135-7?'“'^ *5* 

■o r n 7 J excess couft fccs pud by mistake can be ordered under 
Bofund--R«lund of ^ cas 271 . A 1 R «93o All 471 = 

riotol A L ^ Li® r-2 lij Cas '88 . 3* I- W pSj , I42 Ind Cas 633-34 P 1. R 
(1930) A L J 805 = 1.2 ,, L R 270-A I R 1933 Lah 135-141 Ind Cas 

Inn* 'r ’ 193' ''o'* 438-61 ml; S 41 , >36 Ind Cas S59-33 

I’um takir* isS..”by ?o^ha'' 

r»“ ™™n7;?orfL‘ Vu -d »f -I'P-R 

fund of value of stamps used on memo of 
_ . T, . /.n« ^ u Court under Us 

inherent power A I R 1923 Pa* ^ ^ ^ S04’-72 Ind Cas 405 Where 

a court sale IS subsequently coudrmcJ, the auciioa purchaser IS bound 10 refund the 


a court sale IS suosequcni*/ •i~*vu*»cr IS oounu 10 refund the 
purcluse money withdraw i by was originally set 

is.dn 5 rat C."' ‘3’”','’, L*?',/,*' <=■> '7, . ss= al.i i P I. W 

SSI = 2 P L J 36«*'39ln2 Cas 763 , A I R ,933 3^^, WliTe property 

iV sold in cxecuuon of prior mortgage decree and is resold m CKeculiOii of 
subsequent moiigage decree m pro ceding to which judgment debtor decrec- 


suu»c>juci»4 ..— ..o-o- - F ' — «» ••Mlx.ij luuiinicui ucuior uCcree- 

holclcr and preuous and subsequent purchasers are all par jes Cojrt can 
direct decree holder to refund pnee pail by auction purchaser AIR 
1916 All 474-4 F 7 - 504 — 72 Ind Cas 571 Where order under Order 
XXXII, t 6 ditccl.os nsat Incnd to rtlund mono, drawn from ihc bank wlihom 
the pcrmiis'oo of ihc conn passed nn ,he ,u ijnn.y 

from itaO'dst 't lnsmatccn passed unde, S , 5 , a 1 R 1930 L,l, 49 K, p f 
R I71-'3l'nd Cas 28' ‘'f'" ol appeal the court cinni rcJ,„ .L 

dcCcitconn fcconcrosimbjcctmas 142 Ind Cas 25- 1933 M w \ 111 ", 
W. 30t-A I R 1933 Mad 311 ' 4JJ w a 330-37 L 
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Remand —Court can remand case under its inherent power even where 
Order \LI, Rule 23, docs not apply AIR 1930 Mad 7a^ii9lnd Cas 466 
AppcJJaie Court has Inherent power to remaatl case not falling within Order XL!, 
r 3 j 3 U P L R (Pat) 43-19.0 Pat 322=-s81nd Cts 444 Courts should 
he >ery cauitons in resoning to inherent po'<r where there arc express powers 
Court ius inbeteni power to remind in cases not covered by Order XLl,r 23 
C P Code 37 M L I 336== 10 L W 3,9,52 lnd Cas 985-29 C L J 4!9.scc 
also 43lnd Cas 9,9=3 P L J 153=4 P L- 45®. 5 L / 146-5S 
Ind Cis 654, A I K 192a Cal 436=35 C L J Up^ 7 o lnd Cas 547. 
A 1 R 19:4 Lih 24, = 73 Ind Cas 91, , V I H 192, Cal 1157 = 87 lnd 
57, , 1,3 Ind Cas :oa = 33 P L. R 38, = A I K 193* Lah 3Ji. 
A I R 1932 Lah 443=33 P L K 487**!,') Ind Cas tad , A JR 1933 
Pat 705 A 1 U 1933 Lah I57“t43 Ind Cas 685 , 141 Ind Cas 400 = 34 
p L R 2 0-A.I U U’-- lah »» -^ai P I- It 2-0 U Pat L T J38 = A 
I R 1033 I at 2-0 R t69“i33 Ind Cas 

I27 , A I R 1931 Vlad . Lah 299=134 lnd Cls 

49, Poucruidcrs t,i ^ j where a remand can be 


granted under another provision of law by which case is covered is not competent 
to grant It under s t,i A I R 1926 Lah 537=95 Ind (as 109 If justice so 
demands remand can he ordered under $ ist A. I R (922 Cal 279 = 80 Ini 
Cas 172 , j6ind Cas 5j4 = 2 U P L R (PtO i,6. Onlerof remand under s 152 
should he made and not under \LI. Rule 25 in a second appeal involving general 
difficult points A I R 1923 Cal ,21=37 C L J 122 = 74 lnd Cas 392 Where 

Uul Court has fully med anl decided all issues, « is not proper for At-pcllaie 

Court coming to dilTercnt decision on one issue to remand ihe case A I K IQ23 
Mad 113-30 M L T 314-16 L W >93-7o!nd Cis 66) Power of remand to 
be evercised n a 1 uted wa> Secuou docs not rcsiiict inherent powers under 
« f3i 44 C 9 9- I c W N 877= 6 C L J 49 (h R )“4« lnd Cas 598 

Only course for \| p lUie Cojn ihinVing addition of other parlies as defen 

dants and Indus nn of oi1 er propcri es in sun necessary >s 10 remand sun under 
Its inherent power fui frem tral from beginning A I R 1726 Cal 1076 = 
43 C L J 6ot 97 Ind Cas i83 Where the case is remanded by the lover 
Appellate Court for trial upon issues framed by it the remand order is one under 
s 151 and not under order XXI r 23 AIR 1927 Pat 296=6 Pat 380.1103 Ind 
Cas 732 Remand given under $ 151 is not without jurisdiction and henco no 


refused appellate Court has power to set aside decree and order retrial 23 Oom 
L R 769-63 lnd Cas 478 The correctness of a remand order can be invest gated 
even though appeal Ins been preferred against it A I R 1925 Pat 336=78 lnd 
Cas 466 

Remaod under s 151 can be allowed in cases not covered by order XXIIl or XLI 
But It sliall not be so allowed where it is spcciGcall.v disallowed by other pro 
visions of the Code He ice order of remand is not irregular or invalid wheie it 
does nothing ^hicli s prohibited by the Court A 1 R 1930 Lah 224=31 P L, R 
$0=11 Lah L J 507=122 Ind Cas 473 32 C W N ioi = {o5Ind Cas si2=A I 
H lOtHCal Ri* AIR 1928 Mad qgi— iiz Ind Cas i But improper order 

-119 Ind Cas 705 
nientioi is made of 

» - necessarily follow that 

It IS one under s 151 AIR 1928 Lah ii6=9Lah L J 543=29 P L R 300= 
io5 Ind Cas 842 , see aUo A 1 R 1928 Lah 774=30 P L R ,41 = 112 lnd Cas. 
736 Inherent po ver of remand a case can be exercised oilj when trial coart has 
not tried a case properly A I R 1934 Pat 284 

Restitution — Scope of section is not enlarged by s ijt and an appplication 
for relief which has nothing to do with restitution can not be changed inio one for 
resiilution 4 L W 400=34 Ind Cas 774 If restitution is not possible under 
s 14411 may so be given un ler s i,f for the purpose oi doing just ce AIR 193* 

Cal 42 — 52 C L J so, = ,4C W N 746=i30lnd Cis 236, 58 C 1070=134 Jnd 

Cas oo6 = 3S C W N 483 , ,5 A 22i = A I R 1933 A 218 , A I R 19.6 Lah 

685-961nd Cas 804 , A I R 1924 AH 718-46A 767 = 22 A L J 673-64 Ind 
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ul»eii bas s can be corrected by It m us inherent power 31 C L J 48'*S6 Ind 
A/jstake commuted by oPeraig[ht or ot/u-rw/se injurious to either pirty 
can be corrected and the decree amended under s 151 169 P W R i9i6»37 

Ind Cas 378 Result which amounts to an abuse of the process of court can be 
corrected under s 151 i Pat L W S5I-2P L J 361 = 39 Ini Cas 763 Order 
failing to give effect to the mtenlion cm be corrected under s 151 40 M 259=21 

" ' " I Tnnn nf i^uardfan 


upon question of fact when It IS proved i U P L U {H C; 09=51 m jj 

Court has inherent power to rectify us own or party s errors inadvertently com 
mued 145 Ind Cas 607=1933 A L J niS=A I R i933 All 5i7,scea!so J933 
M W N 1309, 33 Bom L li 36, = iJ4lnd Cas 90I-A I R 1933 Bom 200 
J933A L J 509* A I R 1933 All 6o3 

Parties, addition of— In proper case court has inherent power to add parlies 
to appeals whatever Its po ver under order XLI r 20 A I R 1928 Pat 343“7 

Pat 510 = 9 L. T 367= JO? Ind Cas 609 If justice demands parties can be added 

or transferred from one category to anotl er by H gh Court even if the application 
js time barred A I R 1921 Cal 722=340 L J 40, = 67 Idd Cas io,3«^ ^ J 
130= 56 Ind Cas 720 , A I R 1927 Cal 37=44 C L J, ^ Cas S22 . 

1933 A L J 1512 , see also A I R W* Cal 782 AIR 1929 Mad 369. 38 
M 406- 

inierval between the submission 
non of It and where an arbitrator is 
«d only m exacepttonal orcums 

tances A I R 1925 Sind los-io* " 

Re oonatmeftnn of Records —Records destroyed can be reconstructed by 
couS unSJ^S mWnr oower Appellate court has inherent power to re construct 

^vuness1^othe^5fc?slo^«uS^ ^ I R *923 

Rang :i3«4U B R 13S-77 ’S® 

i> r J r ^-.ress couri fees paid by mistahe can be ordered under 

Refund— Refund of exc«s court I / . , « ,,, 


P^L’lfS^LA^rll^ jgaa^Lah^ii9 Court Ins lahcrent pover to order refund of 
fum takij I? ixeess ^by 

"ght or im° ? R I9>" 1'“' 166-1 Pat 336.>(i5Z2)Pat 53=, p LT 753^65 
Ino Cas 307 Ceriificaie for renc * rl cr refund of value of stamps used on memo of 

appeal returned as not properly stamped can be granted by High Court under us 

inherent power A I R '923 P« 600=4 P L T So4=72 Ind Cas 40, Where 
a court sale IS subsequently connrnicu, (he auction purehaser IS bound to refund the 
purchase money withdraw 1 by h«n from court when the sate was originally set 
aside 5 Pat L. W I32 = (i9l») Pat 281=46 Ind Cts 27, , see als. s P L W 
551 = 2 P L J 36!=39ln« Cas 763 A I R 1933 Lni, gj^ ^vhere property 
IS sold in execution of prior morigage decree and is resold in execmion of 
subsequent inougaffc decree m pro ceding to which judgment Jetnor decree 
holder and previous and subsequent purcha»crs are all par les Coart can 
direct decr-c holder to refund price pail b> auction purchaser AIR 
19:6 All 274-4 ^ ^ J, 5‘’4='5a Ind Cas 571 Where order tinier Order 
X\Xn, r 6 directing next fiiend to rcfuid money drawi from the hank wn^lioni 
the permission of the court passed «n the u horny of $ 151 , ,jo -inneal 
from the order It having been passed under » 151 \ 1 R ,930 496 = 3, P L 

R. 171- >3» =2* After dispo.al of-ijpealihc court cinnot recover il». 

deficit court fee on Cfoss-objccriois 74a Ind Cas 2>« ,933 M \v N 3 ,o« ,Vr 

W. 300 -A I R *933 Mad j2t ' 3 jO“37 L. 
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Remand.— Court can remand case under Hs inherent power even where 
Order \U, Rule 23, docs not appl> A I K i93oMii 72 — il^InJ Cis 466 
Appcibte Court has inherent pouerto remand case rot filling within Order XL1, 
r 2j 2 17 r L R (Pal ) 4S« 19.0 Tit 322-*sSInJ Cxi 444 Couni shoufJ 
be X cry cautious in resorting to inherent power where there are express jxowcts 
Court has inherent poxcr to remand in cases not covered by Order \I t, r 23 
C. ? Code j7 M L J j35=io U W 3,9 , 52 Ind Cas 985-29 C L J 419 . see 

also 43 Ind Cas 959-3 P L J a33"*4 I' C. W 450 , 5 Pat L J 

lad Cas 654. A I R 1922 C3I 456—35 C L J ^45-70 InJ Cas 547, 
AIR. 19:4 Loll 245-73 lod Cas 915, I R 1925 Cxi 1157-37 ]nd 
Cas. 575 , (j3 Ind Cas 202-33 1* L. IC 285- V I R 1932 L.ah 311 , 
A I R 193J Lah 443-33 PUR 4S7“*39 InJ Cas 126 , A I R 1933 
Pat 705 \ 1 R 1933 Lah i>7“M3 InJ Cis 685, 141 Ind Cas 4CW-34 

1 L R 2 o- V 1 R i;33 Lah i3>-3< 1‘ L IL 270, 14 Pat L T t3a«A 

I R >933 lat . o \ 1 U t93‘ La*x 302-42 P L R 169- 133 Ind Cal 

‘27 , A L R 1931 Mil 7}i =4,0 M U | 47} .A 1 R 1931 Lab 299-134 InJ Cas 

495 ioweru Jer s 1 51 is 10 beuseJin exceptional uses nod where a remand can be 
{.ranted under ano 1 er provision of lawr by which exse 11 coveted is not competent 
to grant It under s. I ji A I R 1926 Lah 537-95 InJ (as 109 II jusijcc so 
demands renund can be ordered under s i,i A. | R 19:2 Cal 277-80 Ini 
L® 56JrJd Cas 334-2 U P L R (Pat) 136 Order of reman I under s iSt 
should be made and not under XLI. Rule i) m a second at neal involving ucncral 
d (TicoU points \ I R 1923 Cxi ,21-37 C L J 222-74 JnJ Cas 39* Where 

W'al Lourt has full) niqd and deeded all issues, jx is not proper fur Ai pellaio 

^ourt coming to d ficrcni deasion on one issue, to reman 1 the ca»c A I K 1923 

>>3-30 M L T 3»4“t6L W ,93*7ol«d Ca* 66? Power of remand to 

M escrcued n i Initci wa> Scctiox «loes not restrict inherent powrers under 
6 Jjt 44C 9 9- 1 C \s S 877-26 CL J 49 (I »)-4i Ind Cal 598 

uniy course lor \op lUic Court il mVing addmon of other paruei as defen 

dants and Indus on of oil er properties in suit necessary is to remand suit under 
Its inherent puver for froii iral from b ginning A I R 1926 Cal 1076 — 
43 C L J 601—97 Ind Cas 188 Where the case is remanded by the lover 
Appellate Court for trial upon issues iramed by it the remand order is one under 
8 151 and not under order XXI r 23 A I R 19*7 Pat 296-6 Pat 380—103 Ind 
t ' hout jurisdiction and hence no 

5-52 M L J 90-25 L \V 
uri has inherent power to make 
, „ ^ s Patent but can be questioned 


Cas 466 

Remand under s 141 can be allowed m cases not covered by order XXIIl or XLI 
But xt shall not be so allowed where u is specifically disallowed by other pro 
visions of the Code Heiceordef of remand is not irregular or invalid wheie it 
does nothing vhich is prohibited by the Court AIR 1930 Lah 224— 31 F L R 
50-11 Lah L ] 507-122 Ind Cas 473 3* W N ioi-io5 1nd Cas 512-A I 
R 1928 Cal 814, A 1 R 1928 Mad 99»-“2 l»d Cas i But improper order 
for remand is open to revision AIR 1929 Mad 2O5-119 Ind Cas 705 
Where a case has been lenianded by the Appellate co irt but no meiuion is made of 
the law under which order of remand was passed u does not necessarily follow iliai 
It IS one under s 151 AIR 1928 Lah 116— 9 Lah L ) 543^*9 P L R 300— 
io5 Ind Cas 842 , see also A I U «9*8 Lal‘ 774-1° I L R S4t«Ii2 Ind Cas 
736 Inherent power of remand a case can be exercised only when trial court has 
not tried a case properly A) R I934R®1 *84 

Restitution— Scope of scciion IS not enlarge I by s 151 and an appplicatioa 
for relief which has iioibJng 10 do with rtsiuuiion c.a l not be cliangcd into one for 
rcstuuiion 4L W 400-34 Ind Cas 774 U rciliiution is not possible under 

s 144 It may so be given unler s I, I for the | urpoic oi doing justice A I R 193, 
Cal 42-S2C L J 505-34C W N 746-i3oIid Cis 236 58 C 1070 = 134 Inj 

Cas 9o6»=35 C W N 483 , 55 A 221-A I R 1933 A sl8 A 1 R 1926 LaJj, 
635-961nd Cas 804, A 1 K 19*4 All 7«8-46A 767-22 A B J 673-84 Ind 
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Cas 75 , A I R 1933 Par 564 AIR J933 Mad 888=38 L W 874 , 83 Ind 
Cas 138 = A I R 1925 Mad j63 , A I R 1924 Lili 583 = 75 Ind Cas 858,61 
P R 1917=98 P W R 1917=41 Ind Cas 910 , 63 Ind Cas 43 (Lah) , A I R 1922 
Mad 99^42 M L J 473=1922 M W N 184=15 L W 42' Application for 
compensation by judgment debtors for period during which they were kept out 01 

2 Pat L J 206=3 Pat L W 

/ . can be granted to tbejudgmeot- 

1922 Nag 82 = 18 N L R 24= 
of sale in execution of decree 
ree remaining intact is one under 

s 151'^ind not under s 144 A I R 193° Pat 28o=frP ^ ^ ’^'^'T^^^o-ej^^under 

Ind Cas 5S9 Eaeculiompplicalioii dismissed for dclault can bs ^inied 0 
S ici if neressarv on the interest of justice without notice to other side. A 

foa/ Lab srf-sL li d Cas 506 Where judgmenl deblors were entuled to ihe 
S*„d'-n”f li'e° aSonnl claUed and sec.on® Hi l' “ 0“ 

5 151 can lUijs be resorted to in the interest of justice A ‘ ^ 

Cal 28 = 26 C W N 408=35 C L J 53 = 64 Ind ^jis 864 Stranger^ pur 
chaser cannot claim refund of money m cases holders and 

execution sale have been riteibly distnlmied . M L J 308= 

the execution sale is set aside A IP ‘922 ^I^ ,j proper case 

ISL W 303 = 67 Ind C« 369^ High Cou‘t cao n 

order the respondent to furnish security any security A I R 1928 

may Inve obtained possession ‘hereof without g » ^ 

I'at 187.9 P L T 87-109 Ind Cas W „I,le A I R .918 Mad 

when complete restoration to the 

945- J 08 Ind Cas O39 Where a Court ^ 

jurisdiction which s 144 j A. 

C W N 105=53 C L J •*9=‘3‘ 

forrestitutionofmcsnepro6isp3»s“ , „5,pp„l Cas 301 = 34? L R 

Court passed on application for / ^ j 

938-A I R ‘933 LaIi 48s ^“"50 
J 934 Lah 322 , A I R 1934 ?^ ^ 


. . o_ Court has inherent jurisdiction 10 restore dismissed 

Bestoratioa of s'^its _ ^ j 19*9 cal 158=48 

- this aecboii upon som ij, ^ Lah , ' 

jgS«ri4 Ind Cas 07< 

34 Bom L n 356=‘38 nd 


suit under this section upon s see also A I U 1930 I.ah 440= 129 Ind Cas 755 

C L j 59S“M4lnd Cas a,^$«34 Bom L R 7>4-A 1 R 1932 Bom 271, 



p' ^^SA ^a^P^V*2^6r = 3^Pa”'^5o^“7*^*”^ ^ 9. A I R 1926 Nag 409=9 

?.‘“.3S4, Jlnj Cas^44o(C0)4M^nd^Ca5^^37=5p^L^J 259 ,39 


V L R IA5 . 61 Ind Cas •./ ...a, .07-5 y j Ajy , 39 a 8 = ld 

A L J 8i8=36 In l Cas 366 A I R 193® All 644 = (i93o)A L. J 938 = 128 Ind 
^ Jif-r-jv,* .Bo 9tIndCa5 2i3 Section 151 can 


Inii Cns 779 . 


: also A I 


er 18 Rule 13 Where an exparle 
13 mas 15 ihe order IS irregular 
Hence the order is subject to 
4=34 C W N 419=128 Ind. Cas 
I2f Ind Cas 659 = 26 N L R 
L r I36 = A I R 1927 Pat 
n no sufficient cause existed, is 
e invoked when spec fic provisions 
Cal *37 = 34 C W N 222=126 


Ind Cas 69', 143 Ind. Cas is8=A I R JcslP 59^ A^'l Ygn Mad^sV 
Order by the successor in ofnee adm tting a suit rejected ui dcr Order VII Rule m 

mUcr one which could be viewed as a review nor can such an order 'be passed 


und'cr's‘'lSl and 1 cnee shoul l be reversed' 'i9iV'’r‘wV“'i4o“' Ar/iriV dU«e 
was passe 1 against tcnai l but set aside oa the groun 1 of I is minonty and non- 
reprcsciuaiion in the sun Landionls application for rcsioraiion ol suit cn ih> 
icnamsaliainiiig majoui) can be allovcd under s. 151 A 1 H 1928 Natr 106=10^. 

Ind Cas S75 Court J .5 no »nl crent power to restore an ailicaiSl, 
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a suu after tin a'^pli at on w as itself n:iie barred 143 InJ Cas 

N :i 6-57L W 4S- \ 1 H 1933 Mad tsS =*63 M L. J 193 

Rostoration of application — Sccnon 151 cm be resorted to tn ease of rcslora- 
1101 app’ication dismissed for default \ I K 1933 MI 773 '^^- A L- J Sl7'*89 
InJ Cas 3..0. V I K 1913 Boia 366— Boind Cis 182 , \ I R 19:6 I’at 2l8=* 
7 1' L T 13-5 l*at 361 (r B)=»93lnd Cas 939, 107 Ini Cas 729=-A I H 
19:8 Cal 179-57 C L J 87 , A ! R 1929 All 73t»(tQ20) A L J I078»5i A 
93i=»it9 Ind Cas Sji . iV. I R i9>9Cal ij^ssC \V N Sit»ii5lnd Cas 357, 
A I R 1QI2 Natj 267 =»iSN L. R I52=»4 N L / iiS-=64!nd Cas 420, 1931 A 
L. J 62:aiV 1 R. 1931 AIL 594. 

Restoration of execution petition-— Coart has inherent povser to restore 
cxccuuo ) app icAiion dismissed for default an 1 should do so if saiisficcl tint it slioiild 
exercise n c.r lUb to justif^u AIR 19.6 Lab >34 = 95 Ird Cas 924, see also 
A. I R 1930 Nag tj4=»i2alnJ Cas 405 , A I U 1930 Lah 20 = 11 Lah 93=3t 
P L R 3a> = ti9lnJ Cas 494 . 142 Ind Cas 686=34? L R 7o=i3Lah 76l-=A. 
I K I93> Lah 99 H7 Ind Cas 372 Lali , A I II 192S Oudh 478=50 \V N. 
895=141 Ind Cas J . ’ • " ' . - 

^•933 A. L J 10 . ■ 

Cas. 643 , 143 lad ( . . 

Lah 67 = 2 Lah 6 ‘ , • 

335 = 52 M L. J 12 

m ssed for default ■ , 

time barred Mere 
cla ming relief undci 

graming relief unde • * 

{19*6; M W N 890 

mtssed for default _ j • t 

fresh e\ecuuon sPLWao3-4Pai L J 330-(i9i8) Pat 365=4"7 Cas 

Restoration of appeal —In case of mtscarnage of justice High Court 
can under ss 151 and ii} set aside order of dismissal and direct restoration 
and rehearing of appeal 9 L W 513—52 Ind Cas 540 Court has 
inherent poner to restore and rehear appeal where it has been disposed of an 
assumption that matters (.ould be fully investigated in separate suit but were 
not so tried 31 C L J 48=56 Ind Cas 4 To exercise inherent power, 
laches of advocate or careless mistake of clerk is not good ground to restore 
appeal dismissed for default AIR 1926 Ran? 50=3 Rang 488- 
92 Ind Cas 208 In a suit dismissed under order x^VlT, rule 3 appeal was 
preferred but dismissed for want ol subsisting decree During the pendency of 
an appeal application for restoration was allowed but m revision preferred by 
the defendant against order restoring the suit was set aside Appeal was revised 
and It wa^ held that there was sufficient ground to restore the appeal under s 151 
A I R 1930 All 103=122 Ind Cas 40Z Appeal dismissed for default can be 
readmitted under s 151 AIR 1921 Bom 20=45 B 649=23 Bom L R no 
Appeal dismissed for default of payment of printing charges can be restored 
under this section in a suitable case A / R rgjt Sind 153=134 Ind Cas 1169 


Retrial — When adequate procedure is not provided for retrial can be ordered 
by Appellate Court in exceptional circumstances under s 151 64 Ind Cas 599 

Appellate Court apart from provision of order XLI rr 33 and 23 can grant retrial 
under this section whenever It hods necessary in the interest of justice AIR 
1922 Bom 267=46 B 184 = 23 Bom L R 769=63 Ind Cas 428 , see also AIR 
1921 All aa5 = iq A I T iiea=6a Ind Cas 501 . A I R 1927 Lah 480=9 Lah 
in appeal in ignorance of party s 
irdeied to be re-heared paying due 
. 23 Cal 676 = 370 L J 494-U Ind 

Cas 545 Re hearing under s 151 cannot be asked of case where r 3 Chapter 7, 
Allahabad Hi^h Court Rules has not been complied wiih being a mere irregulamy not 
alTecting case on merits A I R I9'*9AII 403=(i929} A L J 713=116 Ind Cas 23 

Reviaw — Court can under s 151 review its judgment by setting aside ord"" 

passed under mistake or by fraud upon the Court 32 ind Cas 527 , A f R .j, ’ 
Rang 192=2 Rang 659=85 InJ Cas 284 , A- 1 R 1924 pat 673** S 36 

3 Pat 930 = 80 Ind Cas 667 , A I R 1933 Pit 354=2 Pat 504=* I’, f 

72 Ind Cas 629 , 53 Ind Cas 56=37 M I* J 162 , 19^2 m W N 7* J 
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, „ ,032 MaJ 225 . 30 c L J '>-b Ind Cas 39 But order properly 

e7*aA I [je set aside under s 151 unless express power to that enect is given 

nndc ‘^o"n3»3*Ind Cas $75 , A I R 1926 All 50-48 A 162 = 23 A L. J 1029 
9 S L J< J' -'g Review cannot be granted under s 151 if forbidden by C P Code 
"'Ver siatolory provision cs C SI9-=26C L J 525=32 C W N 446-42 . “ti 
-r oiler sial v Pj^ 1927 Cal 920^36 C W N S22-104 Ind Cas 136 Appellate 
ns 7J* » 1,4.0. .4 47 Ind CIS 917 Where 


/.Ij^a'propcr case restore appeal and re bear it 
C0^*^‘ ._5pr olher nravicinn nf 


4.,« under olher provision of 
.054-28 C W N 9 

. ,he trround that order has b 
Cal 162-48 C L J 594 = 115 ■' 

4,.,ters can be revised under s »3i •—», r . p ftfte=a 

romem language of order XLVa A I R J930 Bom ^94-32 Bom L R W5 
Ind Cas V Court hns no power under s 15* to review tts order d'srnisgng 
nlantilTs sun under order XI, rule 21 Ibe order being appea able A I K 1927 

f,8-98 Ind Cas 70 Where a Judge refiises 10 exercise Ills discretion under s iSl 

r P Code and grant i review his order not being a judgment i^ not suoje 


»34 P L R 88 = A I R 1933 Lah 169 

stay of prooeedinga-Higl, Court °nu.tjo aioid^muli.^l^ 

0, for the ends of justice A I R 1926 All sis 24 J 
,„d C2S 285.7 0 W N 3 6-J3M Cas S» • A ^as 164-33 Born 

573*7 9 I R^io29Lah J2-:oLah L J 47o-»n3 Ind 

L R 702“A 1 R 1931 n 384 A * A I R J032 All 238 , J932 A L J 861 A 
’ 0^8*1 .^1 ins" 9* Bupenot Court can under s 151 stay 

' Pro Sie pending m lower Court A I R .9 

proceedings under s 476 Cr Pro ^ J 1166=88 Ind Cas 526 Power under 
exercised It is to be exercised to 1 


012 Superior Court can under s 151 stay 

. . ^ J ,j3j Lah 

Sit to-be cnpriciously-or aiburnniy^exeriuseu __ - exe.e.seu lu Mi.ate 

nff ■^DCiiding ‘I'® dec sioii of 1 sclecicd aciion A 1 R I9;’4 
or postpone the hear ng p|‘‘jjjf^.^s 10^3 If ihe order under s 151 siaying the 
Cal 757 28 C W N 295 . . ,( ^an be set aside 111 revision AIR ipa? 

suit IS P«se^ Wrfm L R i442-»o» Cas 154 Order lefusiiig stay 

Bom 79*S‘ B 26=28 Bona .nteilocuiory order and cannot therefore be rev 'ed 
of suit Of ‘Vfp‘?«VT»h «S*3f P L R 174-128 Ind Cas 49 Criminal 
under s *5' A J B 1930 L > ’ Cnil suit should be stayed pending 

caseofwhich subject matter IS L / iii4-97 Ind Cas 426 Wre 

inal of S unde? th?s section amounts jo refusal of jurisdiction raaferred on 
an order passea should not be passed A I R 1929 i-ah 

Court S “ .go Where order staying cxccuiion would merely impede execution 

604=119*"“ ,A„t (rood and sufficient cause High Court should not exercise its 
of final decree w» .-"juch order 89 Ind Cas 558 Stay of execution should 

inherent power to p detrimental to the interest of the decree 

bu urfe.uJ ”8“' J,,J ,J_4S XI 494-2U L W 173-24 lud Cas 134 High 
holder A as Court of Appeal to stay proceedings in lower court as 

power of r,vtr.ioglo«cr courts order (.919) Pal 145-4 Pat L J 
anc liary^rij rxccuiion of decree can be stayed under s 151 prior to 

216=82 Ind Cas 739 Pending insolvency 
s should be ordered where the property 
• of s irh T m a lit (Jig clclay would 
3S0 , but see 32 
Court can both 

- — - o It having been 

r / ir/r decree orders rc licinng of the suit A I R 1931 Cal 79 = 
ii'c'w N 63i = i29lnd Cas 833 In a fit case where order 4«, rule 5 does not 
ArinW the court IS competent to order stay under s 151 1932 A L J 582=A I R 
ftr7^\n 6>S . see also 6} M L J »38=38 L W 20=g\ I R 1933 Mid 563= 

, , ■ applicable to the sny of a suit connected vuih 

, ' 'a* inhTCoi jurisdiction to stay the suit if that 

t44lad.Cas. 107 = 1 R 1933 Lah 5® Where 
the case does nonitract the provisions ofs loC P Code and it appears that the 


senousty depreciate 1 
Ind Cas 897 = 3 L ■ 
under s 1 $' andord 
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subject malter of tlio two suits arc different tbe'eourt cannot exercise iis power under 
s 151 to stay one suit till the dnpo al 


as distinct fiom the siaj of execution of a decree AIR 1934 All 585 Where 
there has been an appeal to the Privy Council against the preliminary mortgaged 
decree High Court can stay further proceedings as to final decree under s 151 
A, I R I9J4 Lab 2jS 

Security for cost —The mere fact ih 
corners of order 35 docs not prevent the 
jutlit i< and to prevent the abuse of us 
S L. R '•i = i4oInd Cas 233 = A I R 19^2 Sind 33 

Setoff — The provisions as 10 set off contained m order 21 r iS are exhaustive 
So this section can not be invoked for granting set off on grounds not mentioned in 
rule 18 ijS Ind Cas 285 = 33 P L R 67 i = A I R 1932 Lah 537 

Surety bond — Where a surety bond docs not fall under s, 145, the Court has 
inherent power to enforce the bond with a suit >43 Ind Cas 1004=1933 M W N 
1003 = A f R 1933 Mad 722=38 L W 4»o=6sM L J 507, see also 56 M 989= 
Ujlnd. Cas 1011 = 1933 M W N 985=38 L W 3Ss = A I R 1933 Mad 691 = 65 
M L. J 342 

Strike out pleadings etc —Court cin strike outplcadingsandprocccd#-r- 
/ar/tf when ibe costs for adjouronicms arc not mid A 1 R 1925 All 280=47 A. 
538-’3 \ L I 212-86 Ind Cas 862, secihosiL W 864=61 M L J 477 
^\ here a suit w as declared to be not wiilun the junsdieiion of Civil Courts but within 
the junsd non of Revenue Court % 131 can not be resorted to, to bring the same 
within the jurisdiction of Civil Court 8$ Ind Cas 702 Order of Court in sinking 
out evidence on pers stent failure of defendant to attend Court when ordered to do 
so and even an attempt by Court to persuade him to appeal, is not objectionable 
as Court has inherent power to do so A I R 19 8 Oudh 262 = 5037 N 291 = 1x1 
Ind Cas 473 

Transfer of a. on 

the ground of esf Ind 

Cas 876=32? L „ itter 

disregard of convenience of both parties, 

Ins position as tiommus UUs the High Co 
power, determine which of the two Court 
•933 A L J 1507 

Appeal — An appeal lies under s 151 where Couit exercies the same junsde 
lion as under s 144 33 C W N 105=530 L J 49 . see also A I R 1927 Cal 2S5 
= 31 C W N 290=100 Ind Cas 735 Ordinarily an order under s 131 is not 
appealable But if it 111 substance purports to be under some other provision 
from which an appeal lies» ihen an appeal lies from U AIR iqjo Lah 468= 
127 Ind Cas Xjp , see also 119 Ind Cas 883 = A. 1 R 1929 Pat 232 AIR 
1930 Nag I 99 =i 24 jnd Cas 246=26 N L R 187, A I R 1929 Lah 834=123 
Ind Cas 876 , A I R 1930 Lah 20=11 Lah 93 31 P L R 373=119 Ind Cas, 

494 , A I R 1930 I-ah 789=31 P L R 477=ia Lah L J 71 = 122 Ind Cas 102 , 

see also A I R 1927 Cal i67=to4lnd Cas 331 , A I R 192S Lah 802 , A I R. 
1934 Lah 349 , A I R 1927 Mad 859=103 Ind Cas 670 , A I R 1927 Mad 1190 
= 1927 M W N 286=102 Ind Cas 28 , A I R 1922 Cal 4)0=37 C L J 99=73 I 
C 306,73 P L R j9i6=joj P W R 1916=35 Ind Cas 633 Refusal 10 act 
under section 151 can not be appealed against AIR i9-'2 Pat 479=65 
Ind Cas 341 = 1 Pat 277 Order of remand is appeal able only when it amounts to 
a decree A 1 R 19:6 Bat 457=6 Pat 160=7 P L T 535 = {l026) Pat ^33 = 

97 Ind Cas 105 , see also AIR i928Ca1 211 = 117 Ind Cas 67S Iflhe order 

of remand is jxassed under ihc inherent poivers of the Court given by section I5I 
It IS not appealable AIR 1929 Mad 203= 1x9 Ind Cas 70} , see also A I K 
i929 Lah 245 = ll8Ind Cas 350=230 P L R 604 , A I R 19-6 Pit 5*6=7 
P L T 8xi = <iq26) Pat 3cr=96 Ind Cas 440, 92 Ind Cas 6S4=A I K 
1925 Pat 760 Right to appeal is determined by what it ought to liave been 
done, hence order of remand under order \ LI r 23 whidi iiw re-i 1 
should have been under s ISt can be appealed from A 1 R *" 

C C H Vol 1—49 
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57 — A I R 1932 Msd 223 30 C L J i«=53 Ind Cas 39 But order properly 

be set aside under s 151 unless cipress power to that effect is given 
^ o ^ j 575 AIR 1926 All 50=48 A 162 = 23 A L J 1029 

-89 Ind Cas 946 Review cannor be granted under s 151 ifforbidden by C P Code 
or other statutorprovis.on 45 c 5.9-26 C L J 325=320 W N 446-42 Ind 
Cas 711 , A 1 R 1927 Cal 920=360 W N 822= 104 Ind Cas 136 Appellate 
Court in a proper case restore appeal and rehear it 47 Ind Cas 917 Where 

® *5* should not be resorted to A f 


R 1924 Cal 1054 = 28 C W N 9 ^ 
on the ground that order has b 
Cal 162 = 48 C L J 594=115 Ii 
orders can be revised under s 
come in language of order XL 
125 Ind Cas 690 Court 
pUntifPs sun under order Xf 
158=98 Ind Cas 70 Wher 


nted 

1929 

atory 


not 


= 34 P L R 88= A I R 1933 Lah 169 


44 S.S. 4 / 


665= 

issing 

Cal 

151 

s not subject to 
R 1933 Pat 139 
Court in grant 
141 Ind Cas 188 


Stay of proceedings— High Court can order stay of *uit to avoid multiplicity 
or for the ends of justice A I R 1926 All 212 = 24 A L J 375 = 48 A 356 = 93 
Ind Cas 285 , 7 O W N 386- 123 Ind Cas 50 , A 1 R 1920 Oudh 341 = 4 Luck 
573=7 OWN I57=ti4 Ind Cas 775, 55 B 8oi-i33lnd Cas 864=33 Bom 
L R 702«A I R 1931 B 384 , A 1 R 1929 Lah 12= 10 Lah L J 470=113 Ind 
Cas 783 , 54 A 344 “ >931 A L J 43“A I R 1932 All 238 » J 938 A L J 86r A. 
I R 1928 Lah 912=110 Ind Cas 912 Superior Court can under s 151 slay 
proceedings under s 476 Cr Pro Code pending in lower Court A I R 1925 Lah 
333=7 Lah L J 73s- 26 Cr L J 1166=88 Ind Cas 526 Power under s 1511s 
not to be capriciously or arbiiranly exercised It 1$ to be exercised to facilitate 
proper administration of justice Court can under s 151 order stay of cross suit 
or postpone the hearing pending the dec sion of a selected action AIR 1924 


Cal 757=28 C W N 295-86 Ind Cas io-*3 If the order under s 151 

eiiif .a nascM uiihaut lurisdiciion it can be set aside in revision AIR 1917 


suit IS passed without jurisdiction it can be set aside in revision AIR 1917 
Bom 79-S« B 26-28 Bom L R 1442-101 Ind Cas 154 Order refusing stay 
of suit or Its execution is an inteilocutory order and cannot therefore be rev >ed 
under 5 ist AIR 1930 Lah 525-3* P L R 174-128 Ind Cas 49 Criminal 
case of which subject matter is same as in Cntl suit should be stayed pending 
trial of the latter A I R 1927 Lah 17-27 Cr L J iii4-97 Ind Cas 4*6 Where 
in order passed under this sect on amounis to refusnl of jurisdiction conferred on 
Court under order si rr 97 and 98, H should not be passed A I R 1929 i.ah 
gg4=ii9lnd Cis 488 Whereorder Slaying execution would merely impede execution 
of 6nal decree without good and sufliciciit cause High Court should not exercise its 
inherent power to pass such order 89 Ind Cas 558 Stay of execution should 

il to the interest of the decree 
• • • W 175 = 84 Ind Cas 134 High 

ay proceedings in lower court as 
n - lev (1919) Pat 145 = 4 Pat L J 

rce can be stayed under s 151 prior 10 
316=82 Ind Cas 739 Pending insolvency 
s should be ordered where the pioperiy 
the delay would 


seriously depreciate us value 


380 , but see 32 
Court can both 
^ "It having been 
A I K 1931 Cal 79 = 
rdcr 4'« rule 5 does not 
, vjs A L J s 32 = A I K 
20= \ I R 1933 Mad 563 = 
he Slay of a suit connccic I with 
Jnvdicnon to siay the suit if that 
107=1 R 1933 Lah 50 Where 
. P Code, and u appears that the 
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subject nuKcr of thr two suits ire different tbc’couri cimiot exercise its power under 
s 151 to sti) one suit till ibe duj>osa\ oitier snu by mother court. ij2 fnd 

Ca« 357-14O L J 4 jO«8 0 \V N 644'-A I R 193 ‘ 3>3 . see also 133 

Ind Cis 223 = 53 C L J 619-A 1 R 1931 Ca' 779 Order 45 rule 13 has no 
appliwation where the piriy ipplicrt for the siiy of proceedings in the court below 
as disimci fiom the staj of execution of 1 decree AIR 1934 All 585 Where 
there has been ao appeal IQ the Pn\y Council igiinst the preliniinary mortgaged 
decree High Court can stay further ptoceedtngs iS to final decree under s 151 
4^ f R 1934 Lab 23S 

Security for coat— The mere fact ih 
corners of order 25 does not ptt\cnt the 
juilitnt and to pretent the abuse of its , 

S UR 2i=.i4olnd Cas i33=A \ R Strtd 35 

r j 8 are exhaustive 
nds not mentioned in 

' . - 1 5d7 


Surety bond — Where a surety bond does not fall under s, 14S, the Court has 
inhetent power to enforce the bond -wuhaoww i4> Itvd Cas i004=st933M W N 
iQoj = A I R 1933 Mad 722-a38L W 450=65 M L J 507, see also 56 M 989= 
t4jfnd. Cas 1011 = 1933 M W N 985 = 38 L W 58j = A I R 1933 691=65 

M UJ 34J 

Strike out pleadings etc —Court can sttiVe out pleadings ami proceed rJ" 
jJiir/e \>hen ihe costs for adjournmcnis are not paid AIR 1935 All 28o»47 A 
S\fi--.3 A L J = Ind Cas ?.6 t seeaU0 3il. W 8o4—6t M L J 477 
where a su i was IpcUred to be not wuhm ihc jurisdiction of Civil Courts but withm 
the jui sd on 'if Revenue Court s 151 can not be rcsericd to, to bring the same 
within the ju sic onotCvICoiri 8$ Ind Cas 7 oi Order of Court in sinUng 
Out ev dcnce on pers s t x vavUteof defendant to attend Co irt when ordered to do 
so and even a \ attempt byCovrt lo persuade hunt© appeal is not objectionable 
as Court has i ihcrcnt yo ver to do so A I R igsSOuUh 262 = 5oW N apiaiir 
Ind Cas 473 


Transfer of a case— Transfer of a case under this section can be allowed on 
the ground of expression of strong opinion by judge regarding evidence 133 Ind 
Cas 876»»32p L R 38S If u appears ibat the plaimiff has chosen a /o^«//r mutter 
disregard of convenience of lioih parties, for some alienor object and m abase of 
Uis position as dcintnux ttits the Kvi,h Court can in the exercise of its inherent 
power, determine which of the two Courts having jurisdiction should try the suit 

1933 A L ; 1507 

Appeal— An appeal lies under s 151 where Couit exercies the sime jurisdic 
tion as under s 144 35 C W N 105=530 L J 49 , see also A I R 1927 Cal 283 
=>31 C W N 290=100 Ind Cas 73} Ordinarily an order under s iji is not 
appealable But if it in svihsxante putporta to he under some other provision 
from which an appeal lies then an appeal lies from « A f R 1930 Lali 468= 
J27 Ind Cas 159 see also U9 Ind Cas 883=»A I R 1329 Pat 232 A J R 
1930 Nag 199-124 Ind Cas 246=26 N L R 187 , A I R 1929 834^.133 

Ind Cas 876 , \ 1 R i93® Lah 2o*=*i Lah 93 • 3* I* L R 375 = 119 Ind Css 

494 , A I R 1930 lah 789*31 I’ L R 477=12 Lah C J 7i = i22 Ind Cas 102 ’ 

see also AIR 192? Cal 167= 104 Ind Cas 331 , A I R 1928 Lah 802 A I r’ 

1934 Lah 349. A I R 1927 Mad 859=103 Ind Cas 670 , A 1 R 1927 Mad ijgo 
= I927 M W N 286=101 Ind Cas zS , A I R 1922 Cal 450=370 L J (ta=7xl 
C jo6,73 P L R 1916=10, P W R I9»6=jS Ind Cas 633 Refusal to act 
under section 151 can not bo appealed against A I R 1922 par 47Q»6f 

Ind Cas 34* = > Pat 277 Order of remand is appeal able only when u atnnnnt* tn 

a decree A 1 R 1926 P« 4S7=6 Pat 160=7 R L T S35 = (i926) pTt ,,t= 
97 Ind Cas I3, , see also A I R 1928 Cal 2il = ii7liid Cas 678 JftJje order 
of remand IS passed under the inherent powers of the Court given by secuon ici 
It IS not appealable A 1 R 1920 Mad 205 = 119 Ind Cas 705, seeaJsrt X r Tf 

1929 Lah 24S = nSInd Cas 5,0=230 P L R 604 , A I R 1926 Pai ciA=.» 

P L T 8ti = {iq26) Pat so’-ge Ind Cas 440, 92 Ind Cas 684=A^ r R 

*925 Pat 763 R’gU 10 -xPPtM « determined by what u ought to have hce# 

done, lenec order of remand under o^er XU r 2^ whirli n.. r» 
should have been under s 151 can be appealed from A I R 1028 Ydi 
ecu Vol 1—49 
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r j Cas 284 Aa order made under s 151, is not subject to 
341*107 3 Judge having no junsdiction to entertain the appeal 

an Ins judgment is coram none jtiidice and must be set aside 

cflCerMjns ^ Cas 292=32 P I R 863^ a I R 1931 halt 344 An order 

^ j inder inherent power is not appelable Itut underspecial circumstances memo 
^^*dum of appeal may be taken as 1 petition for revision A I R 1933 Pat 564 , 34 


" L R 5‘==A I R 1933 Lah 73 
AppeoUate Court- 
e«prikTle-ive to appeal, 
Kesiden^'^ Towns Uh 
,023 Boir 
IS not 5^ 
a decis on 

^104 ' 


ent power to grant 
under s loo (a) 
^ involved A. I R 
Cas 261 Decision not appealed against 
so demand, appellate Court can set aside 
' 1 U 1927 Oudli 4SS = 4 OWN 862 
appellant to continue appeal in form\ 
and 


T uherti be exercised only if Court is of opinion on passing decree and 
.frtffcnent that the decree is contrary to hw (1920) M W N 277 = 38 M L J 
W 659=54 Ind Cas 761 

Limitation — An application for restitution either under s 144 or under s 151 
c subie t to the rule of limitation as mentioned in Art 181 of the Limitation Act 3 
p 27 i^=> 78 fntf Cas 200= A. I R r 92 j Par f (P E) 

152 Clerical or arithmetical mistakes in judgments, decrees 

of mdffmpnf.! or errors arising therein from any 

^Vmendment Of judgments accidental slip or omission may at any time be 
decrees or o u corrected by the Court either of its own motion 

or on the application of any of the patties. 

Scope •"This section applies botli to judgments and decrees A I 
Tah 4 ^ Decree in conformity with judgment cannot be amended 


R 1029 
A I R 
uit a 
tgage 
part 
Lah 

. lould 

ppea] 

was heard A I U 1929 Mad 830-123104 Cas 355 Ordinarily where there is a 
discrepancy between the deciee and the judgment and the decree holder accepts 
uayment of the amount due under the decree he is not by that circumstance alone 
debarred from taking proper steps to have the decree brought m accordance wuh 
the judgment AIR 1929 Mad 830— (1929) M w N 729=123 Ind Cas 355 
Where final decree omitted clause regarding interest in the preliminary decree ibr 
sale, omission can be rectified at any time by court AIR 1926 Oudh 
223=91 Ind. Cas 29 Court can add a necessary d rection in its judgment 
accidentally omitted after the judgment is signed A I R 1927 Pat 25 = 

3 j> L T 81 = 97 Ind Cas 386 Correction involving payment of larger 
amount should not be allowed long after satisfaction vas recorded AIR 
,926 Mad S« 6 =(i 9 6) M ^ N 180=50 M L J 655 = 94 Ind Cas 453 
Where a decree is drawn up in pursuance of a judgment, successor of the Judge 
cannot amend the decree so as to bring it m conformity with u AIR 1926 
Cil 1100=96 lud Cas 195 hinder certain circumstances a decree m conformity null 
judgment can be amended AIR 1927 Mad 435 = 1927 M W N 38 = 991111! 
Cas. 655 Where properly is sold at a Court sale and made over to the auction 
purchaser, the Court which has ordered the sale, cannot set it aside under us 
Inherent powers on the ground that the sale Has ordered by a mistake for a sum 
larger than what was due under the decree A 1 R 1925 Bom 389 = 27 Bom L R 
657 = 89 Ind Cas 589 Doner decree making all defendants liable jointly and 
severally for the whole dower debt can be amended A- I R 1924 All 690=82 Ind 
Cas 627, see also ,V I R 1923 Bom 414=80 Ind Cas 180, 76 Ind Cas I98=A I 
R 1924 Lah 621 Court can correct mistake in final form in order due to orii,inal 
mistake in partys application A I R 1924 Aik 520-22 A L. J 2 is = 78 Ind 
Cas 166 

Court cannot amend decree when it 1$ in conformity with the judgment, even if 

there is an error apparent on the face of the judgment A.I R 1924 Mad 225-13 
L W 876=33^1 L r 221 = 76 Ind Cas 786 Section 152 is the widest possible law 
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hfH tnfnmnpicnt AIR 192^ Mad 663=18 L w, 105= 


=3 Lah L J 341 = 66 Ind Cas 992 Application to correct decree as to costs can uc 
madeunders 132 S4 Cas Sat , see also 57 Ind Cas 739 Decree passed on 
award c«l>od)jng terms as 10 coats rot contained in award, can not be amended 
tlie only way 10 cure the defect being an appeal or application for review 3 L W 
499=“34 Ind Cas “S7 An error in us Hnal dccrcecopicdfromHighCouri’sprch- 
mtnary decree cannot be amended by District Court jf fiid Cas 320 The remedy 
where decree does rot accord with the judKincnt is amendment of decree and not 
a suit to set aside 43 C 3i7=»9C W N 1228 = 310 13 A decree against a 
person can not be amended so as to add another as judgment debtot against whom 
a decree IS not passed 4oIiid Cas 47 I’ariies arc not tobedmen to subsequent 
suit where delivery of properties not covered by decree is ordered Court should 
correct us misiahe 49 Ind Cas 1948 This section is available not only in cases 
where the misiahc or error arose for the first time m the plaint or after the insutu 
lion of the suit but is also available where the mistake originates m a document 
vvh eh has been copied into the plaint or at some time anterior to the plaint There 
IS nothing wind Im s the power of the Court under s 15a to correct ng errors, 
mi'takes or om ss on^ wb eh arise in the suit 131 Ind Cas 6=34 L W 955 = A I 
R 1933 Mad 6o=6t M L J £03 An order setting aside an et faiie decree is 
a judgment Mth n the meaning of s 2(9) and cannot be 1 chily set aside save as 
provided by s 15301 on review 14$ Ind Cas 302=10 OWN 794=A 1 R 
1933 Oudh 385 

Clerical or Arithmetical errors —Section 152 deals with amendments of 
clerical errors in orders or decrees of Court itself whicli are drawn up and whii^ 
do not properly represent what the Court decides A I R 192? All 585=102 Ind 
Cas 124 AIR 1928 All 458=26 A L J 1323“ Ind Cas 245. 
24 Ind Css 283 , 12 A t ; 185-23 Ind Cas 344 , 29 Ind Cas 144 , 22 
lad Cas 774=15 M L T I02 = (i9l4) M W N 107 , 7 S L R S3«2I Ind Cas 
540. 16C L J 517 , 9 Ind Cas 433 , 108 Ind Cas 737 , AIR 1925 AH 187 = 
47 A 44-82 Ind Cas lOjO , AIR 1923 Pat 2i3=8f Ind Cas 295, 62 Ind Cas 
652=14 L W 445 , 1 U P L R (H C) 69=51 Ind Cas 55 , 4 Pat L J 203 = 50 
Ind Cas 497 , 44 Ind Cas 248=7 L W 8 AIR 1932 A L J 587*1932 A L J 
784, 12 L R 383=80 W N 1238, 140 Ind Cas 113 

Accidental slip or omission — Where omission is not a deliberate one but 13 
merely due 10 madverience, the judgment and the decree based on jt can be amended 
even where the right of appeal was not avaifed of AIR 1930 Lah 210=125 fno’ 
r nt n A 1 R loai Mad 760=131 lad Cas 6 The Judicial Committee 


583 = (i93i)M W N 620=131 Ind Cas 309 Alter confirmalion oi lower courts, 
decree m appeal, jurisdiction of that Court to amend decree ceases AIR 1929 
Mad 8jO=(i929lM W N 729=i23lnd Cas 33S,seealso AIR t9ao Nag 
138=120 Ind Cas 735 Amendment of decree prejudicing rights of third parties 

'should not be allowed A 1 R I93» Mad 399=54 M 184=32 L W 919=124 
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MIS on II' 418=130 I J 246=20 W N 2lS = 87 InJ Cis 937 , A I R 

192s OudiT 373-12 O L J I4I-S7 Ind Cas 333, 73 Ind C-is 679=A 1 K 

1021 L1I1 147 I A I R 19*1 Oudh 193 = 8 O L J 416 = 66 Ind Cas 653, A 
I R 1033 Mad 192=15 L W 393 1 A I R 19 4 Raiv I04 = 74 Ind Cas io:0 , 

A I R 1934 All 127 = 74 Ind Cas 842 , 1932 A L J 7^4= A I R 1932 All 587- 

139 Ind Cas 491, 1^6 Ind Cas 850= 1931 M W N 1329 = 35 L W 322=_A 
I R 1932 Mad 275 ' 

g O W N 633 = A J 
Pat L T 466= A 
This section is wid 
parties 1932 A L J 

meat of n decree s - * ^ o 

54 M 184= 129 Ind Cas 3t8=l93oM W N 1152=32 L W 919 = A I R 193 * 

Mad 399 = 60 M L J 721 

May at any time corrected — Alihougli tlierc is no limitatioji for a case 
under s IS2| no amendment should bs allowed where laches may disentitle a party 
10 relief A I R 1928 Nag 149=109 Ind Cas 727 but see A I R I 9‘’4 

nudh 408=78 Ind Cas 96=110 L J 227=80 Ind Cis 833 (where amend 
merit was granted after 20 years), A 1 K 1924 Cal 89^ = 28 C W N 
871 = 80 Ind Cas 55 Court is not bound to grant application for amend 
m every case Couil enn dismiss application filed 3 years alter 
^11 s» isfactioii of mortgage decree A I R 1925 All 576= 23 A L J 

88 Ind Cas 396 ApplicmoJ for amendment under s 152 is not 
mimtafiiablo afl«r dualurs' »>’<1 satisficlioii of a decree A 1 R MIS AR 

A L I. SiS-88 Ind Cas 396 Esetcise of power 10 iinend under s 131 
u discretionary and necessarily so when no period of limitation is provided lor 
aoolication for its exercise. An application for amendment should tlierefore be 
rciected as loo late if the rights of third parties acting in good faith have inteneneJ 
a! I R 1923 Mad S 7 =i 6 L W 623-43 M L J S59-*69 Ind Cis 977 , 
A. I R 1924 Oudh 408-78 ind Cos 96—11 0 L J 227—80 Ind Cis 
8*1 Aderrcpcanbe brou?ht into conformity with judgment even after the lapse 


‘too''w N 9,8, see to O W N 1087- A I U 1933 Oudh 5*9, >46 tmi Cas 
110- 10 O W N 834-A I U «9o3 Oudh 466 . >5 N L R I24“J42 Ind 

decree— Consent decree cannot be amcinled without consent A I R 

.7 ci=»i?o Ind Cas9o7-57C 1143 Applicition to amend consent decree 
on^he^ground of fraud 15 outside s 152 A I R 1929 Cal 47o=33 C W N 
oniuci,*w Where suit is compromised m ippcal but ihcjudgmeni 

S83 = J34 > icrms of compromise Court would piss an order correcting the 
a M? A I B MiSLah 3,1-9 Lih ,76-,0 !■ L R 13,= I M 
omission ^ application by judgment debtor for amendment of co iipromise 

decree decre(*-ho]<Ier cannot plead that compromuc wi$ obtained by Inud A I R 
1929 Lib 4< 

R 1929 * 

for ameodme 

'^niiarcmli^ to''pas^ i decree in terms of compromise but H c decree w is passed 
rtnirirv to the judLinent and the terms of the compromis , in ipplication for 
amendment should be allowed SOWN 1121 = 134 InJ Cas ioo9=A I R 
1931 Oudh 422, sec also A I U 1933 I’at >35 

pow er of Court passing the decroo — \ court cannot set isi le i s own decree 

except under 5 l52oronrcMC» A I R I92> I’lt 3^-=3 I’n 773 = 6 P L 1 
QisSa Ind Cis 30 If the error his been comm tted dclib.ratcl), s 1,2 
annot be invoVed for the purpose of correcting it A 1 R 1924 Oudh 408 
,»“3Ind Cas 96=110 L ) 227—80 Ind Cis 833 Court cm imcnd 1 record 
after in appeal IS brought AIR i924 lat S23 = 2lit I R Civ 6=5 P L 
r e£S-7SIad Cis 794 . A I U i9'4 AH 127-74 laJ Cas 842 When Io«tr 
foitns’ decree has been superseded b> that of Appcilitc Court lower court 
cannot amend its decree A I R I9’l U li 5 = 4 U D K J»C6 Ind 
Cai 79), 63 Ind Cas 840, \ I R 1921 AH 130-19 A I J 375-62 Ind 
Cas 91a Api hcation bj ihc plumtifiT to amend il e decree so is to bring ns terms in 
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comformiJj within judgment must be made lo the Court wliicli passed it and not 
to os Appellate Court 57 lud Cas 710 When decree is confirmed on appeal, 
ap^>eJla{C Court alone can amend the decree evci when appeal is dismissed under 
oJerXCl r ii 5, Ind Cas 3o>, see also 43 Ind Cas 360 When H'gli Court 
refuses to rciis- decree of Small Cause Court it must remai 1 ns the decree of the 
'' for the amendm*‘nt of it must be made to the 

I Lali 341 = 56 i’ L 11 1921 = 81 i* W U 
Loser Court a decree has been superseded by 
din*nt should be made to the Hi^h Court 42 
bij Cas 970, A I K 1921 AH 130=19 A L J 375 = 62 lud Cas 910,31 
M L J 4ji = 'i9i6)a M W V 249-4 L W 225-351110. Cns S91 , t6 A L J 4j' 
-49 111 Cis 56 Inj Ci» 246 Successor in ofiici. of Judge n can tccnly an 
acciJei I error i tuJa uent of l«» prcJecCaaor iS A L J 50t = 2U P L R All 
*93 = 55 loi Cai, si-enUnstr H r fUj * ^15 903=1 

• presiding 

63 Ind 

• of origi 

- wwu 4 lo utuena p amt or decree on account of clerical error When the trial 
Courts decree is merged into appellate decree then only the jurisdiction of the 
original <^nuri is ouslcj 19JI A L J 536= \ 1 It 1931 All 736 , sen also 36 C \V 
^ WJjCfc an appeil has bc-n summarily dtsm ssed under Order 41 

rule ij b) ihe High Court, the application for ntnendmeiu of the decree should be 
mad loihelortcrCour ti Pat 409=*»jSlnd Cas 9oS=i3 Pat L T 4S9 = A 1 R 
J 9 j Pat .jS? 

Appeal and revtsiOQ —No appeal lies against order amending decree nor can 
®^der d rer n, a no 1 1 nent be challenged i » appeal against amended decree 
120 liiu Cas 174 Steals© 30 C <379 AIR 1927 Lab 68 = 08 Ind Cas 883, 
73 lad was 09 97 • d Cas 60=\ 1 U 192O Lah G64 But where Court 

wrongly deci nos to amend decree it is failure 10 dXercisr> irsdiction vested 

AIR 1929 

( g decree without 

to show cause 

against it is open to rea ew A i R 1926 All 384=48 A 281 = 24 A L ] 266=94 
Ind Cas 877 Where the order is under order 47 and not under s 152 an appeal 
lies I 

• decree 

is 1 4 139 

Ind Cas 328=360 W N 97 = A 1 R 1932 Cal 563 

153 CA’c,^^ fbe Court may at any tune, and on such terms as to 
costs or otherwise as U may Ihmk fit, amend 
General power to amend defect or error tn any proceeding in a suit , 

and all necessary amendments shall be made for the purpose of determining 
the 
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IS pLsed in appeal A I R 19^6 AH 304-48A 2Z4-34A L J W=93lnd 
264 , b It sec *A. I R 1924 Bom 166=25 Bom L R 888-77 Ind Cas 171 Where 
a mistake as to dcscripuon of village tn which mortgage pioptvty is situate is 
found in ,.ppcat the appellate Court should allow araendmcni of P’^^‘ 2 * 
the misiaU A 1 R 1922 Ah 81 = 20 A L J ti e 

error in the plaint about dcscniuon of properly can be ‘ ,® 


appJ ca 
r 13 for 
bought It 

Pal 3- 


60 Ind Cas 152 . for In ai t procedure wl cn us fsl** 

A parly should surpric or prejudice to other side ^ 





I I li 
1 U I pz 1 

A I R 
139 InJ i 
I R I 9 j 

yO W 
I at L 
This sc 
panics 
inent c 

54 M 1 

Mad 

M 

under 
to icl 
OuU 


me It 

p 

full 

SIS 


im 



1 

1C 

\ I 
\ 


K 5 
i I 
tic 
•'I 

CO 

am 

» 93 ‘ 

I 

CXCLl 

1 

'1 ^ r 1 J 

' 1 

‘ ,!)'>> 

( » <1 ‘ 


C* 


c 



ci^ a . rp « 


i“ c N -4 , tr c 

r „ i at- « a er-ic 1 
’ \ ■- i-vae-vt -it s a 
Mb I per cJ oi 
T used 1 1 i 

nrdcj Oj,x>tt-- ■« ^ 

cn ii^fore the ~c e 
c I 3 tlu: ao 1. s 
'an \ acc no V aisOa o 
litf It 9 Ind Ct» 

6 InJ Cas S =7 A 


/ sr 

I u 'b 



First Sch ) 


tllB CODE OP CIVIL PROCCDURB 


39 r 

the same or under otiicr enactment hereb) rep aleJ siiall, so hr as they 
ate consistent with this Cade, have the sam> force and c^'cct as if tiicy had 
been tespeclucly published, made, apfomted, filed, pti.scribed, framed and, 
conferred under this Cade and by the authoray empowered thereby m such 
behalf 

Scope — S'‘ct an 1 5? C I’ Code »» an cnaWinj and not a repeating section The 
words sa hr as ilie> arc inconsiiic u »nth tins Cole"’ winch occur m this section 
do not impl cd!j rcp*al rules fritned unters 2&>C I* Code of tSSa 34 M L. J 
637 = :oIad Cas 77 j (F Bi Tlic icrm rules niiJc’ means rules nude by the 
ptoner aatho ny havsn,, junslicuon Uult> unlcrihe old Code which were then 
w//rj r;rrj arc rot \a! d because tht\ coatJ be male under tlic new Code 39 
’>1 L J 6 3-31 In I Cas <534 

153 [S 3 second para. 1 in every cmciiocnt or notification passed or 
Reference to Cole of C 1 commencement of this Code 

Procedure and other r ncalcl “*“‘^** ttfcrcncc i3 made to or to any Chapter 
enactments or section of Act VIU of 1859 or any Code of 

Civil Piocedutc or any Act amending the same 
or any other enactment hereby repealed, such reference shall, so fit as may 
be practicable, be talen to be made to this code or to its corresponding Part, 
Order, section or rule 

Scope --\Ucrat ons in procedure arc abvi)» rctrospcciive unless there he some 
reasons against it 7 Ind Cas it In the absence of provisions to ihe contrary 
tne expired or ihe repealed Act is considered to have never been m existence 
w TnaUers and utnsacuon, past and close 1 Su/teeiv Sw C 

753 CAunM/ V Crrjfr , B ng 177 Uut a repeal docs not aficct any right 
privilege obhiration, or I ab I ty aenu re 1 accrued or incurred under any enactment 
so repealed Itufuv Hughs (1916) 1 K D 813C % 
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ORDER r 
Parises to Suits 

Rules 

1 Who may be joined as plainttlTs 

2 Poverof Court to order separate 
trials 

3 Who may be joined as defendants 

4 Court may give judgment for or 
against one or more of joint parties 

5 Defendant need not be interested 
mall the relief claimed 

6 Joinder of parlies liable on same 
contract 

7 When plaintiff m doubt from whom 
redress is to be sought 

8 One person may sm ot defend oa 

behalf o( all ,n same .merest 

9 Misjoinder and nonjoinder 

.0 Smt m [[Von “orS pn,cs 
wre°dey»da« added, plaint. Ob. 
amended , 

II Conduct of suit 

.a Appearance orone of several plain 

I^S or defendants for others 
joinder 


I ORDER 11 

I Prame of Suit 

\ RULEa 

I Frame of suit 

a Suit to include the whole claim 
Keltnq^uislimeiU of part of claim 
Omission to sue for one of several 
reliefs 


•„ , ad* 

minislraior or licir 

1 lower of Court to order separate 
trials 

Objections as to misjoinder 
ORDLR 111 

RccOgni ed Agents an / Pleaders 
Appearances etc may be m per* 
son, by recognised agent or by 
pleader 

Recognized agents 
Service of process on recognize 1 
agent 

Appointmentofplcader- 
Service of process on pleader 
. Agent to accept scmce. 
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parties and the Court have understood real 

amended in suitable form AIR 1931 All 321 * 

It IS an abuse of the process of the Court to ovc a - - 1- - 

be returned for presentation to proper Court A I R 1925 All 142 = 83 Ind Cas i 
Where an appeal is presented against a person who was dead at the date of presenta 
tion the cause title may be amended or the appeal memo may be returned for amend 
nient and re presentation A I R i9-»5 Mad 1210=4911 L J 590-49M 18=23 
L W 4*8 , see also 75 Ind Cas 739=43 M L J 231 An amendment asked for 
before any prejudice could have arisen and which would raise no question of limua 
tion should be allowed A I R 1922 Mad 417 = 431! L j 181= 16 L W 178 = 
(1922)11 W N 514 = 70 Ind Cas 743 


Notice by Court should be given by Court to judgment debtor in case of apphea 
lion for amendment of sale certificate by the auction purchaser A I R i?'® 
Mad 63 =(i 922)M W N 130= 16 L W 760=65 Ind Cas 732 Rules of Courts 
are only provisions intended to secure ibe proper administration of justice and they 
should therefore be subord natc to that purpose so that full powers of amendment 
must be enjoyed and should always be exerc sed liberally but nonetheless one 
distinct cause of action cannot be substituted for another nor can the ubject matter 
of the suit be changed by amendment AIR 1922 P C 249—24 Bom L R 
682 = 3011 L T 28 = 481 A 214=48 C 832 =(i92j) M W N 396 (P C) = 63 
Ind Cas 9/4 Ss 151 152 and rjj are icry salutary provisions o/Jaivandare 
meant to invest tl e Court with authority to see that the object for which the Court 
exists is carried out and that the merest lecbnicalily may not be allowed to stand 
m the way of substantial justice 55 A 216= A I R 1933 AH 295= *45 
437 = 1933A L J Iio 


154. [S 3 third para ) Nothing in ibis Code shall affect any 
_ . . 1 . e present light of appeal which shall have 

Saving of present right ^f accrued to any party at its commence 

“PP'”’ ment. 


Scope— The right of appeal is substantive right and as such this section does 
not touch the right existing at the passing of the statute Colonial Sugar ^fining 
Co v Irving (lO^S) A C 369=74 LJP C 
see also 54 1 A 421 = 470 L J t = A I R i< 

E 'lng rights of appeal do not imply repeal 
126-13 L W 37-(t92i)M W N 181-6 
execution sale took place and the application „ * „ 


W N S’ 5*1 Section 154 of the code shows that the Legislature m enacting it 

argument that such 
ae imperilled over 
ssed iQ March iQoS 
ded opportunity to 

all persons having rights under the old code to enforce them before the ne v code 
came into operation 17 C W N 6 2 Section 154 means that nothing shall 
prejudicially affect my present right of appeal It can have no bearing on the 
po lers of an appellate court in dealing with appeals before it 9 Ind Cas 815, 
sec also 9 M L T 259=21 M L J Cji-glnd Cas 937 8 Ind Cas 8=7A L ] 
J070 , 15 Ind Cas 725 — 84!’ W K 1912# 16 C W N 1015 


155 [AVo] The enactments mentioned in the hourth Schedult. are 
. , ... hereby amended to llie extent specified in 

Amendment or cena.o Acs , he fourth colaotn tlieteof 


156 iJlc/ca/sl RipiaUS by s 3 unit Sc/icUiile II if the SlcohiI 
Repealing and Aminding .1 I, J9I4{\VII of 1914') 

157 . [S 3 second sentence] Notifications published, declarations 
^ t I , rul-s made, jlacts appointed, agreements 

eiments tilod scales ptcsciibct), fotins framed, appotu 

tincnls made and powers conferred under 
Act VIII of 1859 or under any Code of Civil Pfoccduie or any Act amending 
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the same or unJcr any other eiuclm^nt hereby rcp^aloJ sliall, so hr as they 
are consistent ffith this CjJc, ha\e tht. sani* force and crTect as if they had 
been respectively published, made, apfomted, Aled, prescribed, framed and 
conferred under this Cade and by the authorsry cnipoiTcred thereby in such 
behalf 


Scope —Sect on 1 ,7 C P Code is an cntlihn,: mi not i repealing section The 
words • so far as the\ arc tn onsislcm with this Code' which occur m this secuon 
do not inipl cdi^ rcp-al rules framed under s 269 C P Code of 1SS3 24 M L J 
637 “:oIni C 3 s 775 (F P' Tlieicrm rules made' means rules made by the 
proper authority having juris liction Rules unlcflhc old Code which were then 
M//rj t /rrr are rot valid because they could be oiade under the new Code 29 
M L. T 6 3-31 Ini Cas 924 

153 [S 3 second pira] In every enactment or notification passed or 
Reference to Cole of C r 1 '“""J 'ff''"; “t this Code 

Procedure and Ollier repealed reference is made to or to any Chapter 

enactments ot section of Act VllI of 1859 or any Code of 

Civil Procedure or any Act amending the same 
or any other enactment hereby repealed, such reference shall, so far as may 
be practicable, be taVen to be made to this code or to its corresponding Part, 
Order, section or rule 


Scope — Altcrat oas in procedure arc always rctrospcciive unless there he some 
gMd reasons against it 7 Ind Cas 11 In ihc absence of provisions to the contrary 
the expired or the repealed Act is considered to have never been in existence 
®''Cept as 10 matters and transactions past and closed Susttex v Clltion, 9 D C 
752 ChurthtU V Crease 3 Ding 177 But a repeal does not affect any right 
privilege, obligation, or liability acquired accrued or incurred under any enactment 
SO repealed Lewis v Hughes, (1910) i K D 813 C A 


THE FIRST SCHEDULE 


ORDER I 


Par/ses to Suits 

Rules 

1 Who may be joined as plaintiffs 

2 Power of Court to order separate 
trials 

3 Who may be joined as defendants 

4 Court miv 1 ivp iiidf’mpnf for or 

5 d 

6 Joinder of parties liable on same 
contract 

7 When plaintiff m doubt from whom 
redress is to be sought 

8 One person may sue or defend on 
behalf of all m same interest 

9 Misjoinder and nonjoinder 


II 


«3 


amended 
Conduct of suit 


Appearance of one of several plain 

liffs or defendants for others 


Objections as to nonjoinder or mis- 
joinder 


ORDER II 
Frame of Suit 

Rules 

1 Frame of suit 

2 Suit to include the whole claim 
Rchoi^uishment of part of claim 
Omission to sue for one of several 
reliefs 

3 Joinder of causes of action 

4 Only certain claims to be joined for 
recovery of immoveable property 

5 Claims by or against cxecuior, ad 
ministralor or heir 

6 Power of Court to order separate 
tnals 

7 Objections as to misjoinder 

ORDER III 

Recognised Agents and Pleaders 

1 Appearances, etc, may be in per- 
son by recognised agent or by 
pleader 

2 Recogniicd agents 

3 Service of process on recognized 
agent 

4 Apl>oin(mcnt of pleader.' 

5 Service of process on pleader 

6 Agent to accept service 

Appointment to be m miting and to 

be hied in Court. 
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ORDCR JV 
Institution of Suits 

Rules 

1 Suit to be commenced by plaint 

2 Register of suits 

ORDER V 

Issue and Service of Summons 
Issue of summons 

\ Summons 

2 Copy or statement annexed to sum 
mons 

3 Court may order defendant or plain 
tiff to appear in person 

No party to be ordered to appear 
m person unle‘^s resident within 
certain limits 

5 Summons to be either to settle 
issues or for final disposal 

6 Fixing day for appearance of defen 
dant 

7 Summons to order defendant to 
produce documeols relied on by 
lum 

8 On issue of summons for final dis 
po«al, defendant to be directed to 
produce his witnesses 

Service of Summons 

9 Delivery or transmission of sum 
mons for service 

10 Mode of Service 

11 Service on several defendants 

12 Service to be on defendant in per 
son when practicable or on lus 
agent 

13 Service on agent by whom dcfln 
dant carries on business 


15 

16 Person sorted to Sign acknowicdg 
ment 

17 Procedure when defendant refuses 
to icccpC scrMce or cannot be found 

i 3 Endorsement of time and roinner 
of service 

19 Examination of serving ofliccr 

20 Subsiiiuted service 
rtTcctof substuuicd service 
^\jicrc service substiiuird time for 
appearance to be fixed 

21 Serv ICC of summons where derendant 
resides vvithm jurisdiction of another 
Court 

22 Setvice, wiihinPresidcncy tonnsand 
Rangoon, of summons issued by 
Courts outside 

33. Dui) of Courts to which suirirons 
IS sent 

24 Service on defen lant in prison, 


23'yServicc where defendant resides 
■^Jaut of British India and has no 
'agent 

26 Service in foreign territory thiough 
Political agent or Court 

27 Service on civil public officer or on 
servant of railway company or 
local authority 

28 Service on soldiers 

29 Duty of persons to whom summons 
IS delivered or sent for service 

30 Substitution of letter for summons 


ORDER VI 
Pleading generally 

1 Pleading 

2 Pleading to state maternl facts and 
not evidence 

3 Forms of pleading 

4 Particulars 10 be given where 
necessary 

5 Further and better statement, of 
particulars 

6 Condition precedent 

7 Departure 

8 Denial of contract 

9 Effect of document to be stated 

10 Malice, knowledge, etc 

11 Notice 

12 Implied contract, or relation 

13 Presumptions of law 

14 Pleading to be signed 

15 Venficatron of pfcvdmgs 
10 Striking out pleadings 

17 Amendment of pleadings 

18 Failure to amend after order 


ORDER VII 
Plaint 

1 Particulars to be contained in pfiint 

2 In money suns 

3 Where the subject matter of the suit 
IS immoveable property 

4 When plaintiff sues as represcnla 
live 

5 Defendant’s interest and liability to 
be shown 

6 Grounds of exemption from Iinnia 
tion law 

7 Rcl cf to be spccincally stated 

8 Relief founded on separate grounds 
9. Procedure on admitting plaint 

Concise staiemcnts 

10 Uciurii of plaint 
Procedure on reiurn ng i hint 

11 Rcjcciion of piaini 

12 Piocedurc on rejecting plaint 

fj Where tejtci on ol jfjmt docs not 
preclude prcscnlat on of ficsh plaint 


Schedule I] 


Tiia of cmt. mociiDUKc. 
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Rults 

Documenii rehc^f on tu pUtt^ 

>4 Production of document on which 
phinViff sues 
List of other documents 
15 Statement m ease of documents not 
in his i>ossesstoa or power 
Id Suits on lost nego nhle msttuments 
>7 Product on of shop hooU 

Original cntr> to be nuikcd and 
stwitncd 

IS Inadmissibility of document not pro- 
duced when phiQt died 


ORDER VIII 

Wftittn Stittmenl iin I Stt off j 

I Written statement ^ 

1 Neiv facts must be specially pleaded 

3 Dental lobe spec he 

4 EviSive denial ] 

5 Specific dental 

a Particulars of set off to be ^ivcn in 
wriiten statement 
Effect of set-off 

7 Defence or set off founded on 
separate crounds 
3 \ew ground of defence 
9 Subscouent pleadings 
10 Procedure when party fails to pre 
sent written siaiemeot called for by 
Court 


ORDER IX 

AppeatJnee of partus and Cotssequenet 
of Non appexrance 

I Parties to appear on day Hxed in 
summons for defendant to appear 
and answer 

3 Dismissal of suit where summons 
not served in consequence of plain 
tiff 3 failure to pay costs 
3 Where neither pariy appears^ su t 
to be dismissed I 

Plaintiff may bring fresh suit or Court | 
may restore suit to die 
% Dismissal of suit where plamtiff^ 
after summons rciarncd unserved, 
fails for a year to apply for fresh 
summons I 

6 Procedure when only plaintiff 
appears ; 

When summons duiy served I 

When summons not duly setved 1 
When summons served, but not in, 

7. 


non appeal ante 

S Procedure where defendant only 
appears 

ecu Vol 1-50 


Rules 

9 Decree against plaiiuiff by default 
bats ftesh suits 

10 Procedure in case of non atten 
dance of one or more of seieral 
pfatniiffs 

11 Procedure in case of non atten 
dance of one or more of seacraf 
defendants 

12 Consequence of ron attendance, 
without sufficient cause shown^ of 
I>arty ordered to appear in person 
betting aside DtCiees ex parte 

13 Setting aside decree ex parte 
against defendant 

15 Nodccrceiobe set aside without 
iioiice to opposite party 

ORDER X 

Cxaimnatton of Parties by the Couit 


panion of party 

3 Substance of e>amtnation to be 
wfiiieD 

4 Consequence of refuti] or inability 
of pleader to answer 

ordeiTxi 

Discovery and IntpeeiiOti 
f Discovery by imerroj,atories 
3 Particular iaterrOi,aiories to be 
submitted 

3 Costs of interrogatories 

4 Form of interrogatories 
3 Corporations 

6 Objections 10 interrogatories by 
answer 

7 Setting aside and striking out inlfer 
rogatories 

8 Affidavit in answer filing 

9 Form of affidavit in answer 

10 No exception to be taken 

1 1 Order to answer or answer further 
13 Application for discovery ofdocu 

ments 

13 Affidavit of documents 

U 

«S 

16 

17 Time for mspcciicn when nonce 
given 

18 Order for inspection 
ig Verified copies 

20 Premature discover) 

31 Non conipl ance with order for 
discover) 

22 Using answers 10 interrogatories at 
trial 

33 Order to apply to minors 
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ORDLR IV 
Imlitution of Suits 

Rules 

1 Suit 10 be commenced by plaint 

2 Reg sier of suits 

ORDER V 

Issue and Service nf Summons 
Issue cj summons 


2 

3 

K 

5 

6 

7 

8 

9 

JO 

II 

13 

13 

U 

15 

16 

17 

J8 

19 

20 

31 

22 

23 

24 


Summons 

Copy or statement annexed to sum 
mens 

Court may order defendant orpliin 
tiff to appear in person 
No party to be ordered to appear 
111 person unless res dent wititin 
certain Iim ts 

Summons to be either to settle 
issues or for hnal d sposal 
Fixing day for appearance of defen 
dam 

Summons to order defendant to 

E reduce documents relied on by 
Jtn 

On issue of summons for ftaal dis 
pOsalt defendant to be directed to 
produce his witnesses 

Service of Summons 
Delivery or transmission of sum 
mons for service 
Mode of Service 
Service on several defendants 
Serv ce to be on defeuda e iii per 
son when pract cable or on his 
agent 

Szrv ce on agent by whom dcfcn 
dant carries on bus ness 
Service on agent m charge u) suits 
for iraniovcable property 
\Vliere service may be on male 
member of oefendant s fam ly 
Person served to sign acfcnowledg 
ment 

Procedure when defendant refuses 
to accept service or cannot be found 
Endorsement of time and nianner 


Court 

Service within Presidency tonnsand 
Rangoon, of summons issued by 
Courts outside 

Duly of Courts to which summons 
IS sent 

Service on defendant in prison. 


RuJ<5 

aj** Service where defendant resides 
'^ut of British India and has no 
agent 

26 Service in foreign territory through 
Political agent or Court 

27 Service on civil public olKcer or on 
servant of railway company or 
local authority 

28 Service on soldiers 

29 Duly of persons to whom summons 
IS delivered 0/ sent for service 

30 Substituiion of letter for summons 


ORDER Vr 
Pleading generally 
t Plead ng 

2 Pleading to state material facts and 
not evidence 

3 Forms of pleading 

4 Particulars to be given where 
necessary 

5 Further and belter statement, or 
particulars 

6 Condition precedent 

7 Departure 

8 Denial of contract 

9 Effect of document to be slated 

10 Malice, knowledge, etc 
n Notice 

12 Implied contract, or relation 

13 Presumptions of law 

14 Pleading to be signed 

15 Venficaiion of plead igs 
10 Sir Icing out plead ngs 

17 Amendment of pleadings 

18 Failure to amend after order 


ORDER VII 
Plaint 

1 Particulars to be contained in plaint 

2 In money suits 

3 Where the subject mailer of the suit 
IS immoveable property 

4 When plaintiff sues as representa 
live 

5 Defendant s interest and liability to 
be shown 

6 Grounds of exemption from hm ta 
tion law 

7 RcI efto be specifically stated 

8 Rel cf founded on separate grounds 

9 Procwlure on idmitting plaint 
Concise statements 

10 Return of pbint 

Procedure on returning plaint 

ir Rejection of plaint 

12 Piocedure on reject Dg plaint 

13 \Sbcre rejection of plaint does not 
preclude presentation of fresh plaint 
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Rules 

2 Procedure if parties fail to r^ppear 

on day fixed - • M ' 

3 Court may proceed notwithstanding 
cither party fails to produce c\id 
cnee etc 

ORDER Win 

Htattng of the Suit ard Ey-iminaiion 
of vitfneiut 

t Right to begin 

3 Statement and production of cvid 
ence 

3. EMdence where sc\er'il issues 

4 Witnesses to be examined mopen 
court 

5 How evidence shall be ithen in 


taken down by Judge 

9. When evidence may be taken m 
English 

to. Any particular question and answer 
may be taken down 

11 Questions objected to and allowed 
by Court 

12 Remarks on demeanour of witnesses 

13 Memorandum of evidence in un 
appealable cases 

14 Juuge unable to make such memo 
randum to record reasons of his 
inability 

15 Power to deal with evidence taken 
before another Judge 

16 Power to examine witness imme 
diately 

17 Court may recall and extmine wit- 
ness 

18 Power of Court to inspect 

ORDER XIX 
AfjUdaviti 

I. Power to order any point to be 
proved by affidavit 

2* 1 ower to order attendance of depo 
nent for cross examination 

3 Matters to which affidavits shall be 
confined 


ORDER XX 
/uifgwirji/ and Deetet 

1 Judgment when pronounced 

2 Power to pronounce judgment writ 
ten by Judge s predecessor 

3 Judgment to be signed 

4 Judgments of Small Cause Courts 
Judgments of other Courts 

5 Court to stale us decision on each 
issue 


Rules 

6 Contents of decree 
^ 7 Date of decree 

8 Procedure where Judge has vacated 
office before signing deaee 

9 Decree for recovery of immoveable 
property 

to Decree for delivery of moveable 
property 

11 Decree may direct payment by in 
stalments 

Order, afier decree) for payment by 
instalments 

12 Decree for possession and mesne 
profits 

13 Decree m administration suit 

14 Decree m pre emption suit 

15 Decree in suit for dissolution of part 
neiship 

16 Decree m suit for account between 
principal and agent 

17 Special directions as to accounts 

18 Decree in suit for partition of pro 
petty or separate possession of a 
share iherein 

19 Decree when set-off is allowed 
Appeal from decree relating to set- 
off 

20 Certified copies of judgment and 
decree to be furnished 

ORDER XXI 

E\eeuUon of Decreet and Ordtrt 
Payment under Decree 

I Modes of paying money under 
decree 

2. Payment out of Court to decree- 
holder 

Ceurtt executing Decreet 

3 Lands situate in more than one juris- 
diction 

4 Transfer to Court of Small Causes 

^ Mode of transfer 

6 Procedure where Court desires that 
us own decree shall be executed by 
another Court 


AppUcition for execution 
10 Annhritinn for execuiion 

ti 

property not la judgment-deb- 
tors possession. • 

13 Appbcaiion for artachmeal of immo 
veabic propert) to contain certain 
particulars 
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Uulcs 

ORDER Xn 
Adnttsitons 

1 Notice of admission of case 
3 Notice to admit documents 

3 Form of nonce 

4 Notice to admit facts 

5 Form of admissions 

6 Judgment on admissions, 

7 Affidavit of signature 

8 Notice to produce documents 

9 Costs 


ORDER XIII 

Pt oductiQn Impounding and Return 
of Documents 

1 Documentary evidence to be pro- 
duced at first hearing 

2 Effect of non production of docu 
ments 

3. Rejection of irrelevant or inadmis 
sible documents 

4 Endorsements on documents ad 
mitted in evidence 

5 Endorsements on copiesofadmitted 
entries m books, accounts and 
records 

6 Endorsements on documents rejec 
led as inadmissible in evidence 

7 Recording of admitted and return 
of rejected documents 

8 Court may order any document to 
be impounded 

g Return of adm tted documents 

10 Court may send for papers from its 
own records or from other Courts 

ti Provisions as to documents applied 
to material objects 


ORDER XIV 

Setlltment of Issues and Determination 

of Suit on Issues of Law or on Issues 
agreed upon 

1 Framing of issues 

2 Issues of law and of fact 

3 Materials from which issues may 
be framed 

4 Court may examine witnesses or 
documents before framing issues 

5 Power to amend, and strike out 
issues 

6 Questions of fact or law may by 
agreement be stated in form of 
issues 

7 Court if satisfied that agreement 
was executed in good faith may 
pronounce judgment 


Rules 

^ ORDER XV 

Disposal of the Suit at the first hearing 

1 Parties not at issue 

2 One of several defendants not at 
issue 

3 Parlies at issue 

4 Failure to produce evidence 

ORDER XVr 

Summoning and Attendance of Witneisei 

1 Summons to attend to give evidence 
or produce documents 

2 Expenses of tvilness to be paid 
into Court on applying for sum 
mons 

Experts 

Scale of expenses 

3 Tender of expenses to witness. 

4 Procedure iihcre insufficient sum 
paid in 

Expenses of witnesses detained more 
than one dav 

5 Time place and purpose of atten 
dance to be specified id summons 

6 Summons to produce document 

7 Power to require persons present 
m Court to give evidence or produce 
document 

8 Summons how served 

g Time for serving summons 

10 Procedure where witness nils to 
comply With summons 

11 If witness appears attachment may 
be Withdrawn 

17 Procedure if witness fails to appear 

13 Mode of attachment 

14 Court may of us own accord sum 

'5 3 

16 

17 

j8 Procedure where witness appre 
bended cannot give evidence or 
produce document 

19 No witness to be ordered to attend 
m person unless resident wicbm 
certain limits 

20 Consequence of refusal of party 
to give evidence when called on 
by Court 

21 Rules as to witnesses to apply to 
parlies summoned 

ORDER XVII 
Adjournments 

1 Court may grant time and adjourn 
hearing 

Costs of adjournment 
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Rules 

2 Procedure if pyrites fail to i^pcar 
on day fixed 

3 Court may proceed noUMilistanding 
either party fails to produce evid 
CDce etc 

ORDER XVIII 

//e ittvg of the Suit at i £xaiJii/ta/tOH 
of vjitnttux 

I Right to begin 

: '^latemcnl and production of cxid 
cncc 

> Exidcnce where several issues 

A Witnesses to be esammed in open 
court 



taken down by Judge 

9 ^VheQ evidence may be taken m 
English 

to Any particular question and answer 
may be taken do vn 

It Questions objected to and allowed 
hv r 

12 

»3 



inability 

15 Power to deal with evidence taken 
before another Judge 

16 Power to examine witness immc' > 

diately I 

17 Court may recall and eximme wif , 

ness ' 

18 Power of Court to inspect 

ORDER XIX 
Affidavit! 

I. Power to order any point to be 
proved by affidavit 

2 1 ower to order attendance of depo 
nent for cross examination 

3 Matters to which affidavits shall be 
confined 

ORDER XX. 

/udi^uient and Deciet 

1 Judgment when pronounced 

2 Power to pronounce judgment writ 
ten by Judge s predecessor 

3 Judgment to be signed 

A Judgments of Small Cause Courts 
Judgmen s of other Courts 

5 Court to state its decision on each 
issue 


Rules 

6 Contents of decree 
^ 7 Date of decree. 

8 Procedure where Judge has vacated 
office before signing decree 

9 Decree for recovery of immoveable 
property 

to Decree for delivery of moveable 
property 

It Decree may direct payment by m» 
stalmenls 

Order, after decree, for payment hy 
instalments 

12 Decree for possession and mesne 
nrofifs 
»3 

M • • 

15 

nership 

16 Decree in suit for account between 
principal and agent 

17 Special directions as to accounts 

18 Decree in suit for partition of pro 

I periy or separate possession ol a 
share iherein 

I 19 Decree when set off is allowed 
I Appeal from decree relating to sel> 
off 

20 Certified copies of judgment and 
decree to be furmshea 

ORDER XXI 

execution of Decreet and Orders 
Payment under Deciee 

I Modes of paying money under 
decree 

2. Payment out of Court to decree- 
holder 

Courts executing Decrees 

3 Lands situate in more than one juris- 
diction 

4 

5 

6 at 

• - -V. jy 

another Court 

7 Court receiving copies of decree etc, 
to file Same without proof 

8 Ixccution of decree or order by 
Court to which it is sent 

9 Execution by High Court of decree 
transferred by other Court 

Apphedton for execution 
JO Application for execution 

II Oral application 
Written application 

12 Application for atiadinient of mo a 
bie properlj not m judgmcofits. 
tot’s possession 

13 Apphcaiion ' incnto/,^^ 

> cable 

F 
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IlULFS 


RllL&s 


14 PoA\er to require certified otract 
from CoJJccjors register jn cernin ) 
rises 

13 Applicn on for execution by jomi | 
decree holder j 

Its Application (or execution by irins * 
feree of decree | 

17 Procecdure on receiving apphcition 

for execution of decree j 

18 Execution m cisc of cross decrees , 

19 Exeem on m cisc of cross cliims 
under same decree 

20 Ctqss decrees and cross cliiraa in 
morttige suits 

21 Simultaneous execution 

22 Notice to show cause agamst exccu 
tion m certain cases 

23 Procedure after issue of notice 

Ptoccii Jar exteufton 

24 Process for execution 

25 Endorsement on process 


40 Proceedings on appearance of 
judgment debtor in obedience to 
notice or after arrest 

Attachment cf propeity 
41 Ejammaiion of judgment-debtor 
as to his propert) 

42 Attachment m case of decree for 
rent or mesne profits or other 
matter, amount of which to be 
subsequently determined 

43 Attachment of moveable property 
other than agricultural produce in 
possession ofjudginent debtor 

44 Attachment of agricultural produce 

45 Provisions as to agricultural pro 
duce under aliachmcot 

46 Attachment of debt, shareand other 
property not in possession of judg 


36 


87 

38 

29 


30 

3* 

32 


33 

34 


Stiy cj executten 

When Court may stay execution. 
Power to require security from, or 
impose conditions upon judgment 

'Liabihty of judgment debtor dis 

Orff? of Couil pijs.'i <!«»«« 

or of appellate 

Ta"v p't"/ -r 

between decree holder and juog 
ment debtor 

Mode of execution 


Decree for payment of money 
Decree for specific moveable 
property 

Decree for specific pcrtormince 
for restavuoa af ccuiiji^al ly^hts or 
for an injuncuon 

Discretion of Court m executing 
decrees for restitution of conjugal 
rights 

Decree for execution of documents 
or endorsement of negot able ins 
trument 

Decree for immoveable properly 
Decree for delivery of immoveable 
property when in occupancy of 
tenant 


49 

50 ^ ^ 

$1 Auachmeiu of negotiable instru 
ments 

53 Attachment of property in custody 
of Court or public officer 

53 Attachment of decrees 

54 Attachment of immoveaWe property 
I 55 Removal of attachment after satis 

I faction of decree 

56 Order for payment of com or cur* 
rency notes to parly entitled under 
decree 

57 Determination of attachment 

InveU$gadiott of clcums and objections 

58 Investigation of claims to, and 
objections to attachment of, attached 
property 

Posrponemeni of S 7 }e 

59 Evidence to be adduced by clai- 
mant 

60 Release of property from attach- 
ment 

6 t Dtsalloiancc of claim to property 
•rtiached t- t- / 

62 Continuan'-e of a tachment subject 
to claim of incumbrancer 

03 Saving of su ts to establish right to 
attached properly 


Arrest and detention in the cud prison 

37 Discretionary power to permit 
judgment debtor to show cause 
Sframst detention in prison 
x8 Warrant for arrest to direct judg 
roeni debtor to be brought up 
39 - Subsistence alio vance 


Sale generally 

64 Power to order property attached 
to be sold and proceeds to be paid 
to person entitled 

65 Sales by whom conducted and how 
made 

66. Proclamation of sales by public 
auction 
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Rui.^ or obUnicnoT 

67 ^IoJo of naVing pioclaauiion 9? 

6S. Time of sale ofiJ^avitw.O'i l>> «Iccrcc ho! jer of 

AdjojmnJcntorsiopp»gcor*il« '®»' 

70 S^njofccnan sales I B^AifiU cUiraant lo be ro oK I 

71. aali.Dg purchaser insacraWc loi 

, .»3 fe«.con.U,.c..',jc.u..ci:.ln 

amount cf decree laa) be ubci a» ' *«»• _ 


10 posjcssion . . , 

Rules nal a,,>'tv»'e towarsfetec 
ftaUn'tliU . , 

n.'Jeri eanclusue i>. >ic«t I J tegular 


pAvraert 

7> Res r c m on h IJiflg or p-rclasc 
I > oTiccrs 

SiUofincre *■ t 

74 Sale of ajr cuhural pro>!ucc * 

75 Special I ros IS ois relating to gto» 

ins trops ^ 

7^ S^so\1a3^t u%^3Xl'mtnt ani v' aii% 
m corporations 

77 'lile by paW c auepoa. 3 

78 IrrcgTJlanty not to sitae sale, but 

any person injured tiu\ sue -i 

^rt Del very of movenVe pto,»etiy, 
debit and shares 

bo Transfer of nesoiublc iiutiuinentt 
and shares 

81 Vesting order in case of oUet 
property 

Sale 0/ immeveabU prof<erf/ 

8: NVhat Courts may order sales 
83 Postponement of sale to enable . 
judgment debtor to raise nmount | 
of decree. } 

B4 Deposit by purchaser and resale on | 
default 

85 Time for payratniift full of purclase- 
lOoney 

86 

87 

88 --r - 

89 Application to set aside sate on 
deposit 

90 Application to set aside sale on 
ground of irregularity or fraud 

gt Application by purchaser lo set 
aside sale on ground of judgment 
debtor having no saleable inieiest 
97 Sale when to become absolute or 
be set aside 

93 Return of pu chase money in 
certain cases 

94 Certificate to purchaser 

95 Delivery of property m occupancy 
of judgment debtor 

96 Delivery of properly in occupancy 

of tenant j 

Reitilxnce ta delivery of poiUiiton 1 

to decree holder of purchceser | 


OKOhU NS« 

Ucijit MatiiJ(t i*//*w 

c/ i ul d 

I Noiba ericDl by pari) s deal, if 

t t to SIC s^ivitcs 
t, ItO^’uie w' ere oac of ic'Ctal 
p»xi,rii ft ct ildiadaju ‘iici ail 
n,^ht 10 ice suiiitcf 

j. I Kxcduic n cave of dcsih ofo e of 
Se»cr»l J imiitrs or nf sAc ) Vin i if 
4, pjOfftlurc I » ejK <<f dcaili of «»ic 
of id era! dcfet.lanit orofso'cue* 
fc 1 

; Dcicritinniion i>l <|Ue»|ion as lo 
lc^.il rcjHcvcniative 

0. ho A.Mcment by icasort of deaih 
•viicf bearing 

7 sui* not abalcJ by inamags of 
(cinalc paity 

8 ^Vhcn plamtilTs insohency lurs 
smt 

procedure nherc assignee fails to 
CO iitnue sun or gi\ e security 

9 tSfTcct of abatement or dismissal 

10 Procedure in case oS assignment 
before final order in sun 

11 ApphcatiOn of Order lo appeals. 

13 Apphcaiion of Order to proceed 
ings 

ORDER XXIII 

Wtlhdriwal and Adjuthiieitt cj suits 

1 Withdrawal of suit or abandonment 
of pan of claim 

2 Linntavton law not affected by first 
^uit 

3 Compromise of suit 

4 rroceediags in execution of decrees 
not affected 

ORDER XXIV 
Payment into Court 

1 Deposit by defendant of amount 111 
saiisfacltaa of claim 

2 Notice of deposit 

J Interest on deposit not allowed to 
plaintiff after notice 

4 Procedure where plaintiff accepts 
deposit as satisfaction in part 

5 Procedure where he accepts it as 
I satisfaction in full 
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RULE' 

ORDER XXV 

Security for Co:ts 

1 security for costs may be re 
quired from plamtilT 

Residence out of British India 

2 Effect of failure to furmsb security 

ORDER XXVI 

Coinmiiiioru 

Commisstont to examine a/i/neues 

1 Cases in which Court may issue 
commission to examine witness 

2 Order for commission. 

3 Where witness resides within 
Court’s jurisdiction 

4 Persons for whose cxaminaiion 
commission may issue 

5 Commission or Request to examine 
Witness not within Uruisli India I 

6 Court (o examine wicmss puesuam 
to commission 

7 Return of commission with deposi 

lions of witnesses . _ 

8 When depositions may be read m 
evidence 

Commisstont for heal ttwesligattcns 

9 Commissions to nuLe local laves 
itgaiions 

10 Procedure of Commissioner 

Report and depositions to be cviden 
cc in suit 

Commissioner may be examined m 
person 

Co/nmtssiom to examine accounts 

11 Commission to examine or adjust 
accounts 

12 Court to gue Commissioner ncces 
sary instructions 

Proceedings and report to be 
evidence 

Court may direct further inquiry 
Commissions to ntaie partitions 

13 Commission to maVe partition of 
immoseable proreriy 

J4 P/ocedure of Commissioner 
General provisions 

15 Expenses of commission to be paid 

16 

n 

i8 parties to appear before Commis 
s oner 

ig Commission issued at the instance 
of foreign tribunals 


Rules 

ORDER XXVII 


1 Suits by or against Government 

2 Persons aulhomed to act for 
I Government 

3 Plaints in suns by or against 
Government 

4 Agent for Government to receive 
process. 

5 Fixing of day for appearance on 
behalf^of Gov ernment 

6 Attendance of personable to answer 
question^ reUling to suit against 
Government 

7 Extension of time to enable pubic 
olhcer to make reference to Govern 
mem 

8 Procedure in suits against public 
officer 

ORDER XXVin 
^uits hy or against Military Men 
or Airmen 

1 Officers or soldiers who cannot 
obtain leave may authorize any per 
son to sue or defend for them, 
a Persons so autbonzed may act per* 
sonally or appoint pleader 
3 Service on person so authorized, or 
on his pUadte, to be good service 

ORDER XXIX 
Suits by or against Corporations 
I Subscription and verification of 
pleading 

z Service on corporation 
3 Power to require personal atten* 
dance of ofTicee of corporation 


ORDER XXX 

Suits by Or against Firms and Persons 
carrying on business in names other 
than tketr own 

1 Suiqg of partners m name of firm. 

2 Disclosure of partners names 

3 Service 

4 S'Shl of suit on deaih of partner 

5 Notice in what capacity served 

6 Appearance of partners 

a No appearance except by partners 

o Appearance under protest. 

9 Suns between CO partners 

10 Sun against person carrying on 
business in name other than his 
own 
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Rules 

ORDER XWI 

Smithy era^atnilTrutieet, Extiufort 
an i Admintsitatort 

I Representation of bcnclicianes in 
suns concerning property \csted in 
trustees, etc. 

3. Joinder of trustees, executors and 
administrators 

3 Husband of married executrix not 
to join 

ORDER \\\n 

Suiti hy Or ty>itntl Mmott and Ptriont 
of t/nsoun / ^find 

I Minor to sue by next friend 

3 Where suit is instituted wiihoul 
next friend, plaint to be taleii off 
the hie 

3 Guardian for (he suit (0 be appmn 
ted by Court fo* minor defendant 

4 Who may act as riext friend or be 
appointed guardian for the suit 

5 Representation of minor by next 
friend or guardian (or the suit 

6 Receipt by next (r end or guard an 
for the suit of properly under decree 
for minor 

7 Agreement or compromise by next 
friend or guardian for ilie suit 

8 Retirement of next friend 

9 Removal of next friend 

10 Seay of proceedings or removal, e(c 
of next fnend 

It Retirement removal or deaili of 
guardian for the suit 

13 Course to be followed by minor | 
plaintiff or applicant on attaining , 
majority 1 

>3 

>4 

15 j ^ * 

unsound mind 

16 Saving for Princes and Chiefs 


ORDER XXXUI 
Su/it by Paupers 

Suits may be instituted m forma 
pauperis 

Contents of application 
Presentation of application 
Examination of applicant 
If presented by agent Court may 
order applicant to be examined by 


5 

6 



Rules 

10 Costs where pauper succeeds 

11 Procedure ivherc pauper fails 

13 -Government miy apply for payment 
of court fees 

13 Gov ernmenl to be deemed \ parly 

14 Copy of decree to be sent to Coll* 
cclor 

1$ Refusal to allow applicant to sue as 
pauper to bar subsequent application 
oflixe nature 

|6 Costs 


ORDER XXXIV 
Sut/s relating to Mortgages of 
Imvtoieaile Property 

t Parties to suits for foreclosure, sale 
and redemption 

3 PfcJiminaty decree tn foreclosure 
suit 

3 Final decree m foteclosure suit 
Power to enlarge time 
Discharge ol debt 

A Prehniinary decree in Suit for sale 
Power in decree sale in foreclosure* 
suit 

5 I mat decree in sun for sale 

0 Recovery of balvnco due on mort* 
gage in suit (or sale 

7 Prctuniinry decree in re knipiion 
suit 

8 Pinal ilicreo In re tcnuiil >n tiilt 

8A lUcoycrynrbiliiicu iliii) nn nntii 
ga^c III suit r >r iiikinpiloii 

9 Decree vvlicte iioihlng U fiiiii I i|uo 
or where iiiorrhiKttt { u hteii ovee 
paid 

10 Cosii of inorignKca Mih»e piciit tn 
decree 

11 Payment of liil> rcsl 

12 bale of [)ru|eriy silijed |i |ili)f 
morlKige 

I3> Applictli m of I rnrei U 

14 Sa/t for tda mrtutrf U 
mongaged proprity 1 1 viln 

15 Moritages by the i|eii»»[l of lillu 
deeds and charges 


Inferpiet/et 
Plaint in imerplea Jer »n|( 

CoJrt"' 

Proctdui5 at first Juj,,. , 

' 
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Rules 

Where value of subjcci matter roust 
3 A^gVe^cment to be filed and registered 

4. ^’anies to be subject to Court's 
jurisdiction 

5 Hearing and disposal 01 case 


ORDER XXXVIl 
Sumtnary procetture on Negotiable 1 

Instruntent! 

t Application of order I 

2 Institution of summary suits upon j 
bills of exchange, etc 
, Defendant showing defence on 
^ merits to have leave to appear 
i Power to set aside decree 
\ Porer to order bill, etc .0 be de 
5 with officer of Court 

SS of d,Aoooo,.d bdl or 
note 

9 Procedure in suits 


[Schedule I 


ORDER XXXI\ 


ORDER XXXVllI 

Arrett and atlachnent before judgnimit 

Arrest before jndgiiitnt 

T Where defendant may be called 

upomo furnish security for appea 

ranee I 

! |;o«d^r.onopi.l.co.,ooby .oroi, ] 

security 

AltutwMl iiJcriJudgiMil 


'ffiSo“‘‘brfo"rc-jodgn..ot no. 
,o “nbct lights of slrangcts nor tar , 

So?cc bolder front applying lor' 

,, ^Ptooerly attached before judgment 
not .0 be re attached to ececnt.on of 

to *Agn^lloial produce not allactable 

,, 'sS'“cao'so°Contt no. to atud. I 
^ imntovablo ptopert) I 


ROLES 


Temporary Iniu/icliort and Inlet 
toentory Orders 
Temporary tnjnnchons 
I Cases in which temporary tnjonc 
. ‘i“j”S;“.^o;re‘slfmo rcpetittcoo, 

, Sre“rao.°»g “ 

^ direct ooLico to opposite pa'IV , 

4 Mer for tnjoocl.oo my bo dts 

, «o'n“.'fc“orpSl.' hiodmg 
on Its officers 

Inlet loeutory orders 

6 Power to order interim 

7 Deteimon preservation, inspection, 

‘ eic.of subject matter of suit 

?. Apphcaiiod fof such orders to be 

0 ^Vh^cS party may be put m 

diate possession of land the subject 

matter of suit 

to Deposit ofrooDey,otc,m Court 

ORPER 

APPotnl.nenlolRccei.jers 

, Appointment of receivers 

3 Remuneniion 

1 IlikSSf my'hV i“po.o.od 

iTCceiver 

ORDER XLI 

Appeals from Origin tl Decrees 

1 Perm of appeal 

What to accompany memorandum 
Contents of memorandum. 

2 Grounds which may be taken in 
appeal 

3 Rejection 01' amendment of memo- 
randum 

4 One of several plaiutifls or defen 
dams may obtain reversal of whole 
decree where It proceeds on ground 
common to all 

Stay of ptoceediugs and of execution 

5 Slay by Appellate Court 

Slay by Court which passed the 
decree 

6 Security m case of order for exccu 
tion of decree appealed from 

7 No security to be rejuireJ from the 
Government or a public officer m 
certain cases 
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Pules 

S Exercise of powers )n appeal from 
order made in execuuon of decree 
Procedure on i Un ssion of ofifeal 
9 Registry of memoni dum of appeal 
Register of appeals. 

10 Appellate Court may require appel 
hnt to furnish security for costs 


Transmission of papers to Appellate | 
Court 

Copies of exhibits 111 Court whose . 
decree appealed frtxn 

14 Publication and service of notice 
of day fo hearing appeal 
Appellate Court may itself cause 
notice to be served 

15 Contents of notice 

Procedure on fferrm^ 

16 Right to begia 

17 Dtsm ssal of appeal for Appellants 
defvuh 

Hearing appeal ex p xrle 

18 Dismissal of appeal wl ere notice not 
served inconsequence of appellant s 
failure to deposit costs 

19 Re admission of appeal dismissed 
for default 

20 Pover to adjourn hearing, and 
direct persons appearing interested 
to be made respondents 

21 Re-Iieanng on application of res 
pondent against whom ex parte 
decree made 

22 Upon hearing respondent may olj 
jecl to decree as ifhe had preferred 
separate appeal 

Form of objection and provisions 
applicable thereto 

23 Remand of rase by Appellate Court 

24 Where evidence on record suffi- 
cient, Appellate Court may deicr 
mine case finally 

25 Where appellate Court may frame 
issuess and refer th.n for trial 10 
Court whose decree appealed from 

26 Findings and evidence to be put on 
recorl 

Objections to finding 
Determination of appeal 

27 Production of adduionaJ evjdencejn 
Appellaie Court 

28 Mode of taki ig additional evidence 

29 Points to be defined and recorded 

Judgment tn appe 1/ 

30 Judgment when and where pro 
nouncecl 

P r* M V^.1 t e. 


Hules 

31 Contents, date and signature of 
judgment 

32 What judgment may direct 

33 Power of Court of Appeal 

34 Dissent to be recorded 

Decree tn appeal 

35 Date and contents of decree 
Judge dissenting from judgement 
need not sign decree 

36 Copies of ludgment and decree to 
be furnished to parlies 

37 Certified copy of decree to he 
scut to Court whose decree appealed 
from 


ORDER XLII 
feats from Appellate Decrees 
I Procedure 


ORDER XLIIl 
Appeals from Orders 

1 Appeals from orders 

2 Irocedure 


ORDER XLIV 
Pauper Appeals 

1 Who may appeal as pauper 
Procedure on application for adiflis 
Sion of appeal 

2 Inquiry into pauperism 


ORDER XLV 

Appeals to the tCmg in Council 

1 ‘ Decree ’ defined 

2 Application to Court whose> decree 
coniplained 0/ 

3 Cenifcaie as to value or fitness 

4 Consolidation of suits 

5 Remission of dispute to Court 
of first instance 

6 Efiijct of refusal of certificate 

7 Security and deposit required on 
grant of certificate 

S Adnussion of appeal and procedure 
thereon 

9 Revocation of acceptance of se- 
curity 

9A Power to dispense with nonces m 
CISC of deceased parties 

10 Power to order further sccuxiiy 
or payment 

11 Efiect of failure to comply wnb 
order. 

12 Refund of balance deposit 

134 Powers of Court pending appeal 


400 


tub CODB of civil PftoCBDUKE 


[Schecluie I 


Rules 

2 Where value of subject mailer must 
be staled 

3 Agreement to be filedand registered 
as suit 

4 Parties to be subject to Courts 
junsdiciiou 

5 Hearing and d sposal of case 

ORDER XXXVII 

Summary procedure on Negotiable 
Instruments 

1 App] cai on of order j 

2 Institution of summary suits upon 

bills of exchange etc ' 

3 Defendant shoving defence on 
merits to have leave to appear 

4 Power to set aside decree 

5 Power to order b 11, etc to be dc 
posited with officer of Court 

0. Recovery of cost of nothing non 
acceptance of dishonouced bill or 
note 

7 Procedure m sutts 

ORDER XXXVJlf 

Arrest and attachment before ju Igmmst 
Arrest befote judgment 

1 Where defendaoc may be called 

upon to furnish security for appea 
ranee I 

2 Security 

3 Procedure on application by surety 
to be discharged 

4 Procedure where defendant fails to 
furnish security or find fre^b 
security 

Attachment before judgment 

5 Where defendant may he called 
upon to Turn sh secunty for prodac 


7 

8 


ij Property attached before ju Igment 
not to be re aliached in execution of 
decree 

12 Agricultural pro luce not attachable 
before judgment 

13 Small Cause Court rot to atucb 
immovable propertj 


Rules 

ORDER XXXIK 

Temporary Injunctions and Inlet 
loculory Orders 

Temporary injunctions 

1 Cases jo which temporary injunc 
tion may be granted 

2 Injunction to restrain repetition or 

3 

4 Order for injunction may be dis 
charged ^a^cd or set aside 

5 Injunction to corporation binding 
on Its officers 

Inierlocutory or lers 
d Power to order interim safe 
7 Dcieimon preservation inspection 
— etc of subject matter 0/ suit 
o Application for such orders to be 
after notice 

9. When party may be put Jn imme 
diaie possession of land (ho subject 
matter of suit 

ro Deposit of money, etc , in Court 


ORDER XL 
Appointment of Receivers 

1 Appointment 0/ rec*ivers 

2 Remuneration 

3 Dunes 

4 Enforcement of receiver s dunes 

5 When Collector may be appointed 
receiver 


ORDER XLI 

Appeals from Origin tl Decrees 

1 form of appeal 

What to accompany memorandum 
Contents of memorandum. 

2 Grounds which may be taken in 
ttppeal 

3 Reject on ot amendment of memo 
findam 

4 One of several plaintiifa or defen 
dants may obtain reversal of whole 
decree where it proceeds on ground 
Common to all 

Stajf of piaccediugs and of exeCuUoii 

5 Stay by AppeJJaie Court 

Stay by Court whicli passed the 
decree 

6 Security in case of order for cxecu 
tion of decree appealed from 

7 No sccuriiy to be rejuired from the 
Coveroment or a public officer m 
Certain cases 
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Pules 

S ENcrcisfi of povNcrs m appeal from 
order made in execution of decree 
PrOcedute on uUn snon cf 
9- * 


Buies 

31 Contents, dnte and signature of 
judgment 

32 Whit judgment rniy direct 
3J Power of Court of Appeal 
34 Dissent to be recorded 


to. 'i 


II Power to dismiss nppci! without 


«3 


0 


16 

I? 

18 


Court 

Copie» of exhibits in Court whose 
decree appealed from 
Publication and sen ice of notice 
of da> for hearing appeal * 

Appellate Court may itself cause I 
notice to be served ' 

Contents of nonce 

Ptcetdurt on Htxnng ' 

R ght to besjin t 

Dism ssal of appeal for ippdlim s 
lef ti’ j 


Decree tn appeal 

35 Dale and contents of decree 
Judge dissenting from judgement 
need not sign decree 

36 Copies of tudgment and decree to 
he lurnfslicd to parties 

37 Ccnified copy of decree to bo 
sent to Court whose decree nppeiled 
front 


ORDER XLII 

Appeals from Appellate Decrees 
I Pro6cdure 

ORDER XLUI 
Appeals from O/ders 

I Appeals from orders 
i Procedure 

ORDER XLIV. 


failure to deposit costs 

19 Re admission of appeal dismissed 
for default 

20 Power to adjourn hearing, and 
direct persons appearing interested 
to be made respondents 

21 Rehearing on application of res* 
pondent igiinst whom eje parte 
decree made 

22 Upon heating respondent may ob 
ject to decree as if he had preferred 


ze. Where evidence on record suffi' 
cienc, Appellate Court may deter* 
mine case finatly 

25 Where appeltili. Court may frame 
issuess and refer thsm for trial to 
Court whoie decree appealed from 

26 Findings and evidence to be put on 
reconl 

Objections to finding 
Dcerrmnation of appeal 
27. Production of additional evidence in 
Appef/tie Court 

28 Mode of taking nddiiional evidence 

29 Points to be defined and recorded 

Judgment tn a/pe tt 

30 Judgment when and where pro* 
nounced 

C. C. H. Vol I— SI 


Pauper Appeals 

1 Who may appeal as pauper. 
Procedure on apphcition for admis- 
sion of appeal 

2 Inquiry into pauperism 


ORDER XLV 

Appeals to the King tn Council 

1 “Decree** defined 

2 Application to Court whose*, decree 
complained of 

3 Certificate as to value or fitness. 

4 Consolidation of suits 

5 Remission of dispute to Court 
of first instance 

6 Effect of refusal of certificate 

7 Secuniy and deposit required on 
grant of certificate 

8. Admission of appeal and procedure 

thereon 

9 Revocation of acceptance of se- 
curity 

9A Power to dispense wnh nonces m 
Case of deceased parties 

10 Power 10 order further security 
Or payment 

ti Effect of failure to comply with 
order. ^ 

12 Refund of balance deposit 

13. Powers of Court penmng appeal. 
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nuies f 

14, locreise of sccuriiy fournl madc' | 
quate. 

je J’roccdurc to enforce orders of 
' Kinij «'» Council 

id Appe-Jl order refatm^ to 

execuiioa 

ORDER XLVI 


Rtjertnet 

j Reference of quesiioa to High 
Court 

2 Court m-ty pass decree contingent 
upon decision of High Court 
4 Judgment of High Court to he 
transmitted, and case disposed of 
accordingly j 

, Costs of reference to High Coun [ 

i Power to alter, etc decree of j 

’ Court making reference 
A Power to refer to High Court I 

questions as to jurisdiction in small 

pofirVr to district Court to submit j 
' for revision proceedings had under 
mistake as to junsdiciun in small 
causes 


ORDER XLVIl 
Revteuj 


uDjei.i.«».9 w w -V J, _ ^ 

cation 

Registry 0/ application granted, 
and order for re heanng 
Bar of certain applications 


ORDER XLVIU 

MisctliantQus 

Process to be served at expense 
op pan/ issuing 
Costs of service 

3 Orders and notices how served. 

3 Use of forms in appendices 

ORDER XLIX 

CharUrtd High Courts 

I Who may serve process of High 
Courts 

3 Savings in respect of Chartered 
High Courts 

3 Appfication oP Rates * 

ORRER L 

Provincial Small Cause Courts 
t Provincial 5m ill Cause Courts 

ORDER LI 

Presidency Small Cause Courts 
I Presidency Small Cause Courts 

AlPPSNDlCBS TO THE FlRST 
SCHBDULS FORUS 
— PLeADlNCS 

I Titles of suns 

3 Description of parties in par- 
ticular cases 

3 Plaints 

4 Written statements 
—Process 

— DrscovaRv, IrrspecxroN and 

ADUIsSION 


-MiasCELLANBOUS 


1.^ [S 28 R S C 0 

Who ^ may be joined 
plamtiffs 

to exist, whether jointly, 


THE FIRST SCHEDULE 
ORDER I 
Parties to Suits 


btought sspatale suits, any common question of law oj fact w'ould^me! 


0 one suit 
ehef in res 
or transac* 
IS alleged 
.ach persons 
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Scope —This rule in ihe mam is based upon order XVf rule t of the Supreme 
Court Practice and s :6 of the o)d code According {o Lord Justice Bowen ii\z not 
the intention of the rule to allow writs to be issued under which any number of 
plainuns might join any number of causes of aciion, or that a writ should be hke an 
omnibus travelling On a certain route tmo whtch any number of persons may get 
as passengers for ihe journey (1893) 2 Q B 422 This rule relates only to joinder 
of parties on the same causes of action (18^4) A C 491, (l8b9) 1 Q B 840, but 
see (1907) I K B 264, Cotens Hardy L.J 'Ruler order •, of Act V of 

190S, which brings the Indian practice into line wuli English rule, provides as 
follows . It seems to their lordships that under this rule the contingent rever- 
sioners may be joined as plaintiffs in the presumptive reversioner's suit ” Per- 
■Ainir All / m 19C W N 641 P C =38 M 406=17 Bom L R 468 According 
to recent dcciston m England this rale relates to joinder of causes of action as 
well (1907) r K B 264 (274), (l9to) 2 K B 354 (j60 So the joinuer of 
plaintifTs IS allowed in cases where (1) the right to relief claimed by ihem 
arises in each of their cases out of the same transaction or senes of of trans 
actions and where (2) some common question of law or fact arises 

ditions must be complied wiih, 

, Jer of several plaintiffs Per 

- , *1 52) , Oxford and Cambridge 

, ‘ • «-“ 31 \>ii . t rachce, 1921 p iSS It is not 

however, It seems necessary that the whole of a transaction should be involved in 
each of the cause of aciion joined (1898 , 

arrears of maintainance by two widows is bi 
suit and as such each relief arises out of the 

i 28=A'' 1 R 1933 Pal 

" >dy of persons and each 

lose nersons they should 
in bringing a joint suit 

w * ' yj2 AI) 401 = 138 Ind Cas 

77 Joinder of the two plaintiffs and ihe causes of actions is not allowed in a suit 
unless the reliefs claimed iherem arise out of the same act or transaction or series 
of acts or transactions A 1 R 1933 Pat 411=73 Ind Cas 71 Co plaintiffs 
claiming alternatively can be joined provided common question of law is raised 10 P 
R 1916=69? I^ R 1917 = 204? W U 1915=32 Ind Cas 526, see also A I R 
192a Mad I74 = {i922)M \V N 316=16 L V? 186 = 43 M 1 * J 27 ?“ 7 o Ind 
Cas 684 


Joint interest — This rule is permissive and not mandatory 24 C 388,9 A 
491 Where two different sets of persons join together to eject a trespasser there 
isna misjoinlcr A I R 1929 All 790 The i6ar/a of a joint Hindu family can 
effectively represent all other members of the family AIR 1929 Pat 741 = 8 
Pat 788 =11 P L T 237 = 121 Ind Cas 330 Co sharers can also join AIR 
1929 All 668= (1929) A L J 1098=51 A 994=122 Ind Cas 602 All living joint 
raiVk 'irdifix. s. *.bA CooMiaAt 

Act. AIR. 1928 Bom. 191 = 30 Bom L R. 117 = 109 Ind Cas 99 , see also AIR 
1927 Mad 84 = 51 ML.) 648=98 Ind Cas 549 Persons having joint right 
must join in an action to assert their right and one or two of them cannot bring a 
suit for the assertion of that right on behalf nf all without joining them as defendants 
A 1 R 1927 Mad 984=39 M L J 442 = 106 Ind Cas 140 , see also AIR 1928 
Smd i6=io5lnd Cas 544 , A I R 1927 Oudh 484=1 Luck Cas 546=105 
Ind Cas 473 , A 1 R 1927 Mad 491 = 52 M L J 318 = 25 L W 388=100 Ind 
Cas 616 , A I R 1927 Lah 129=99 Ind Cas 50$ , A I R 1925 Bom 542 = 27 
Bom L R 1107=90 Ind Cas 558 , A I R 1925 Nag 288=8 N L. J 3 = 89 Ind 
Cas 888 , A I R 1926 Cal 188=^ Ind Cas 177, AIR 1926 Cal 417=42 C L 
J 30=87 Ind Cas 159, AIR 1924 Rang 2oi = 3 Bur L. J 266=83 lod Cas 
329 , A I R 1925 Oudh 7t = 8olnd Cas 185 , A. I R 1925 Sind 181 = 17 S L. 
R 324 = 79lnd Cas 914, AIR 1923 Mad 3s=i6L.W 527=68 Ind Cas 927, 
A 1 R 1922 Smd I3=1SS k R 152=65 Ind. Cas 26 , A I R 192? Mad 337= 
17 L W 241 = 44 M L J 249=72 Ind Cas 63 , \ 1 R, 192I Pat 53=2 P L T 
217 = 6 Pat L J 48 =63 Ind Cas 7S8, A I R 1921 Nag 9 = 4 N L J S8=63 
Cas 419 , 33 Ind Cas 564 . i P L J 573=* P L W 35 = 33 Ind Cas. • 3S 
Ind Cas 13= I Pat L. J 437=3 I- W 3» » 4* Ind Cas 92 . 37 M L J 463 - 
17A.L J 997 = (i 9I9)M W N 821-22 Bom L R i = a« C- W .M .a07-*o « A. 
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Ind Cl*, ij' (P t-) . 58 C L /, ijj, A / R i93» 447='33 P I- R 

J85- 133 ^ U 47s, 56 Imi Cas 761 

Suifc/oroJectojent— Ina smt /be ejectment of trespasser all the joint owners 
are not necessary panics A I R igsS Uh 000 Co oivner in soJe possession 
can lione sue for trespass 3 \V ( 42 »j, InJ Cis t47,A.f R igiQ Mid 809^ 

24 t W. M W N 398-95 ind Cos 8,6, SJlUd Cas 13 J«A 1 K 

igz&Lih 545 » A 1 R 7935 Mad 63*75 /nd Cis ii2 

Kecosstt*7 party —In a 

arc pot necessary panics • • 

sue /bc f®tit of temple property 
Cas 5* Mortgig-e suit by 

L. W, J30=»3g lad Cas 437 , . ^ < 

oiIiM parties m addnion 10 the parlies n possession were aaded as projorma 
dcfcndanis i)ie procedure was candcnjnable 1 P W R I9«9='2i Bom L R 
332«24 L T 439*28 C L J 530*28 P L R 1919 P C *48 lod. Cas 540 
Uontcessary pariies should not be joined AIR 1918 P C 49-»22 Bom L R 
3J2 *i33 C L J sjo-jS P I- R 1919*48 ind Cas. 540 (P. C) Joining'as 
CO plaiot'^ 0/ pirsons hiving rival claims is not co itetnplated 57 lad Cas 784 
Other co-parceners are not necessary pinifs in a sun fay minagcr of undivided 
famil y on a prom ssory noie A i K Uom 281 = 46 B 358=23 Bom U R 

1(3^:964 Ind Cas 966 Peisoiis «viib dcnvanve interest are not entitled to be 
4uoMated m a decree in fivour of perso is having the renl tide, merely because added 
nf CO PlainblTs A I R 1925 R C i68-6Lah 388*23 X. W 304*30 C VV N 
<1 I ‘c'.jS P 'l ’i- A 2li-(rgJS)M W N S3+“So 
M L J u8*»88lno Cas 198 The fact that the iennmiifcif- is a party to suit 
does jiot make the real owner party to the suit A I K 1930 CM 263*330 W N 
007*135 ind Cas 86 ) Dormiof prtner is not a necessary patty la a.suJtby 
^rm ot* contract 09*5) M W N 864*31 lod Cas 913 

2, [B S C. 0 16 Pi H Where it appears to the Court that any 
Poivtf of Court 10 order of plainliffs nu). embarrass or delay ills 

foMite trial* **’* Court way put the pUtniifft 

**“ to their ejection or order separate Inals or make 

such other order as may be expedient 

Kot®8 ““Where 59 plaimiffs sued as retersioiecs and nearly soother panics m 
addition 10 the parties in possoisipn were added as firo/Onnj deiendints the proce- 
dure is condernnable iP \V R 1919=31 Bom L R 232*9 L W 416*24 M L T 
429*^28 C L J 530*28 P L R I9*9(P 0*48 lod. Cas 540 %<i.t tX&o Pemntuhir 
and Oriental Steam v Kijinia (lepS) A C 661 , Smurth watte v ffannay^ (1894) 

A C. x 94 * This rule does not refer to e'ecuon of causes of aciion joined Order of 
election must be reversed A i R 1922 Mad 436=43 M L J 218* 16 L W J73 
<=.(1932) RI W N 453=^69 Ina Cas 966 

S [S 2^.] AU persons may be joined as defendants agamst whom any 

1. I -an.deftn- '^8”* *<7reJiefiii respect ofor arising out of the 

Who may be Joined as deftn 5^,^^ transaction or senes 0/ acts Or 

tiansactJons is alleged lo exist, whether jointly 
severally or m the alternative, where, if separate smts were brought naua&l 
such persons, any comraoo quesiioo of law or fact would arise 
Rrcpe.oTThis rule applies to jonider 

I ‘ « * Ind t la 

> « ■ I iDOtry 


rransiciion o! jmes olaci, or iranuamns ag„os, ,he derendam;jo,i;t)„'‘ 5 ,™,'',|,” 
or m the aHeriiaiive. aod 1 / common quesuonj of loo or laci ore IJtcIir la 
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^a-‘r„tcs' oV'lili- “»"«s:;s’rhc-';,gf,? ,r„i;:r^rs. iu/££ 

A 1 “ ~ 68? I 

»5S“r «>Jnrs,^:.r'r±',L%r's""‘, '" 

10 Ri.g 3,!.„„ 1„1 (;„ ,„_,\ I n ,„,i i>l™'>isiraijoiorirusi 

defendants common tiicrcsi in cause of acuLn aiui iilt'?**' jnrlics 

mi facts a c esseni i» If by ,o.n Icr of 1 Wi-olvin^' latne question of Ia;v 

IS iMiemI incgulanij ,\ I R i., 6^ 'l^ “fsiaion res .lis ii 

■9 6 Smd 66.-., s L R M dr'S'''i 9 ’V"' • «" -Is» I H 

<' L; 9 o=ii 3 lrd Cas yn A „1^ ' „^r'’ ' K lOdoAll iCo-l'i.o 

ac .oa ajainsl ibc same dtft daiiu ulVo such laf°''l’ ^°"’ '■■uses of 

hvWlT' ■‘'»J?‘'>'i''r='e...caus=.ofacl“.a.' „ Y'J»',u"y 'n'ercsied, 

hy 'I e purs.cw „f u,dcr i rule 3 A I U ■l;f'ereui Jcfc„Ja„„ ,, 

s-as 9 0 see also A I ■'a ) 9 i(>hind 66-19 s I u , r.,„ t , 

S cVY''"'* '•““■ s 

£.r'e.h';.'?,tel'e';e - ' " 

there u agit m the 8t,j 


* ally t 


>i (o tenet in r 


—In a suit for specific performance rsi e«,K 
f possession persons claiming adterse sale 

cs (1916) 2 M W N 191 = 4 L W 397=f?r “°‘a 

ers nre not necessary barlies ihoueiii .u^.. 868 


^ the aiiue qp 

on can ho joined m 
, f co>»harcrs alter 

mse of action and 
«'« A t R. ,9,5 

, _ V " ‘I proper is to bo 

no misjoinder where m a suit against a fraudulent tru-ice was 

^WMad iff"" •'“« “"u alst“pS °a”?"'^ 

Necessary parties — 

and not for delivery of p. 

necessary or proper parties itgio/e m w n 191 = 4 l W aov “'* a 

In partuion suit strangers -ire not necessary parties though 1 ^68 

for possession 15 L W =07-39 I'd Cas 160 In a suit ?o deeJa^Y^' 

Hindu minor invalid both the parties to marriage arc necessary oanme * of 

U 1917-158F w K I9i7=d2lud Cas 410 Whete Hie nglH of u, eii-’ ? 
a private water course of a canal is claimed but no rel ef is asked atra^^Vr? 
mei t the latter IS not a necessary iiatty 177 P W R i9i8 = to j y®L^“''6rn 
Unnecessary parties should not be joined A I R 10181* r ^99 

232 = 28C L J po = 28P L.R 1919=48 Ind Cas ,40 P C In a suft CT ^ 
tion or partnership person not in parinersl ip as members of firm bu t m sT.nA°^“ 
partnership with whole firm as other partner need not be loined A I r 
7o = ,3 M L J 245 = 4 0 W N 491=31 C W N 857^25 A L I 4S7J2l^^l^; 
26 j=ioj Ind Cas 17 (!’ C), scealsoA 1 R 1927 Bom 470=29 BoraL R^ 

^*1 6:as 764 In a suit by an adopted son against tbe wido'^^of 

adoptive father for possess on ol 1 roperty remote reversioner need not be a * 

A 1 R 1926 Nag 354=94 Ind. Cas 918 Party 

In a panilion suil persons not having present interest are not ihe necessarynan,, 
though all the share holders must be represented before the Court A I R* lo * 

r 6,1 ne.,_4fa r r L J 217=70 Ind Cas ^$7 ■, n r 


Cal 221 = 49 C io43-j6 C a- . 
O L J 158 = 56 Ind Cas 


7 •-> L J 158—5^ kias 304 In a suit for partuion by^* 

transferee, co sharer vendors arc proper though not necessary parues A. r 
1923 Pat 162 = 68 Ind Cas 804 Where a tenancy is not represented 10 us 
in a suit for arrears of rent decree against such of the tenants as are 
Court cannot-be passed 25 C W N 52)=63 Ind Cas 4Q4 Rcmaiely 
persons 10 the subject nutter ofthesut is not a necessary party th 
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Ind Ca9. 131 (P C) , 58 C L J, 133 , A I R »93* •(•<7=- 52 P L R 

38S-U5^«‘> C-u. 37* , 3SC W N 47S , 56 Ind Cas 761 

Suit for ojeotnient — In a sun for tjectmcnl of trespasser all tlie joint owners 
jre not neccssiry panics A J R 1933 Ub O09 owner in 
iZ ilon= sue for irespas, 3 L. W S4J-3s l-J Cis U7 , A. I R 1976 “““i 

L w, x8i«I 926 M W N 398-9S Ind Cas 8,6, 95 Iiid Cas l2t«A I K 
l9:6Lah 545 » A * >925 Mad 63«75 >nd Cas xi2 


Cas 5* Mortgage suit by 

I \V. tao=*39liid Cis 427 ^ . 

other parlies m addition to the parties n possession were added as proforma 
defendants ihe procedure was coademnable i P W R I9i9=-2l Bom L R 
23i«*a4M L T 429*280 L J 530=28? L R t9i9 P 0*48 Ind Cas 54° 
Unnecessary parties should not be joined AIR, 1918 P C 49=522 Bom L R 
2«*«28 C L J 530=28 P L R I9 i 9“48 Ind Cas. 540 (P. C) Joining as 
^0 plainlifia of persons having rt\ a] claims is not coitemplated 57 Ind Cas 784 
Olbet CQ parceners are not necessary parties in a suit by miaager of und vided 
family om prom ssory note AIR K2a Mont 281-546 S 358=^5 ^ ^ 

,i«rG364 lim Cas 966 Persons with derivative tnterese are not entitled tobe 
-finatfed m a decree »n favour of persons hav ng ibe real title, merely because added 
a? CO plainuffs A I R 192S P C 168-6 Lah 388=2? L W 304=300 VV N 
A P “-26 P L K S24-23A L J 6,3-52 1. A. 21I-(.92S)M W N S3+.S0 
M L J 118=88 Ind Cas 198 The fact that the benarnitiar is a party to suit 
docs not mahe the real owner party to the suit A I R 1930 Cal 263=330 \V N 
/vi9=i35 Ind Cas 861 Dotraant partner is not a necessary party to a suit by 

??moa contract (1915) M W N 864-51 Ind Cas 913 

2 [BSC. 0 16r 1] Where tt appears to ibe Court that any 

•r Trturr la of p'^wiiffs may embairass OF delay th® 

««^nals ‘he Court may pul the plaintiffs 

®®P*‘ to their election or order separate trials or make 

such other order as may be expedient. 

—Where 59 plaintiffs sued as leversio-iers aud nearly 20 other parties m 

dure 1 ■ ^ , 

jgose renmtular 

and ( >««>;. (1894) 

A C AQs 1 ^ Order of 

elcaion must be reversed AIR iw Mad 436=43 M L J 2i8.>i6L W 17, 
«(i 922)M W N 453=69 Ind Cas 960 

3 [S 28.] All persons may be jomed as defendants agaiust whom any 

u I defen- respect of or arising out of the 

Who may be joined as acien transaction or series of acts or 

dants transactions is alleged to exist, whether jointly^ 

severally or in the altsroMive, where, If separate suits were brought against 
such persons, any common question of law or fact would arise 

i'.-«T^n This mil* Trnlies to loiode 


This rule not only refers 10 
acuou ■ ■ 

A,persoi 

from di » 

bring a ' » 

made by 
under di - - 
transaction 


parties to acnons but also to causes of 


loe oy ■ ■ ■ 

ider di - - r ' , 

ujsoction or senes of acts or transactions against the dercndanis jointly, scvcrallv 

Id thetiliernative, and j/ common quesPonsofUjr or are likely to arise the 
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suit wouM not be liable to be dismissed oa itic ground of misjoinder of causes of 
action In a suk for })0>scs$ion all persons claiming by derivative titles from a 

♦d as defendants 3^ Bom L 
It to relief -igiinst all the defen 
senes oi acts or transactions, 

. L I, v»vii Miu i,'* 

ansinjr between the plauitiff and the two sets of defendants are identical 

A I R i 9 j 3 Pat 653, sec also A 1 R 1933 All 957 . A 1 R 1933 All 147, 

A, I R 1933 Lab 901 , A L R 1933 Mad 303= 144 Ind Cas 202—37 L W 681 , 
A L R i9j2 Bom. ia> ij6 Ind Cas 497 A question of paramount title ouglu not to 
be agitated in a mortgage suit since n introduces a diffetent cause of action, in 
which onlv some of ihc scseral defendants are likely to be substaniially interested 
59 C 54S^A 1 R I9j2 Cal 31a— i3SInd Cis 671 The strangers 10 a trust art 
not projxi Or 1 (.ctssaTN nanics to a iuii u 1 \ct s 91 for the adiiiinistration of ttusi 
10 Raig 342=140 InJ Cas 3«7 = A I R 19JJ Rang 132 To nuke parties 
defendants commoi 1 ucrest 1 1 cause of action and involving same question of law 
and facts a'c essential If joinder of party misjoiitder of causes of action res 'Us it 
IS maierial irreguUruy A I R 1926 Mad 13,— 90 liid Cas 72 1, sec also A I R 
196 Sind 66=19 SLR 395 - 9 <i Ind Cas 97 , A 1 R 1930AII i8o=>I9jO 

A L J 90=123 Ind Cas 324 A pliniiff nny not only join dilfcrciu causes of 

action against the same defodanis when such dcfenlants arc jointly interested, 
butliemaj also jo n different causes of action again>t different dcfciiJanis if covered 
by the purview of order I, rule 3 A I U 1926 bind 66-198 L R 3>r = fx> Ini 
Cas 9*0 see also A I * . • - 

of part cs and causes i , 

21 C W N 794-27 C 4 ,4 -I 

not vahetber the deerc 

there la against the said ^ » any r ^iii to rcnci in respect of llit same act or 

transaction 13 S L U 183-53 lud Cas 32 Causes of action can be joined in 
su l for share of rent by co sharer landlord against tenant and other co-shaiera alter 
natively 48 Ind Cas 726 Liabiliiy joint or several for one cause of action and 
involving some quest on of law or fict are conditions of joinng parties AIR 192s 
Oudb 75“77 Ind Cas 1018 Whether jo nder of cause of action is propT is to be 
dertermincd with reference to facts of each case A 1 R >934 Mad 367 rhere- was 
no misjoinder where in a suit against a fraudulent trustee for emberzlement of money 
his several agents who had connived at breach of trust were also impleaded A 1 R 
1934 Mad 361 


Necessary parties —In a suit for specific performance of contract of sale 
and not for delivery of possession persons claiming adverse possession is not a 
necessary or proper panics (i9i6)2M W N 191 — 4b W 397**3S htd Cas 868 
Id paniiion suit strangers are not necessary parties though they nuy be in a suit 
for possession 15 L W 207 — 39lnd Cas 160 In a suit to declare marriage of 
Hindu minor invalid, both the parties to marriage are necessary parties 119P L 
R 1917 = 158? W R 1917 = 42 Ind Cas 420 Where the right of irrigation from 
a pnvaic water course of a canal is claimed but no rthef is asked against Govern 
meiit the latter 15 not a necessary party 177 P W R 1918 = 50 Ind Cas 299 
Unnecessary parties should not be joined AIR 1918 t* C, 49=22 Bom L R 
232—280 L J 530 = 28? L R 1919=48 Ind Cas 340? C In a suit for dissolu* 
Vion of partnership person not m partnership as menabets of firm but in superior 
partnership with whole firm as other partner need not be joined A I R 1927? C 
70=53 M L J 245-4 O W N 491 = 310 W N 857 = 25 A L J 487 =26 L.W 
265=101 Ind. Cas 17 (P C) , see also A I R 1917 Bom 47 Q =29 Rom L R 937 = 
51 B 800=104 lud Cas 764 In a suit by au adopted son agaiust the widow 0/ 
adoptive father for possession of property remote reversioner need not be a party 
A I U 1926 .Nag 354=94 lad Cas gi8 


In a pariilion suit persons not having piesent interest arc not the necessary parties 
though all the share holders must be represented before the Court AIR 192J 
Lai 221 — 49 C 1043—36 C L J 217=70 Ind Cas 687, s O C 02= 
7 O L J 158=56 Ind Cas 304 I» = suit for pininon by a 

Iransfcrce, co sharer vendors are proper though not necessary panics 
i 923 Pai l 62 = 63 Ind Cas 804 Wheic a tenancy is not represen^ 
in a suit for arrears of rent, decree Remotely interested 

Court cannot.be passed 25 C W N 525=62 Ind ^ ^ iherct® j9 Ind. 
persons m the subject nutter of the suit, i» not a necess yp 
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Cij jgj Receiver -ippoinicd in a suit for dissolu lion "f parlnership need not be 
joined in 1 suingaiiisi pinnership 14 S L R 171 = 60 Ind Cis 279 

Jn 1 ‘nil /or dimages by ihc real owner igainst Ihe creditor of an insolvent at 
wJiosc insimcc ihc Rcccuer tool*, possession of the properly as belonging to the 
insolvcnr, and an objection was restored to the real owner Receiver is not a necessary 
party 43 45 "^9 A L J 277=60 /nd Cas S2f Heirs m possession are the 

only necessary panics in a suit for arrears of rent for the period lliat they were m 
possession and not the oilier heirs 0/ the lenant 48 C 518=63 Ind Cas 949 
Easement su t must be dismissed in tth ch One of the defendants being a minor, rs 
not represented for no effecinc decree can be passed thereon 64 fnd Cas 9° /" 

a suit lor removal ol obsirucuon to the exercise of easement right, non obstructing 
servient owners need not be mai/e parties AIR 1926 Ca/ 462 = 88Ind Cas 97® 
Landlord is a necessary party in a suit between lessees for possession A I R 
1926 Oudh 422 = 94 Ind Cas 3 In an administration suit the debtors 

to tlie cstaic oi the deceased me not necessary parties A I R 19^^ 
Mad 110=24 L W 425 = 98 Ind Cas 8^8 In a suit for accounts every 
pariijcr must be made a party AIR 1930 Mad 714 = 58 M L. J 613=31 
L W 757=130 Ind Cas 453 All persons entitled to easement are not 
necessary panics unless the r tight is inter/’red with Question of parties 
IS to be aeteranned from pleadings AIR 1924 Cat 1050=40 C L J 74=84 Ind 
Cas 467 Owners of serv ent tenement not resisting plainiift s right of easement 
are not necessary parties AIR 1926 Cal 1201 = 96 Ind Cas 665 Parntion 
can be effected only of that parr 0/ ihe property of which aJI the co sharers are 

made panics to the suit for parmion A I R 1925 Cal 754 = 85 Ind Cas 662, 

see also 91 lad Cas 567= A I R 1926 Cal 744 Joinder by permission of Court 
should not I »• iHowea 10 preiudicc the party A / R 1924 Cudh 337=37 O C 
35=83 alienees can 

bejoincd s independent 

title m a suu w is necessary 

and proper parly A I U 1919 Cal 967=33 C W N 687=123 Ind Cas 657 

Where only by one contract a master and a number of servants agree that they 

will work together and chat the whole profits would be divided among them m cer- 
tain proper ' e bad if all others also are 

not impjear 'J=3i I. W 757-130 tad 

Cas 453 eaM other should not be 

ordered to ^ auses of action should not 

be consolidated A I R 1930 Lah 84=31 P L R 976**ts7tnd Cas 353 

Co heirs of mortgagee claiming independent title may be joined as defendant 
air * 93‘ so=26 N L R $59=130 Ind Cas 105 In a suit for 

possession of a house sold in cxecuiion by third person against purchaser 
decree holder IS not necessary party AIR 1930 Lah 45=116 Ind Cas 186 
Where leninl pleads payment of rent to third person such person is mvan 
ably impleaded as co defendants A I R 1929 Oudh 459 = 1*3 Ind Cas 794 
Pp'prsioneis cm implead all the alienees of the widows AIR 1926 Nag 

’ enams are not 
ing of several 
in plaintiff’s 

, lad 1237=49 

can be joined 

„ - _ , r , , . R >9*8 Bom 

9t = 9 Bom L R 162=109 Ind t^s 191 In an administration suit person 
alleging to be adopted son must be joined even in stage of appeal A I R 
1927 Rang 192 tee his alienee 

should be )ome . I Ind Cas 4o 

Impleading per Tegulariiy but 

docs not \itiate . ^ • ' correction of 

^\^R 1925^ ^ssess^M^ aU^^cM^o^ns^^recorded as in possession are necessary panics 

In a suit to set isidc alienations to various persons on different occasions all 
alienees cm be jnned in one sun 40 B 35i = i8Bom L R 45=33 Ind Cns o;o 

Suit for damages against scicral persons mak ng dcf-iroaiory siatemcnis will not Jie 

unless defendants ..cied jointly 41 Ind Cas 12 Inasuit for specific pcrformanc^ 
of a conlraci by a member of m undivided H.ndit family to sell his^sharc oth« 
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niembtts of ihe family cannot be jomeJ as defendants 33 M L J 575 =» 4 oM 
S L \V 797 “ 3 i M L T 383 (F B)»4oInd Cas 439 

Sub partners are not necessary parties in a suit for dissolution of pirtnership 
(1916) ^r W N 18^4 I W in-r7ft r p . • - 3 suit for 

aseJ by different 
■ I Eo 9=»42 lod 

cm be implead* 
‘ entitled to niori* 

l,at.emonej /\. I R 19JI Cat 6 j 3-33 C L J ^69 = 63 IiiJ Cis 244 In 1 claimfor 
easements ail owners of sen tent tenements must be made panics bm co sharers may 
impleaded AIR 1924 Cat j69a69fnd Cas 183 The landlont cm sue ail 
the he IS of i\ e deceased tenant for the cm re rent wiiboul rnnhinu the other lenmt a 
party thereto A I R 19-3 Cal 615=27 C W N S2i=.77lnd Cts 364 Persons 
m possession and not persons in receipt of rent and profits should be nndc nartics in 
ejectment suit AIR I n i72=»72 Ind Cas 103^ Several persons resist- 
ing possession of several pans of same plots on difltrent grounds cm be joined m one 
Z ^ ^ 'WNjs SS-19N L 11 >j8-j7lod Cas 761 In a sun lor possession 

oy mortgagor ^ansferecs from mortgagee m^y be made part cs AIR 1932 Uom 
32 °~* 4 Bom L 762»46 B 993 = 68 Ind Cas 4S7 bmple suit against diflerent 
perwns in respect of different holdings causes misjoinder of causes of action i pat 
i- it 450=01 Ind Cas 648. In a partmon suit by sons, urin Isons arc not necess- 
ary parties A ! R j^aa Pat 96=* Pat ^61=31* U 1 338 ileirsol deceased 
tenants not in possession arc rot necessary part cs 10 suit for rent against heirs 
‘i’^ accrued during their possession A 1 R 1921 Cal 8ia«48C 518=63 

tna Cas 946 Unobsirucung servient owners arc not necessary parties in 

Msement suit \ I R 1923 Pat 65=4 P L T 81 = 2 Pat 110=69 Ind Cas 917 

In a suit for declaraiion of rights in a thiumtit, all proprietors are necessary 
parties A I R 1934 Lah 366 In a sou for declaration that collectors nppoint 
meat of defendant as ^<t/’/i>2»< is wrongful thecolleeior is a proper party and in his 
absence dismissal of suit is proper AIR i 934 Mad 293 Where in a su t 
against a pleader for wrongful act of substitution of defendant, pleader pleads 
authority of plainufhi* Naib and Paiwan, Naib and Paiwan should also be 
impleaded as defendants tn as much as common question would arise if separate 
suits be brought against them AIR 1934 Ca! 405 

Court may give judgment for 4 [Ss 26 , 28 ] Judgm*nk may be given 
or against one or more of joint mthout any amendment- 
parties 

(0) for such one or more of Ihe plainliffs as may be found to be entitled 
to relief, for such relief as he or they may be entitled to , 
against such one or more of the defendants as may be found to be 
liable, according to vbeit respective Uabilittes. 

5 (.R S G 0 10 r 5 ] ft shall not be 

Defendant need not be inter necessary that every defendant shall be interested 
esied m all ihe relief claimed relief cUiined In any suit against him 

Scope— Defendants liable m the alternative may be joined (1896)20 D 464. 
(1903) 2 K B 533 , (1867) 2 Ex D P 305. (I 9 l 8 ) 8? I* J Ch 335 

6 fS 29.1 The plaintiff may, at his option, join as parties to the same 

*■ ■' ^ suit all or any of the persons severalty, or 

Joinder of parties liable on ,o,ntiy and severally, liable on any one contract, 
same contract induding parties to bills of exchange, hunJis 

and promissory note® 

Contractual 
)Ie instrunicni 
C $4> In a 

■ fa for some 

sood, r,. .I>=»me,s.,.'„.ce%s.r,p.n.== .oS Ind C. ,9- 

A I R 1958 Cal 490 
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When phintiff in doubt from 
whom rcdt-ess i 3 to be sought 


7 {R. S. C. 0 top 7] Where the" plajnljff ts in doubt as to the 

person from whom he is eninJed to obtain 
redress, he may ]Oin two or more defendants jn 
order that the question as to which of the 
defendants ts liable, and to what extent, may be determined as between 
ail parties 

Scape— C 
joined tn ih 
of contract or t 
theplainiiff is 

agiinstt\i.o It (cudants jointly or in ibe ilicrnjiive sepirnteiy can oe joiacu z>i»nuk./v 

V, Lonrion ( enf'dt Oinifibiti Co (fqo^) i K B a?!, la a suit !oc possession all 
persons in p jsaession ife proper panics AIR 1932 Bom 273*546 B 526='33 
Bom L R J25(s=6tln(j Cas 692 

8. ts 30, S 32 fourth para] (J) Where there are numerous persons 
having the same interest in one suit, one or 
tod'D^bchallo/ ill , 1 . same «■■>« or such persMS may. mib lh» peniss.ou 
interest Couit, sue or be sued, or may defend. 

In Such suit, on behaff of or for the benefit of 
aU persoria so interested. But the Court shall in such case giie. at the 
plsvintif^s txpen.se» uottce of the institution of the tuit to all such persons, 
eilhet hv pMSonat service or, where from the number of persons or any 
other ... by public advertise* 

went, 

( 3 ) j.\„j . ... a suit M instituted ot 

defended under sub*rule (/) may apply to the Court to be made a party (0 
such suit. 


Scops— *Thts rule is enacted lo avoid mujiipliciiy of suns ATI? 1929 
• j4 . fnd Cas 7^ Tins is sn eveept on to the 

ms interested in a suit must bo made 
1 IS an eoaWiHij rule of convenience prescribing 
wheo not made parties lo a suit miy snJJ be 
ihc seciion to apply iho ab«enr persons rawai be (i) 
same inierest in (he su t, which so far as jta 
IS icpresenintive, must he Urougnt or prosecuied with (3) the permission of the 
Court On such permission being given it becomes ibe imperative duty of jbe 
^ 0 ..n ,r> rbi> tbt<*nr narties m such or the nays pre.cribed 

aj served to any represented 

pi • • obtaining of ibe judicial 

p, notice are the condition 

~ i. _ itnding on ptTXoivj other 

than those actually parties thcreio tud their privies. 60 I A 37ar=5bM &57=ac7 
C L.J 5J85535 Bom L. R S37=*r93JA L } 7es*i93J ’ll W N 758*.57 C. w 

M f R in.. P r "V . ' C); seealso ,o3iml Cis 

'he principle of this rule 
le Court 132 Ind Cxs 
■ enThle some of a class 

behalf of all of them U 1$ 

L. T, 835-10 l‘al 5«-A, t R 1931 >.r7l8 "tS' I“s'u7/ Ssi'^„ “ale 

Uiat suit IS represeniatixe smt j e. filed under order r rule S But •> surf m.« 

I R. 1932 B 122 {F B) Where ih« Court 
t, rule 8 uiihoui being moved by the 
procedure is roisconceKcd ijS Ind Cis ^09=® 
no inrcl .md fast rule as lo how 
rest of the class of the persons of lb* 

L T 361 -A. 1 R 19J3 Tat. 302 


343** ijf lud Cas 461 = A 
proceeds lo act under order 
phioiiff 10 ifue cflect. the 
” ■ " b. 


on Cither Side, ulntcvcr the number may 6c on each side bm i I V"® 

deprecated 43 B 556-19 Dorn L R 630-42 2nd Cas a* Terhn.rM '.® 


9* 'f«chnica} error under 
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/1929 Ca! <4S«49 C L J 3S7«{2Slnd 


thisseaion IS covered by s 99 
Cas 399. 

Numerous —There is nothing m this rule which justifies that numerous persons 
mean person capable ofbeing iscerramed AIR 1933 Lah 749=143 Cas 742 = 34 
P L R 6o3 This rule applies li there are about too persons interested in the suit 
AIR I9’9 Mad 44=37 L W 312=107 Ind Cas 789 Representative suit is not mam 
tamable for damages suffered by an un incorporated association by publication of 
libel A I R iqjo Rang 177 = 8 Rang 250 = 132 Ind Cas 277 Suit on behalf of 
a community is competent AIR 1928 Cal 74'=48C b J 276=114 Ind Cas 
411 , 34 C \V N 396= 54 Ind Cas 742 , «ec also 2i C 18a , 31 C 839 , 23 M 28 , 
33 A 265 72 Ind Cas 95 = A. 1 R 1933 Mad 434=44 M L J 240=1923111 W N 
, 33 Ind Cas 264 , A I R 1921 Mad 682 = 33 

• , I 618 This rule is an enabling rule for the purpose 

trial a suit in which numerous persons would 
whose number might make the trial embarrass 

mg 33 B L R 1575 

Same mtereat — Substance of the sun and not the form of the pleading 
decides the nature of the suit AIR 1928 Mad 445=54 M L J 587 = 27 L W 
769=109 Ind Cas 199 Representatives must liaa^ the same interest as those whom 
he represents A- t R tq'? All 96=98 Ind Cas 553, A 1 R 1926 Pat 32i = S 
Pat 539=7 P L. T 679=94 Ind Cas 433 Common interest is abolulely necessary 
A I R i9''4Mad 833=47 M L J 449-(«924) M W N 522 = 82 Ind Cas 492 
Ad\ of ihe persons ha\ ins ^ common interest may bring a representative suit 
and the decree if obtained shall be equally shared 37 Ind Cas 384 , see also 
22 B 646 Consultaiion with (he community need not be proved AIR 1929 
Mad 44 = 271. \V 3i3-"to7lnd Cas 789 

Permission of Court —Representative suit IS not maintainable unless Courts 
permission is obta ned This provision i» imperative A 1 R 1929 All 806- 
(1930) A L J 197 122 Ind Cas 750 Implied permission may be inferred from 
Courts proceeding* \ I R 1929 Mad 451—117 Ind Cas 72S=(i92S) M W N 
867 Where Court orders pubi cation of no ice, permission may be inferred /iid , 
see also AIR 1927 Cal 6o3-toi Ind Cas 73S Where suit was entertained 
without permission pcnmssion ohiamed al etwards gives the Courr ]urisdiction 
A i R 1937 Rang 134=6 Bur L J 16=101 Ind Cas 200 Permission to sue 
need not neccessarily bo obtained before ihe suit is filed A I R 1928 Nag ^= 
lOjInd Cas 113 Perm Ssion may be implied I R 1933 Lah 382-143 Ind Cas 
742=34 P L R 6o8=A I R 1931 Lah 749 , but see 9 Bur L T 247-38 Ind 
Ca> 572 , 44 C 358 = 21 C W N 1144=39 Ind Cas 773* The really 
effective parties to the Itigiuoi 111 such a case are the persons who have been 
permitted to sue or be sued, on behalf of, or for the benefit of all the persons equally 
inicrcsied with them and, uutil the persou who have been permuted to be so 
represented or some of them choose 10 apply under sub rule (z) to put an end to 
the^ir representation by the p-rsons appointed under sub rule ft) and have themselves 
pteaced on the record as effective parties the per»ons appointed under sub rule (t) 
are the only necessary pivriies for the coiduct of the suit and the others need not 
be sho vn as parlies at nil or if they are so shown U is done merely for facility 
of reference and w ih a view to have a record of the persons who are to be uUicHaiely 
bound by the decree ^ I R 1931 Lah 610=132 Ind Cas 657=13 Lah I95 
Leave to sue is unnecessary if mteresied persons have notice of suit and may be given 
after instilution of ihc suit A I R 1923 Bom 305=25 Rom L R 689=470 
809=83 Ind Cas 856* see also A I R 1924 Cal 998=84 Ind Cas 79 Tresh 
prem ssion is unnecessiy for the purposes of nn appeal where permission is 
validly granted for toe suit A I R 1927 Cal 608 = 101 Ind Cas 733 
A person can be ordered to represent the public even agai 1st his wishe* A I R 
19'’7 Cal 608=101 Ind Cas 738 Amhoruy to repre»e u must be legally expressed 
and ihe representatives must be capable m law to represent A. I R 1937^1 
122 = 98 Ind Cas 99S lu case of withdrawal of some represeniaiives after 
leave fresh leave is necessary AIR I92^^al 547 = 


183 


A I R 1927 Cal 6o3=toi Ind. Cas 738 

ecu Vol 1—52 


= 80 Ind Cas 26 

6,7= A I R 1933 ^ ,9* 

46 B 132=23 Bom U I' 
(F n) = 6s Ind Cas. 259- 
mutei to represent oners. 

I of defective nonce decree 


I 
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bmding 18. aganist persons nppearmg ini coittcstiHg su.u A I R Cal. 

6o3«ioi Ind Cis 738 , see lUa A I R 1927 Pat 221 = 8 P L T 267=101 
Cas 500 Notice IS not 1 mere miller of lorraility but failure to give it does 
Incur dismissal of suit A I R 192S Cil 547 = 80101! Cas 26, f dutv 

6o8-H3lnd Cas 741- A I R 1933 Lah 749 I rmresen? 

of the Court to give notice to ill persons whom the plaintiff claims t P 
A 1 R 1933 Pat 301=14 P L T 341-14; Ini Cis 387 . ens 

741-34 P L R 6<)S-A I R 1933 UIi 749 N"«“ ^ R 

of the persons whom the pliiiuifis cliim to represent 34 ^ ,„,prvention of 

1,33 Lil. 749 In appIicSiinn fo, 41inga,ir<i »f Arbnranoijnhon. in.prvennon^^ 
court m representative action, two -hsence of leave and 

sh 2, para 20 ire not necessary A I R 1934 Dora 6 In the absence 01 lea 

notice the suit IS not represemattvc but IS one between named p 

defendants A I R 1934 Lah 366 , ^ 

Death of one of the parties —Where sanction a 

Court to a ccrtim number of per*-ons either to prosecute 

represenlitive capacity and one of them dies his heirs are n t P 

the suit because the sanction was accorded to P,,n,ng persons to apply 

heirs In such a case the proper number is sufficient or 

to the Court for direction as to whether the rem g necessarily be the 
whether It IS necessary that additional t.. mined 54 W 527=” 34 L W 

legal representatives of the deceased person sho J 453 = 61 M L J 

2i4=ii30lnd Cas 761 = 1931 ^ N 353"". ^ . ^57 The same is ap^icableif 

135. see also A I R I93i Lah S= tjS Ind Cas 4-55 C L. J 

any of the representative defendants dies 59 death of one of the two parties 

8-A 1 R 193a Cal 275 I? » ‘’*•’'**1?,^ lUrson inteiested may be added as 1 

does not entail the dismissal of the suiL ^ 110 — 3 L W 305 — 34*00 
t M Au V tiM !;• -'jgn'' ,v;s of non appearing defendants 

‘^A I R 1926 Lah 3»-89 Ind Cas 328 
f ofa body, fresh sanction of the Court 
' . 1 “^.-essarv on the death of one of the plaintiffs 

k° l'°5’';51s Uh *5"98-7 , 

Sub rule (21 -When .he C»»« °»5' I,'"' 
rule 8, It 1$ not permissible to the Coi»r* 
the ground that some persons ol>]«‘ 
proper procedure is to bring those P®'^n__ 1 
of the rule A I R j 931 Bom ^5-33^ 
an application under this sub rule -figrem 
dismissing the petition is not subject lo 
iinTnd ri<’ I R lOttAll >54 


The 

(2) 

aere 
ourt 

• by the High Court under s 115 

ng or defending 
to represent / e 
on the record 
xplanation 6 10 
been complied 
, IS essential 
53-o3 L W 

. N 758 (P C) 

sons who are 
■ o 42 Ind, Cas 

543 » 49 

Individual suit for public right — No individual can sue for declaration ofa 
„.iWic richt unless he suffers, some special damages m exercising iL {1918) M W N 
i7ec=3 L W 377—44 Ind Cas 367, 62 Ind Cas 888 = A, I R 1921 Lah 76 
No leave of the court is required for a suit by the worshippers of a mosque even 
when no special damage be caused to prove the imaldiiy of ihe transfers 23 
C W N 115 = 49 Ind Cas 355 58 Ind Cas 585= 1920 M W N 393-38 M L J 
226=43 M 410 , sec also A I R 1921 Lah 76-3 Lah L J 384 = 62 Ind Cas 888 , 
12 Bur L T 183 = 63 Ind Cas 963, 1922 Oudh 1 = 9 O L. J iit = 
26 0 C 82, 66 Ind Cas 41S-A I R 192* Oudh 142 = 80 L J 395 , A I R 1923 
Mad 276-33'* L.T I33-I923 M W N 84-J7L W u = 44 M L. J 116 = 7! 
Ind Cm 403. I I^ 1923 Pat 475-9 Pat 391 = 4 ? L T 675 = 74 Ind Cas 403 
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This rule m no \\ay debars a member of a community from maintanini,' a suit m his 
own right, although the act complamed of may also be injurious to the whole com 
mumty 56 M 657 P C=j7C L J 528=370 W N 8,3=35 ^ R 827 = 

A L. r 762=A 1 R 10^2 P C Cas 66c 


inunity SOM 057 P »-“37C L J 528=370 W N 8,3= 
*933 A L. J 762=A 1 R 1933 P C i83=i43lnd Cas 665 


When representative IS competent — Devotees of muit can bring a repre 
senuiue suit for the possession '■ 

wrongful transfer 41 M 124=33 ' . , 

Under this section some of the 
P L R 1035=146 ftid Cas 8* 


managing committee of a school arc not competent to bring a representative suit 
o7 C \y N 497=*^° C 794=A I R 193300! 329=«43lnd Cas 457 Where 

plaiDtm has no especial interest, the permission of the Court is necessary A I R 
‘934 Cal ^45 


9 [S 31] No suit shall bs defeated by reason of the misjoinder or 
Misjoinder and nonjoinder of p^»Ues, and the Court may m 

eiery suit deal with the matter in controversy so 
far as regards the rights and interests of the parties actually before it 

Scope -Nonjoinder or misjoinder of parties is not fatal to a suit A 1 
R 1922 All 404 = 70 Ind Cas 613 Nonjoinder or misjoinder is not fatal only 
where the Court can deal with the matter in controversy with regard to the 
rights and the interests of the parties actually before it i U P L R (H C) 
7-32 Ind Cas 18,215 P L R 1914 A suit m which no effeciive decree can be 
made in the absence of an interes ed party mu»i not be entertained AIR 
'9‘'i Cal 6'*3 = a3 C. W N 249-62 Ind Cas 425 » see also 24 Ind Cas 
53«“io N L, R 72 3> A 44t=ii A L J 630 Nonjoinder of panics is 

matter m 

^ before It 

i have no 

t has been 
■lings, and 

he has had ample opportunity of remedying it m India (i93‘) A L J 797*’A I R 

(J93t) 229-35 C W N 977-54 C L J 274-61 M L J 294 

Misjoinder of parties —Where mistomder has not in any way prejudiced 
defence, the Court IS not justified m dismissing the suit on that ground 3O P L R 
1092—59 Ind Cas 522 , see also 12 Ind Cas 206-4 Bur L T 255 , 17 C W N 
128-18 Ind Cas 117,6 C 815, 67 P R 1894 This section provides against 
dismissal m case of nonjoinder or misjoinder of parties The only course 
open to the Court under such circumstances is formally to call upon the plaintiff to 
make his election and confine the suit to one set of defendants 142 Ind 
Cas 542 = 15 N L J III 

Non joinder of parties —Non joinder of parties does not cause the dismissal 
of the suit ig C L J 316 , 19 C L J 4SS 1 41 C s8i , \ I R 190° Rang 
293 = 129 Ind Cas 508 The parlies must be alio ved to amend the plaint The 
Court of appeal cannot of its own accord take objection for non joinder AIR 
1930 Rang 295=i29lad Cas 508 In case of non joinder of parties Court should 
Cither add them of its own motion or direct (he plaintiff to do so but should not 
dismiss the suit for that reaso 1 SOL) 310=63 Ind Cas 548 A suit by some 
of several servient o vners for a declaration of their right should not be dismissed for 
non joinder of the other servient owners Court cau adjudicate on the rights of the 
parties actually before it A I R 1924 Pat 303, 72 Ind Cas 431 , see also A I R 
1924 Cal 1050=40 C L J 74=84 InX 4^3 467 The view of the Calcutta High 
Court is that a mortgagee IS noi a necessary pany 10 a partition suit proaided ibe 
question of the mortgagor's interest is not in controversy 134 Ind Cas 307“3 j 
C W N 296— A I R 1931 Cal 594 An appeal can not be dismissed for non 
joinder of parties 32 Ind Cas 749 In a suit for piriuio 1 m a joint Hindu fam ly, 
the grandsons are not necessary parties and are represented by ibeir father AIR 
1922 Pat 4—3 P L. T 238=67 lod Cas 156 The puisne mortgagee is a proper 
but not a necessary party to the suit by a prior mortgagee and the suit catmot be 
dismissed if he is brought on record after ihe period of hmitation A- 1 R 1922 
Pat 651 = 4? L T 698=2 Pat 175=69 Ind Cas 677 

In order that a defendant may be considered a necessary party ,^-3 

right to some rcl ef against him in respect of the mauer ln^oI\eJ m ‘ • 
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secondly, his pres 
upon and settle 

Pat 326 = 4 Pit 1 4 

for nonjoinder 

to be so added A I R 1921 OuJh 148=80 L J 310 = 63 Ind Cas 54S Where 
a plaintiff fails to add iieces»ary parties or refuses to do so when so required by 
the Court, the Court can dismiss the suit 19 V L J 523 = 63 Ind Cas 548 Where 
in a suit for a declaration of a right of way and for removal of an obstruction, persons 
interested in servient tenement is not made a party, suit cannot be entertained 
25 C W N 249^*62 ind Cas 423 incase of mortgage suits order f, rule 9 
controlled by order 34 rule 1 60 C 777 Where a party lakes objection on the 
ground of non joinder he must show which of the parties are absent A I R 1934 
Pat 44 In a suit for redemption by one heir of the mortgagor non joinder of other 
heirs is not fatal AIR 1934 Oudb 220 


Nonjoinder if fatal — Where a Court directs the addition of parties under 
order l, rule 10, the plaintiff must obey the order of Court, and cannot proceed with 
the suit as or ginally constituted 5L W 207, 15 R D 657 = 39 Ind Cis 160 
If a necessary party is not on record the proper course is to apply to ha\e 
him joined If he is not biouglu on record or if when brought on record the suit 
against him is barred, the suit will be dismissed 36 Ind Cas 77 1930 A L 7 
247 Rule 9 which provides that no suit can fail for non joinder of parties does not 
mean that only one trustee may be sued m contravention of Order 31, rule 2, and a 
decree passed against the trustee singled out for the suit 55 A 687=1933 A L J 
1933 Whether a person is a necessary party to the suit m the sense that it cannot 
proceed m his absence must depend upon whether the decision would necessanly 
affect the interest of that part) A I R 1922 Pat 651=2 Pat 175*6? Ind Cas 
677 In a suit by some of several trustees with regard to trust properties all co 
trustees must be made parties A I R 1922 Mad 317= JS L W 283»(i9’2) M 
W N 106=42 M L J 133=70 Ind Cas 645 If the defendants are in no way 
prejudiced by non joinder of plaintiffs, such non joinder 13 not fatal A I R 1922 
Bom 354=480 1022 = 24 Ootn L. R 826 Ifa necessary party is not impleaded 
Within limitation period the suit IS barred AIR >929 Cal 591 = 125 Ind Cas J09 
A suit cannot be dismissed where the defect of mullifariousness is patent on the face 

L J 99-123 Ind Cas 324 Thr* 
IS DO party 011 the one side present 
,88-30 P L R 4t«tto Ini Cas 
^ ,equcnt mortgage* as a party to a 

morlgage suit for sale is not fatal to the suit suit can proceed only the decree 
cannot affect the rights and tntcrests of liie subsequent raorigagee AIR 1927 
All 488=101 Ind Cas 775 But oroisston to join a real defendant with an interest 
to oppose the suit IS fatal A. I R 1927 All 290=100 Ind Cas 198 Nonjoinder 

of any party making It impossible to deal equitably and sufficiently with the matter 
m controversy between the parties to the appeal cannot be condoned by the Appellate 
Court under order I, rule 9, read with s 107 AIR 1925 Oudh 606=87 Ind Cas 
904 See also A I R 1927 Cat 2oS=44 CL] 557^99 lad Cas 901 Non- 
compliance with llie provisions of order 34 rule 1 is not fatal to a suit for enforcing a 
mortgage and the provisions of order 1, rule 9 at® applicable to a morlgage suit. 

” ^ J 463=36 Ind Cas 542 

in a case where ihe defect 
■ from the very outset of the 

F ~ ~ ^ying it in the previous stages 

which however, he failed to avail mmselfof 54 C L I 274 = 2C C W N 
A, 1 R. i93> P C 229=61 M I..J 294 (P C) = i93( A L J 797’(P C) 

Amendment of plaint —In case of no jo nder or m s loinder of puiies the 
suit should not be dismissed The ® 

1 R 1930 Rang 295=129 Ind Ca 
P L R 1911 = 248? W R 1911 I 

247=122 Ind Cas 597 One of Ihe • 

m a. suit for ejrcimenl Ijy Iho Irodlor) dors not trqu.tc llir plo.nliff to smend 

J”. y C I„d 


Cas. 726 A 
should t 
Mad. 367. 


t should not ho disms.el for muhifnnousiiet 
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10 . [Ss. 27 | 32 , 33 ] (i) Where a suit has betri instituted m the 
‘;uif in mmp «r of the wrong person as plaintiff oc where 

plaintiff ^ It 1$ doubtful whether It has been instituted m 

the name of the right plaintiff, the Court may 
ai any stage of the suu, il satisQed that the suit has been instituted through 
a mistake, and that it is necessary for the determination of tlie 

real matter m dispute so to do, order any other person to be substituted or 
added as plaintiff upo i such terms as the CiurC thinks just. 

(a) The Court may, at any stage of the proceedings, either upon or 
_ . , . . vctthoui the application of either parly, and 

pames on such terms as may appear to the Court to 

^ be just, order that the name of any party 

improperly jemej, whether as plaintilT or defendant, be struck out, and 
that the name of any person who ought to have been joined, whether as 
plaintiff or defendant, or whose presence before the Court may be necessary 
in order to enable the Court effectually and completely to adjudicate upon 
and settle all the questions involved in the suit, be added. 

(3) No person shall be added 03 a plaintiff suing without a next friend 
or as the next friend of a plaintiff under any disability without his consent 

(4) Where a defendant is added, the plaint shall, unless the Coun 
Where defendant added otherwise directs, be amended m such manner 

plaint to he amended necessary, and amended copies of 

t ic summons and of the plaint shall be served 
on the new defendant and, if the Court ihi iks fit, o 1 the original defendant 
(5I Subi'*ct to the provisions of the * Indian Limitation Act, 1877,! 
section 33, the proceedings as against any pers)n added as defendant shall 
be deemed to have begun only on the service of the summons. 


Soopeof sub rale ( 1 ) —A sub rule (1) is taken from rule 3, order 16 ofihe 
Supreme Court Practice This sub rule deals wiih the substitution or addition of 
plaintiffs afier action is brought To bring acasewuhin ihe four corners of ihis 
Wb rule It must be shown (i) that the action was commenced in the name of ihe 
original plaintiff by mistake, and (a) that the substitution or addition is necessary 
foe the deieicnination of ihe teal nvatiec m dispute Joinder of plaiiiuffs under order 
I rule lo IS subject 10 provisions under o’’der 1, rule i AIR I 9’7 Mad 834=* 

■ . • uit brought in 

not rnaintaio 
ndmeut of the 
he apphwaiion 
R I9i8 Bom 

191 = 30 Bora L R 117 = 109 Cas 99 hi a suit by a Jr«a/«ic/irm his own 
name, the Court can make the real owner a party, if it think that his presence 
IS necessary for the proper determination of the suit A I R ip’p Mad 3'-8=» 
55M L J S56 = 29 L W 56=ll5lnd Cas 340 A «uit which is instiluted in the 
name of a sole plainiiff dead at the time of the mstuution of the suit can not be 
amended m any way A I R 1937 Cal 880=104 Ind Cas 623 A person can not 
be added or substituted as plaintiff without the consent of the existing platniin, 
and before he can be so added or substituted n must be shown that the aciion 
was commenced lu the name of the original plaintiff by mistake and that ihe 
subaiitution or addition is necessary for the determmauan of real matter m 
dispute A I ll 1917 Cal 34°®="^^ ^ ^ ^ Cas 

• ' )md 59* '6 

£ Trains v 
83 . 17 C 

* " to remodel 

, Jiog a new 


* now the In Uan Limitation Act i9oS(IX of 1908) s 32 

t XV of 1877 
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CO plainlifT without paying additional court fees cannot be allowed if the original 
plafntitT IS proved to be incompetent 8 Bur L T 283*8 L B R 302=31 Ind 
Cas 33’ 

A suit can be continued by substitution of right plaintiff if bona fide mistake was 
commited in the mstimtion of it AIR 1923 Mad 180 = 1922 M W N 8i7*J“ 
L W 826=69 Ind Cas 413 , jo Ind Cas 128 Due care and caution is not aliayS 
necessary It is sufficient where mistake is made honestly and not deliberately 
20 C W N 49 = 22 C L J 279 = 29 Ind Cas 680,27 N L R 335 It Is a borM 
fide one where different courts have taken different views on a point of law in i''hi^» 
the plaintiffs case depends AIR 1923 Mad i8o=(i922)M W, N 817=®*^^'^ 

836 = 69 Ind Cas 413 If a platniifT who is a major is wrongly described as a min^, 

th<» court can strike off the name of such plaintiff AIR 1924 Oudh 428=11 0 

fa minor by 
of the suit 
, jal represen- 
tatives, especially when It IS wot shown that the mistake IS AIR *923 

Lah 652=79 Ind Cas 284 The question of mistake irises only under cl 

(i)aod not under cl {2) 137 Ind Cas 89=33 P L R 2S3 = A I R 1932 Lah 
214 The High Court has inherent power under s 151 lo add parlies or transpose a 

7=44 C L. J 
j 8 j 2 Amend 

* . d Cas 1200= 

corrected 26 
ugh a bona fide 
ns next friend 
her purporting 
I 447 = 100 Ind 


Cas 469 

At any stage— This rule authorises substitution at any stage of the suit af B 
433 (464) » see also 20 M 467 

Necessary for the determination of the real matter— In a suit by an 
administrator for account of mesne fito/tft against the heir of ihc deceased intestate 
who had acted as executor de son tori iheoiher heirs though not necessary parties are 
propel parties AIR 1929 Lah 753 

Sub rule (2)— Th 8 sub rule is only intended to apply where °ne or 

other of ihe parties makes an ipphcauon to the Court or the Court 
opinion that some other persois ought to be brought into the proceedings in order 
to enable the Court effectively and completely to adjudicate upon and seiiJe all 
Questions involved m the suit that is to say ihe questions which were involved 
111 the suit vs originally frvmcd between the parties to the suit 59 C 329=138 
Ind Cas io4=A I R 1932 Cal 448 The expression all the questions involved 
in the suit refers Only to quest ons between ihe parties to the litigation A I R 
, 9^6 Mad 836=50 M 34 = 51 ML J 148=24 L W 738 = 95 Ind Cas 214 
suit by manager alone is valid iboogb plainiiff not desciibed as manager Co* 
ties afterwards AIR 1934 Born 178 
though Order i rule to does not apply 
4 parties are not impleaded due to gross 

AIR 1934 kah 36 Legal represen 
be substituted A I R 1934 Nag 55 
party has not been joined AIR 1934 

Pat 106 

Addition ofpvrties—Tliis rule for atidiuou can not be invoked if such aadi 
ton would alter the nature of the suit AIR 1925 Cal 26=280 W N 805=82 
Ind Cas 369 But the power under ibis rule can ordinvrily be exercis^ only m 
proceedings not conclu led by a decree unless the person to be added is a subsequent 
transferee. A I R i9'4 Oudh 33=»36 O C 3>7*»io O L. J 232 = 72 Ind Cas 
1031 The power to add a party under order I, rule 10 can be exercised at any 
stage even at such a late stage as the time of decree AIR 1929 Bom 337 = 31 
Bom L. R 476=122 Ind Cis 66 Oefure vn application lo be added as party 
under order i lulc 10 to v suit under order 1 rule 8 can be allowed llie applicant 

must prove ihat suit originally msiitoted was 10 the name of a wrong person iliouah 

;ibotnfide mMUVt AIR 1^4 Mad 883=47 M L J 540 = 82 Ind Cas 492 
When parties arc added under rule 10(2) the date when they are added is tobe 
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deemed lo be the due of the insutudon of sun so far as they ire concerned 
for purposes of limitation A I R 1927 P C 25l=*26A L J 371 = 30 Rom 
• • . . * 'as 337 

■ . cannot 

• brought 

. I M L. 

: ■ 4 : ' ... he those 

■ . 1C Court 

■ ^ ^ ^ olved in 

thesmt *A I R 1923 ‘Mad 52i*»i4M L J 322-=i7L W 329-72101! Cas 156 
The Court can impose terms on a person who seeks to be added as a party to the 
suit The Court can also allow a party to be added on condition that he can only 
intenene at a panicuLar stn,c in a suit and cannot question an order passed before 
he applied to the Court 5S C £oi = 35C W N 122-134 Ind Cas I279=3A I R 
1931 Cal 380 The Court can alio V a person to be added as a party even ulien 
It decided against the issue preaiously 33 Boni L R 601 -A I R 1931 Dom 
408=134 Ind Cas 363 In a partition suit, the Court can order the inclusion of 
a person as a party e\en after the preliminary decree when he is a proper party. 
131 lad Cas 643=33 L W 734=A 1 R 1931 Mad 357 = 60 M L J. 229 It is 
hardly in accordance with precedent that a Court of Appeal should after sending a 
case back to the trial ludge for the purpose of having a nccessaiy party brought 
before the Court to indicate the order which the trial judge should make when 
he tries the case in the presence of the proper parties >36 Ind Cas 632 
-j6L W 13S-A 1 R 19321* C 146-63 M L J 369 (P C) In a suit for 
partition of Hindu joint familj propeilies alienees of joint famiU properties may be 
made parues A 1 R 1930 Mad 9i3-M9;.o) M W N 679=59 M L J 524= 
129 Ind Cas 335 Worshippers of a tcnqle appljnig 10 be made parties to the 
suit for partition of joint fam ly proper > aUc.,1 ig that a lafoC fun 1 in ihe hands of 
the family was really a funi htU m iru.t lor the licnefn of the deny should be 
added as panic. AIR t 31 Mad 3>7-6oM L ) 227-131 Incl Cas iSiTs 
■ ■ 1 the iiuiance of a defendant should be 
I 1930 Mad 713 = 50 M L J 524« 


Costs of persons unnecessarily impleaded 1 
directed to be paid by such defendant 
129 Ind Cas 235 

In a suit for rent by a landlord against : 


In a suit for rent by a landlord against a tenant a person alleging to be a 
transferee with consent of the landlord claiming to be real tenant of the Tiotihng can 
claim to be added as a patty A I R 1930 Pat 323-11 P L T 43-1.5 Ini Cas 
Jig In a suit against a company liquidator or trustees in bankrup cy added as 

E ariies to the suit otherwise than under Order XXII, tide to must be considered to 
ave been so added under Order I, rule 10 A I R 1930 Cal 113=50 C L J 208 = 
57 C 70=123 Ind Cas 250 A stranger who has no personal interest in any 
one of the reliefs claimed by the plaiiuiff m a suit cannot be joined as co 
plain iff A 1 R 1930 Smd 73=120 Ind Cas 17 Before a person is added 
as party on his own motion the Court ought to see whether there is anything 
which cannot be determined owing to his absence or whether he will be 
prejudiced by his not being joined as a parly A I R 1929 291 

= 116 Ind Cas 137 In an administratioi suit, an order adding party to 
watch the proceedings IS wrong and has no meaning A 1 R 1929 Cal 477=56 C 
447=119 Ind Cas 21 A new party can be impleaded as defendant even 
against ihe consent of the plamtifT, even though such addition may enable him 
to counterclaim against the plaintiff A I R 1929 Mad 443 = 29 L W 753 = 118 
Ind Cas 780 In a suit which is merely for compelling the registration of a 
certain document, 
motion A I R 
Ind. Cas 654 r 
of tenant can be 
10 P L T 442 A 

as a defendant to o 

jurisdiction A I R 1928 Pat 281 = ''*’ ^ j.-r—.n-. inrt Ti* cm If m a suit 

between a binamidar and real pun 

purchaser adversely to the pleas 

own suit and he cannot claim to be 

834=53 M L J 269 = 103 Ind Cas 

suit if such addition has the effect •»*•.., r. ,-,1 U j 

property in respect of which rent is claimct AIR i9'7 ’ 
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as defendant, 
A I R >926 
A defendant 
be party to 


146 'Vh 

ihe suit ro • , 

p C 83 

given uji , 

seaelaVof state is not a proper or necessary party lo every f ‘ 

^Kitute IS sought to be declared «//« A I R 1926 Mad “ 3 ^^ 

JSl W 738=95 Ind Cas 214 If a matter has been referred to arb irauon 
uJder s 19 of the Arbitration Act, u is found that th' "“"le oflhe plamtifTi 
w?o 5 g. and application is made to the Court for correcting ‘he mistake 
rorreSioa of that name does not make it a new suit so to dep 
nf ihcir lunsdictioo upou Original reference A I ly^ov 
C L J 297-94 tiTc:,s .82 Incs/of add,i,o„ of parue,. capac.ly m 

Jvbich as also party at whose instance party is to be added are material consid 

tions A I R 1925 Mad 836=5 '* 1 , 

Cas 2!4 In a mortgage suit 
added after the preliminary decr« 

Addition of parties to a final , 1,. m t 1 

rule 10(2) for J® 
no decree can t 
A L J 

can be joined 

Cas 26 t A p 

addition subseii-'- V <1 jig-io^Ind Cas 225 Application to bring on 

^ Representative wrongly impleaded. as such can be made under Order i. 

under Or/er XXII rule 4 3* H Cas 320 No new 

^ImtSrwas added where a person sued in his owa name but after expiry oflimitation 

kr^d'" Tl.?V-.o" ora“L. 4 *n ‘•of 'I pa?v'rs’ 

n l! T 546 Proper procedure in a case instiluted by a olamt for 

®r!r Lior who IS wrongly assumed as a minor is lo return the plaint for 

nL«s«yainendmem 50M 743«4ilod Cas s«o 

necessa y ongmally jo ned, cm not be made a co 

Apersonwho couiQ^n^^^ 8 of Order 1 S7 Ind Cas 784 Person promising 
pIuntiffeitbcrLno ^ defendant maybe made a parly at the instance 

indemniiy nlamtiff objects and serious harm is likely to be caused 

of the defendant jg-coind Cas s> Person originally a defendant cm be 

thereby to ila m his share m an administration suit 091?) M W N 929- 

made a piainiin ^ ^ ^ jnd Cas ijg In a redemption suit by some of 

^^nheniortcatror. Court can make other he rs as defendants 45 B 1009 = 
ihe heirs of the nior^gagor.^ Cas 590 It is not possible in a suit to make m 
23 oom contestme claimant a plamtiff nor is a decree possible in favour of 
°K.”nJ detaS. « I..S cidefcndaw A I R ,9-. All l8,-,9A LJ 
B i-fialnd Cas 773 Receiver being a representative of all the parties to ihe 
° must be made a party in all the proceedings affecting property but is 
«n.’a p-iriy wuhm ihis rule A I R 1923 Mad >44=43 M H J 211 = 
fi L \V 322 = 71 Ind Cas 293 In a suit against the widow in which the 
linni.on bv her IS m question the reversioners are the proper paities though not 
neSsary Vnies A I U 1923 Mad 52« = I7L W 329=44 M L J 322 = 72 Ind 
Cas 156 Change of penod of liminuon due to amendment of the Limitation Act 
IS a cood ground for addition of parties after the period of 1 mitaiion A I U 1925 
Mad*" 347=78 ind Cas l63 Persons whose case conflicts with il c case of plain 
tiffs nn record can not be added as co plaintiffs at the instance of the phintifTs 
} ^ ■ The expression proper 

*Ti\7 having a right to seek the 

assis m issue A I R 1925 

Cat = J ~j - y add a person inicrcsted in 

the equity of tcdcmpiioms a party even after prclimmary decree, and reopen the 
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oncerned AIR 1924 Mad 648 = 46 
a ‘ N 364=84 Ind Cas 122 

. ^ a person claiming lo have purchased 

the property at a prior sale '"rom the executant ts wot a proper party, the title question 
not being strictly \Mihm the scope of s 76 AIR. 1925 Cal 1257=89 Ind Cas 56 
Ordinaril} the plaintiff Ins the choice of his opponent and a paity can not be 
added as defendant n his will AIR 1925 Nag 373 = 87 Ind Cas 988 
Fresh parlies can not be added after compromise of the suit by the original 

parlies and during proceedings under Order 23, rule 3 A I R 1926 Mad 

341 = 50 ML.] 59 = 92 Ind Cas 311 An attaching creditor of the mort- 
gagor's interest in the mortgaged property applying 10 be made a party to 
mortgagee’s suit, should not be added is a party if his sole iim in being so 
added IS (0 challenge the \ahdily of the mortgage AIR 19:6 Nag 67 = 89 Ind 
Cas 446 A sun for rent agimsi only some of the heirs of the deceased tenant 
IS maintainable A I R 1925 Cal 1056 (F B)=2g C W N 400=42 C L J 
232“S3 C 197 = 90 Ind Cas 2:1 A Court can add parlies after the sun has been 
remanded to it by the Court of appeal but the Court oi Appeal Cunnot do so after 
passing the order A 1 R 1926 Rang 9=3 King 474 = 92 Ind Cas 125 

Where 1 partner in a business refuses to be joined as a plaintiff, he should 

be made a defendant in the suit, but the suit should not be dismissed on that 
ground A I R 1925 Lah 501 = 7 Lah L J 280=26 P L R 699=92 Ind 
Cas 569. 

Stribing out party —Parly against whom no cause of action is mentioned no 
relief claimed may be struck oil from the suit A I R 1931 Mad 284=33 L W 
' ' • M 81 = 127 Ind Cas 

‘ • me of a party off the 

sections the words 
18 A 53, 20 M 360 
s, V arc made obsolete 

by the change Where an Appellate Court has joined a party as defendant the 
Loner Court can not strike off the same under order 1 r 10(2) on case being 
remanded. A 1 R 1930 All 303-126 Ind Cas 225 An order discharging 

a defendant who is not a proper party and against whom no relief is 
claimed amounts to striking out his name from the record A 1 R 1926 
Lah 203 — 27 P L R. 194*93 Ind Cas 921 The Court may strike out the 
name of a deceased defenc 
1926 Lah 153=89 Ind Cas i 
53 A 466=131 Ind Cas 548 

dant adjudged bankrupt in . 

in which he had interest before bankruptcy and he can tightly be removed 
from record A I R 1930 Cal 388 = 34 C W N 53=12$ Ind Cas 

851 Name of a deceased defendant, who was dead at ilie time of the 
tnstuuiion of the sun should be expunged from the record A I R 1928 
Lah 359= 9 Lah 529=29? L R 626—iiolnd Cas 281 

Substitution of parties — in a fit rase for the ends of justice Court can order 
substitution of parties 33 Bom L R 546= A I R 1931 Bom 388=133 Ind Cas 823, 
15 R D 204 = 12 L R 63 (Rev) If the name of a dead person appears on the 
petition of appeal instead of his legal representative through a iona fide error, 
petition of appeal can be amended AIR 1930 All 131 = 123 Ind Cas 824 A 
substitute must enforce a single right pleaded in suit and not to bloster up a suit 
by pleading his own individual right AIR 1930 Smd 73 = 120 Ind, Cas 517 
Where the respondent whose name is entered in the appeal as presented, is found 
lo have died before the presentation, legal representative of the deceased can not be 
subsutuied, proper procedure is to file another appeal A I R 1924 Mad 56=45 
M L J 231 = 18 L W 54=75 Ind Cas 739. sccalso AIR 1924 Mad 56= 
18 L W 54=45 M L J 231 = 75 Ind Cas 739 TlieCourt can grant substitution 
of parlies by virtue of inherent power as well 1933 A L J 1512 The ultimate 
reversioners are recognized by Courts of law, as having a right to demand that the 
estate be kept free from waste and free from danger during us enjojmentbya 
widow or other owner for life Where therefore the preliminary decree passed in 
favour of ihe original plaintiff (a widow) clearly touches the corpus of the estate, 
the order subsiituurg ihe reversionary heirs (some of the defendants) in the place 
of the original plainiiff is in accordance with the rule but a co*w idow oJ the pUinuiT 
can not be transposed from the position of the def-ndant to that of plainiiii wimoui 
C C H Vol 1—53 
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A Where a defendant is discharged and again reinstated as defendant 
must be deemed to be instituted on the date of re insiateraent A I R «9*“ 
8?=3i C W N 174=(«9=6) M W N 592 = 96 Ind Cas 887 A defendant 
i.ven un but not struck off by aroendtng plaint must be deemed to be party to tne 
fuit A. I R 1927 Mad 253 = 98 Ind Cas 726 

essary party to every suit m ivliica 
A I R 1926 Mad 836=51 M L J 
® I , tier has been referred toarfaitrauon 

. ind that ihi name of the plaiiitifT is 

wrong, ’and' application is made to the Court for correcting the mistake, the 
.orrecnon of that name does not make it a new suit so as to 
the arbitrators of iheir jurisdiction upon original reference A I R 192° ^ai 
722=43 C L J 297 = 94 Ind Cas 
which, as also party at whose 1 

tions A I R 1925 Mad 836=5 ‘ ‘ ' 

Cas 214 In a mortgage suit 
added after the preliminary deerc 

AriHition of parties to a final u-- - - j - rr , 

„,1- ,of2> for joining them does not amount loan order under order i, rule Jf 
nr, dSee can be granted agamst such parties A I R 1927 All 465 = 49 A 664=25 
no decree ca t ^ ^ co-iru,iees other co trus ees 

„ iomed CO detodam, A I R IW Klog iSo-S KanS af3- '“3 I d 
r ^ A plaintiff on the record eanuol be givcm good cause <f act on by the 

^dditfon subsequently of a person as plainiiflf who has a good cause of action A I 

R 1927 Born 424*29 Bom « 
record legal representative 

rule to, though rejeewd un ' 

olainiiff was added where a p. - , »t r 

oeriod was allowed to amend the phmi »uing m company s name 30 M L 
e7».33lnd Cas 557 Asonof a hcrediury trustee is a proper party in a 1 
iKlS him for & romoval 33 L W 9-(l9>7l M W N SSO-33 »d 
C« 133 The qucslioaof nddiuon of a party does not arise in a suit hSainst 
T dead man vAich is a nallity 6 L W 3S9-19'7 W N ^3-33 « 

T t ats-aa M L T 333-42 Ind Cas 53<* . «« al.o 47 Ini Cas. S94-o 
O L /*546 Proper procedure la a case msturned by a next friend 
of a ma5of who^s wrongly assumed as a miner is 10 reiurn the plaint for 
necessary amendment 5° M 743 -4 1 Ind Cas 510 

A nerson who could not have been oiiginally joi«d, can not be made a CO 
, .Pff /Xr under r loorr 3 of Order i 57 Ind Cas 7S4 Person promising 
plaintiff citner ^ defendant maybe made a party at the instance 

indcmniiy agai ‘ P ^ plaintiff objects and serious harm is likely to be caused 
of the defends i8=toInd Cas 51 Person originally a defendant can be 

niiff to c^im Ins share m an administration suit (1918) M W N 929= 
^0=26 M L T 140=49 Ind Cas 139 In a redemption suit by some of 
?i ^ heirs ofihcmortfiagor, Court can make other heirs as defendants 45 B 1009 = 
^''^Bom L R 405=61 Ind Cas 590 It is not possible in a suit to make an 
^nnos.ntr and contesting claimant a plaintiff nor is a decree possible in favour of 
rnotesune defendant against his co defendant A J R 1921 All 184=19 A LJ 
8^1=63 Ind Cas 773 Receiver being a representative of all ihe parties to ihe 
emf rnust be made a party m all the proceedings affecting properly but is 
not’ a piny within this rule A I R 1923 ''lad 144 = 43 M t J 2II = 

16 L W 322 = 71 Ind Cas 293 In a suit against the widow m which ihe 
adoption by her IS in question the reversioners are the proper parties though not 
necessary 9=44 M L J 3-2 = 72 Ind 

(^as 156 cni of the Limitation Act 

is a good g Imitation AIR 1925 

Mad 347=78 Ind Cas l63 Persons whose case conflicts with the case of plain* 
tiffs on rccoid can not be added as co plaintiffs at ihe instance of the plaintiffs 
A I R >922 Cal 459=36 C L ) 92 = 76 Ind Cas 915 The expression ‘proper 
parly" means ilie party imcrcsted in the result of and having a right to seek the 
assisiancc of the court in coming to a decision on the point in jss le AIR 1925 
CaL 1257 = 89 Ind Cas 57 Where necessary court may add a person imcrcsted m 
the equity of rederopiion as a parij even after preliminary decree, and reopen the 
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924 Mad 648 = 46 

■ ■ . . • ' 22 

have purchased 

the title question 

not being strictly within the scope of s 76 A I 1925 Cal 1257 = 89 Ind Cas 56 
Ordinarily the plaintiff has the choice of his opponent and a paity can not be 
added as defendant at his will AIR 1925 Nag 373“ 87 Ind Cas 988 
Fresh parties can not be added after compromise of the suit by the original 

parties and during proceedings under Order 23 rule 3 A 1 R 1926 Mad 

j4i = 50 M L. J 59 = 92 Ind Cas 311 An attaching creditor of the mort- 
gagor s interest vn the mortgaged property applying to he made a party to 
mortgagee s suit, should not be added as a p^rty if his sole atm in being so 
added IS to challenge the tahdiiy of the mortgage AIR 19'*6 Nag 67=89 Ind 
Cas 446 A suit for rent against only some of the heirs of the deceased tenant 
is maintainable A I R 1925 Cal 1036 (F B)'=29 C \V N 400 = 42 C L J 
232 = 53 C 197 = 90 Ind Cas 2ii A Court caP add parlies after the suit has been 
remanded to it by the Court of appeal but the Court of Appeal Cannot do so after 
passing the order A 1 R 1926 Kang 9=3 Ranj, 474 = 92 Ind Cas 125 

Where a partner in a business refuses to be joiicd as a plaintiff, he should 

be made a defendant m the suit, but the suit should not be dismissed on that 
ground A 1 R 1925 Lah 501 = 7 Lah L J 280=26 P L R 699-9-’ 

Cas 369. 

StnUng out party —Party against whom no cause of act on is mentioned no 
relief claimed may be struck ofl froi • 

6Si \ I R i9jo Mid 817-59 M i- 
805 , 42 M 2ig 49 Ind Cas 835 
record can be done at any stage of tl e 

Used were "on or before tl e 6rst he « d j » 

(362) 9P R 1906 71 P R 1907 are no longer good lav as they are made obsolete 
by the change \Vl ere an Appellate Court has joi icd a party as defendant the 
Lower Court can not strike olf the same undet otdei \ r on case being 

remanded A 1 R 1930 All 303-126 Ind Cas 225 An order discharging 
a defendant who is not a proper pariy and against whom no relief is 
claimed amounts to striking out his name from the record A I R 1926 
Lah 202-27 P L. R 194=93 Ind Cas 921 The Court may strike out the 
name of a deceased defend 
1926 Lah 153— 89 Ind Cas 6 
S3 A 466- 131 Ind C-is 548 
dant adjudged bankrupt in^ 

in which he had interest beiore bankruptcy and he can rightly be removed 
from record A I R 1930 Cal 388=34 C W N S3=iz5 Ind Cas 
851 Name of a deceased defendant who "as dead at the time of the 
instiiotion of the suit should be expunged from the record AIR 1928 
Lah 359= 9 Lah 529=29 P L R 626— no Ind Cas 281 

Substitution of parties — 1 1 a fit case for the ends of just ce Court can order 
substitution of part es 33 Bom L R 546= A I R >931 Bom 388=133 Ind Cas 823 , 
15 R D 204=12 L R 63 (Rev ) If ihe name of a dead person appears on the 
petition of appeal instead of bis legal represcnutivc through a iona fide error, 
pent on of appeal can be amended AIR 1930AII 131 = 123 Ind Cas 824 A 
substitute must enforce a single right pleaded msuit and not to bloster up a suit 
by pleading his own individual nghi AIR i93o Sind 73=120 Ind Cas 5:7 
Where the respondent whose name is entered iw the appeal as presented, is found 
to have died before the presentation legal representative of the deceased can not be 
substituted, proper procedure is to file another appeal A I R 1924 Mad 56=45 
M L J 231 = 18 L W 54=75 Ind Cas 739 see also AIR 1924 Mad 56= 
18 L W 54=45 M L J 231 = 75 Ind Cas 739 TheCourt can grant substiiuiion 
of panics by rirtue of inherent poser as well 1933 A L J 1512 The ultimate 
reversioners are recognized by Courts of law as laving a right to demand that the 
estate be kept free from r asie and free from danger during ns enjoyment bv a 
w dow or Ollier owner for life Where therefore the preliminary decree passed in 
favour of the original plaint ff (a widow) clearly touches the corpus of the estate 
the order subsmuiing the retcrsionary heirs 

of the original plaintiiT IS in accordance with th _ 

can not be uansposed from the position of the 
C C H Vol 1—53 
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her consent A I R 1934 Cnl 136 A suit can be continued by substitution of 
right plaintiff provided the suit was insHluicd by a wrong person as plaintiff 
66 Ind Cas 823=168 L R 71 seealso64lnd Cas 4i3“A I R 1923 Mad 180 
Traneposition of parties — ^Transposition of parties may be ordered by the 
court m the interest of justice where the nature of the suit is not changed AIR 
1922 Cal 459=76 Ind Cas 915 , see also 20 C W N 752=34 Ind Cas 186, 45 B 
983 = 238010 L R 391 = 61 Ind Cas 398 The courts have always liberally inter 
preted the provisjons of Jau under order J r 10 as regards the transposition of 
' see also 19 C L J 

fi he proceedings to add 

3uld be adopted when 
^ ^ , involved in the suit 

and to avoid multiplicity of proceedings AIR 1931 P C 162=193* A L J 
566=33 Bom L R 1273=35 C W N 870=540 L J 137=61 M L- J 
Ind Cas 610 (P C) But transposition should not be allowed where the 
character of the suit would be changed 76 Ind Cas 915 = 360 L / 9*“A I K 
19^2 Cal 459 A parly so transposed ^ not a new party and as such s 22 of the 
Limitation Act has no application 14 C 400, 22 B 672, 34 B 91 19 ^ 

1269, 20C W N 49. A I R 1927 Mad 204=52 M ^ J 23 '^hen orderfor 

transposition has been ordered, necessary amendment of pleading may 
ano„^d A IE .93, C. 1=9 Ind f, C 

has powers of transposition of panics similar to rourt has Rower 

undsr Order, rule.o A I R ‘ 9 io All jl- 

to transfer a Plamtiff w ‘=»'S“')'“' ‘‘'J“2”pfelc*adjudicauon upo^n questions 
Cas 649 Snell order can it",, of suds iS I A jaS-S4C L J 137 = 

involved m the suit and to avojd tnnlhp^liw^^^ 6to-I93iALJ 566 = 

defeating a valuable right acquired 
suit should not be allowed A 1 


Nag 32 = 97 In - ^ defendant to the category of plaintiff is eniircly within 
L J 694 Tran p Court and if not objected to during the trial 

the dis-retion *** with m appeal A I R 1926 Nag 393 - 95 

It ca^ot oe jjgygjy because iransposiiion of some defendants as plain 

Itw cas 17* . valuation of the suit beyond the pecuniary jurisdiction of 
tiffs wojdd raise for refusing the transfer Plaint can be returned for 

" 8 = 90 Ind Cas 82 If refusal 

Sf iraoDbca ® suit would lead to a separate 

sit.bpsSSp 

r L^J S3S="3 allowed in hm ted cases 15 

N L R. 21 = 49 Ind Cas 3} It is no ground for refusing the transposilon of 
Arofoma defendant nco a pH miff tint the effect would be to assist the plaintiff 
la Pat L T 2S2=A I R 1933 Pat 259 The Court cannot transpose % defendant 
jQ ihP array of plaintiffs without the party s consent and m the absence of an 
jupticatipn to that effect 58C L / Transposition of parties in a partition 

suit can be made even after the withdrawal ofa part ofa claim and the suit thus 

^n be coptmued 12 L W 563=60 Ind Cas 144 

Atanystage— In some circumstances it may be r ght and proper that die 
Court should add such mirtics to the proceedings even at the appellate stase nersons 
who were not amongst the original | 
be exception and must be such 
original parties 10 the suit that som 
mgs so that the matters original 

nnd finally determine I as between me or g nal parties to the su t <0 C a2o=ua 
lud Cas »o4=* A I U 1932 Cal 448 Under this rule ihe Court can aJd^ a party 

atany sugeofihcpr«ceding5 anditi5 competent for the Court to add a xiriv 
after the case has ^en remained 10 it 00 appeal 33 Bom L. R 608= A I R 
1931 Bom 408 , see al» 61 Ind Cas 378 S9lnd Cas ajj-tiL-W 25=30 M L. 

T 31 , aU P L R 96. Court has jurisdiciion after ihc passing of the prchminarv 
decree in a mortgage suit and before the final decree has Leen iWd ti imS 
as defendants 10 the suit persons who were not originally impleaded as defendinn 
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and were not parties to the preliminary decree A I R 1927 All 465 = 49 A 
664=25 A LJ 369=101 Ind Cis S68 Under Order r, r 10 any parly may be 

3 joined before ihe pissing of 
' existing decree 13 N L R 

' » the suit after pissing of the 

decree AIR 1923 Mad 472=44 M L J 282=17 L \V 422=72 Ind Cas 284 
Though unusual plaintiffs may be added to a suit after decree especially m 
reprcseniatne suits so ihat persons interested might enforce m execution the 
direction in the scheme. A 1 R 1923 Mad 472 = 44 M I J 282=17 L W 
422=32 L T 212 = 72 Ind Cas 284 A Court can order joinder of a new party 
e\en after a preliminary decree is passed AIR 1926 Snd 26=89 Ind 
Cas 609 

Appeal — An Order under r 10 sinking out or adding a parly is not appealable 
igjO M W N 971 = 32 I- W 766=60 M L J 237=A I R 19^0 Mad 987=129 
Ind Cas 44 , 47 Ind Cas 725 , 69 Ind Cas 961 = 45 M 199 , 36 Ind Cas 919 , 


in rcMsion under s iiS Revision does not he against an order refusing to add 
a party as plaintiff A- I R 1926 Pat Ind Cas 932=1 P L T 499 , see 

also 50 A 276=23 A L J 991 = 108 Ind Cas 735= A 1 R 1928 All 97 . hut see 
air 1929 Mad 443= 1929 'I W N 67= 118 Ind Cas 780 Revision lies against 
^ order refusing to make a person as defendant A I R 1929 Oudh 148- 6 0 W 
rf Ii 3 =ti 6 lnd Cas 58 \Vhcthcr persons should or should not not be impleaded 
IS a quesiion ot pure discretion An improper 
im to illegality or material irregularity so as to 
III Ind Cas 141 Erroneous exercise of 
•o ground for interference under section 115(c) 
unless such exercise of dis-weiion resulis m misjoinder of panics and misjoinder 
of causes of action AIR 19:5 Mad 135=90 Ind Cas 721 An order under Order l, 
rule 10(2) discharging a defendant from a suit does not operate as a decree and 
as such IS not appealable A I R 1926 Nag 75=89 Ind Cas 331 

Sub rule ( 3 )— No person should be added as a plaintiff without his consent 
13 O C 109 When he refuses to be made a plaintiff he can be made a defendant 
7 C 242 = 9 C L R 13 , II C 618 , 17 C 160 , 7 A 326 , 46 P R 19:1 

Sub rule ( 4 ) — Such amendment is only allowed as is necessary for the addition 
of the defendant But no amendment would be allowed whi«.h would change the 
character of the suit 24 A 535, see also 25 Ind Cas 607 14 C L J 627=10 

Ind Cas 503 

Sub clause ( 5 ) — The provisions of s 22 (1) of the Limitation Act are made 
inapplicable to a case of transposition of parties by this sub clause It Pat. 616 = 140 
Ind Cas 572=AIR 1932 Pit 346 Whether a court acts rue? wo/k or upon the appli 
cation of a party a court acting under rule 10 ts bound by s 22 of the Limitation Act 
AIR 1930 Lah 647=11 Lali 688=126 Ind Cas 78 When parties are added by 
the court after the institution of a suit under order i rule to (2] section 22 of the 
Limitation Act provides that the date when they are added is deemed to be tbe date 
of the institution of tbe suit so far as they are concerned for the purposes of limitation 
and the rights which they may have acquired under the Limitation Act are therefore 
sufficiently safeguarded Per Sir John IVallts \a \ I II 1927 P C 252 = 26 A L J 
371 = 30 Bom L R 220 = 32 C W N 281—47 C L J 156=34 M L J 88 = 6 Rang 29 
= 107 Ind Cas 237 , see also A I R i9^9CaI 501, 35 C Si9(F B),5oM 372 = 
52 M L J I99=A I R 5927 Mad 468 AIR 1928 Lah 33=iooInd Cas 859 
Addition of more representatives out of time does not bar a suit to enforce rights 
of trust by interested persons 9L W 377=50 Ind Cas 353 Even where the 
Court of Its own motion adds a necessary party, the suit will be deemed to be institu 
led when the party is added AIR 1925 Sind 181 = 17$ L B 3-’4=79l°‘^ 
Cas 914 

11 [S 32 Sixth para] The Court may 
Conduct of suit S*'® th® conduct of the suit to such person as 

It deems proper 
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Scope — The general rule is that the conduct of a suit will rest with the plaintiff 
ai Ch D, 647 The word ‘ person ’ m this rule means a person who is a party to the 
suit and not a stringer to It AIR 1926 Cal 143 = 460 L J 530=106 Ind Cas 
854 So suit cannot be conduct^ by a third patty on behalf of absent parly without 
special authorisation under order 1, rule 11 Ibtd Suit by trustee impleading co- 
trustee as a party defendant, can be continued by co-trusice after plaintiff’s death 
62 Ind Cas 360 = 40 M L J 208=13 L W I48=(i92i) M W N loS 

12 [S 35] (t) Wnere Ihere are more plaintiffs than one, iny one or 

Appearance of one of several l^^uch SJ her' 

plaintiffs or defendants for of them to appear, plead or act for such otn 
others in any proceeding , and in like nnniier, wnetc 

there are more defendants than one, any one 
or more of them may be authorized by any other of them to appear, plead 
or act for such other in any proceeding 

( 2 ) The authortty shall be in wniiiig signed by the party giving it and 
shall be filed in Court. 

Sub-sectioa (2)— Vide 2 0 H C R 103 

13 [S 34 ] All objsctwns o.. Ihe ground of “'S’lble 

nf names shall be taken at the ea-Iiest possioie 

Objections as to nonjoin 000 '^““.,,,. and. m all cases where issues are 
der or misjoinder ^‘* 'p i,efore such settlement, unless the 

ground of objection has subsequently arisen, and any such objection not so 
taken shall be deemed to have been iviived 

Scone— Oh, Pfi, on as to non joinder or misjoinder of parties should be taken at 

S9. 'o>5^ 386-,TM“4*-4i M°I- J f’ 

«„i.h «i.,ection should be taken before the seiilcment of issues 41 Ind 
r!. L J s" . 25 '»d C.S I2S 'Vb.r. a dsfeud.u « psrmilled 

Cas 527 , see also 6 A “ statement and he therein raises an objection as to 

the provisions 
. \V N 494-35 

• • s brought by 1 

0 without making 

ndants raise no 
• are settled the 

•ncly AIR 

1934 Lah .5c),seo'i>lsi> R ">W ■ •'■'Uj-u.-. . ..a not been laten 

jn time u must be deemed to have been waived 14 M 49S , 26 B 301 , 69 P R 
1903,7 Ind C-is 102, 13 Bom L K 1061,64? R 1881,581* R 1882, 55 Ind 
Cas 261=23 C W N 876, 33 Ind Cas E62 But such objection can be allowed 
even after ihe settlement of issues where the reason of the objection has come into 
existence subscqueuily S B 609 Any irregularity in the iniual procedure cannot 
be questioned at a lalcr ^age when parties without objection join issue and 
„o to trial upon merits 2j C W V 876=57 Ind Cas 261 Such objection 
cannot be uken for the first time lu appeal 16 B 119, 14 M 498, 16 C 
\V N 639=13 Ind Cas 277 , 26 B jOi , 44 M 301 , 18 A 109 , A 1 R 1939 
Rang 295 . 2 L. R 45 . 55 Ind Cas 261=33 C W N 876 Objection as to 
nonjoinder of parties not taken in first appeal cannot be raised in second appeal 
A 1 R i92« Mad 243=44 M 344=62 Ind Cas 386, sec also 38 Ind Cas 
7iS-f«9l7) M W N 333. 9C L J 623 5C X* J 95 A 1 R 1933 Pat 270=145 
Ind Cas 3 5 Objection as lo non joinder taken for the first time before the High 
Court in revision cannot be allowed 41 Ind Cas 527 Where the objection as to 
nonjoinder of p.art,es is taken after the framing of ihe issues the objection cannot 
be entertained A 1 R 1933 Oudh 128=1 O W N 48=143 Ind Cas S38 Where 
the objection as regards nonjoinder was tiLeq at the outset and ihe pbintiff docs 
not remedy the defect, tlie suit must be dismissed 145 Ind Cas 178= A I R loti 
Uh 93 
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Frame of Suit. 

I [S 42 ] E\ery suit shall as fat as practicable be framed so as to afford 
Frame of suit ground for final decision upon the subjects in 

dispute and to prevent further litigation concern 

ing them 

Scope — Though a suit should include whole of the claim u is not necessary to 
join all the causes of action 59 Ind Cas 51 Suppressed fact essential for the 
final decision the case, cannot be made a ground for second suit It is barred by this 
rule A I R 1931 Bom 114=32 Bom L R 1473*129 Ind Cas 787, 10 L W 
170*53 Ind Cas 735 The expression ‘subject in despulc ’ also includes the right of 
one party against the other A I R 1925 Mad 192=6 Mad 234=49 M L J 701 = 23 
L *V 13=91 Ind Cas C60, see also 26 M 76o=i3M L J 448 In the suit for decla 
ration of title pa:>session of the properties need not be ashed where the possession is 
not lufluhedefendanis A I R 1925 Mad 427^20 L. W 7S4=So fnd Cas 929 
This rule requires that all the disputes between the parties to the litigation should 
be disposed of in one suit 25 C 371=2 C \V N 201 , see also 27 C 724 (761) 
Suit for declaration of a right of residence and maintenance should be so framed as 
m enable the defendant the ascertainment of actual extent of right A I R 1926 
Sind i8 = 9>Ind Cas 997 Mortgagor cannot to a mortgage suit claim account 
of the agency from the mortgagee acting as managing agent of mortgagor s 
business AIR 1930 Cal 83=124 Ind Cas 520 Where in a suit by an adopted 
son aga nst the widow and her alienees 10 recover the properly of the adoptive 
father the plaintiff fails 10 cl urn lo recoxcr from a pan cular defendant certain 
property of the adoptive father \vh ch was in that defe tdani s possession to plaintiff S 
knovledge it cannot possibly be held th it the suit was so framed so as to afford 
ground lot final decision upon the subjecis in dispute and to prevc it furil er litigation 
concerning them 32 Dom L R 1473 — A I R i93t Dom 114=129 Ind Cas 737 
This rule should not be confined in us incidence to the manner m which the plead 
ings ought to be drafted It should be the effort no less of the court to atta n a 
final decision upon the subjects, in dispute and prevent further litigat on concerned 
34 Bom L R l25-»t39lnd Cas 678-\ I R 1932 Bom 175 

2 [S 43 ] (i) Lveiy Suit shall include the whole of the claim which 

theplajniiffjs enjjtled lo malte in respect of the 

Jim ciuseof action, bat a plamtilf ma, relmqu.sh 

any portion of bis claim in order to bring the 
suit within the jurisdiction of any Court. 

(2) Where a plaintiff omits to sue in respect of, or intentionally relin 

„ , I r quishes any portion of his claim, he shall not 

^^^nquishment of part of in respect of the portion so 

omitted or relinquished 

(3) A peison entitled to more than one relief m respect of the same cause 
Omission to sue foe one of of action may sue for all or any of such reliefs 

several reliefs but if he omits, except with the leave of the 

Court to sue for a]] such reliefs he shall not 
afterwards sue for any relief so omitted 

Explanalion — For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same 
obligation shall be deemed respectively to constitute but one cause of action 
lUus/raboa 

A lets a hou 
years 190, 19 
duo for 1906 

Prmoiple— The real principle underlying cases under this J’ J oflhe 

several nems which make up the claim ire of the same nature and for p 
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Scope — The general rule is that the conduct of a suit will rest with the plaintiff 
21 Ch D 647 The word ' petsou ' in this rule means a person who is a party to the 
suit and not a stranger to It A 1 R 1926 Cal >43 = 460 L J 530=106 Ind Cas 
854 So suit cannot be conducted by a third party on behalf of absent party without 
special authorisation under order 1, rule 11 Ibtd Suit by trustee impleading co* 
trustee as a party defendant, can be continued by co-trustee after plaintiffs death 
62 lnd Cas 360=40 M L J 208=13 L W i48=(i92i)M W N 108 

12 [S 35 ] (i) Wnere there are more plaintiffs tlian one, any one or 

Anneannrp r.rnr,o 1 more of them may be authorised by any other 

plaintiffs or defendanls ‘foj “I "'I'” “> ^PP=lr. pl'ad all 

Others »n any proceeding , and in like manner, wnere 

there are more defendants thin one, any one 
or more of them may be authorized by any other of them to appear, plead 
or act for such other in any proceeding 

(0 The authority shall be in writing signed by the party giving it and 
shall be filed in Court. 

Sub-seotioa ( 2 )_Vide 2 B H C R 103 

13 [S 34 ] All objsclwns on Ihe ground of nonjoinder f 

nn , ofpurtlMSl.nllboUkcnnl lliora-liest possible 

Objeciions as to nonjom a„d in all oases where issues are 

der or misjoinder ffid "t or before such settlemenl, unless the 

ground of objection has subsequently ari«n, and any such objection not so 
taken shall be deemed to have been waiveo 

Scope -Objection as to non joinder or mjsjomder of parties should be taken at 
the earliest possible opporiunity 7 ® Ind Cas 645= A I R 1922 Mad 317 JS 
L \V w N 106=42 M L J 133 , A I R 1925 Oudb 369 "** 

0 L f 66=2^ O W N 114 = 87 Ind Cas 17 , see also t? C 580 (H C) , 

7 C tes so Ind Cas 160.61 Ind Cas 386.44 M 344-40 M L J lii 
At anv rate such nhiection should be taken before the settlement of issues 41 md 
ri, r r ? 4 I ,25 ind Cas 125 Where a defendan 1$ permuted 

f,, I ( M f ObjCCtlOn US tO 

fresh issue the provisions 
. = 1932 M W N 494=35 

1 . « re 1 suit IS brought by a 

, 1/ of a firm without making 

the defendants raise no 
* parties are settled the 
1 subsequently AIR 

1934 Lah 459 see also 156 P R >889 Where such obicciiors have not been taken 
m lime it must be deemed to have been waived 14 M 493 26 B 301,69? R 
1903 . 7 Ind Cas loj , 13 Dom L R 1061 .64? R 18S1 , 58 P R 1882 , 55 Ind 
Cas 261 = 23 C W N 876 23lnd Cas 862 But such objection can be allowed 
even after ilie settlement where the reason of the obicction has come into 

existence subsequemly 5 B °09 Any irregularity in the initial procedure cannot 
be questioned at 1 later stage when parties without objection join issue and 
go to trial upon merits 23 C W N 876=57 Ind Cas 261 Such objection 
cannot be uken for the first time in appeal 16 D 119 14 M 498, 16 C 
W N 639=13 Ind Cas 277. 26 D jOi 44 M 301, tSA 109 A. I R 1929 
Kang 295 , 2 L R 45 SS /“d Cas 261 = 23 C W N 876 Objection as to 
nonjoinder of parlies not laken m first appeal cannot be raised in second appeal 


In 

Cl. 

nonjoinder of partes 
be entettaincj A I R 
ihc objection as rega 
not remedy the defect, 
Lah 93 
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ORDER II. 


rrAtne of Snt. 

1 [S. 42 ] E^cry suit sliall .os far as practicable be framcJ so as to a/TotJ 

Frame of suit ground for hnat decision upon the subjects in 


dispute and to present futtbet litigation concern 

ing them 

Scope — TI)OUi,h a sun should include uholc of ibe clsim, II is not ncccsstry to 
jom all the causes of action InJ Cas Suppressed ftci csscniul for ilie 
fioal decision the CISC, cannot be made a ground for >ccoiid sun. Itisbrrtcd by tins 
rule A 1 R 1931 Dorn ii4«32 Bom L K U73-*»23 InJ Cas 7S7 , 10 L. W. 

Ca» 735 The evj tcii on * sat jcci in desj ulc ’ also includes the rit^bt of 
one pin> asainst ihe oil cr A I U 192, Mai I9J-6M\J 23«-49 M. L J 701-33 
L V 13-91 hid Cas (63 . !,ec also r 6 M ;6o- 13 M 1 J44S Inibesuitfordecla- 
Tauon of aute possession ot ihc piopcnits nee \ no be asVed nherc ihc i>o»4cssion is 
not with the defcnJanis A 1 K 192, Mad 417-20 UW 754-So lild Cas 9:9 
This rule requires that all the dispmes between the panics to the luiLaiioii should 
be disposed of m one suit 25 C 37 i = 3 C \V S 201 . sec also 17 C 7:4(761) 

Sun for declaration of a right of residence and mamicnance should be so framed as 

to enable the deferdant the ascertaintnent ol actual extent of n hi A I U t >26 
Sind t3=9J Ind Cas 9-37 Mortgagor cannot m a moriga.c^sui eUim account 
of the agency from the morigagct acting as inanagm^, slcih of mortgagor a 
business A I R 1930 Cal 85-124 Ind Cas 520 Where in a >im by an adopted 
son against the uidow and her alitoees to recover the propeny of the adoptive 
father the {lainiiff fads to chin* 10 rccoaer from a pantular defendant certain 
property of the adoptive father which was m that defewdatw s possession to plaintifl a 
knowledge it cannot possibly be held th it the suit wis so framed so as to alTord 
ground for final decision upon the subjects in dispute and to prevent further hiig ition 
. Bom 114-129 litd Cas 737 

manner in wh eh the plead 
less of the court to alta 11 a 
. . j , _r---“i'~ tni futihti htigat on concerned 

34 Bom L R 125-139 Ind Cas 678-A 1 R 1932 Boro 175 


2 [S 43] (t) Every Suit shall include the whole of the claim which 
. , , , (.1 the plaintiff 1 $ enutied to make in respect of the 

Sud to include the whole ^ ^ relinquish 

^ any portion of his claim in order to bring the 

suit wuhm the jurisdiction of any Court. 


(2) Where a plaintiff omits to sue m respect of, or intentionally rehn 

^ , e quishes, any portion of his claim, he shall not 

Relinquishment of part o af^eiwards sue in respect of the portion so 
*■ omitted or relinquished. 

(3) A person entitled to more than one relief m respect of the same cause 

Omission lo sue for one of of Ml‘ 0 " ■>“/ “» « “"y “f . 

several reliefs but if he omits, except with the leave of the 

Court, to sue for all such reliefs, he shall not 
afterwards sue for any relief so omitted 

Explanation — For the purposes of this rule an obligation and a collateral 
security for its performance and successive claims arising under the same 
obligation shall be deemed respectively to consliluie but one cause of action 
Illustration 


A lets a house to B at a yearly rent of Rs 1200 The rent for the whole of the 
years 1005 1906 and 1907 is due and unpaid A sues B in 190S only for the rent 
due for igob A shall not nhtrwards sue B for the rent duo for 1905 or 1907 

Pnnoiplo —The real principle underlying cases under this rule 1, that if the 

several items which make up the cUiiti are of the same nature and form pan of the 
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bime cour>t of so ai to jv»»> umlerthe N\me description and form part of 

one irtiibiction, ihej must bi. con^i lered as one ctusi. of action and must be joined 

which 


one shall be vexed twice for one 

may applj. not mcrelj must both su 

they must be between thu sauK 

Ind C 

Lah 

io 3 


but 

6 

'r R I9’6 Lah 539=8 
Cas 966=2 U P L R 
cause of action ine 
\ L J 797=A 1 R 


ooject \ J fV'r if T T 

(1930 p c '>39 = 35 c \V N 977 = 54 C L. J 274=34 L.\V 444 = o‘ ^ J 
294=134 lo 1 Cas 654 (P C) 


Scope of the Section —This sect « ' 
of the leltef m respect of acauseofa 
same action different causes of action, cv 


<5 directed to securing the exhaustion 


econd portion makes it inCumDeni on 
The final paragraph ;s not intended to 
bit a substantive enactment making 
I e of action, one cause of action for the 

what o^'^.'v^Lrnon 18 C W N 617 P C =26 J A 22S , see also 6 M 49 
purpose or me sy plainiiflf can claim several reliefs as to one cause 

does M cover ceee where several causes of achoa can be joined m 
SL and i I K '928 Mad 8<o-l9a8 M W N 336-56 M L J SJ-"Olnd 
r,. era seo also A I R '927 Rang 237 
A I ® R ' 1926 Si loe=.3o C W N S 
T R i?=40 D 35‘ • 

Bom “ ^ .^aoplicable It IS necessary , 

10J0“34 P L R 905 = A J K 1933 Lab 54* Where 
the same ’1^ .j ^ former suit and the cause of action in the present suit 

the cause of ac lon ‘ application A I R 1933 Lah tor? 

arc defferent . „i,ie to the plaintiffs and not applicable to the defend 

This section 18 see also A. I R 1926 Lab 494 = 7 Lah 297 

A I R 1911 l-an r* I 3S7=S7 Ind Cas 348 , 

• 909 The provisions of 

' ay of restitution is claimed 

, . as S52=»3 SLR 158 

by the creditor who was 
s suit for a declaration that 
A, I R 1935 Mad 1120 = 

^q”m L T 474=22 L .W i 7=4» M 703=91 Ind Las 403 This rule has no 
npplicatioa to execution pioceeding If an application lor partial execution has 
' subscauent application for executing the 

barred 28 N L R 77=13° Ind Cas 
nt who claims a set off is in ilie position 
^ subject to ilic rule 32 C 654=1 C L J 

■164 ‘ The cause of action referred to in the rule is the cause 0/ action which 
gixes occasion to and forms foundation of the suit and if il at cause 
inablcs a man to seek for hf>,cr and wider relief han that to whrh he limits 
his claim, he cannot aftciavards stck to recoxer balance by independent proceedings 
A. I R 1922 P C 33 = 43 M L J 248=20 \ L J 17=26 C W N 207 = 
iSL.W 377-<«A rai-ra Bom L R j,,.. Pit L J S79-<9 I A 9-3S C L J 
126-65 Ind Cas 79 Under ihis rule every must include the whole 0/ 
the claim arising from one and the same cause of action and u is not necessary 
ihai every suit shall include every claim or every cause of action whirh the 
pUinidf inifeht have aj^ainsi ihc defendant \ | R 1923 C1I 171 = 17 C L I cje=-,-7 
b W N 673. A I R 1923 Mad 857-(i922)M W N 845-46 Mi3, = 72rnd^Ca. 

107 Cause ofaction for the redempiionsuii and the subsequent suit for conmbuhon 

aRaiftii owner of 4 pari f>r the equii) of re lemption are different \ I R ,9?5 
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\ll 696= (1959) A L 
to the dismissal of the ' 

r 66 A I R. 1928 Ma * * • * 

336 Suu b> order of * 

not bar a subsequent suit for cottversion A I U 1919 Bom 460=31 Bom L K 
1123— 132 Ind Cas 428 Where previous suit was for the wrongful conversion of 
'’oods It docs not bar subsequent suit to obtain payment of legacies without any claim 
fn respect of any of the goods to which the ptcMous suit related A I R 1925 
P C io5=:9C W N 989=52 Ind Cos 214=48 M L J 627-48 M 312 = 27 Bom 
L R 823=87 Ind Cas 324 (P C) A piror suit for possession does not bar a 

subsequent suit for compensation for holding over A I R 192S Lab 50=110 Ind 

Cas 491 Suit for possession does not bar subsequent suit for redemption AIR 
1927 Nag 322=103 Ind Cas 883 A person is not bound to sue on an alternative 
cause of acuo'n iV 1 R t927 Nag 322=103 Ind Cas 888 Plaintiff can not get 
a decree upon a cause of action arising subsequent to decree and totally different 
from that pleaded AIR 1927 Cal 56 = 44 C L J 263=98 Ind Cas 
S45 Claim to recover pan' of the properly as owner and not by preemption 
rests oa two causes of action AIR 1926 All 710=49 A 219=25 A L 
J 48=97 Ind Cas 176 A claim for money due based on the original 
loan or dealings can be combmedj wiih \ claim for ilie same money as due 
under a pronotc AIR 19^4 Mad 520—44 M L J 361 = 17 M L W 
374=72 Ind Cas 323 This rule when U operates as a bar merely deprives the 
claimant of liis remedy by suit founded on the same cause of action If cannot have 
the effect of vesting as Tight in any of the defendants 144 Ind Cas I53 »A I R 
i9j 3AU 228, see also 14 Pat L T 66a=A I R J933 Pat 715 There is no 
reference m thi» rule to the junsdicuon of the couri irj mg the claims 14 P L T 
663=A 1 R 1933 Pat 715 Where in a former s ut by a > adopted son against the 

widow ana her alienees lot recovery of ihe adopiive fathers properly the plaintiff 
claimed to recover a particular properly from tl e w dow and not from her alienee 
who was a party to the suit and who plami If I new held the property under a 
void deed of gift from the widow a subsequent suu by him to recover ihe properly 
from the alienee would be barred by the prousions of order 2 rule a 32 Bom L R 
t473*A I R 1931 Bom 114 = 129 Ind Cas 737 Aclaimfor the rents and profits 
resting on the same loundaiion of facts and law as the tight to have 
the purchases of the decree and of the properi e$ dechied to be purchases for the 
mortgagors ought to be jo ned in the same suu Claim for rents and profits not 
asked for in the prior declaratory suit cannot be asked for in a subsequent suit 
(.931) A L J 797-A I R (193>) P C 929-35 C W N 977-5* C L ] 274-3, 
I. W 444=61 M I J 294-134 Ind Cas 6,4 <P C) This rule hardly applies to 

a case of claim made by a defendant m the suit who is not suing m respect of a 
■claim omitted for the former suit A I R *93* Smd 143 

There is nothing m the rule which limits its operation to cases where two reliefs 
open to plaintiff on the same cause of action are both cognizable by the same court 
^ here the rehrf taken separately and alone would be cognizable 
, 3 Where the 

maintenance 

_ vg tl e amount 

, „ 1 ' *■ the husband 

(, ' ' re jurisdiction 

... J 4. l w M W N 

893=A I R 1931 Mad 703 

Causa of action — ^The cause of acuon for a suU means the fact or facts which 
the plaintiffs alleges to entitle him to a decree A I R 1931 Oudh $7 = 7 0 W N 
lt56 = t3oIud Cas 79 ' Cause of action should be interpreted not on the basis of 

English decisions nor on the basts of its meant ig m the Limitation statutes but on 
the basis of rules or oa sections of previous Code \ I R i9’4 Rang 
, , 79 Ind Las 75, Cause of aci on 

necessary for the plaintiff 10 prove 
lament of the Court and refers entirely 
cause of action or m oilier worJ> lo 
the media upon which the plainiifT aska the Court to arrive at a conclusion la ‘S 
favour A I R 1921 Pat 143=60 lud Cas '’496 Cause of action ^ him 

sunt total of facts and circumstances which the plaintiffhas to prove t 
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to relic/ 38 A 317^14 A L J 2 S 7^33 Ind Cas 1S4 A cause of action has no 
relation to th® the defendant nor does It depend on the character 

of the relief prayed for by the pJaintiff, but refers entirely to the grounds set forth in 
the plaint as the cause of action 52 Ind Cas 929, A I R 1922 AH 5.o»7o Ind 
Cas 817 TJie words clause of action ’ must be interpreted with reference to those 
facts winch the plaintiff sets out as grounds for relief he claims A I. R 1933 
Bom 44o<=25com L R 49t*=73 Ind Cas 434, see also AIR 1924 Bn™ 
141 = 25 t |i72“8i Ind Cas 776 The cause of action fora suit means 

the fact orfacls which the phintiffalleges to entitle him to 3 decree A l R 7931 

Mad 3'3-=i32 Ind Cas 196 

“Whols clsita iQ respect of fcb© same esuse of actioQ —This rule only 
prohibits the splitting of claims arising out of the same cause of action 3 L W 
8go=»29M L J 474= 18 M L T 3^7*31 Ind Cas Co Whether the cause of 
actions are different or same in two suits can be ascertained by whether the same 

L R 45=33 Ind Cas 
iciion for a prior and a 
4 O L ; 3S-4=’-<i lod 

w- . * ^ ^ 77 Ind Cas 500, ijolnd 

Cas 79=7 p W N i is6=A 1 R loji Oudh 57 33 Bom L R >563 A J R 1934 
Mad 40 PJamiirf need not combine in one suit all ihc causes of action which he may 
have in respect of the subject matter of the suit AIR ipjo AJad 3i54a»/27lnd Cis 
119 Tins rule does not require that every sun shall include every claim or every 
oiuse of action arising out of ihe same iiansaction AIR 1929 Pat 24ISS120 
Ind Cas 479 Where a mortgage bond contains default clause catists 
«f -irhon on mortgage and that for money are same and indistinguishable 
' ■ V N 280-120 

the suns and 


w . , . . . t the same in 

both suns the causes of action in both suns cannot be said to be the same A I 
R 1930 All 1)6-231 Ind Cas 827 Where the former suit is one for pure declarn- 
iionand the second suit is for possesion, it must be taken that the two causes of 
action are different A I R 1029 All 3o6«i929A L. J 492«Ji9 Ind Cassia 
Cans® 0* in suit based on dispossession ts entirely different from cause of 

action in possession and the former does not preclude latter 

A I R I9« Cal 83-48 C L J 368-114 Ind Cas 1^9 ^ 


A phmtiff cannot be compelled 10 jom sevcrtl causes of acoor though in 
eetUiu case be can do so AIR 1929 Oujh i6'-6 OWN 142-117 Ind 
Cas A stilt by daughter to establish her tiile to her faiher's estate 

as heir m reversion her mothers death does not bar a subsequent suit to recover 
possession of a specific property not included in the previous suit but upon die 

possession of " ll ’,r , '‘trS' A <39-l'9SS) A L J 716=3, 

C W N 806-30 I- 891 = 57 M I I 

16Q-50C V 1 S! = >ol^ f- ^ 577-117 loll Css 498 The clismsssi of o sou 
for ejectment does not m any way bar the pimntiff m a subsequent suit to enforce 
lus nghi to redeem as mortgagor 63 Ind Cas 684 The mere fact ilm the 
tide to the properly m dispute in both suits is the same and the pro'cMv i< 

the same docs not neccssanf) show ‘h-)* the cause of action is the Mnm*'cn I J 

Cas 517 Suit for mesne profits up to delivery of svmbolinl ^9 ‘nd 

,.o, bJr o socood sou for raesne pralin after JoKard pf svmLPr 

causes of aclion bens Oilfcreiil a? C W N 673-37 c L J 

187 A suit cither on i nonexistent cause ot acuon or unin’ r^i® 

action will not disable a phiniijT fc-jm filing a fresh sjit of 

acton 7 1- W S57-(l9iS) M W N 427-24 S L T JlilaVJnd 

™4Mad%'’9""°“ 

Beliqmshnieab of claim —I ndcr tins rule a ni-,, ..«■ 1 

of lus claim based upon ihc same cause of acucm m 
lunsliction of a pariicubr Court A I R 1921 *\Ud 6^ in 
St W N S3-t^lnd La, 83? Where two retwfl on ^ ^ b5 = l«92j) 

arc open to plaimlff and he choojes only to asL for oni’ of action 

Provisions of ihis rule only require that i 50.1 Sl-UI <odoJc''«hoIc\f“u,4‘'c|j,„?'j’ 
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respect lo one and the same cause of action and not that ever> suit shall include 


on the memorandum of appeal on the claim IS reduced on appeal A 1 K 1927 Lah 
5«3=9 Lab L. J 293 = 29? L R 64=102 Ipd Cas 703 Where several properties 
are mortgaged b> one deed, a suit for declaration respecting one, as being inalien 
able bars a similar suit regarding other AIR 1927 Oudli 77=i Luck. 1=3 
OWN 40— 9t Ind Las 976 Relief available m the previous suit or in execution 
of the decree in the previous suit is barred in subsequent suit A I R 1925 Cal 
305=80 Ind Cas 917, seeaboA I R 1923 All 795 = 88 Ind Cas 530, A 1 R 
J93I Dorn 114=32 Com L R I473=t29lnd Cas 737 , A 1 R 1923 Bora 63 = 24 
Bom L. R 1137 = 73 Ind Cas S62 , A I U 1923 Bom 201=25 Bom L R 203= 
72 Ind Cas 290, A 1 R 1922 All 3/9=44 \ 663 = 20 A L J 590=68 Ind Cas 
970, 65 Ind Cas 194-A I R 1922 Nag 129=21 N L R 124, 58 Ind Cas 
636=46 C 640 Omission to claim the possession of a right without knowledge of 
It cannot be uuenlionally relinquished under Order H, rule 2 94P R igi6=37lnd Cas 
119, hat see 43 C 93=200 \V N 47=^6 Ind Cas 179 The relinquishment by 
a plaimifT of a portion of the claim under Order 2 r 2(1) applies preliminary to rchn 
quishment before institution ot the suit and jhc rule has no applituition to any part of 
• two reme 

other 33 

• * of a claim 

Certificate, 
1 Cenilicate 

nasobtamed A I R 1931 Mad 313-132 Ind Cas 196 

Odussioq to claim — Order 2 rule 2 requires plaintilT in a suit to include the 
whole of his claim he is cmiiled to make m respect of particular cause of action 
constituting the basis but does not compel I im to include all claims arising out of 
different causes of action 87 ? R 1915=181 P W R 1915 — 31 Ind Cas 463 
Tins rule refers 10 a case whcie there has been a suit m which there has been an 
omission to sue m respect of a portion of a claim and a decree has been made 
in tint suit 45 C 303— 22 C W N 611 This rule does not apply to the amend 
ment of plaint by the addition of the claim which Ind been omitted 45 C 303 — 
22 C W N 6ji = 47lnd Cas 129 * Onms to sue’ means intentionally omits’ 38 A 
217=14 A L J 257 — 33 Ind Cas 124 Where the plaintiff is not aware of or inform 
ed of cause of action prior to suit there is no omission 23 L W 4i5 = (i926) M W 
N 94 = 93 Ind Cas i , see also 21 O C 307=49 Ind Cas 54 47 Ind Cas 88t 
This rule does not bar a plaintiff from including m his claim certain additional 
profits omitted in a previous suit under a misapprehension A I R 1923 All 230 = 
65 Ind Cas 585 Where a claim is made but rejected by Court as not claimable 
subsequent suit for same is not barred It is only when there is an omission or 
iiuentional relinquishment that a second suit is barred AIR 1925 Rang 313 = 
4 Bur L J 113 = 94 Ind Cas 6it , see also AIR 1927 Rang 237 = 6 Bur L J 
85- 104 Ind Cas 370 Casua’ omission for some properly given in the schedule to 
plaint, does not mean abandonment of claim with respect to those items 50 
Ind Cas ^81 In 1 suit b> heirs for the properly of the deceased, omission 
to sue for an item bars 1 subsequent suit in respect of the same A I 
R 1922 Nag 246=18 N L R 136=65 Ind Cas 338 see also AIR 

1924 All 902=46 A 822 = 22 A L J 753=80 Ind Cas 31 Purchase in exccu 

lion of a decree cinnot maintain suit for possession after his suit for possession 
of part IS dismissed 20 C W N 163=331011 Cas ij9 Competence of a Court 
giving leave to plaintiff lo omit to sue for relief is not affected by the pecuniary 
value of reliefs ought to be omitted 9 Bur L T 93 = 33 Ind Cns 135 Where 
possession is not prayed m a suit to set aside sale, a fresh suit for possession is 
not barred 57 Rom 456=35 Bom L R 630=A I R 1933 Bom ^98 A claim 
for rent against a tenant and a claim for possession on the expiry of notice are two 
distinct causes of action A I K 1933 Ring to7=i44 lud Cas 73I This seciioa 

IS not applicable where the causes oi action are distinct A I R 1933 Lah 1017, 

see also A I R 1933 All S52 

Same parties —Order 2 rule 2 is not applicable where parties to suit are 
different AIR ig’g Mad 96=(i923) M W N 634 = 116 Ind Cas. 116 *** 
also A I R 1925 Oudh 53 = 81 Ind Cas 562 
C C H Vol 1—54 
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rule wRjitlrawiI with leawc under order 23 

suit omitted in the first suu aH portions of his claim in the nefv 

Cns 1S7 LeUp ^ ^ *925 Rang 118=3 Bur L J 180=81 Ind 

(Rcv) = |7 r n oprcssly or by implication 14 I. R 134 

suit would be barred ^ plaintiff that the second 

A-J R ^924 Rang ground for aliening ivithdraual 


exccu^on^o^f°ripr?J^°^A^‘r^» This rule has no application to proceedings in 
Ind Cas cfil A 1921 Sind 13 = 153 L R 11=62 I J Cas 507.96 

Bo6 = 4oXtM^ h^T 582=43 C L J 59 d, 38 Ind CaV 

Nag 89 780=5 L \V 267, 28 N L R 77=130 Ind Cas i2o=A I R 1932 


fornS Of pnor suit -Dismissal of an earlier suit on the ground of 

permission to file fresh suit does not bar 
‘n“ A I R 1930 Lah 634=130 Ind 

<,?: r of pnor suit for mere declaration does not bar subseguent 

suit tor possession of same subject matter AIR 1926 Ran^ i2j=e Bur L J 
o4“9S Ind Cas 892 , see also A / R 1930 Siud 87=120 Ind Cas 309, AIR 
*920 P C 118=30 C W N 1009=24 1“ 'V 328=100 Ind Cas 345 Dismissal 
of a suit on the ground of misdescnpiion of property in suit does not bar a subsequent 
suit on the same cause 0/ action AIR 1925 Lah 193=78 Ind Cas 579 Suit 
for recovery of purchase money from ihc vendor m case he has no title to the 
property is not barred by suit for possession AIR r924 Cal 558-390 r 1 
90-28 C W N 1033-SoInd Cas 3S7> see also A 1 R 1925 Lah 45o„7 
L J 336-6 Lah 384-26 P L I< 280=87 Ind Cas 994 , A I R 1027 mZ 
It for mere declaration that attachable does not bar 


J 336-6 Lah 384-20 f i. 

Suit Ibr mere declaration that property m suit was not atiacnaoic does nnf k* 

- vt? 4T3? 

Ind Cas 434 ^ ‘ “'*® 5* 

m”rd,KrmLnScr‘'S^rg‘'°“‘^ 

the quesijon whether they ^re re illy so or not depends uonnH*"^ fule and 
the parties 79 Ind Ca* 755-A I R ,924 Rang 145=2 Z r^'S«««ract betwjS 
81 Ind Cis 465-A I R 1924 Rang 249 *’ ^ L. J sec aJso 

Mesno-profits— A suit for possession anH « 
for future mesne profits must arise out of P^®^ mesne nrnfi., 

Oudh 131-7 O \V N 831 = 128 Ind cir, "‘‘^'‘“''eofaciion A suit 

745 . see also A I R 1927 All 77" = ,of% ^5* « Uh L 1 " / ^ >931 

loiS-St 353 = 24 N L. R 200 816, A J L R 

A.I R tWtOudli I3t = i38 1nd Cas 7c. ‘‘V®/ M W N 8il=L? ,*926 Mad 
7S-80 Ind Cas 710, 32 Ind Cas Zi ‘ ' ' R I02S 1“!? Ind Cas 380 
.82-44 Ind Cas 88 A 1 li ig24%9Bur L T 4 oa' 1^“® ^ ^ 

parmion docs not bar subsequent ,<<^“7* Ind 16 A L I 

action AIR 1928 Nag 6? = ?o, fit "Ji*.. ”>«ne nrofii, .A suit fi 


182-44 Ind Cas 88, A 1 R igaa T 92'' aoA'V“® P L r 

parmion docs not bar subsequent sun Ind ^ J 

profitsuptothedateofpossc$sVn®,|,V“"'ff “> mile t ^ / li-ol 

me eien though 
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ihe pUmuff dots not cUim ejecinienl of Ac defeodanls from Aft hods m dispute 
as claims for mesne profits and (or ejeciments we distinnct relief and may or 
may not arise from ilie same irinsaciion 12 P L T S40“A I R (<930 Pat 233 = 
133 Ind Cas. 766 Plamuff brought a suit for possession and mesne profits till the 
institution of the suit After obtaining possession he brings the suit for mesne profits 
from the date of the prior suit Neld Ordera, rule 2 i> no bar 1931 A L J 673 
(S B) = A I R, 1931 All 673=133 Ind Cas 298, see also A 1 R 1931 Oudb 
131 = 128 Ind Cas 7Si = 6 Luck 243 Where a person sues for possession and 
mesne profits but the Court does not adjudicate on his claim to mesne profits it is 
open to him to bring a fresh sun for mesne profits 1931 A L ] 606 = A I R. h93*) 

All. 45 

Mortgage suit. — Where a mortgagor makes himself liable personally for 
unpaid interest, suit on personal covenant for tmlcrest does not bar the subsequent 
suit for tnfciTtemt.nt of ihe moitgaBe AIR 1930 AU 266=h939)A L J 
*045=5* A 974 = 119 Ind Cas 90 In suit by usufructuary mortgagee for 
possession relief under Transfer of Property Act, s 63(c) for money decree in the 
alternative should be prayed for AIR igiSPat 87 = 7 P L T 150=90 Ind. 
Cas 622 A puisne mortgagee’s sun for redemption does not bar subsequent 
suit for pre-emption A 1 R 1928 Lab 63=103 Ind Cas 348 A mortgagee 
holding a separate money bond against a mortgagor is under no obligation to 
enforce Ae money bond along with the mortgagee, or even to refer to its existence 
m his plaint seeking to enforce the mortgage AIR 1925 Mad 991 =86 Ind Cas 
,seealso26 A L J 57 = 107 Ind Cas 591 , A i R 1927 Ah 7J3=»*S A L J 
79***io3 Ind Cas 289; A 1 R 1926 Lah 559=8 Lab LI 381 = 27 P L R 
620=97 Ind Cas 396 Where a mortgage deed provides for independent personal 
covenant for interest, a suit for interest brouglu on the covenant docs not bar 
subsequent suit for mortba(,e money A 1 R 19'$ Mad >20=49 M L J 474= 
91 Ind Cas 40J Where mo successive mortgages are created on the same 
properly by the same debtor m favoui of the same creditor each can be sued 
upon separately 33 C L J 232=25 C W N 129=60 Ind Cas 809 , see also 
A I R X925 Oudh 379=12 O L J 127 = 86 Ind Cas 748 but see 53 Ind Cas 
753=6 0 L J 482 Where lease and mortgage although executed on the same day 
are separate transaction, a suit for rent alone does not bar a suit for principal money 
A I K 3:924 Lab . 1922 Lah iii = sP W R 

1922 = 3 Lah 1=65 one transaction 3 Lab 

L J 390=63 Ind C , a mortgagee for possession 

of the mortgaged land bars subsequent suit for recovery of mortgage debt A I R 
1921 Lah 309=4 Lah L ] 502, see also A I R 1932 Lah 523=138 Ind Cas. 
270 : 34 Bom L R 1615 , 140 Ind Cas 181 

Where the first smt was by the usufructuary mortgagee For arrears of rent, the 
second suu for sale under a provision m the roongage deed and for arrears of rent 
which had accrued subsequently is not barred 137 Ind Cas 651 = 1932 M W N 
337*=35 L W 63t = A I R 1932 Mad 466=63 M L J 672 

Suit for partition — The cause of action in a partition suit in joint family 
property must be regarded as exhaustive of the whole pioperly available for division, 
so far as its existence is known at the date of the plaint The position of suit 
properties in twojurisdictions make no difference in the application of the pnnciple 
involved in Order If rule 2 AIR 1923 Mad 584=44 M L J 652=72 Ind Cas 
430, see also 1927 Mad 213=38 M L T 82=98 Ind Cas S38 , but see 58 A 
217 = 14 A L J 237 = 33 Ind Cas 124 (where the properties are situate in two differ 
ent districts) A suit for partition of all joint properties la not barred under Order II 
rule 2 though a suit for partial partition i» dismissed 87 P R 1915 = 181 P W R 
191^ = 31 Ind Cas 463 Suit for partition of items not included in previous suit for 
pamtion IS not barred if plaintiff was not aware of existence o( these ueras and ihe 
information about them was withheld from him cither by mistake or fraud of 


A 1 U ig23Mad 584 = 44 M I J 65-* = 72 lnd Cas 430 l-irs‘ 

ol joini family iropeny bais subacqucni suit for share of tern for a prior per 

ij? fnd Cis 775 — 331* I R 570=*A I R io>2 I «h 448 
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Withdrawal of auif-An otdcr for "'^Stonlois'SSs SS iSe new 

rule 1(2) does not preclude plamiiff from mdudmgp^ ^ j ,35^3^ lad 

suit omitted in tlie fust suit A. I R by^implicatioii 14 L K ■3< 

Cas 483 Leave may bo siven either “ 2 , he plainlilf that the second 

(Rev) = l7 R D 176 ground for allowing withdrawal 

suit would be barred under order a. role a is goon i, 

A. I R I9S« Rs”S s<9“a Rs”e ““ 

ExOQUtlon ProoePli'PSf .“Si'smd' rj-rs S s“n5°^Caf 

caecution of decree A. II ;P?'r"c 582^43 C L J 596. 3S nd Cas 
Ind Cas S62-A L R -926 Cal -o^ ^53 S cas racA I R .932 

8o6=*40 M 780^5 ^ ' 

^ wo earlier suit on ihe ground of 

( « * subsequent 

■ , 579 Suit 

^ ^ , ,,, title 10 the 

sort on Ihe sumo cause or__ ‘'"“Ji^osaon A ' R r924 Cal 558-39 C L J 

for recovery of purchase m for A I R t 92 S Lah 459-7 Lah 

propeny IS not Ind Car 3S7^_y ,„j Cas 994 .A I R 1927 Mad 273 

go-»a8C P ^eni^riv in suit was not attachable docs not bar 

t declarant" that prop^^^J, wrongful attachment of same a I R 1927 

Suit for mere recover dan recovery of possession is 

subsequent s »as not m possession at the time of the dismissal of 

MfbaJred^fvhen^the/li"”^^^ L f 189-3? Ind Cas 15. see also 52 


not Da"'“ ■ 
declaratory 
Ind Cas 43* 


♦fActs — Where a contract contains livo covenants a breach of 
gmtsoooon« cause of action 10 L B R iti-ia Bur L T 


fluits ®®?,^tituies one cause of action 10 L B R iti-ia Bur L. T 
lanth of tbeni "S., When one instrument contains two separate contracts and 
cas ,3 secured in a different manner each gives rise to a 

the action althougli they may be joined m the same suit 16 N L R 

separate cause o Pnma facte each order and delivery of goods is a separate 

136-5® a separate cause of action , if not they arc successive claims which 

transaction anu obligation wubm Ihe explanation at the end of the rule, md 

arise unaer . . jj^gy rc^Hy so or not depends upon the contract between 
Irt.es 79lnd Ca! 7SS-A I R 2924 Rang 145-2 Bur L. J 169, sec also 
sl'lld S 46S-A I R .924 Rang 249 

•Mfisne-profits— A suit for possession and past mesne profits and suit 
fr^r'^Lure mesne profits roust arise out of different cause of action A I R 1931 
nudh I3I-7 OWN 83‘n^?^ * ** ^ J *52 = 31 P L K 

seealsoA 1 R >927 All 772=101 Ind Cas 816 , A 1 R 1926 Mad 
M L J 352 = 24 N L. R 29 o=(i 926) M W N 814-97 Ind Cas 389 . 
A I R’i93iOudh i3i = ia8fnd Cas 75» . A I R 1925 Pat 145 = 6 P L P 
fs-go Ind. Cas 7«o . 32 Ind Cas 6<^-9 Bur L T 92 . 40 A 292= 16 A L ) 
181 = 44 Ind Cas 88, A I R 1924 Cal 443=7* Ind Cas 973 A suit for 
nartuion does lot bar subsequent sui^l for mesne profits on fresh cause of 
action air 1928 Nag 65=iOjInd Cas 77* Aclaim for mesne profits need 
not be made in application for re nsiatemcnt of possession A I R 1021 
Nag 112-17 N L. R 63, see also 60 Ind Cas 65 , A 1 R J924 Bora 
36S-26 Bora. L R 288-80 Ind Cas 259 35 ind Cas 799-3 O L J 271 
-19O C 161? 57 Ind Cas 900 . \ I R 1926 Rang 137 = 5 Bur L I 17-95 
Ind Cas 380 The failure of the plyniitT to make a claim in the suit for mesne 
arofits up to ihe date of possession will bar a subsequent suit for mesne profits from 



0. 2 r. 21 


TUB CODE OF CIVIL PBOCEOURk. 


the plamtifTdoes not daim ejectment of the defendants from the lands m dispute 
as claims for mesne proSts and for ejectments arc distmnet relief and may or 
may not arise from the same uansatttoa la P. L T S40=A I P- (WJt) Pat ass'® 
>33lnd Cas 766 Plainiiff brought a suit for possession and mesne profits till the 
msiuution ofthc suit After obtaining possession he brings the suit for mesne profits 
from the dale of the prior suit HeUi Order a, rule 2 >» no bar. 1931 A L J 673 
■ 1 . . ; see also A I R 1931 Oudh 

■ . . person sues for possession and 

„ j claim to mesne profits u is 

open to him to bring a fresh suit for mesne profits 1931 A L J ^ ^ (>93^) 

Ail 45 

Mortgage BUlt. — Where a mortgagor nukes himself liable personally for 
unpaid interest, suit on personal corenint for tinterest does not bar the subsequent 
suit for enforcement of the mortgage AIR 1930 All a86=!(i929)A L J 
1045 = 51 A 974=119 fnd Cas 90 In suit by usufructuary mortgagee for 

possession relief under Transfer of Property Act, s 63 {c) for money decree in the 

alternative should be prajed for AIR 1926 Pat 87 = 7 P L T 150=90 Ind 

Cas 622 A puisne morigagee’s suit for rcdempiion does not bar subsequent 

suit for prc-cmpiion A 1 11 1928 Lab 63*103 Ind Cas 348 A mortgagee 
holding a separate money bo id against a mortgagor is under no obligation to 
enforce the money bond along with the mortgagee, or even to refer to its existence 
in his plaint seeking to enforce the mortgage AIR 1925 Mad 991 =86 Ind Cas 
481 ; see also 26 A L J 57 = 107 Ind Cis 591. A I R 1937 All 7i3=»aS A L J 
79«**lo3 Ind Cas 289, A I R 1926 Lah 559=8 Lab L J 381 = 27 P L R 
020-97 fnd Cas 39$ Where a mortgage deed provides for independent personal 
covenant for interest, a suit for interest brought on the covenant does not bar 
subsequent suit for montaBC money A IK to 5 Mad 120-49 M L J 474— 
9t Ind Cas 403 Where two successive morigages are created on the same 
property by the same debtor m favoui of the same creditor each can be sued 
upon separately 33 ' Ind Cas 809 , see also 

A I R 1925 Oudh 48 .but see 53 Ind Cis 

753—6 O L J 482 executed on the same day 

are separate transacci suit for principal money 

A I R 1914 Lah * 1925 Lah iii = §P W R 

1932-3 Lah t-65 one transaction 3 Lah 

L J 390-63 Ind L , a mortgagee for possession 

of the mortgaged land bars subsequent suit for recovery of mortgage debt AIR 
3931 Lah 309=4 Lah L J 503 , see also A I R 1933 Lah 533=138 Ind Cas. 
270 : 34 Bom L R 1615 , 140 Ind Cas 181 

Where the first suit was by the usufructuary mortgagee for arrears of rent, the 
second suit for sale under a provision in the mongage deed and for arrears of rent 
whidv had accrued subsequently is not hatred 137 Ind Cas 651 = 1932 M W N 
337 = 35 L W 631 = A I R 1932 Mad 466=63 M L J 673 

Suit for partition — The cause of action m a partition suit in joint family 
property must be regarded as exhaustive of (he whole property available for division, 
so far as its existence is known at the date of the plaini The position of suit 
properties in two jurisdictions make no difference in the application of the principle 
involved in Order n rule 2 AIR 1923 Mad 584—44 M L J 652 — 72 Ind Cas 
430, sec also 1927 Mad 213=38 M L T 82=98 Ind Cas 538 but see 58 A 
2i7=J4 A L ■■ . differ 

ent districts) 'rder II 

rule 2 though a W R 

1915=31 Ind -.suit for 

partition IS not barred if plaintiff was not aware of existence ol these items and the 
information about them was withheld from him either by mistake or fraud of 
defendant A 1 R 1931 Sind 27=130 Ind Cas 552 Where brothers inherit 
property from iheir father and also from their Tnattmal grind father and the pro- 
perties become mixed up, the properties do not get consolidated into one whole so 
as to give one cause of nciion for partiuoQ AIR 19^0 All 371 — 122 Ind Cas 40J 
Sections 16 and 17 do not ovcinde the principles of the provisions of Order - rule 2 
A 1 U 1923 Mad 584-44M L J 65-»72lnd Cas 430 sun for pirtiuon 

ot joint (annly ptopeny hits subsequent suit for shvie of leni for i prior pen 
Ij7 fnd Cas 77> = 33 P I R 3 o=A I U 10 2 I *h 44? 
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Principal a 
gallon 10 pay 

for Wment'of' the’ptmc.pal' 'Bari Ihe “y'"' 'f 

principal money to beforae due, order 2, rule 2 appli« A I R 9 M L T 

I A IIS -27 C W N Soi-sS C L. ] 126-25 Bom ' 11 

41 (P C) = 72 M Cas '187, see also A I ^ 1922 P C 23 « , 

A L J 17-26 C W N 297=3S'C L J 126-42 M \ ^ { r ,521 Lah 

39 A 506=15 A L J 557-4^06 .<^2 “33 . ‘3 '"6 Cas 928-A ^ I 9^^ 


Z' cas -L^h 2^ . T? ir"# 6 raI‘J^.. 9"7 >»5 Cas 285 . 

4U B R (1921) 62 = 64 Ind Cas 953 . . ^ . suit is barred 

settlement of 


r=;rA 1 R .922 Ul. "f.'t^iwhVWes .«»pi«3'"6«Pa,d .1 

aL^=“^l,e""A^’Tf92|‘^■a,V5.27C W 

S rent the plaintift =“5? J m order honerer, allowin,' such reservat on 
?e« for the excess quinmy not enmled to claim for excess are a for the 

IS made by the Court tlfo f r ,,,5 
period of the Pt'Of old rent, 

fos'dSMno°'b«^\''l'S,t.«''c‘'v”'N 870-110 Ind Cas 39S J"' 

A I R 1923 Monthly and IS in arrears for a number of moniiis me 


^ * L R 1 6i=A f ^ *9^^ uotn 6o 

___Suit for cancellation of a deed in which possession is 
Suit for poss^siou^^^ possession g Bur L T 93-33 Ind Cas 135 ,sce 
not fr,V*,;*s =.47 M 150=45 M L J 43 ' Plaintiff shoulj join all the 

also 77 ln° '■'„-,/„.on of the properly which he claims for a suit against some bars 
P"i®°"n«nt sun asamst rest *^11 J 9*3 Lil‘ 556 - 8 , Ind Cas 202 , sec also 

aTk ■S’S Wt 5 . 6 - 3 S led Cas =03 

Suit for epecifio performance — Dismissal of a suit for specific pcrfornnnri’ 
docs not bar i subsequent sii 
jYs- 4 SA 378 = 72 Ind Cis 
^or sale of land it is opc i 
unless ihc contract csprcssly di ■ 
eitrli a suit omitted to ask 

f.“i.vcrv of possession inikl I be barreu under Order II Rule? 5 P L J ai 4 = i 
1 > L T 32>-56 Ind ^ai W , see also 77 Ind Cas S 4 =“ 4 V I R « JU Mad 
^= 4 eM L j 43 '“(' 9 * 3 ) M ^ 7-»6 But a decree in suit for specific 
Mrfotmtnce of ai,fccmcDt to iMsc docs not bar a iresh sun for possession 14 N L 
R 176=45 Ind Cas i 83 

3 [S. 45 C/. R S C 0 18 , P I] (/) Sarc as otherwise provided, a 

, causes of action plaintiff may unite in the same suit socral 

causes of action against the same defendant or 
jhe same defendant, Jointly , and any phmiiffs having causes of action in 
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which they are jointly interested againSi the same defendant or the same 
defendants jointly may unite such causes of action m the same suit^ 

(s) Where Causes of action are united, the jurisdiction of the Court as 
regards Ihe suit shall depend on the amount of value of the aggregate subject 
matters at the date of instituting the suit. 

Scope — Order l.rule l la>s down rules as regard joinder of plaintiffs and order 
I rule 3 that of defendants Tins rule lajs dowo rules as regards joinder of causes 
of action This rule la 10 be read subject to rules 4 and $ of the order This rule 
applies to cases u here there are only one plaimi0^ and one defendant and several 
causes of action and also to cases where the plaintiffs and defendants, though 
consisnnfr of iwo or mor#* individuals may be coosidered is a unit ivilh‘ reference to 
all the different causes of action 3 C j 6oj In l/maiai v Bh-in Bilwani, j4 
B 358 itp 367 Dt or] observed, I«» z) If v imjil Dubsy, SA 163 

a full B nch of that court held that a plaint had been properly rejected because the 
suit Has open to the objection that dilTerent causes of action against different 
defendants separately hid been joined in the sime suit In the course 
of the judgment It is said at p 171 The plaintiff has united different causes of 
action m one smt against di^ercnt defendinis, who ire not jointly liable in respect 
oi each and dll 0/ iueh exuses of achon — 1 mode of nrnrrd rf ihif thf hv does 


ui causes of iciion igainst several defendants 1$ ihc same As I read the judg 

m»ni 11 lajs dovn that the mcining of ih« word jointly m the old section and 

therefore iri ihis Rule, la ihat all the daend 

respect of each and alt of ihe cause 

(he defendants m tfi« same sun (See al 

lieyjus) The result of the authorities s 

in one iction unite several ciu ' 

that ill such dei^endants are 

of action and that the conditio 

seven! causes of action agau 

all have a joint interest in the mim questiou raised by tlie litigation and that 
cause of action loined tn one suit against several dcfende'>ls must be causes ol 

I Under these rules read 
efendants also can be joined 
When the sun is framed 
igainst strangerto the irust 
, ^ ^ j ^ r^icf JO Rang 342 = 140 

Ind Cas 3i7=*A I R 1932 Rang 132 

lllustrativo cases— ‘Claims on three pronotes can be joined together in one 
saif rao P R W R r<7r>«5X lad Cas 40 Allalteaecs Irocn one 

person though on different occasions may be made ctMlefendanis in a suit to set 
aside the alienations 40 B 3$i=>i8BomL R 4$ = 33lnd Cas 950. Claims against 
different estates can be jo ned m one suit against the same person if they are affected 
by the same jiisiriiment 11 Bur L T aaSs^olnd Cas $28 Where a landlord 
sued to eject, It Is hit,hly irregular to join lu ejectment suit as defendants several 
icnants in possession of ditlerent peiccls of land 43 M $67=47 I A 76=37 
M L T i 02=»3SM L J 476=22 Dorn L R 578=3, C W N 48, (P,C) = 22 
Bom’ L R ,/8=56lnd Cas 117 In a suit for partnership accounts relief regardn g 


AIK 19 S Cal 92- 
separately coniraci 
the same defendant 
meaniDg of the ml 
A preemptor can 


ligation as the jxilic) of the 
« Hithout injustice lo anyone 
101 Ind Cas 811 But uhere several persons who has each 
. ■ from 



43S 


TUB CO&E OP CIML iKOCEDlKE. 


■lo 2r 3 


Principal and interest —If^thc mori{,i(,e provides for an mdcpan'icni bWi 

gallon to piy the principil nnJ ihcintcrcsi then a $uit brought to obtaim pcrsdoal 

judgment III respect of the mterest alone, would not pitvciu a subseciucot claim 
for pajment ot the principal Hut if the non piynient of the interest causes the 
principal money to become due, Order 2, rule 2 applies I R 1922 R C 4t2«5o 
I A )15“27C W N Soa«38 C J 126-25 Rom L R 220=-33 M L f 
4 < ( 1 ‘ C)-72 Ind Cas 187, see also A i R 1022 1 ’ C 23-44 A 121-20 
A L.J 17-56C ^V 297-35C U\ 126-42 M L J 248-65 Ind Cas 79 . 

39 A 506-15 A L J 5)7-41 Ind Co* 233 . 63liid Cas 9;8-A * ,5 

225-3 Lab L J 390, 127 Ind Cis 246-A I ll 1930 OuJli 41-6 O iv N 
960, but see 34 1 * L. R S20-A I U 1913 Lab 463 Where pliintilToblamcd 
decree for interest only when he could have sued for principal ,f, 

suit for princiiul and interest is barred 102 I* L. R 1918-88 R R *9*0** 7 
P W U 1918-47 Ind Cas 937 If a mortkage deed presides for the 
of principal and inlcrcsi as ind<.|)cndcnt obligation apnor personal decree jor inter st 
one docs not bar subsequent suit for nnncioal rjolnd Cas :o6,sccalso A * 

1923 Lab 732-115 IniL Cas 15, U I929 Rang ^-ii 7 Ind 

Ind Cas 613-A I R 1928 Uh 267, A I U 1926 Lab 661-9/ fod Cas .^5 . 

4 U li H (1921) 62-64 Ind Cas 9;,3 , . 

Bontoi ■ “ " ‘“o‘s6’J"fJ 

under this * /or arears of 

Cas 919 -M - J Suit for rent 

rent A I R I9S2 Lab <18-4 ‘ > ^ d „ ,he 

does not bar a C W N 521-7/ Ind Cas 364, If m a 

, a r f? roatCai ,5 , ' reserved the right for settlement of 


A I R 15 
certain prcin 
cause of ac 
the effect 0 
so as to bnn 
is^not the 

> 3 ! Ind Cal Sot -33 

BomL R 1563-A I R ‘932 uom »t, 

Suit for possession —Suit for cancellation of a deed m which possession is 
not prayed bars a suu for possession 9 Cur L T 93 = 33 Ind Cas 135 .see 
also77lnd Cas 542-47 M J 50-45 M L J 431 Plaintiff should join all the 
persons 11. possession of the property which he claims for a suit against some bars 
subsequent suit against rest A I K 192^ Lah 556^85 Ind Cas 202, see also 
air ‘923 Lah 556-85 Ind Cas 203 

Suit fi-~"t'»'-ifi''u6rformanoo -Dismissal of a suit lor speaSe perlotmaiice 

does not 

J 378-45 
for sale ( 
unless the 
such a s 

delivery o» i-w .> „ 

■ Cas s< 3-A ! R I9!4MaiS 

f ^ decree in suit for specific 

CJ. 188 suit lor possession uNL 

3 [S JlS C/. R S C 0 18 , r 1 ] (j) give as otherwise provided, a 
Tomdet of causes of action ^1, “““e in the same suit several 

jf ,t-„f against ‘he same defendant or 

2he same defendant, jointly , and any plaintiffs having causes 0/ action to 



0 2^-3] TUB CODS OF ClVlt. FUOCSDUAB 429 

which they are jiiinlly interested against the same' defendant or the same 
defendants jointly may unite such causes of action in the same suit^ 

(2) U here causes of action are united) the jurisdiction of the Court as 
regards the suit shall depend on the amount or value of the aggregate subject 
mallets at the dale of instituting thesmt. 

, , , phiiuiffs and order 

« ds joinder of causes 

j he order This rule 

, ■ , r uwfendant and several 

Causes of action and also to cases where the ptiinliffs and defendanis, though 
consisting, of two or mor'' individuals may be considered as a unit with reference to 
all the different causes of action 2 C J 60J la Utiubu v D/iait Bal van!, j4 
B 3^8 at P ^6? Di or] olsstrved , V\ Njirungh V \.t <4 Duhty, 5 A 163, 

a full U nch of tint court held ihat a plaint had been projierly rejected because the 
sun was open to the objection that difTerent causes of action against different 
defendants separately had been joined m the same suit In the course 
of the judgment It IS said at p J71 The plaintiff has united different causes of 
action in one suit against different defendants, who arc not jointly liable in respect 
of e IcA a«rf jff 0/ such evistsof tCilO»~\ mode of fweeod ri» it •M it •• !•» •-Cl} 


«u»c» ui iciion against several defendants 1$ tie sanie As I read llic jiidg 
m*ni 1 lavs ’ovn that the meaning of ihc word jointly' in the old section and 
therefore in this I vdc u d at all vUe dvfewd 
respect of each cini alt of tie cause 
the defendants m the same smt (See al 
Bey/us) The result of (he authocnies si 

in one action unite several causes of action against several defendants, provided 
that all such defendants arc jo miy liable in respect of each and all of sucii causes 
of action and that the condiiion precedent to the pHiniiff being allowed to join 
several causes of action against several defendanis 1$ that such defendants must 
allhave a joiht interest in the main question raised by the litigation and that 
cause of action joined in one suit against several defende'-ts must be causes of 
acton in which the defendanis are all jointly interested Unijer these rules rnd 
together difTerent cai 

A I R 1926 Sind 66 1 

under S 92 of the C <» - ,,.4 w i v lust 

either a declaration of title or possession or any other relief to Rang 342 =>140 
Ind Cas 3i7 = A I R 1932 Rang 133 

Illustrative cases —Claims on three pronoies can be joined together in one 
suit too P R 1915=189 F W R 1915=32 Ind Cas 40 Allahenees from one 

IS in a suit to set 

. 950 Claims against 

if they are affected 
Where a landlord 

^ J „ J jwwouiaa defendants several 

temnis 111 possession of difTerent ‘ ■ • 76=27 

M L T 102 = 38 M L ] 476=22 . < .n-aa 


reiieis to join in same suit for identical luvestigaiion as the polic) of i 
rule is to avoid needless expense where It can be done without injustice to any 1 
A I \i r^l o * 1 r» •» Ti 


AIK 1918 Cal 9 
separately contract 
the same defendant 
meaning of the ml 
A pre-emptor can 


each 
from 
1 the 

■ 

sales 
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taken by the Inner, implen(]in(' the various vendors as //tJ foruii defendants 
A I H J924 Lab I56«6 1 nli L. J 349-^82 Ind Cas 6oj 
^ , , , 4 [S. 441 No cause of action shall, 

.n?«ri unless with the leave of the Court, be joined 

S;Jp?opc" y° fo' “f immo>ejbIe 

' ^ property, except — 

(<j) claims for mesne profits or arrears of rent in respect of the property 
claimed or any part thereof , 

(^) claims for damages for breach of any contract under which the 
properly or any part thereof 1$ held , and . 

(0 cla'ma in which the relief sought is based on the same cause of 
action 

Provided ihat nothing in this rule shall be deemed to prevent any party 
in a suit fur foreclosure or redemption from asking to be put into possession 
of the mortgigcd properly, 

Scope — This section IS inlendcd for ihc bencfii of the defendapl and as such 
Section * 44 (=• this rufej of the code 
with a su't for die recovery of unmoveauie 
• to such proneny of any cfaim other than 
'or sate or foreclosure 
* ‘ cable property 25 A 

’ ng to recover m one 

* the same in respect 

M L. J 6 But the 
* limned 10 cases where a 

17 M L. J 13s 

T an rT««?ti,anourt—ApIa'nu<f®ayw«hihe leave of ihe Court join causes 
LervvooftlJO recovery of immoveable properly But he is no where 
/s8^ N 115, sec also 20 M 48 (F B). 19 M 
MHipelted to do J jf,e minder of certain causes of acuon is disallowed m 
jnsiaoceaadiuc smi 18 the proceedings of the Court imply 

the Court of hfsnnsia^ to the joinder A W N ils?, ao7 The leave 

3°,= V- 7 CWN 3 S 3 Alea',. oI.h. Court 
SJy not bo ottpros>od but tniy bo .ofcrrod A I R 

Pal 613-3 Pat 244-S P L T 573*»78 Ind Cas 885 

CasoB— This rule does not bar lomder in an administration suit claim m 
respect of the partnership with (hat for recovery of immoveable properly based 
nn ihr same cause of aciion AIR 1927 Bom 470 = 510 800=29 Bom L R 
convenient in mortgage suit to decide 
>s$esson and likely to rcsst possession 
^ ^ AIR 1924 Pat 613=3 Pat 244=5 

P L T S75=»78Ind Cas 885 

5 [S 44 ] No claim by or against an executor, administrator or heir, as 
such, shall be joined wjth claims by or against him 
personally, unless the last mentioned claims are 
•rence to the state in 
as executor, adminis 
for, jointly with the 


Claims by 
cut< 


against c\e 


has been dealing with 


deceases f- 

Scope — Where the execuior or administrator .....u 

assets or mak ng contracls in the course of the administration properly and 
fairly in hi» character, of executor of admin strator and tVen it becomes 
a question whether, the contracts being personally entered into by him, 
he should be sued in his character of legal personal representative or id 
his personal character Padmek V Scoll {1876) 2 Ch D 736 743 The 
estate means the estate in its physical sense whether rightly or improperly held 
by executors 2i C W N 939=4* C 015 Su t asked for dissolution of partnershin 

and 

to wli 

1922 ' < • ■ 



0 3 r 7 1 


THE CODE OP CiML TKOCEDUkS 


43* 


hands of an ciccu or «ha s also a Ic2,a cc o u n s inoic^ is ilui. cannot be 
aitachcj m cxccu ion of a de rcc against li m persa nl'y but ICj, uc- $ ml rest can 
be atiaclicJ, and executor res ramci fron deal ng wall u uilicriMSC titan in his 
rcprescataiiac cai a % 9 Unr L I 2.6-38 Ini Cas 563 This rule prohibits 

JO aier of csscni a 1\ hlfcrcni causes of action and not when they arise out of common 
fact such as accounting as executors of Mill for money receive 1 thereunder anil as 
trus CCS under scheme settled b) D strict Judj,c 36 InJ Cas 29, see also $1 U 
Soo = 29D L ll.9u7-l04lnJ Cas ;64-A 1 R 1927 Bom ^70 


6 [S. 45 ] Where it appears to the Court that any cau>cc3 of action 

of Court to orJer jamej m one suit cuooot be cornenicnll, iiiej 
separate trials disposed Of together, ihc Court may order 

, separate trials or maU such other order as 

may be expedient 


been properly made ami 
tried 27 M 80. In a fit 


... r , - - , o I 175 , 14 A S3‘ » 6 Ind 

i-as 377 Issues on cauac of acton misjomcd but noticed at a last siaxc should 
not be siruch out but tried separately, if cnibarrassng A I R 1928 Mad 
^+=113 Ind Cas 86s see also 20 \V R 482. 19C L J 316-25 Ind Cas 438 
thisruledoesnotapply to rent suns under the Agra Tenancy Act A I R 1924 

All 720=22 A L J 156 = 79 Ind Cas 560 Appellate Court should not inter 
lereniih trial courtsdiscretioaunJcfihisfule A 1 R 1924 Lah 156-73 Ind Cis 892 
7 [A^erv] All objections on the ground of misjoinder of causes of 
Objm.ousas,, mrsjo.ndor 

, ^ opportunity and, in all cases where issues are 

settled, at or before such settlement, unless the ground of objection has 
subsequently arisen and any such objection not so taken shall be deemed 
to have been waived 


N B —After this rule rule 8 has been added m Punjab viiit tnfta 
Prmctpal— The principal of the exception to the rule against multifanousness has 
rule IS that where a party has 
'nents, he will not be allowed to 
* aramount title and one that ought 

„ „ 10 Pat 234-130 Ind Cas 257- 

II Pat L T 898-A I R 1931 Pat 64 

Waiver— Objection when not takeo at the early stage it is deemed to have 
been waived 63 Ind Cas i6S=A I R 1921 Cal 361 — 33 C L J 317, but see 
6 Ind Cas 317 — iiC L J 513 buts«i3BoraL R io5i See also 9 S L R it 
— 30 Ind Cas 24 

ORDER III 


Rtcigniici Agtnti ani Pltadtri 

1. [S 36 ] Any appearance, application or act in or to any Court, 
. , required or authorized by law to be made or 

Oo-o »/ » may, except 

or by pleader where otherwise expressly provided by any Jaw 

for the time being in force, be made or done by 
the party in person, or by his recognized agent, or by a pleader [appearing, 
applying or acting as the case may be] * on his behalf 

Provided that any such appearance shall, if the Court so directs, b: made by 
the patty in person 

Notes — Power not invalid even if name of pleader engaged do“5 not appear in 
body of power A I R 1922 Nag 281— 6 N L J 179 = 73 Ind Cas 251 
by pardanashiii lady must be exjdiat AIR 19 jO Pat 181 — ixL T 21 — l27 lna 
Cas 457 Omission of name and indorsement of acceptance by pleader is s‘“Pv 
mistake A I R 1930 All II2— (i98o)A L J 394=121 Ind Cas 54° , 

A 1 R 1927 All 816-102 Ind Cas 255 Vakalnama mus t be sgned tWepuin is 

* The words wiihin brackets base been substituted for the words duly appo 
to act by Act 32 of 1926, 
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* M4l 17J-SI *^1 :43-27 L W 337-093?) M W N SS5=j> M L. 
\ / li. c^s iioi Al^fstnce of names inJ otiicr parliculars describing ine 

j ,^,/„f/rj/dacs not msslidite the power A I 11 193? Lah 522=* 

juriip* •’' ' j leader cm accept Vakalatnimi signed by parly from bis ^omasta 
toJjU/ J«“4S C U ; 3S7-IM /nJ Cts^IS^ 
s. .» far tinfici{«l and lioi fgr lumsclf A I K igu P C 325»36 Q Vf H 
L K &iS-4Sr A 334-44 M 736 

/-...erxiamivonty of pleader does not authorise him locmerinio coroproroise in 

if.cMl (H»iicr A I K 1927 Cal 7U-3» C W M 9;3-5 j C ,iJ 3=» 

Inil Cas >87 Conseni decree without clients consent /s iniaiiti 

lucnfotccAbk A I K l5io Ci! 477-^1 C W >' J10-.76 

r^s. 7SS . SCO ’Iso ■' ' “ *W“ OaJli itj-? OWN Ki-os M 

171 A Counsclhaa auihoniy to maU admissions on matters of fact reiciani 
?fh6 issucs A r K 19J7 Mad SSi^26 L W 465-30 M I T 240-50 ^ 

M L I 6o6-lo5lijd Cas 5 I’rcscnce by clerk 1$ not ippcarance by 

.^tfidcr 4\. f K rgjS Lab S4l«in>lnl Cis 177 Defects m filing and signing 

IS immiteiiil when fifed b> duty autliorucd igent and with knoivlecige of 

‘f „<r A I R 1027 All «f4»=ioi Ind Cas 6o3 Presence vviibout readiness 
Vs no presence A I R 1926 Mad 97«-5i M L J 290-9? I»d Cas. 5>7 
I0p^y^a*''-e for innhin^ for ad|ournmem only is appearance ivufioijt 

A IMl I ■ * , , Cas 719 

ML.) 7P L R 

Appeti'’*' resh power 

igjOi-S?*-?' A t igjs Nag tas-sN L J 263-«67 Ind Cas 396, Memo 
ijnoipc«deo accompanied by vakaUtnama is not bad wbcnit can be 

'Iiiiialion A 1 U 1976 Bom 736-23 Bom. L R S38-9S InJ 
SCO olio A I K 1928 Loh 223.27 B I R 13-92 Ind, Co- 96^ , 2 
Ca» 3W I g3*55ind Cas 970 , but see 55 Ind Cas 9:7 Pleader cannot consent 

U J ^ 4 by oad‘ o'" opposite party 34 C \V N 3to*»i29 Ind Gas 40S 

to be ww appeal presented by upauihoraed person is no appeal R 

Metnoranu ^ J- inl Cas 546 Disobedience to an order 

1939 {lie defendaoc to appear for being CKamined as plaint jTs witness 

of coart —J order made under order 3 r t C P Code Disobedience to such an 

js notm rtjeialy disobedience to w mess summons and would not jus ify the 
off of defence 38 L W 869*65 M L J 734- A I R 1933 Wad 831 
slriV.ms fhere is no rule of law winch reqoines or authorises the 

Ills du!v authorise J ageit to present the pHuit Presentation may be 
(‘WOAL-j 777 {FB)«A I R 1931' All 

S07\f R)-i34l«d Cas 26 

o fS 37 1 The recognized agents of parties by whom such appearances, 

* applications ard acts may be made or done are*-- 

Recognised agents 

fo'l octsons holding powers of attorney, auUioriztng them to make and do 
'■ ^ ^ such appearances applications and acts 00 behalf of such parties 3 

(61 neisocis canying on tt'ide or business for and in the names of parlies 
' ^ not resident within the local limits of the jurisQiction of the Court 

within winch limits the appearence application or act is made or 
done in matters connected with such trade or business only where 
no other agent is expressly authorized to make and do such 
appearances, applications and acts 

B Rule 2(a) has been amended in Bombay vide t/t/m 

Scope— This rule does not deal "'‘h the Inbil ry of the principal to be bound 
by the ncceptaii e of service by the agent and if m the case of business where 
the business is earned or in the name of the principal by somebodv 
then whether that principal is or js not resident wnhin the local lurisdiciioo 
the service upon the recognued agent ,s good service upon him i"’ 

R. (193M P 282-133 Ind Cas 679-JQ Pat 441 Recognized agent as sur I 
hds no right of audience A I R 1934 Cal 563 Act m Court musf he done by 
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party himself or by aiillionzed ageot or by pleader authorized hy proper Vakalatnama 
A. I R 1934 I’at 29a 

Clause (a)— Vide 108 Ind Cas 5i3*A I R 1938 Lah 733 , 32 P L R 
389*133 Ind Cas Zj7 , A r R 1931 AH 320-ai3J Ind Cas 606 , i93\ A L J 904 
Clause (b) — Polmcal ageiu ts not recognized agent Ii B 53 Amcie servant 
* ” inner is a recognized agent ll B L R 

of % person IS not his recognized agent 
931 A L J 4 o 4=A I R 1931 A 449 
46 B iJOr^A i R 1932 Bom 1 I 3»63 
estate ts business and service of summons 
■ o ' J 13 

3 [S. 38 ] <i) Processes served on the recognized agent ofa party shall 
Service of process oi re ^ as effectual as if the same had been served on 

cot,nuec{ agent the patty in person, unless the Court otherwise 

directs 

(i) The provisions for the service of proccra on a party to a suit shall 
apply to the service of process on hts recognized agent 

Scope — Tins sccuon does not bar service on party 3 U B R 94 A 
service upon atiornej s clerk IS not good service 2 Hyde *j 6 A person holding 
general power of attorney can accepi or refuse service at his option 8 C 317 

*‘4 (i) No pleader shall act for any person m any Court, 
rsi unlcss Ijc has been appointed for the purpose 

Appo,o>mtnl ot pleader , dPCumenl m rotmg signed 

by sucb person or by bis recognised agent or by some other person duly 
authorised by or under a power of attorney to make such appointment 

(f) Svery such appointment shall be bled in Court and shall be deemed 
to be in force until determined with the leave of the Court by a writing 
signed by the client or the plea ler, as the case may be, and hied m Court or 
until the client or thu pleader dies, or until all proceedings in the suit are 
ended so fat as regards the client 

(j) For the purposes of sub rule (a) an application for review of judgment 
an application under section 144 or section 152 of this Code, any appeal 
from any decree or order m the suit and any application or act for the 

produced 
■ ‘ Court in 

(^) The High Court may by general order, ' direct that, where the person 
by whom a pleader is appointed is unable to write his name, his mark upon 
fhp dnciimpnt Tilnnintinp the pleader shall bo attested by such person and in 

, r the purpose of pleading only 

^ is filed in Court a memorandum 

of appearance signed by himself and staling — 

({z) the names of the patties to the suit, 

(^) the name of the '* 

(<•) the name of the j 
Provided that nothing 

to plead on behalf of any — 

to act in Court on behalf of such party *’ 

iV Vide Bombay, Madras Nagpur Oudh, Patna and Sind amendments 

U»/r,) 

♦ Thi* new rule (4} has been subsiituted for the follow mg old rule bj Act 22 
of 19 6 — 

4 (/) The appointment of a pleader to nake or do any • 

applicaiion or net for any person shall be in wtuing, and shall be s gneJ ^ ^ 
person ot by Ins recognized agent or by sotno other person duh auu or 
power of attorney to act m this behalf 

C C M Vol I — 55 
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^ * ih 522=« 

i”;'iv - , , - - . - , 

A I 1933 Cal H-43 C L. ^ 3$7«n4 Ind Cas >56 Power grained by 
15 for principal iiu! noi for himself A I R >922 P C 2:5=*26 C W N 
376 (P C)«24Uon> L H 606-48 f A.S34“44M 73^ 

General auihomy of pleader does not luthonse him to enter into compromise in 
co’JiicmI milter A 1 U 1927 Ctl 7«4-3« C W N 9 j 3“S? ^ 

104-1 Ind Cls 3S7 Consent decree uidiout clients consent is ^ 

and unenforceable A I R *93° Cil 477“34 C W N 210—126 Ind 

Cas 765, sec also A 1 R 193° 0“dh ««3-7 OWN iS3=‘2S ‘ad 

Cas I7» A Counsel has autliofity to make admissions on matters of fact rcle\ant 
to the issues A 1 R J927 Mad 8>2-26 L W 465 = 39 M I T 240 = 50 M 
7S6-53’^1 L J 606-105 Ind Cas 5 Presence by clerk is not appearance by 
nleadcr I R 1918 Lah 841 — 1 to Ind Cas 177 DcfLcis in filing and signing 

tdaint 18 iinmaictial when filed tiy duly atiihonzed agent and with knowledge of 
;i-.inii/r AIR 1027 All su—toi Ind Cas 698 Prcjcnce wiihout readiness 
in aet IS no presence A 1 R 1926 Mad 97r = >' M L ; 290-97 Ind Cas 517 
\nnearaticc for applying for adjournment only is appearance without instruction 
1027 Ran/ V«99 Ind Cas 717 . A I R 19’S Mad 21-47^1819=47 
w8-83lnd Cas 102 (F B) , see also 4r M 256=4« Ind Cas 719 
M u. J .;^jer at delivery of judgment IS sufficient appearance 97 P L K 

Cas 143 For representation of plaint fresh power 
* 125— 5 N L J 265-67 Ind Cas 2961 Memo 

nicd by vakalatnama is mat bad when it can be 
R 1926 Bom 336— 2$ Bom. L R 538“95 Inii 
SaW, see also A I R 1926 Lah 223-27 P L R. 18-92 Ind Ca* 96$, 2 
r T P L U 88-55 Ind Cas 990 , but see 55 Ind Cas 927 Pleader cannot consent 
10 be bound by oath of opposite party 34 C W N 310-129 Ind Cds 408 
Memnranliim of appeal presented by upauihonied person is po appeal <^,1 R 
KK r ^ Disobedience to an order 

• being examined as plamlifi's witness 
r I C P Code Disobedience 10 such an 
** " $s summons and would not lusltfy the 

' , M L j 7J4-A I R 1933 Mirl 82* 

of law which requines or authorises the 
present the ph nt Prcseniation may be 
l.y a person r.»o .. o - - A L J ,77 (F B )- A I R .,3> All 

507 IF B)-i34''«l C“® 

re qv 1 The recognized agents of parlies by whom such appearancfs, 

2 J applications ard acts may be made or done are— 

Recognized agents 

fa'l oetsons holding powers of attorney, authorizing them to make and do 

’■ ' ^ such appearances applications and acts on behalf of such patties , 

(6) persons ca es of parties 

not resi of the Court 

within IS made or 

done, in matters connected with such trade or business only where 
no other agent is expressly authorized to make and do such 
appearances, applications and acts o 

^ B — Rule 2(a) has been amended in Bombay vide tnfra 

Scope— This rule does not deal with the liability of the principal to be bound 

by the ficccptance of service by the agent and if in the case of business where 
the business is earned or m the name of the pnncipil by somebody 
then whether that principal is or is not resident within the local jurisdiction 
the service upon the recognized agent is good service upon him A 1 
R (1931) p 282-133 tnd Cus 679-Jo Pat 441 Recogniied agent as such 
has no nght of audience ^ * R 1934 Cal 563 Act in Court must be done by 
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unless provision IS made for payment of the itiorney except %\herethe attorney 
has by his own conduct or misconduct discliarged hiroself A I. R 1934 Cal 58 
Sub-rule (3) — This sub rule defines the letm ‘until all the proceedings of the 
suit are ended ” Defendant’s attorney cm appeal against order refusing to set- 
aside tr/ur/^ decree AIR 1927 Lah 134=99 Ind Cas 690 Advocate appointed 
m a case can present appeal also AIR 1930 Lab 68 = 116 Ind Cas 184 Appeal 
includes second appeal also AIR 192S Lah 733=108 Ind Cas 513 No fresh 
power required for appeal if pleader appointed to prosecute all litigations ot suit 
A I R 1926 Lah 32=6 Lah 461 = 20 P L R 721=91 Ind Cas 30 Fresh 
\aLaIatnama IS not required for representation of pUmt A I R 1923 Nag 182 = 6 
N L. J 100=71 Ind. Cas 436 VaLalatnama embodied m general terms does not 
include power to refer a suit to arbitration A I R 1924 Nag 338 = 79 Ind Cas 48 
Sub rule (5) — Sub-role (s) is inconsistent with the rules of the Calcutta High 
Court framed under s 37 Letters Patent of 1865, as such the rules framed under 
s 37 Letters Patent are to prevail A 1 R 1932 Cal 1 = 135 Ind Cas 789, 35 
C W N xioo 

5. [S 40] Any process served on the pleader of any parly or left at the 

, , o&ce or ordinary residence of such pleader, 

or process on pleader a„d »haher the' same rs for iho personal 
appearance of the parly or not* shall be presumed lo be duly communicated 
and made known to the party whom the pleader represents) andi unless the 
Court oiherwiae directs, shall be as eflectual for all purposes as if the same had 
been gnen to or served on the party m person 

N B — Vide Madras Nagpur Oudb and Patna rules for amendment of this 
rule 

Scope-^Noiice to duly appointed pleader is good nonce to ihe client AIR. 
1928 L^ 426=108 lad Cas 62 He is bouud to protect client’s inierest AIR 
1922 Oiidh 75 = 250 C 40 = 90 L J 170=67 Ind Cas, 554 Signing order sheet 
by pleader is sufficient notice A I R 1927 Pat ]35=)926 Pat 161 = 7? L. 'T 
739=95 Ind Cas 331 Communication of order of filing award to pleader is suffi- 
cient compliance with para 10 schedule 3 A I R 1937 Cal 619=450 L J 458= 
103 Ind Cas 635 

6 [S 41.] (2) Besides the recognised agents described m rule a any 
person residing witbin the jurisdiction of the 
Agent 10 accplservroo ^ appointed an agent to accept 

service of procees 

(2) Such appointment may be special or general and shall be made by an 
. . . . 1 , ^ instiument m writing signed by the principal, 

general, a ceitifled copy thereof shall be filed 

m Court 

N B — Vide Sindh rules for amendment 


Iiisl%tutivn of Suits* 

, , , , 1. [S 48 1 (/) Lvery suit shall be instituted 

bull to be comiiieiiced by piesentmg a plaint to the Court or such officer 
^ as It appoints in this behalf 

(3) Every plaint shall comply with the rules contained in Orders VI and VII, 
so far as they are applicable 

B For local amendments in Allahabad and Oudh, vide infra 

Scope— Pre«entalioo ol phmt IS the starting point of a case AIR *929 

480=133 Ind Cas 550 It doss not matter if It 15 imperfect at the ®*J‘’*"|- ' 

lion L I R i92YSind 166=17 S.L R 223=8$ Ind Cas S93 
laniiatly in accordance wuh order VI and VII IS valid cien with 
A I R 1921 Sind 166=17 S L.K 223=85 Ind Cas S93 Presenutioa n proper 
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3ub rule (l)—ViLalnniiH'v must beir Dimes' or lutlionicd agent’s signature 
A 1 H 19*1 Nag 27, A I U 1Q27 Lah 382 = 100 Iml Cas 838 Acceptance of power 

may be verbal. 43 C 881=23 C L I 297=20 C W. N 287=38 Ind Cas. 395 » 

A I U 1926 Lab 32 , but sec 20 C W N 183=38 Ind Cas 831 , A I R *9^3 

Lah 402=84 Ind Cas 51S Advocates' power may be verbal A I R 1926 Pat 73“ 

4 P 766=7 P L T 362 = 92 Ind Cas 179, 88 Ind Cas 9i = <'LI K 1925 

614=6 P L r 380=1925 Pat 233 Ifname appears it can be signed by another 

pleader even after It IS filed A 1 R 1922 Pat 504=3!* L T 447=68 Ind Cas o>9 
A duly accepted z'jAi/i/rnwri without pleaders' name inibody is not invaito 
12 N L R 189=37 Ind Cas 103 . 55 hid Cas 41S , la Pat L T. 558=133 ^ 
Cas 171 .41 Ind Cas 685 , A I R 1923 Nag 182" -oN 1 R 16=6 N L J ‘o®** 
71 Ind Cas 436, A I R 192* All 210=43 A , ' ■ 

410 , but sec A I R 1931 AH 767=1931 A L J 9 ^ ' 

second grade pleader to appoint other pleader 

J 54*='t«8 Ind Cas 58 Where appeal was filed with powers of attorney, 

quent filing, of the same docs not save hiDiiaiioo. 33 P L R 517 .bs 

is filed by a pleader in whose favour a valid vaijf itnama has not been . j 

proper procedure is to return the plaint to the pleader who presented it *3 

Ha. s66-„3. a L j 983-,V I R 1931 All 767 A <1='“'!™ f “/"S 

ol plaint on account of failure to comply aviib the loai 

3, rule 4 IS a mere irregularity and can be cured under s 99 
A. L J 777 (F. B ) 

Sub-rul© (Sl-Power of Plcadcr f g-T-ieo In/ Ca? 

AIR 1930 Cal pi-34 of ihewse^if sufficient grounds 

374 Appointment of pleader is not shown A I R 193® Pat 403- 

for Courts sanction w ‘"."’‘^^i^lol'cas 350 Termination of power svitbput 
9 Pat 865=11 P L T 371-^7 A I R«93oUht34 Mere dismissal of 

luiror passing ^ 

1929 Lah ,90=30 P 


it delegate his power to 
Court A I R 1922 Cal 
Ind Cas 81 Pleaders 
CO an end and is enfor 

'’cas“”5T 'Aml'on'i'g conduct o( on'e paiticula/ maucr is special 
808=41 Iiw Cas 320 811=36 Ind Cas 80s , see A I R 1930 Bom 511 = 

^ri7l«J38 Ind Cas 609 Rover of pleader appointed 
- -.rd in nJr irrSnated by minor's attaining majority (1917) M W N 
■ , engaged m trial Court unless 

* * ige 146 Ind Cas 363 = A 1 R 

is appointed only for the lower 
219=145 Ind Cas 760, see also 
245 A pleader not specifically 
136 Ind Cas 712=33 P L R 
388'=A I R >933 373 When an appellant dies his power of attorney m 

favour of his counsel ceases to be operative and the counsel Can not file an appi ca 
lion on behalf of the legal representatives to bnog them on record without a fresh 
power from such legal representatives 32 P L R 389 The practice of the 
Calcutta High Court has always been that no order for change of attorney is made 


(#) Every such appointment when accepted by a pleader, shall be filed m 

Court and shall be considered to be m force until determined with the leave of the 

Court by a writing signed by the client or the pleader, as the case may be 
and filed in Court, or until the client or the pleader dies or until all proceedings’ 
m the suit are ended so far as regards the client * 

fj) No advocate of any High Court esubhshed under the Indian High Courts 

Act, t86i, or of any Chief Court, and no advocate of any other High Court who 
15 a barnsier, shall be required to present any document empowering him to act 
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(a) Where the Court sees reason to require Ihe personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance 

Scope — Where the Court fines 1 date for the personal appearance of a party 
The suit cannot be dism ssed for 
39A 476 =»i 5 a L J 522 «j 9 
< nade to seiic summons personally 

ed to receive summons appeal to 
setaside expatle decree must succeed AIR 1932 Cal Ind Cas 292 

The Court under this rule cannot compel the personal nppearance of a 
lady on the ground lint at her exaniinatioa 111 commission she was tutored This 
rule confined to those cases in which tl c Court before the issues are framec) desires 
the personal attendance of a party 55 A 665 ^ n 6 Ind Cas 885^1933 A. L J 
t384-A I R i9j 3 All 531 28 N L. R 146^140 Ind Cas 716=^ I R 1932 

Nag i3j 

No party to be ordered to 

appear m person unless 4 " [S 67 ] No party shall be ordered to 

resident within certain appear m person unless he resides — ■ 

limits 


^a) within the local limits of the Courts ordinary original jurisdictioni 
or 

{b) without such limits but at a place less than fifty or (where there ts rail 
way or steamer communication or other established public convey 
ance for five sixths of the distance between the place where he rest 
des and the place where the Court is situate) less than two hundred 
miles distance from the court house 
N B— For local aineadmeat m Allahabad vide tn/ri 


for final 


[S 68 ] The Court shall determine at the time of issuing tb< 
e, . , summons whether it shall be for the settlemeni 

Summons to be cither to issues only, or for the final disposal of the 
suit , and the summons shall contain a direction 
accordingly 

Provided that, in every suit heard by a Court of Small Causes, the 
summons shall be for the final disposal of the suit 


settle issues or 
disposal 


N B — For local amendment m Madras vide tn/ra 


Notes — In simple cases a summons for the final disposal of the suit should be 
issued 38 B 377(379)— 16 Bom L R 39=24 Ind Cas 665 In a mortgage suit 
a summons for the settlement of issues should be issued / 6 t(f 


6 [S 69 ] The day for the appearance of the defendant shall be fixed 
, . . with reference to the current business of the 

of defendant “PP^^rance Court the place of residence of the defendant 
and the time necessary for the service of the 
summons and the day shall be so fixed as to allow the defendant sulhcient 
time to enable him to appear and answer on su''h day. 


Notes— Vide 3 M H C R 167 7B H C R 138, JW R (Act X) 39 
I L B R 226 , 17 Ind Cas 351 = 8 SLR 153 


7 [S 70 ] The summons to appear and answer shall order the defen- 
Summors to order defend “> produce all documents m his possession 

ant to produce documents or power upon which he intends to rely m 
relied on by him support of bis case 


8 [S 7 1 ] Where the summons is for the final disposal of the suii 
«-> r r _ It shall also direct the defendant W produce, 

On issue of summons for .u j r 1 r « nna'.r-.nn. nil witnesses 
Imil disposal dofeodant 10 on ths f.itd (or hu appciraiitt. 
bo directed to produce his upon whose evidence he inicaos to » / 
witnesses support of bu case 
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when It IS presented to Head mmistcnal ofticcr authorized to receive plaint 40 Ind 
Cas 587 = 6 L W 16 (on appeal 40 M L J 229=19 A. L J l6l P C) Plaint 
must be validly signed 23 Uom L R gil=.68Ind Cas 217 , A I R. 19*4 All 
54 = 45 A. 701 = 21 A L J 678 = 77 tnd Cas 30 I limt presemed out of office 
hours IS not good presentation \ I R i 25 Mad 201 = 2,0 L W 635 = 82 Ind Cas 
928 But when acccpie 1 It IS good presentation A 1 H 1924 Mad 448=47 M 

312 = 46 M L 3 7S-19 L W 468=79fDd Cas 1017 Plaint presented at Judges 
residence after usual hours is val d presentatton \ I R 1922 Nag 167 = 65 Ind 
Cas 674 Where a blank plaint has been signed by the plaintitT it cannot be 
treated as a proper plaint \ L R 1934 All 39=2 A W R 932 The absence 
of signature or verificai on or for the matter at that the absence of presentation 
on the part of some of the plainiins out of several docs not affect the jurisdiction of 
the court ai 1 the su t must be deemed to have been duly instituted on tbeir behalf 
ad authority 134 Ind Cas 26=1931 A L. J 

■ A plaint IS presented when le is handed over to 

AIR 1934 Bom 91 

2 58 ] The Court shall cause the particulars of every suit to be entered 

npcT,<!»prnf<;niis in a boolc to be kept for the purpoSB and called 

^ the register of civil suits Such entries shall be 

numbered in every year according to the order in which the plaints are 
admitted 

ORDER V. 

Issue and Service of Summons 
Issue of Summons 

1 [S 64] (/) When a suit has ben duly msUtuied a summons may be 

*■ _ * issued to the defendant to appear and answer the 

claim on a day to be therein specified 

Proviaed that no such summons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the plaintiff's claim 

( 3 ) A defendant to whom a summons has been issued under sub rule (r) may 
appear — 

(u) in person or 

(i) by a pleader duly instructed -rod able to answer all material questions 
relating to the suit, or 

(f) by a pleader accompanied by some person able to answer all such 
questions 

(j) Every such summons shall be signed by the Judge or such officer as he 
appoints, and shall be sealed with the seal of the Court 

N B — For local amendment m Oudh vide rw/nr 

Scope — Onus of proving service of summons IS on the plaintiff A I R 1925 
Cal 801 = 52 C 453=88 Ind Cas 929 Where there is allegation that summons 
was not served by fraud the defendant must prove it A I R 1922 Pat 291=3 
P L T 451 = 66 Ind Cas 137 Where no date is fi^ed suit cannot be dismissed 
for default under Order IX rule 3 A 1 R 1921 Lah 320=27 P L R 1921 = 60 
Ind Cas 47S Sub-rule is equally applicable m the case of a plaintiff A I R 
1924 Mad 842=17 M L J 514=20 L W 795=82 Ind Cas 107 It is not sufficient 
appearance, when a pleader instructed only to apply for adjournment does so 
A I R 1927 Rang 46=4 Rang 408=99 Ind Qis 717 , see also 24 M L j 
235=18 Ind Cas 360 

2 Is 65 ] Every summons shall be accompanied by a copy of the 

copy or suiomont a,.no^od by a concisp 

to summons 

3 [S 66] W Wheie the Court sees reason to require the personal 

^ appearance of the defendant the summons shall 

or pSiR appear m person day“he^rma 
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(a) Where the Court sees reason to require the personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance 

personal appearance of a party 
The suit cannot he dismissed lor 
39A 476=>5 A L J 522 = 39 
I , * lacte to ser\B summons personally 

d 10 receive summons ^peal 10 
setaside txpdtie decree must succeed AIR 1922 Cal 128=70 Ind was 292 
The Court under this rule cannot compel ibe personal appearance of a 
lady On the ground that at her cximinaiton 111 commission she was tulotcd Tins 
rule IS condnej to those cases in which the Court before ihe issues are framed desires 
the personal attendance oj a party 55 A 665 = 146 Ind Cas 885=1933 A L J 
>384- A 1 R 1933 All 53I 23 N L. R 146=140 Ind Cas 716= A I R 1932 

Nag 135 

No parly to he ordered to 

appear in person unless 4 [S 67 ] No parly shall be ordered to 

resident within certain appear in person unless he resides — 

limits 


vrithin the local limits of the Courts ordinary original jurisdiction! 
or 

(i) without such limits but at a place less than fifty or (where there is rati 
way or steamer communication or other established public convey 
ance for five sixths of the distance between the place where he rest 
des and the place where the Court is situate) less than two hundred 
miles distance from the court house 


N B —For local amendmeot m Allahabad vide tnfrx 

5 [S 68 ] The Court shall determine, at the time of issuing tbs 
summons whether it shall be for the settlement 
of issues only, or for the final disposal of iho 
suit , and the summons shall contain a direction 
accordingly 

Provided that, in every suit heard by a Court of Small Causes, the 
summons shall be for the final disposal of the suit 


Summons to be either to 
setlle issues or for final 
d sposal 


N B — For local amendment m Madras vide infra 


Kotos — In simple cases a summons for the final disposal of the suit should be 
issued 38 B 377 (379)= 16 Bom L R 39=24 liwi Cas 665 In a mortgage suit 
a su-mmons for the settlement of issues should be issued /itef 


Q [S 69 ] The day for the appearance of the defendant shall be fixed 
, , , with reference to the current business of the 

ofdS&'°‘ Court, ihe place of residence of the defendant 

and the time necessiry for the service of the 
summons , and the day shall be so fixed as to allow the defendant sufficient 
time to enable him to appear and answer on su'-h day. 

Notes— Vide 3 M H C R 167 , 7B H C R 138 , sW R (Act X) 20 
I L B R 326 , 17 Ind Cas 351 = 85 L R 153 


7 [S 70 ] The summons to appear and answer shall order the defen- 
Summorslo order defend dant to produce all docuinents in his poijession 
ant to produce documenis power upon which he intends to rely m 

relied on hy him support of his case. 


8 (S 7 f] Where the summons is for the final disposal of the suit 
On issue of summon, foi to produce,’ 

linal disposal, defendaot to fued for his appearance, all witnesses 

be directed to produce his upon whose, nee he intends to rely m 
witnesses support of hi 
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when u IS preseiucd to Head ininistcnal ofiicer aulhoriz&I to receive plaint 40 Ind 
Cas 587=6 L W 16 (on appeal 40 M L J 329319 A L J l6l P C) PUmt 
must be vilidJy signed 23 Uotj L R 9 (fed 51 nd Cas 2*7, A I R. 1924 All 
S4»45 A. 701 = 21 A L J 673 = 77 Ind Cns 30 Plaint presented out of office 
hours IS not good presctuilioii A I It 1 25 AJid 301=30 I. W 655 = 82 Ind Cas 
928 But \ihcn accepted It IS good prcseniitioit AIR 1924 Mad 448=47 M 
312 = 46 M L J 78=19 L \V 463 = 79 lDd Cis 1017 Plaint presented at Judge s 
residence after usual hours IS valid presentation A I R 1922 Nap 167 = 65 Ind 
Cas 674 Where 1 blank phmi has been s gned by ilie plamiiif it cannot be 
treated as a proper plaint A L R 1934 AB 39=2 A W R 932 The absence 
of signature or verification Or for ihe matter ot ihat llic absence of presentation 
on the pan of some of the pJaiiitifis out of several docs not affect the jurisdiction of 
to have been duly instituted on their behalf 
id authority 134 Ind Cas 26=1931 A L. J 
A plaint IS presented when it is handed over to 
A I R 1934 Bom 91 

2 [S 53 ] The Court shall cause the particulars of every suit to be entered 
Rp<T,«<firofsuifs in a book to be kept for the purpose and called 

® the register of civil suits Such entries shall be 

numbered in every year according to the order in which the plaints are 


Issue and Service of Summons. 

Issue of Summons 

1 rS 641 (/) When a suit has ben duly insUiuted a summons may be 

*■ ^ issued 10 the defendant to appear and answer the 

ijumroons ^ therein specified 

Provided that no such summons shall be issued when the defendant has 
appeared at the presentation of the plaint and admitted the pJanniff's claim 

(^) A defendant to whom a summons has been issued under sub rule (ij may 
appear — 

(fl) in person, or , * 

(<>) by a pleader duly instructed md able to answer al] material questions 
relating to the suit, or 

(r) by a pleader accompanied by some person able to answer all such 
questions 

(j) Every such suoioions shall be signed by the Judge or such officer as be 
appoints, and shall be sealed with the seal of the Court 

14 B — For local amendment m Oudh vide r/r/m 

Scop© — Onus of proving service of summons IS on the plaintiff AIR 1925 
Cal 801 = 52 C 453 = 88 Ind Cas 929 Where there is allegation that summons 
was not served by fraud the defendant must prove it A I R 1932 Pat 291=3 
P L T 451 = 66 Ind Cas 137 Where no date is fixed, suit cannot be dismissed 
for default under Order IX, rule 3 AIR 1921 Lah 320=27 P L R 1921=60 
Ind Cas 475 Sub-rule is equally applicable m the case of a plaintiff AIR 
1924 Mad 842=17 M L J 5t4®’2oL.W 795=82 Ind Cas lof Jt is not suBicient 
appearance, when a pleader instructed only to apply for adjournment does so 
air 1917 Ring 46=4 Rang 408=99 Ind Cas 717 , see also 24 M L j 
23^eBi8Ind Cas j6o 

2 JS 653 Every summons shall be accompanied by a copy of the 

cop, or sratement onneved b, a conc.ffi 

to summons 

3 tS 66] (^) Wheie the Coon sees reason to require the personal 

, J f J . appearance of the defendant, the summons chill 
o?pTamiK appeir ,n ‘he 
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(j) Where ihe Court sees reason to require the personal appearance of the 
plaintiff on the same day, it shall make an order for such appearance 

■ personal appearance of a party 

The suit cannot be dismissed for 
. „ 39 A 476 “«S a L J S 22 = j 9 

Hd Cas, 6 j 4 ^\here no sufficieni alteoipt is made to serve summons personally 
and the person served IS not shoi\n to be nutliorized to receive summons appeal to 
setasidc tx paiie decree must succeed A. I R 1923 Cal 123:370 Ind Cas 292 
Tbe Court under this rule cannot compel tbe personal appearance of a /or'ifimrMr/i 
lady On the (.round that at her examinanon m commission she was tutored This 
rule u con 5 ncd to ihoac cases in which ll c Court before the issues arc framed desires 
the personal atiendancc o( a party 55 A Ind Cas 885 b»I933 A L J 

Jj84s\ 1 R 1933 All 551 23 N L. R 146:3/^0 Ind Cas 716= A I R 1932 

Nag 13, 

No parly to be ordered to 

appear in person unless 4 [S 67 .] No party shall be ordered to 

resident within certain appeal m person unless he resides — 

limits 


within the local limits of the Courts ordinary original jurisdtctioni 
or 

(b) avithout such limits but at a place less than fifty or (where there is rail 
way or steamer communication or other established public convey 
ance for five sixth* of the distance between the place where he rest 
des and the place where tbe Court is situate) less than two hundred 
miles distance from the court bouse 


K B —For local amendment m Allahabad vide tn/rx 

5 [S 08 ] The Court shall determine, at the time of issuing the 
c, .LI. summons whetbei it shall be for the settlement 

Summons to be either to of issues only, or for the final disposal of iho 
dtspoial**^** summons shall contain a direction 

^ accordingly 

Provided that, m every suit beard by a Court of Small Causes, the 
summons shall be for the final disposal of the suit 


N B — For local amendment m Madras vide infra 


Notes— In simple cases a summons for the final disposal of the suit should be 
issued 38 B 377 (37g)=i6 Bom L R 39=24 Ind Cas 665 In a mortgage suit 
a summons for the settlement of issues should be issued Ibid 


6 [S 69 ] The day for the appearance of the defendant shall be fixed 

, , . with reference to tbe current business of the 

of d'fe^ daft appearance Comj ij,e place of residence of the defendant 
® *’ and the time necessary for the service of the 

summons , and the day shall be so fixed as to allow the defendant sufbcient 
time to enable him to appear and answer on su''h day. 

Notes— Vide 3 M H C R 167 , 7B H C R 138 , sW R (Act X) 39 , 
I L B R 226 , 17 Ind Cas 351 = 8 SLR 153 

7 [S 70 ] The summons to appear and answer shall order the defen* 

Summers to order defend *0 P^duce all documents in his possession 

ant to produce documents or power upon which he intends to rely m 
reled on by bim support of bis case 

8 [S 7 1 ] Where the summons is for ihe final disposal of the suit, 

On issue or summons for “ .tall dutadant Ijj produce, 

final disposal, defendant to ‘be day fixed for his appearance, all witnesses 
be directed to produce his upon whose, evidence he intends to rely m 
witnesses support of his case. 
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StniCL of Sumntotis 

9 [S 72 .] (/) Where the defendant resides withm the jurisdiction 
Dehvery or Iransm.ss.on of ?' >vh,ch the suit is instlluled or 

summons for service agent resident within that jurisdiction 

who is empowered to accept the service of the 
summons, the summons shall, unless the Court otherwise directs, be delivered 
or sent to the proper ofheer to be served by him or one of his subordinates 

(2) The proper officer may be an officer of a Court otlier than that m 
which the suit is instituted, and where he is such an officer, the summons may 
be sent to him by post or in such other manner os the Court may direct 


ij jurisdiction is irregular AIR 1925 
Rang 3*S~3 R^ng 239.389 Ind Cas 870 The defendant can appear and defend 
a suit where plaintiff has given a wrong address of him 60 C 98.3143 Ind Cas 
7io = A I R 1933 Cal 274 


10 [S. 73 ] Service of ihe summons shall be made by delivering or 

,, , . tendering a copy thereof signed by the Judge or 

Mode of service such officer as he appoints m this behalf, and 

sealed with the seal of the Court 


N B —For local amendment m Lahore vide tn/rj 


Mode of service— Service not made by officer of Court is irregular A L R 
1925 Rang 32 S =*3 Rang 239-89 lad Cas 870 Identifier need not be 
supplied hy party He may be resident of the village knowing the 
defendant A 1 R 1923 Pat 114=3? LT 498-65 Ind Cas 49 Where service 
IS not personal rules of procedure must be stncily complied with 46 Ind Cas 277 
Summons was held to be duly served by affixture where without accepting copy 
tendered by process server defendant shut himself up in house and ihe «Py 
affixed to the door of the house 38 Ind Cas 54; , sue also A. I R > 93 * 150— 

laP L T 9ii = i3Slnd Cas no 


Case under Punjab Amendment— Vide A I R 1926 Lah S79f95ln'l Cas 
874, 99 Ind CaS 909=A I R 1927 Lah 157-9 Lah L J 96*99 909, 

101 Ind Cas 615- A I R 1927 Lah 376 , A I R 1929 Lab aJS***® Ind Cas 670 


11 [S 74 ] Save as otherwise prescribed, 
Service on sevcrnl defen where there are more defendants than one, 
dants service of the summons shall be made on each 

defendant 

12 [S 75 ] iVherever it is practicable, service shall be made on the 


Service to be on defendant 
m person when practicable or 
on his agent 


c«„nr,ft—Fffort should be made to serve the summons personally 29 M 
2a atC 447-23 C L j ,83-20 C W N 173-34 Ind Cas 799 . *3 Ind Cas 
ill’ Se7v.ee of summons on is not valid 23 O C 104-57 Ind Cas 563 
Service of summons on paniattasnm laiy not being practicable affixing copy of 
summons at her res dence is sufficient 57 Ind Cas 594, 72 Ind Cas 910- 
A. ! R 1923 Pat 433—4 P L T 89 Service on guardian ad litem is sufficient 
A- J R. 1926 Cal 1106 — 30 C W N 919—97 Ind Cas 614 Where the defendant 
residing in British India at the time of the insiiiution of suit, is outside British 
India at the time of service of summons the service should be effected by nffiixing 
the summons to his last known place of residence and by registered post 32 Ind 
Cas 820 Where no sufficient attempt ts made to serve summons personally 
service on cousin is not proper 70 Ind Cas 292— A I R 1922 Cal 128 
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13 [S. 76 ] (0 In a suit relating to any business or work against a 

person who docs not reside within tlie local 
Service on agent by whom of the jurisdiction of the Court from which 

defendant carries on business gymnions is issued service on any manager 
or agent, who, at the lime of service, personally carries on such business or 
work for such persan within such limits shall be deemed good service 

(a) For the purpose of this rule the master of a ship shall be deemed to bo 
the agent of the owner or charterer. 

Scope — This rule docs not apply where suns ire brought iRiinst persons 
in their individuil cap-icit) AIR igai pat j76«(i^ 23) Pat 76*3 P L T 
29=62 Ind Cas 927 Service of summons on the Foreign Corpontion c.in be 
made on ns agcni who carries on business in llril $Ii Indii on IIS befalf 43 C L J 
576=A 1 R 19-6 Cal 1030 = 97 Iml Cis 286 

14 . [S 77 ] Where in a suit to obtain relief rc*pccting, or compensation 
ScrM« on oKcni .n charge Jo. iminmcablc propcily, semeo can- 

m suits for immoveable pro "ot us made on the defendant m person, and the 
perty defendant has no agent empowered (o accept the 

service, it may be made on any agent of the 
defendant in charge of the propctt) 

15 [S 78 I Where in any suit the defendant cannot be found and has no 
Were semee raiv be on cmpo««c<> Jo accept scnice of tho 

male member of defendants summons on Ins behalf service may bc made on 
family any adult male member of the family of the 

defendant who is residing with him 

^x/jatulton—A servant is not a member of the family within the meaninc 
of this rule 

N B —For local amendments in Allahabad, Calcuita, Lahore Madras Oudh and 
Rangoon vide infra 

Notes— Attempt should be made to And out ihe defendant, by an enquiry from 
his neighbours and other persons This rule must be strictly followed A I R 
1921 Cal 638=3; C L J 203=26 C W N 3S9=68 Ind Cas 991 , see also 
A 1 R 1934 Pat 274 Service on son will bind the father, if he 1$ adult 26 
C W N 359 - 35 C L J 203-68 Ind Cas 991 , see also 37 C L J 478-A I R 
1923 Cal 682 = 7$ Ind Cas 10^ Service of notice to is no nonce to party 

or pleader 4$ Ind Cas 932=* to; P W R 1918 A servant is not a member 
of the family A I R 1927 Lah 302 ■ 


one defendant is not service on all 

16 . [S. 79 ] Where the serving officer delivers or tenders a copy of the 
Person served lo s.gn nek lo Ihe defendanl personally or to an 

nonriedgment agent or other person on his behalf, he shall 

require the signature of the person to whoni the 
copy is so delivered or tendered to an acknowledgment of service endorsed on 
the original summons 


17 . [S. 80 ] Where the defendant or Ins agent or such other person 
Procedure when defendam aforesaid refuses to sign the acknowledgment, 
refuses to accept service, or or where the serving officer, after using aj* oue 
cannot be found and reasonable deligence, cannot find the defend 

ant and there is no agent empowered to accept 

service of the summons on his behalf, nor any other person on whom service 

can be made, the serving officer shall affix a copy of the summons on the 
outer door or some other conspicuous part of the bouse in which the defendant 
ordinarily resides or carries on business or per works for gain, an 

shall then return the original to the Court from it was issue<L^w> 

report endorsed thereon or annexed thereto staling th has 
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iitrJiCt, if Summons 

9 [S 72,] (/) Where ibe defendant resides wubin the junsdiction 
Delivery or transmission of Court in \shich the suit is instituted, or 

summons for service nas an agent resident within that jurisdiction 

who IS empowered to accept the service of the 
summons, the summons shall unless the Court otherwise directs, be delivered 
or sent to the proper ofhcer to be served by him or one of his subordinates 

( 2 ) The proper officer may be an officer of a Court other than that m 
which the suit is instituted, and, where he is such an officer, the summons may 
be sent to him by post or m such other manner as the Court may direct 

Kotes Service by registered post if brought mto question very slieht evidence 
IS necessary to displace it A I R 192 » 


7lo»A I R 1933 Cal 274 


The defendant can appear and defend 

of him 60 C 98=^143 Ind Cas 


10 [S 73] Service of the summons shall be made by delivering or 
tendering a copy thereof signed by the Judge or 
such officer as he appoints in this behalf, and 
sealed with the seal of the Court 


N B —For local amendment m Lahore vide tn/ra 


Mode of service —Service not made by officer of Court is irregular AIR 
1925 Rang 32 S “3 Rtng 239-89 Ind Cas 870 Identifier need not be 
supplied by party He may be resident of tbe village knowing the 
defendant A I R 1923 Pat 114-3? L T 498-65 Ind Cas 49 Where service 
IS not personal rules of procedure must be strictly complied wilh 46 Ind Cas 377 
Summons was held to be duly served by affixture where without accepting copy 
tendered by process server defendant shut himself up rn house and the copy was 
affixed to the door of the house 38 Ind Cas 545 , see also AIR > 93 * 150— 

13 P L T 911-135 Ind Cas no 


CaseunderPunjab Amendment— Vide A I R 1926 Lah 579-95 lud Cas 
874 99 Ind CaS 909= A I R 1927 Ub IS 7-9 Lah L I 96=99 Ind Cas 909 . 
10: Ind Cas 615= A I R 1927 Lah 376 , A I R 1929 Lab 335-110 Ind Cas 070 


II [S 74 ] Save as otherwise prescribed. 
Service on severni defen where there are more defendants than one, 
danfs service of the summons shall be made on each 

defendant 


12 [S 75 ] Wherever ^ practicable service shall be made on the 
defendant in person, unless be has an agent 
Service to be on defendant empowered toaccept service, in which case service 
m person when practicable or agent shall be sufficient 

on hts agent 


Scope —Effort should be made to Mrve the summons personally 29 M 
^24 43C 447-23 C L J 183-20 C W N 173-34 Ind Cas 799 . 23 Ipd Cas 
124' Service of summons on is not valid 23 O C 104 — 57 Ind Cas $6$ 

Service of summons on par iatiashtn lajy not being practicable affixing copy of 
summons at her res dence is sufficient $7 Ind Cas 594, 73 Ind Cas 910- 
A 1 R 1923 Pat 433—4 P L T 89 Service on guardian ad litem is sufficient 
A, 1 R 1926 Cal 1106=30 C W N 919=97 Ind Cas 614 Where the defendant 
residing in British India at the time of the inst tution of suit, is outside British 
India at the time of service of summons tbe service should be effected by affiixing 
the summons to his last known place of residence and by registered post 32 Ind 
Cas 820 Where no sufficient attempt is made to serve summons personally 
service on cousin is not proper 7 ° Ind Cas 292 =A 1 R 1922 Cal 128 
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13 [S. 78] ( 1 ) In a suii relating to any business or work against a 

person who docs not reside within the local 
Venice on agent b) nbom imiiu of (he jurisdiction of the Court from which 
defendant carries on business su unions is issued sctiice on any mamget 

or agen . . . on such business or 

work for • 1 i ,ood service 

(r) . • I . hall bs deemed 10 bo 

the agent of the owner or charterer. 

Scope — This rule does not aMv wirr/* si»« * ► igln -igunsl person* 

- I Pat ;6-3 1» L T 
• Corponiion cm be 

• • bcUlf 43 C L ] 

, w-rv t IN tj.uv.ai I0j0«a97 Ir t Cas }£ 6 . 

I4v [S 77] Where in a suit to obtain relief re‘pc(ling. or compensation 
. for wrong to, unmovcibfc propcrlv, service can 
bervicc on agent incharce . " 1 .. 1 r r ^ 1 .1 

m su.is (or immoiuble pro m person, anj the 

petty defendant has no agent cnipoircred to accept the 

service. It may be made on any agent of the 
defendant m diargc of the propcrij 

15 is 78 1 Where m any suit the defendant cannot be found and his no 
mer. ssrsice mij he no »S«'‘ cmpo.cica In accept semeo of the 
wale member of defco Unt 5 sutumont on Im behalf Service may bc made on 
family any aduU male member of the family of the 

r...- , . defendanr who IS residing with him 

oflhi7r»l« ’'’“"‘"S 

Ra5^o?n7fdV«,%’ I ahorc Ocll, ,n0 

Ifotes-Alltiiipt should Ijo made lo fmd out ihe dcrendani, h» an cnouirv from 
his neighbours and other nersons This rale muii be slricilyro o!SJ X In 
1 9a I Cab 6 u 8 = 3S C L j aoj 26 C W N 3,9-68 Ind 'cCa L afro 

A I R 1934 Pat 274 Service on son will bind ihe faiher if ],e 
C W N 359«3S C L J 203-68 Ind Cas 99t sec also i? C L I 478 - a I It 
1913 Cal 08 j «75 Ind Cas 10, Service of nonce lo j* nn ■^nrir'A e^ * ' 
or pleader 45 Cas 93* = io5 P W R 191S A lemm ^nTa 
of ibe family A 1 R I9J7 Uh 201=8 Lah 54=102 ind Cis 521^ ScTvm^of 
summons on son 15 not service on faiber were ibe son is not hvniir with fiiK 
34 P L R 9fr3“A ■ R 1933 halt 797 "'here m an ejeament suit there are So- 
dams in different villages, service of pro css on one delendant is not service on ill 
17 R D do8=i4L R 500 (Rev) 

16. [S. 79] Where the serving officer delivers or tenders a copy of the 
, , summons to the defendant personallv or tn 

nSgmSr'’ fgen. or other person on h,s behJV. L‘°shan 

® require the signature of the person to whom the 

Copy IS so delivered or tendered to an acknowledgment of service endorsed on 
the original summons 


17. tS 80 ] Where the defendant or his agent or such other person 
as aforesaid refuses to sign the acknowledgment. 
Procedure when defendant „jjgre jbe serving officer, after using all doe 
refuses to accept service, or fg^jonable deligence, cannot find the defend- 

cannot be louna empowered to accept 

service of the summons on hvs behalf nor any other person on whom service 
can be made, the serving officer shall affix a copy of the suminons on the 
outer door or some other conspicuous part of the house m which the defendant 
ordinarily resides or carries on business or personally works for gain and 
shall then return the original to the Court from which it was issued, with a 
report endorsed thereon or annexed thcveio stating that he has so affixed the 
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conv the Circumstances under whidi he did so^ and Rename and address 0^ 
the ^taon (if any) by whom the house was identified and m whose p 
the copy was affixed. 

N B — 1 or local amendments in Calcutta vide infra 
Notea— Mere absence of the defendant does not enmie 

summons on the door of lus house He must make sum .jVd ^Cas 

above procedure I R igjoUh iga-ii^Ind Cas 178=3* 

Hi. 32 Ind Cas. 8:6 23 C L J 83“*3 C 4*7 = 30 C W 

Ind Cas 709 , 39 Ind Cas 5** , A. t R iga+Cal too* — 40 C L J 1 resort 
Cas 703 A? availbie «=ps w effca. ptssowl musj 1>= Ind Cas 

IS bad to substituted summons A V R *^*5 Cal 617 5u C 79 
SoS.seealsoA 1 R I9S5 Cal 2w=S7C tSd-SS '“i V <9>4 OudI, 

bam 331-27 Bom L R asi-<9B 368-91 Ind Cas 7o . A ' J 'J*’, , r 
337-, o^O L J 337-74 lnd Css ,9a . ■<> O L J ,337-7* M Cas W . A ^ R 
193, Lah 333-73 Ind Cas 34. b«« see 4* M C J 4*7 

S„rd"te;'“Ss.S: B^ll’sr'Ur-'Ves.i; 

'i^r vi.ie'^ao IsntsS,?,! lo^'L’^snlJ.u^efsIsl^e 

Cas 44, Court I PTdstundee Otto ^ ,3 accept setv.ee 

effectual S!'"d Cas 834 Mete aetiveiyo 1 V j5 _ i,„t jea 43 

IB Itself sufficient 99?^ '9to->|4 r R | sunamons during 

lud Cas 7,3-41 PLR 1918-31 J W R >9>S S'lstee by am , 
lemporaty absence on the o“‘« 'door of house .vhtre pai y jj 

sufsV« setvi« A R 1937 Mad 93 4 “ h Vlt got other membe 


hie 10 have Ihe copies avhx^ i r ,ojj pat 440»»3 ra -*3'-— 

tbe omtston to affia tende.ed “?J2,r.^a Cas ^89 

Cal 801 = 52^ * 

B T Act is gu 

175 = 4 pat 13' 

outer door or , , 

resides A I * 
is shown ihit t 

- rfmiainine the name of any witness while there 

Ueporv of a process server » 8^^^ of service cannot be deemed lo have 

w and does not furnish j>r<//u facte proof of due 
t=3t N L R tid=iQ7lnd Cas 666 The service 
delivery of a copy of summons to the defendant 
appcnu his signature to the acknowledgment of 
tmbenl to effect setvvCB m the matmec prescribed 
f’n'SerT RuUtiyoftbeC F Code XI R 1933 A 165- 144 Ind Cas 1019-1933 

a’ 2. j les ; s« aiso 33 P L 1 5-A ■ R >937 hah 59 

.0 tQ RlT Th** serving officer shall, m all cases m which the summons 
*® t {,as heen served under rule endorse or annex, 

EndoTstmtnl of time and cause * 

manner of service original ‘ 

and the manner m which the summons. . - u, 



0 5 p 20 ] 


TUB CODB OP CIVIL PROCBDURS 


441 


the person (if any) identifj mg the person served and witnessing the delivery or 
tender of the summons 

N B — For local amendments m Madras vide tnfra 

Notes — Idcniifier need not be supplied by parly AIR 1923 Pat 114=3 
P L T 498*6j Ind Cas 49 The report of the Nazir is enough 3 \V R Mis 11; 

4 \V H Mis 4 , 13 W R 365 , iS \V R *97. 

19 . [S 82 , first para] Where a summons is returned under rule 17, 
_ , the Court shall, if the return under that rule 

Examination of serving verified by the affidavit of the 

° serving officer, and may, if It has been so verified, 

examine the serving officer, on 01th, or cause him to be so examined by another 
Court touching his proceedings, and may make such further inquiry in the 
matter as it thinks fit , and snail either declare that the summons has been 
duly served or order such service as it thinks fit. 

N B — For local amendment in Madras xidt tnfra 

Notes — Court’s omission to nuke order declaring proper service is essential 
It IS not a mere irregularity A I R 1917 Mad 813 = 39 M L T 34 = 26 L W 

481 = 103 Ind Cas 875, see also AIR 1923 Mad 417 = 15 L W 17 In 

case of subsiiiuted service the requirements of ihe rule must be fulfilled 
43 C 447 = 33 C L J 183 = 20 C W N 173=34 Ind Cas 799 Th court must 
enher declare the service to be sufficient or order such service as 11 thinks fit 1933 
M W V 478=37 L W 023 = A I R 1933 Mad 466-64 M L J 329 , see also 
A. I R 1933 Mad 406=64 M L J 637 ‘"i 933 M W N 257 Declaration 
of due service under this section may be implied or inferred AIR 1933 Oudh 
326 = 90 W N 896 


20 (S 82 , second parat S3 83 . 84 ] (r) Whete the Court is satisfied 
- . , , . that there is reason to believe that the defendant 

Subsmuted service keeping out of the way for the purpose of 

avoiding service, or that for any other reason the summons cannot be served in 
the ordinary way, the Court shall order the summons to be served by affixing 
a copy thcrecf in some corupicuous place in the Courthouse, and also upon 
some conspicuous p >rt oi the house (if any) m which the defendant is known to 
have last resided or carried on business or personally worked for gain, or m such 
other manner as the Court thinks fit. 


Effect ofsubstuuied service 


Where service substituted, 
time for appearance to be 
fixed 


(?) Service substituted by order of the 
Court shall be as effectual as if it had been made 
on the defendant personally 

(j) Where service is substituted by order 
of the Court, the Court shall fix such time for 
’.Va T.’f/ptwaniv.t Wa itieriiicrA v% "ira case may 
require 


N B — For local amendments in Oudb and Rangoon vidt tnfra 
Scope — Subsmuted service amounU to personal service AIR 1928 Mad 
1052-116 Ind Cas 363 , A I R 1928 Mad 815=51 M 860 AIR 1927 Mad 487 
= 52M L j 512 = 101 Ind Cas 651 Substituted service should not be ordered unless 
defendant could not be served m the ordinary way or has refused to accept service 
120 Ind Cas 594. see also (1030) M W N 1227, A I R 1930 Lali 397=129 
Ind Cas 689. 107 Ind Cas 282,94 Ind Cas 395 , 69 Ind Cas 467 . L R 2 A 
244 (Rev) Where subsuiiiuted service is ordered to he effected by means of 
news paper reasonable time to allow newspaper to reach in addiiion to the time of 
ihe nonce IS sufficient L. R 2 A 242 Rev, see also A. I R tg-S Rang 18, = 
6 Rang aiS — lil Ind Cas a?' . A 1 R 1^29 Lah 235=116 Ind Cas 620 
It IS not correct to order substituted service on a person to show cause why he 
should not be appointed guardian AIR 1930 All 6o9=(i93o)A L. / 1020= 
124 Ind Cas 191 Affixation of summons atiihout being accompanied hy copy 
of plaint IS not a sufficient complance wnh the law A I R 1927 Lah. 376=28 
P U R 300=101 Ind Cas 615 Where plaintiff has failed to make enquines 


C C H. Vol I~s6 
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substKutcd service should hoi be onlcred \ I R 1924. Lab i9i«69 Iml Cas 
467 Service by registered post is a poor substitute for personal service A I R 
1932 Bom 377 =’-i 6 B 1^0^23 Dora L, R 908 = 64 Ind Cas 386 Question of 
effecting subs ituted service being primarily on discretion of trial Court, appellate 
Court has only to see that rules of hw arc observed AIR 1931 Lab ii3»3i 
P L R 006=131 Ind Cas 344 AIR. 1Q27 Mad S 87=*53 M L J 477 = 102 Ind 
Cas 243 Where the defendant is avoiding service of summons substituted service 
can be ordered A I R 1932 Mad 472 =ia 8 Ind Cas 146=1932 M W N 133 
The advisability of effecting service by subst tuteJ service is a matter primarily 
for the trial Ccurt and if it «s satisfied on the matters set out m order 5, rule 
2(7 It should order substituted service which is as effectual as if service was made 
peisonallv 131 Ind Cas 344 = 3 * P L R ioo6=A 1 R 1931 Lah 118 , see also 
132 Ind Cas 778 = 140 L } 5 * 8 ='^ f R 1931 Oudh 369 But if for no fault 
of the defendant, a defend im avas never put in a position to know that a 
suit has been msiituted against him whatever sieps might have been taken for serv 
ing the summons on him these steps can never be taken as amounting to due service, 
1931 A L J 1049* \ I R 1931 All 7'*7 (F" B ) see also 134 Ind Cas 1203 = 
air t< 33 * Mad 813 = 61 M L J 920 The dismissal of the suit without affording 
the plaintiff an opportunity to apply for substituted service is illegal and should be 
seiaside ta Pat L T 6 u=A.I U 193* P^t 4=0 . sec also 1930 M \V N 1227 
debtor s house which was occupied by the other 
ubsutuied scnice 1931 A L. J 62=130 Ind Cas 


21, [S 85, first para] A summons may be sent by the Court by which 
It IS issued, whether witbm or without the 
Service of summons 'vhere ptovtnee either by one of its officers or by post 

'Sr? ' "> the High Courtl, havmg 

diction of another Court j„,sd,'ci,on in the place where Ihe defendont 

resides. 

B —For local amendments m Bombay and Rangoon v//fs tn/rJ 

22 [S 86 \ Where a summons issued by any Court established beyond 
, „ . the limits of the towns of Calcutta, Madras, 

Service walim Presidency anj Rangoon is to be served within 

mans issued by Courts out Causes within whose jurisdiction it is to 

' be served 

N B —For local amendments m Bombay and Burma vitie tn/ta. 


Notes— Vide A I R 1922 Bom 377=22 Com L R 908=468 130 = 64 Ind 
Cas 386 

23 [S 85 , second para] The Court to which a summons is sent 

under rule ai or rule as shall, upon receipt 
Duty of Court to which thereof, proceed as if it had been issued by such 
s,uromons is sent Court and shall then return the summons to the 

Court of i«sue, together with the' record (if any) of its proceedings with regard 

thereto 

N B —For local ammendmeots in Rangoon vtdetnfra 

24 [Ss 87 , 88.] Where the defendant is confined m a prison, the 

summons shall be delivered or sent by post or 
‘Service on defendant n otherwise to the officer in charge of the prison 

for service on the defendant 

25 is 89 ] Where the defendant resides out of British India and 

has no agent in British India empowered to 
Service where defendant accept sera ice, the summons shall be addressed 

resides out of ” 

■lodhasnosge "g 

.. hi 

murncation he 
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N B — for local ammendments m Allahabad, Madras, Oudli and Rangoon, 
vide inlra 

Notes — Refusal of letter containing summons amounts to due service A 1 R 
l9joLah 439«3i P L R 36=121 Ind Cas 386 


Service in foreign territory 
through Political Agent of 
Court 


26 [S 90 ] Where- 


(^a) in the exercise of any foreign jurisdiction vested in His Majesty or 
111 the Governor General in Council, a Political Agent has been 
appointed, or a Court, has been established or continued, with poiver 
to serve a summon:! issued by a Court under this Code in any 
foreign territory in which the defendant resides, or 
*[(£) the Governor General in Council has, by notification in the Gazette 
ol India, declared, in respect of any Court situate m any such 
territory and not established or continued m the exercise of any 
such jurisdiction as aforesaid, that service by such Court of any 
summons issued by a Court under this Code shall be deemed to be 
valid service,] 

the summons may be sent to such Political Agent or Court, by post or 
otherwise for the purpose of being served upon the defendant , and, if the 
Political Agent or Court returns the summons with an endorsement signed by 
such Political Agent or by the Judge or other officer of the Court that the 
sttoimons has been served on the defendant m manner hereinbefore directed, 
such endorsement shall be deemed to be evidence of service 

N B —For local amendments to Allahabad, Madras Nagpur and Oudh, Vide 
xtrfra 


Notes —A witness m a foreign state cannot be punished for non appearance 
after service or summons He should be examined on commission 143 lod Cas 
201*1933 M W N 677 = A 1 R 1933 Mad j66=6i M L J 334 

27 [S 422 ] Where the defendant is a public ofP cer (not belonging to 

, , ^ His Majesty s military “naval or ait''t forces or 

aerv ICC on civil public officer His Majesty s Indian Marine Service) or is the 

?a°°orS fmhomy'’ of a ra.l»ay company or local authority, 

‘ ^ the Court may, if it appears to it that the sum 

mens may be most conveniently so served, send it for service on the defendant 
to the head of the office in which he is employed, together with a copy to be 
retained by the defendant 

N B — For local amendments m Allahabad and Madras, V de itifta 
Notes — ^This rule invest the court vinb a discretion in the maucr of cffeciiiig 
service of summons on public servant 9 O W N»896'-A 1 R 1932 Oudh 326 

28 [S 468 ] Where the defendant is a soldier, “or airman’ t, the Court 

. ,, shall send Uie summons for service to his com 

bcrv.ee on salicrs „a„d,„g olficcr togaher rmh a copy lo ho 

retained by the defendant 

N B — Foe local amendments m Allahabad hladras and Oudh vi<jer/y>u 

29 \Cf Ss 87 , 88, 468 ] (i) Where a summons is delivered or sent 

„ , , to any person for service under rule 24 rules? 

Duty ol person to whom or rule 28, such person, shall he bound to serie 
« Jf possible, and to return irunder brs sigru 
tare, with the written acknowledgment of the 
defendant, and such signature shall be deemed lo be evidence of servi« 

* Subsiuuted by s 3 and Sch I of ibC Setood Repeahni, and Amend*"* 

«9U (i7ori9i4) 

t Added by Act \ of 1917 



AU 


TUB CODE OP CIVIL PftOCKOURB 


[0. 6, r* 


{*) Where from any cause service is impossible, the summons shall be 
returned to the Court with a full statement of such cause and of the steps 
taken to procure service, and such statement shall be deemed to be evidence 
of non service 

N B -—For local amendments in Allahabad and Madras vide infra 

30 . 1 .S&. 91 , 92 ] (i) Ihe Court may, notwiihstanding anything herein- 

Snbswution of Isitcr for before contained subslitule for a summons a letter 

summons ^ 

n 

the opinion of the Court, 

(a) A letter substitut , _ _ _ r 

required to be stated m a summons and, subject to the provisions of sub-rule 
(3), shall be treated in all respects as a summons 

(3) A letter so substituted may be sent to the defendant by post or by a 
special me'^sengei selected by the Court or in any other manner which the 
Court thinks fit , and where the defendant has an agent empowered to accept 
service, the letter may be delivered or sent to such agent 
N B —For local amendments m Allahabad vide in/ra 


I’leading 


ORDER Vt. 

Pleadings generally 

1. ‘ Pleading’’ shall mean plaint 

or written statement 
Pleading —Vo definition of the pleading is given m the Act But according to s 
. I hall include any 

of the c'aim or 
eto , and of the 
of summons is 

• ^alhs V Jaekton 

f be 
D 

. few 

Acts 

pleading 111 civil 
ngs says /essel 

M ~R in ‘Thorp v Holdswarth (1876) j Ch D 637 6vg is to bnng the panes to 
an issue, and the meaning of the rule (relating to pleadings) wax to prevent the 
issue being enlarged which would prevent either party from knowing when 
the cause came on for trial what the real point to be discussed and 
decided was In 
to definite issues, 
amount of testimo 

under the old A -...y- 

consuued with the same strictness as in Enghsn Court But u seems that, that is 
no longer the law Party must make all necessary asser ions to carry the reliefs 
and prove them in an alternative case AIR 1931 Cal 25=570 796=129 Ind 
Cas 355 Documents satisfying substantially the requirements of Order VI and 
Order VII is a plaint 17 S L R 223=85 Ind Cas 893 It is for the Court to 
find and examine all pleas of law applicable to the facts of a particular case A I R 
1928 Nag 206=107 Ind Cas 513 

2. [RSOO 19, P.4] Every pleading shall contain and contain only, 
Pleading to state material J statement in a concise form of the material 
ffets and^not evidence ^**!®*> *he party pleading relies for his 

claim or defence, as the case may be, but not 
the evidence by which they aie to be proved, and shall, when necessary, be 
divided into paragraphs, numbered consecutnely Dates, sums and numbers 
shall be expressed 10 figures 
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Scope — The law of pleadings miy be tersely summarised m four words ‘Plead 
fads not law It is the duty of the parties to state only the facts on which they rely 
their cliitn It is for the court t ' > J43 

Ind Cas 7i3=A I R 1933 Su 193* 

Nag 23=»2 N L. R 3’7 = A L Bom 

L R 1178=128 Ini Cas 609 make 

up the pliiniitfs case and should be o frime 1 as 10 enable the other party to kno v 
what case he has to meet 22 C L J 254=20 C W N 310=31 Ind Cas 181 
Under this rule besides picas which should be dedmtely taken, facts constituting 
them should aUo be stated A I R 1923 Pat t68 = (t924) Pat 297—6 P L T 
463 = 84 Ind Cas jS6 The decision of a case should be based on pleading In 
collisio I case plaint should be so framed as to enable the adversary to know the case 
he t as 10 niee an 1 to state ib* parttcu'ar ac s of negligence the result of which is 
collis on 25 C W N 519-340 L J 178=66 Ind Cas 745 Assertion of nan 
performance of narnage ceremony also includes denial of the validity of marriage 
64 Ind Cas I50 Inconaisteni picas each destructive of the other $1 ould not 
be perm tied A 1 R 1931 Nag 57 = 26 N L R 367=130 Ind Cas 108 But where 
not so destructive maj he p“rmmed A I R 1923 Oudli 120=27 O C 175=11 
O L J 619=82 Ind Cas 333 The plaintiff need not set out iho evidence whereby 
he proposes to prove the facts which give him the liile 20 C W N 310 (312) = 
22 C L J 23 1 U> der this rule facts and oaly material facts arc to be stated in the 
plaint and not the evidence by which they ate to be proved A I R 1925 Pai 410 
= 3 Pat L R 36 = 86 Ind Cas 629 

3 [R G 0 19r 5] The fartu> m Appendix A when applicable, and 
where they are not applicable forms of the 
like character, as neatly as may be, shall be 


Forms of pleading 
used for all pleadings 
4 [R S C, 0 19 


6 1 In all cas>s in which the party pleading 
„ _ , relies on any misrepresentation, fraud, breach 

of trust, wilful default, or undue influence, and 
^ in all other cases in which particulars may be 

necessary beyond auch as are exemplified m the forms aforesaid, particulars 
(with da(e> and items if necessary) shall be stated in the ph admg 

Scope— The object of particulars is to enable ibe parly asking for them to 
know what case he has to meet at (he trial, and so 10 save unnessary expense, 
and avoid allowing parties i* tiUpatrict, 38 

Ch D 413 C A Whenever or misconduct 

to bis opponent the facts mu Vide Halsbury 

Vol XXII, p 454 ‘Under the contract law of Ind a as well as by ordinary 
principles coercion undue influence fraud and m srepreaeniation, are all separate and 
seperable categories m law U is true that they may overlap or may be combined 
There is a well kno vn rule of pleading expressed m the frequently quoted language 
oi Lord Selborne — With regard to fraud if there be any principle which is 
pe/feeiJj \vsl\ seii]E 6 ^ iS that general 3 ]\eg 3 UonOtho«eveT siToag siay be the words 
in which they are stated are insufficient even to amount to an averment of 
fraud of which any Court ought to take notice* The law of India is in noway 
diflerent from this and it has been deeded over and over again e g, in Ginga 
NaniiCupia'/ Ttlukram L R 15I A. 119,' 19 C W N 745? C 

Misrepresentation — Particulars of roisrepresentalion and fraud must be 
given at the instance of the auction purchaser in an auction to resist auction per 
chaser s title under s 63 A I R 1926 Bom 33=27 Bom L R 1318=91 Ind Cas 
426 

Fraud — In an actions based on general allegations of fraud, breacli of truat, 
specific particular constituting the fraud or the breadi of trust must be gi\ea. Mere 
general allegations is insufficient AIR 193O Mad 78=57 M L J 609 = 3® ^ 
W 914=123 Ind Cas 1$ , sec A I R 1921 Mad 7S9=St "^I L J 
367=110 Ind Cas 763. 145 Ind Cas ll8=A I R 1933 Rang iSa . A * R >93® 
Cal 621 = 34 C W N 809 = 129 Ind Cas 401 . A 1 R »928 Pat ^ r f 

476=104 Ind Cas 821 , A I R. 19’3 All 566=21 A L J 4SS=L R 4 ^ 4 
= 74 Ind Cas 964 A I R 19 4 All 17=21 A L. J 57i = L R 4 ^ 4®4=4,^^^ 

624 = 74 Ind Cas 466 Where fraud is alleged parlicularats must be gi' v 
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meie gcoeril allegition IS not sufficient A [ R 1921 Pat 193 = 2 P L T S28-=6 
P L J 373=62 lnd Cas 962 , A I R 1921 Pat 209=2 P L T 528*«62 Ind Cas 
962 , A 1 R 1933 Rang 169=146 lud Cas 954 , A 1 R 1933 Rang 123,6? 
L J 373 (F 13) = 58Ind Cis 317, 23 C W N 1045=31 C L J 3=54 Ind Cas 
197,46 Ind Cas 676, 46 lad Cis 342‘^(igt8) U B R 69 , 20 C W N 
819=35 Ind Cas 339 , 20 C W N 638=35 Ind Cas 284 , 35 Ind Cas 232 I" a" 
action liased On fraud It IS necessary to prove that the representatives were either 
known to be false to the parly making them or that iliey were made recklessly and 
were made for the purpose of being believed and acted upon and they were believed 
d for whirli tlip. relief IS claimed A I R- 


ard acted upon and actual damage was caused for which the relief is claimed A 1 
1924 All 17 = 21 A L J 571=74 lad Cas 466, seeaho A I R. 1926 Lah 96“ 

6 Lah 512 = 92 Ind Cas 322 , A I R 1930 Pat 357 = 125 Ind Cas 14S « A I K 

1930 C-il 22 = 56 C 863=121 Ind Cas 625, loS Ind Cas 383 (Lah) , A I K 

iQjoAll 427 = (i93o) A L J 469^123 Ind Cas 759 , A I R I93‘ 0“dh 5=7 

OWN 1015=129 Ind Cas 168, A I H 1930 Sind 298=24 SLR 232 = 120 
Ind Cas 682 Ifonc kind offrai 
set up as a basis of the case A I 
113 Ind Cas 2^9, A I R igj 
A I R 1921 Pat 48 = 2 P L T 
Cal 202 = 34 C L J 529 = 260 

c L J *!S = SSI >>'1 Cas 689 Court is not entiikd to go ..ua the 
if no such issue IS raised A I R 1927 Mad 538 = 5° M 357== 3o M L 1 i 97 
101 Ind Cas 399 Where plea of fraud nas not set up in pleadings party oe mj 
unwary it cannot be raised as soon as party comes to know of U 3 O L. ; 5 " 

19 0 C 334 “ 361 nd Cas 746 Plaintiff seeking the benefit of s 18 Limita ioa 

Act, must clearly allege the pamcular fraud and m detail by which be 
kept tn dark about ms right * * * r 

3*2 Strong evidence must be p ' 

he wants to defeat p'aintifrs 

to It ai C W N .864=41 C 3t^^ n siaiement U not, octence 


or forgery It should be specifically 

should not be easily accepted A I_ R 1926^ P _C ^ |f9-ji926) 


7 Ind Cas 543 Burden of proof as regards 

ra^bSedX^r 

• AIR 1923 P C 73-4S M L j M L T 32S-28 O >v « 

9 C L J 165 (P C)-73 Ind Cas 


nr ("p^aT-l3”laa il?^^^«aIs^A'"l^fl=T9?ik.ndio^ 
17 SLR9 ji-j 

Undue influence —In a case of ao action iMsed on fraud I 

particulars as regards the fraud or undue influence must be given A 1 R 1928 
o Hh .-.o-^ro ?V N Cis Undue influence is a fraud of a 


relief notwithstanding inartistic pleidmgs 27 N L R i 9 =A I R 1931 Nag 63 
Custom —la an action based on custom custom should be specifically pleaded 
ind all the requisites to its validity must be proved 34 C L J 319 (F B )=66 
Jnd Cas 640 In a case it is not permissible to split up the custom set up by 1 
party It must be taken as a whole and not piece meal A custom different from 
one set up by -v party should not ordinarily be allowed to be proved AIR 1929 
Oudh 204=114 Ind Cas 113 


ib^ereon AIR 1936 Mad. 1052 = 96 Ind Cas 915 
Negbgence — In an action based on negligence all 
negligence must be specifically slated in pleading A I 
232 = 67 Ind Cas 664 


statement which are such 
1 not always proper, though 
, raised and issue framed 

particulars, which constitute 
R 192a Pat 17 = 3 P L T 
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t2l ind Cas 733 


the contract is not necessary 
chaser for breach of contract 
- It 5S3 = 3> P I- R tto- 


Illegal contract — In a siut formoncy advanced if defendant pleads illegality 
ol contract, he must so clearly plead and give particulars and prove illcgaliiy A I R 
1925 Rtnff 275 = 3 R'vnff 27j = 92lnd Cas 370 A contract is not valid m absence 
of consi leraiion, but if there IS con»idcraiion coniract exists tl ough it mvy be void* 
able for fraud 39 P L R igigai^P W R 1919—51 Ird Cas 579 

Forgery— Allegation of forgery may be inferred from the allegation lint iho 
document was not executed but that u was executed by fraud cannot be inferred 
therefrom A I R 1929 Cal 77-in I»d Cas 746 


Easement — Where ihe action be brought against the servient owner or a 
stranger a pany cannot safely allege his r ^ht to an easement generally but should 
state spec dcally ihc manner in whicli he claims title to the easement, whether by 
grant (actual or losO prcscripiioa at common Law, or under the Act Ind Cas 
438 = A 1 R 1933 Cal 21j 

SetBedAooounta-ViJessM ;<n-i3;Ind Cjs 636-1032 M W N 93-35 
L W 302-A I I! 1932 Mad 26,-62 M L I 226 

5. [H. S. C 0 19. r. 7 ] A further .nJ better statement of the nature 
Furihcr and better stMcraent the clarni or lUfence, or fuither and better 
or particulars of any matter staled in any plead- 

ing, may in all cases be ordered, upon such 
terms, as to costs and oihetwue, as may be |ust. 

O 7 I 


Radford, (1896) t Ch 29. Maxtm Not lenfelt v Nordenftli, (1893) 3 Ch 123 

»r (1588) 38 Ch ttoC A 
where defendant knows 
give discovery before the 
. (1901) 18 T L R 206 , 

Vorkthne'i (?;/«//, (1895) 2 Q It 148 The pariiculars tend to narrow the issue 
and to limit the enquiry at the trial Thomfton v Birkhy 31 W R Eng 230 
Defendant can ask for paritcuhrs of allegations not precisely given in plaint, 
failure to do which operates as espoppel m second appeal i P L T 

34-3(1919) Pat 451 = 53 Ind Cas ^4 Where particulars ordered are 

not supplied by defen<Sant m tune Court can sud e out his defence even 
where penalty is not specified in Court’s order AIR 1930 Mad 473=31 
L W 387=59 M L J 22 = 53 M 645=126 Ind Cas 629, sec also 45 A 627 = 
74 Ind Cas 466=A I P 1924 All 17=21 A LJ S7i \\ here in a suit under 
Bengal Tenancy Act, plaint did not give pirticulars in s 148, the defendant should 
ask for them, but on failure amendment of plaint should be allowed, if cause of 
action 1$ given AIR 1931 Pat 135 = 11? L T 617 = 128 Ind Cas 785 

6 [R. S. C 0 19 r. 14] Any condilton precedent, the performance or 
^ . nccuirence of which is intended to bj con* 

Condition precedent tested, shall be distinctly specified in his 

pleading by the plaintiff or defendant, as the case may be , and, subject 
thereto, an averment of the perforcrance or occurrence of all conditions 
precedent necessary for the case of the plamtiff or defendant shall be implied 
in his pleading 

Scope — The irue principle appears 10 be dm wherever a condiiion precedent 

goes to the root of the cause of action i» is always proper and safer to allege 11, and 

the performance of It, or the execusc for non performance of if, in the pleading aui 
this rule only deals with ihe general allegation of the performance ^ all conumo^^ 
and with minor mat'ers such as the lapse of a reasonable time, etc. Ytoriy 

p 266. Bu/Zeti and Leahs P C 6lh Fd 157 Condition precedent 

performance roust be specified by defendant »n pleading oincnn* 
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will be presumed Plaintiff need not plead it. Pleadings if silent imply allegation of 
performance AIR 1924 Pat 205^72 Ind Cas i 

In a suit for damages for breach of contrirt averment of fl e v II nrmpss of the 

efendants 

A. I R 

I . founda* 

lion 01 me detenJint s liability the plaint must prove su h service of notice, lUhough 
an averment as regards service of notice in the phlnt can be implied 60 C 
733 = 37 C W N 504=146 InJ Cas 671 

7 [R S C 0 19 , r 16 ] No pleadm? shall, ex^epl 6 / wa/ofamenii 

^ meni, raise any ne V ground of claim or CO itain 

any allegation of fact inconsistent with the 
previous pleadingi of the party pleading the same 

Object and scope— The effect of the rule is to prevent a plaintiff from setting 
up m his reply a new claim which is inconsisteni with ihe cause of action '^Ij^ged 
in the statement of claim Yarly Prictue ^ 270 citing v (1876) 

3 Ch D 234 

8 [R. S C 0 19 , r 20 ] Where a contract is alleged in any 

pleadiiig, a bare dental of the same by the 
Denial of contract opposite party shall be construed only as a 

denial in fact of the express contract alleged or of the matters of fact from 

which the same may be implied, and not as a denial of the legality or 
sufficiency tn law of such contract 
Scope— 
the contract 

havV*made”by way of aniicipation ClarU v Cn/Aia' l;i 876 ) 46 L J C P 53 , 
Vtxrly PraCUeeXi *74 But when ms brought to the nonce of a Court that the 
consideration for a contract which u is asked 10 enforce is in whole or in part an 
unlavfttl consideration such Court is bound to g le effect to ihe fact thus brought 
to Its nonce notw thstanding that the contract may appear upon the face of it to 
be nerfenlv letral contract and that the unia vfulness of the consideration iherefore 


the Court ought not to assist hint bee also '' Exchange (1900) 

2 O B 214 is on the grounds of public policy said Truro L C namely 
that those who v olatc the law must not apply to the law for protect on Benyon 
V NeUlefol i 3 Mac N&G94- 

9 [R S C 0. 19, r 2IJ Whenever the conienU of any document 

, . are material, it shall be sufficient in anv 

Effect of document to be pleading to state the effect thereof as briefly as 
possible. Without selling out the whole or any 
part thereof, unless the precise words of the document or any part thereof 
are material 

Notes —Free se words of the document need not be set out All that is requ red 
that the effect of the document should be stated Dirbt'jshirev Leigh (i8q6I 
I Q D at 554 = 651. J Q D 360 sec also P/z/Zz/x V Phil/i/s (1878)4 Q B D 
f'7 

10 [R S C 0 19 r 22] Whereaer it is material to allege malice 

. . fraudulent intention, knowledge or other con’ 

Malice, kno \lcdge dition of the mind of any person, it shall be 

sufficient to allege the same as a fact without seling out circumstances from 
which the same is to be inferred. 
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Object and Scope— Rule 2 provides ihatihe maicual facis must be pleaded 
but not tbe evidence by which they are to be proved So also m the case of 
malice, iVauduIcnt intcniion knovledge or other conduion of the mind of any 
person, the circurnj>tinces from nhi^ the same inferred is not to be stated 
Mistake and bondfile belief and good fnih ciiinot be presumed but must 
be disiincily alleged in the pleadings AIR 1931 Mad 110=33 L W 
yS^^tjO Ind Cas 506 In an action for malicious prosecution, malice must be 
alleged and proved !>tt(chtU v Jenkins^ (1833) 5 B & Ad 588 , Hick v 
Faulkner, (1S81) 8 Q B D 167 Tht rule i> the same as regards fraud or 
fraudulent inientioo Daty v Carref, {iZjZ) j Ch D 4S9 Facts consmuling fraud 
must be given in detail AIR 1921 Pat 181=2 P L T 401 = 61 Ind Cas 823, 
see also f 7 <j/d IParAinf Co (1S79) 11 Ch D 36, 43 47, (C A), 1 edgrave 

\ Hurl (1S81) 20 Ch D I 12 , Smith \ Chadjiuk (t88i) 20 Ch D 27 , 
WallijKrfot t V \futual Society, (1880)5 App Cas. 685, 701 Allegation of 
fraud cannot be allowed to be made at a later stage of the suit It muse be made 
in pleadings (1916) 1 \V N 180=34 Ind Cas i Wliere knowledge or abuse 
of u IS material it should be stated c\pressl> Vide GnJJitht v London Dockt, 
(1884) 13 Q li D •’39 , Osborne \ Choc^uat, (t8^) 2 Q B 109 


11. [R S G 0 19,* p 23] Wherever It IS material to allege nolico 
to any person of any fact, matter or thing, it 
shall be sufScient to allege such notice as a 
fact, unles* the form or the precise terms of such notice, or the circumstances 
from which such notice is to be inferred, are material 

Scope— Where notice is a part of the cause of action it should be pleaded 
speceiheaUy To exercise the power ol re sale by vendor giving of ootice is 
condition precedent PlaintiR tWrefore pleads a id proves notice AIR 1034 
Nag 161 = 28 Ind Cas ios6 see also s 80 sufirJ where notice should also be 
proved before the suit is decreed 

12 [R S C 0 l9, P 24] Whenever any contract or any relation 
, , . . ... between any persons is to be implied from a 

Implied contract or relation senes of letters or conversations or otherwise 
from a number of circumstance*, U shall sufficient to allege such contract 
or relation as a fact, and to refer generally to such letters, conversations or 
circumstances wiibouC setting them out m detail And if m such case the 
person so pleading desires to tely m the aUetnaiive upon more contracts or 
relations than one as to be implied from such circumstances, he may state 
the same in the alternative 

Notes — Vide V Metropolitan Co (1877)2 App Cas 666 


13 [R S C. 0 19 r 25 ] Neither parly need in any pleading allege 

.. any matter of fact which the law piesumes m 

amnijuoa law *m5 lavoui 01 as "10 wnic'n Vtie’Durclen oT proof 

lies upon the other side uiless tbe same has first been specifically denied {e g , 
consideration for a bill of exchange where the plaintiff sues only on the bill 
and not for the consideration as a substantive ground of claim) 

14 LSs 51 , 115 ] Every pleading shall be signed by the parly and 

In h. , 1 pl'aiiei (if any) Provided that where a 

® ® party pleading is, by reason of absence or for 

other good cause, unable to sign the pleading it may be signed by any person 
duly authorized by him to sign the same or to sue or defend on Ins behalf 

N B — For local amendment in Calcutta vide mfra 


Application to Company — Order 29 rule iC P Code relating to the pro 
cedure of s going and verification of pleadings m suits by or against corporation is 
only permissive in Its nature and order 6, rule 14 applies to the case of companies 
as well as to private persons Therefore a plavnt vo a sun by a company is properly 
s gned ifit compl es vvyh the provisions of order 6, rule 14 P L R 655, 
see also 134 Ind Cas n70=A I K 1931 Sind 178 

Sign — The procedure for signing is the same for valulatnama' *et*v 

pleading AIR 1928 Mad I73 = j 4 M L J 63=(«9'*7) ^I ^ ^ S 35-5 
C C H Vol 1—57 
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242=107 JncJ Cas 804 Person ntmed os cojihintiff is a plaiiitilftlioagh he does 
not sign or vcnfy plaim ^ i R 1924 io4sa3 Pat 67=2 Pat L R 169=5 
Pat L T S 9 i =*79 Cas j Tins rule docs not apply to a suit on behalf of a 
limited company in winch case the plaint must be signed and vended either by the 

Sccreiaiy or by a Director or other principal officer of the company AIR 1927 
Sind 263=100 Ind Cas 450, sec also AIR 1930 Data 566=32 Bom L. R 
1305=128100 Cas 557 Persons not signing plaint can be impleaded on apphea 


there must be strict proof ihaf they have been read out and explained to htm 3^ A- 
627-0I M L J 607=14 A L ; 1248=18 Bom L R 1037=21 C W N 13°= 
43 1 A •’12 (P C) = 36 Ind Cas 104 Signing plaint is matter of procedure 
and defect therein can be cured at any stage of litigation even tn Appellate 
Court as If IS not a defect alfecimg merits of case A I R 1928 Pat 
8 P L T 820 = 104 Ind Cas 747. see also AIR 1923 Rang 206= 
74 Ind Cas 100 eglnd Cas 422 , A I R 192a Bom 113=46 B l5o=‘23 Bom 

L R 91 1=68 Ind Cis S17 , jjji 147^44 lad Cas 28, 25 Ind Cas 140, 54 C 
380=31 C W N 397 , 34 Bom L R 628=138 Ind Cas 797=4. I R i9J2 Bom 

367=A L R 1932 Bom 457 , A I R 1931 All S«’7{F A L J 777*=’iJ4 

Ind Cas 26 

Partv to suit m the taie would include even a corporation 26 S L R 
, • L R 1932 Sind 196. There 

3t to be treated as a olaintif/ 
^ f the signature to (hs phiat is 

to prevent as faVas'possible disputes as to whether the suit was instituted with the 
pUmcifTs knowledge and authority Such authority may be established by other 
mean besides the signature This rule which requires a pleading to be signed by a 

oariv IS meralv a mau«r of Procedure and It IS the business of the Court to see that 
ihis provision w carried out 26S L R 167 = 139 Ind Cas 114-A I R 1933 

Sind 9 

15 fSs 51 52, 115 ] (t) Save as otherwise provided by any law for 
‘ ’ the time being in force, every pleading shall 

Verification of pleadings verified at the foot by the party or by one 

of the parties pleading or by some other person proved to the satisfaction of 
fV,« Pa t */i h- i^nitfiinted with the facts of the case 

enco to the numbered 

, knowledge and what 

. be true 

(3) The verification shall be signed by tiie person making it and shall 
state the date on which amj the pfacs at which it was signed 

IS ordinarily required 6 W R 213 One 
he IS 

I . 566r- 

9A i! Cas 

564 ming 

U is di V TJ 

^030^ _ i • Bor 

ledge must be placed be^re the Court and plaintiffs must vouch for iruih of 
allegations in plaint 4 ^ L ] 522=42 ind Cas 416 Verified plaint is not 
legal evidence of its comenjs though a false verification may be the basis of a 
prosecution under s 19,1 P Code 2o C W N 1192=43 C 1001=34 Ind Cas 
335 A plaint with defcciive vcnfication can alw3 >sbe amended and ihe 
dcrecl reined td as ih= ckfcn .5 one of A I R 1914 Lai. 28=; 

Lab L. J *‘7-»74 tnd C^s 688 , see also 87 Ind Cas 938=46 A 637* 

30 L W 499=^ I R «929 Mad 790, 404 Ind Cas *747=A^1 R 
Pat 5* 'j ^ ^ 5o7=t34 Ind Cas 26 Signing and verification 

of pleadings is a mere iDimcr of proc^ure and the omission can not afiect 
jurisdiction of court 35 Dom. l R 554=4 I R t933 Bom 317=145 Tnd Ca, 
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641 I see also I R 1933 Lah 38 , 134 lad Cas 626 It is not necessary for a 
plaintifT to \eriry the paragraphs in the plaint that raise laiv points A 1 R. 1932 
Lah. 328=138 Ind Cas. 333 Cause title is not covered by ihe verification 58 C 
4l8 = A. I R 1931 Cal 438 

10* [R S. C. 0. 19 r. 271 The Court may at any stage of the pro- 
S.nl,osou.pl„dinEs wcdings order to be stroek out or amended 

e, ir li bs mailer iti any pleading which may be 

unnecessary or scandalous or winch may lend 10 prejudice, embarrass or 
delay the fair trial of the suit. 

Scope — Parties should stick upto the nleidmt's *'« r'*"--’'! * ' *■ * . ’ 


>w. Mdu 014 = 33 L. W. 61 = 137 Ind Cas 29? 
ariiculars of Ins defence after being ordered by the 
_ - w. .MVing his defence struck out A I K. 1930 Mad 

743 — 59 'I L J 32 = 53 M 645=31 L W 387®»t26Ind Cas.629 Coniradicioiy 


should be exercised wiili care and cauuon 
-SSlnd r-.r 11- 

bec 

Rot ■ 

Pra 
defi 


1925 Cal S 6 n»-?o C W N 


75-91 Intl^'cas*' 


666 


1926 Mad 64=49 M L J 633 = (i925)M W N 


in Mt^ntglon v 


Scauda’ous— Allegations made tn a pleadmg for the mere purriov of shiw" 
or prejudicing the oj 

scandalous Chrulte • * 

Yearly Practice p 2, 

{Darnell on Chancery * i «, ,n* v« 1 »» ’ ’ 

avoided in pie 
scandal and th 
action on its ow 
question still r 
is scandalous 
but they canne 

0^ Jj 3 rd Justice i ■ - -^3 « f 

scandalous which is relevant,' or as put by Lord Justice Brett in .1 
Lomng{()(^ B D 196}, the mere fact that these paragraphs stated a scandalous 
fact does not make them scandalous The sole question is a$ Lord Chancellor 
stated in Christie v Christie (L R 8 Cb App 499), whether the matter 
alleged to be scandalous would be adoiisstble in evidence to show the truth of any 
allegation in the pleadings, which is material with reference to relief prayed ” 

14 C W N. 153 (i56) = ioC. L. J.414 

Tend to prejudice and embarrass etc — ^'The rule that the counts not to 
dictate to the parties how thy should frame ihfir ns** is nnr that ought always to he 
, odidcatiou and Iimita- 

jiEg which have been 
h IS unnecessary, and 

. . • .1 becomes a pleading 

'oberts, 38 Ch. D 36j 

, • ling IS eoibarrassiog* 

■ . rbose extremely lotg 

t allege clearl> any 
• hear the case *1 au 

. .=.19’9 A L. J 496 

.... ' ■ . oni by conn at any 
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242 = 107 Ind Cas 804 Person named as co plamutl is a plaintiff though he does 
not sign or \enfy plamt A I R 1924 Pat 104 = 3 Pat 67=2 Pat L R 169=5 
Pat L T 591 = 79 lad Cas 5 This rule docs not apply to a suit on behalf of a 
limited company m which case the plaint must be signed and verified either by the 
Secretary or by a Director or other principal officer of the company A I R 1927 
Sind 263=100 Ind Cas 450, see also AIR 1930 Bom 566=32 Bom L R- 
1305= 128 hid Cas 557 Persons not signing plaint can be impleaded on applica 


627 = 31 M L J 607=14 A L J 1248=18 Bora L R 1037=21 C W N 130= 
43 I A 212 (P 0 = 36 Ind Cas 104 Signing plaint is matter of procedure 
and defect therein can be cured at any stage of litigation even in Appellate 
Court as it is not 1 defect affeciing merits of case A J R J928 Pat 
8 P L T 820=104 Ind Cas 747, see also AIR 1923 Rang w6= 
74 Ind Cas 100, 69 Ind Cas 422, AIR 1922 Bom 113=46 B 150=23 Boro 
L R 911 = 68 Ind Cas 217 , 44 A 147=44 Ind Cas 28, 25 Ind Cas 140 1 54 ^ 
380=31 C W N 397 . 34 Bora L R 628=138 Ind Cas 797«A I R i 932 Bom 
367=A L R 193a Bom 457 , A I R 1931 AH 507 (F B)=i93tA L J 777->34 
Ind. Cas 26 

’ a corporation 26 S L R 

L R 1932 Smd 196 There 
to be treated as a plaintiff 
he signature to ths plaint is 
suit was instituted with the 
may be established b> other 
mean besides the signature This rule which requires a pleading to be signed by a 
party is merely a matter of procedure and u is the bu»iDess of toe Court to we tiiat 
this provision IS carried out. 26 S L R 167=139 Ind Cas 114= A I R * 93 * 
Smd 9 

15 rSs 51 , 52 , 115 ] (/) Save as otherwise provided by any law for 
‘ the time being in force, every pleading shall 

Verification of pleadings be verified at the foot by the parly or by one 

of the patties pleading or by some other person proved to the satisfaction of 
the Court to be acquainted with the facts of the case 

(2) I he person verifying shall specify, by reference to the numbered 
paragraphs of the pleading, what he verifies of his own knowledge and what 
he verifies upon information received and believed to be true 

(j) The verification shall be signed by the person making it and shall 
state the ^ie no wiuch and the place at which it was signed 

Scope — Verification by plamuff is ordinarily required 6 W R 213 One 
partner can verify la B L R 35 A phmt may be duly authorized agent 1/ he is 
well acquainted with the facts of ihe case 4B 468,26 A 154 48 P R 1866= 
9A 18S. iP L T 647“S9lnd Cas 282 , A 1 R 1927 Cal 773 = 105 Ind Cas 
564 Where pleading is filed on behalf of corporation, affidavit that person signin' 

It IS duly authorised in that behalf IS necessary A I R 1927 Cal 780=31 C W N 
1030 Reply to objection must also be verified A I R 1924 Rang 273=3 Bur 
L J 68 = 82 Ind Cas 973 All facts relating to suit which are wiihin plaintiff s know 
ledge must be placed before ihe Court and plaintiffs must aouch for i ruth of 
allegations m plaint 4 O L J 522=^4* Ind Cas 416 Verified plaint is not 
legal evidence of its contents though a false verification may be the basis of a 
prosecution under s 19, I P Code 20 C W N 1192 = 430 1001 = 34 Ind Cas 
235 A plaint with defective venfication can always be amended and the 
defect remedied as ihe defect is one of form A 1 R 1924 Lah 28=5 
Lah J 217=74 Ind Cas 688 , see also 87 Ind Cas 938=46 A. 6a7 . 

30 L W 499=*^ I R J929 Mad 790, 104 Ind Cas •747-A I R 
Pat SI , A I R 193 « All 507=134 Ind Ca^ 26 S,cn,nt, 


507=134 Ind Cas 26 Signing and verificaUon 
of pleadings is a mere matter of procedure and the omission can not affect 
jut.sdicuoD of court 3S Bom L R 5 S 4 =a. I R 1933 Bom 3 t 7 =ij 5 Ind S? 
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641, see also A I R 1933 Lah 28,l34lnd Cas 626 It is not necessary for a 
plaintifl to xenfy ihc paragraphs m ibe plaint tint ruse law points AIR 1932 
Lah 328=138 Ind Cas 335 Cause title is not coiered by the \crjhcation. 58 C 
4 i 8=^V.I R 1931 Cal 458 

16 [R S C 0 . 19 r. 27 ] The Court may al any stage of ihe pio* 
Swims out plcad.ncs ctedings order to be struck out or amended 

^ ^ any matter in any pleading wliicli may be 

unnecessary or scandalous or uhicb may tend to preiudicet embarrass or 
delay ibe fair trial of the suit. 

Scops — Parties should stick upto the pleadings as regards the fact to be proved 
at the trial inconsistent rights claimed ahernatHcIy should be permitted except 
when they are destructne of each other . . , . 

Cas 181 If court is not moved undci 


__ », , » .. •> - - .w- A I K 1930 Mad 

743—59 I J 22 ==Sj M <545=31 L W 38?“ 126 Ind Cas 620 Contradictory 
pleas cannot be refused A 1 R 19^6 Rag 265=92 Ind Cas 926, see also A I U 
f T <^"<‘ 9 ^ 3 ) Rat 337-75 fnd Cas 433 . 24 C W N US"- 
joc L. J 428 = S 4 lnd Cas 700, 40 Ind Cas 488 = 30 L J 2jO,(igi6)2M \V 
115— 4 L vV 126= 6 Ind Cas jtij The jurisdiction under order VI, rule 6, 
Should be eaercised with care and caution A I U 192, Cal S6o»39 C W N 670 
^ca Ind Cas 435 

Unnecess 
because it is 

^oterti (1S88) J • 

Practice p 37 ^ 

defendants written statement to be struck out as being unnecessary and scandalous 
IS not a judgment A I U 1926 Mad 64 = 49 M L J 632 = (i935) M W N 
75-91 Ind Cas 666 

Seandaloua —Allegations made m a pteadiDg for ihe mere purpose of abusing 
0; preiudiciog the opposite party and any indecent or ofl^nsive matters are 
scandalous Ch • * 

Yearly Practice 
{Daniell on i-h 
avoided in pie 
scandal and ih 
action on us ow 
question still r 
IS scandalous ■ 
but they canne 

of Jj}rd fusitce 1 ■ , 

scaudilous vihv _ 

£orr<«/'(6Q B D 196), the mere fact that these paragraphs stated a scandalous 
fact docs not make them scandalous The sole question is as Lot i Chancellor 
Stlbome Slated in Ckrutie v Clrnlu (L R 8 Ch App 499) whether the matter 
alleged to be scandalous would be admissible in evidence to show the truth of any 
allegation m the pleadings which is matenal with reference to relief prayed ’ 
14 C W N 153 (i56)=*io C. L. j 414 

the court IS not to 
at ought always to he 
dihcation and limita 
ng which have been 
)S unnecessary, and 

, becomes a plead ng 

berls, 38 Ch D 263 

(2S9) It IS for the the judgw to decile whether \ pleading is embarrassing 
Rutsel/v ShibbS (1913) 2KB 230 Where a phint is verbose extremely long 

t allege clearly any 
hear the case at all 
-I 9’9 A L J 495 
out court at an> 
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stage of the proceeding 2o O C 192**+ O L J 493>=4i Iiid Cas 903 Suit should be 
dismissed for inconsistent and embarasmg allegations in course of suit and not when 
o-curing m plaint only 2 Pat L W 226=42 (nd Cas 620 


17 IR S C 0 28 r 1 ] The Court may at any stage of the proceedings 
. , e , , allow either party to alter or amend bis 

Amendment of pleadings pleadings in such manner and on such terms 
as may be just, and all such amendments shall by made as may be necessary 
for the purpose of delermmirg the real questions in controversy between 
the parties 


Pmiciple — * It IS a well established principle that the object of courts is to 

them for mistakes they make 
than m accordance with their, 
not fraudulent or intended to 
done without injustice to th“ 
discipline but for the sake of 
such amendments as a matter 
appears that the way in which 
ontro 
done 
L J 

-y \ 


V v Smith "14 App Cas 318, 

^ r B -r Cl r T 493, ?oo So the rule is that however negligent or 
320 , In tit ' 
careless the 1 
the ameodmi 
side And t 
Clampeiie v 

in*Tssue''*and There is no'qucstion of prejudice the object being to 

C.i “o! . 7 O W N II.)S-AI K !«■ Oodh S 4 , A 1 R I 9 rl Lah 
2^0=3 Lah L / 227=60 Ind Cas 502 

Scope— Under this rule amendment can alvajj, be allowed unless suit is 
chanced or great inconvenience is caused to the defendant A I R 1930 Lah 
22i«-ioP L R 64S=n9lnd Cas o 3 o secalsoA 1 R 1931 Oudli 54 = 7 O W 
N iigS*»' 3 o J'ld Cas 347, 24 C W N 749=58 Ind Cas 66, 73 Ind Cas 
748, 71 Ind Cas 452=48 A 220=A t R rgrj Aff rf2 Amendment tor the 
'' Slice, of saving time and money should be freely 
=92 Ind Cas 1019 All amendments necessary 
should be allowed A I R 1925 Sind 26=78 
must be ordered to be amended but in no case 
puini^ _ uent A 1 R 1921 Smd 166=17 SLR 223 = 

85 Ind Cas 893 Both original and Appellate Court have full powers of 
amendment to decide questions in issue properly 20 C W N 1276=1 Pat L. J 
393 = 35 Ind Cas 370 Court cannot compel the panics to amend their pleadings 
• »» Ind Cis 187 The three chief conditions on which an amendment should 

Id be bon.i fi U (2) that no 
the nature of the case is 
S C W N 73 = 6, Ind Cas 
* , 9 85 Ind Cas 9oo = A. 1 

■ . ■ 2 C L J 3,7 Amendment 

■ ■ * ' should be allowed AIR 

^ ' • . 875 A I R. 192s Smd 

■ * to the defendant as cannot 

becompe*-— »— m .,4, „ R 1 = 40 B 153=33 Ind 

Cas 264 Amendment has refro»pccme efl&.t from the date of the application 
A I R. J927 Nag 95-93 Ind Cas 6,8 
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Suit against t dead person IS a nullity and no qestioii of ame idment arises 43 
Ind Cas 539 The effect of alaandonmcnl of cUtm is as if the suit had never heen 

commenced in respect of such cUinia 12 Bur L T 1J5 = 9 L. B R 275=»5i liid 
Cas j 76 Right to object to an amendment is waived if not tal.cn in tlie written 


statement- =o C \V N 636=32 In quired 

after the date of the plaint cann 1 R 

19*3 Mad 1021=322 L W 120=91 1 R 

19*6 Mad 6=349 M L J 479=22 L I9’6 

Mad 754=22 L W 6iS = 9, In L R 


343=1:4 Ind Cas 244 A I K 1921 Lah 2.0=3 Lah L. J 227 . 67 Ind Cas 894, 
31 Ind Cas 7=9 S L U 6f Amendment allowing the plaintiff to sue on a cause 
of action arising subsequent to ibe suit should not be allowed in second appeal 
63 Ind Cas 214 

Amendment scitm;; tip altogether a d iTcrciit case cannot be allowed A I R 
1923 R C 21-44 M LJ 476=2 Pat 230=41’ L T 2i9"SoI A 58 = 37 C L J 
369 = 27 C \V N 901 = 71 Ind Cas 769 When die amendment entails a new Inal 
It should be disallowed l■•o Ini Cas i6j Suit for rent based on lease cannot 
bs changed into a sui for damages for use and OL.cupaiion A I H 1927 Mad 
182 = 52 M L. J 399=93 Ind Cas 977 

The plaintiffs suit was one for recovery of a sum of K$ ^07 odd, said 
to be due oa account of certain business transaction between the parties fro n 
111226 to 11329, anJ after the orig nal erpitte decree has been set 
aside and ih^ su t restored, the plaiatifT made an application to amend Ins 
plaint III ansier to the wtitteia statement In the wruien statement 11 had been 
pleaded that some of the Items named III the plaint were barred by limitaiion an I 
the pUinufT therefore appi c 1 to amen I the plauu with reference to ihr ack 10 vicdgc 
ment said to have been made o) 27 dment 

Itself dd not alter the nature of ejA 

236= A I R 1933 374-14$ h • where 

fundamental character of the suit % owe I 


that the propo>ed amendment would not change the character o{ the sun, nor would 
It cause irreperable injury to the defendant and all the facts necessary for the decision 
of the case on the proposed amendment are before the Court, ilio aineiidincnt of ilio 
pUiQt should be allowed A I K 1934 Lah 245 = 33 P I' R 694=137 
The amendmeni of a plaint relates had to the dale of tiistiliiliuii of il c suit with 
regard to a quest • 

Amendmeni rcla . • 

1934 Lah 4t2 

order A 1 R. i ’ » • 

ordinarify be at » t 1. i 1 

menis may be applied to apphciHon to sue r«/o»»«a paiipcncs A I K 1734 * ‘'u 
231 Amendment of prayer by way of abundant caution duo l > lou M of omiiion, 
when the defendant is not injurod should tie allowed A I R 1934 Mil 26? 
Prayer for Smscquenltal relief m a declaratory suit should not ho ultowed it ll u 
appellate stage A I R >934 ’35 

■ IS iliicrcil ) i to grain 
••9l'>h I J 25 = 28 
J925 Oilli 672 I 77 
32 Ini Cii f2j-(i9i6j 


P L.R i«; = <Yi Ind Cas 770 • 


■ - ‘927 ^ 

,87 Ini Cas qjo- 


Bom L R 92+’=^“ defendant i» STO»Iy eaitUss A 

unless It be »«<*/» /•* even ’ 


649 -- • 

utt bu cxciciicd Jiidlclilty iin { 
;ii 407 <) Ihir I I 150=8 

le i 1 1 1)0 1 11 1 ilu VII fur gr inti i|, 
each CISC ml w ib <luc regarl 
hat u incccsi iry Inlgiiioii thuul J 
liny ill lit tllscrci ii ill>w An 
I A I U 1723 Nig 385-34 
line It tliuul I nl viyi bo ' >e t 


I R 
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I..J r^9 . see also A I R 1028 Naff 20J«io9 fnd Cas 29 i- 

Ol amaplmen. m cash 10^“ aS“ 

suit and which does not cause any 

' ,wed 84 P R ^ 

cTiud 'Cas 464 A court cm alio V amendment on piyment °f e 

to the defendant withm a fixed umc But tn such a case ‘j’® ,|A 

SniSt c^njU^ 37 d= 36 C W 

N S69 

. . . in a proper 

At any stage of the p efore, at or 

case may be allowed at amendment 

trial or even after judB”'®”* , nd Cas 649 

Tins rule 5 ves 

teal ques^'on , 

A I R ^9J* ^ 

[ A ’l r’ 19VMad''88i«»47 M L / 540 = 82 Ind 
Cas 492.39^C L J 206^50 Ind Cas 49,3&C W N it* 

» «,t«t^ntscitiug out an mcoDsisicrn case at thftfinaUtngc cannot be allowed 
Amendment scumg , see also 3^ Ind Cas 66=30 L J 277 , ^ I R 

h) C 198-I37 InJ Cas 772 4j Ind Cas 894 , 47 Ind Cas 906, 

h R ‘ air » 92 » Uh 156=3 Lah L J 437 !« an 
Blind of plaint by enlnnc.nff claim js permissible at 

before Trial commences 7 L W 4 iS -»23 M L T 3i3 = 45 lod Cas 566 
anystateoeto change the nature of the suit altogether cannot be allowed 

Amendment see^ , r* ,gj, tab 53-3 Lah b J 184=69 Jnd Cas 132. 

at the judgment stag Cas 929. AIR 1929 Cal 22 


1923 Mad 245=31 M 
675=75 Ind Cas 740 
<*•*• ^dT Ahemsfiv^ 


2a3«>26 
• L T 
. A I 
claim 
I 


s;9 bah 289=29 * b \gi’ Amendment of plaint if not sought m earlier 
P L R .fse^cond appeal A I R 1928 Ub 32=9 Lab L J 

;es cannot be Lah L J 169* 113 lud Cas 87 . A I R 


r-“w°N «9=69^nd Cas 963 A I R ' 

C \V N 49 ^ y , A I R 1923 Lah 
449=70 Ind Cas 333 • , t«4 

R I 
sougl 
tboug 

M ‘ 

292 
599= 

30 f 

stages 
334=109 

1927 »oi 
All 355= * 
ment \vi 
and has « 

, « >J Amendm»nt cannot 

Up The proper course is 

urt AIK 1924 Bom 
as given an opportunity 

to atnciiLi i/ut - - - - - /ed afierwards to do so 

60 Ind Cas 376 An amendment aunng argument in High Court was disallowed 
A I R 1933 I-ah 712 = 341’ h R S=i4Lah 306 

defendant — Amendment can be 
than which can be compensated 
^ cr r O ^ 3*8=3 U P L R. (LahJ 44} 

A I R »9'’> I"*!’ ^67-83 P L R 1922*67 Ind Cas 335 , A f R 1925 Nag 155 = 
82 Ind Cas 177 , 77 Ind Cas 47i=A I R 1923 uh 305 , 75 Ind Cas 549= a I 
R i923 Smd t? . 04 Ind JHas 305 tCal) A. I R 192a Oudh 305=5 OWN 
4 ■ » rule is to administer justice properly 

} can be allowed even wuhoui formal 
IS thereby caused 116 lod Cas 884. 
*fendant is not taben by siirpr/sc and 



0 6, r 17] 


the; cods of aviL procbdurb 


435 


U allegations 113 Iiul Cas 757 
I miendmcnt seeking lo'take anay 

s exception to this rule may also 
4 • 8 C W N Joog , 78 Ind Cns 

90j«=i9S L R 26-=/'V. 1 R 1924 Siml 144 > 78 Ind Cas 846 = A I R 1925 

Sind 173 , 35 Bom L. R 929«A I R 1933 Dom 450 New cause of action 

should not be alloned 10 be introduced if lliercby the defendant is deprive Ins plea of 
limitation AIR 1925 Rang 264=4 L J 110 = 90 Ind Cas 6j9 , see also 
A. I R J926Mad 827 = 23 L \V 77t={i926)M W N j92=5i M L J 414 = 96 Ind 
Cas 700, A I R i927 Cal 733= 46C L J 51 = 104 Ind Cas 151 Where there 
IS no surpnse on the part of the dcfcndintt amendment may be allowed 139 Ind 
Cas 44* = 39 1* L. R 694 

New case — Amendment should be disallowed where it altogethec changes the 
nature ol die rcl ef claimed or purports to substitute one cause of action for another 
A I R 1929 Lah 449=11 Lab 306= 130 Ind Cas 279, A I R 1929 Rang 179= 
7 Rang 140=117 Ind Cas 577, (1927) M W N 781 = 110 Ind Cas 77S = A I R 
1928 Mad 828 So amendment getting upa new and an inconsistent case is to be 
disallowed A I R 1930 Mad 325=30 L W 5,7=120 Ind Cas 887 , see also 

130 Ind Cas 103=26 N 1 R 3j9=A I R 1931 Nag 20 , A I U 1930 Lab 278 

= ii Lah L. J 553=31 P L R 34o=i2olnd Cas 492 , A I R 1929 Lah 710 = 
tig Ind Cas 429 . A. I R 1927 Mad 839=103 Ind Cas 670, A I R 1922 P C 
249=24 Bom. L. R 682 = ^0 M L T 28=48 I A 214=48 C 832 = 63 Sind Cas 
914=4 U B R jO=(i92i)M W N 3t6vl‘ C),7i!nl Cas 270=(i92i) M W N 
6.39 41 M L J 52, (1919) 3 U B R 171 = 52 Inl Cas 961, A I R 1933 

• nt mtroilucing new cause 

A I R 1928 Bom 516= 

* * R 1931 Lah 260 Where 

o before hut failed to do so 
amendment rcsultinir in lotallv different case anrciallv ai a late stage cannot be 

• • Cas 441 Amendment 

A I R 1927 Mad 

I f inabiliiy to perforin 

„ of contract A I R 

1927 Mad 973-(«927) M W N 668-39 M L T 613-105 Ind Cas 563 
Amendment altering the claim to one for a refund of losses paid upon wagering 
contract cannot be allowed A I R 1922 Lah 408-5? W R 1923-67 Inrt Cas 


performance of contract into one for damages in respect ''f prior contract amounts 
to introducing a new case and hence cannot be allowed A I R 19*2 P C 249— 
24 Bom L R 682 = 30 M L T 28=48! A 214=48 C 833 = 4 U B R 30 = 63 
Ind Cas 914 (P C) But suit on promissory note can be allowed to be clianged 
into one on original consideration oral application being sufficient for the same. 
52 Ind Cas 758 , see also 35 Bom L R 965= \ I R i933 ^om 476 Claim for 

share in ancestral property can be changed into one of maintenance in second 

app=al A 1 R 1923 Nag i^i-6N I J Bi-19 N L R 69-7. Ind Cas sM 
Application for amendment Will be refused m second appeal on tne grouna mat if 
granted plaintiff would start afresh on allegations inconsistent wiih original plant 
46C 168=27 C L J 299=45 Ind Cas 241 Amendment involving claint 

for additional relief addition of new parties and change m 
case, cannot in second appeal be allowed A I R 19*3 59®= 

925 = (I923) P 
Suit as pnncip 

A I R 1925 B • * 

bad been rais , , 

be allowed so * .<=li 

Ind Cas 357 . . ^ 

not be allowe • • 

Claim original / « o 
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inlicriUi * 
sought ■ 

M W N 41 -« ml; 43-15 L W 72-6S Ind Cls 7°3 
Where Ihe effect of the amendraent is to iiurojucc nets R‘’^933"L°ah U4 
, * ‘ if amendment introduces 

1 ' , ther evidence to be adduced 

rr.43. Lab ’5^95-. ■« tioi'n.s ’^an'-tt t"cS„ged for,emu 
Suit for dissolution of p . j ^ jo-. Lai, ^8 Application for amendment 
s^,e‘‘Srnr.»m.r'odL S case sloiild rejected A I R .934 
Oudh ii8 

Alternative case— Merely because an amendment sets up an alternative case, 
IS no ground for Its refusal A 1 R 1927 M 
■ eg see also 33 Bom L R i385 = A 1 R 1 
where the change is only m ihe naiure 

.irof Mnd ^69—122 Ind Cas 174 In a sun - r r , . ^ 

for "aamages, amendment can be allowed as to giving up of a claim fw speci 
2* .rfnrmanci A I R igaa S.nd 3* ace also 32 C W N 933-A I R 1928 
o JO B 597“S3l^ A 36 o=s3o Bom L R 292»*4' If’d Cas 4i3='26A L J 
P ^ ,, on unstamped hundi amendment as a suit on original consideration 

,«2£ed A I R 1922 Lah 394-toP W R 1922 . see also A I R 1927 
«8-Q9lnd Cas 62S,A 1 R 1933 Nag 57 , A I R I93f Lih 559-125 ind 
-a jn a suit for possession of certain plots and injunciion m respect of the 
^*.2»nrtment seeking to add the prayer as to the possession of latter plots also, 
Toildbrennicd A 1 R 1927 Oudh 513-4 OWN 975“ 105 Ind Cas 784 
In a suit on registered mor 

■ 

be d“','=‘*,.52;,econd appeal A I R 1912 AH 5-20 A L J 15-65 Ind Cas 
not be allowed 1 ^ 1915 Oudh 523-120 L J 2,3-87 Ind Cas 356 Where 

342 , see on a promisory ooie which, he finds is improperly stamped 

the plainuffbr g evidence, he can not be allotved at the trial of the suit to 

so as to entitle him to sue on the original cause of aution, that 
amenan p nf action quite distinct from that based upou the promissory note 
784-34 Bom L R fisj^A I R 1932 Com 394 , but see A I R 
!«!. Oudh 54^7 O W N ii95-i3oInd Cas 347 , A I R 1931 Mad 533=1931 
1,1^ \V N 39o—i3t Cas i , A I R 1934 Cal 554 

* Claim barred by limitation— Amendment seeking to introduce time barred 
c-i-iims should be disallowed b'U exception may he made under special circumstances 
,aL L I 195-28M L T i49=t8A L J 1095-22 Bom L R 1370-25C W N 
2S0-47I A 255-48 C 110-2U P L R (P C) 124-57 Ind Cas 606, 1932 
M W N 1116— 140 Ind Cas 500— 36L W 716— 63 M L J 725 , see also 50 C 
978-27C W N 1007-79 Ind Cas 287, 27 N L R agi-A I R 1931 Nag 74, 
AIR 1919 Coin 51 — 30 Bom L R 1588—114 Ind Cas 262 , 31 M L. J 688— 

4 L W 456=(igi6) 2M W N 362—38 Ind Cas 720 Amendment causing 
nreiudice such as one wh ch seeks to deprive defendant of right acquired by vrtue 
of limitation can not be allowed A I R 1921 Pat 485 — 2 P L T 679— 64 Ind Cas 
,25 , see also A I R 1926 Cal 189-87 Ind Cas 218 , lo Rang 74-137 Ind Cas 
,g=A I R 193* Rang 26 , A I R 1928 Mad 828-(j927) M W N 284-110 
Ind Cas 75 , A I R 19*5 Ring 49=2 Rang 414 ’■84 Ind Cas 295 , A I R 
1933 Lab 774=144 Ind Cas 322 , A I R 193* All i6o-(i93i) A L. J 56-1,0 

Ind Cas 702 . A I R I93« Nag 74=«38 lod Cas 417, 22 C W N 104=27 

C L J 403-13 Ind Cas. 893 , 43 Ind Cas 122,6* M L J 316-A I R 1931 Mad 

497 , 137 Ind Cas 710— „4 Bom I, R 35— A I R J 932 Bom 117 Question of 

hmiiaiton does not arise adhere only misdesnripiion of parly is sought to be corrected 
A I R >9*3 Nag 96-71 Ind Cas 39. 
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Changing nature of suit — ^Amendment changing nature of smt can not 
be allowed 35 Ind Cis 91 , see also 41 Ind Cas 749 45 Ind Cas 173=* 11 

S L. R 105, 92 Ind Cas '’53=A I R 1926 Rang 49**3 R 4^3 » AIR 1925 
AH 705=89 Ind Cas 103. 88 Ind Cas 65=A I R 1925 Mad 794=J» L W 
318=48 M L J 489 AIR 1921 Smd 159 (F B)=l6S L R 207=83 Ind Cas 
j6o,A I R 1924 Mad 292 = 42 M 203=45 M L J 667=(i9'’3) M W N 823 = 
19 L T 37=33 M L T i<6=79lnd Cas 510, 57 Ind Cas 426=22 Bom L R 
735 = 44 B 513, 51 Ind Cas 435 » 59 Ii-d Cas 63 , A I R 1926 Lab 453=27 

P L R 168 = 93 Ind Cas S71 .AIR 1933 Pat 443 • A I R 1931 Mad 330 = 60 

M L J 3i3=ijoInd Cas 766=(i93i) M \V N 497 Amendment seeking to alier 
the naiure oI the suit can not at least be alto ved m Privy Council AIR 1927 P C 
18 = 6 Pat 0^3=54 I A. 55 = 25 A L j 74«(i9*7) M W N 69=8 P L T 98= 

38 M L T (P C) 74=3» C W N 469=52 M L J 402=45 C L J 3«3 = 25 

L W 635 = 29 Bom L R 796 (P C)=ioo Ind Cas 56 Amendment which does 
not seek for chan action should 

be aliened \ 'nd Cas 330 , 

see also All • 484 To try to 

disclose further of action is not 

introducing fresh cause of action and hence there is no question of prejudice of 
defendant on point ofl mitaiion 78 Ind Cas 234 Where ihere is no change in 
the aaiure of (he suit amendment may be aMo ted A L R 1932 Nag r57=29 N 
L R ii5 = A I U 1932 Nag 82 , see also 17 R D 7 

Amendment to avoid multiplicity of suite— Amendment to avoid 
mulnplicily of suns may be allowed A I R 1925 Cal 944 = 86 Ind Cas 615 56 
Ind Cas 115 AIR 1922 Oudh 266-90 L J 359=68 Ind Cas 986 71 Ind 
Cas 452 AIR 1923 All iij— 45A 220 A I R 1925 Rang 282=4 Bur L j 
I4t — 3Rang i83 = 8Qlnd Cas 425 , 87 Ind Cas lo^s — A I R 1925 Oudh 718= 

( I T 459-A I R 1928 Mad 2-53 M L 

’ N 784= 1 10 Ind Cas 77S 124 Ind 

* ‘ 507— '24 Ind Cas 208 Amendment 

on should be allowed AIR 1925 

Nag 195-78 Ind Cas 570 

Amendmeot to correct mistake — Mistake of name of a party can be 
corrected even ID appeal A I R 1921 SnI 63—24 S L R 478- 131 Ind Cas 
718 Amendment seeking 10 correct mistake made however negligently or 

carelessly can he allowed provided m justice is not done thereby to the other 
tad 664-70 Ind Cas 284 AIR 
* ng 249=2 Rang 66-81 Ind Cas 

. 41 C L J 5>I-A I R 1925 Cal 

scovered after the written statements 
he plaint as to give cause of action 
essary for the determination of the 
U1 474=126 Ind Cos 13 If in a 


19S L R 262 = 78 Ind Cas 90s Suit upon pronote can be changed into a suit on 
transaction referred to in tl c document it being a mere tedinical error 71 Ind Cas 
968 In a redemption su t on one mortgage amendment which seeks relief on 
another mortgage cannot be allowed unless the m stake is caused due to the 
defendant (1918) M W N 139=7 L W 284s=44 Ind Cas 447 Correction of 
dates in the plaint can be allowed on the ground of mistake {44 Ind Cas 250 
= A I R 1933 S nd 131 

amended if the property m the suit is 
3=93 Ind Cas 103, see A I R 19 2 An 
so also where the plaint is only one of 
be allowed A 1 R 1925 <<‘,7 

6Lah 232 = 7 Lah L J 4*0=26 P L R 437=89 Ind Cas 279 , see also A i 
1923 Bom 453=47 B 785-25 n>m L R 5*3=73 Ind Cas 10 7,55*- 
C C H Vol 1—58 
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4-i2-al34 Inti Cas I2M=A I R 1931 Cil 770 , A I R 1929 Nag 26i=si!7 Ind 
Cas 257 .A I P 1928 Bom i9ita3oBatn L R 117=109 Ind Cas 99 , 24 S L U 
^785*131 Ind Cas 7i8=A I R 1931 Smd 63, 343001 L R 1410 Where minority 
of the plaintiff IS discovered after an objection by the defendant, plaint should be 
'•iiowrd to be amended AIR 1924 Lah 157 = 69 Ind Cas 401 Where a major 

* ’ amendment of ‘he 

1 a bonafide mistake 

lOt be alloived to be 

w- substantial injustice 

will not be done by asking piammt 10 unug ucsm au i ur u lue change would be 
unprecedented one 2 Pat L J 379=40 Ind Cas 174 in a declaratory suit 
falling under s 7, Court fees Art, amendment should not be for consequential 
1 of.fT eenarate suit can lie for it AIR 1927 Lah 499=8 Lah 531 = 9 Lah 
• ' barred by limitation amend- • 

A. L J 487 = 116 Ind Cas 
t " id appeal where the plaintiff 

^ IS not open to him AIR 

1 ■ • 347 , A I R 1931 Bom 

■ 53 = 44 M L J SIS=>923 

as lost owing to decree of 
plaint must be so allowed 

. 56 Ind Cas 458 Where 

I relief was osked for and 
equent amendment for the 

same should not oeauoweu n * % .7-^ - e 15 Ind Cas 911 

Technical defect — 
only if a slight amendr 
1926 Lah 472=27 P L 

necessary to the suit can 1 * < • 

error in the initials of ^ <u. ....v s. 

two years after txparU decree was passed A I R 192S Mad 367=110 Ind 
Cas 433 In a suit to recover possession, mistake as to date of dispossession can 
hffonected 12 L R io7(Rev)=i5R D 293 Court can allow parties to make 
138 Ind Cas 797=34 Bom L. R 628 = A 1 
ication of pleadings can be made good by 
„ 1 Cas 626 

Additional Relief — In lendment aa to relief 

of possession may be allow W 579=92 Ind Cas 

599= (1925) M W N 802 Ilf the original cause 

of action is modified to some extent or another ts added 122 Ind Cas 174, see 
also 33 C W N 3S9 =s 6C 622=A I R lozgCal Si9=ii9lnd Cas 814, 92 ind 
Cas 772=A 1 R 1926 All 506=48 A 292=24 A L J 260 AIR ig-*; Lah 723 = 

-J Ind Cas 121; ,A I R 1929 Mad 273=113 lad Cas 296 , A I R 1928 Mad 
■ ■ " • Pat 746 = 7 P L T 7t9=9S Ind 

IS a new relief 41 Ind Cas 
on after limitation ought not to be 
'allowed 13 Bur L T 20i = 64lad ws 29 m a suit for possession of property 
against wife on the ground of adultery amendment adding prayer for divorce should 
^ IT # pn in second appeal A I R 1923 Rang 160=2 Bur L J 65 = 75 


Addition of parUss — Ntw plamull may be added tor really decidiiiB plainiift . 

claim AIR I931 Cat 765-2 C A J 357-58 c 561- 129 Ind Cas 0000,: 
luniiy should be b'ven to parties to remove the defect of non jomder A I R 1010 

Rang 295-119 Jnd Cas 508 , sceafsoA f R 1913 Rom 305=25 Bom L. R 689= 
D 6 < 5 )“S 3 tmf C« 856 Amendment dalci back the suit ishcn no new parly is 
added AIR 1926 Mad <87-50 M L. I „2=,3 i„3 Cas 625 AmeSdSnt 
seeking to bnng new plaintiff on record at a lime when Ihe suit would be 
batted can not be allowed A L R 1925 Mad 917-85 fnd Cas 961 “Set; 
nonjoinder of necessary parties as respondent the appeal would be mcompeiOT 
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e\en in such Case nroendment can noi beallowed uhere omission was due to negli 
gence. A. L R 19^4 Lah 41 Adding parties at the stage of execution is not permis 
sible 60 C 8oi = A I R 1930 Cal 668 

Amendment by Appellate Court—In 1 proper case amendment can even 
be permuted for the first lime m second appeal AIK 1926 Mad iti7=St M L J 
4li=98Ind Cas j9 , see also AIR l9joSind 98=135 Ind Cas 828 ,i39lnd Cas 
^7S=34Bom L R >75 1 A I R 1926 Mad 989=49 M 978 = 51 M L J 328=34 
L W 504=70 L J 1123 = 92 Ind Cas 643, 50 Ind Cas i8o-«6 O L J 55 • 
A 1 R 1933 Lah 39 j = )41 Ind Cas 168 A I R 1921 Lah 157 = 2 Lah 
73=3 Lab L J 75 = 63 P R 1921 = 61 Ind Cas 415 , 63 Ind Cas 701 j 
A 1 R ip-., Pat 168=1924 PaL 297=6 P L T 465 = 84 Ind Cas ^86 
tl by which defendant is likely to lose his 
AIR 1927 Jlad 650=25 L W 506= 

• Hicre plaintiff contended in the lower court 

an not be allowed to amend the plaint in 
second appeal jg Ind Cas S6t , see also 46 Ind Cas 471 = 119 P \V R 918 
Amendment which would cause trial MO o should not be allowed A I R 1921 

Cal 135=31 C L J 380=35 C W N 552=68 Ind Cas 514 Amendment m second 
appeal seeking to introduce a new case aliogciher should not be allowed A I R 
J923 Lah SoO=77lnd Cas 518 Whereby consent of parties in suit v^as limited to 
a particular cause of action amendment cannot be permitted in second appeal with 
a% ew to remand for retrial as It would mean starting retrial on causes voluntari y 
given up 6 0 L J 32“*= 52 Ind Cas 849 Grounds of appeal can be amended at 
any stage if they are not sufiiciently clear AIR >923 Lah 115 = 3 Lah 382 = 
77 Ind Cas 307 

Appeal and Revision —Amendment perm tied by Appellate coart is not subject 
to appeal 4'’ Ind Cas 455 Amendment alloived wiib ibe consent of the pleader 
of (he oppos te party cannot be objected m second appeal AIR J9'’6 Oudh 98 
= lLuck33-i30 L J its-30 W N 45=91 Ind Cas 927 Interference by 
the High Court with the discretion of the lower court in allowing an amendment 
will not be proper unless it was exercised m entirely wrong principles AIR 
1926 Cal 1112 = 30 C W N 928=98 Ind Cas 751 , see also AIR 1927 Lah 
847=9 Lah L J 357=103 Ind Cas 701>A I R 1929 Rang 199=4 Bur L J I3 
= 86 Ind Cas 509 Revision lies against improper refusil of amendment A 1 R 
1935 Mad 585 -(i935)M W N 4^-48 M I ) 349=21 L. W 639 = 87 Ind Cas 
90 see also A I R 1926 Mad iiz4=(i927) M W N 356=97 lod Cas 936 > 
A I R 1925 Nag 195 = 78 Ind Cas jio But the discretion of the lower court 
will not ordinarily be interferrcd with unless a strong case is made out for sudt 
interference AIR 1933 Lah S67 


18 . [Q S. C. 0 . 28 , r. 7 1 If a party who has obtained an order for 
_ , . , leave to amend does not amend accordingly 

Failure to amend after witbin the time limited for that purpose by 
the orde”, or if no time is thereby limited 
then withtn fourteen days from the date of the order, he shall not be 
permitted to amend after the expiration of such limited lime as aforesaid 
or of such fourteen days, as the case may be, unless the time is extended 
by the Court 


Scope — Order VI rule 17 of the Civil Pro«.edure Code only provides that the 
Court may allow an amendment, and if the party • 

does not avail himself of it the only consecpienc 
he can not amend his pleading afterwards unless 
is extended by the Court Therefore where a 

when directed to do so the Court has no power. * 

the suit 60 Ind Cas 376, sec also 19 Ind Cas 472 = 169 P L R 
P \V R 1913 Time however maybe extended by the Court even , 

opiry of the time originally fixed 16 B 348 Refusal to amend seeking 
introduce a certun cause of action is no bar to bring \ fresh so t on the saro 
of action 99 Ind Cas 538= A I R 19*7 Lah 
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ORDER VI r 


Plaint 


Particulars to be contained 
in plaint 


1 [S 50, para 1 ] The plamt shall 
cotilam the following particulars — 


(a) the name of the Court m which the suit is brought , 

ib) the name, description and place of residence of the plaintiff, 

(f) the name, description and place of residence of the defendant, so 
far as they can be ascertained , 

(i^) where the plaintiff or the defendant is a minor or a person of 
unsound mmd, a statement to that effect 
(<f) the facts constituting the cause of action and when it arose , 

(/ ) ihe facts showing that the Court has jurisdiction , 

(^) the relief which the plaintiff claims 

ih) where the plaintiff has allowed a set off or relinquished a portion of 
bis claim, the amount so allowed or relinquished , and 
ft) a statement of the value of the subject matter of the suit for the 
purposes of jurisdiction and of court fees, so far as the case 
admits 


tendered to 

a ( 1 of an action 

in » . , - « . ^ . » a document 

a plaint A. I R 1921 Smd 1661.17 s L R 213-85 Ind Cas 893(32 M 49* foil) 
Formerly pUini meant m the superior court of England, the cause for which the 

king s writ 
to be cm 
fenda its on 
on for trnl 
he evidence 

t « V IVtleox 

8 A & E 33 Gantnl'* Egtrton L R a C P 371 20 C W N 310-22 C L J 

254 A pUinuff may m certa n circumstances rely upon several d ffereiu rights 
alternately though they may be incons stent. 34 C 51=110 W N 26-4 C L T 
437 20 C W N 310-12 C L. J 2S4 Pktlhps v PftlhPs 4 Q B D 127 Berdan 
V GrtenoJQod 3 E X D 255 , HaukeUey v Bradshaw 5 Q D D jOj Ir re 
Morgan 35 Ch D 49^ The Court should look to the substance of the plaints 
rather than to Its wordings where they are p'epared m roufass 1 courts 12 P L T 
636=131 Ind Cas 529-A I R 193* Pi* *79 Apphcatio 1 under para 2o does not 
become suit 10 enforce award by mere lact or being brought under order 7 rule i A 
I R 1934 Mad 68 

e word must which 

occ be a strong imperative 

Al R .WS,„d 78-97 Ind"ca, 

« wn name 10 W R ^66 Ao 

the name of all its members 
' dinj. m Chitpur Road m the 

“ ~ . r , r- , * of abode Where the 

defendant IS des nbed as formerly of Calcutta the descr puon also is msufficienL 
+ C L R. 166 The name of ihe street and the number ol the prem set should be 
I”®®* ' • The heading of 

, nnd dcscnpiion 

abS L R 43i_ 

* s. I J ■* described in the 

a misdescription but may be cured 
51.-87 .ndCtts .39 A , R t,=b Ca, ,,7-/7 c L."/ 

b7 »a“»nt“''i8V“R“« 
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disapproved) fathers name and age should also be given as lliey fall under the 
«ord description 7 M L J 81 When a person is suing oris sued as executor 
0/ another person, it should be slated in the descnpiion of the party 9 A i88 
• corporate name 1 J W R S3 4 , 9 W R 206 

mission of full description of the defendant in 
35 Ind Cas 792 

Clause (d) — For suits by or against minor vide Order XXXII Where under 
a belief that the plaintiff is a minor and is represented by his mother as 

next friend, the suit is mainmnablc, notvkiihstandtng the plaintiff is major A I R 
1927 Cal 477 =“ 100 Ind Cas 469 

Clause (e)— Cause of action* means every fact necessary for the plaintiff to 
pro'c if iraversed 10 support Jus ngjii to judgment of Court Jt does not mem 
every p e c of evidence necessary to prove each fict but every fact necessary to be 
proved \ I R 1921 Sin I 2oo=»i7 SLR 4t=»8oInd Cas 985 Under Order 
VII aggregate of claim put for yard in plaint is treated as one suit though there 
ma) be several cau 
5S0-32 M L. J 


and when it arose 43 C 85^28 Ind 
' * L R 16, t9C W N 18 , 6 C W N 

he files his suit must allege the cause of 
r - e and must prove necessary allegitions 

in so far as they arc not admutc ( bv it i' defpn t‘* t 1 nr>" r R 58-»26 B 360 
* of any express 

lot been pleaded 
7 C W N 65; 

, as administrator 
administration are 
city 12 C W N 
’ Code by granting 
9 V the bar of lunita 

tioa he ought not to be precluded from talcing another and not inconsistent ground 
should be latter advised that the latter IS the true ground 10 Bom LR 346 Estoppel 
being rule of evidence should not be set out in plaint which should coniine itself to 
facts t 6 S L R 207=83 Ind Cas 360 The Court can disregard the form of 
the plaint where in substance all the facts necessary to raise the point in 
controversy are mentioned n plaint A. I R 192? Cal 806^46 C L J 249 
= IO3 Ind Cas 23 

In a suit for defamation, plaint should allege specihc time place and words 
and also individuals to whom words are spoken A I R 1926 All 672=96 Ind 
Cas 89 


Only facts entitling plaintiff to dcprec need be set out in plaint AIR 1923 
ve that he is m time as regards a 
• I • L J 2i3 A court must see wheiher 

AIR 1927 Cal 30=97 Ind Cas 
635 Where relied on as alternative ground adverse possession should be specifically 
pleaded A I R 1935 Mad ioo5=(i920M W h 232 = 88 Ind Cas 249 Facts 
not specifically pleaded m plamt but admitted by the defendant can be relied on by 
the plaintiff to establish his claim AIR 1921 Bom 307=450 S35 = SS Ind Cas 
69 A person s authority to bring a suit is a question of principle but the proper 
signing and verification of the plaint IS 3 matter of practice, omission therein may 
be amended at any time A j R 1925 Sind I59-^i9 SLR 286 = 80 ind 

■ ‘ R 

- ■ Jaie when 

jnfined 
d CO laia 
1 of facta 

I separate 
- lOjI 


Cal 438=$SC 418 lna«uitfor telemptioo firimn 
plamiifPs claim for redcmpiio \ must be forih<»iiMng 
452 SOWN 733 = A I U 1931 Oudh 37» 


fMtt proof lu support of 
13' Ini Cas 793- >4 O I- 
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Clause (f) — Tl^ provisions of this clause ts imperative AIR 19^5 Ifag ^^3^ 
g2 Ind C 
amount 
must Coni 

ofjurisdu ' 

32 M L 
determi«« 
lion of ih 

s givinff Kirrsdicl/on, th*e facts shoninff this 
A rM 1931 Cal. 458“= 58 C 418 

Clause (g)— Subsi. Prayer m 

particular form is not 3 in bony ol 

plaint A I R 1911 J\‘ IfaplaimiH 

asbs for the following ^ w ww- *m just and 

proper to ^rani namely and follows this up wnh several prayers without any 
disjunctive adverb the piesurnption is that (hey arc intended to be cumulative and 
and not alternative 7 Ind Cas 505-86 P W R loio On a prayer by plaintiff 
for such general rel ef as the Court might grant jf prayer for possession is re/usen, 
the Court can grant the plauititf a declaration of his title though he fails to obtain the 
specific relief prayed for 4 Uh h ) 393 

Clause (&)— Vide A W N (1906)214 

Clause (1)— Vide notes under clause (0 Fanciful valuatton should not be given 
92 ind Cas yjo-A 1 R 1929 Mad 591 

Veriftoation —The provisions regarding verification of plaints appears to be 
useless 58 C 4iS«i3« Ind Cas $38«-A I R 1931 Cal 45S Order 29, rule 1 only 
requires that a pleading filed by a corporation should be verified by its principal 
omcier 26 S t R 43i®*i42lnd Cas 36t»*A I R 1933 Sind 10: 

2 [S. 50, paraSi 2, 3 ] Where the plainii/T seeics the recovery of 

. „ , money, the pUint shall state the precise amount 

But where the plaintiff sues for mesne profits, or for an amount which 
will be found due to httn on taking unsettled a‘‘Count> between him and the 
defendant, the plaint shall state appioaimately the amount sued for. f 

N B — For local amendmeni in Punjab, vide 

Scope — The power to reject a plaint arises only upon Its being proved (hat the 
suit IS undervalued The conect valuation of the property m dispute is not 
necessary for admission of a plamt before ibe plamt is registered AIR 1930 

Cal 65«5 ciC L J i64 = J3C W N 95^^57 C 58? 

Suit for money —fn a money 
IZ B 625 Where ihc suit is on 
alternative claim are fully staled in th< 
mally asked for relief on iho origin 
relief on that basis 27 N L R 327 

Suita for mesne profits or for accounts —When mesne profits are claimed 
only ffom the dale of insiiluiion of the suit it ts not possible 10 state even approxi* 
mately the amount of mesne profits A. I R 1923 Rang iio=r Bur L j 267=4 
U B R 140=77 Ind Cns 53, see also 40 M 1 = 32 Jil L J 221. 29 Ind Cas 
ioS«jJ9j 5M W N 319 , 10 Ind Cas 312 , 18 C W N 622, 15 B 416 Where 
plaintiff claims mesne profits both for period nntccedeAt to suit and period subsequent 
thereto, the valuation refer to both periods Ifbc sues for mesne profits m respect 
of only one of these two periods ibe valaanon refers 10 that period alone 93 Ind 
Cas 939'=A 1 R I9’6 Pat 218 (f B^s Pat 361 = ; P L T 313 Neiiher 
Order Vll rule 2 of the Code of Civil Procedorc nor s 7, Cl 'IV) {/) of the Court 
Fees Act would apply to unascertained foiure mcsoc piofiis Jawla Ptosad / 

in A- 1 R 1926 lat 218 (F 1«) = 5 P^l 361 = 7 P L T 3i3=(i9;6)P 49=93 Ind 
■ >ro^aic aaluation need only be yten of past 

T*is rule IS also applicable in suits for accoums 
IS « 40 , 40 M I In suit for damages, the 

— - -t. ‘f*® be given approsimate/y 17 M L J 6 jj 
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3 . liVft'] Where the subject matter of the suit is immoveable pro 
wi,- ^ .1 ^ » I . .X peit\, the plaint shall contain a description of 

fl.= Vrop=rt, s.ffic.n. ,0 -Vna, ... 

perty case such property can be identiued by boun- 

daries or numbers in a record of settlement or 
survey, the plaint shall specify such boundaries or numbers 

N B —For local amendment m Bengal, Vide in/rt 

Scope — ^There IS some apparent conflict of decisions on the point wliethcr m a 
» should be given In 26 C 

uit held that the phintifTs 
, .» - were no baundarjcs given 

ofihcir title 

• urseofhisjud 

“ 3ivil Procedure 

„ . , . w - - X. in suit cannot 

But in the aoQ\e case it is submitted the learned judge s opinion is a 
mere eij/er InigW R 8t, the decree which uas successfully objected to m 

1 suit, such poriion not 
y was incapable of cxe- 
« But now u 5S cleat from 
ibsolutely necessary but 

the plaint shall contain a dc 
also 18 \V R 46: . 5 C W N 
descript ons of ihe subject 
desenpoon that \vh ch is morr 
mistaken or to have msecteJ 
subject matter 10 C L J 

ed, or the 
and there 
ound 10 hi* 


in the pla ni 
In l C W N 
gment at p 5 
Code auihon 
be ideniilied 


Ihid (on 
W N 
Moperty 


4 [S. so, para. 4] 

When plaintiff sues as re- 
presentative 

b.veft 


Where the plamtifl’ sues in a representative 
character the plaint shall show not only that 
he has an actual extslmg interest in the subject 
matter, but that he has taken the steps (if any) 
r,V»VfiVt •& laV/wMViW.'J V. 


Scope — Representative capacity need not be suted m cause title It is sufUcient 
if It appears in the body of the plaint 50 Ind Cas sa5“46C 877, see also A I R 
IQSS Nag 319 = 109 Ind Cas 785, 19 C W N 1193=28 Ind Cas 818, 34 C 548 
The plaint must conlain a statement that the suit is brought m a representative 
capacity AIR 1925 Nag 183=82 Ind Cas 201 , see also 7 B 467 , 8 B 309, 
5 C 144, 12 C 437 77lid Cas 1028 In a suit by the manager of an undiiidcd 
family on a promissary note passed in li s name by the defendant the oiher members 
are not necessary parties and the suit is not bad for non joinder AIR 1922 
Bom 283=46 B 358 = 23 Bom L R 1135=64 Ind Cas 966 see also >4 B 597 

he Succession Act 
of the su t makes 
AIR i9'’3CaL 

1 = 50 C 49=36 C L J 35 see also 15 B 10$ , 38 C 327 , 37 B 158 12 C W N 
7j8 Bui Mahomedan executors need dm lake out probate before suing itC37 
Suit by or against a club— In a suit by or against an unregistered dub tl 
names of all the members should be given Vide 14 'I 362 , 20 A 497 
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5. Is. 50, para 5 ] The plaint shill show that the defendant vs oi 
^ f A tu .nt,.r«t -.n^ cfaims to be interested m the subject matter, 
,aWuy “L=sl.i°vr =■'») ‘"“t !■“ ■' '»»!= to bs called upon to 

Scope —A 
The Court m 

of action correctly Igatnst each defendant A t R 1924 Nag 1^1-79^°^ 

614 , see also 35 Ind Cas 77=12 A L J 339 

6 CS. 50, para 61 Where the suit is instituted expiration 

rr/iund r,( *he period prescribed by the law oflimita* 

lm"aNo„?i/ ..o... ■he'^ plaint Shall Aow Iha pound upen 

which exemption from such law is claimed. 
Scope —This rule should be construed liberally and reasonably Where exemp 

non from Jimitition is not stated in the plaint the Court s^ould allow the inclusion 

oftbatgiouni Where that point is express in the pJimt r 6 is satisfied but in 
such a case plamtify may try to get over the bar oninJilation by pulling forth 
another ground iflie believes the latter (o be true 3 Lah L J 22=^60 Ind Cas 
772 Where suit is prtmi facte bared by limitation plaintiff must state in 
plaint the ground on which the btr is saved j? fnd Cas 243 = ^1919) W 

W 429=9 L. W 8a , 51 Ind Cas 956«»f Lah 21 14S *nd Cas 

9,3^34 P L R 841=* A T R 1933 Lah 491 A ground to save limiiatiOJi 
ivhich has not been taLen m the p/iint cannot be taLen unless the plaint 

IS amended 1933 M W N 931 (30 C dgg , 31 C 19> , 17 M L J 

«8r 1919 W N 429. 1933 h* 'V N 593 fol). see also AIR 

XQ33 Mad 39f-64M L J 317-1933 M W N 595 Where nothing is stated 
and no issue is framed, no evidence can be given to prove facts that hmtta* 
tion has been saved 25 hi L T 295s«i9i9 M W N 429**9 L \V 82->i 
Ind Cas 9Sd , A I R 1922 Lah 39»4 Lah L J 190*3 Lah 333-d9lnd Cas 
419,310 106, 34 B 540,26 Ind Cas 441 Though an 'icknowledgment is not 
pleaded m pbmc yet it can be set up m reply to defence of ibe defendant A 1 R 

196 l3ut where plamt shows how 
ought not to be debarred from taking 
over the bir of bmitaiion AIR 
iQ2f Nag 1 — 17N L R 209=6>Ind Cas 279 seeaJsorsC W N 617*7 C L. / 

:fn f4 C W N 128 , 8 Ind Cas 81* 13 C L 1 139 60 Ind Cas 77a* A I R 1922 

the plaint is defcctu e in 
116P \V R 1^18 — loi 
has no application in a 

CISC when /Jr/Mt/or/r the case IS not nnie barred 25 Im] Cas 463»=“oI' R I9i4 = 

260 P L R 1914, see also A1 R 1923 Lab 591 = 8* Ind Cas 565 In a suit fo redeem 
moriiraae allecctl to have execuiccl w ihm 60 years n is not necessary for pUmiiff to 

^ Cas 283=17 A L.«J 330 An 

a sun hied on the day ibe court 
i the dismissal of the suit The 
• ' R 198=56 Ind Cas 9’6 Where 

plaintiffs omrx IS on he plaintiffs 
^09=30 P L R to, = i05/nd Cas 
331 An at^nowledgmert of liobiluy sufficient under s $9 of the LimUtion Act 
to civc a fresh period of hm taiion from the date thereof should be pleaded speci 
ficall) A 1 R 19*4 I^at 806=5 P L T 55»*7S Jfld Cas grg The pliiniiff 
having nicniioncd one ground of exemption m the plaint is nor debarred from taking 

till uhcre no groun t 

, nosviedgment as a 

" R 1922 Lah 39= 

. — . 4 ■ • * r - Jiniuaiiorj ought 10 

, limitation can be raised at 

■ * • =69 InJ Cas 194 Objec 

1 • exemption from limiiation 

^ ■ « , _ . , -36lnd Cas 593 

1 Icf to be spccificaHy , ^ 20, r 6j Laery plaint shall 

Kc cf to pc II y state spcctecalJy the relief which the nlamtiff 
claims cither simply or in the altematire, and 
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It shall not banecessary lo ask for general or other relief which may always be 
giren as the Couit may think just to the same extent as if it had been asked 
for. ^nd the same rule shall apply to any relief claimed by the defendant in 
Ljs wiiiiea statement. 

Scope — ^The same cause of action can give rise to different reliefs A 
plamtifr may claim ihero, separately, or collectively It Ins nl viys been the 
practice of the Court to confine the relief given under the power to grant general 

se made out on the pleadings, and 
D/ciCe/fs, Mont U & D 4 $ , 
V Ry Co (iSSH) 5 De G M & G 
The pawer of Court to grant 
t, - - r , undoubted is always subject to 

the CO idmon that ihc relief so granted is not inconsistent with that specifically 
claimed and with the case raised by the pleadings A I U 1933 Lali 267 

General or other r * 0 larger necessary 

under the new Code sliow that the 

plaintiff IS entitled lo ^ uch relief ihoiie,li 

It IS not specifically pleaded A 1 R 1930 Nag 92 = 26 N L R 94 = 
120 Ind Cas 321. see also AIR 1930 Pat 71 = 10 P L T 630=120 
Ind Cas 292, ii3 InJ Cas 3Si=\ I R I9’9 All SSj bo a prayer 
for general relief is unnecessaty All that is necessary is that the necessary 
foundation of facts must be laid m the plaint \ I R (1923) Pat 386-^ 
(‘923} Pit t) 3=^5 P i. T 3 jO= 76 hid Cis 940 AIR lotf Lah 125^2 Lsh 
256-107 P L R igst-e* Ind Cas t96 , A 1 R 1921 Pat 14*6 Pat L J 
190-3 P L T 32 j-6o Ind Cas 9^0 54 Ind Cas 797 Court can give the 
plaintiff a decree for less linn vInt he In I dennndc ! if the Court finds him entitled 
lo less relief AIR 1923 Smd 5 F li)=t6 SLR 113—71 Ind, Cas 161 44 
Ind Cas 557 33 M t J 631 3- M L T 39<-(«9«8) M W N 110-43 Ind Cas 
760 Where the plaint set out facts m issue that arc maiernl the phimiff is entitle I 
to relief which those facts will sustain under the general prayer hut he cannot 
desert specific relief prayed an I under the general prayer ask specific rebel on 
another desctipiion unless the facts and circumstances mentioned in the plaint 
»)1J consistenily wiili the rules of the Court maintain ibat relief AIR 1934 

Lah 324=69 Ind Cas 501 , see also 43 C 743-22 C L J 419-20 

C W N 446—32 lod Cas 437 Accounts can be directed to he taken, 
although there is no prayer in the the plaint to that effect but only 
a general prayer 23 C W N 500-29 C L J 280=31 Ind Cas 597 Rights to 
which a person is found entitled cannot be refused on ground of an exaggerated 
claim. 140 P W R 1918-13 P R 1919=46 Ind Cas 679 Court can in a 
proper case pass a decree for redenyiion of a mortgage, though ilie suit as framed 
was one in ejectment 44 Ind Cas 921 Where m a suit for khas possession, 
plaintiff was found not entitled to possession till after expiry of term decree for 
declaration at ihe end of sueJj term can be granted jP L W 405 = 39lnd Cas 

596 In a suit for partition decree for ejectment can be given, if that was 

asketllor In effect and dcfeudanl was not taken by surprise 13S L R tS9=S3lnd 
Cas 722 

The discretion under Order VJI rule 7 and Order XLI rule 33 covers the 
granting of a declaratory decree m a suit for possession, where alternative relief is 
claimed iherem AIR 1923 Lab 422— 85fud Cas 95 Decree m a suu should 
conform with the rights of the parties ns they nere at the tune of its institution 44 C 
47 = 24 C L J 140=20 C W N 1099=34 Ind Cas 869 A suit lor share of 
inheritance IS an administration suit, though not brought in that form and decree 
should be passed on lines of mode] decrees jn App D forms 17 and 20 C P Code 
41 Ind Cas 579 Where written contract is inadmissible in evidence for want of 
stamp oral evidence is admissible to prove the said terms A suit should be 
brought within three years of the date of the iraosaciion tf it can be nwimtained 
on the original consideration 29c L j 508=51 Ind Cas 945 

Where m a suit for possession by partition the estate is found impariible a decree 
for joint possession should be given and the suit must not be disimssc 
although plaintiff may not have expressly asked for a declaratory o|cre« 

1 R 1921 Ml 106=43 A 318=19 A. L J 6«=6o Ind Cas ^73 urn 
where right of easement has been claimed but has not been e «,,,w-,nValIv 
Court cannot give rcl cf to plaintiff on basis of natural right P 

C C H Vol 1—59 
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clatmed md create a neiv- case 57 lad Cas 504 In a suit on a negotiable 
instriiment, relief on the strength of the original consideration can be granted if 
prayed for in the alternttivc 46 C 6^3=29 C L J 340=17 A L. J 405=25 
M L J 429 = 21 Bom L R 606 = 230 \V N 937 = 30 Ind Cas 
210 (PC) But in a suit for ejectment where property Is found encumbered, 
prayer for redemption cannot be allowed 4 O L J 365=41 Ind, Cas 171 In a 
suit to enforce transfer unenforceable under law, transferee cannot recover consi* 

deration money as damages 4O L J 425 = 41 Ind Cas 435 


8 CR S. C 0 20. r 7 ] 

Relief founded on separate 
grounds 

and distinctly. 


Where the plaintiff seeks relief m respect of 
sereral distinct claims or causes of action 
founded upon separate and distinct grounds, 
they shall be slated as far as may be separately 


ill* iflcJude the secoi'd and piiiDuii •»» - 

clainis, Jounded on separate and distinct grounds and the case falls under order VII. 
rules A I R 19:9 Nag 349= ,2a lad. Cas 404 

9 - [S 58 ] (tl fhepUmliff shall endorse on the plaint, or anneic 
T> S.J ^ thereto a list of ibe documents (if any) which 

nr/mt be has ’pindiciKl “'“"5 ‘‘ ■ 

” plaiot is admilted, shall presenl as many copies 

■ ^ re defendants, unless the Court by 

number of the defendants, or for 
topresent a like number of concise 
sca(citicuh» of (he nature of the claim made, 
or of the relief claimed in the suit, in which 


Concise statemenis 


le defendant or any of the defendants 
such statements shall show in what 
„ sons sued. ^ 

e 01 the Court, amend such statements so 
the plaint 

v4> i.ioojt. - Court shall sign such list and 

copies or sialemenrs if, on examination, he finds them to be correct 

N B— For local ani!Ddraentsin Allahabad, Calcutta Madras, Oudh and Rangoon 
Vide infra 

Smfcuistituted— Asuir is m muted when the plaint is filed and not when it is 
ordered to be registered 34 C L J 46$“^ tnd Cas 923 

Dooutnents —There is disuactton bciween documents sued upon and documents 
relied upon by the olaiatifT 24 C W N 302 = 56 Ind Cas 457 There is no 
provision of 4 iw wh • plaint on 

the ground that the umenis on 


V ^ cnuirca lo 

produce them at a later stage A I R 1930 Lah 480=122 Ind Cas 480 

*10 [S 57 J (i) The plaint aball at any stage of the suit be relumed to 
Return of plaint P/f*«"*ed to the Court in which the suit 

should have been instituted. 

(2) On reluming a plaint ihe Judge shall endorse thereon the date of its 
r..,.,rnm4» pr®*cnlaiion and return, the name of the parly 
returning presenting a, and a brief statement of the 
reasons for returning it. 


Procedure 

plaint. 


* This section has been applied to suns for the recovery 0/ rent undur 
Chon Nagpur Tenancy Act 1908 (Bcd Act VI of 1^ ) 
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Scope — • When a suit is mstuuled m a Court which has no jurisdiction to try u 
then the Court must return the plaint to the plaimiH for presentation to the Court 
having jurisdiction The provuions are wide 
Court IS unable to entertain the suit for want o. 
nature of the objection to the jurisdiction la 

be limned to cases where the Court IS incompetent to try the suit by reason of the 
nature of the subject matter and not on account of the value thereof being beyond 
the jurisdiction or even the subject matter thereof being bejond the territorial 
jurisdiction of the Court as, for instance, merely to a case where a suit which 
should haxe been instituted tn a Revenue Court is instituted in a Civil Court or 
xerta" Per Jatlal y in A I R 1930 Lab, 394=1*7 Ind Cas 90S, sec also 
AIR 1934 Pat 234 , A 1 R 1934 Lah. 233 A Court not having jurisdiction 
to trv a suit can neither transfer us junsJictiiin lemporinly to an arbitrator nor 
send the suit to the District Judge for transfer to the proper Court Tne only 
course for the court is to return the plaint for presentation to the proper 
court The onlj e\cepiion to the rule is where a preliminary decree for accounts 
has been passed by a court not having jurisdiction to pass a final decree 
on the cxamiaaiioa of accounts AIR 1930 Lab 195=11$ Ind Cas 334 In a 
suit for partition if It IS found at the time of the final decree that the suit is under 
valued, ihe court cannot if the value of the projicriy exceeds the pecuniary limits 
of ihe court, declare preliminary decree a nullity and return the plaint for presentation 
to competent court A I R loao r-*t ••-•r,:-' Jnd Cas 104, sec also A I R 
• ' here suit as ordinarily framed 

hilc It 15 found at the trial 
»s or evidence led by them, 
IS different from that claimed 
y that coucu In the later case 
with the trial or pass such 
n lit cases nrant permission 
h suit. A I R I9JO Sind 
« mvy be returned for proper 

it in wrong court AIR 
* a plaint on the ground that 

^ N. V s.^.cuments on which he relies 
A I R 1930 Lah 480=122 Ind Cas 488 Where the first suit is instituted in a 
court uuhout jurisdiction, and a second suit in a court of proper jurisdiction, 
the second suit can not be regarded as a continuation of the first, even though 
the subject*ma(ter and the parties to the suits are identical AIR 1929 P C 
io3=s6C 1048 = 561 A 128=1929 A L J 254-33 C W N 485*29 L W 682 = 56 
M L J 6i 4=49C L J 462=31 Bom L R 74i-(i929)M W N 546 (P C)=iis 
Ind Cas 713 

Where a Court original!) had junsdiciion to try the suit but discovers at the time 

se of the 
484=110 
- . ^ AIR 

uatt 4»4 = iio Ind Cas 293 Court in which the suit is instituted cannot 
return the plaint for presenUtion to the proper Court on the ground that it would 
be more advantageous to th ’ ' ’ ■ " 

plaint can be returned 01 
Cal 87 = 97 Ind Cas 979 u 
untrue m fact he ought 
under Order VII, rule 10 

vested in him ’ ■' 

168=24 A. L J 
the suit as orij 
found at the tria 
prayed for 13 
A I F 


deficit Court f 

r - . 1. IS 1933 3 

subject-matter of sup bej* 
and return the phmt for pre 
Ind Cas 82 Court for «. ^ 

case A I R’lgJd Mad 339=^’ 


I ihe proper Court. It his no 


Where a Court find* that 1 
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no jurisdiction to try i smt i( cannot try ii on merits If a decree be passed it can 
be set aside in revision A I R 1925 Oudb 735=88 Iiid Cas 99r Phint cannot 
be returned for amendmeit After reiiining it on the Court file ifie plaintiff must 

if necessary be ordered to amend It with m 1 certain time A I R mi bind i66=>t7 
SLR 223 = 85 Ind Cas 893 

Where a suit under s 92 included clam for po»session Court should not 
return plaint altogether The Court may allow the phiniiffs, to amend the plaint 
by striking off tie claim for possession or may dismiss the claim uiih regard to 
that particular rel ef in its juagraents A I R 19 5 All 683 = 47 A 770**23 
A L J 66i=89lr plamiilTs refusal to pay Court 

fee though for a reject the pJainr U plaintiff 

pays il e requ site urned for presentation to proper 

Court A I R 1924 Mad 646=46 A 
77 Ind Cas 781 The provisions of 
N 163=10 L W 535 “S3 I'd Cas 3c 
entertain 1 h ni 18 0 C 364 = 3 
by the second chss subordinate J ^ 

correct pro eJiro would be to mike an application to the District Judge under 
the provisions 0/ order 46 rule. 7 245 ind Cas 26t^A J Ii rpJJ 221 

Where the plaint of 1 pauper suit has been returned by a Itfuns (Is Court as being 

undervalued the pli n ff must get fresh leave to sue is pauper Aom the subordinate 

Judge r933 M W N 197 Out of two claims, one which is out of jurisdiction 
shill be regarded as a separate claim A- X R All J93 j>9 A ^ j 822* 

64 Ind Cas 638 see ilso^ci Jnd Cas 6j,5 , 54 I^d Cas 364760 L J 640=4* 
Ind Cas 125-4 O L J 374 In case of want of jurisdiction the plaint must be 
returned for bemt, presented to the proper Court 41 M 70»"(l9l8) M W N 
497=24 M L T 46=15 M L T 27“4o Ind Cas 266 The Retenue Court 
must ' Court 6 L W 

IS not contested 
rocedure such as 
the suit A I R 

w - 229 = 23 R®n» L K iotk>a*64 Jnd Las 919 Where a 
suiMvhicii IS "ordinarily to be instituted in a MunsifTs Court is filed in a subordinate 
Judge’s Court who has lurisdicuon to entertain the suit and the evidence his been 
gone into and concluded on both sides but objection is raised when arguments 
are being heard that the suit ought to have been insi lated in the Munsiffs Court, 
the subordinate jugde should bring the bearing to a coadusion and deliver 
judgmem and not direct the pUtot to be returned to ihe Munsifs Court, even 

though tt IS irregular on the part of the plaintiff to have instituted the suit in the 

subordinate Judge’s Court AIR 1934 Cal 5*4 

. leen added m the new code 

, » codes Still under the old 

iny stage of the suit, where 
10 try the suit 73 W R 

263.8 C 834. 8 M 62, 2 A 357 V® B) The plaint should be at 

once returned where the court discovers that the valuation is beyond its turisdicUon 
A r R 1931/Mad 69=59 M L J 890 =(i93o)M W N 656=33 L W 68 = 129 
Ind. Cas 62s, A 1 R Pat 258=6 Pat 351 = 103 Ind Cas 435 , A I R 

19:2 All 424"44 A 686=70 Ind Cas 98 Where suit is not cognisable by Small 
Causes Court, plaint should be returned at any stage but should not be dismissed 
27 C L J 590=41 Ind Cas 203 

■Want of 

plaint, suit IS be 

presentation to , • r... 

lute been paid and proceed as provided by Iw The former court has no such 
power A I R 193* Mad 67= 129 Xnd Cas 826, see also AIR toto Mad 
g;9=3« L w 331 = 58 M L J 65. = .26 Jnd bas rrV The jumdS m l 

' 1928 

t bo 

. ■ ‘^R 

luted 

be more advantageous to the defen lam to have the suit jricd m iliai court "xhe 


239 = 4 
18 O 
could 

1922 Bom 152=46 



0.7, r !0] 


Illb COOS or civil. PjlOffiDUHE 


469 


I R 1917 C\l 

, . I2r[iime lurisdiction 

j 7Sf Wlierc same 

' ' a court the court 

j , )urisdiciiQn tnd try 

ihc ose For ll.c slruck oo't'pin, llic pUinliff may f.fe ‘wi, 

A I R 19-6 Born. 383-23 nSm I- R S.i-9» 1">' Caj 583 Where '«««> °l 

plami hiaVrn orAereJ, bm pUmuff IS willing w drop pan otlii! chim W '"■"^,''1® 
*,c. , 0 p\a\ol as an-nded. 

A t .. . 9zlnd Cas goo 

>rt Uas no )unsdicuQn 

. AIR 19*6 Mad 

“ , * *' s aSo \VUcie Judjo UoUs 

dtsmisi i1>e suit on ibc 
. t . - turns ilie plitnt, tic tads 

to exercise lansdicvma a ts\cd in Uina bylaw and the order IS o,>*n to rciision A I 
R IQ’S All 5i = -|8A 163-24 /V.lw.J 3 j -93 InJ Cat 3SJ Unlet 'V, 7* 

10 a court which finds ibat It has nO jurisdiciioa to cmcriim a suit should rciunj 
itp nh nr fnr nrr^pnn'im to the {iropT court T^ie sun cannot be »bsTtnsstd 

“ • ' o 


l933r\.L.J 667-A I R-t933 Ati 745 

.* trial of ihe suit, 

• u for presenialion 

• • • > M 197, 5 W 

R ActXRulingS?, 2C 12G, 9^^ *59 1. ) ijs There U no 

bar for the exercise ol this pawer even m second ijipsal 9 B 2,9.913 266,10 
'I 211 By virtue of s 107, order Vil r 10 applies to appeals A I U 1923 
31 o» 8N L U 63 = 74 Ind Cas 93 The order of an appellale court rciurnip? a 
plaint is appealable 8C ia6, 3 C W N 743—27 C 275 It is within the power 
of the Hi^h Court to decide quesuoas orjumdiciion necessary for the uul of U\e 
suit A. I R. 1922 Pat 368-2 PUT 739®*64 Ind Cas 496 

Limitation— 'Where a plaint is returned the time 10 he excluded under s 14 
Litu w.a&si ?.«, as aV)% period frorr. Vno davo t<t ^ntsmMfirorj to Vnu iute d 5 fetum ol 
plaint A I R 1926 Mad 178-27 L W 816-92 lod Cas 373 Court o/dcrijiiJ a 
return of plaint for prcseiitauon to proper Court on payment of additional Court fie, 
cannot review Its order and extend tune previously fixed for payment ol Court f^ee 
‘ iV K 804 — 92 Ind Cas 800 No 
ho passed his order on 251I1 March 
hand over the plaint to him. in 
persuance of ihe order returning the * •* - ' “ r> /* »« ti „ 

pUmt was actully returned by the oflii - • '* 

Coift was rinsed nvinp to an rnid 


laches or delay of the Court 
were not justified m throwing out 
, , , . ~ >933 Lah 1207-A 1 R i933 

Uh 7ti«i4Slnd Cas S-34P L R 634 

Appeal —The return of a plaint docs not deprive the plaintiff of his- right of 
appeal, even after filing the pfatnt in the directed Court 41 M 721-34 M U ) 
Ind Cas 89 Where on appeal from an order returning a plaint to be 
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no lurisdictioii lo ir> i suit u cinnot try it ort merits If a decree be passed it can 
lie set aside m revision \ 1 R 1925 Oudh 7J5«8S Ind Cas Phint cannot 
lie returned for amendme n After reinininff it Oji llic Court file ilie pJainii/T must 
if necessary be ordcrc 1 to amen I It witlj in 1 ccrniii time AM? ipjt Sind i 65 =i 7 
SLR 2?i=*S5rnil Cts S93 

Where a suit und<,r s 92 mcIiiJed cliiin for possession, Court should not 
return plaUU alio^Lilicr The Court may iffow the pfimii^s, to amend the p/tmc 
by sinking off lie chmi for possession or may dismiss the claim luih regard to 
that /xirticuJar rel ef m ns ;u igmenfs I I R ;9:f All 6Sj«47 A 77o=»23 
A L J 661 = 89 InJ Cis 40 \ Court should 00 plaintiifs rehtral to pay 

fee U ongh for 1 cUiiu cvccedinn its jurisdiction reject the plaint If plaintiif 
pays il e r }n sue Court fees the ph nt sh >ul 1 be returned for presentation to proper 
Court \ 1 R ,924 6i6=.46M I f M L T 02 = 77 Ind Cas 33°. 

77 Ifid Cis 8r file provisions of '* 

N 163- la L W 535 - 53 1 il Cas 3c 

cniertim |li 1 ig O C 364=31 

by the secon 1 hss subordinate J 1 

correct pro e 1 r wauld b“ to mal 

the provisions nl orkr 46 rule, •« 

Wiicrc the plain <f i pauper sun ’ 

undervalued, fbcflin ff must cel 
Judge 1933 M W N 197 Out of two claims. ' 


Mliidi IS out of jurisdiction. 



497V.2J M L T Xf L 1 27-46 tnd uas 200 The Revenue Court 

must idmir the pjamt It >s returned to it by the Civil Court 6 L \V 


239*42 Ind Cas 483 
18 0 C 364- 33 Ind 

could have given tlie C< ’ 

1923 Rom 152-46 1 
suit which IS oridiiiartt] 

ffone*mio°^and'^^conduied*^ *“*** obje'*ijor> is raised when argumcDts 

ire being heard that the suit ought w have been mstiiuted tn the MunsiRs Court, 
the subord nate luX shouM bnntf the hearing to a conclusion^ an^d deliver 
judgment aftd not^direct ihe plaint 10 be returned to the Munsirs Court, even 
though It IS irreguUr on ihepart of ihe pUmuff »o have instituted the suit in the 
subordinate Judge s Court A f R ^934 Cal 5*4 

>ecn added in the new code 
> codes Still under the old 
, tny stage of the suit, where 

to fry the suit 23 W R 

363 , 8 C 834 8 M 62, 2 A 357 » 8 l> 3 i 5 lt’ B) The plaint should be at 

once returned where the c-ourt discovers that the vafuatiofl IS beyond its junsdituon 

A I R I93r/Mad 69=59M L J 890=(i930) M W N 656=33 !• W 68=139 
Ind. Cas 625 , A I R 1927 PM 258=6 Pat 3 Si-»o 3 Ind Cas 435 , A I R 
J923AII 424-44 A 686’»7oInd Cas 93 Where suit is not cognisable by Small 
Causes Court, plaint should be returned at any stage but should not be dismissed 
37 C L J 59 <»“ 4 t Ind Cas 303 

Want of jiinsdiction —Where a court finds that on correct valuation of 
nlamt suit IS beyond Its pecuniary junsdicnon the plaint should be returned for 

vheiher proper court fees 
rraer court has ao such 
“ , ' >0 A I R 1930 Mad 

I ■ The jurisdiction in a 

brought AIR 1928 
t or application must be 

ue Cl vv. -y o , of the suit uself AIR 

1927 Cal 711 -46 C L. J 46=104 Ind Cas 349 Court m which the smt is instituted 
cannot return the plaint for presentation to the propercoun oaihc ground that it would 
be more adiantageous 10 the defendant 40 have the si«r tried in that ccwrt The 
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01. A I R .917 Cil 

■ _ ■ iletirmms ninsdiction 

• Cis 787 Wiierc some 

■ I . of a ciurj. ilic court 

iK*.. ' r*' .• .* j - its junsJictlon and try 

« *' O'" struck out part, ilic plaintiff may file another su I in proper court 

■ Where return ol 
s cUim to brin;,' his 

* plamt IS amended 

' t Ind Cas 800 

■ni.. .u., .1 1 <>■ . . *» — - * *• ‘•““ii has no jurisdiction 

to ir) the smt bit If should b* re urncJ for proper pressntatio I Al R tOJ6 Mad 
W5„.(„..|MWN Ca. =8o Wta. J.J.C hol’is 

dismiss the suit on tlie 

. . * * * •• ■ ■ Jrns the plimi, he fads 

■ , * * ‘Open to revision A I 

. ' ' ■ ■ * • * ■ »J Under or Icr 7, rule 

• . J3 Na^' 82 , 

, • ari,umsnls 

. . _ , and return 

■ ■ ■ ‘ ■ junsdiciioi and 

• •• vherc the court 

' eicntaiion to a 

I • • • I 29 N L. U 

■ * * the jurisdiction 

* . by ilie ^^ulUlf 

• • • • junii the plain 

. * r representation 

to some other court, which on the plea of the defendants, would have jurisdiction 

1933 A. L.J 667«A I R 1933 AU 745 

Tberatumof plaint by appaltatdcourt— Even alter the trial of the suit, 
the appellate court IS competent to order for the return of the plaint for presentation 
10 the proper court t 11 $33 . SS 1* *378 , W R (1864) 6> , ll M 197 , S W 

R Act X Ruling 87 , 8 C. 126 , 9 B *59 . 9 B 266 , 7 C L J 152 There is no 
bar for the exercise ol this power even m second appeal 9D 359,93 266,10 
M 2it Oyvirtueof s 107, order VII r 10 applie> 10 appeals. A I R >923 Hag 
310-8 N L R 63=74 Ind Cas 93 Tlie order of an appellate court returning a 
plaint is appealable 8C 126. 3C W N 243*»*7 C 275 It is within the power 
of the Hti,h Court to decide questions ofjunsdiclion necessary for the trial of the 
suit A. I R 1922 Pat 368 = 2 P L T 739=64 Ind Cas 496 

Limttation— Where a plaint is returned the lime to be excluded under s 14, 

Lirailaiion Act is the nenod from the date of presentation to the date of return of 


persuance of the order returning the 
plaint was actully returned by the offii 
Court was closed oving 10 an cpid 
presented on 22nd Apnl, when Court i • 
lhe suit holding that " 

Hild that no luigant ( 
or Its offirc and iha 

the plainlirrs suit as b i,.t- w, 

Lah 711 = 145 Ind Cas 5“34 ? I- ^ ®34 
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presented to the proper Court, an order is passed remandtng the case to the Inal 
Court no further appeal tlierefrom lies, nor is u liaWe to a revision 125 Ind 
Cas 581 High Court can rexise the order directing the plaint to be returned 
for representauon to proper Court AIR 1930 All i58 = Ct929) A L J 
1157=124 Ind Cas 478 An appcallies against an order \srongly returning 
the plaint to be presented to the proper Court AIR 1930 Nag 207= 
13 N L J 4s»i2i Ind Cas 663 Where a pLiint js returned by a Civil 


1925 Oudh 499=12^0 L J 362=2 OWN 499=89 Ind Cas 511 An appeal 
hes from an order returning a plaint for presentation to the proper Court but a 
second appeal docs not be m such a case 134 Ind Cas 203 = 32 P L R 362 = A I 


weal iro’'vK!?”uaJcr’'o5de'/<i ■ ^cla1f5e“a%n‘'an''o,!le”relurn,n^pIa.nt 
under Ord-r Vll rule ,o The order Oy .l.e 

al if he IS otherwise enluled 
119=24 L W 630=97 Ind Cas 
should leave parties to seek 
Cas 759 An appeal presented 
>d be dismissed as the High 
Conn ivill in such case's refuses to return the memorandum of appeal A I R 191J 
Cal 335-80 Ind Cas 8s8 Where plaint has been returned for presentation to 
propir Court, the plamtifi can present the same to proper Court even after 

SnsSccessful appeal if.t IS not hatred hy limitation A 1 R 1925 Bom ,418-27 Bom 
6s2-89liid (fas 68 Order returning a memorandum of appeal to be presented 10 
ihc proper Court can be revised AIR >925 Bah 479 — pLah L. J 285—26 
P L R 584-90 Ind Cas 603 

Representation— Where a plaint IS returned for presentation to proper court, 

ourt A I R 1931 Mad 8= 

• When \ plaint is returned for 
istituied on date of such prcsenla 
in continuation of the suit hied 
21 = 30 Bom I R 970 = 52 B 
548=113 Ind Cas 511 , A I R ipzdCaJ 35S — 3oC W N go The presentation 
of a plaint in anothei court, after its rctnrn by ibe court to which it is first presented 
by mistake is a continuation of the origiml suit and therefore a fresh Vakalinama in 
another couiiis not nccess-xry A I R 1923 Nag tSz— iqN I R 1-6 N L J 

proper court, 
to hear the 

' Bom 257= 

, . • IS amended 

in the meantime increasing the amount of counfee payable thereunder the plaintiff 
should be credited with originally paid courtfee A I R 1926 Cal 355-30 C W 
N 90 = 91 Ind Cas 862 

Rejection of plaint ^ J® 1 he plaint shall be rejected 

^ ^ m the following cases — 

(n) where it does not disclose a cause of action , 

(i) where the relief claimed IS undervalued, and the plaintiff, on beinT 
requited by the Court to correct the valuation within a time 
to be fixed by the Court, fails to do so , 

(c> where the relief claimed is properly valued, but the plaint is writte’n 
upon paper iiisuflierenlly slamped, and the plaintiff, on being 



0 7, r. 11] 


TUB COOB OP CIVIL PRCEODURB 


471 


required by the Court to supply the requisite stamp paper within 
a time to be hxed by the Court, fails to do so : 

{d) where the suits appears from the statement in the plaint to be 
barred by any la\V. 

N B. — For local ameodment m Calcutta, Vide tnfr>x 

Scope— This rule applies to first proceedings only A I R 1930 Nag 224 = 26 
N L R 183=124 Ind Cas 241 This rule is only a rule of procedure and is only 
meaniio secure proper courifcca and stamps A 1 R 1930 CiI 686=58 C 281 = 

131 Ind Cas 587 An order refusing perm ssion 10 sue m docs not 
come under the rule. A 1 R 1928 Nag 24=10 N L J 177=105 Ind Cas 30 
Provisions of ihis nilc is not cvhiustivc, plaint iniy be rejcclcd under s 151 A I R 
1924 Oudh 413=11 01.) Ind Cas 778 The dismissal of a suit and 

rejcciion of a plaint arc not icltniicil terms In one case a decree is passed In 
the other it is merely an appealable order 54 A 525=138 Ind Cas 396= 

1932 A L J 489 = A I R 1932 All 543 . sec also 59 C 388=138 lud 

Cas 643 = A 1 R 1932 Cal 482 This rule read wiili s 107 (2) would 
seem to make it clear that the memorandum of appeal should first be 

returned for correct stamping 1932 'I 'V N 104 Sun not oihenvise 
bad and which has reached ihc stage of arguments must be dissinissed and 
not rejected A I R 1928 Otidh 495 = 5 O \V S 927 = 114 Ind Cas 510 
It IS not ahsolulcly necessary to draw up a decree in an order rejecting a plaint A 
I R 1929 Lah 83=108 Ind C>s 597 Conn can dismiss ibc suit filed by next 

friend of minor, if not in minor s 'merest A 1 K 1924 Oudh 413=110 L J 260= 

83 Ind Cas 778 Plaint muse be rejected as a whole but wiih due discretion A I 
R 1921 Smd 106=178 L R 9»*8oInJ Cas 9>8 Proceedings laken in a plaint 
msuifieicnily siampcd are not bad in law A i R 1928 Lah 221 = 106 Ind Cas 
817 Distn ssalfor default caoooi be set aside on the ground tint plaint ought 
to haae been rejected A I R 1924 Pat 27* “S Pat 784 

Clause (a)— Does not disclose cause of action— Cause of aciion means 
every fact which would be necessary for the plainiilT to prove, if traversed, in order 
to support his judgment of the Court Ii does not contemplate any rule of limitation 
barring the claim S4A S2S»U8 Ind Cas 396=1932 A L J 489=A1 R 193a 
All 543 A suit should not bO wholly dismissed for non compliance with s 80 
C P Code A I R I93« >75*37 L W 810-59 M L / 9*3*54 M 4>6= 

129 Ind Cas 456 In a suit for damages against Railway, omission to give details 
isnotfaial A I R 1929AII 59;-i929 A L J 859-51 A 895=ii9lnd Cas 95 
in a suit to set aside a mortgage decree on (he giound that the execuuon of the 
montage was fraudulent fraud m conduct of mortgage suit need not be alleged 
A I R. 1925 Mad 792 = 48 ML/ 3S>*('925) M W N 162 = 91 Ind Cas 717, 
A I R 1931 Lali 77-=3» P L. R 946= «3i Ind Cas 129 Where plaint states no 
cause of aciioii, it must be rejected A I R 1923 Lab 290-75 Ind Cas 165, 64 
Ind Cas 9I9=A I R 19*2 Bom 
220 , 7 C 343 . 3 A 766 , 15 C 
Svvew eNew ihoauh cause of acl ^ 

I .»! — I T if-iic Ini Cis rf>'> Mnrlf»at.rf* na\ in Government revenue 

for money, 

• 605=35 Ind 

\ I K 1924 
}y Appellate 

C,o"u°rr operates as 57 I»d Cas 68 , If .he P'’“‘ 

canaol be dismissed or eejeciel Court .■ taond .o g.ve l.me for a.ueudmenl 

I Pat L T .88 = 2 u P C K (Fat ) 29= 55 Ind Cas 4.5 

Claueefb)— This rule 

has jurisdiction to try ihcs , ^ , 

1927 Bom 2S7 = 5> 

should not be dismissed , , 

Court 41 Ind Cas 

CoLldcreS^to value suits ^'^ijcntion A I K •924 Cal 969=40 C. I./'' 130-79 
arc not to be taken into ^ 33 C 73*=9 C \V N 690, This clause apple* 

Ind cL 98l.scealsoi7^'/lfcf •» Undervalued 59 c jSS-ijWnd- 

only to a case m w 
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Cas 643 = A I H 1952 Cal 4S3 A plaint returned Tor presenialioa to the proper 
Court if again returned on a count of wrongful valuation by the latter Court to 
the Court which first returned it can not be sai J to have been filed on the later 
due of presentation to the Court first returning it AIR J929 Lah 409=* 
30 P L R 206=11 Lah L J 2^i = ti6Ind Cas 317 Where a Court finds that on 
a correct valuation of the pbint it is not tognizable by if, the proper thing to be 
done ij to return (he phmt so that it may be presented to the proper Cc irt 
It has nojunsdicii n 10 ask the plaintiff to amend his valutiion and pay additional 
court fee and then return the plaint AIR 1931 Mad 67 = 61 ML/ 432-t29 
lad Cas 269 This rule controls Court fees Act. s 7 sub-scciioi (4) A I IL I934 
Cil 448 (F li) 


Clause (o)— The words ‘properly valued’ arc sufficiently wide to cover the 
case where 1 proper valuation his been arrived at by the Court, equally with the 

case where the proper \atuation has been stated by the plaintiffi himself 30 C vV 

^ can make proper 
amiiff to supply 
of the plaintiff 

^ ^ J * /^//, see also 

a 7 'r igii p;;riir-'i33'lnd"cas' « 9 -A L- K 1932 Pit The ^esuon 
whether a plaint ought to be rejected under order 7, rule 1 1 can not depend on y 
thmg which the defendant may say m his written «iiieincnt The def t win 


I ihcftce of the plainf. 


thtng which the defendant may say in . 

entitles the Court to reject the plaint ought to be apparent c- .. .ssume 

and It IS the duty of the Court under order 7 he deS 

the suit, whch has been insiuuied in formafaupem ^ Ctf 50? 

i^oC fi-T-pr-.r f I n, ^^»*alsoA I R 1913 'ltd 498-64 M L. J 72B-I933 


I9I3 An’ssS-AS A'’si8 = 3I A L J 387-74 Ind Cas 358 , A I R 1922 Pat 56= 
3P L T 142 = 70 Ind Cas 378 

Order rejecting plaint for nonpayment of fee cannot be restored if signed by 
Court but IS subject to review A I R igzj Pat 5*4=2 Pat 504 = 4 P^t L T 
261 = 72 Ind Cas 629 In arbitration suit failure to pay stamp duty as dis 
tineuished from Court fee should not incur d smi sal of su t af er decree 
1 JJ5 - A L J 493=50 Ind. Cas 886 No 

after the suit is dismissed AIR 
.q2 266 The Lower Court returned the 

tRoio make itp the proper court fee 
of the court and returned 
nect The court held that 
the oTiginal plaint would not 
at the outset and rejectel 
lower court was wrong and 
^ iriion of his cla m in order to 
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bring It wiihin a certain court fee 1931 M W N 677 = A I R 1931 Mad 716=® 
I34lnd Cas 815 = 3^ L W 2}2 

■ . d by any law, plaint should be rejected 


version is the only one which should be consi 
193 = 22 N L U 147 = 98 Ind Cas 22 ThcL 

the form of the suit and the relief claimed are the only criterion for the applicability 
of a particular anide A I R 1927 Nag I 0=»22 N L R J47 = 9 N L J 198=* 
9S Ind Cas. 22 It may be doubtful whether the Legislature has intended that, 


52j=J93’A L J jSq* \ I R 193' MI 343 = '38 Ind Cas ^96 = A L R 1933 All 
689 There is rcvi» on from an order wrongly dismissing 1 suit as time barred 
AIR 1928 Lab 274=11} Ind Cas 757 

Appeal — High Court cannot call for revis on of a plaint which is rejected for 


R 1930 Pat 377 = JlP L T 172 = 223 
rejection of a plaint that no appeal 


there is scope for appeal 0 1 rejection 
Ind Cas i}3 \n order passed in appeal 
lies IS also a decree an 1 is therel 
LI R 1929 Cal 226-49 C L J 81 
^peal from an order disallowing 
tourt fees to be paid on a 5 xed < 

A I R 19,9 Lah J2}=ii2 Ind Ca • 

High Court Order folding that cci 

1925 Mad 7’J-48M L J 5u-»925M W N 104-87 Ind Cas 2$ Appeal on 
rejeciion of plaint for undervaluation cannot be rejected for deficiency of stamps 
without ascertaining value of the suu even though valuation is not changed in 
appeal AIR 1926 Cal 427 — 87 Ind Cas 651 

12 [S 56] Where a plaint is re)ected the Judge shall record 

P,oedureon,.joc.,»gplam. “IJch orfe.'" "" 

Notes— A memorandum of appeal can be rcjecte 1 under order XL I rule 3 or 
under ih s rule on the grounds set forth under rule 11 of order VII Hut when it 
IS so rejected the reasons fur rejection ought to be recorded J 5 A 367 

13 [S 56] The rejection of the plaint on any of the grounds 
hereinbefore meiUioned shall not of its own 


Where r^J^hon of plaint force preclude the plaintiff from presenting 
of action 


Notes — Unless it is barred by I mitalion a fresh suu can be brought on the same 
subject matter even after the rejection of ihe plain^under order 7 rule ii 14 \V R 
• • lismissal of a suit under ss 

tion of a plaint 12 A 129 
trial, a subsequent suit on 
ad Cas 694= (1920) M W 
N 616 = 12 L W 457 Not amending plaint icjected for mulnfariousness vviihm 
lime given by court IS not fatal to fresh suit for same cause A I R 1927 Lab 83 = 

99 Ind Cas 538 

DocufUtnfi relied on in plaint 

14 [S 59 ] (/) Where a plaintiff sues upon a document in his posses 
Sion or power he shall produce it in Court 
Production of document on when ibe plaint is presented, and shall at the 
which plainti.. sues jjjmg deliver the document or a copy 

thereof to be filed with the plaint 

(2) Where he relies on any other documents (whether in his possession 
or power or not) as evidence 10 support of hi» 
List of other documents claim be shall enter such documents in a 

(0 be added or annexed to the plaint 
C. C H Vol 1—60 
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local amcnJment III Oudb vtde i/i/n 
■** . ta orOdure ilnnor wi 


It 1$ mandatory to produce along wiili plaints accounts and other 
m Other documents of evidence must be produced It the 
jocufiicnt* X 6=6 i* \V R i92o=*igp L 14 »92o=S7 Ind Cas 187 , see 

'■•''"cV N iii-^SC L.I 373’i9noni L R 394-391”^ Cas =43 (P 0) 
^ *2i * rt» cause must be shown for non production of documents along with plaint or 
bufncicn, j 1927 Oudh 612=1 Luck 56=101 Ind Cas 911 The 

^4 t of the rule is to shut out suspicious documents and to afford as little opportunity 
fof the production of false md fabricated documents m Court So a 
1* imcnt not filed with plaint with Court’s knowledge cannot be deemed to be 
r*hncawd ^nd should be allowed at any stage 60 Ind Cas 372 , 32 B 173 
n^ument not menuoned in plaint may not be admitted by Court at subsequent 
iiitrc 9>Ind Cas 2S8“A I 1 

meSnootil in the plamr are 

S c Ii8=4t A 33-ai O C 3 > 

r90-4Sl A ea4(P C1-J9I. 

tence the date of suit and , , ^ 

necessarily cause rejecnon of suit 44 Ind Cas. 2i Documents m pos 
session of th rJ party may be produced during the conduct of the suit 3S 
p \V R I9t6'’3-’ Ind Cas 619 Plainiiff not suing on documents such as 
are not filed along with plaint cannot create by them new rights Document cao 
be treated as cv donee only 32 ^f L J 137 = 260 L J 273e»2l C W N SS3«t9 
Pont L R Ind Cas 243 (PC) Documents not filed with plaint may or 

, No need 

>3 Ind Cas 
ments men 

’loned in order VII rule 14 and not documents referred to in order VII, rule 18 (j) 

A I R t923 Pa 569=4 Pat L. J 322*>77 tnd Cas 848 Appellate Court is not to 
interfere w th lo cr Court s rejection of a document unless absolutcy necessary 27 
C L J 119=46 Ind Cas 246, see also 13c \V N 797=toC L J,33“*^ttd 
Cas 940 In a * ife's adultery, the 

correspondent P Code of 188a 

to file a 1st of e The peiuioner 

objected to the npplraioi on the ground that until issues had been framed or until 
defence had bee I file I lie d d not know vhit documents must be relevant AfirW 
that the pet c oner vas bound under s jgoftheC P Code of 1882 to file a list of 
alt letters and documents in hiS possession or power which he relied on relating to 
the adultery charge I ii I» R 1002 None ol the rules under order 7 require to 
allow documents wli oh are pan of the evidence of ilie suit to be annexed to the 
plamt. 58 C 418-134 Int Cas S38 = A I R 1931 Cal 458 Tberightofin 
spection under Older 1 1 rule 15 extends to documents entered in the list annexed to 
the plaint A I R I93t I'^ad 835 = 61 M L J 704 

. J 15 IS 60] Where any such document 

Statement ^in case of d ^ 9<2'-se,ssiO'n ot pooitt of the 

Soo?ve? 9“='”'°" plain, ,(f he shall, if possible, stflo ,n whose 

possession or power it is 

N B — For local amendment in Oudb vide infra 

16. [3,61] Where the suit is founded upon a negotiable instrument, 
n4.crof.iWe provcd that the instrument is lost, 

® and an indemnity is given by the plaintiff, to 

the satisfaction of the Court, against the claims 

of any other person upon such instrument, the Court may pass such decree 

as It would have passed if the plaintiff had produced the instrument in Court 
when the plaint was presented, and bad at the same time delivered a copy of 
the instrument to be filed with the plaint 

Notes —Were plaintiffbases his claim on a lost ilww.* or other negotiable instru 
ments be must furnish security against possible claims 16 Ind Cas 760=166 P r 

R 1912=373 P W R 1012 tn a suimn .f .. ,h - f . 

dant, court n , 

12 L W I47=S9 Ind Cas 363 


Suits on 
instruments 


IC puss, oie Claims 10 ind Uas 760=166 P L 

=373 P W R >9>2 In a suit on pronote if it is not returned to the defen 

■" Pl=i»u« 
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17 [S 62] (t) Si\e m so far as is olherwise provided by the •Bankers 
Books Evidence Act, i89t, where the document 
Production of shop book which the plaintiff sues js an entry m a 

shop book or other account in his possession or power, the plaintiff shall 
produce the book or account at the iime of filing the plaint, together with 
a copy of the entry on which he rdtes 

fa) The Court or such officer as It appoints m tins behalf, shall forthwith 
^ , V , , mark the document for the purpose of idenli 

Oiigmal en^iry to be tnatkcd ^ after examining and comparing 

and returned original, shall, if it is found 

correct, certify it to be so and return the book to the plaintiff and cause the 
copy to be filed 

N B — t or local amendment in Allahabad, Jtt/t infra 


Notes — This section does not require the Court to inspect the document, but 
the judge or the officer should mark it for idcmification 3B 92 , see also 15 B 
687 , 57 Ind Cas 183*6? W R 1920=19? L R 1920=1 Lah 6 


IS [S 63] (x) A document which ought to be produced in Court by 
, j , , . , the plaintiff when ibe plaint is presented, or to 

beemeTcd.„lh.hs, .. o. 

filed ‘ the plaint, and which is not produced or 

enteied accordingly, shall not, without the 
leave of the Court, be received in evidence on his behalf at the hearing of 
the suU 

(a) Nothing in this rule applies to documents produced for cross 
examination of the defendants witnesses, or m answer to any case 
set up by the defendant or banded to a witness merely to refresh his 
memory 

N B— For addition of new rules m Allahabad Bombay Lahore, Oudh and 
Patna Vide tnfra 


Scops— Although the Courts arc vested with a discretion under Act Vll of 
l8$9 as to the reception of documents not submitted with the plaint sufficient 
reason must be assigned for the delay in producing them 98 P R 1867 The 
policy underlying ihis rule w vo exclude evidence, ns to ihe existence of which al 
the date, of the suit there may be reasonable doubt and as to the genuineness of 
of which Suspicion might tightly arise because it was produced at a late stage 
13 C W N 797“io C L J 33=2 Ind Cas 946, see also I2 C \V N 312 = 8 
C L J 147 The words of th s rule are imperative t Ind Jur O S 125 , 
1 Hyde 145 * W R 1864 Act X 67 , ig \V R s>S Certified copies does not 
come within the puiview of this lule AIR 1922 Pat 322=67 Ind Cas 686 
The Court may also accept a registered document 4 M 417 Documents relied 
upon IQ plaint need be entered in the list unless their existence is known to the 
plaint ff If such document is admitted in evidence without their being objected 
to, such objections cannot be allowed for the first time in appeal A I R 1921 Nag 
49 = 4 N L J 33=63 Ind Cas 968 , see also 6 C 666=7 C L R 497 
Appellate Court will not interfere with refusal to admit document if discretion is 
not properly exercised A I R 1927 Cal 168=44 C L J 385='99 Ind Cas 
255 Noi production of dociuneots does not check working of Order XVII, rule 3- 
A I R 1924 Lah 608=76 Ind Cas 254 

Where relevant Jocuments coniaming deposition ol witnesses, m a former suit, 
filed by the plaint ff after the plaint, but before the examination of the witnesses, »t 
was held pi iimiff was eni tied to cross examine witnesses cued on his behalf 
Defendant s witnesses are also Iiostite witnesses under Order VII, rule 18 {■’J 54 
Ind Cas 311 , see also 77 Ind Cas 84S=(i9'*2) Pat 300=4 U P L R lat 97*“ 
A I R (1922) Pat 569 = 4 Pal L T 322 


Will of iSOi 
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ORDER VHI. 

Wtxlltn StateHunt and Sel‘:>f. 

1. [S. 110] Tile defendant may, and, jf 'O required by Ihe Court, 
Wiictcn stucmeni “hall, al or before Ihe first heating or ivlthin 

such time as the Court may permit, present a 
irritten statement of his defence 

N B — For local amendment m Lahore and Oudh, vide tnfra 

Scope — Ordinarily wnuen staiemenis should be submitted before the first 
hearing of the sint 5 \V R Act X 39 , 4 B 576 But the Court may extend 
time for filing the same 4 B 5 6 A written statement filed at or before the first 
bearing requires no stamp duty 12 C I R ^67 , 5 B 400 Where ihe Court 
calls for a wTitten statement after ihe first hearing, it is also exempt from stamp duty 
; B 400 In Small Causes Court suits written statement is not necessary m the 
absence of specific nonce m the summons But, should such a s atement be found 
necessary, time should be granted without burdening the defendant with adjournment 
costs A I R igsoOidli 171 = 4 Lucb 529=70 W N §94=121 Ind Cas gg< 
Exaggeration of claims by the parties does not render them to criminal prosecutions 
129 Ind Cas 111=32 Cr L J 23S Written staement should be filed by the 
defendant or by his ageni Filing of tvriticn statement on behalf of the defendant 
by a stranger IS not sanctioned by the Code 53 A- 465 = 13 * Ind Cas 548=1931 

A L j i 8 i»A I R 1931 All 333 

2 [R S. C 0. Ig, P 15] The defendant must rai'e by his pleading 

all matters which show (he suit not to be 
New facts rnhsi be specially maintainable, or that ihe transaction is either 
pleaded void or voidable in point of law, and all such 

grounds of defence as, if not raued, would be likely to take ibe opposite 
parly by surprise, or would raise issues of fact not arising out of the plaint, 
as, for instance, fraud, lirailaiioii, release, payment, performance, or facts 
showing illegality 

Scope — In wntien statements it is necessary to plead facts only and not points 
oflaw A I R 1930 Bom 5H-32Bom L R 1178=128 Ind Cas 609, see also 
air 1021 Cal 578 = 76 Ind Cas 603 Defendants having admitted execution of 
docume and no issue thereon was 

raised, < 'vere unknown to the 

defenda Cas 980 Unless suit is 

barred . enquiry as regards bar by 

limitatidn , pica of limitaiion under special lav must be pleaded specifically 
28 C L J 216=46 Ind Cas 787 , see also 69 Ind Cas 194 , 34 C L 
J 236=60 Ind Cas 280 There 
when the basis of ihe claim is 
ground of fraud release limitation, etc 
- - ‘J J, . , ®Snl necessity in a mortgage §uit by 

the manager of a joint Hindu family caimot in an appeal be raised for the first 
time AIR 1922 Pat 356=3? L T 367=1 Pat 612 = 67 Ind Cas 790 

3 [R S C 0 19 p l 7 ] It shall not be sufficient for a defendant in 

_ , , his written statement to deny generally the 

Dental to be specific grounds alleged by the pJaintilT, but the 

defendant must deal specifically with each allegation of lact of which he 
does not admit the truth, except damages 

Scope — Order VIII rule 5 should be considered a’ong with rule 3 A. I R 1925 
Mad 950=22 L W 26=85 Ind Cas 900 In a mortgage suit defendant putting 
plaintiff to proof of mortgage deed means requiring him to prove that ii was duly 
executed 60 L J 600= 54 Ind Cas 107 

Except damages— In 43 C 1001=20 C W N 1192 = 34 lod Cas 255 
SantiersOft C y satd ‘It should be noted that m this case \shere ihe claim is for 
unhquidaied damages, even o; a written statement liad been put in, u would not have 
been necessary for the defendant 10 deny specifically the damages it would have 
been quite sufficient if they had pleaded generally to the damages and m ihat case 
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even ihoui,h all other miteriil facts were admitted in the defence, there would still 
have been the necessity for some equity lo be made either by the court which heard 
the ease, or by the officnl referee or some other person to whom the court might 
refer the enquir>, to ascertain the amount of damages to which the plaintiffs would 
be entitled ” 

4 [R S C 0. 19, r 191 Where a defendant denies an allegation of 

P , I fact tn the plaint, he must not do so evasively, 

vasive enia but answer the point of substance. Thus, if it 

IS alleged that he received a cettain sum of money, it shall not be sufficient 
to deny that he received that yaiticular amount, hut he must deny that be 
received that sum or any part thereof, or else set out how much he received. 
And if an alligation is made with diverse circumstances, it shall not be 
sufficient to deny it along vntb those circumstances. 

Scope — Pleadings should be sprcific A 1 U 1929 All 721=3(1929) A L J 
1153=122 Ind Cas 593 , see also 115 Ind Cas 425 = 29? L R 7iS=A 1 R 1928 
Lah 769 , A I R 1923 Cal 578=76 Ind Cas 603 Under certain circumstances 
an evasive denial ma> laniamounl lo admission tt3 Ind Cas 370=^^ I R 1929 
smd 7 Ucnnl by ilefcndant of plaintiffs allegation as to tin, dale of certain 
event isno evasive denial, nor is it admission noiwithstandmg the failure of the 
defendant to give iherem his own date A I R 1924 Mad 838 = 47 M. L J 520= 
20 L W 399 =«(i 924)M W N 788 = 82 Ind Cas 584 

5 [R S C 0. 19, r 13 j Every allegation of fact in the plaint, if not 

Specific denial denied spccificall) or by necessary implication, 

^ Or stated to be not admitted in the pleading 

of the defendant, shall be taken to be admitted except as against a person 
under disability . 

Provided that the Court may tn its discretion require any fact so. admitted 
to be proved otherwise than by such admission. 

Scope —This rule implies that the defendant making written defence shall make 
It specific. Out this rule has no application where the defendant had not put in 
any wniico defence. A 1 R 1950 Pat 293—126 Ind Cas 369, A I. R 1928 
Lalv 769-10 Lah L J 339“29 7 ’ L R. 715** '»5 Ind Cas 42$ Where allegation 
in plaint IS not denied specifically or by implication, it is deemed as admitted and 
the plainiifT need not prove it unless ordered by Court 49 Ind Cas 783 5 see 
also AIR 1923 Nag 7=63 Ind Cas 664, 49 Ind Cas 733 This rule should 
be read with rule 3 A I R 1925 Mad 950 = 23 L \V. 26 = 85 Ind Cas 900 
Though wording of ibis rule is deftcuve, it clearly mciiis that evasive denials 
of facts alleged m die plaint should be laketi as admission of alleged facts 
A I U 1927 All 225 = 96 Ind Cas 778 ,secalsoA 1 R 1924 All 180=46 A. 
55=21 A L J 830=79 Ind Cas 562 , A I R 1929 Smd 7=113 Ind Cas 
370, but see 71 Ind Cas 779=A I R 1923 Lah 409 Provisions expressly made 
applicable to allegations in plaint, and to defendant's failure to deny them should 
not be applied to an oral pleading ol die defendant so as to inlcr Irom the 
absence oQ a reply by plaintiff that the latter accepted it as true A 1 R 1925 
Nag 380=85 Ind Cas 768 

Omission to deny m written statement plaintilTs mlcdocs not amount 10 constructive 
admission of plaintiff ‘ * 

are not given strict con* 

High Court mspiie of • 

excluded on the ground, 

plaint except in cases ' 

M 9 !“- 43 *c'^i' 5 '- 3 i^nd CnVsss in a Sun for teem cry omissjoa lo deny 

Ihe phinliff's lillo iherelo, does not mean tliat ihe plainliff bad no^cause 0( re ion 

bffom . ■ . . 

ST‘ . . • ■ . . d/cA' 
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M W N 5»2=28 ^f L T 3X3a6oIiit] Cas 554 Under order Vllf rule 5 omission 
to den} ilJegiiion of facts it not admission m case of minor defendants 47 Ind 
Cas 589*35 MI/ 372 DclenJint's statement that they do not admit plamliffs 
allcynion IS to the daie rf 1 ctriiin event is not evasive denial or admission not* 
tmhstandiiig that defendants do not shc (licir own date for the event AIR 
1924 Mad 838*47 ML/ 520*20 L.W 399*(l924) M \V N 788*82lnd Cas 
584 It IS not necessary to prove document relied upon b> a party and not 
specilicaf/y denied by the oihcr 41 B 89*18 Bom L I? 946*38fnd Cas 14 
A fact admitted by the defendant's muUcar is not conclusive before the framing 
of the issues and may .be required to prove otherwise A f R 1924 Lah 744 = 
6 Lah L / 358*82 Ind Cas 617 It cannot be held that the pleading ‘not 
known* IS tantamount to the pleading ‘not admitted' AIR 1931 AH 423* 
133 Ind Cas 414 Where the statement in the written statements admits plaintitTs 
claim, no proof on the plainufTs pari is necessary 131 Ind Cas 206*13 L L / 
293*A I B i93t Lah 203 A recital 111 the written statement that a certain 
allegation m the phint is not admitted can not be deemed to be an admission, but 
amounts to Icn al by necessary implication 55 A 700*145 hid Cas 8o2=»r933 
A L J 998— \ I R 1933 All 52t 

6 CS4 111 ] (i) Where III a suit for (he recovery of money the defeii 
4, t -p . 1 dant claims to set off against the plaintiff's 

Parlicu ® ® demand any ascertained sum of money legally 

given in written statement recoverable by bten from the plaintiff, not 
exceedtng the pecuniary limits 0/ the jurisdiction of the Court, and both 
parties hi) the same character as they fill in the plaintiff's suit, the defendant 
may, at the first hearing of the suit, but not afterwards unless permitted by 
the Court, present a written statement containing the particulars of the 
debt sought to be set off 

(2) '1 he written statement shall have the same effect as a plaint in a 

vcf r^At^ff cross suit so as to enable the Court to pro* 

htieci 01 s nourtce a final judgment m respect both of 

the original claim and of the set off, but this shall not affect the iien, upon 
the amount decreed, of any pleader m respect of the costs payable to him 
under the decree. 

(3) The rules relating to a written statement by a defendant apply to a 
written statement in answer to a claim of set off 

IltusiraUons 


i^a) A bequcatl s R 
B dies and D (ikes 
£bc D , llien D sues C 
the legacy, tor nc ili 

they fill w ih respect to ilie pa^meirt 0$ vVa "Rs \ 000 

(^) A dies iniesiate and in debt to B C takes out administraiion to As effects 
and B buys pan of the effects from C In a suit for the purchase money by C 
against B the latter cannot set off ihe debt against ihe price, for C fills twa different 
characters one as (he vendor to B, n which be sues B, and die other as represen 
tative to A 


(e) A sues B for compensation on account of trespass B holds a promissory 
note for Rs 1 000 from A and claims to set ofl ihat amount against my sum that 
A may recover in the suit B may do so for, as soon as A recovers both sums are 
definite pecuniary demands 

if) A and B sue C for Rs 1 oco » 

(g) A sues B and C for Rs i 000 
(//j A owes the partnership firm of 

A sues C for a debt ofRs 1,500 c - z 

debt of Rs 1 000 

N B —For local amendmeui 10 Patna vide mfr’i 
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Equitable Set off— This rule tlc\U ttith lci,ii sci olT only ami does not apply to 
equitable set off 63 1’ W R 1917=621* R 1917=39 Ind Cis 508 An equitable 
setofTcanbe claimed independently of the specific proMSions of ihe Civil Procedure 
Code 123 Ind Cas 763 = <V, I R 1930 Ml 
corresponding secuon in Act VIII of 1859 
the High Court of Madras ‘These ire pro 

only, and mIuIsi ic ihinh that thelin{,uag- _ „ 

nght of set off, we ought at the same lime to say tint according to our present opi 
nion the Citil Procedure Code was not intended to take away right of set off, whether 
legal or equitable, which parties would hate independently of us provisions It 
seems to us that the rght of sci-off will be found to c\ist not only in (he cases of 
mutual debts and credits but also where cross demands arise out of one and the same 
transaction or are so connccicd m ihcir nature and circumstances as to make it in 
equitable that the plaint ff shojl I recover an! the defendant be driven to a cross 
suit" 2 M 296, sec also 3, C W N 17 = 1321111 Cas I93 = A 1 R 1931 Cal 
35S , 17 C \V N io5q= 19 C L J 152 , It C 557 , j6 C 7« 1 . 4° b 407 , 20 C 
527 , 7 A 284 , 13 iV 9 , 27 A Uj , 8 C W N 174 , 19 C \V N 1183 , 20 W R 
410 Claim of equitable set-off can be aliawcd independently of the provisions of 
C P Code and no Court fees need be char„c<l A I R 1930 'h 875=128 Ind 
Cas 763 The princple underlying the equitable set off is that even if it is not as 
cenained sum it mast arise out of ihe same transaction so as to make it inequitable 
that the plaintiff should recover an 
A I R i9jo Lah 808=126 Ind ' •• 

lad Cas 787 90 Ind Cas a65»»4‘) • 

Mad 830 Under order X\ r 19 cq 

Court for m a suit for account s ^ 

A. I R 1931 Cal 3S3«3SC \V N t7-«3Jlnd Cas 195 


laa suit for recovery of money —Every sun m which the final decree is 
for money ts a suit forr«co\ery ol money jo A. 587 It is doubtful nheibcr a mere 

suit for account is a suit for recovery of money A 48(56)«i3 C 124 A suit 

I for enforcement of mortgage security IS not a suit for recovery of money 8C W N 
I 174. Set-off cannot be claimed in ^ suit tor damages for breach of contract 2 
' L 0 R leg Even in a money suit set off cannot be allowed unless the sum is 
ascertained and legally recoverable l P L \V 615=2 P L J 451 =40 Ind Cas 
350 . see also 38 Ind Cas 203 That the suit is based on negotiable instrument 
>s no bar to a claim for set off defendant A I R 1931 Nag 12-130 Ind 

Cas 87 In a suit for mancy the defendant claimed to set off a sum of money under 
a mortgage in his favour and m wh*ch 1 current decree had been passed directing 
an account to be taken of what will be due to the mortgage, held as the amount 
has not been ascertained and as there is difficulty in treating the written sialcmenl to 
set off as a plaint the defendant IS not cmiUed to claim setoff AIR i93i Cal 
23=120 Ind Cas 420=57 C 855 A suit on a promraissory note accompanied by 
deoosit of title deeds is a claim for recovery of money as the words suits for 
recovery of money do not nctcssanly mean a suit for money pure and simple A 
I R tnii Ran" 13 Set off under rule 6 has wider meaning than English setoff, 
• ,43 A set-off under order 8, rule 

the plaintiff IS denied Set off 
a decree may be granted to the 
smtssed /diif Court must treat 
defendant s claim under oraer 8, rule 0, as plaint and grant decree under order 20 
rule 19 (t) Where a plaintiff sues several defendants, alleging a joint debt, 

a defendant who denies the joint debt may plead a setoff due to him alone The 
illustraiion (g) to this rule does not prohibit this There is nothing in the wording of 
this rule to show that such a set off coull not be pleaded /did 


DCS not mean sum admitted by the 
’ of unliquidated damages that is the 

It excludes boUi unliquidated damages 
.. - o 2 = 130 Ind Cas 87, see also ta Ind 

Cas 340 , 22 A L J 844 . 46 A 922 , A I R 1924 All 822 12 b L. R 70=49 
Ind Cas S93 Ascertained sum means conclusive an I indisputable amount 37 lod 
Cas 367 A counter claim for a definite amount by way of set off though eot 
admitted is a claim for an ascertained sum. A I R 1933 Rang 13 I’reliminar 
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.tArreo for sale tlirccijiig accounts io be taken oi wliat is Jue under the mortgage 
ciunot be a SCI of/ under Order VlII, rule 6 AIR 1931 Cal 23 = 570 855 = 129 
Ind Cis 420 Set off claimed under the basis of damages to be asceriained after 
i(ic protracted enquiry cannot be al/oued os such A I R 1929 All 52=111 Ind 
Cas 790 1‘any can setoff the costs auardc<l to him by one order in the same 
suit IS against those awarded to another parly by a subsequent order in the same 
suit 3 P L W 62 = 29 Ind Cas 888 Sums specided are not necessarily ascer 
taincdi so that they may he legally rccoverible withm the meaning of Order Viif, 
(Tjle 6 AIR 1926 Sind 225 = 31 SLR 385 In a money suit setoff cannot be 
ajjowcii unless the sum is ascenained and legally recoverable 40 Ind Cas 350=3 
p L J 451 =(1917) Pat 279. 38 Ind Cas 303 


Counter Claim —Distmenon between SCI off and counterclaim is that set-off 
IS for ascertained sum or it must arise out of the same transaction as the plaintiff s 
claim Counter claim need not arise out of the same transaction bet off is 
ground of defence and it should be pleaded in the written statement Counter claim 
,5 not any defence to the plaintiff $ claim it is good ground of independent action 
Dmitaiions is pleaded in defence of set off 
Iiis plea must prove that ihc set off was barred 
■ » on In ihe case, however 0/ counter claim it 

is enough for the plaintiff to prove iliat the counter claim was barred «hen it was 
pleaded A I R 1933 Rom 113=24 Bom L R 998=77 Ind Cas 943 . see also 
66 Ind Cas 209-48 C 817-350 W N 8oo=»A 1 R 1921 Cal 67, 67 Ind Cas 
926=34 Dom L R 328 = 476 182-A I R 1933 Bom 24 A 1 R >934 All 427, 
A I R 1923 r C ir4 = 4oC L J t=>2$C \V N 689=50! A 162-4 Lah 28i«» 

4 L T 349-»40 C L ; I (P C) 

cross suit A I R 1924 Rang 
• m must be vvttbin time at (he date 

i, - e as 37t No 

Wprovisionis made hy C P Code, Jils thoughit 

liprovides for set off 80 1 id Cas by manager 

of the tenancy land cannot be a see off in a suit for contribution of rent between the 
ohtntiffs and the defendant b f R 2926 

Nag 155®^ N L J •’Oj-92 Inc t allowed 

to set up a counter claim n >ourtmayu 

Q, cauiiabfe relief 10 the defendant m an appropniie rise and enable thejl 
3**fet\dant to claim compensat on for loss occas oned by the act of the plaintiff 59 C 1 
Where defendant real es 1 coun er rla m to the plai niff s suit and the Court ' I 
1 10 hear two together but the plainiilf tvithdraws his suit with liberty to bring a 

frcThone the counterclaim can be continued as a phint and proceeded on merits 
A*'* R /934 Rang r6o 

ctama Oharacter— Chlm to sei off is not allowable where the parties claiming 
arefn Sfe«nt capLt.« A I R .927 Lab 228=8 Lab ,05 = 28 P L R 427 = 

lot Ind Cas 762 see also 39 B I3* = i6 Bom L R 746 , 5 A 299 Where 

capacities ofthe parlies are not variet defendant is cnmled (o set off wages due to 

him by the plaintiff 4i C 163= 19 Bom L R 67=39 Ind Cas 17 Where a 
orincipal is also a banker under anoibet name m a suu by principal against 

the agent for sale proceeds m agents hands agent can set off ihe amount 

depos ted in the banfe AIR *9** * C 103—15 L W 201=24 C W N 
,oo*=76 Ind Cas 944 Employer cannot counterclaim to setoff months 
salary as damages in the same sun 362=15 A L J 262=38 Ind Cas 

206. In a rent suit, tenant can set off commission for rent collected 38 fnd 
Cas 71 


Omission to claim set-off — Omission to claim an equitable set off or a 
counter claim does not bar a fresh suit AIR 1926 Mad 1020=51 M ill 
258— 97 Ind Cas 437 see also 90 Ind Cas 46 S*» 49 M L J 192»-192S M W N 

328'^»A I R 1925 830 Set off wb«* IS not claimed as such in the suit cannot 

besocbimedin execution A. I K 1924 Oudli 434=11 O L J 517=27 o C 
248-81 Ind Cas 65: Omission to plead set off does not bar a fresh suit but if 
was so pleaded, and was wuhm ihc competence of the Court, but was not allowerf 

by the Court, bars a fresh suit m respect of the whole or part of it as the case mav 

be ts h W i73'®boliid Cas 220 r 
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T.iTTi itatioa —If staiuie of limuatioo is pleaded in defence of sei off ihe plamnff 
m order to estiblish his pfea must prove that (he set off ms barred trfien (he 
plaintiff commenced his action AIR *933 Boni 1133*24 Bom L R 99S'*77 
ind Cas 943, see niso 7 A 284. 39M 939. 3t P L R 107=132 Ind Cas 490 
But lime barred debt may be clatmed as equitable set off AIR 1926 Pat 77 = 
7 P iIt 138 = 90 Ind Cas , see also 14 C SV N 170 , w C W N 60 , 19 
C \V N 1183,320 576 Expiry of the period of limitttion only birs the remedy 
and does not extinguish the ripht Z, raiiaiion affects only the plamtiff and not (he 
defendant A I R 1926 Lab litnc barred at 

lime of filing nruien siatem 47 Ind Cas. 93® , 

44 Ind Cas 428=34 M L J . lo t NV l33=2& 

L T 276= 53 Ind Cas 334 >. 

Not exceeding the pecuniaiy Jun8diction,—Tlie whole of the sum 
cUimed as set off should be within the jur sdiaion of the court A I R 1925 Rang 
23=32 Rang ■’1'’ ’’lift Tn n ft Rj Ind Cis 071 =A I R- 192* Rang 6? = 2 
Rang 462 ■ 

21 C 419 . . 

the set-off 

theplaiflUfi a»u w - 

cognizance of the court A Court cannot entertain a set off f its nature is 
such that if It IS made the subject matter of a sepirate suit, it will not come 
Within its junsdictiOR But a court can entertain a sei-off as a defence 
to an action, even if it would hate no temioriat junsd ciion in respect of the 
subject matter of the set off if a suit were filed m respect of such subject mat'er 
In this respect there is a distinction between setoff and counterclaim. In one 


I 


1 


his option, subject to certain rules in order to jvo d muhipl citj of proceedings 
between the parlies 3400m L R 1401 


fA f R. 1934 Aff us 

Attorney a lien— No set off can b« allowed at least lo the extent o ev’s 

hen when a ciediior s petiuon against the debtor is d smissed with co 
lobe debtor A I R 1930 Bom 5i6«:33 Bom L R 1076=128 I 
Whether an attorneys hen should or should not be allowed to inte! 
beiween the parties to a suit is in India a niaiter of discretion AttarneX 
allowed to prevail over rights of patties to a suit 31 Bom L R 
{932 Bom 6 i 9=A L R 1932 Bom iigj ^ 

7. [R. S C. 0 20, p 7] Where ihe defendant relies upon several i 
set off founded grounds of defence or set off founded 

separate and distinct facts, they shall be state 
ns far as may be, separately and distinctly 

$ [Nziul Any ground cfdefence which has arisen after the institution of 

New eroufta of defence OF the p^sentation of a written statement 

New ground of defence claiming a set off may be raised by the defendant 
or plaintiff, as the case may be in its written statement. 

C C H Vol I— 61 


Defence 1 
on separate grounds 
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de'*rce Tor sale directing accounts to be taben oi wliai is due under the mortgage 
canno be a set of! under Order VIII, rule 6 AIR 1931 Cal 23 = 570 535 = 129 
Ind Cas Ato Set off claimed under the basis of damages to be ascertatued after 
the protracted enquiry canno be allowed as such A I R I9-9A11 53=111 Ind 
Cas 790 Party can setoff the costs auarded to bim by one order m the same 
suit as against those a'varded to another part) by a subsequent order to the same 
suit 3 P L W 6; = a9 Ind Cas SS3 Sum> speciHed are not necessarily ascer- 
tained, so that they may be legally rccoacriblc within the meaning of Order VIII, 
rule 6 A I R 1926 Sind 223 = 218 L. R 383 In a Pionc> suit setoff cannot be 
allowed unless the sum is ascertained and legally recoverable 40 lod Cas 330=2 
P L J 45' = (t9i7) Pat 279 . 38 Ind Cas 203 

Counterclaim- — Distincuoo between set olT and counter claim is that set-off 
IS for ascertained sum or it must arise out of the same transaction as the plainiiff's 
claim Counter claim need not anse out of the same transaction bet olT is 
ground of defence and It should be pleaded in the written staiemene Counterclaim 
IS not any defence to the plamtifPs claim a is good ground of independent action 
against the vlaitmff If the statute of Limtiations is plcadul m defcnee of set off 
the plaintiff in order to C:>tahlish his pica must prove that ibe set off was barred 
when the pLaintifT commenced his action In the case hovever of counter claim it 

IS enough for the plaintiff to prove that the counter claim was barred when it was 

pleaded AIR 1923 Ram. 113 = 24 Bom L R 938 = 77 Ind Cas 943 , see also 
66 Ind Cas 309 = 48 C 817 = 250 W N 8oo = A 1 R 1921 Cal 67 , 67 Ind Cas 
3:6=24 Bom LR 32S-47B t32 = A I R 19:311001.24. A I R I954 All 427. 
A 

2 . • • 

C 

• • • « AIR. 1925 Nag 445-S9 Ind Cas 371 No 

^ ^ ' Order $ for counter claims m money suits though it 

provides for SCI off * 80 Ind Cas J92 Claim to share of ptofits leahsed by manager 
ofibeteoaoc) land cannot be a set off m a suit for contribution of rent between the 
pUmiiffs and the defendant hut can be allowed as a counter claim A I R 1926 
It. = 8 Nil 20, = 02 Ind Cas 74 OrdioanU a dciendant is not allowed 


fresh one the counter claim can be continued as a plaint and proceeded on merits 
i\- 1 R i 9 j 4 Rang 160 

Sam® Character — Claim to set off is not allowable where the parties claiming 
are la different capacities. AIR 1917 Lali 3-8=8 Lah 105=28 P L R 4:7 = 

lat l(td C3S yb2 also jo D rj; = r6 Bom L R 746 , jA Where 

capacities of the piriie» are na vane I, defendant is eatuled to sec off wages due to 
him by the plaintiB 4t C 163=19 Bom. V R 67=39 Ind Cas t7 Where a 
principal is aho a banker under another name, in a suit by principal against 

the agent for sale proceeds in agem » bands agent can set off the amount 

deposited in the ban^ AIR 1921 P C 103=13 L W' 301 — 24 C W' V 
1004=76 Ind Cas 944 Employer cannot counterclaim to seto^ months 
salary as damages la the same suit 39 A 362=1, V L J 26'*=jS Ind Cas 
206. In a rent suit, tenant can set off commission for rent collected 38 Ind 
Cas 7 ^ 

Emission to claini eet-off— Omission to claim an equitable sei-ofT or a 
A I R 1926 Mad 10*0= VI M l_ J 
463=49'^! 192=19-3 M W N 

h IS nOt claimed as such in the suit cannot 

Dtidh 4ji=ll O L J 517=27 O C 

-aS^Sl If'd Cas 63! Ormss on to plead setoff does not bar a fresh suit but it 
”ts so pleaded, and was wuhin the competence of the Court, but was not allowed 

Sv fSe^Coutl, bars a fresh sun i3 respect of the wl ole or part of it as the ca'e may 

Si 12 U w 173-60 Ini €22.226 
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Litnitatioa — Ifsuiuie of IiroUatjon is pleaded in delence o( set off the plaintiff 
m order to establish his plea must prove that the set off was barred when the 
plaintiff commenced his action A f R 1923 Bom 113924 Bom L R 998=»7; 
Ind Cas 943, see also 7 A 284 , 39 M 9j0.3I P L R I07»i22lntl Cas 490 

But time barred debt may be claimed as equitable set <' 0 ‘ * ' ” >26 Pat 779 

7 P U T 158=90 Ind Cas 78? '• N 60 , 19 

C W N 1183 , 32 C 576 the remedy 

and does not extinguish tl * _ .and not the 

defendant A 1 R 19:6 La ^ ^44 Claim time barred at the 

time of hhag written statement cannot be allowed ta be set OB' 47 Ind Cas 938, 
44 Ind Cas 428=34 M L J 32 , 4a M 863=37 M L. J 193=10 L. W 183=26 

M L T 276=53 Ind Cas 234 , 62 Ind Cas 852=41 M L J 37a 


Not exceeding tBe pecuniary iunsdiotion — The whole of the sum 
claimed as SCI off should be within the jurisdiction of the court AIR 1925 Rang 
aa-’ Rang 349=84 Ind Cas 956 84 Ind Cas 97t = A I R " 65=2 

Rang 462 see also 20 C 527 7 N " 4 ' 1890 , 

21 C 419 11 n - (4 unt of 

the set-off » which 

the plaintiff . on must also be within the 

cognuance > court cannot entertain a set off f us nature ts 

such that It It IS made the subject matter of a separate suit, it will not come 
within Its jurisdiction But a court can enicnam a set-off as a defence 
to an action, even if it would have no territotta! jurisdiction tn respect of the 
subject matter of the set off if a suit were filed in reflect of such subject matier 
In this respect there is a distinction between set off and counier claim In one 
sense both are cross actions but a set-ofl is also a ground of defence if established, 
c accords answers to the plaintiff’s claim either wholly or jfroi'an/'o, for a set off is 
really a debt da med by the defendant against the plaintiff balancing debt claimed by 
the phiniiiT against the defendant A coumer-clatm on the other hand is really a wea 
pon of offence and enables a defendant to enforce a claim against the plaintiff as effee- 
tually as in an independant action It is allowed to be pleaded by the defendant at 
his option subject to ceriam rules m order to avoid multiplicity of proceedings 
between the patties 34 Bom L ft t 40 f 

Court foe—Court fee is payable for the excess over plaintiff’s clatm incase of 
claim to set off exceeding plaintiff s claim and if the decree for the excess is pra>ed 
for AIR I9J7 Nag 74“97 Ind Cas 9*6 What is a plea of saiisfaciioa cannot 
be a set off and the Court fee was unnecessary AIR 1927 Nae 120=9 N L, J 
227 A legal set off requires a Court fee because It IS 1 claim nnd might bo esiab 
hshed by a separate sun in wh cfa a Court fee would hai'e to be paid But there is 
no such fee reou red le set off which is for an amount that may 

of the plaintiff" where a Court fee has been 
et off may however only be claimed by 
1 „ - w» me same tran^-«“ olainuffs claim 

rjt V 115 


of Attorney’s 

hen i costs to be paid 

to I worn L R 1076=128 Ind Cas 24 

\Vb J a lien should or should not be allowed to intercept a set off 

between the parties to a suit is m India a matter of discretion Attorney’s hen is not 
allowed to prevail over rights of pattiSs to a suit 34 Bom L R 1429 =A I R. 
1932 Bom 6ig=A L R 1932 Bom 1195 


7. [R.S C. 0 20, r 7] 

Defence or set nff founded 
on sepante grounds 


Where defendant relies upon several distinci 
grounds of defence or setoff found^ upon 
separate and distinct facts, they shall stated, 
IS far as may be, separately and distinctly 


8 TAVui] Any ground of defence which has arisen after the institution of 
the suit or the presentation of a written statement 
New ground of defence clatimng a set off may be raised by the defendant 

or plaintiff, as the case may be, m its written sutement. 

C C H Vol I— 6> 
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g [S 1121 No pleading subsequent to the written statement of a 
^ , 1 defendant other than by way of defence to a 

Subsequent pieadini,s set-off sluU be presented except by the leave of 

the Court and upon such terras as the Court thinks fit, but the Court may at 
any time require a written statement or additional written statement from any 
of the parties and fix a time for presenting the same 

Notes — In order 10 file pleadings subsequent jo written statement, order of 
Court IS necessary AIR 19*5 Boni 390^2/ Bom L R $900191 Ind Cas 272 
But Court has discreiionary power JO allow additional writlcn statement setting up 
totally new case (1918) Pat 323=48 Ind Cas 746 Order VllI, rule 9 and 
Order XIV, rule 5 preclude pariy to adduce evidence with regard to any plea unless 
if written statement is amended and issues framed accordingly 2? M L T 
257 *=(i 919)M W N 23=91- W 198=49 Ind Cas 273 


10 [S H3 3 Where any party from whom a vmtten statement is so 
o „ , , , , requited fails to present the same within the time 

'‘y Court, the Court may p«.noo„ce 
called for by Court judgment against him, or make such older in 

relation to the suit as u thinks St 


N B — For addition of new rules m Allahabad Lahore Oudh and Patna vrai 
infra 

Scope— Thts rule applies Only on failure to file written statement required by 
Order 8 rule 9 and not m other cases A I R 1935 Oudh 567=120 L J 532=2 
OWN 391=88 lud Cas 540 , see also A. I R 1928 Rang, :6i = 6 Rang 463=112 
Ind Cas 438 This rule enables the C'' ” - ’ ist defendant on 

Ills failure to 7 M 241=40 Ind 

Cas 223 Ordi otherwise decree 

would be inter M L j S04-39 

M L T 373=1 - J » O.V \,wL uwence of defaulting 

party AIK 1929 Lah 4S9=li5lnd Cas 31 Provisions of this rule apply to 
corporations as well as to ocher luigams A) R 1929 Lah 459->ii5 Ind Cas 31 
Order refusing to strike out the plaint is not subject to -ippeal AIR 
Lah 77=131 Ind Cas 129-31 P L R 946 


ORDER IX 

Appearance of Parties and Consequence of Non appearance^ 

1 [S 96] On die day fixed m the summons for the defendant to appear 

Parties to appear on day and answer, the parlies shall b. n attendance at 
fixed w summons (or de their respective 

fendant to appear and answer ® heard unless 

_ day fixed by 

the Court 

Scope of Order IX. — The provisions order IX are uot applicable to execution 
proceedi^s AIR 1929 Lah 744 — laiind Cas 189, see also A I R 1925 Oudh 
552 = 280 C 158 = 85 Ind Cas 450 AIR 1925 Cai 510=41 C L I 286=79 
Ind Cas 351 , A 1 R ig-i Sind 55=i7S L R. 105=83 Ind Cas 749 , 8 S L. 
R 32s ; 5 P L W 203 , 15 A 84 , 18 B 429 , A I R 1926 Mad 412 = 
50 M L J 220=23 L W 2J7 =(i 926> M W N 245— 92 Ind Cas 533 , A I 
R 1927 Cal 420= 100 Ind Cas 518, A 1 R 1926 Cal 735=43 C I* J. 285 = 94 ind 
Cas 172 This Order IS also not applicable to Provincial Insolvency Act regarding 
aawjlroent order AIR 1926 Mad 942=49K 935—51 MLJ 209=(i926i MWN 
674— 97 Ind Cas 7o6 Order IX also does not apply to Order X rule 4. L R 1921 
Mad 417— 14 L W 15 = 63 Ind Cas 961 T*'is oraer is not applicable where Couns 
sjt after prescribed times without consent of parlies and pleaders AIR 1925 
Pat 772 = 4 646=36 Cr L J 1441=89 Ind Cas 961 By virtue of section 141 

C P Code this order >s extended to applications under Order IX itself AIR 
1026 Mai 335“SO M L J 75=33 L W 409=92 Ind Cas 802 Therulesof 
ihis order m smciness does not apply 10 Probate Proceedings 29 Ind Cas 133 = 
13 A L J 44'“37A 3^'^ The provisions of this order do not in terras apply to 
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execution proceedings but applications can be restored under (he inherent powers 
of Court 13 Lab 761 = 142 Ind Cas 686=34 P L R 70 =A 1 R 1933 Lah 
99. see also 145 Ind Cas 995“J933A L J 1032 = A 1 R 1933 All 783 (F B), 
143 Ind Cas 1 = 37 M L W 607=1933 M W N 566 =64 M L J 664 = 56 Mad 
490 = A I R 1933 Mad 418 (F B), 133 Ind fas 65 = 258 L R 475“ A I R 
I93« Sind 97 (F B) 


Scope of the section — E\p\rte decree cannot be justified wnen the case 
IS taken for hearing on a wrong date and a party apply for time AIR 1929 Pat 
609= 10 P L. T 589=120 Ind Cas 304 Mere presence of party is appearance A. 
1 R 1924 Nag 26 = 76 Ind Cas 2S8 , see also A. 1 R i92'* Pat 485 = 1 Pat 188 = 
68 Ind Cas 337 Appearance by a pleader means appearance by a pleader when 
be IS dulv instraicteu and able to ansxver all the material questions AIR 1928 
Mad 831 = 110 Ind Cas 377, A I R 1929 All 729=96 Ind Cas 564,82 Ind Cas 
107 = 47 M L. J 514 , 22 A 66 , 4 C 318 , A I R 1922 Pat 485=1 Pat 188=69 
Ind Cas 837 8 A 140 , 4 D H C K A C 206 , ''O A 195 , 12 C 605 , 23 B 414 
The term day fixed in the summons refers to the day fixed for the first bearing of 
the suit 2 A 67=51 A 233 The mere putting of a written statement is not 
appearance 1 N \V P H C R 154 


2. [S. 97] Where on the day so fixed it js found that the summons has 
_ , . , not been served upon the defendant is ton 

scqucncc of the failure of the plaintiff to pay 
sequence of pla.ni.rs "failure 'he court fee or postal charges (if any) chargeable 
to pay costs sue** service the Court may make an order 

that the suit be dismissed 

Provided that no such order shall be made although the summons has not 
been served upon the defendant if on the day fixed for him to appear and answer 
he attends in person or by agent when he is allowed to appear by agent 
N B — For local amendment m Allahabad vide !«/>•» 


Scope —When a time IS not fixed for the deposit of process fee an order for 
dsmissal is irregular 3 B L R App 25=11 W R 290 This section is only 
applicable to cases in which plaintiff fails to file tal/uiana {or the first hearing 65 
P W R 1908 The default under this rule owing to the pla ntiffs omission to 
deposit the requisite in (he proper Court is not excused by the fact of 

Its having been commuted by an ignorant karfurdat 11 W R 417 The failure 
contemplated by order IX rule 2 is not confined to an entire omission to pay the 
requisite Court fee, but also includes an omission to pay that fee with ti the t me 
which the Court is required to fix for payment under Order XLVllI rule r 7 N L R 
1 14 A guardian aii Utini is not a defendant m a suit, and the penal provisions of 
order 9 r 2 of the code have no application to the case of a failure to pay in 
process fee for summons to be served 00 him 115 P W R 1911 Court 
can dismiss a suit under ihis or<Ier, for plaintifTs failute to pay dam;iges 
for not getting summons served AIR 192? All 464=100 Ind Cas 
691 Dismissal under order 9 rule 2 on failure to pay postal charges 
(according to proviso of Lahore High Court) when process fee is paid is not proper 
AIR 1927 Lah 157=9 Lah L ) 96=99 lad Cas 909 Dismissal is not proper 
where process lee was paid not on fixed day but in sufficient time Ibr service of 
summons A 1 R i9’2 Lah 63=4 Lah L. J 71 = 67 Ind Cas 945 Dismissal 
under order IX rule 2 is not justified if plaintilT fads to give defendants correct 
address or does not accompany process server AIR >922 Lah 170=9 Lah L.J. 
135=99 Ind Cas 898 Where process fee has not been paid for one defendant, 
dismissal as against other defendants IS improper A I R 1921 Pat 422=2? L T 
256=60 Ind Cas 377 Court should give reasonable time for paying process » 


as 11 ng apoiicaiion amounis ii> ippearance. 5J x »— »> •* ‘ , 

a su t for default IS not appealable 38 A 3S7=i4 ' L J j 47 "j 3 InJ 


Ca*. - 
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There is no appeal from the order of an appellate court restoring a suit dismissed for 
want of payment of process fee 9 Ind Cas 484 Where the phiniiff deposited 
process fee several times for service of summonses on the defendant but the 
summonses could not be served and the court ultimately dismissed the suit held 
that in the circumstances it was the duty of ihe court to direct the issue ol substi 
tJted service under order 5 rule so and that the dismissal of the suit was bad 
13 P L T 644=135 Ind Cas 99= A I R f93« Pat 420 Non payment of process 
fee required for fresh summons with the application is no ground for dismissal of 
suit A I R 1933 Pat 582 


Where neither party appears 
suit to be dismissed 


3 [S 98 1 Where neither party appears 
when the suit is called on for hearing, the Court 
may make an order that the suit be dismissed 


* off his file on neither 

W R 2ig , 21 W R 

_4 j before the arbitrators, 

the Court has no power to dismiss the suit under this lule 10 P R. 
1899 The dismissal of a suit for default on an adjourned date of which the 
parties had no nonce is illegal 14 C P L R 134 TTie officers presiding 
over Courts of Justice, when on tour should not dismiss any suit for default 
in appearance, without satisiactory evidence that due notice of the exact date 
and place of hearing was given to the parties 37 P R 1904 Where parties 
are absent on date of re bearing fixed for want of time of Court the dismissal if made 
IS under order 9 rule 3 and not under orderly rule 3 32 Ind Cas 714 Where 
defendant is absent but plaintiff fails to produce evidence, the dismissal is one under 
orderly rules and not under order 9 rules and no fresh suit is barred 40 A 
e90=i6A L.J 462*46 Ind Cas 390 Where parties are absent on day fixed for 
nearing preliminary issues suit should not be dismissed A I R 1929 Lah 830= 
31 P L R 44t = i22lnd Cas 46$ Wheredaieis fixed for hearing application in 
suit only suit cannot be dismissed A I R 1927 Sind 228=102 Ind Cas 416 
Where preliminary mortgage dewc for sale has been nassed an anolication for 
final decree cannot be dismis • 

Where plainiiff is ill and the 

restored if dismissed for defa • » 

deposited the fee for servi 

y the Court 
sue summons 
300= A I R 

unavoidable 
side, AIR 
_ 10 be issued 

along with amended plaint and summons was not issued onacountof failure of 
plaintiff to file copies of amended plaint, the non appearance of part es on day 
fixed is governed by rule 3 and not by rule 5 A I R 1934 Pat 18 


A suit cannot be dismissed for non appearance on day fixed for judgment A I 
R 1927 Lab 888=9 Lah L J 178=28 F L R 324=100 Ind Cas 472 ^ Where date 
IS only for seeing date fixed for defendants appearance absence of plaintiff does 
not entail dismissal A I R 1925 Lah 96=78 Ind Cas 15 Dismissal for 
^n^a^earance of pleader^is virong if authonsed agent is present with witness 

when parties , 

X 760=63 Ind 


• 3 Court dismissed 

ihe C P Code the 

w - , . ^ the Court could 

not be said W have acted under rule 3 order 9 because the plamti^* pleader did in 
faciappear and asK tor an adjournment and there was noihing in the order recorded 
to show that he was imt willing to prosecute the suit upon the original plaint 
without amending It 4 Pat L. J 277=51 Ind Cas 189 Where date for defen 
dant’s appearance MS not been fixed rule 3 does not apply AIR 1927 All 
a2Q**49A J. 437=-ioi Ind Cas 676 , see also A I R 1921 Lah 

320-378 J9J«“6oInd Cas 475 AIR 1931 Lah 69=130 Ind Cas 77r 
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In case of dismissal under ( 
fresh suit or m an applicati< 
63 Ind. Cas. 239 ; 43 Ind Cis 
2» Bom. L. R 338= 56 Ind. Ca 
Ind. Cas. jSS^A I R. 1925 . 


130 Ind Cas 542. Where apphcaiion for restoration of a case dismissed under 
rule 3 IS died, no notice need be served on the other party. A, I. R. 1923 Oudh. 
55 = 34 O C 347*9 O L J 52*64 Ind Cas 767 Where dismissal under rule 3 
IS b\ Court 

Cas 20^ • • 

R 1920*2 ■ . I ■ , 

of sun as ,1 . • . 

M W N . •••.as ■ . 

1931 M. NN 4 ■ ‘ ■ 

sideration - • ..... .. .. 

be dismissed. A. 1 . R. J934 Lah. 237 

Appeal. — An order of dismissal under this section is not a decree and hence no 
appeal lies from it. 29 C 60 No application for review is cither maintainable. 33 
P. L R. 1909 = 44 P. L. R 1009=31 1*. K 1909(2 C W N 318 F) 

4 . [S. 99 .] Where a suit ts dismissed under rule 2 or rule 3 , the plaintiff 
or Coon may leslSco so.. ,o 5 *“ • V”>' 

hie dismis>al aside, .and if he saiisfics the Court that 

there was sufSetent cause for h« not paying the 
Court fee and postal cliarges (if any) required within the time fixed before the 
issue of the summons or for hu non appearance, os the case may be, the Court 
shall make an order setting aside the dismissal and shall appoint a day for 
proceeding mtb the suit. 

N B.— For local amendment m Bombay Vide t/t/ro 

Scope — I d case of dismissal under rule 3 fresh suit lies 14H D, 395, see A. I. 

. ■ . ■ Cas. 118, In case of 

1924 Ran^,'. 161*2 Bur. 

. plaintiff whose suit is 

ly of brinRing a fresh 
not mutually exclusive 
. . S he still has ihe remedy 

of bringing a fresh suit 63 Ind. Cas. 239 , A. 1 R. 1926 All. 678 * 9 b Ind. Cas. 187. 
Where the plaintitf IS in jail and bis muktar is absent through misiake, restoration 

. '.24 Ind 

. ■ . • • ■ Where 

• . " .non of 

■■ ■ 560. In 

-.air 

■ . . ■ I 4 Jflicicnl 

■ . • • ■ > mounts 

■"79 Ind. 

. ■ • • - - ' . * *, : endants 

' • ■ Ih. 


XXI, r. 00. A.1. R. ;ciJ3l’al.!39-4 I’. L,T. 91-(19‘3) l I'. I.. K, ,3',: 

Pat. 372-71 Ind Cai4l54. WJitrc claim is iubilimiil iirid ''“'^ly..lU_beIti 


Pat. 372-71 Ind Cai4l54. WJitrc claim is subilimiil iirid 
barred, inherent jxiwer ought to bo itseJ. A» !• I’* *9* I * **' 
(1924) Pat. 280-72 Ind. Cas. 664. Wlicra e«cfull«»n ■»' 
rule 2 or rule 3. proccedingi iimler ruin 4iiil»mi'«l^ 


»scJ 
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Sj 5=»23 O ■ ( . . . _tQ,pCQCSfi<i 

hw a,kc(i ■ ■ ig^a Pat- 

335~7 •, L . ‘ - -4 aandertiis 

rule nonre tf> dcferchnt u noi ntcessar/ A f ]?. 1933 Oudb. 55-9 O L. 
J ; 2=»24 O C 347 ^uit caa be tfXaxtA on pajment cf cost where the 
fl'smKsiJ li r)VHi^ to iha mtstake or laches of pleacfer 43 C. r57**20 C. Vf. 
^ 59 t -»23 CL] ■443*»34 fnd Caa 634 Orr'er^fX does app?7 ro execuaoa 

p'O-'ccdin^^ 35 fnr! C^j 337 Rule a /go sa not appfy — iv££te_j3Ce._i4 

nxcd^no fc-r 1 enirg^f /n^glLut-ioflpajmr-Dfocess-Iees. A, f R- xgat Pac. 
422=»3 F L T 356=3^ Ind Cas 377 A sait cancot be dismissed againstall 
dcfcndint? where (Icfmlf 10 pay process fees for the attendance of one of several 
defend) s IS made 3 I’. L T* 236^60 Ind- Cas 377, V'Vbere sait has been 
tlismis el f r VUuIt alsO application for restoralioi has been dismissed for defautt, 
ipplKirioo inJcr order JX, rule 9 bes 44 C 0So=^2t C W. 30“34 C, L J. 
449=35 Ir 1 Cis 6 n Cases under Order XXI, rules too ard lot are not suits 
Within cfc application for insolvency is 

dismiaser tffiS Pat. rr6=l07 fnd. Cas. 

In ,-tuIe 2, ume covered-by restorattou 

pT'>r>'e 1 ir . J ^ /V. I ■ 

99- 1 if hvl Cas $00 Section 5, Limitauon-»Uit ■ 

under Or tr IX tula 4. A'T'K'f^i^'Mad S 56 --(i< ■ ■ 

47 «ee ih; A I U 19*9 AH J 27 *= 5 i A 487* 1 ' 1 

■!'<) N-. J 1 , 1^0 Ollier lhan one who d.smiseed -■ 

«e'n In onlefot (llsnm.nl 2 '■>>> >* J ^h-looK L R I930-15 P W. R 19M- 

;& Irid Cl. 801 ijioi. iinDllcAUoQ.lS-DOUQJnC(lj 3 aJ 5 SSU Summarily A I R 

1927 I ah 7f«»j7 I' I f{ 364-* /> fnd Cas 1035 Dismissal of ap^icatioo for 
ItfiiiwJ finil derpcc does not bar subscqicnt applicaiioo 140 Ind Cas 334-63 
ml; 7fo=36 M L w 638-56 M 310-A. I R. J933 Mad 55 
if iiiffiutiit < itiso Is showo Court must restore case to file J41 Ind Cas 48— 

2<i N L F 29?=A f R J933 Na^ 39 WJier e th e 

'inticr this setljon, nouce must ^as «[ right be issued 10 dcfeodanuj>niIus-date;, nS 

' ' . , a f « ^ij After dismissal of firsf 

gone into, a second application 
etent The apphcaiioo. may also 
* order u> Ind Cas 48—38 N L 


are also resin 

vifew A I U • ■ ■ . 

fur default, a ' 

A 1 U 1933 Fat 3 oB sVltcte remedy under Order 9 r u1e_4 or g ts barrcdjjy 
llmltalion ipplicatmn under OrdcL47..tuIc I mcrely-to escape Ij’mitalion.jr not 
iiillljnlii 3 tile A. I K 1933 Fat 537 ” 


6* [S 09 A] (I) Where, after a summons hag been issued to the 
Dismissal of suit wlicre defendant, or to one of several defendants, and 
iiiainiilT, aficr summons rc- rclmm-d unserved, the plaintiff fails, for a period 
luriicii unsetved, futs liircc of three months from the date of the return 
moniiis lo apply for fresh made to the Court by the officer ordinarily 
sutiitiions certifying to the Court returns made by the 

* JI115 sub lulc was substituted by s 3 of the Code of Civil Procedure (Amend 

meiiO Act. tgao (a* of « 92 ol 
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seuing officers, to apply for the issue of a fresh summons the Court shall make 

an ordtr that the suit be dismisai.d as against such defendant, unless the phmtiff 
has within tlic said period satisfied the Court that— 

he has failed after uaing bis hi,st uidtavours to dis^ovtr tJie residence 
of the defendant who has not been served, or 
(3) such defendant is aioidingsuMCL of process, or 
(0 th-n. IS any other suffiaent cause for extending the tune, 

m which case thu Court may extend the time for making such 
application for such period as it tlunks fit 

(2) In such case the plaintiff may (subject to the law of limitation) bring a 
fresh suit 

Scope — Order I\ rule 5, of ihc Civ I Procedure Code is only an enabling 
provision enacted for a special purpose only 5 Ind Cas S37 This rule is not 
very happily expressed, but It means that when a plaiiUiff fails for a period of three 
months from the return of summons uiscrvcd to apply for the issue of a fresh 

he Court that he has used his best 
vdant who has not been served, or 
^ ihcn and only then the Court may 

om I R 928 


1 summons is 

not time barred a Lah L J 774BI Lah t37B561nd Cas 191 When records 

oPsuit were placed m 0 c record room on account of non service of summons on one 

oi the defenda 

action IS barred • • 

discharging a 

OQ a defendant, 

J 436*20 C ^ „4 

A. I R 1927 Dorn 63*50 B 8(5*28 Dom L R 1446*100 Ind Cas I47 > see also 
17 Ind Cas 294, but see 21 Ind Cas 420*25 M L J 451 Order 9 rule 5 applies 
10 a case where the suit was consgned to the record room merely because the 
defendants' address was not furntshra by the plaintilT and order 9 rule 2 lias no 
application, A I R 1931 Lah 655-132 Ind Cas 524 Where summons issued to 
defendant returned unserved dismisal of suit before expiry of the three months is 
prematu e and irregular A f R 1933 Fat 575 Court can not dismiss sun simply 
because summonses are not served, it should proceed under order 9 rule i 135 Ind 
Cas 817*33 Bo™ L R I056=»A I R 1931 Bom 253 , sec also 135 Ind Cas 347 = 
1931 M W N ioo2*A I R 1931 Mad 79j Inherent power of court can be 
exercised when power expressly conferred arc exhausted A I R 1933 
Pat jSr 


Procedure when only plaintiff 
appears 


0 [S 100 I (1) Where the plaintiff 
appears and the defendant does not appear when 
the suit js called on for hearing, then — 


When summons duly served 


(o) if It proved that the summons was 
duly sened, the Court may preceed tx parte , 


When summons not duly 
served 


(A) if It IS not proved that the summons was 
duly served, Uie Court shall direct a second sum 
mons to be issued and served on the defendant , 


(0 if It IS proved that the summons was served on the defendant, but not 
\ui , 1 t,.,. m sufficient time to enable him to appear and 

not in due^nme answer on the day fixed in the summons, the Court 

shall postpone the heanng of the suit to a future 
day to be fixed by the Ctouit, and shall direct notice of such day to 
be given to the defendant 
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(2) Where it is owing to the plaintiiTs default that the iummons was not 
duly served or was not served in sufficient time, the Court shall order the plaintiff 
to pay the costs occasioned by the postponement 

Scope — The phrase when the suit ts called on for hearing’ when an appear* 
ance undei order IX IS m quesiion means on the first day of hearing, and when an 

appcarence iindpi vwTf imitcd lo ihe coromencement of 

fad 799=26 L \V 76=»io4 Ind 
' on a prelimimry issue but the 

. , . A I R 1924 Lah 224 = 72 Ind 

uas ^00 Order IX rule 6 contemplates a heanng of the suit on the day fixed in the 
summons for the defcndmi s 1 ’ 17 rule 2 contemplates hear 

djourned Subject to Order IX 
t all events at the first hearing 
some olher date to ;vhich 
•• vu ig IS adjourned, the modes of disposing of the suit directed by Order IX 
apply and the decision IS ear/lor/e A I R 1922 Pat 48;=! Pat 188=69 Ind Cas 
837 , see also 69 Ind Cas 883 Rule 6 is not penal but is meant lo prevent undue 
delay 134 Ind Cas 268 = 27 N I* R 5o=A 1 R 1931 Nag 122 \Vhere pleader 
engaged by defendant merely to apply for adjournment made that applicalton but 
the Court refused adjournment and decreed suit txparh the Court s decision was 
decree and defendants remedy was by appeal 133 Ind Cas 622 = 1031 A L J 
646=A 1 R 1931 All 703 


Clause (a)-— This rule lays down when the Court may proceed ex parte but 
there appears to be no explanation jn the Code what are exparte procedure is 
though the plaintiff is always called upon in quite general terms to prove his 
case A I R 1923 ^*5 83=69 fnd Cas 619, see also 39 A I43=UA C. / 
1226,20 c W N tig2 = 43C loot =34 Ind Cas 23$ Even in an exparie said 

plaintiff must prove bis case by reliable evidence A f R 1929 All 612=118 Ind 

Cas 527 , 37 Ind Cas 27=3 0 L J 468, 81 Ind Cas 867=A I R 1924 Cal 
806=39 C I. J 279 , 108 fad Cas 89$ , 108 Ind Cas 879=11 N, L J, 78= A I R 
1928 Nag 165 , A I R 1926 Oudb 192=92 Ind Cas II9,A I R 1924 Cal 
647=280 W N 300=77 Ind Cas 551 Court cannot pass exparte decree without 
gving proper notice of the date fixed for disposal of the suit to defendant 38 Ind 
Cas 078= 15 A L J 24 On the date fixed for hearing the defendant was absent, 
and the suit was decided on evidence produced by plaintiff and the Court remarked 
in the juc^menc that it was to be an ra‘j)<rr/r decree held that the proper procedure 
for the Court to have adopted is that under Order XVlj r 3 AIR 1923 Oudh 
i8«9 0 L J 543 = 72 Ind Cas 394 Where Court orders that the suit should 
proceed exparte and fixes a date on 'hat date ft defendant appears an exparte 
decree should not pass A I R 1922 All 10=20 A L J 270=66 Ind Cas 892, 

see also 64 Ind Cas 958= A I R 1922 All 33=20 A L J 39 


^ , . J f J 7 [S 101 1 Where the court has adjourned 

the drfen 

hearing and assigns good <iant. at or before such hearing appears and assigns 
cause for previous non appea gooa cause for his previous non appearance he 
ranee upon such terms as the Court directs as to 

costs or otherwise, be heard m answer to the suit 
as if he had appeared on the day fixed for hisiappearance 


Scope — Court has discretion to SCI aside order declaring proceedings ex parte 
A I R 1931 Oudh 159=8 OWN 
• • 1927 Mad 1197 = 27 L W 361 = 1928 

Cas 664=A I R 1928 Mad 211 = 39 
M L T 656” What rule 7 requires is that if sufficient cause is shown for non 
appearance the defendant may upon terms, be placed m ihe same position, retros 
oeaively as 1/ he had appeared at the earlier stage A I R i926Sind 181 = 92 Ind 
Cas 492 sec also A 1 R 1923 Oudh 177=260 C 10 = 10 O L J 06-73 Ind 
Cas <01 , A I R 1922 Bom 345 = 70 Ind Cas 762 , 9 B L R App 15 » A I R 
in'*! All 110=20 A L J 270=66 Ind Cas 892 No evidence in support of the 
facis stated in his petition need be given 8 C *72 Application under order IX, 
nile 7 can be made through a vakil even when court has decided to proceed ex parte 
1 ih.» non aoDcarance of the defendant in person as per order of the court 
?7 M L T 71 = 11920) M W N 241 = 11 L W 28g=55 Cas 945 
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operation of order VII cannot be extended to the subsequent hearings of the suit, 
' of his appearance A i K 

■ ^ , gi Ind Cas 545 Court 

re ordering dismissal for 
id Cas 523 Application 
I igaa Ml 2135* 44 A 407 
t set aside order declaring 

_ ex Parle decree is pissed 

agaiust a defendant njs open to the defendant to apply under order IX, rule 
to set aside ihat order or to prefer an appeal from the exfiatle decree and in 
an appeal the question whether the loner court was wrong in proceeding to decide 
the suit rf/;r/r can he gone into 113 Ind Cas 409, 87 )nd Cas 222s=A I H 
1925 Oudh 645-.2S 0 C 8? 


8 [S 102 ] \\ here the defend'uit appears and the plaintiff does not appear 
„ , . j , j vkhen the suit is called on for hearing, the Court 

0 ?v“np" r, " ' stallMUM o,d« that the suit dismissed 

^ unless the defendant admits the claim, or part 

thereof, in which case the Court shall pass a decree against the defendant upon 
such admission, and, where part only of the claim has been admitted, shill dia 
miss the suit so far as it rebtes to the remainder 


Scope— This rule IS not applicable to execution proceedings AIR 1929 Bom 
217*31 Bom L R 4oo-n8lnd Cas 700 Thstule i» clearly intended to have 
app} ca on to proceedings before \ decree t$ pissed and not nfter a decree is passed 
A I R 19 7 Ou Ih 49^30 W N o'lsgglntl Cas JO29 Where suit is dismissed 
m default of plintiT the decree s really one under order IX rule 8 1929 A I. J 

391-iiOInd Cas ty see also A I R i9'8 Pat 33>“7 Par L T 

. . 3«2 O W S 432-‘89 Ind Cas 418 

of ssues IS the date fixed for hearing 
f suit for plainiiff s non appearance, 
31 fnd Cas 869 D smissai of suit 
issal for default 3PL } 355*47 
Ind Cas 27 Non appearance of one of two or more plainiiffs does not entail dis 
missal of su t as against others 4P L f 1,2-50100 Cas 323 Rule to dismiss 
the sun for default under order IX, rule 8 is mandatory and defendant s state 
ment cannot be recorded fnd C-is 066 see aj«ft rt Inri Cas ?5“A I R 1921 

report does not eniail 
m case where plainliff 
, , - » n t R I 92 » Lah 139*3 

• next friead adierseJy 

I 3i7“"d3 Ind Cas 

day fixed is illegal 

and does not become retjudUifa AIR 1922 Pal aja-fipza) Par Sup 3r=* 
6P L J 650-2 P L T 572 = 63 Ind Cas 570 If one of two plaintifis appears 
case comes under purview of ordeifX niie ro and not under order IX rule 8 A I 
R 1021 Cal 176=480 57 =62 Ind Cas 112 Order of dismissal of suit for default 
after framing of sn t IS under rule 8 AIR 1922 Mad 416=11922^ M W N 
— 72 fuel Cas 4S2 Appearance of plamiifTby pleader without instruction on day of 
hearing entails di^m ssai of suit for default A f R 2922 AIL 63&.30 A L J 123= 
Ind Cas 942 The Court has absolute 
66 fnd Cas ySp—A I R 1921 Sind 
caution si ouM be exercised when on 
AIR, 1923 Bom 27=24 Bom. L R 

775*460 10 6 = 63 Ind Cas 514 

Order of d sroissal of suit for defa dt iflerplimiilT’s death is a nullny where the 
fact of death IS not knonii \ I R tg 4 Oudb ii4 = 73fnd Cas 338 Wheie tie 
plai tiff IS ab>em a d fills to pay addi m 3I court fees as ordered on the due of 
heating or ler for dism ssil is under order Vll rule 1 1 AIR ip’O '^lad jOa* 

117 Ind Cas 7S9 Where so t for ejectment is barred under this role fresh su 1 1* 

barred on the same *■ ■ ■ * " 

added as plaint ff 

ongina] suit A I ' 

for non appearanc ■ - « , ■ r • ' 

C. C. H VoL I— 6 a 
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rent power to restore i case dismissed for 
• AIR 1927 RiPg s8=-5Bur L. J 139=99 

‘ ^ woorl after the order of dismissal is passed, 

he 15 entitled 10 ha>e the suit restored on payment 0/ costs AIR 1925 Bora 123 
» 27 Bom L R 685 = 89 Ind Cas 225 , A* f R ‘925 All 601 = 27 Ind Cas 118 
In case of dismissal ot suit in default, remedy la to apply for a review or ap^y for an 
order to set aside the order of dismissal AIR 1925 Bora 395=80 Ind Cas 128 
After dismissal of a suit for defaulr. a second suit is barred on the same cause of 
action But a single fact alone makes different cause oI action and fresh suit lies 
A I R 192? Nag 366=87 Ind Cas 35 Fresh suit is not barred on the pme 
cause of action by the order of disrotssal for default so far as absentee defendants 

are concerned AIR 1926 All 169=48 A 97“‘23 A L J 993 = 90 Ind Cas 2 

Mistake of pleader as to the date fixed and coosequenual failure m appear nejd 

not be excused A I R 1925 Oodh. 682=2 OWN 574 = 89 Ind Cas 64, 
Where pleaders clerk is present in Court when case is ca'Jed, but the suit is 
' r room, order of dismissal 

, ■ t * 243=78 Ind Cis 123 

. It IS adiourned on bis 

• < ,’’<=5 '■ 1- T 4!4=I9H 

Pat ais^-’Slnd Cas 334 Where after the transfer of the suit the transferee 
Court issued notice to plaintiff and his counsel to appear on certain day, but notice 

on plaint ffuas not served whilst nonce on counsel was served but he refused to 

accept not ce the Court is not competent 10 dismiss the suit on lUc ground that 
service of notice on counsel IS go<3d A 1 R 1934 Lah gt Where pseUminary 
1’ ed unless decree ts reversed in appeal 

I e word appear in this rule means 

m preuocts of Court or jn Court room 
o ave appeared 138 Ind Cas 87=3^ 

C SV N 158-S9C 7s6=^ I ‘ 93* Cil 418 Where plamtifPs pleader was 
engaged elsewhere when suit »ras called and ihe Court asked the plaintiff to engage 
another pleader and on his failure to do so dsn sse I the suit, an application for 
restorai on is one under Order 9 rule 9 138I i Cas 342*360 W N 160= 59 C 

906= A I R 1932 Ca! 4*S Where party s absent on date of hearing and 
suit IS hsmissed for non production ofcvjence ihe dismissal is not on 
for default 132 Ind Cas 206= \ I R fa3t Uh 505 In a represeataiive *« {* 

when the pla miff Oft record dies He Court cannot dismiss the suit fo‘ 


r - r - » aummeu 60 Ind Cas 724 Where defendant partly admits the 

claim and sets up counter cla.ro, par/ of ihe claim admitted sheuSd he decreed 

even m the absence of ihe plainiiff A1 R 1921 Sind S^fT J// on. 

Ind Cas 789 Where plaintiff was present m court 

and part of his claim is admitted, dismissal of his suit for default is not proper 
A. I R 1925 Pat 712 = 3 P L R 249=89 Ind Cjs 614 

Appoah— Improp " ^ 

appeal 54 Ind Cas ■ ^ 

r 8 A I R 1925 Uor - ' * 

Appeal hes avainri • • ” ' 

A, • ■ - 1 . 

2iJ 

hr • ■ ■ 

4S* ' ’ ■ ‘ . . . . , 


*? UW 428-1 V L W 790-39 Irtd Cas. ^ 6 . 


appealable. 4P L W 366= 
ibility to produce evidence is 
e suujeci to appeal and review 
Order of dismissal of an -ippli* 


52; ret oration of applicaiioo dismissed m default for restoration of the suit 
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dismissed in de£iuU, IS appeilable AIR I 92 J Nag 293 ®" *9 ^ ^ *I 9**75 

lod Cas 5S9 Order dismissing suit for default where part of claim IS rejecied 18 
appealable. AIR T923 P C H4'*4oC L J is=28C W ^ 6 ^= 5 ° i&* 


' * * * r/ ' ***" " *' alaintiff 

■ of the 

ssal of 
appeal, 

A J R J927 Cal 76=»5J Cal 844=»3tC. W N 22— 98Ind Cas jit 

Appeal does not lie against the onlcrof dismissal of smt for default Appeal may 
be treated as rcMsion if qucsu«n of jur sdJcnon >s involved AIR 1925 Pat 374=“ 
6 P L T 127=86 Ind Cas 787 Order of dism'ssal of suit after preliminary decree 
IS open lo revision AIR 1925 Pat 433— 6 P L T 152 — S6 Ind Cas 785 


9. CS 103] ( 1 ) Where a suit IS wholly oc partly dismissed under rule 8, 
,. 1 . . 1 the plaintiff shall be precluded from bunging a 

dSai.lt barffresh ^wt '' Jf * >" S''™ 

But he may apply for an order to set the dismissal 
aside, and if he satisfies the Court that there wis sufficient cause for his non 


appearance when the suit was called on for hearing, the Court shall make an 
OTQst s-*tiing aside the dismissal upon such terms as to costs or otherwise as it 
thinVs fit and shall appoint 1 day for proceeding with the suit 

(2) No Older shall be made undtr this rule unless notice of the application 
has been served on th® opposite party 


N B — For local amendment in Ilombay and Lahore vide ('(fr<a 


453“«32 Ind 
R 1937 Cal 


' J 3S5“*25 L. 

W 193-53 M L J 123 = 99 Ind Cas 9?4 . A I R 1923 Mad 126-47 M L j- 
269— 20L W 193 = 1924 ^f \V N 673—81 Ind Cas 841 , A I R 1926 Mad gSo— 
50 M 67 — 51 M L J 2I9={(926) M W N 890—26!. W S78— 97lnd Cas loo 3 


After a decree lu$ once been mode in 3 suit, a suit cannot be dismissed vviihout 
reversing the dcaee in appeal Ihe parties have on the making of tJie decree 
acquired rights or incurred liabilites which are fixed unlessor until (he decree is 
varied or set aside A. 1 R 1924 P. C 198 = 5 P. L T» 623-15 M L f t45-»47 


and should be set aside m revision AIR 1951 Cal 319—53 C L J 33—129 
Ind Cas. 778 Order setting aside order of disinissil without considering evidence 
IS viiiated by material irregularity 133 Ind Cas 431 — 1931ALJ 9^3-A 1 H 
All 452 Court is not empowered under Order 9, rule 9 to set _aside 
a suit for default of appearance is a miner o fgn tg A TR 192? M.i -'*2 
L \V 839=48 M L J 153-85 fn*T C\& 499 
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■\74=* 106 Ind Cis 830 Court has inherent power 10 restore a case dismissed for 

19:7 Runs' 58=*5Bur L. ] i 39«99 
■ ‘ ■ (he order of dismissal is passed, 

1 „ ntof costs A I. R X925 Boro >23 

*27 Bom L R 685«89 Ind Cas 325, A. I R 1935 All 601=87 Cis n8 
In case of dismissal ol suit m default, remedy is to apply for a revie-w or apply for an 
order to set aside the order of dismissal. AIR 1925 Bom 395=80 Ind Cas is8 
After dismissal of a suit for defjulf, a second suit is hatred on the same cause of 
action Dut a single fact alone makes different cause of action and fresh suit lies 
A I R 1Q25 Na? 366 = 87 Ind Cas 35. Fresh suit is not barred on the same 
cause of action by the order of dismissal lor default so far as absentee defendants 
are concerned A I R 1926 All. 1^=48 A 97=23 A L J 993 = 90 Ind Cas 2 


Pat 215 = 78 Jod Cas 224 Where iflcr the transfer of the suit, the transferee 
Court issued notice to plaintiff and his counsel to appear on certain day, but notice 
on plaintiff was not served whilst nonce on counsel was served but he refused to 
accept notice die Court is not competent to dismiss the suit on the ground that 
service of notice on counsel is good AIR 1934 Lah 91 Where preliminary 
*’■ • 1 • 1 is reversed m appeal 

*' ’ in this rule means 

• • • urt or in Court room 

. • ;8 Ind Cas. 87=36. 

' • intifPs pleader was 

>ie plaintiffto engage 
‘ , an application lor 

* C \V. N 160-59 C 

’ ‘ * of hearing, and the 

»he 1 ,'‘*e ,' 3 < Ind CIS jSe-A I R iMiLah 505 In";' Sp”° S“! 

I Cob" “""bt li'™]!, ihS suit for default 


fti.m ** admitted. 6o Ind Cas 724 Where defendant partly admits ihe 
ca and sets up counter claim, part of ihe ciaira admitted should be decreed 

even in the absence of the plaintiff A I R- 1921 Smd 50=15 SLR 172=66 

ind vas 789 Where plaintiff was present m court in all hearings except one 
of his claim is admitted, dismissal of hi$ suit for default is not proper. 
A. I. R. J935 Pat. 712=3 P L R 349=89 Ind Cas 6x4 

Appeal — Improper dismissal is subject to revisional proceedings and not to 
appeal 54 Ind Cas 56S No review lies in case of dismissal of suit in default under 
r 8 A I R 1925 IXor 
Appeal lies against 

A I R 1920 Cal ■ ■ 

288 Order of dismis « _ 

by one 0/ the plaintifls \vho was present ts decree ai ' 

45 Ind Cas 189 Dismissal of suit for plaiotifTs 
not dismissal under order IX, rule $ and is there 
3P L.W.428 =xP L W.79o=3gInd Cas. 946. ‘ • 

cation for rtnoTation or apphcauoa dismissed in * * > 
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precludes those cfaiming through the plainliff froni bringing fresh suit A I R 
1020 pAt P-if j27!aiiP L T ?o*=i22 lud Cas ooi Lause of action 

a’4’id1 f/pound, I B .519 P-;/5S-9i'alA«-u 

PL T sOj-122 Ind Cas Sol l( causes of ac.ion are d.»erau order 0. Lilo 
9 dots not bw ibe second suit A I ^ 1930 Oadh .5* “7 O W N 
9S8*s6Luck. io6=-i3oIijd Cas 65 , see aJso 16 C 93=- 15 1/' p ? 

»» As L J S3, 14 C \V N 298. 4S A 81-/4 I'd Cas 9^1 For the 
apphcaiioa of tins rule, the suit must be by the same plainti/Tand cause fraction 
must be the same 144 Ind Cas.65r«34P L. R 73-14 Lih aojoA I K 1933 
Lah 36; A previous dismissal of a suit for redemption of i mortgage does not 
bar a second suit for redemption f R 1928 Boifl 67—2? R iii^jo iJom L R 
34 -ioB lad Cas 22 Death of plaintiff during a smi v,htre pan of his clatcn vs 
adm [red docs not bar fresh suit but ts subject to Order K\fl r 3 AIR 193® 
OaUi 5 =,IjV Cas 8>5 Two su ts have same cause of action if 

maier al facis ml occtsions giv ng rise (o cause of action arc the same ut 
each \ 1 R 1929 Pat 685*11 P L T ^oS-9 P‘i 447- 122 Ind Cas Sot If 
sale proceed, of the mortgaged property ate insufficient and application for personal 
decree is dismissed a fresh application ts barred A I R, 193® Hang 
257 = 8 Rang 016*126 Ind Cas 648 Where the dismissal for default is 
under rule 3 order IX there is no bar to a fresh suit while a dismissal 
under tvilo 8 of order fX ptttVudcs a second sun It s incumbent on the parly 
uho relies on ihe bar of order l\ 10 show that ihc dismissal of the previous 
appl canon was under 58 AIR 1925 Mad 986—85 Ind Cas 982 Tiie pro 
Msonsof order iX r 9 cannot be nullified in the case ot mmor plaiuiiffs by only 
chingn* guard an td A/m from iimc 10 litre and alleging iJieir knowledge at 
various mes A I R 1921 Sind 200-80 Ind Cas 985 A subsequent 
suit in effect vbe same as prevous suit but claiming' a different relief^ is 
batted, by ? 9 X \ R ipabLab 56i.rf96lnd Cas 107 The disTOissil of a prior 
appheauon for piolnie wuliout trial of the question as to genuineness of the mil is 
not decuion b nding for all purposes and this rule docs not apply to such cases 
AIR iQ^fiCal 1057— )3C 578-98 Ind Cas 374 Where a suit for panition 
and separate enjoyraeat 1$ dismissed for default, a subsequeni suit by the 
assignee based on assignors tight of paniiion is noi baiied, AIR 1926 Mad 
1018-49 M 939-51 M L J 254-24 L W 298-(i92fi) M W N 815—97 Ind 
Cas 622 Where application to restore suit is dismissed for default and plainuff 
appeals and assigns bis interest, the substituted plaintiff is estopped ftom bringing 
a fresh suit for same cause of action AIR 1929 Pat 685—9^21 447— n P L T 
505 — 122 ]nd Cas 801 Out attaching creditors are not bound by dismissal if 
mortgagees fraudulently allowed It to be dismissed A I R 1929 AH gfil — I2Z 
Ind Cas 766 

If decree gives decree holder right to apply for personal decree for balance, 

separate personal decree must be passed for 11 on application Dismissal 

of apphcaiioti for default bars fresh application AIK 1930 Nag j88— 

26 N L R 154 — 124 lad Cas 249 Where suit vs dismissed foe aonpajnvent 

of proper Court fee, fresh suit ts not barred under order 9 rule 9 but the case 
comes under order 7 rule ri ijj IniL Caa 449= A I R 1932 Rat ii 
Where a suit for declaration was dismissed for default a subsequent sun for partition 
and possession of a share is not barred the cause of action being different 12 L 
W 431 = 39 M L J 413-60 Ind Cas 201 Plavnuff after his suit has been dis 
missed on one cau<e of action is not precluded from bringing another suit upon 
another cause of action A I B 1923 AH 409=45 A 81-74 lad. Cas 99* 

Restoration on sufficient cause — Showiugsufficient cause is condition prece 
deat fbt testocauou of sun Section 151 does not uork m the absence of good cause 
A [ R 1930 Rang 65 -136 Ind Cas 543 Dismissal for non appearance of pleader of 
j5arrft fwf/iin lady for being engaged ,n another Court is restorable if aprl't^t’o" '* 
made on same day A 1 R ipjoLah 943—31 P L R 550—129 Inti Cas op® 
Non appearance of plaintiff's agent under bo ux fide belief that he had f®. 
amounts to sufficient cause AIR 1029 Rang 224 — 122 Ind Cas 2S8 If iai« 
cause IS shown for non appearance, Court is justified m refusing to 
halse cause IS not sufficient cause A. I R 1929 Rang 224 — 122 InJ CUs 
Execution can be dismissed for default must be restored if good cause and *5, j_ p 
due diligence IS shown by decree holder AIR >929 I-ah, 5®9 — 3 . ^ 
i43-ii Uh L } i42-i20lnd Cas 276 Iftbe Court is of I 

a reasonable aivempt by the' ’ r to appear or be represented 
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An application by a pleader instructed only to apply for an adjournment, wh ch 
IS refused IS not an appearance within the meaning of C P Cede A I R 1927 
Rang 46=4 Rang 4oS = g9 Ind Cas 717 As regards the meaning of the i«?td 
appearance, vide, 34 C 403=110 W K 339 (F B) 33 B 414, 13 Bom L 
R 1333 , 31 A L J 500=74 Ind Cas 84? 47 M 819 (T B )=82 Ind Cas 102 ; 

AIR 1928 All 760, 46 Ind Cas 488=3 P L J 481 Without enquiry a 
trial Court ought not to summarily dismiss an application for restoration of the 
suits 106 Ind Cas 821 (Lah) Order g rule 9 is applicable to applications 
for setting aside sales in execution made under Order XXI rule 90 so C 
W N 1203 = 33 It'd Cas 581 , 23 O C 349=^59 Ind Cas 57, If an appeal 
from an ex pa^te decree is dismissed for default ihe hrst Court can allow the 
application 10 set aside that ex Parte decree 39 A 393=*ISA L J 286 = 39 lnd 
Cas 519 A stranger to a decree made a claim under Order XXf r 100 and his 
claim was dismissed for non appearance on the date fixed for hearing He applied 
under Order XI, rule 9 for re hearing of the case Held that the Court would re hear 
the apphcauQti 3 Pat L J 250=4 Pat L W 102=43 Ind Cas 951 Plaintiff can 
apply for review of judgment when the suit is dismissed for default and he 
has not appealed under Order fX, rule 9 to set the order aside 37 Jlf f. / 59= 
9 L W 311 = 50 Ind Cas 327 li has no application to proceedings m execu* 
tioti m&tuutcd under Order 2i» rule 90 4 Pat L J 135 = 49 Ind Cas 617 = 

(1919) Pat 75 (F B), see also 47 Ind Cas IS4=5 Pat L VV 208=4 Pat 
( “ * g IS not applicable 

side a sale held la 
, 1 inhere It power to 

the ends of justice 
9=64 P L R 1921 = 
Iication for probate 

53 Ind Cas 639 

Where an order dismissing a sun for default is set as de under order IX rule 9 
such order may opera e in favour ol all the plamiifTs though some of them 
setting aside the order of dismissal so directs 7 
re case was fixed for ihe plaintiffs compliance 
XI r 13 and su 

under order IX rule at such dismissal cannot 

order IX rule 9 Such order is a decree and is appe • 


ioriuicv.vs ..us o»uu u u> _ 

not being a proceeding in eaecuuon A f R i9-'4 Oudh 30=260 C 194=74 
Ind Cas 701 The plaintifFs pleader was msiructed only to ask for adjournment 
winch was not granted and the case dismissed, hflJ the dismissal was under 
Order XVII r 2 ind an application for restoration under Order 9 rule 9 was 
mamtainabl . % 

rule 9 *• • 

Cas 7 » SI 
can apply 

1923 Pat 2 . , 

Where an 
lor default, - j 

withs 14' AIR 1933 Oudh i'46=90 L J 627=74 Ind Cas 380 

Apphea ion under s 138 Bengal Tenancy Act for fair assessment of rent when 
no rent was paid previously is not a suit within the meaning of Order IX, rule 9 
A I R 1933 Pat 381 = 2 Pat 192 = 4? L T 703=74 Ind Cas 464 

Plaintiff shall be precluded firom brmging a fresh suit —Dismissal of 
1 eint hv a Burman Buddhist for administration of estate bars a fresh suit by him for 


433 , 39 ^ 2 
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precludes those claiming through the plaioiifl from bringing fresh suit AIR 
1929 Pat 43 s« 9 Pat 447 «liP L T 50,^122 hid Cas 8oi Cause of action 
depends on grounds and not oa relief A I R 1939 Pat 63j<a9 p^( 447«(i 
P L T SQjcaiia ind Cas Sot U causes of action are different order 9 rule 
9 does not bar the second suit AIR 1930 Oudh $ 10^7 Q ^ 
gSS ^6 Luck. loSs I jO Ind Cas 6, , see also 16C 9S=> I3 I A 156 , 9 C 436, 10 B 28 , 

J2 A L J 53 , 14 C W N 293, 45 A 3i'“74 hd Cas 94J For the 

application of tins rule, the suit must be by the same plaintiff and cause of action 
must be the same 144 Ind Cas 65i«34P L. R 73 = 14 Lih 48j = A I R 1933 
Lab 363 A prev ous dismissal of a suit for redemption of a mortgage does not 
bar a second suit for redemption A I R 1938 Bom 67=52 B 111=30 Bom L R 
34 = to8 lad Cas 22 Death of plamiitT during a suit where part of his claim is 
admit cd docs not bar fresh sun liul is subject to Order KXII r 3 AIR 1930 
Oulh j=, Lj U •';i = t 3 Ini Cas 8,> Toro su ts havie same Cause of action if 

material fac s an I occas ons g'^ng use to cause of acuott are the same in 

each A 1 R 19’^ pat 685-11 P L T 503=9 Pat 447=122 Ind Cas Sot If 
sale proceeds of ihe mortgaged properly arc iiisuBicient and application for personal 
decree is dismissed a fresh application is birred A J R 1930 Rang 
357*8 Rang 316=126 Ind Cas 64R Where the dismissal for default is 
under rule 3 order IX there is no bar to a fresh suit while a dismissal 
under rule 8 of order IX precludes a second suit It s incumbent on the party 
Mho relies on the bir of order IX to show that the dismissal of the previous 
appl cation was under s 8 AIR 1925 Mad 986-85 Ind Cas 982 The pro 
' » ons of order IX r 9 cannot be uuUiRcd in ihc case ol minor plaintiffs by only 
cha o'ni, guard an id /t/ent from time 10 iimc and alleging their knowledge at 
various t mes \ 1 R 1921 Sind aoo 80 hid Cas 985 A subsequent 
sun in effect il e sane as prev ous siit but claiming a different relief js 
barred by r 9 \ I R t9 6 Lah 362 — 96lnd Cas 207 The dismissal of a pror 

application for probate wuhoat u al of ilie ques ion as to genuineness of the will is 
not decis on b ndin^ for all purposes and this rule does not apply to such cases 
A 1 R 1956 Cal 1057*53 C 578 = 98 Ind Cas 374 Where a suit for partition 
and separate enjoyment is dismissed for defauU a subsequent suit by the 
>n IS not barred AIR I9'’6 Mad 
I • « 298=fJ926) M W N 813 = 97 Ind 

. IS dismissed for defauU and plaintifi 

plaintiff IS estopped from bringing 
a fresh suit for same cause of aciion A I R 1929 Pat 685—9 Bat 447=11? L T 
505-122 Ind Cas Sot But aiuchmg creditors are not bound by d smissal if 
mortgagees fraudulenily allowed It to be dismissed A I R 1929 All 861 = 122 
Ind Cas 766 

If decree gives decree bolder right to apply for personal decree for balance 

separate personal decree must be passed for it on application Dism ssal 

of application for default bars fresh application A I R *930 Nag 188= 

26N L U 154 = 124 Ind Cas 249 Where su t is dismissed for non paymeni 

of proper Court fee fresh sun is not barred under order 9 rule 9 but the case 
comes under order 7 rule t 133 hd Cas 449=A 1 R 193 * Pat ii 
Where a suit for declaration was dismissed for default a subsequent smt for partition 
and possession of a share IS not barred the cause of action being different 12 L. 

W 431=39 M L J 412=60 Ind Cas aoi Plaintiff afier his suit has been dis 
missed on one cau«e of action is not precluded from bringing another suit upon 
another cause of action AIR 1923 AU 409=45 A 8i = 74lnd Cas 991 

Bestoration on suSioiont cause — Show ng sufficient cause 15 condition prece- 
dent for testotaiiQn of suit Section 151 does not work in the absence of good ca-sc. 

a sal for non appearance of pica ■'ere. 

"ourt IS restorable if applicant- 
. P L R 550=129 Ind Cas. 

Jid« belief that he bad s., 

224 = 122 fnd Cas 285 j_ 
cause IS shovn for non appearance. Court is jusufi^ m refusing lo re^..:— - 
halse cause IS not sufficient cause AIR 1929 Rang 224 = 122 Jji ^ 
isi be restored if good cause as-’ eu 
A I R. i 29 Lah 50 j=^ 

1 i If the pin ja . .. 

pear or 4 bx u. 
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unable to do so because of causes which he could not reasonably control, then U 
must be held that iliere IS 1 good case for restoration AIR 1929 Lah 96=«io Lah 
570=30 F L R 628ean4lnd Cas 76 Where the absence of one of the parties 
for fetching his pleader und of other because of his blindness, m auch a case res 
toraiion should be ordered A I R 192& Lah 454=10 Lah L J 7o=arii Ind Cas 
' mast depend on the facts of each case. 

10 the adjoining court room and did not 
j applied for restoration that there 

was sufficient cause for restoration AIR 1927 Sind 228=102 Ind Cas 416 

Plaintiffs explanation for his counsel s absence is condition precedent for restoring 
sun dismssed for default ii7lud Cas 382 Where suit is dismissed for pleader’s 
absence mere ncoligence is not a ground for restoring die sun though a may be 
ground for a suit for damages against the agent or pleader A 1 R 1929 Uh 
148=112 Ind Cas 379 No orders of dismissal la default should be passed till the 
end of the day when the court rises for the day, because there can be no default 
until the court rose for the day The court has inherent power lo rescind mistaken 

order ofdismissal/ot default under s 151 AIR i928An 30i=26A L J 382 = 
108 Ind Cas 576 The pleader beu g busy elsewhere the plaintiffs agent s going 
to call him IS no excuse for restoring the suit a I R 1927 Oudh 211=40 W N 
508 A m s judgment by a Counsel as to the time when his case would be taken up, 
who does not state that he was engaged in some other court, is not a sufficient 
ground for absenting himself vhen his case IS taken up A 1 R 1927 Lab 224=100 
Ind Cas 793 arrival of a tram which prevented a party from appearing in 

court 3 a sufficient cause Within rule 9 A. I R 1927 Lah 40=98 Ind Cas 868 
Where pUmiiff after calling of case ran away 10 call his pleader and returned a few 
minutes after the suit was dismissed, the case should be restored A I R 1926 
Lah 650=96 Ind Cas 821 Tlie dismissal of suit for default must be sec aside 
Where plaintiff or his counsel IS not informed about the adjournment 96 Ind Cas 
ouri but went to a well m order to ease him 
case had been dismissed m default, AeM 
8 Lab L J 422=27 P L, R 431=96 Ind 

Cas 402 

The provisions of s 151 should be applied with the greatest caution Where a 
party is absent from the Court when he ought to have been present, and does not 
give any satisfactory reason for his absence then Court should not exercise its 
inUetenc powers in h s favour so as to interfere with the rights of third parties such 
as an auction purchaser which have come into existence owing to his default a 
I R 1926 Dom 377 = 50 B 457=28 Bom L R 686=96Iiid Cas 4H But Court 
has power 10 interfere under s iS< m fit cases where sufficient cause under order 
IX, r 13 IS not shown A I R 1926 Smd 249=20$ L R 266=93 Ind Cas 533 
Illness of plaintifl can be a sufficient cause A I R 1926 Lah 541 = 95 Ind Cas 
240 A party who has engaged a counsel to represent him can remain personally 
absent, therefore if his counsel fail> or betrays him he has sufficient cause for his 
.09=9 N L J I45 = 9j Ind Cas 260 A 
rove the cause of bis non appearance 
though oidered to appear m loe Court 
< Applications under order IX, rule 6 
)Q ine ground that they are 6 ona fide 
or otherw se 22 C W N 67*®=4* Ind Cas 649 Restoration of suit without 
sufficient cause is not bad 48 Ind Cas 961 

Where 

application « 

727 An o ■ • 

lUisseJ by 

51 Ind Ca „ 

for default made on the application of some of the pUiniiffs may operate in favour 
of all of them if ihe Court seumg aside ihe order so directs 7 O L. J 1 = 2 U P 
L R 46=230 C j8 = 33lnd Cas 481 

Puncture of lyre on the way to Court amounts to sufficient cause A- 1 R 1934 
Lah 416 Where plainulT is absent but Ins pleader is present and is walling to 
arcue the case, the case should not he dismissed A I R 1933 All 539 So also 
uhere notice of transfT of a case was not served upon the pfainiiff and the case 
hasbccndumisscdfordcfauUby the transferee court »t should be restored on the 
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applicaiion of ihe plaintiff AIR *933 SS8=“i4 Lah 240 = 34 P L R 540 

Where a suit has been dismissed for default, it should only be restored on showing 
■ !■ R 1933 Lah 

, i ■ . power cannot 

. A I R 1933 

, , jlt as no steps 

. ps were taken 

i • . ' . . 1933 Mad 5 

■ f guardian on 

t court should 

. • Ins duly unless 

774=21 L. W, 

in Court IS not 

a sufhcieni causi- for lus absence A 1 R 1921 Sind SS*=t7 SLR 105 = 83 Iiid. 
Cas 749 Order IX, rule 9 m-tkc» it compulsory on a Court to set aside a 
dismissal \vhere the plaintiff satisfies the court that there was sufllcieiit cause 
for non appearance btill the Court can restore the case for any other valid 
reason 44 B 82 = 31 Qom L R 9}2=53lnd C'is 2$2 , see also 54lnd Cas 44 = 
13 Bur L f 158 

Where phmtiff was a female and her husband was in Court with her witnesses 
on the day in question, nor was vakil actually engaged in anoiher Court, when 


• Pat 784**74 Ind Cas 847 

was present in Court left the 
* m another Court, the case had 
■■ * that in the circums 

tances of the case the suit should be restored for re hearing on condiiion of the 
plaintiff paying into the Court the costs of the defendant within a prescribed time 
failing wh^cb Dis application should stand dismissed A I R 1923 All 189=71 
Ind Cas 3S3 

• wiih the suit, during various 

of the last date of hearing is no 
_ c . AIR 1921 Mad 617 = 13 

L. W 334 = 62 Ind Cas 378 Words "satisfies * and * was prevented by sufficient 
cause ’ should receive same interpretation as in order 41, r 19 and Limitation Act, 
s 5 A I R 1934 Nag 183 

Notdce — No nonce need be given to judgment debtor if execution application 
dismissed for ae/ault is restored provided notice of date of attendance is not given 
tohim AIR 1930 Lah 20 = 11 Lah 93=31 P L R 37S=ii9lnd Cas 494 

KeviBion — Wrongful dismissal of suit for default after preliminary decree is 
passed is subject to r«’visional proceedings AIR 1930 Mad 158=57 M L J 
78 i = 53M 39s=3oL W 97g=i24lmi Cas 605 , A I R 1928 Mad gdj—aSL W 
496 Wliere the suit was dismissed under Order 9 rule 8 and was lestortd under 
Order 9, rule 9. no revision IS competent from order of restoration i43 lod Cas 
307=193* A L. J noo=A I R 1933 AH 118, see also A I R 1933 
331 = 143 Ind Cas 222 But 
suit dismissed for default is 
599=51 A 908 = 117 Ind Cas 


ing me 
929 All 

aVr 

Appeal can he ai,ainst an of 

of ibe application dismosed m d^aalt. 
A I R 1923 Nag 393“'9N L. R. 


;i9 = 7Slnd Cas 5S9 
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( ismissal under rule 9 because s 141 

( application is m time, it may be 

I If It IS not m tune s i5imaybe 

revoked A I R 19 4 

but see 94 Ind Ca 1 j 

1926 Ran. 74 WI 

default IS dismissed 

either under Order I' 

J 817 = 47 A 878= 

aside a dismissal for i- 

287=51 Ind Cas 152 An order dismissing for default an application to set aside 
the dismissal of a suit under order IX, rule 9 docs not come rule l (c) of order 
4i and therefore is not appealable A I R 1928 Pat 335=2 Pat 333=9 P L 
T 669= 109 Ind Cas 364 

Limitation —Application under order 9 rule 9, made after period of limitation 
cannot be entertained A 1 R 1931 Cal 319=520 L J 23=129 Ind Cas 778 
Section 5 and Art 164 of the Ltmitaiion Act apply to applications under Order IX 
rule 9 A I R 192920112 262=1538 453=31 Bom I R 484=122 Ind Cas 76 
Appl catiQ I for an order 10 set aside the dismissal, must be filed with the period of 
30 days Extension of that period can not be made by a court under s 151 A I 
'' ’ L T 573=58 Ind Cas 

. on Act does not apply to 

art cannot admit the applt 
ise for not preferring his 
-27 Bom L R 1150=498 
parte decree is dismissed 
e decree A I R 1924 All 

503-46 A 3io=22'a L j 191=78 Ind Cas 358, 41 Ind Cas 586-21 C W 
N 769 


10 [S 105 j Where there are more plaintiffs than one, and one or more 
... of them appear, and the others do not appear, the 
Cou,. a. .ha .natanca of the pla.n t.ff or 

several plaintiffs 

or make such order as it thinks fit 


plaintiffs appearing, permit the suit to proceed in 
the same way as if all the plaintiffs had appeared, 


Notes — Where one of sev«ral plaintiffs in a suit does not appear, the Court has 
discretion under Order IX, rule to of the Code of Civil Procedure to permit the 
suit to proceed in the same way as if all the plaintiffs had appeared A decree 
therefore, m a suit on a mortgage bond by two plaintiffs in favour of both the 
plaintiffs although one of them only has appeared, is not illegal To such a case 
Order IX rule 8 Civil Procedure Code, does not apply 62 Ind Cas il2 


ii [S io 6 ] Where there are more defendants than one, and one or 
Procedure ,n case ol „c,„ "roie of them appear rmd the o.he,^ do not 
atiendance of one or more of proceed, and the Court 

several defcndanis shall, at the time of pronouncing judgment, 

make such order as it thinks fit with respect 
to the defendants i\ho do not appear 


Scope —NVhere all ll e defendants did not enter appearance and a decree is 
passe 1 against all of them on a ground common to them all 11 was held that ihe 
decree was not an decree against those deicndants who were not present 

12 W R 376 , see also 9 W R 597 but see 15 W R 210 Order IX rule 13 
must be read with rule 1 1 and effect should be g ven to all the provisions coma ned 
in them h cannot be laid down as an inflexible rule of law ihat whenever an order 
IS made under s 108 of the Code, the effect is to set aside ibe whole decree al hough 
It may have been made againsi some of the defendams after a coniest, or ahhough 
an unsuccessful effort may have been made by some of the defendants to set aside 
the ex parte decree 6 C L. J 226 There is ootbing in ihis rule wl ich conflicts wnh 
or limits the operation of order 9, rule 13 and the application of the latter rule 
is not limited to the case of a sole defendant who has not appeared, or to the 
case where there are several defendams and none of them has appeared 
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8 C \V N 621 Having regard to the language of rules 11 and 13 of order IX 
an application by a co-defendant praying for setting aside an tx parte decree 
m a Small Cause suit, if granted, does not open the case against the 
defendant or defendants who were present and contested the case 18 B tfl 


12 [S107] Where a platntiff or defendant, who has been ordered to 

appear in person, does not appear in person, 
Consequence of non atten qj sufficient cause to the satisfaction of 
fS/'ifA'frSUTlo S. to oppe„ ho stall 

appear in ptrson “ “•> ‘I*' Provisions of the foregoing 

rules applicable to plaintiffs and defendants, 

respectively, who do not appear 


Scope — The Court is competent lo order a parly to appear m person 17 
Ind Cas 762-23M L J 676s-i3M L T 19 This rule contemplates a summons 
issued afier the perusal of the plaint for the first j^ipearance of the defendant in 
person on the date specified for the hearing, or an order passed at the same time 
for the personal appearance of the plaintiff on that date It does not contemplate 
the summoning of a party as a witness at any stage of the proceedings 6C P L R 
83 Where a defendaini is ordered to appear in person before a Court the Court s 
order striking out his defence for his persistent failure to attend is quite proper 
and competent AIR 1928 Oudh 261 = 5 OWN 291=111 Ind Cas 473 
see also 41 M 256=41 Ind Cas 719=6 L W 337 4 Pat L J 152 But a plaintiff 
should be g ven an opportunity to prove ihe cause of h $ non arnearanre iho iph 


^Bibu uu noiappearng 139 Ind Cas 6i3=t932 A L ] 72t>=A I R 1932 All 
595 In such a case appearance by pleader is no appearance 137 Ind C&s 
792-36L W 422=1932 M \V N 423=A I R 1932 Mad 414 The order 
should be free from amb guiiy 1933 M W N 6^“A I R 1933 Mad 821 

Setting astde Decrees parte 

13 [S 108] In any case m which a decree IS passed ex parte against 
_ . . a defendant, he may apply to the Court by 

Setting aside decree ex which the dcCreiJ was passed for an order to 
parte against defendant set it aside , and tf he Satisfies the Court that 

the summons was not duly served or that he was prevented by any sufficient 
cause from appearing when the suit was called on for hearing the Court shall 
make an order setting aside the decree as against him upon such terms as to 
costs payment into Court or otherwise as it thinks fit, and shall appoint a 
day for proceeding wuh the suit 

Provided that where the decree is of such a nature that it cannot be 
set aside as against such defendant only it may bo set aside as against all 01 
any of the other defendants also 

N B — For local amendmeuts in Allahabvd Bombay, Lahore Madras Nagpur 
Oudh Peshw-ir, Rangoon and Smd vide »/f/ra 

where on the face of a decree it is 
• L J 224 = 90 Ind Cas 512 Court has 
emioned m the rule are fulQlled 133 
Ind Cas 129=1931 A L J 377 = 53A 6i2=A I R 193* All 294 (F B) The 

tvo branches of the rule are disuntt and the defendant whatever his position rnay 
be in respect of one branch iS emiited to the benefit of the section if be satisfies 
the Court that he has made good his contenuon under the other branch. A. I R 
1925 Cal 627 = 520 179=8" " 

ings under para 20 of S 
55 'I L. J 262 = 29 L 
implies that ihe pany is 

ihe purpose of conducting ihe case AIR 1922^21 483= 

C C H Vo! 1—63 


1 Pat 188-69 
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837 ^ The first object ntid purpose for which courts sit is that the parties shall be 
heard The object of the rule is to ensure withm reasonable limits as to public 
convenience, that every defendant shall have a hearing 22 C 981 This rule con 


• '"f * ’ ’ ontinue such pro* 

, a • IS not competent 

cx parte decree 

has been passed to apply to the court uoaer tnis rule to get such e xparte decree set 
asidct since the section m term IS limited to the defendant against whom the decree 
has been passed ar A 274 = A. W N 1899 ^8 (29 C ^3 Diss) Court should 

valent to miscon- 
>ut right so far as 
, ^ I R 1923 Mad 

63=3 16 L W 583=»46 M 60=943 M L J 632^68 Ind Cas 97 The Court to which 
business of the court is transferred can entertain an application to set aside an 
/uf// decree passed by the other court A I R 1922 Mad 10=42 M L J 
344=15 L W 458=65 Ind Cas 787 Knowledge that a particular decree 
has been passed against him in a particular court m favour of a particular 
person for a particular sum ts essential befo 
1923 Bom J93— 25 Bom L R 74=47 B » • 

has no jurisdiction to set aside e xparte decree at 

by the decision, and expressly exempted from the decree 61 Ind Cas 484 A minor 
defendant not represented m the suit by a properly appointed guardian cannot 


to set aside the decree under order IX, r 13 0/ the code A I R J9*> 

Mad 33“»4L W 6 o9-(I92i)M W N 796-42 M L J ia-30 M L T is»66 
Ind Cas 59 Where order to set as de decree was passed on conduion of 

payment of cost but no cost was deposited, the Appellate Court cannot set aside 
the ex parte decree AIR 1922 Oudh 14 Failure to impose any condition as to 
costs does not make the order setting asidean ex parte decree ultra vtrts 32 Ind Cas 
984 Contesting defendants can apply under Order 9, rule 13 AIR 1934 All 163 
Where an order under Order 17 rule 2 has been passed the proper procedure is 
to set It aside by an application under Order 9 rule 13 and not by review application 
A I R 1934 Cal 1 16 

An eX parte decree must be set aside where suit is transferred without notice 
to defendant A I R 1923 Lah 444=84 Ind Cas 338 Where notice of adjourned 
hearing is not given to defendant ex parte decree aginst him should be set aside 
A 1 R 1923 All 79=20 A L J 912=77 Ind Cas 91 An decree could 

not be set aside without notice to plaintiff and the plaintiff’s pleader does not 
represent the plaint ff after the ex parte decree 63 Ind Cas 47 Where a case 
was disposed of in the absence of defendmif -ifter - • <* 


iiib=u v,iuvi ^1 .34 in 1 CIS w»= 55 Mad 17=61 M L. I 348 = 1931 M W 

N 533'“ A I R 1931 Mad 656 (F B) Where an ex parte decree has been 
passed against a minor and the guardian was found to be improper and negligent 
the Court can set aside the e xparte and order for the appointment of a new guardian 
i43lnd Cas 326-1932AL J 1128=55 A i36=A I R 1933 All ji6 This rule 
docs not apply to set aside an e r/ur* order 135 Ind Cas 547 = S3A 715=1931 
A L J 529=A I R 1932 All 92 Execution application can be restored under 
inherent power of the Court 142 Ind Cas 686=13 Lah 761 = 34? L. R yo-A 
I R t933 Lah 99 

Decree 13 passed ex parte.— Where pleader IS present decree passed is not 
exparlt though party himself is absent A 1 R 1927 Pat 291 = 6 Pat 383=9 Pat 
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L.T 63=63 Ind-Cas 71 ,A I R 192a AM 497=»77 Ind Cas 527 But where 
pleader for defendant was present but took no part in the proceedings, decree would 
\x. ex parte A I R 192400111 139=35 Bom L R 1922 = 8? Ind Cas 124 Where 
defendant's pleader was instructed to ask for an adjournment which was refused, 
consequently the defendant and his pleader though present m Court look no part 
in the trial, and the Court after hearing evidence and arguments on phintifTs behalf, 
decrees the suit the decree being ra: is liable to be set aside under Order IX, 

rule 13 for sutMcieni cause 1 R 1922 Pat 485 = 1 Pat i83=6glnd Cas. 837 , 
see also A I R 19^4 Oudh 171 But where a pleader on behalf of the defendant, 
applies for eaaminaiiou of a witness on commission, which is refused and then 
retires, m that case a decree ifpassed would not be an eX p-iTte decree. AIK 
1931 All '•94=31931 A L J 377 Where defendants were not present to prosecute 
the r application to <et aside the award, a decree passed against them is not tx parti 
decree AIR iQ-*4 Pat 603=1924 Pat 170=3 Pat 839 = 6 P L T 212=83 Ind 
Cas. 26 An tx parte decree may be passed even m a case in which the Court 
acts under Order 17, rule 3 AIR 1923 Lali 281 = 67 Ind Cas 36S It can never 
be said that a decree 
be has not appeared. A 
773 Where after many 1 
has no instruction but Court pr< 

Order IX, rule 13 but Order XXX* 

Ind Cas 1028 Wliere a date 

dcaec cannot be passed « • 

a suit IS decided expirtt igaiii 

in appeal ihe party against whom the /r /ar/ir decree was passed can apply to the 
inal Court for setting asile (he ra' order 24 O C 282 = 64 Ind Cas 308 A 
decree against a m nor in a c-ise m wli cb he is fully represented by his father as 
guardian d f Are M though ex / ir/« IS binding on him 37 Ind Cas 389 

Application to set aside ezparte decree— In considering whether et parte 
decree should be sec aside court sbouH come to a Ending whotber the facts set forth 


1927 Mad 722 = 53 M L J 110=36 L.W i9=io3lnd Cas* J46 

Decree passed by fraud— Separate suit IS maintanable lo challenge ex Parte 
decree passed against plaintiff by practising fraud 00 him A I R 1926 Nag 388 = 
94 Ind Cas 56 , see also 55 Ind Cas 412, 58 Ind Cas 317=“* U P L R (Pat) 242, 
I lab 344=22 P W R 1920 = 2 Lah L j 623 = 56 Ind Cas 878 , A I R 1922 
Sind 20=16 SLR 209=70 Ind Cas 852 ,A I R 1924 Pat 24i = 5Pat L T 
37=75 Ind Cas 343 , A I ^1925 Rang 200=4 Mur L J 18=3 Ring 65 = 86 
Ind Cas 537 If an application to set aside a decree on the ground of Iraud IS dis 
missed, a • ‘ 

ig?4 Pat I 

A I R- 
298=24 S 
a separat 

I R 1933 

no part 1 

obtained I • * 

plaintiff pi o 

of fraud 133 Ind Cas 769 = 1931 M W N 1016=34 M L W 69=A. I R. 1931 
Mad 679 

Legal representative whether can apply— Where ex parte decree has 
been passed heirs of defendant can apply for setting it aside A. 1 R 1923 All 

30=83 Ind Cas 601 A legal representative can 6!e appl caiion to set aside 

decree before he is actually brought on record A 1 R 1925 Oudh 370=270 C 
299=85 Ind Cas 529 Representatives of deceased can gel usual P®riO' O' 
months for appl>mg to be brought on record m an application under order 1 a, 
rule 13 96 P R 1918 = 47 Ind Cas 96'» 

Inherent powers of Court to set aside exparte decree 1 1 ib« 
of cond tions m*nt o led in rule 13 Court his no jurisdiction t® restore s V 
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dantrthe^IeVal repVesenrai’ive q{ tli« defendant is entitled to continue such pro- 


63V16 L. W 583=1=46 M. 60=43 M. L. J 632=68 Io‘d.Cas. 97. The Court to which 
business of the court is transferred, can entertain an application to set aside an 
decree passed by the other court. A- I. R. 1923 Mad. 10 = 42 M. L, J. 
344=15 L. W. 458 = 65 Ind. Cas. 787. Knowledge that a particular decree 
has been passed against him m a particular court lu favour of a particular 
person for a particular sum is essential before applicant can apply. A. I. R. 
1923 Bom. t93=*S Bom. L. R. 74-47 B. 485 = 72 Ind. Cas. 130* 
has no jurisdiction to set aside e xparle decree at the instance of a person not affected 
by the decision, and expressly exempted from the • > ' 1 • > 

defendant not represented in the suit by a pro 
apply under order IX. rule 13 A. I R 1922 Nag. ’ ’ 

le * 


• « . j, . . of whom were ex-parle m the trial 

court was appealed against t * 

ones IS respondents, the latter 

to set aside the ex P'tr/e decree > 

Mad 33-14 L W 6 o9-(i91i •* * • 

Ind Cas 50 Where order 
payment of cost but no cost \ 
the ex-parte decree A 1 R t « 

costs does noi make the order ,_r_. .. 

984 Contesting defendants can apply under Order 9, rule 13. A. I. R. 1934 All. 163 
\Yhere an order under Order 17, rule 2, has been passed, the proper procedure 1$ 
to set it .aside by an application under Order 9, rule 13 and not by review application 

A. 1 R. 1934 *>6 

An rar/ur/r decree must be set .aside u here suit is transferred nithout nonce 
to defendant. AIR 1923 I-^h. 444=84 Ind. Cas. 238. Where notice of adjourned 
hearing IS not given to defendant tx parte decree aginst him should be set aside. 
A 1. R. 1923 All. 79=20 A L. J 913 = 77 Ind. Cas gi. An rjr-^ar/e decree could 
not be set aside without notice to phmtiff and the plaintiff’s pleader does not 
represent the plaintiff .after the ex parte decree 63 Ind. Cas. 47. Where a case 
was disposed of m the absence of defendants after court hours, an application for 


I43lnd Cas. 326-1933 A L.X h 28=55 A. I36=A. l' il. 1933 All. 116 This rale 
docs not apply to set aside an r-x/ar/r order. 135 Ind Cas. 347 = 53 A. 715= 1931 
A. L. J. 5*9“ A. I K 1932 All. 92. Execution application can be restored under 
inherent power of ihe Court 142 Ind. Cas 686-13 Lah. 761 — 34 P- L. R- 70= A. 
1. R. 1933 ^>9. 

Docreo is Where pleader IS present decree passed is not 

t xparle though party himself is absent. A. L R. 1927 Pat. 291-6 Pal. 383-9 Pat. 
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n. T 63=63 lod Cas. 7 
pleader for defendant . 


rule 13 for sufficient cause A I R 19a* Pat 485=1 Pat 188 = 69 Ind Cas 8375 
see also A I R 19^4 Oudb 171 But uhere a pleader on behalf of the defendant, 
applies for examination of a witness 00 cainitii$$]on, ubich is refused, and then 
retires, in that case a decree if passed would not be an eX pdrte decree AIR 
1931 All :94=:i93i L J 377 Where defendants were not present to prosecute 
their application to «et aside the award, a decree passed against them is not ex parU 
decree A I R 1924 Pat 603= 1924 Pat 170=3 Pat 839=6? L T, 212 = 83 Ind. 
Cas. 26 An ex par/e decree may be passed even m a case in which the Court 
acts under Order 17, rule 3 A I R 1923 Lah i8i = 6jlnd Cas. 368 It c.tn never 
be said that a decree 
be has not appeared A . . 

773 Where after mmy J ' . w . _ . _ 

has no instruction but Court proceeds with case on merits order is not under 
Order IX, rule 13 but Order XXWIl, rule 3 aoplics A I R 1925 Mad 316 = 82 

Ind, Cas 1028 Wliere a dale is 6xcd for argument and dcfendint remains absent 
/’.r/Jj/'/e decree cannot be passed A I R 1924 l^h 224 = 72 Ind Cas 900 Where 
a suit IS decided eX pxrU against one of the defendants, and the decision is upheld 

cavas passed can apply to the 
4O C 282=64 Ind Cas 308 A 
y represented by his father as 
• „ 37 Ind Cas 389 


1927 Mad 722-53 M L J 110— 26L W 19=103 Ind Cas 146 

Decree passed by fraud— Separate suit IS maintanable to challenge ev parte 
decree passed against plaintiff by practising fraud on him AIR 1926 Nag 3S8 — 
94 Ind Cas 56 , see also 55 Ind Cas 412, $8 Ind Cas 317=2 U F L R (Pat >242, 
I I.jh 344=22 P W R 1920 = 2 Lab L j 623 = 56 Ind Cas 878, AIR 192s 


Smd 20=16 S ■ L T. 

37=75 Ind Cas i 4 . 5 = 86 

Ind Cas 537 dis 

missed, a suit f ' Ir U 


1924 Pat 238=3 Pat 833 — S P L. T 66-2 P L R 65 = 74 Ind Cas 826 , see also 


^ . • — 0^.1 a»iuc uii ine groumi 

of fraud 133 Ind Cas 769=1931 M W N 1016=34 M L W 69=A I R 1931 
Mad 679 

Legal representative whether can apply — Where et pirle decree Ins 
been passed heirs of defendant can apply for setting it aside A I R 1923 All 
30=83 Ind Cas 601 A legal representative can file appl cation to set aside rr»/ ttU 
decree before he is actually brought on record A 1 R 1925 Oudh 370=27 O C 
299 = 3; Ind Cas 529 Representatives of deceased can get usual pcriol of »'» 
months for appl>ing to be brought on record m an application under or ler f'* 
rule r3 96 P R 1918=47 Ind Cas 96* 

Inherent powers of Court to set aside expat to decroo —J 1 iha 
of conditions m-nlio led in rule 13 Court has no junidiclion to restoiP »" 
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1931 All 294^(1930 A L J 377 (F B),seeaUo34C W N 4i9“52C L J. 
524^3128 Ind Cas 94«A I R 1930031488, A I R 1930 Rang 152 = 127 Ind 
Cas 176, 34 C W N 222=aA I R l93oCal 387=126 Ind Cas 779 , 97 Ind Cas 
936=24 L W 439 =(i 926) M W N 707 , A I R 1922 Pat 479“i 
Ind Cas 341 , A I R 1923 All 441 = 19 A L J 907 = 64 Ind Cas 527 » A. I R 
1921 Sind 38=15 SLR 61 = 63 Ind Cas 131 , 26 M L T 377=43 
M L J 599=ioL W 6o6=53lid Cas 847 , but see 32 C W N io=A I R 
1928 Lai 772 = 55 C 473=106 Ind Cas 91, wbere u has been laid dov^n, that la 
dcpendently of order IX, r 13 Court bas discretion It is the general practice on 
the original side to follow the analogy of r 13 Order IX But the terms of rule 
13 do not nrevent the Court where there IS an element of negligence from restoring 

tlfe suit on proper i^rms A I R 1928 Cal 864=3*0 W N 4n = n6Ind Cas 
633 Court can under special circumstances set aside decree on the apph 

A I R 1928 Rang 273 = 6 
ii to set aside dismissal does 
_ ou e remedy open to him but 

failed to resort to it within time AIR 1924 Rang 274 = 8 Bur L J 47=82 Ind 
Cas 413 If an appeal bom ex parte decree is dismissed for default, the first 
Court can allow application to set aside e-xpatte decree 39 A 393= >5 A L J 
386=39 Ind Cas 519 Court which passed the at decree has no jurisdiction 
to set aside an eX parte decree once decree has been affirmed on appeal A I R 
1921 Oudh 141 = 240 C 282 = 64 lnd Cas 6o3,seealsoA I R 1923 Pat 33* = 
4 P L T 115 = 71 Ind Cas 383 Whereappeal against decree is dismissed, 

original Court cannot set It aside A. 1 R i9290udb 35=sO W N 1037=4 Luck 
201 = 114 Ind Cas Jt? Court can not set aside ex parte decree when defendants 
absence is not shown to be for sufficient cause A 1 R 1923 Lab 147 = 73 
Cas 660 Where bonafidts of defendants are doubtful, terms should be imposed 


Order XXXIV, r 6 passed by oversight against person not a mortgagor AIR 
19** Pat 491 = 60 Ind Cas 368 A Court has no jurisdiction to set aside an order 

setting aside an tfor decree at the instance of a third party 61 Ind Cas 534 

Bemce of aummons — No decree shall be made against a party behind his 
back 19 the cardinal principle underlying rules for service of summons 134 
Ind Cas 1202=55 M 223=61 M L J 920=1931 M W N 1069=34 M L W 
496=A I R 1931 Mad 813 Under ihis rule a defendant is cniitled to have the 
eX'jlar/e decree set as de as against him if the summons was not duly served even 
when be has knowledge of the suit 43 C 447=23 L L j 183=20 C W N 
J73“34lnd Cas 799 , see also 43 Ind Cas 631, 135 Ind Las 110=12 P L T 
9ii = A I U 1932 Fet 150, A I R i93oSind 298 = 248 L R 232=i28Ind 
Cas 682 Defendant seeking to set aside AT jlar/edccrce must prove that summons 
• . M L J 448 = 108 Ind 

•• ^ R, 58=5 P L T 


Nag 356 = 88 Ind Cas 46 Inihecaeof service by registered post il defendant 
represents to the Court that he had not been offered the postal packet he is entuled 
to retrial where an ex parte decree lias been passed A I R 1922 Bom 377 = 
46 B 130=23 Bom L. R 908=64 Ind Cas 386 In the case of substituted 
service a summons is duly scned even though it does not come to the defen 
dam's knowledge. A I R 1925 Lab 659=7 Lah, L T 448 = 26 P L R 
704=92 Ind, Cas 272 T 
I9!7 Mad S"7-S’ >'■ I 

^ parte decree should • 

proiisioas of Order V, rr 
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A 1 R 1928 Lah ?99=ii6Ind Cas 3ii Mere asserlion of ignorance of decree by 
defendant and acceptance of iliat by court will not give court jurisdiction to set 
aside «• jiar/f decree Whether summons was served or not must be decided 
A I R 1926 Mid 558=33 L. W 3l9=9t Ind Cas 420 Substituted 
seriice ma> be good sertice under ceriam arcumstanccs 135 Ind Cas 344=55 
Mad 24o=6t M L J 93i«i93l Mj'W N 1079=A I U 1931 Mad 
812 Though return of summons means that it Ins been served personally yet 
defendant can get expirft decree against him set aside on \anoos allegations 
>34lnd.Cas i302<3jjM 223=61 M. L J 920»i93i M W. N 1069=34 M L. W 
4'>5=A.I R 193* 'lad 113 Where summons nas personally delivered to defendant 
but defendant refused to sign achno vlcdgmcnt r-r /iir/tf decree cannot be set aside, 
cten in the absence of substituted service 144 Ind Cas loiosiiota ALT 165 = 
A. 1 R 19,1 Ml ,6^ 


C 549, see al»o A 


Lah 

I . • . legal 

■ T 6 = 

. 4 itles a 

• , . ! 9=58 

R 1930 Lih 943=129 Ind Cas S90 , A 1 R 1929 Lah 


^ J R J9'0 Ou ill = Jnd Cas 481 The words "ivis prevented by any 
efficient cause from appearing" must be liberally construed A I R 1927 
Oudli 173-4 O W N 3]6=iio Ind Cas 632 While considering whether it is 
proper to set aside an rt decree wo special concession m favour of criminals 
who were in jail IS to be made A I R I9290udh 35—5 OWN J037-4 Luck 
201 = 114 Ind Cas 319 Where there is even an element of negligence) the Court 
on the original side may restore the suit upon proper terms AIR 
1928 Cal 772“55C 473=32 C W N 10— io6 Ind Cas 91 Press of work is 
sufficient cause A f R (927 Rang I50“5 Rang 80=103 Jnd Cas 379 
Where minor i« not properly represented decree against him is a nulliiy and suit 
cannot be restored A I R 1934 Mad 489=46 M L J 348=19 L W 233 = 34 
M L T 94=1924 M W N 389=78 lod Cas 76; but see A I R 1923 All 213 = 

. . ’ ’ J tX’Parte 

. properly 

A suit can be restored only when court IS satisfied that defendant was prevented 


Where defendant is ill, and in support of u, affidavit and medical certificates 
are filed as well as counter affidavits arc also filed by the opposite party, held 

A I R 1934 All 163 
means of fraud 132 Ind 
■ Pat 204 (F B ) Ex parts 

igence of guardian minor 
. •* =32 M L W 662=A I R 

. ■* nesses to Court IS sufficient 

, ■ . . • a1 73 Where defendants 

are present but the counsel being engaged in another Court is not present and the 

suit IS decreed such T drrree cannot he set aside under this rule bu^tbe 

case can be restored undi ■ . ■ • 

L R I42;=A I R 1932 Be 

of guardian, such default , ^ 

A I R 1934 Mad 428 The Coun has no power apart ftoro praxisio 

Ordcrg.rule 13 to set aside an ex-/>ir/edecree passed by itself Ht/i 
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Execution proceedings — An applicition lo have an « parte order m 
execution proceedings s‘'t aside is not maintainable under Order IX rule 13 A 1 
U 1929 All 485 = 121 Ind Las 552 

Pinal decree —An application to set aside a final decree, where law 
plates a final decree, passed ex parte is maintainable under this rale 3 S ^ J 
375 = 48 Ind Cas 71 , sec also 35 Ind Cas sSS^SL U R 450—9 h. 1 45 

Failure to issue no ice on an appJieaiion for final decree does not make aecree 
illegal AIR 1930 Mad 105=30 L W 551 = 120 Ind Cas 72 

Conditional order-rn teslornig a case for re I.earleg under this rule, the 
pr. t rry m 1 P ,t rotidiiion that the decreul amount or some portion thereof be 
, 1. r T C7jnd Tas 300 Where an 


court must adjourn 
ifter the party has 

tendered or tailed to furnisn setui* , ^ jL W 767=43 Ind 

Cas 1 Order ofrestoralioH conditional on payment of costs 'vithm certain time is 
proper order A 1 R »926 All 142=48 A 199=24 A L J 120=90 Ind Cas 243 
Where there has been no default on the part of the party asking for rehearing e g 
where he has not been duly served u is inequitable for the court to impose condi 
lion 5 Pot L I 420=r Pat L ' 7 ' ii-T«-ta fnd (Tas aoo Onerous condition 
should not be imposed AIR 1924 
lime to pay decretal amount does 
parte iectee 3L W 33 = 32 Ind Cas 
aside an ev parte decree no appeal lies 

1926 Dorn SSS-'S® B 326=28 Bom u i\ - 

rejecting application for an order to set aside decree passed ea parte when that order 
IS made because conditions which were lawfully imposed on defendants were not 
complied with 28 Dom L R t245=A I R 1927 Bom 1 (F B)=5i B 67=99 
Ind Cas 384 , A I R 1923 Mad 1182=88 Ind Cas 196 

Misosllaacous proodddi&gd —Thu rule applies to proceedings in connection 
Miih appointment of common manager under s 95 Bengal Tenancy Act by virtue 
of S 141 C P Code 97 Ind Cas 741 Provisionsol r 13 of ordei IX apply to a 
decree passed under bch II para ar (2) 62 Ind Cas 927 For ipplicaiioii of the 
rule m insolvency proceedings vide A I R 1927 Mad 897=103 Ind Cas 381, 
135 Ind Cas 750=13 M L W 735-61 M L. I 719-1931 M W N 924-A I R 
1012 Mad 63 


Cas 1042 Restoration of suit cannot be refused where dclenuant appears on me 
same day though laic. A I R 19'’4 Bom j 92=26 Bom T R 321 = 80 Ind Cas 237 
Where an ee parte decree is passed against the defendant in ifac absence of his 
pleader, ihe lailcr need not file afresh aaialtoitma in order to apply to set aside 
the decree A I R 1912 Bom 207=471? 11 = 24 Bom L K 74 4 -.69 Ind 

Cas 1C9 During the pendency of ibe appeal an application to set aside the e-xpar/e 
decree of the first court docs no: he m the Appellate Court but ought to be filed in 
the first court A. I U 1922 Mad 33=42 M L J 13=14 L W 609=66 Ind Cas 
59 , 62 Ind Cas 755 = 41 M L J 9 o =44 M 73* » 

junsdiciion after decree new court can entertain 
decree A I K 1922 Mad 10=42 M L J 344 = f 5 
Ind Cas 7:7 A court ought not to set aside ai ^ . 

taken by the defendant 23 O C 104= 57 Ind Cas 563 Application to^set aside 
an ex parte decree can not be aliered to one for review, to avoid limiLation 57 Ind 
Cas. I5 Tfc order I\, rule rj could have been 

preferred ar 1 ' of the review application is no bar to a 

review applu— order XlVIIf rule t 38 L. J 

224-(i9.o)M W N 328=11 L W 217=55 Inti Cas 444 

Sub-seotloa ( 2 ) — Cause of action against all deAndanis not being joint and 
indivisible coin at the msiance of some of ihe defendants alone can set asid^ 
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<i /jr/rf Jcciee as regards defendants “ipplying only AIR 1926 Mad 236 = 22 
L. \V 695 <=(i 926} M W N n2 = 92ln(l Cas 776 Where joint decree is passed 
against several dercndanis an i the individual interest of each is non ascertainable, 
Court IS cntided to set aside entire deciee A I R 1930 Cal 700=34 C \V N 
67g=»j28Inil Cas 1S2 £‘r /ar/r decree pas>cd against absc it defendant n'ay be 

set aside only as against him, but not against anoiher defendant who was present 
and against Mhom suit was dismissed by consent AIR 1927 Sind 24)=io4lnd 
Cas 216 An fx parle decree cannot be set aside against judgment debtor without 
setting It aside against security also 40 Ind Cas 400 An rar/ ir/^ mortgage decree 
should be SCI aside in us entirety even on application by some of the defendants 
41 Ind Cas 181 , sec ■ . - • • i 

Where decree passed 
against some of thcr 
defendants only A 1 . 

Ind Cas 249=^9 M • ** 

defendants arc distinc 

will not be benefited A 1 R 1925 Oudb t8i = 8t Ind Cas 520 


Effect of restoration —When e( pirte decree is set aside defendant is entitled 

Pat 371= tgij Pat j = 2 
W N 1087 = 27 C 1 J 

■ ui appeal all proceedings 

- a . . .V ./iS Mad 969=55 M L. J 
262 = 29 L. W' 490 Wiierc a decree is set aside a decree holder $ purchase m 
execution of an er ;5rr/<f ilecrcc against ju Igmeni dcbcor of his property becomes 
»/>iO JMto void 2 L W 1066=31 Cas 80, Where an ear/ u/e decree has 
been set aside in sub><.riuc u suit thi. uuesuon xliciher ori^Kial su t revives depends 
On pleadings issues and actual decision in subscoueoc suit 132 Ind Cas 3;;= 13 
P L T 493-10 Pal 516- \ I R 1931 Pai 204 <r R) 


Appeal from exparte decree— It IS ooen to a defen lam to prefer an appeal 
against il e tx purtt decree as also 10 make an application under Order IX rule 13 
and then to come up in appeal under order 43 rule i, clause (d) If he proceeds in 

• itage 

• nted 

• ipeal 

• • C 

' • 691 

ty of 

,r — N-a oI2=* 

32 C W N lot — io6 1iid Cas 542, but see 87 Ind Ca^ 222 — A I R 1925 Oudh 

trit decision even when other 
• 1 Cas 14 Where order granting 

against the order cannot be 
A I R 19 8 Oudh 403 = 
SOWN 713— 1 10 Ind Cas 702 IT a defendant makes a default in appearance 
on an adjourned date aficr evidence of some defendants is recorded and the Court 
decides ihc suit on merits the defendant can appeal from the decree and can not 

J 127-34 Ind Cas 855 fn 
reverse decree merely on the 
• „ o R 1923 Oudh 117 26 O C 10 

-loO L ] 36=73 Ind Cas 591 A I U 1929 Pat 609=10 P L T 589 = 120 
Ind Cas 304, A I R 1922 Lah 439=3 Lah 35 7 = 69 Ind Cas 499 But question 
ol service of summons can only be considered in the special proceedings under 


order IX and not m appeal from /tar// decree A I R 1924 Rang 137 = 2 Bur 
L J 282=2 Rang 108=79 Ind Cas 506 If however the defendant can show that 
there IS an error defect or irregularity m m order rejecting his application for time 
which affects the decision of the case there is no reason why he wilf not succeed 
A I 1929 Pal 609=10 P L T 589= 120 Ind Cas 304 see also 56 Ind Cas 163 = 
iP LT 467 Where an Appellate Court confirms an fXjlar* def tee on an appeal 
by the defendant, ihe decree of the appellate Court is not an tx P^U decree \ I 
U 1922 Mad 33=14 L W 6o9={tg2i) M \V N 746 = 42 M L J 12 = 66 Ind Cas 
59 Where an application to bavean car decree set asi le has been dismissed, 
the propiiety of dismissal can be questtoned in an appeal from the decree or uod« 

5 1O3 12 L w 5 o7=(I9:o)M W N 780 =29 M L T 63 = 38 M L J 697=63 
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■ . . ex-^arh 

or res 
of the 

lower Court does not merge in that of the Appellate Co*urt and the absent defendants 
can even after decision of appeal apply to have the ex-parte order set aside provided 
lliey did not laVe part m the appeal 39 A 13= u A L / ®53~3» 5°’ j 
seeaIso36C W N 747*l40ltrd Cas S86=.A I R 193^ Cal 773 
revision of ex parte decree by plaintiff, where defendant opposes the 

decree larges in High Court decree and the trial Court cannot entertain an 

application under this rule AIR *934 AH J34 


Limitation— An application under Order IX r 13, must he made wilhm one 

month from the decree 01 frotri the 
1921 Pat 69=!iQ?x Pat ioo»2l t. 

to set aside an ex parte decree pt , . r , ' . ’ 

on defendant of proving that tt was presented wilhm 30 days of his having 
knowledge 109 Ind Cas 8a (Lah ) , sec also 92 Ind Cas 29S In case of 
non service of summons the Court should decide whether application is within time 
from date when petitioner came to know of ex parte decree A L R 1925 Lah 
5y7»7 Lah L. j l^o8J«a6 P L R 6oo»9t Ind Cas 798. An final decree 

cannot he set aside under Order IX. r 13 on the ground that the application was 
. j ^at 277-*65 Ind Cas 341 Where 

sent to be served on him and there 
et aside ex parte decree was made on the 
/eAf under the circumstances, the onus 
idani had knowledge of decree more than 
.. , c.. ' R. 1924 Lah 233'*73 Cas 43 

Section S (he Limuation Act does not apply to applications under Order IX, 
rule 13 32 Ind Cas 975 But Madras High Court rule extending s 5, Limitation Act 
to applications under Order IX, r 13 ismfravtres A I R 1924 Mad 14 (F 8)“ 

* ' . . 43«(i924) M W N 682»47 M Sai— 

'nded by the Madras High Court, lime 
AIR 1922 Mad 33»*14 L W 
909-30 M L T iJifH C)*i9JtM W N 796-42 M L J 12-60 InJ Cis 59 
Court cannot extend period prescribed by Art 164 of ibe Limitation Act AIR 
1934 Nag 43 


Appeal— Application to • • r 

disillowed Orders disallowi 
1933 Rang 63 Provisions 
limited to ulicrc the appli 

A f R 1929 Fat 529-8 Pat 533-»oP L T aij-tiy Ind’Cas 317 , see also 37 
Ind Cas 835, 36 InJ Cas 798 Appeal agxinst order refusing to set aside erTiur* 
decree fics onfy where decree is appeafahfe AIR 1924 Pat 603— (1924) Pat 
170—1 Par Rio— 6 P T. T Z12 — Rtind Tas "fi Order selling aside ear-T/ur/e decree 
• • *• ’ J 377 , see also A 1 R jpj? 

■ . ■ • R 1926 Cal 327-30 C W. N 

■ « ■ ' • * Cas 410 Where a successor 

of a small enuse court not cmpowCTcd to pass decree m question, refuses to set aside 
the decree passed by his predecessors , the order rejecting application is not 

appealable A I R »922 AH 50—20 A L J 208-65 Ind Cas 967 No appeal 
lies against an order refusing to restore an application to set aside \ decree dismissed 
for defiuU, A. I R 1922 AH 337— 20 A L J 519— 67 Ind Cas 320, see also 36 

■ . R. *93* Cal 687 Order dismissing apph- 

to set aside e Ti'arte decree is non appealable 
. ■■ L J 427*79 Ind Cas 323 No appeal lies 

against an order dismissing appheauon to set aside iMard with the imetvemion of 
couit passed m default of defendant AIR 1924 Pat 603-3 pat 839-6 
p. L- T. 212-83 Ind Cas 26 Order refusing 10 set aside ex p trie decree 
IS not appealable A I K 1925 All. 267— 47 A 140— 85 Ind Cis 47a No appeal 
iici against order refusing to set aside et parte decree made m reference under Land 
y^cquisuion Act. such order not being an award A I R 1916 Cal 816-94 Ind 
Cas 330 Wherein an applicatioo to sec aside et parte decree, applicant dies, 
jhc order bringing legal represenuuves on record is not appealable A I R. 1025 
Alt 43t**23A L J 442— 47 A 74.«*8S lad Cas 95 Appeal from order rejecting 
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i75=2t A L J 56=»90 Ind 

decree under Order IX, rule li unless It was satisfied iliat defendant was prevented 
by sufficient cause from appearing Court has power ajxart from Order IX r 13 to 
set aside decree made by iiself AIR 1923 Lah 147 = 73 Ind Cas 660 No 

appeal lies from an order made under rule 13 13S Ind Cas 748 = 360 \V N. 

. ' . ■ . ht of appeal IS not matter of procedure 

■ ■ . ■ . • y implication for restoration of suit 

83=*A I R 1932 Nag loi (F B) 
js -j , r -- - , o * and cannot be set aside save under 

s. 152 or on review 14, Ind Cas 302=100 \7 N 794-=^ I R 1933 Oudh 385 
Beviaion— Order selling aside an « /Jr* decree is open to revision A I R 
I92t Oudb 141 = 24 « ‘ ad. 

Cas ififContrA A ' <1 L 

I 907 = 64 Ind Ca ^ 

order IS not revi»able A I R 1924 Pat 816=76 Ind Cas 60 Court has inherent juris* 
diction to overset former order striking out defence and passing tx fiarte decree 
against defendants A, I H 1930 AH 7®I. Where decree has been set 

aside and plainiiiT accepts costs, the order can not be revised A I R 1926 Lah 
637 = 96 Ind Cas 782 , - - 

438 = 96 Ind Cas 420 N* • * 

rejected, as decree to * 

A I R 1926 Cal 344-9 
decided accord ng to lav 
India Act A I R >926 

parties 10 revision whic ^ , 

them all A I R 1923 Cal 509-78 Ind Cas 132 " 

^ Suit to set aside —Su t to set aside /ar/r decree IS barred where the ques* 
' tion raised in suit are raised and decided by the Court passing the application 
(I92t) Pat 3s»i P L T 735-6 Pat L J 1 = 3 U* P I R fPat) 1=60 Ind Cas 
124 ^ aside decree as fraudulent, non service of summons may be 

incidentally proved as index to fraud AIR 1924 Rat 241=5 P L T 37 = 75 
Ind Cas 343 False 
aside ex p trie decree 
A 1 R 1927 Cal 84-- 

because summons was not served on a party, the remedy is an application under 
order IX rule 13 and not in separaie suit 4*2 Ind Cas 2, see also 57 Ind Cas 
551 = 22 Bom L R 798 But failure to have an decree set aside does not 

debar a piny from seeking relief in a properly framed suit on the ground that the 
original suit was a fraudulent one and that the proceedings therein were vitiated 
by fraud 2o C W N 8i9=36fn(I Cas 389 , see also A I R 1927 Rang 281 = 5 
^ ' • ” )jsmissal of an application to 

jars a subsequent suit to set 
• -(1916I 2 M W N 63=63 Ind 

decree is competent, though 
- * .13 «0Bar L T 10=34 Ind 


Rang 47* = 6 
set aside ex 
aside Uie dei 
Cas 128 A 

not proceede- -/ — 1 i - 
Cas 264 

No decree to be set aside 
without nonce to opposite 
party 

N B — For local amendment 


t4 [S 109] No decree shall be set 
aside on any such applications as aforesaid 
uriess notice thereof has been served on the 
opposite patty 
in Bombay, vide infra 
Notes— This rule IS imperative Notice to affected party is essential before 
selling aside ex /jr* decree A I R 1923 Rang 49=11 L B R 394=1 Bur L J 
2oo=7olnd Cas 144 , 24 M L J 482=138! L T 344 = 19 Ind Cas 21 , 63 lod 
Cas 47 The word ‘opposite party means plaintiff obtaining ex-parU decree 
against the appealing defendants AIR 1927 Cal 692=31 C \V N 906=103 
Ind Cas 860, see also 20 M L J 524=8 M L T 234 = 7 Ind Cas 66,26 c 
267 = 30 \V N 261 , 57 Ind Cas 563 The principle of representation cannot b« 
urged as against the definite provisions of rule 14 AIR 1934 Fat 396 
C C H Vol 1—64 
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[0. 9.r. 13. 


,rd . A- I. R. .93* O.di. .3.- ,If :.ppl,cs:^t^ >9 s« 

*' . ‘ of the 

* ■ . . ' ... eniasis 

n^. til,." mrt n rhr imfal A- 

j-** •• rcnsioa, li® ^■^- 

‘‘ ' ' ' ‘ \' -• • i' cacjao: eatertaia aa 


“92'! Pa™^ = i9:i Pat. ioa-2 P L T >* = 57 facL Cm 333 jVhcre appltcatioa 
to set aside it p-escnted mart thaa 3a daj-s after dcme. oa-s i» 

oa deferjiiut of proving that u uas preseated wtibia 30 daj*s of fc.s haviag 
Vfloaledgc to? Ind. Cas- Sa (Lah.), see a’so 92 Ia± Cas. 295 Ic case of 
noa sersnce of sumtaoas ibe Coun should decide vbether applicattoa is mtbin ume 
froai date when peuuoaer came to know of ex pArU decree. A L R. 1925 Lah, 
Laii, L. J 4 oS.= 26P L R 600^91 lad Cas 793. An ex';$uri^ decree 

cannot be set aside under Order I.\ r 13 o • , ■ 

tme barred. A f R 1922 Pat 4”9=* • • ' * 1*" 

defendant proved that a summoQs «-a» ce\ei • ‘ . .'•* 

was CO rebuual. and bis app'.totioa to . */•/ » 

tjih day after ih« decree was passed fftUnr^tx the circoabtatcts, ±e ocas 
was upon plaintiff to show ibat ifce defecdiat tad kcowled^e of decree more lhaa 
30 days before date of his applicitioa. L R. 1924 Lab 233»73 lad. Cas. 43. 
Secitoa 5 of the Ltaiauoa Act does cot apply to appltcauocs under Order IX, 
rule 13. 32 Ind Cas. 975 But Madras High Co.rt n.'e extec6og s. ^ Limiutioa Act 
to imlirirmi ii"dfr Orli*r IV r is is rnfra trr/r A. I R, 19:4 Mad 14 (F. B)** 

. 43-(i'?24) "^I W N. 63a=47 M. S24*» 

ended by the ^Iadras H gh Court, time 
A. L R, 1922 Mad. 33“U L W 
909-30 M L T 1,1 H C)-i92i'I \V N* 796-42 'I L J J2-66lnJ Cas. 59. 
Court .annot es end per od ores'^ibed by Art 1640! the Limjtauoa Act A. 1. R 
i ^4 Nag 41 


Appeal— 4, pi cat on o set a»idc tr pjrtf decree muu either be allowed or 
disal'o^ed Or lers d lalljw ng aopi ation is appealab e 144 tod Cj5.tS6=A I R. 
1953 Rang 6> t ro» s aa» far appeal against aa order onder O I\ rule 13, i> na 
I m cd to ^»^c^e the app icai o-i under order 1\ role 13 is dissii»sed oa ments 
A- > R. 19:9 Pat 5:9- s Pat 3 j 3 = to P UT 211 = 117 t-*! Cas 317 , see al>3 3? 
InJ Cas.83i: 36 IcX Cas 79S. Appeal against order refusing to set aside ex /ar* 
decree J cs oa'y appralable. A J R. I9'4 Pat 6oj*«{i924l Pat, 

170=3 Pat. S.9“6 P L T si2 — Sjicd Cas 26. Order setting aside ex decree 
ts not appeabUe. A L R. 1931 AIL 29*“ I93> L. J 377 , see also A I R. 1927 
Lab- 775-26 P.L R.i6t = io5 lad. Cas. 610 , A L R. 1926 CaL 327=30 C \V. H 
104 — 91 Ind Cas. 965 ; A I R. >92j Lab 425 — 72 Ind Cat 410 Where a 5jcces>ar 
of a small cause co.xt not empJwercJ to pass decree la ques ion, reiuses to set aside 
the rx yjrV decree passed bj his predecessors , the order rejecurg applicauoa is cot 
appeabb’e. A L R. 1922 AlL 30—20 A L. J 203 — 63 lad Cas 967 No appeal 
Les aga as: aa order tef..5 eg to restore an application to set aside a decree discussed 
for dtla.lt. A L R 1922 AIL 337-20 A. L.J 519-67 lad Cas. 320 . see alto 36 
C. W'. N* s 4 o-i 39 HdCa$ joi-ALR. 1 • .* 

cation for res*oratioa of appl.ca:»oa lose .« • r • z . .. , , • . . 

A I ^ 1924 All. 6^2 — 46 A Sj 3 = 22 AL 4*"‘,' • .\ .« ..■ ■■ 

a-'aiast an order dismiss eg app'icaiica . 2 .1 > _■ * ■■ 

cMtt passed la default cf defendaat. A L R. 1924 PaL 603—3 Pat. 839-6 
P. lTt. 212-85 lad. Cas. i 5 . Order rcf.s ag to set aide ts p^r't decree 
IS* not appcalib’e. A L R. 1925 AL 267**47 A 140-25 lad. Cas. ara N'oappeal 
1 ei agi it order refM ag to set aside rx/xrV decree made la re^ereace evier LaaJ 
AcQ-stoa Aa. s.ch order not be ng aa award. ALr 19:6 CaL 816-94 lad. 
(2^5. * X Where la aa ap?I catioa to s« aside tx decree, applicant d es. 
ihe order br represea atives oa record is cOt appnabble. A 1 R. 1725 

\U-431 — S3A L J 442-47 V 74 :— £3 Ia*L Cai.95 .Appeal from order rejeciiag 
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appljcalion for selling aside ex farU order can be treated as appeal from 
decree. A 1 R 1926 Cal t t ht-OT Ind Cas an In in aoneil 


t Ma satisfied ibat defendant was prevented 

t from Order IX r 13 to 
47^73 Ind Cas 660 No 
\ Cas 748=* ^6 C W N 
not matter of procedure 
for restoration of suit 
■ • 1932 Nag lot (F B ) 

u e set aside save under 

s I52oronre\e\ Ujlnl Cts joiajoO 794'*A I R 1933 Oudh 335 

Revision— Order setting aside in ex/jr/^ decree is oj)cn to rcusion AIR 
1921 Oudh 141 *=240 C 282=64 Ind Cis 303, A J R 1925 Naff 3S6=88 Ind 
Cas 46 , runfra A •• ^igA L 

J 907=641111! Ca rejected, 

order IS not revisjb * _ ent juris* 

diction to oiersct former order striking oui defence and passing ex /i<xrle decree 
against defendints A. I R 1930 All 701. Where ex /art’e decree his been set 
aside and plainiifT accepts costs the order cm not be yevisetl A I R 1926 Lah 
637*=96 Ini Cas 782, see also ,\. I R 1927 Ltli 5> = 8LiIi L J 273=27 F L R 
4]8>«96Ind Cis 4’0 Where applicai 01 for sei ' decree has been 

rejected as decree to no revision lies 

AIR 1926 Cil 344~9 oration bas been 

decided accord ng tola\ » ci s 107 Government of 

India Act \ 1 R 1926 « 37=»9lnd Cas 863 All lefendants must be made 
parties to rev son ch is appi ed for setii ig as de /x/jr/V decree passed against 
them all A I R 19*5 Cal 509— 78 Ind Cas 132 

Suit to eet aside— Su t to set aside vxjJjrrtf decree is birred where the ques 
t on raised in su t are ra sed ind decided by the Court passing the application 
(1921) Pat 3-1 P L T 73S-6 Pat L J i=»3U P L R (Pat) 1=60 ind Cas 
124 In a suit to see aside decree as fraudulen', non service of summons may be 

incidentally proved as index to fraud AIR i9*4 Pat 24t = S P L T 37=75 
ind Cas 343 False cU m and perjured evidence 1$ not sufficient ground to set 
aside decree Fraud must be practised in relation to proceedings m Court 
A 1 R J927 Cal 84=31 C W N 258=97 Ind Cas 279 If a decree is impeached 
because summons was not served on 3 parly the remedy is in application under 
order IX rule 13 and not m separate suit 40 Ind. Cas 2 , see also 57 Ind Cas 
551 = 22 Bom L R 798 But failure to hive an /Jar* decree set aside does not 
debar a party from seeking relief tn a properly framed suit on the ground that the 
orig nal suit was a fraudulent one and tbit the proceedings therein were vitiated 
by fraud 20 C W N 819-36 Ind Cas 389, see also A I R 1927 Rang 281 = 5 
Rang 471=6 Bur L J 148=104 Jnd Cis 313 Dismissal of an applicauon to 
set aside ex darle decree if confirmed on appeal bars a subsequent suit to set 
aside ihe decree 3 L W 572=20 M L T 126 — (1916) 2 M W N 63=63 Ind 
Cas 128 A suit to set aside an ex parte fraudulent decree is competent though 
not proceeded toy an appl canon under order IX rule 13 10 Bur L T 10=34 Ind 

Cas 264 

„ , w . J H (S J09i No decree shall be set 

ivuhou^'S.c” w ooposuc M aforesaid 

urless notice thereof has been served on the 
^ ^ opposite parly 

N B —For local amendment in Bombay vtketifra 

Notes — Th 5 rule IS impcratisc Notice to aSected party is essential before 
setting as de cx/ur* decree AIR I923 Rang 49=11 L B R 394=1 Bur L. J 
200=70 Ind Cas 144 , 24 M L J 482= 13 M L.T 344=19 Ind Cas 21, 63 Ind 
Cas 47 The word opposite party means pUintiff obtaining ex par/e decree 
against the appealing defendants AIR 1927 Cal 692=31 C \V N 906=103 
Ind Cas 860 see also 20 M L J 524=8 Af L T 234 = 7 lnd Cas. 66 , 26 C. 
267 = 30 W N 261 57 Ind Cas 563 The principle of representation cannoi be 
viTgtd as against the defin le provisions of rule 14 AIR 1934 Pat 396 
C C H Vol 1—64 



THE CODE OP CIVIL PROCKDURB 


[0 10, r 4 


Examxnahon of ParheS hy the Court 

1 [S, 117} Anhe first hearing of the suit the Court shall ascertain 

from each party or his pleader whether he admits 
Ascertainment >ybeiher qj ^j^nies Such allegations of fact as are made m 
aheMtions m pleadings arc plaint or written statement (if any) of the 
admmed or denied oppSin^ pry. and as are not ^pressly or by 

necessary implication admitted or denied by the party against wboin they are 
made The Court shall record soch admissions and denials 

Scope — Statemen of party lo 

witness box cannot be 1 ^ 1 R ^ 93 ^* 

' . for ihe oral 

439=266 Ind Cas 222. see also 
* • I taiement of facts iP'-not disputed 

. 3 Lth L J 67^27 P L R 

j36“9Slnd Cas 1006 Admissions by a party uuder order X, rule i arc conclusive 
against-him ^ Cas 176*25 A L J 48 , 

but see 10 I A • filed without special leave 

of the Court « of parties under order X 

A I It 1922 Ouan ^0*90 L J 30=240 C fnd Cas 771 PlaintitPs 

refusal to mate admissions about nutters not directly involved in suit and helpful 

228=116 Ind Cas 717 W)iere a 
Its of controversy furiber the proper 
* r order X, rule 1 , but on failure of 

ement as directed by the Court the 
r order Vllf r it> which jn terms 

rt ,,.a . , , - —AIR j 9 i 9 Bpm 413-3* ^ 

it iiio— 132 Ind Cas 423 Where all defendants are confessing judgments 
j omt s tatement is legal A 1 R 1934 Lah 396 

2 is 113], At the first hearing of the suit or at any subsequent hearing 

companion o! pntiy questions refnung to lbs suit by nhom such pntw 

or his pleader is accompanied may be examined orally by the Court , ana ine 
Court may, if it thinks fit, put in the course of such examination questions 

suggested by either party 

Scope— This rule IS Intended (o ascertain the question of controversy between 
ihe parties 2 A L. I 777 , 15C 533=»5 I A 119 The statement ofaperson 
examined on behalf of the parly IS not nccesssr ly biuding on the party A I U 
I925 All 4t|ss94 Ind Cas 1003 Power under this rule is to be used (0 obtain 
laformaiion ’ ersed/og ordinary procedure at 

iral S34}r . Af W N 931 = 3 OWN 

936-34 M r SSo=A I R 1931 (P C)isi , 

see nlso 94 1 ^ he staicmeni under this section 

unnot btf treated ns evidence i”? Ind Cas 301=31 P L R 9I3=A I R 1030 
Lah 947 

3 [S The aubstanen of tl|o cxaminatioi] shall be reduced to 

Subsunec of examination to “"'1 


4. [S 120.1 (0 Where Ihe pleader of any party who appears by a pleader 
Consequence of refnsal or « >7 sutlt peisoq accqmpamras a pleader as 
inabil ty of pleader 10 answer ” ^ ■» a. mfnses or is unable to 

' t answer gny material question relating to the 

suit which the Couit is of opinion that the parly i^bora he rcpresenis 
ought to answer* and u likely to ba able to anivfct if inicnogaied tn p'lson, 
the Court may postpone tb? hearing of the suit to a future day and direct 
that such party shall appear in person on such day 
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(a) If such parly fails wiihoul lawful excuse 10 appear in person on the 
ilay so appointed, the Court may pronounce judgment against him, or make 
such Order m relation to ihe suit as it thti ks fit 

Scope — Pcrsoml attenclince of parlies is required only when material questions 
are not ansnrered b) plcadera at O C 2}2>«4q (nj Cas 269 , see also 23 0 jiS , 
5 Bom L. R 637 , a W R 161 An order passed by court uhen party or plea Jer 
IS absent at an adjourned hearing IS really one under order XVIl rule 2 reao with 
order I\ r S though purpontng tube t • 

945 Where in a suit for ronr, defendant 
draw that plea if plaintiff deposed that tl 

s • discha - , 

art cannot summon ihe plaintiff under order X 
i r \1I rule 1 24 L W 7S7«9S Ind Cas 723 

Order IX does not apply to the special set of circumstances co itemplaied by 
orderX, rule4 A 1 U 1921 Mad 417:914 L.W I5s3(i92i) M \V N 390=63 Ind 
Cas 961 E%en under order 10 rule 4 lady can not he compellable to 

attend court. 1933 \ L J 1334= V I R 1933 All SS* Personal appearance of 
plaintiff can be eompellcd only under order j rule 3 and order 10 rule 4 140 Ind 

Cas 7 i 6=»2S N L U 146= \ I R 1932 Nag 135 Where pica ler or agent is 
not refusing oris not unable 10 ansier material qtcsions court cainot order 
personal attendance 1933 A L J 1318= \ ! R 1933 \ll 317 Under order 10 
loilc 4(2) court can dismiss suit for default of appearance of luriy 13S Ini Cas 
6i3=*i933 A L J 7 6=i\ 1 R 1932 \t| 59, see also \ I R 1933 I ah 922 

ORDER XI 


Diuovtry and Intpt tio 1 

1 IR S C 0 31, r« 1] In any suit Ihe plaintiff or defendant by leave 

K,. .... of Court may deliver interrogatories m 

^ ^ inierrogai wriii 5 g for the eicamination of the opposite 

parties or any one or more of such partiest 
and such interrogatories when delivered shall have a note at the 
foot thereof stating which of such interrogatories each of such person is 
required to answer Provided that no party shall deliver more than one 
set of interrogatories to the same party without an order for that purpose 
Provided also that interrogatories which do not relate to aiy matters in 
question m the suit shah be deemed melevant, notwithstanding that they 
might be admissible on the oral cross examination of a witness 

Scope — Interrogatories cannot be deliaered without the leave of* the Court 
for the examination of the opposite parties The words opposite parties mean 
parties between whom there is some right (o adjust in the suit Shaw v Sjffith 


tHr 1 3 Ch D 162 U may znclade cO’ 
them Btrchally Dtrch (1913) 2 Ch 
efendants have the same interest m the 
J } a b forlitroself 

plaintiff cannot adm nistcr mcerrog 1921 Mad. 

381 = 30 M L T (H C ) 26=63 Ind Gnen Hil 

(1906) r Ch 19 C A The judge has interroga 

tones Codd v Dilah (190&) W N 57 Maast v Gas Light (1911) 2 K 
B 543 « Knapp v Har- ey (1911) 2 K B at p 728 Court wUI not 

order the defendant to pan culars of his traverse of plaint ffs allegations 
where the onus of proof is on the plaintiff AIR 1921 Smd. io6=»i7 S L R 9“ 
80 Ind Cas 958 The object of the interrogatories to find out what really is m issue 
\Saund^r^s /oms, 7 Ch D 435 Athteyy Txylor 38 L. T 44 A.)] and to 

avoid surprise at the tt al Ljon v Twtddell 13 Ch D 375 The facts winch 
will prove a party s case can be put n interrogatories Hooian\ Dalby (i9o7J 3 
where the plea is want of consideration 
in evidence to issue interrogatories «o 
• as I7=A I R 1935 ’^lad -93 So aUo 

s evidence cannot be allowed laa 

Us 484=36 C L J 440-A I R 1933 Cal I, I But imerrogaioiies to d 
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^ _ f,ct» has which desiroy 

l/«Wv Trader 

■< th«"" iion existence of 

P^«y interrogated' goes iurther 
matters which it is not 
e*i»H,t<»r»e* ifvoueh such matters may indirectly assist his case, 

, *riy'm% ordf,{.%V>%v-ft ^'"adm Per ^ L Smith L / m Kennedy v 

B atp 2. 

-^{T- to proceedings in probate and a Court on submission of 
4n enqmry 43 C 300=23 C L J 480=43 ^nd Cas 227, 
^ 12 P D 167 Order XI of the present CiviJ 

Relating w discovery and inspection is the same as Order XXXI 
see edii^eYJp f Supreme Court 41 C 6=24 Iml Cas 765 An interrogratory 
Kemblev ffope.ioT 1 . K ^ 

to what person — Discovery by way of interrogatories may he 
°ed to a plamciff from a co plamiifij or to a defendant from a co defendant, m 
*'*scs '« which there may be rights to be adjusted between them Shaw v Smith. 
coL J Q ® I74'*»8Q D D 193 But discovery cannot be allowed to a defendant 
from a co-defendant with a view to show that the co defendant and not the defendant 
is liable to the plaintiff as where a defendant, sued for subsidence under the 
plamtifPs land, proposes to inspect the mines of a co*defendant in adjoining land. 
/ 6 id An infant plaintiff or defendant cannot be compelled to answer interrogatories 
JIfayorv Cof/rw, 59 L J Q B 199=24 Q B D 361 A guardian ad litem is not 
a party to the action within the meaning of this rule and therefore cannot be compelled 
U answer tmerrogatones ii Q B D 251 

2 . LR S. C. 0 . 3 1 , P. leave to deliver 


2. LR S. C. 0. 3 1, P. leave to deliver 

_ , interrogatories 

Particular interrogatories to ^ submitted to 

be submitted Court In deciding upon such application, 

ibe Court shall take into account any offer, whicli may be made by the pauy 
sought to be interrogated to deliver particulars, or to make admissions, or to 
produce documents relating to the matters m question, or any of them, and 
leave shall be given as to such only of the mterrogatones submitted as the 
Court shall consider necessary either for disposing fairly of the suit or for 
saving costs. 

Scope— Under nile 2, the Judge has not any power to settle interrogatories, 
but be can decide what should be administwd The in English cases with 
regard to the more extensive powers of Courts m matters of probate, seem to imply 
that the strictest relevancy m the interrogatories may not be required but the Courts 
cctuinly be obliged to exclude any thing offensixe ot improper m the same way as 
in any other case 43 C joowsjc L J. 48o=«34 |na Cas 227 Interrogatories 
should be disallowed when they aim at discovering the nature of the opponents’ evi- 
dence to ascertain what documeuti the defendant hid 00 the particulars ol 
the documents. 36 Ind Cas S83 The mere fact that the Court allows an interro- 
gatory docs not amount to a decision that it must be answerei The party 
interrogated is at libeny to answer it or to raise an obiceiion under rule 6 Pith v 
Ray, (t 8 $ 4 j 3 Ch aSs (C Aj Service on pleader of the parly interrogated is good 
/?e J/u/fas/jr 47 L. J. Ch Co/), Lit/lev Roberts, 30 L T. 367 The proper lime 
for allowing interrogatories is aher the defence 1$ put in, ahhough the Court is 
comtieitnl to aUow laicrrogaioties at an earlier stage . 1 /«f«Tv C’oi’/vn, t Q B D. 
443 \Inr$A Dtbtof.{\^\a) J K. B p 63 , Beats Pilling, zi L T. 486. 

3 . tR. S C 0 31 , r. 3 I In adjusting the costs of the suit inquiry shall 

Costs of interrogatories _ ^ I 

ifu IS tbe opinion ofihetaa g : ■ . ■ “t : 1 
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4 [R S C. 0 . 3 l,r 4 -] Interrogatories shall be m Form No a in 

. AppcnJit C, wiih such variations as circum- 

Form or inlorrosalormr 

5 . [R S. C. 0 31 , r 5 ] Where any party to a suit is a corporation or 
Coiporaiioii * whether incorporated or not, 

its own name or m the name o > . • t 

may apply for an order allov 
or o'bcer of such corporation o 

Scops— In ihc ease of eorj^oraiion, ihc Court it ro dcci ’c what member or 
omcer is most lAcly to be corapeicit lo art »er ihe i ilcrro,,aionci Httit'/yv. 
ii’anJjr.f {1S75) 13 CIl D 97 Or linanK ihc becrctaty of ihe Corjwraiion 11 ihc 
hi person 10 be inlerrogucJ In ,t Alfjextlrt r*het Co (iS^j) 16 Cli I) tS 
The answer 10 the in'errogaiorici need not be bascl on lie jwrjonvl ltno4leJt,e 
‘ ^ • •• aic<lon intoimano) ‘•.wM U'ort 

. , ' ■ «* • • • ‘ i In. lit {/;,(»/ r Xr v Ifun/tcM, 

' • opcf c Jicer I* mined llic leave will 

• ■ ; • •• . »/. p 1 . J. Cb 7-1O Cli. I), 

unless Ih« inrirr. .. ... V . be cxvmirc I on iiilciro^vloiic* 

0 [R. S. C. 0 31, p 8 ] rVny objrcuon to ■UUdenns toy mtitr .gMoiy o.i tl.u 

Objeciions '0 interroaalones wat it is scandalous or irrdLvant or net 

by answer ‘•^‘tbitcd Aiwa /»J/ for llit puqxis* of tin. suit, or 

material at thit ‘hat the iiaiurs inquired into arc not sufTi«-n.mly 

in answer oilier ground, nuy \k t iki n in ihi. ifTuhMi 

to Uke^obiKuoiTmfjer^f of •'•tcrro^'iioncs does not deibir ibe [xiriy lnte^ro^.ated 
party imerro'ni^H " ‘■“’'I ^ A*»y <1894) 3 Cb 282 In answer the 

uiterro'^atones dial obyccw lo answer tile inniciilar imcrrogaiory or 

imo amries but muil put ,n Ihe B.ounJ, of hi. object, oe CAorrf v Frr-y. 3<S 
a.lo,he\efe;u";„f,"f ^ ”1 The Coo,, .hoeia .Jjodiee.e ,n objccon 

relevancy of inlerrogatorics ,6 InJ Ca. 660 
“K >1" 1 

“ss'“ad°' * CW'e.8 Ch ,95 , mnS. ,» 

rrim, ^ho not bouird to answer an mterrogaiory ^ n n iio 

cnminatcliim Letv ^rar/, 5 Beav 38 i,Z-m«*v yfonsfer.ioQ ii jJ 

,R inierroRatories need not be 

p 477(486) “I enierlam a strong of «b-® 

unless they are stncily relevant 10 the queslion at mue m i ^ 316 

rigorously excluded* See also l^-53=.46 Ind Ca p,r 

V Lohouchere 3Q B D 6s4(66»).*3C . 17.16 A L J used for 
Bonande-lnterrogatones d "a.low^em on .h 
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facts directly m issue as well as facts relevant to those facts are permissible Otr^nt 
Lamp lyorks v Gabriel Lamp Co (iqi^l 2 Ch i?Q (C A-) Facts which destroy 

. Plymouth Mutual v Traders’ 
• r' jry may deal with any facts the 

. existence or non existence of 

■' , 17 Q B D 154(162) , Nash'J 

Layton, (1911) 2 Ch 71 <7rt v Dodson, (1895) 1 Ch 334 ‘The 

ac of interrogatories is to obtain from the 
. It IS necessary for the party interrogated 

• — _ ^ i( the patty interrogated goes further 

and seeks by his interrogatories to gel from the other party matters which it is not 
incumbent on him to prove, although such matters may indirectly assist his case, 
the. inierrogatoiies ought not to be admitted** Per ^4 L Smith L / in Kennedy v. 
Dodson, (189s) 1 Ch 334 (340 , but see Hooton v Dalby (1907) 2 K B at p 21 

Order XI is applicable to proceedings la probate and a Court on submission of 
interrogatories direct an enquiry 43 C 300=23 C L J. 480=43 Ind Cas 227, 

see also Re Holloway (18871 12 P D 167 Order XI of the present Civil 

Procedure Code relating to discovery and tnspcciion is the same as Order XXXI 

of the Rules of the bupreme Court 41 C 6=24 Iml Cas 765 An inierrograiory 
must not be scandalous Kemble v Hope 10 T L R 2154 

"i • . • • • . les may be 

. defendant, in 

haw V Smith, 

' ' i , 0 a defendant 

^ ^ y., the defendant 

is liable to the plaintiff, as where a defendant, sued for subsidence under the 
tOt l-in I — • 


{ 


tu Atiawer intertogatoaes 


ii U D. 2$i. 


2 . iR S. C. 0 . 31 , r. 2 } On an application for leave to deliver 
„ , . , interioaatones, the pailiculas interrogatories 

* proposed 10 bl delivered shall be suhrmlied to 

the Court In deciding upon such application, 
the Court shall take into account any o^er, which may be made by the party 
sought to be interrogated to deliver particulars, or to make admissions, or to 

f iroduce documents relating to the matters m question, cir any of them, and 
cave shall be given as to such only of the nterrogatones submitted as the 
Court shall consider necessary either for disposing fairly of the suit or for 
saving costs. 


Scope — Under rule 2, ihc Judge has not any power to settle intcrrogaiones. 
but be can decide what should be admmisteied The dttia m English cases with 
regard to the more extensive powers of Courts m matters of probate, seem to imply 
that the strictest relevancy in the interrogatories may not be required, but the Courts 
certainly be obliged lo exclude any thing offensive or improper m the same way as 
in any other case 43 C 300=230 L. J. 480=34 fnd Cas 227 Interrogatories 
should be disallowed when they aim at discovering the nature of the opponents’ evi* 
dence to ascertain what documeuis the defendant had on the particulars of 
the documents 36 Ind Cas S83 rbe mere fact that ihc Court allows an inirrrrv- 


, t i • *' • • f lOerts, 30 L T 367 The ptoper lime 

■ , 's f * defence is put in althouith the Court is 

. . • j ■» -rber singe Mercury Cotton, t Q 0 D 

442 5 In re A Debtor, (1910) 2 K. B p 63 , Beat v Pilling, 38 L. T. 486 

3 . IR. S. C 0 31 , r. 3 ] In adjusting the costs of the suit inquiry shall 
at the instance of any parly be made into the 
Costs of inierrogatoncs propriety of exhibiung such interrogatories, and 

if It is the opinion of the iwung officer ot of ihe Court, either mih oc without 
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an a . have been exhibited 

unre. . ■ ■ , costs occasioned by the 

said ^ m any event by the 

patty in fault. 


4 [R. S C. 0 . 3 i, r 4 ] rnferrogatones shall be m Form No 2 in 

Appendix C, with such variations as circutn- 

Form of ,nierrogaion« 


5 


[R S. C. 0 31 , p 5 ] 

CorporaiioRs 


Where any party to a suit is a corporation or 
a body of persons, whether incorporated or not, 
erapowerod liv law 10 - « > « , 


Scope —In the CISC of coritorition, the Court is lo dcci'Ic ivliat member or 
oTicer 15 most likely to be compeiciit to inswcr ihc iiitcrrogvtones Betide^ v. 

(i 6;9) 13 Cii D. 137 Ordinarily the Sccreiiry of ihc Corponiion is the 
fit person to be ntcrrogvtcJ tn n yUest-ttn Pdict Co (1880) 16 CU D 58 
The answer to the inierrogaionc* neeJ not be bascil on tlic pcrsonil knowledge 
of the member of the corporilio-i but may lie based on informaiion ^outh lyori 
\ Q n P 315 (j:i) ; tydsh^i Intxixlaetnl v Ne o Sunlight, 

(190 ) a Ch » If the Court is satisfied ilivi a proper olTiccr is mmed the leave will 
be ^ranted as of coarse Alexinln Pahee Co In re, 50 L J. Ch 7«»i6 Ch P. 
58 An Ordinary member of a comjnny ought not to 1 >« examined on inicrrogaiorics 
unless the judge ij larrsfied ihtt (here is no officer of (he company capable of 
making the discover) an I tint ihe member propose) 10 be examined has the 
required informaiion Dtrkdty 'e Stint.xrt In ettvient Co , \i Ch P 97 Where 
in an action against a company an applicidon is made under this rule for leave to 
deliver inicrrogaiorics to a member of the company, nonce of the application must 
be served upon the member Chxtiod: v DnUih South Afnet, (1896) i Q 

B IS3 


6 [R. S. C. 0 3 l, p 0 ] Any objtclioia to answering any inti-rrogatory on the 
ground that It IS scandalous or imlcvani or not 
by answer " exhibited domr /idr for the purpose of the suit, or 

that the matters inquired into are not sufficiently 
inatenal at that stage, or on any other ground, may bt taken in the affidavit 
in answer 


Sienna Ti.^ - . rogatories does not derbar ihc party inierrogated 

Pee/ V Bay{tZgi)3Ch 282 In answer the 
jccis to answer the particular interrogatory or 
c g.ounds of his objection C/tuieA v Perry, 

. . II The Court should adjudicate an objection 

y 46 Ind Cas 660 

Scandalous— An objecuon on the ground that interrogatory or mformalion 
* ' ’ icli IS relevant. Pis/ierv 

, . • A thing i5 scandalous, 

■ opposite party or which is 

. iyle V Cloning, 40 L T 
• if ihe answer tends lo 

, 10 Q B D 1 10 

’ * ' Parker V IVetls 

, scUell in Keniedy 

' , >f this description 

I lion, ought to be 

rigorously 'excluded *’* See also Re itowel Morgan, 39 Ch P 316 , v 

V Lobouchere 3 Q 13 D 654 (661) , 13 C liy.ldA L J 762^46 Inii Ca«. ddo 

Bonafide— Inlerrogaione* may become oppressive and may be used for improper 
purposes In such a case the court has discretion to d sallow them on the merits of 
the case ffgaroit v Gniney (1910) f K B at p 758 So a party may object to 
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iQ'erro^itorics %%hich att: rot put for ihs purpose of the suit. AUkJunws 

Ljio^cUn, 3 Q. B D 634 CC64) , C-’jMtLjn v. Br:.h i. Co, {1905) 2 K. B. 3:3. 5 ^^ 
Not sufficiently material — \ jde P^ri/r v JfV//r, iS Ch- D. 477 (4Sj) 

7 . [R S C 0 . 31 , r ?•] .\n) intcrrosatorica may be set aside on the 

ground that they hare been exhibited unreasoni' 
Setting aside and sinking ^ vexatiQOsIy. or struck out on the gtound 

cut inierrOsaiorics proUs, oppcessue, unnecessary or 

scandalous; and any apphcauon for thu purpose may be made within sesea 
dajs after smice of the interrogaioiies. 

«;ooDa— This rule '’eaU w«ih two cases, first, where mterrogaiones arc eahibitcd 
^ ^ nnh>«n)OTibJe. but whiob, by reason of the circu’^slances 

f.i, '■ • . • : ... ro-aiei\ 

. . ■ . ■ - . . ■ - ■ ttuoa 

'ol b ■ ■ >11 " 

. . ..... . 

j Q . ■ ■ ■ . . • . of ihe 

Coc.fc 10 ..... * . "• » ■ ■ . . > If ihe 

judge ihti ks that inicrrogiiones as a whole, or enWock. are sexsuo us or unreason 
iblc he may sinks out the whole of them without sainn* the nuss for the purpose 
of kx'irg those ques iocs which raa> be reasonable and St- XoJ he maj, 
if he thmks proper, ailov «he panics who»e mtcrrogatones base been stmek out 
to admioisier intem'Cnlones again to the opposite party CtzrU/ '. U 

\V R 33 if the judge coasiJcr» a set of mtctrogaiones to be as a whole prolix. 
onprtfssoe.cfunreci.asar>, Le has powtfr to strike tbem all cur, iboosb some of 
them may be uuobieci'oaable. 0 /J>enUi:a\ (1S93) t Q B 5. Objections 

to answer to ituerrogatonca mast be soecinc. C-tjr'A ■» Perry, 3S UT. 513- A. 
party who -ipphca to strike iuterro.,ato les must. unle»s they are altogether an 
Suse of the practue of the Coart. specify those to which he obje>.is. 

3 Q B O 634*47 L./ Ch Si^ 

S. (R S C. 0 . 3 !, r S] Intetrogatones shall be answered by afSdasit 
... , to be filed wtlbtn ten dajt, or within such other 

VhdaMi IQ loswcr aliu^ 

Scopo —The dewn Imis tannoi refo»w to answer 01 the „foual that ihe> ha\e 
^ot 00 pefiO lal knowle Ige of he tnau«r mterrorared Fjz r/v .\jr/l .l/lf.rv’/o’r.'J’», 
4SL.I Tta. \ p\ttv lo a cause IS not <\cu«<J from aa»w-«nrg inter»oi,atorics rele> 
lant to the questiaa <a issue oa ihe ground that the> are as 10 matters whida are 
cot wiiLin such pirij's own kaow!eJ..tf. but are only wnhin the kac«ledj,c of his 
a..cpts or sersirts, if dented in the otvhnorj course ofihcir emp’ovment, acd he 
t ‘^rom such agen $ cf seriinnis unless he shows 

■ reqaae hi-t to do $0, as that, either such agea $ or 

■ • ■ • cr u would occason uarea'ooabls expense, or 

' 3f ihc I te. ^‘ocA.’w \ 10 Q d. D i6r 

— - ■ - . » ■ .■ r yn.rj».r4Ch D 110*33 L.J Ch. 357 

9 . [R S. C 0,31 r. 9.1 .An aicdavu in answer to intenogatories shall be 

Fora of oSJa.,. ,0 .'..cr ''“‘l 

tiot» a* citcumstarccs may require. 

10 . [R, S C. 0 3 l r. 1 0 ] No cxcct^icns shai] be taken to any orSdartt 

No eiee" on 10 {«. iikei. ^ Ult the su^c.ency oc othcrwisfl of any 

such amdarit oljectrd to as msu£cteni shall be 


No exet" on 10 be ukei. . - . » sumc.ency or otaerwtsa ot any 

‘ such amdarit oljectrd to as msu£cteni shall be 

deLexm.ned by the Cu-iu 

Scope. — ^The cu'> of ihe Ccuw, t*i h reference 10 answers to la erro i ores, s 
re„tda ed by ru'ea 10^ 11, a“Jl~i ed tocons dericg ihc s-i’iwcncyof i^ufi'cencv 
of ibe a=s*crs r/ whctbcf the jury 1- errogs cd has aBSwere .1 that which he has 
no excise f-r ro. arsweneg— and ca!\ la case ol las-Sciercy can 1; requ re a 
f_iihcr acs a-cr /i<»s “f, 53 J 937 « An esthurassi-g ats.rtr 10 isieno' 

gijo.ttfs may be Jra’. wi Ii as irsacarcc . /i J jee a so /it—’ v A'tiMtJr tt 
W R .44 
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11 [R S C.O 31 r 11 S. 127.1 Whjre any P'^rson interrogated omits 
to answer, or answers msuffiJently, the party 
Order to answer or answer mieriogating may apply to the Court for an order 
requiring him to answer, or to answer furiher, as 
the case may be. And an order may be made requiring him to answer or 
answer further, either by afGdavU or by vivti vo^e examination, as the Court 
may duect. 

Scope — Tlie ■ . . : • . ’ ■ 

First an order ■ ■ “ ■ 

iioaofihcdocun;- 

w“.ih such an orucr a luiutei . - «,• - 

suit should noi ■ • ' , 

10 a\oid givin . • * • ■ ‘ 

397-78 Ind. I ■ ■ • * 

order wiU be nr * * ■ ' * 

such an ordci • . , • 

for ihe period ■ • . • • 

excepiioas for ■ . 

should be mad* ■ 

proved, produ 

regardea as a , . . . > ^ , • 

328 = 4 Lah. L. J. 383 Where objcciioo as 10 prayer for discovery was not laUi 
m grounds of appeal m tower appeibte Co >t( u can not betaken m second appeal, 
37C. W N 7 j 8 -A 1 U. 1933 Cal 865 


12. [R. S C 0, 31, r. 12. S 129.] Any party may, without filing any 
Anr. 1 . f.,. affidavit, apply to the Court for an order direct- 

do*um*nts ^ mg any olh*r patty to any suit to make discovery 

on oath of the documenu which are or have 
been m his possession or power, relating to any matter in question therein. 
On the hearing of such application (he Court may either refuse or adjourn 
the same, if saiUnel that such discovery is not necessary, or not necessary 
at that stage of the suit, or make such order, either generally or limited to 
certain classes of documents, as may, in its discretion, be thought ht : Pro- 
vided that discovery shall not be ordered when and so far as the Court shall 
be of opinion that it is not necessary either for disposing fairly of the suit or for 
saving costa. 


Scope —The words “any party" and “any o her parly" coiuemphte opposite party 
■ ' ■ ' . • suit defendants 

' . • Ind Cas 935- 

■ . irdeied on mere 

from non-pro- 
. 5 = A 1 R. 1931 

• gc has power to 

- , , ^ irty from whom 

icots in his possession to the discovery 
niirely within the judge’s discretion whether 

Johnson 'v- Suuth, 36 L. T. 74 i. This rule 

IS not intended entirely to alter ibe principles as by product on of documents, 
but give the Court to a discretion to refuse the discovery of them when there was 
no reasonable prospect of ns being of any use. On an application for an affidavit 
of documents evidence ought not to be entered into j the Court will form ns 
conclusions from the pleadings, but any other proceedings in the action as e.,g . 
evidence used on a former occasion, may be looked at. Downing v. Fixhnouth, 
57 L J. Ch. 234 


"Who can ba compelle 4 to make discovery — Where the agent of a 
principal resident abroad brings an action in h«s own name, and oa a contract 
made with him as agent tbe defendant IS entitled to discovery to the same e\ieni 
as if the principal were a party to the action, and to have the action stayed till 
such discovery 1$ made Wtllts v. Baddeley, 6i L J. Q. B. 769=0892) 



512 


THB CODE OP CIVIL PROCEDURE 


[0 11, P.12 


Q B in An order for discovery of documents can be made on a party 
\vho lives abroad T/ie Em i, 34 L T 742 Discovery by way of production 
of documents may be allowed to a plamtifT from a co-plaintiff m cases in which there 

ShaM V Smith, 56 L J 

, * iduction of documents may be 

which there may be rights 
to be adjusted between them respectively Ibtd,Alcoy\ Cteenhill,T\\^'^ 345 
17 13 384 , Kennedy v In a suit bv shareholders 

against company for fr can be ordered to make 

discovery of documents B 124 


* allowed production from a 

«■/;« V Craddock 2 Ch D 
50 , Phillips V Phillips, 40 
IS not as a general rule, 
uments before a statement 

u.. ». aut .k. vu -- -CP ipossible to say what the 

matters in question in action ‘are Nontot.k't Guerin 4 E\ D 3 A defendant 
may obtain discoa er> of documents before a statement of defence has been delivered 
when such discovery is necessary for the purpose of ascertaining what damage the 
plaintid has actually suffered with a view 10 paying money into court with the 
defence Megatu v Dtorimd, 10 L R Ir 376 The court has a discretion in cjder 
ingdlsco\cry and there is no absolute rule that a defendant should not be ordcrcu 
to make an affidavit of documents before the delivery of defence Edelstone v 
Russel 57 L. T 927 

What dOGumenta— “The rule as to discovery is the exact contrary to that of 
production You must set out every document you have in >our possession, whether 
you are bound to produce them or not* Per Jttsel M R in Swanstone v 
' 4 IS that a defendant is bound to 

and to produce all documents in 
j the phintiff However disagreeable 

It may be to make the disclosure, however comrary to his personal interests, 
howeter fatal to liis claim, he is compelled 
believes or thinks in relation to the matte 
BeavsataisL J Ch 42; A defendant m 
which he is in possession may be compelle 
documenis of luie ahhou>.Ii he may have a „ 

British Uutuj! Interest V Peu> 3C 1 D 196 So a party must make an affidavit 
of all documenis wh ch are not ptav leged or irrcaalent 10 the matter of the action 
Dickinson v Harrison 47 L J Ch 636 Where a party to a suit is required to 
make an affidavit as to documenis in his possession and aUeges in his aSiiavit 
as a reason for not producing ihcm ihai they were m the possession of himself and 
a ihrd iietson as joint owners he is bound to slate the nature of the joint 
ownership Bo-ilv Ctfa i/i, 39 L j Ch ybSaL R 5 Ch 493 


Affidavit of do umoats — The affidavit must sufficiently describe the 
documenis for the purpose of identification Brwtckev Crufiiw, 7Q D D 400 
The affidavit of documents required from a party under rule i? or rule 13 is 
ordinarily conclusiae on the question whether the documenis arc in his possession 
or power unless a counter appl canon is made by the opponent 5 Pat L J 
550-1 P L. T 653-58 Ind Cas 381 Jones v Monte Vsteo 5 Q B D 
536, I/Als Trumin,ii Ch D 307 Order of discovery even in cases against 
corporaie bodies can be secured without filing an affidavii by applying to 
Court for order of discovery against other party for d-cum*nis in his possession 
relating to any maticrs orqjc»tioo in suit A I R 192; All 1-44 A 
203 — 30 A L j 1 — 65 Ind Cas 984 Where an affidavit has been made m 
answertoan orderfor discovery ofdocumcais.afurthcr order will not be granted 
unless there are facts or admissions showing (hat documeats are wuhhe] ] 
JIV/iA 5//IWI V Gai I the psrty appl) ng for 

further discovery t , are in the oiher party's 

possession. liti~ as to do umcnis to be 

made b> a defendar 1 the dcfenlants answer 

that maieriat documents not menlioae>l in his alTiiavit may be in his possession, 
even although the answer doss nol in express terms admit the existence of such 
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documents Saull v Brou/fte,L R i7Eq 402 Order for production of docuraenls 
must lbI!o^ an order as to ailidavit of dovuments In abs nee of such order as to 
affidavit Court cannot compel delendi 
account books allci:ed to be with them / 

Ind. Cas 991 Where a part) claims „ „ 

on the ^ound that they support his own title and do not relate to that of his 
opponent, tins affidaait must be taken as conclusive unless the Court can see from 
the nature of the case or of the documents, that the party has misunderstood the 
e 0 ect of tbc documents a6 Ch D 7-4 , set also Bulma/t v Younff 49 L T 736 
Out the Court inspue nfa party s affidavit to the contrary may or ler the production 
of the document Att Gtrt \ £'w/crro/», 10 Q B D 191 The omission of the words 
and neaer ha\e had from an aOidasit of documents is in tiselfa sufficient reason 
for ofdenag a further and better afnJasit Wtgstjff\ Anderson 39 L "i 332 


in question in the action it seems to me that every document relates to the matters 
in questioa in the aciioi** Brill I 1 m Combisme rtnxn Cures Pertivitn,il 
Q B D 62(63) 


Documeats produced. — A document produced in compliance with an order 
of discovery becomes an exhibit of the party at whose instance the order for dis 
covery IS passed and not of the party who ptoduced It A I R J921 Lah 328^4 
Lah L J 38J Where the plaint (T disputes the validity of the votes recorded in a 
meeting be is entiiled to inspection of the ' 

inspection will cause delay which ibe nat 
the plaintiCTa do not show that the inspection 
refusal of inspection t$ not wrong so as 
AIR 1925 Bom >0j<s26Bom L R 907>-84 Ind Cas 363 

13 CR S C. 0 31 , r. 13 ,S 129 second pnra ] The affidavit to be made 
, by a party against whom such order as is 

Affidavit of documents menlioned m the last preceding rule has been 

made, shall specify which if any of the documents tbeiein mentioned he objv,cts 
to produce, and it shall be in Form No 5 in Appendix C with such variations 
ai circumstances may require 


Scope '—Where an order as to affidavit of documents was obtained against defen 
danc who dies and hiS representatives have been brought on record, a fresh order as 
to affidavit must be obtained against them AIR 1925 Bom 3861327 Bom. 
I. R 694»8 o tnd Cas 21$ As regards conclusiveness of an afHdavit vide ihe 
judgment of L J in Birmingham ett Ca s 1 . & iV If' B/ Co (1913) 
3 K B at p 859 

14 [R S C 0 31 , r 14 , S. 130 ] It shall be lawful for the Court, at 
Produciion 0/ Hocurntnis *’>“ V'a‘imKy of my Bmt, to 

order the production by any party thereto, upon 
oath, of such of the documents in his possession or power, relating to any matter 
in question in such suit, as the Court shall think right , and the Court may deal 
with such documents, when produced, in such manner as shall appear just 

jce a document. Starker 

v L. R. 283 Production of 

■ "Oarbi shtre, (1920) A C 

ilie possessi wer 

priviledged ered 

to be produced in court Anderson v Bank of Briitsh Columbt 644 

uments ted 

Con Hoos 

B Ch 

ler 


be produced Mostyn v lYesl JHojf)n, 26 Ch. D 67 
C C H Vol. I— 6s 
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on a parly 
' production 
which there 
'A 56 L J 


to be adjusted between them respectively • 

1%!, , Kennedy v Wakejield, 39 L J » , . - , 

against company /or Iraud of directors, the company can be ordered to make 
discovery of documents Stokes v GrosvenOr,{ii^j) z Q B 124 


At what time— A plaintiff will not m general be allowed production from a 
defendant until he has delivered a statement of claim Casptnv Craddock 2 Ch D 
4lo-»34 L T 52 , see also />avies v Willeants, 13 Cb P 550 , Phillips v Phtlhps Ao 
LT 815 IS not as 1 general rule, 

entitled, tments before a statement 

ofdefenc oossible to say what the 

matters ^ . 4 Ex D 3 A defend int 

may obtain discovery of documents before a statement of defence has been delivered 
when such discoi is neressarv for the purpose of ascertaining what damage the 
plamtiO has a with the 

defence Aftg 

mg discovery ^5 

to m'lke an affidavit of documents before the acuvery < u>. w ~,dcJstone v 
Russel 57 L T 927 


Whatdocuments— ‘The rule as to discovery IS the exact contrary to that of' 
production You must set out every document you have in your possession) whether 
you are bound to produce them or not’ Pen Jeuel M R in Su/anstone v 
Ltshman 45 L T 360 The general rule is that a defendant is bound to 
discover all the facts within his knowlege and to produce all documents m 
his possession which are material to the CISC of the plMOUff Hoi.'.ever disagreeable 
itmiy be to make the disclosure, however contrary to his personal interests) 

i 

* nf 

IS 

It 

n 

Dickinson f party to a suit is requ red to 

make an sion and alleges m his affidavit 

as a reaso r « 'he possession of himself and 

a lb rd person as joint owners he is bound to state the nature of the joint 
Ownership R&vtlv Couan,29l- } Ch 768— £. R j Cli 495 


Affidavit of do uments '—The affidavit must sufficiently describe the 
documents for the purpose of identification Bewtekt v Cntham, 7 Q B D 400 
The affidavit of documents required from a party under rule 15 or rule 13 is 
ordinarilycondusneon the question whether the documents are m his possession 
or power unless a counter application is nude by the opponent 5 Pat L T 
550=1 P L T 668=58 Ind Cas 281 /ones v Afonie Video 5 Q B D 
556, ffailv Truman 27 Ch D 307 Order of discovery even m cases against 
corporate bodies cm b» secured without filing an affidavit by applying to 
Court for order of discovery against other party for d cuojenis in his possession 
relating to any matters orqaesiion in suit A 1 R 1922 All 1 = 44 A 
202 = 20 A L J 1 = 65 Ind Cas 984 Where an affidavit ha* been made m 
answer to an order for discovery of documents a further order will not be granted 
unless there are facts or admissions showing that documents are withheld 
Welsh Steam v Catir/f,36L T 352 It is not enough for the party applying for 
* 11 4 » ijj other party s 

as to documents to be 
the defendants answer 
may be tn his possession. 
It the existence of such 


:VC - 
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0 . 1 1 , r 14 ] 

documents ^ lull v Bro-vne, L R I 7 Eq 40 * 
must follow an order as to affidavit of do 
affidavit Court cannot compel dclenda 
account books aUe!.eJ to be ivitb them t 


Order for production of documents 


tie and do not relate to that of his 
. onclusivc unless the Court can see from 
hat the party has misunderstood the 
« • also Buli’i‘211 V Young 49 T 7^6 

the contrary may order the production 
of the document AH Gen \ £lmerson,io Q B D 191 The omission of the words 
and neier luve had* from an afiidavii of documents is in itself a sufficient reason 
for ordering a furihcr and better affidavit Wtgstaffs Andersoit^y^X. "1 33a 


m question in the action it seems to me that cscry document relates to the matters 
m question m the action** Brett f J v\ Combisnit Fmxn cure \ Feruvnfi,li 
Q B D 62(62) 

Documenta produced —A document pioiluced m comj I ance with an order 
of discovery becomes an exhibit of the pari> at xvho>e iiista ice the order for dis 
covery IS passed and not of the party uho pto luced II \ 1 R J9?l Lah 3 ^ 8*4 
l>ah L J 385 ^^here the plaini ffd spuies ihc sal l)t> of ilie votes recorded m a 
meeting be is eniuled to ins|>eciion of the docuenen s concerned But when such 
inspection Mill cause delay nh ch ihc nam c of i) e case wih not permit and when 
the plaintiffs do not 8ho\ that the nspettion vould yull any resuU in the r favour 
refusal of mspeciioti is not wrong so as 10 mer t rex e sal by the superior Court 
AIR 1925 Bom 105=936 Dom L R 907=84 Ind Cas ^63 

/ 13 [R S. C. 0 3 l, r. 13 ,S 129 second para ] The affidavit to be made 

f by a parly against whom such order is is 

} Affidavit of documents mentioned in the last preceding rule has been 
made, shall specify which if any of the documents therein mentioned be objects 
to produce, and it shall be in Form No 5 in Appendix C with such variations 
ai circumstances may require 

Scope —Where an order as to affidavit of documents was obtained against defen 
dant who dies and his rcpiesctitaiives have been brought on record, a fresh order as 
to affidavit must be obtained against them A I R 1925 Bom 386=27 Bom 
L R 694=s8g Ind Cas 315 As regards conclusivcness of an affidavit vide the 
judgment of //u«jr//i?3 L J in Birminshant etc Co s L W Ry Co (1013) 

3 fC B at p 359 

14 [R S C 0 31, r 14, S 130] It shall be lawful for the Court, at 
Producuon oUocuments ‘’”“8 pendency of any suit, to 

order the production by any party thereto, upon 
oath, of such of Che documents in his possession or power, relating to any matter 
in question in such suit, os the Court shall think right , and the Court may deal 
with such documents, when produced, m such manner as shall appear just 

Scope— A party to a suit only can be ordered lo produce a document. Starker 
V Rfrtalds, 22 Q if D 262 (365) , Eftferv Carter 6 T L R 283 Production of 
privilei,ed documents will not be ordered O Koutkev Darbi shtte, {1920) A C 
581 fhe general rule is that every document which are m the possession or power 
of ihe patties and which is material to the case and is n9t privileJged can be ordered 


10 be produced in court Anderson v Bank of Brifir/i rr//> > 
^^56) , Jones v Great Central Ry (1910) A 
by profession or legal privilege need not be 
between solicitor and client need net be - . 

310 C A., <9 5c4e»v fPbo// { 189 O P - e 

675 Instruetions and briefs to counsel or st • 
be produced J/ost^nv IVest Mostyn^ 26 Ch 678 , Curtis 
C C. H Vol. 1—65 


* d-<4 
‘cied 
tions 
I Ch 
1 D 
_ not 
Beaney, (1911) 
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p i8i A i.lociiment which solely relates to a party s case is also privileged 
Bewicks Graham 7 Q B D 400 Documents in possession of a party on behalf 
of another need be produced Feu y Guppy, 13 Beav 457 Production of a 
document may be resisted on the ground of public policy Hennasy v Wn^ht 
(1888) 21 Q B D 599 Aiiattc Petroleum Co v Anrlo Persian Oil Co Ltd, 
(1916) I K B 822 

Mere inab 1 ty to particularise instances of fraud in accounts, shauld not be a 
ground for refusing application for inspection of accounts 137 Ind Cas 636=(t932) 
M W N 93 -«A I R 1932 Mad 284 No ordercan be made under rule 14 against a 
party unless he has directly or indirectly adro tted the document to be in his 
possession or power 5 Pat L J 650^1? L T 668 = 58 Ind Cas 281 An order 
for production of documents follows an order as to affidavit of documents under 


R 233=5? L T 43=761nd.Cas 


roduced by a party 
• j 533 = 80 Ind Cas 604 

being produced A 

IR 350-19LW 3 SS -77 766 Where the order 

of the court is to produce a document under this rule the non compliance oi the 
order does not warrant the striking of the defence A I R >9** All 2K'»44 A 
565-20 ALT 4-'2-67lnd Cas 73 • see also 26 A L J 1376=112 Ind Cas 285 
A court cannot dismiss a suit under rule 21 for non compliance with an order by the 
court under rule I4 for production of documents A I R 1929AII 83=MSlnd 
Cas 464, 1933 M W N 9*7“ A I R 1933 Mad 870 


15 [R s C 0 31 , r 15 , S 131 ] Every parly to a suit shall be 
, ^ , entitled at any time to give notice to any 

Inspection of documents parly, in whose pleadings or affidavits 

pleadings or ^ made to any document, to produce 

™ such document for the inspection of the party 

giving such notice, or of his pleader and to permit him or them to take copies 
thereof , and any patty not complying with 
be at liberty to put any such document in evidei 
unless he shall satisfy the Court that such i 

tiile he being a defendant to the suit or that he had some other cause or 
excuse which the Court shall deem sufficient for not complying ivith such notice, 
in which case the Court may allow the same to be put in evidence on such 
terms as to costs and other vise as the Court shall think fit 


Scope —Rules 15—18 refer only to documents mentioned in the affidavits 
or pleadings As regards those documents it is proper and just that the 
opposite pjriy should have ihe same advantage as if those documents were fully 
set out m the pleadings or affidavits Quitter \ HeatUy 23 Cli D 42 Inspection 
of documents referred 10 in plead ngs incidentally and vhich are not material 
r-innnt hf* ria med hv the ooDos le parly A. 1 R 1923 Bom 73=46 B 866=3 

in the possession or power of 
■ Its non production 5 Pat 

*re IS no distinction between 
V. plaintiff only after he files 

this wrillen siatement 24 C W N 3oz=56Ind Cas 4,7 List of documcntsis 
10 be deemed part of phmt for granting inspection 135 Ind Cas 421 — 61 ML! 
704=34 M L W 654= A I R 1931 Mad 825 sec also 185 P W R 191 1 The 
parties can take c<^es of documents of which inspection is 

allowed ti Bom L R 402 = 2 Ind Cas 422 


10 tR S C 0 31 r 16 ] Notice to any party to produce any docu 
I , raenls referred to in his pleading or affidavits 

^ Notice to produce No 7 m Appendix C, with 

such variations as circumstances may require 

{ i 
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17 . ( R. S C. 0 31 ,r 17 , S 132 ] Ihe party to \7hom such notice 
^ , . IS given shall withm ten davs from the receipt 

EueV”"’“ deliver to the party giving the 
° Same a notice stating a tine within three days 

from the delivery thereof at which the documents or such of them as he 
does not object to produce, may be inspected at the office of his pleader, or 
m the case of Bankers books or other books of account or books in constant 
use for the purposes of any trade or busmen, at their usual place of custody, 
and stating which ^if any) of the documents he objects to produce and on what 
ground buch notice shall be m Form No. 8 jn Appendix C, with such varia 
tions as circumstances may require ^ 

Scope — As regar Is proper place of inspeciion of documents, vide S D 467, 
Preiiney\ Co'eJuiter Corporation (1SS3) 24 Cli D 376 , 

18 [R S G 0 31 , r IS Ss, 133 , 134 ) (i) Where the party served 
Order for mspecl.oo under rule >s ora, Is to give such 

notice of a time for inspect'on or objects to 
give inspection, or offers inspection elsewhere than at the office of his pleader, 
the Court may, on the application of the party desiring it make an order for 
inspection m such place and m such manner as it nny think fit Provided 
that the order shall not be made when and so f^ar as the Court shall be of 
opinion that it is not necessary either for disposing fairly of the suit or for 
saving costs 

( 2 i Any application to 1 isp^t documents except such as are referred to 
m the pleadings particulars or affidavits of the party igainist whom the appli 
Cation IS made or disclosed in his affidavit of documents shall be founded 
Upon an affidavit vliow ng of what documents inspection 1$ sought that the 
party applying IS entitled tOin>pect them and that they are in the possession 
' or power of the ocher party Ihe Court shall not make sucli order for inspec* 
tionofsuch documents when and so far as the Court shall be of opinion 
that It 13 not necessary either for disposing fairly of the suit or for 
Saving costs 

Scopa— The filing of an affidavit of documents under order XI rule 13 C P 
Code by one party does not preclude the other party from making a subsequent 
application for discovery anci m»pecuoo under Order IX r 18(2) 38 C 428 All 
the requirements of order XI rule 18 must be satisfied before an order under 
that rule can be passed AIR 1912 All 235 = 20 A L J 422=44. A 
565 = 67 Ind Cas 73 Suit cannot be dismissed under rule 21 when order 
under rule 18 is not obeyed A I R 1926 Suid 27=20 SLR 309-»96 Ind 
Cas 1003 Order of dismissal under r 21 is 10 be set aside if made in the absence 
of denial by the other party if the possession of documents sought to be inspected 
>n affilavjt after vards fouid improper A I R 1924 All 510=46 All 417—22 
A L J 199 = 80 Ind Cas 787 Under order XI r 18 (2) order of inspection can be 
made not only m respect of document mem oned in the plaint and written st'iiement 
and ihe affidavit but also in respect of other documents provided iheir relevancy 
IS proved or in the former their lelevancy is admitted A I R 1031 All •’21 = 
(1931) A L J 94 130 Ind Cis 7 Tact that inspection is sought for before 
witness statement is filed is no ground for refusing it 135 Ind Cas 745 = 55 ^1 
421 = 6 M L J 704 = 34^1 W N 654-A I R 193* Mad 825 1932 M W N 
984=A I R 1932 Mad S-’S 

19 [R S C 0 . 31 r 1 9A1 (i) Where inspection of any business 
books ts applied for, the Court may, if it thinks 
Verified copies fit, instead of ordering inspection of the original 

books, order a copy of any entries therein to be furnished and verified by the 
affidavit of some person who has examined the copy with the original entries 
and such affidavit shall state whether or not there are m the original book any 

Provided that nolwilhstandmg 
order inspection of the book 
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AIR 1927 Nag- 269=10 N L I 129 Documents mentioue 4 in the list must 
be produced at first hearing A J 11,1922 Paf 569=^ P L T 322 = 77 Ind Cas 
848 Unsusp Clous documents filei at 1 late stage sliouM not be rejected A I 
K 1924 Pat 200 = 72 Ind Cas 397 Where aemiiidari papers on loose sheets are 
filed a year after settlement of issues they should not be admitted 136 Ind Cas 290= 
it? ^ ^ T / R igji pat 275 , see also, 133 Ind Cas 371=34 

Al I \v f ti »T per discretion in reject 


R 736 = A I R 1931 
laie stage which could 
g jvexatious AIR 

1920 ^'lag 223=109 Ind Cas 195 Production of document can also be ordered 
under s 165 of the Evidence Act A I R 1923 Oudh 59-25 O C 286 = 70 Ind 
Cas 278 Inadmissibility of the document must be pleaded at the first bearing 
AIR 1928 Lah 428=10 Lab L J 370=109(04 Cas 728 


2 [S 139] No documenUry evidence in the possession or power of 
Effect of non proffocl.oo of ^=1 but has not 

documents produced in accordance with (he require 

nienis of rule t shall be received at any subse 
quent stage of the proceedings unless good cause is shown to the satisfaction 
of the Court for (he non production thereof, and the Court rt.ceiying any 
such evidence shall record the reasons foe so doing 

N B— For local amendments m Oudh, Patna and Rangoon vteU tn/ra 
Soope^Late production ofdocuroent should be discouraged lo+lndCa^s iP4= 
13 P L r 545 "*^ f ^ 1932 P 4 t 332 Document not produced in lime cannot be 
received A I R 1923 Oudh 59®“25 O C 286=70 Ind Cas 278 This rule is not 


1930 Pat 603=129 fad Cas Sa.seealsoAI R 1929 Pat 324=10? L T 356= 
120 Ind Cas 291 , A I R 1929 P C 99=(i9‘’9)A L J 246=49 C L J 327=33 
OWN 463 = 56 ml; 562=29 L W 674-10 P L T 301=31 Bom L R 
731 = 56! A ii9=S6C 1003 (P C)=ii4 Ind Cas 561 This rule is framed to prevent 
fraud by late production of suspiciou* docu nents The Court may if it is satisfied 
as to genuineness of document admit it AIR 1928 Rang 196 = 6 Rang 337= 
lit Ind Cas 472 , see also A I R 1929? C 99"(«929) 'V L J 246=49 C L J 327 
= 3aC W N 493=560 1003 (P C)=H4lnd Cas 561 It is incomplete discretion 
of Court to admit the documeits although filed late AIR 19*7 Pat 117=8 
P L T 255=“ 9 ^ 1*^6 Cas 968 It 15 m the discretion of the Court to admit dot,u 
ments not produced in evidence m first appeal at the re hearing obtained ou a 
review A 1 R (928 Cal 416=108 Ind Cas 246 Discretion of trial Court receiving 
documentary evidence at late stage must not be lightly interfered w th by Appellate 
Court A I R *928 Pat 555=7 Pat 589=iioIiid Cas 536 Once where docu 

ment oroduce 1 at la e stage was refused to be admitted by trial Court, neither the 
lower appellate Court nor the High Court would interfere with the discretion of the 
trial Court A I R I 933 Rang *74 

3 (S 140 ] The Court may at any stage of the suit rej-'-ct any docu 
^ ment which it considers irrelevant or other 

Rejection of irrelevant or ^jse inadmissihle, recording the grounds of 
inadmissible documents ygjgction 

Scope —'Where documents were put on endorsed 


!Se^”n ^the ground of insufficiency of stamp 534 = 34 P L R 417= 

A l’ R 1933 Lah 271 . see also 16 Ind Cas 834 . '929 Mad 522 

A r<! ld.ll ('ll Subject to the provisions of the next following sub rule, 
I*:* there shall be endorsed on every document which 

Endorsements on documents jj^g been admitted m evidence in the suit the 
admitted m evidence following particulars, namely 


fn'l the number and title of the suit, 

(J) Ihe name of the person pioduang the document, 
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17 . [ R.S. C. 0 31 ,P. 17 , S 132 ] I he party to whom such notice 
IS gnen shall wilhm ten da>-s from the receipt 
Time for mspec lon vshen nolice, deliver to the parly giving the 

nonce gj% CD same a notice stating i time Mitinn three days 

from the delivery thereof at which llic documents, or such of them as he 
does not object to produce, may be inspected at the otHce of his pleader, or 
in the case of Bankers' books or other books of account or books in constant 
use for the purposes of any trade or business, at Ihcir usual place of custody, 
and stating which (if any) of the documents he objects ta produce, and on what 
ground buch notice shall be m Form No. 8 jn Appendix C, with such varia 
lions as circumstances may require , ' i 

Scope — As re,,ir Is prO] cr place of insjKciion of documents, 5 B 467, 
Presinej/\ CoVAri/«r CaryWra/urt, (1083) J4 Ch D 3/6 , 

18 {R S C 0 31 , r 13 Ss, 133 , IS-i.) (1) IVhcreihc party served 
with notice under rule 15 omits to give such 
Order for inspection notice of a time for inspection or objects to 

give inspection, or offers inspection chevrhere than it the office of Ins pleader, 
the Court may, on the application of the party desiring it, nuke an order for 
inspection in such place and m such manner as it mi) ihink fit Provided 

that the order shall not be made when and so far as the Court shall be of 

opinion that it is not necessary cither for dispoim; fairly of the suit or fur 
saving costs 

( 2 j Any application to inspect documents except such as ire referred to 
m the pleadings, particulars or afRdav its of the party igamist whom tin. appli 
cation 1$ made or disclosed m hts adidivit of documents shill be founded 
upon an affidavit sliowmg of what documents in5p''rtion is soUkIu thit the 
patty applying is entitled to mipcct them and that ihvy arc in the po^iscssion 
' or power of the other party Uie Court shall not make such order for tnspcc 
tionofsuch documents when and so far as the Court shall be of opinion 

tbai it IS not necessary cither for disposing fairly of the suit or for 

saving costs 

Scope.~The filing of an iffiJavu nf documents under or Icr ?CI rule 13 C P 
Code by one part), does not prcctulc the other party from making 1 subsenuent 
application for discovery and io»pernon under Drier r 18 (j) 38 C 428 All 
the requirements of order XI rule 18 most he satisfied before in order tinder 
that rule can be passed \ I U 191J AH 23S»-o \ L J 422 = 44. A 
563 = 67 Ind Cas 73 Suit cannot he dsinsscd un Icr rule 21 wli n order 

under rule 18 is not obeyed % I U 1926 Snd ■‘7‘*2o b L K 309 ’96 Ind 
Cas 1003 Order of dismisiil under r 21 is 10 he set isi Ic f mile in ilie ibscncc 
of denial by the other piriy »f the ]K>ssession of documents sought to he mspecic 1 
in affilavit afterwards fouid improper A I K 1924 Alt 510 = 46 Ml 417 = 22 
A L J 199=80 Ind Cas 787 Under Order XI r >8 (z) order of inspection ca i be 
made not only in respect of document mentione I in the plaint in 1 written si iicment 
and ihe afBdavit bui also m respect of other documents provided their relevancy 
IS proved or in the former their relevancy is adrauied \ I R 1931 All 221 = 
(1931) A L J 94- 130 Ind Cas 7 Fact that inspection is souj^ht for before 
witness statement is filed is no ground for refusing n 135 Ind Cas 745’=’55 M 
421=6 M L J 704=34 M W N 654=A I R 193 * 835 , 1932 M W N 

984=»A I R 1932 Mad 825 

19 IR. S C 0 . 31 r 1 9 AI (/) Where inspection of any business 
books IS applied for, the Court may, if it thinks 
Verified copies fit, instead of ordering inspection of the original 

books, order a copy of iny entries tlieiem to be and verified by the 

affidavit of some person who has examm 
and such affidavit shall slate whether 
and what erasures, interlineations or all 

that such copy has been supplied, the Courr may order inspection of the book 
from which the copy was made 
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p i8i A ilocument which solely relates to i party s case is also privileged 
BtMtcli V Graham, 7 Q B D 400 Documents in possession of a party on behalf 
of another need be produced Feo v Guppy, 13 Beav 457 Production of a 
document may be resisted on the ground of public policy Hennessy v 
(1888) 21 Q B D 599 AiiiUc Petroleum Co v Anglo Persian Oil Co Ltd, 
(igtG) I K B 822 
Mere inability to i 
ground for refusing 
M W N 93 ^A I R ^ . 

party unless he has directly or indirectly admitted the document to be in bis 
possession or power 5 Pat L J 630=1 P L T 668=5® ^■^d Cas 281 An order 

for production of documents follows an order as to affidavit of documents under 
order XI r 11 When that order is passed against a party he can say that so 
long as the opposite party has not established his title to the property m respect of 
which that order is sought it « not open to the court to disclose the documents 
A 1 R 1923 Pat 337= 1923 Pat i 43 “iPat L R 233 = 3? L T 43 = 76 Ind. Cas 
991 The court should first determine whether the party who seeks to inspect the 
documents is entitled to do so and if so, whether he is entitled to the right at that 
stage of the proceeding The court can and must exercise discretion as to whom it 
IS M ng to permit to conduct on inspection of the documents produced by a party 
AIR i924 Mad 846 = 47 Mad 934= 47 MLJ 46o=2oLW S33 = 8oInd Cas 604 
This rule contemplates further orders being passed on document being produced A 
IR 1924 Mad si2 = 46MLJ 35o=i 9LW 355 = 77 Ind Cas 766 Where the order 
of the court is to produce a document under this rule, the non compliance of the 
order does not warrant the striking of the defence A I R 192* All 235=44 A 
Sfis-ao A. L J 432 = 67 Ind Cas 73 , sec also 26 A L J 1376-112 Ind Cas 285 
A court cannot dismiss a suit under rule 2t for non compliance with an order by the 
court under rule 14 for production of documents A 1 R 1929AU 83=n5lnd 
Cas 464 1933 M W N 927»A I R 1933 Mad 870 

16 [R S C 0 31 , P 15 , S 131 ] Every parly to a suit shall be 
entitled at any time to give notice to any 
Inspection of documents other party, in whose pleadings or afSdavits 
'’‘=*‘‘'”8= " leterenS is made lo any documint, to produce 
such document for the inspection of the party 
giving such notice, or of his pleader and to permit him or them to take copies 
thereof , and any party not complying with such notice shall not afterwards 
be at liberty to put any such document in evidence on his behalf m such suit 
unless be shall satisfy the Court that such document relates only to his own 
title, he being a defendant to the suit or that he had some other cause or 
excuse which the Court shall deem sufficient for not complying with such notice, 
in which case the Court may allow the same to be put in evidence on such 
terms as to costs and otherwise as the Court shall think fit 

Scope— Rules 15—18 refer only lo documents mentioned m the affidavits 
or pleadings As regards those documents 11 is proper and just that the 
opposite p^riy should have the same advantage as if those documents were fully 
set out m the pleadings or affidavits QutUerv Heailey, zi Ch D 42 Inspectioa 
of documents referred to m pleadings incidentally and which are not material 
cannot bd claimed by ihe opposite party A 1 R 19*3 Bom 73=46 B 866=3 
Bom L R 1255 = 66 Ind Cas 8 Do ument not in the possession or power of 
the person called upon 10 produce It is a good cause for its no i production 5 Pat 
L J 55®°®* P L T 668 = 5 ®!^^ Since there is no d siinction between 

documents sued upon and documents relied upm by plaintiff only after he files 
this written statement 24 C W N 302— 56 Ind Cts 457 List of documents is 
to be deemed part of phmt for granting inspect on 135 Ind Cas 421 = 61 M L J 
704=34 M L W 6}t=A I R 1931 Mad 825 see also 185 P W R iptj Tm 
parties can take copes of documents of which inspection is 

allowed It Dorn L R 402 = 2 Ind Cas 422 

16 [R. S C 0 . 31 r. 16 ] Notice to any party to produce any docu 

t , menu referred to in his pleading or affidavits 

^Notice to produce shall be m Form No yin Appendix C, with 

such vanations as circumstances may require 

{ \ ^ 
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17. [ R. S C. 0 3l,r 17 ;S 132 ] Ihe party to whom such notice 
T - , IS ci\en shall within ten da}s from the receipt 

iiotice\ucn'°*^^^ notice, deliver to the party giving the 

^ same a notice stating n tine withm three days 

from the delivery thereof at which the documents or such of them as he 
does not object to produce, may be inspected at the office of his pleader, or 
m the case of Bankers' books or other books of account or books in constant 
Uie for the purposes of any trade or business, at their usual place of custody, 
and stating which ^if any} of the documents he objects to produce, and on what 
ground buch notice shall be in Form No 8 jn Appendix C, with such varia 
tions as circumstances may require • i 

Scope — As te^arUs proper place of inspection of documents, vide 5 B 467, 
Prestneys ColehesUr Corpotiition (1SS3) 24 Cb D 376 1 , 

13 [R S C 0 3l, r 13 Ss, 133, 134) (i) IVhcretlie party served 
. with notice under rule le omits to gue such 

Order for laspecfon ^ mspecfon or objects to 

give inspection, or offers inspection elsewhere than at the office of Ins pleader, 
the Court rosy, an the application of the party desiring it make an order for 
inspection in such place and m such manner as it may think fit Provided 
that the order shall not be made when and so far as the Court shall be of 
opinion that it is not necessary either for disposing fairly of the suit or for 
saving costs 

(2) Any application to inspect documents except surh as are referred to 
in the pleadings, particulars Of affidavits of the party Tgainist whom the apph 
cation IS made or disclosed m ins affidavit of documents shill be founded 
upon an affidavit siiowmg of what documents inspection is sought that the 
party applying 1) entitled to m>pect them and that they are in the possession 
' or power of the other party Ihe Court shall not mike such order for mspec 
lion of such documents when and so fat as the Court shall be of opinion 
that It IS not neces>ary either for disposing fairly of the suit or for 
saving costs 

Scope— The fiJint 0/ an affilavii of documents under order XI rule 13 C F 
Code by one party, does not preclude the other party from making a subsequent 
application for discovery ana inspection under Order IX r 18(2) 38 C 428 All 
Ihe requirements of order XI rule 18 must be satisfied before an order under 
that rule can be passed AIR 1912 All 235*^20 A L J 422 = 4+ A 
565 = 67 Ind Cas 73 Su t cannot be dismissed under rule 3i when order 
under rule 18 is not obeyed A 1 P 1936 Sind •’7 = 20 SLR 309-96 Ind 
Cas 1003 Order of dismissal under r •’i is to be set aside if made in the absence 
of denial by the other parly if the possession of documents sought to be inspected 
in affilavit after yards foutd impiopcr A 1 R 1924 All 510=46 All 417 = 22 
A L I 199=80 Ind Cas 787 Under order XI r 18 (2) order of inspection can be 
made not o ily in respect of document mentioned m the plaint and written statement 
and the affidavit but also in respect of other documents provided their relevancy 
IS proved or in the former tbcir televancy is admnied AIR 1931 All 221 = 
{1931) A L J 94=130 Ind Cas 7 Fact that inspection is sought for before 
witness statement is filed is no ground for refusing it 135 Ind Cas 745=55 M 
421 = 6 M L J 704=34 M W N 6 s 4 = A I R 1932 Mad 825, 1932 M W N 
984= A I R 1932 Mad 825 

19 [R. S. C. 0 31 P 1 9A) (7) Where inspection of any business 

Verified comes applied for. the Court may. if it thinks 

a copes fit, instead of ordering inspection of the original 

books, order a copy of my entries therein to be furnished and verified by the 
affidavit of some person who has examined the copy with the original enlries 
and such affidavit shall state whether or not there are m the original book any 
and what erasures, interlineations or alterations Provided that notwithstandine 
that such copy has been supplied, the Courr may order inspection of the bonk 
from which the copy was made 
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(*) Where on an application for an order for inspection privilege is claimed 
for any document, it shall be lawful for the Court to inspect the document, 
for the purpose of deciding as to the validity of the claim of privilege 

(3) The Court may on the application of any party to a suit at any time, 
and whether an affidavit of documents shill or shall not have already been 
ordered or made, make an order requiring any other party to state by affidavit 
whether any one or more specific documents to be specified in the application, 
IS or are, or has or have at any time been in his po session or power , and, if 
not then in his possession when he parted with the same and what has become 
thereof Such application shall be made on an affidavit stating that in the 
belief of the deponent the party ngainst whom the application is made has, or 
has at sometime had, in his possession or power the document or documenas 
specified in the application, and that they relate to the matters m question in 
the suit, or to some of them 


20 IR S C. 0 31, r 20 , S 135] Where the party from whom discovery 
of any kind or inspection is sought objects to 
Premature discovery same, or any part thereof, the Court may, 

if satisfied that the right to the discovery or inspection sought depends on 
the determination of any isme or question in dispute, in the suit, or tbit for 
any other reason it is desirable that any is>ue or question in dispute m ihe 
suit should be determined before deciding upon the right to the discovery or 
inspection order that such issue or question be determined first, and reserve the 
question as to the discovery or inspection 


21 [R S C. 0 31, P 21 , 136] Where any party fails to comply 

, wUh any order to answer inletrogatories, 
discovery or inspeuion of documents, he 
Jor discovery ^ plaintiff be liable to have hiS suit 

dismissed for want of prosecution and if a defendant to have his defence, jf any, 
struck out and to be placed m the same position as if be had not defended, and 
the party inletrogawng or seeking discovery or inspection may apply to the 
Court for an order to that effect, and an order may be made accordingly 


Scope -~The Court should not exercise the powers given to it under this rule 
except in extreme cases 5 C 707=*S C L R » AWN 1897^140 The 
power to dismiss pliint under th s rule is optional and not obligatory Hartley v 
Omix 34 L T 752 I Henne iy v Lyell tV N (1882) ij7 The powers conferred 
under this section should not be exercised in dismissing the plaint CPs unless the 
omission or neglect lo comply is not culpable one on the pliumff’s part Cardwell 
V Tamhnson, 54 L J Ch 957 , WtliOA v Raffalovitch 7 Q U D 561 So also 
the power of striking out the defence shoul 1 not he exerr srH I rrhii, Twy croft w 

• las no power 

to ■ 84P L R 

191 • • of the defend 

ants or a wilful auerapt to disregard the order of the Court, an order 
under s 136 of the Civil Procedure Code is appropriate 7 C L J 295 
A party to a suit failing to comply with an order for production or 
inspection of documents can be dealt with only m the manocr prescribed by Order 
XI, rule 21 and is not punishable under s 175 or any other section of the Penal Code 
15 P \V R i9tO=5lnd Cas 842 Defendant fading to comply with order for 

cing further evidence 

. ■ but defence under r 21 

« ■ • last resort AIR 

iqsqLah 75o=»li Lah 2og=»i2i Iiid.Cas 421, 65 Ind Cas 661 Wilful means 
act done deliberately and intentionally so that the mmd of the party concerned is 
with the act A I R 1929 Lah 7W Negl gence does not amount to wilful default 
and in such cases in order under this rule should not be passed A. I R 1929 
All 7Sn it IS only when an order under rule 18 has been made and not complied with 
that vhe Court can dismiss a suit under role 21 AIR 1926 Sind 372 = 20 S L 
jo,)-«Q 61 nd Cas- tool. Oriler under r 21 ran he passed only when there is 
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piCMous orJer under r ii andi s not complied with A I R 1926 Ail 553=24 
A. L. J 589 = 96104 Cas 16 Opportunity should always be given lo the dcicndant 
disobejmg Court’s order to sho V Cause why Ins defence should not be struck out 
A I R 1925 Dora 086 = 27 Bom L. R 691 = 89 Ind Cas 215 , sec also 67 Ind Cas 
73 = 44 V 565 = A I R 1923 A 3js=2oA L J 422 Suit should be dismissed 
under rule 31 forn on compliance wuh orler under the same rule only alter the 
Court IS satisfied that the plaintifl is avoiding fair discovery A I R 1925 Cal 
66=5 oC L- j 397 = 73 Ind Cas 8,9 The proper remedy for the party seeking 
the discovery, the order respecting which has not been complied wuh by the other 
pari), IS loapply stay prCK-ccdings or to disnaiss the suit 4 P L J 394=’4S fnd 
Cas 711 This rule which speaks of only lotcrrogaiorics or inspection and does 
not apply to proJuriion A 1 R 1 924 Mad 583 = 46 M L J 350=19 L W 353 = 
(1924) M W S 340=77 Ind Cis 776 Non cotnpliince with ihc order of the Court 
amounts to comcmpi for which he nw) be dealt with nnd ihe party continues in 
wmempt lilt the order is obe>ea A 1 R 1929 Cal li7=S5 C 1110=115 Ind 


Appeal. — Order of dismissal of a suit under order 1 1 rule 2f by a Court without 
ju tsdtcooa ts a decree and hence appealable A t R 1927 Cal 158=98 Ind Cas 70. 

^ *923 Ring 2iS = 3 Rang 63 = 8$ Ind Cas 751 An appeal lies from an 

r lu V rule 21 A I R 1930 Cal 426=34 

C W N 220 = 126 Ind Cas 781 An appeal i» cOTipcicm agaiiisi an or Icr disraissu j, 
a suit under rule 3 1 J37 lud Cas 842 = 1932 M W \ 301= A I R 1933 Mad 316 

Review — An order of dismissal purporting to be made under order \I, rule 2X 
IS a decree and hence a review |,c from ii \ I R lO', Rang 218-88 Ind Cas 
761 Court cannot review us order under s 151 passed under \I rule 2i, since 
such an order is appealable \ I R 1937 CaJ 158 = 93 Ind Cas 70, but see J4 

Bom. L R 714 

22 [R S C 0 31) r 24] Any paity may at the trial of a suit, use 
Usinvanswers to interroira evidence any one or more of the tnswers or any 
loncs lt inir '■'•“■•"ea pa„ <,( ^ ansuer of Ihe opposite parij. to 
ihtertogatones without putting in the others 
or the whole of such answer Provided alwa>3 that in such^ase the Court may 
look at the whole of the answers, and if it shall be of opinion that any others 
of them are so connected with those put in that the last mentioned answers 
ought not to be used without them, it may direct them to be put in 


Scope— Under Order XI, rule 22, C P Code, the answer or portions of the 
answers obtained to interrogatories served in a case arc admissible as against ihe 
party answering them though great caution should be exercised m using ihem as 
evidence 39 Ind Cas S93 , iVuyf/js' Lay/on (1911)2 Ch 71 


23 [R S C 0 31, P 

Order to apply 10 minors 


29] I his Order shall apply to minor plamtifis 
aoD dfifendoDts^ and U> ihe nmif Xrjands and 
guardians for the suit of persons under disability 


ORDER XII 


Admtsstom 


1 IR S C 0 32 r. 1 ] 

Notice of admission of case 


Any party to a suit may give notice, by bis 
pleading or otherwise in writing, that he admits 
the truth of the whole or any part of ibe case of 
any other party 


Scope— Court is not bound by the admission made by the party on a pure 

ipicsiion of law 76 Ind Cas 255=A I R 1923 Nag ioi=i3 N L. U 200 

ice m consiruing ailmission (herein Court ought 
c A I R t924 Ivag 129 = 78 Ind Cas 542 , 
i k J 525 An admission made for ihe purpose 
„ a new trial Dawson v G C Rail Co , 88 L J 

K B 1177 Leave may be given 10 withdraw admission on terras HoUts v 

Burton (1892) 1 Cb 226 
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2 [R S C 0 32, r 2,S 128] Either party may call upon the other 

Nonce to admit documents document, saving all just 

exceptions , and in case of refusal or neglect to 
admit, after such notice, the cos s of proving any such document shall be paid 
by the party so neglecting or refusing, whatever the result of the suit may be, 
unless tbe Court otherwi’,e directs , and no co ts of proving any document shall 
be allowed unless such notice is given, except where ihe omission to give the 
notice IS, in the opinion of the Court, a saving of expense 

3 [R S C 0 32, r 3 ] A notice to admit documents shall be in 

Form of notice Form No 9 in Appendix C, with such variations 

as circumstances may require 


4 [R S C 0 32, p. 4 ] Any party may, by notice in writing, at any 
Nonce to adm t facts 

Gxed for the hearing, call on any other party to 
admit, for the purposes of the suit only, any specific fact or facts mentioned in 
such notice And in case of retusal or neglect to admit the same withm six 
days after service of such notice, or within such further time as may be allowed 
by the Court, the costs of proving such fact or facts shall be paid by the party 
so neglecting or refusing whatever the result of the suit may be unless the 
Court otherwise directs Provided that any admission made in pursuance of 
such notice is to be deemed to be made only for the purposes of the particular 
suit and not as an admission to be used against the party on any other occasion 
or in fa\our of any person other than the pirty giving the notice Pro 
nded also that the Court may at any time allow any party to amend or with 
draw any admission so made on such terms as may be just 

5 [R S C 0 32 r. 5] A notice to admit facts shall be in Form No 

„ . to m Appendix C, and admissions of fa^'ts shal 

Form of admissions be in Form No. i: in Appendix C with such 

Variations as circu^nstances may require 

0 [R S C 0 32 r 5 ] Any pnrly may at any stage of a suit, where 
JudjmeMoiadmi.s.ons admusions of fact hais been made, eilher on 
the pleadings, or oiherwise, apply to the Court 
for such judgment or order as upon such admissions he may be entitled to, 
without waning for tbe determination of any other question between the 
parties and the Court may upon such application make such order, or give 
such judgment, as the Court may think just 


N B — For local amendments in Madras, Patna and Rangoon vide m/ra 
Scope— The power to give judgment on admission is discretionary Mellor v 
StcUbotUm 5 Ch D 342 , he lynght (1895)2 Ch 747 , 13* Ind Cas 796=8 O \V 
N 762 = A I R 1931 Oudh 321 No waiver is impl ed if parly does not apply 
under this rule Tildesley \ Harper! Ch D 4'‘3 In order to bar a judgment on 
an admiss on it must be clear and unequivocal ChiUon v London Cor 7 Ch D 
735 . Hughes V London 8 T L R 81 . A I R 19^7 Sind 25=97 Ind Cis 623 , 
A I R 1924 Cal 1920 = 82 Ind Cas, 348=270 W N 783, 51 Ind Cas 836=23 
C W N 1017, 14s Ind Cas 705=34? L R 8S4=A I R 1933 Lah 403 The 
Court IS not bound to pass a judgment upon an admission AIR 1929 Lah 569= 
21 Lah L J 207=116 Ind Cas 33®, A I R 1924 Cal 190=82 Ind Cas 348=17 
C W N 283 , A I R 1924 Rang 144=1 ttang 580=77 Ind Cas 382 This rule 
appl es to admission of facts and not purely of law AIR 1929 Lah 569=11 Lah 
L J 207=116 Ind Cas 3 jO Plaintiff is entitled to the decree in the strength of 
defendant’s admissions and oen m his absence the suit should not be dismissed 
A I R 1929 Lah 830 = 31 P L R 441 = 122 Ind Cas 465 The object of the rule 
IS to get a speedi judgment The rule is uideenough to afford a reJ ef not only in 
cases of admission made m the pleadings but also made otherwise A f, R 926 
Sind 119=20 SLR 216 = 92 Ind Cas 562 Under O Xlf rule 6, admission holds 
good even in respect of a port on and the party is eniiiled to judgment thereon to 
the extent of the admission at tbe discretion of the court 45 C 138 = 22 C W N 
204 = 28 C Im 7 498=44 Ind Cas ajJ 
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Appeal— Vide 33 C \V N 1017 = 54 Ini fas 836 , 

7 [R S C 0. 32, r 7] An affiJavit of the pleader or lus clerk, of the 
due signature of any ndnussions made m pur 
Affidavit of signature suanceof any notice to adimt docimenis or 

acts, shall be sufbi.ient evidence of such admissions, if evidence thereof is 
required, 

S [R S C 0 32, r 8 ] Notice to produce documents shall be in Form 
- . , No. ta m Appendix C, witl) such variations as 

Notice to produce documents ctrcumsiances may require An affidavit of the 
pleader, or his clerk, of the service of any notice to produce, and of the time 
when u was served, with a cop/ of the notice to produce, shall in all cases 
be sufficient evidence of the service of the notice, and of the time when it was 
served 

9 [R S G 0 32, r g] If a notice to admit or produce specified 
~ documents which are not necessary, the costs 

occasioned theicby shall be borne by the party 

giving such notice 


ORDER. XHI 

Produ hen, Imfioundtuj unJ littuyn of Do uments 
1 [SS) 138, 140] (t) Tie parties or their pleaders shall producei at 
D«cum«ur5 „ l„ >'>' / >' ‘'’f d^curntnlary 

produced ai first heanne evidence of every description in tlieir ion 

or power, on which tliey intend to rely, and 
which hai not already been filed in Court and all documents which the 
Court has ordered to be produced 

(s) The Court shall receive the documents so produced provided that 
they are nccompinied by an accurate list thereof prepared in sucli form as the 
High Court directs 

N B —For local amendments in Oudh, Patna and Rangoon vide in/ri 
Scope— This rule has been enacted wtlh the object of preventing fraud by the Ute 
prodrciion of suspicious dO'‘umeni$ U cannot therefore be so construed as to shut 
out formal evidence beyond susp cioo such as certified copies of public documents 


produced has been manufactured then court exercises its discretion wrongly m 
rejecung a document on the ground of delay AIR 1928 Pat 537=110 Ind Cas 
83 i,seeaIsoA f R 1928 Mad 5i6«5i M 472=27 L W 520=55 M L. j 34= 
no Ind Cas. x6 , A I R 1928 Pat 794=114 Ind Cas 194 This lule does not bar 
the court from allowing at its discretion documents produced after first hearing 

also 45 C S78-3S M L J 
• “ 50=20 Bom L R 1022=45 

C L J 621 In the absence 
r. discretion to receive evidence 

• Pat 517=2 P L R X Civ =78 Ind Cas 489 
' O C 286— 70 Ind Cas 278 AIR 1926 Mad 

*56=93 Ind Cas 16 T lal courts discretion 
- t. XIII rule 2 after the date of first hearing is final 
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A I R 1927 Nag 269=10 N L J lag Documents mentioiied in the list must 
be produced at first hearing A I R, 1922 Pat 569=4 P L T 322 = 77 Ind Cas 
8i8 Unsuspicious documents BieJ at a late stage shouW not be J-e;er/ed A I 
R 1924 Pat 208=72 Ind Cas 397 Where zemi^ari papers on loose sheets are 
filed a year after settlement of issues they should not be admitted 136 Ind Cas 290= 
^2t 375 , see also, 133 Ind Cas 
■ SI Mad 512 Proper discretion in reject 

736 =A I R 1931 
stage which could 

j 7 ave vexatious A I R 

iniS Nan- lOQ Ind Cas 19s I'rouuci o « — jn also be ordered 

SL s ?64 oi-The Eildence 1923 Oudfa 59-250 C 286=70 Ind 

Cas 278 Inadmissibiliiy of ‘^e dMument must be pleaded at the first hearing 
A I R 1928 Lah 438=10 Lah L J 37o=io9lnd Cas 728 

2 [S 139] No documentary evidence in the possession or power of 
^ P^'ty which should have been but has not 

Effect o non pro u produced in accordance with the require 

ments of rule t shall be received at any subse 
quent stage of the proceedings unless good cause is shown to the satisfaction 
of the Court for the non producUon thereof, and the Court receiving any 
such evidence shall record the reasons for so doing 

N B— For local amendments la Oudh, Patna and Rangoon vi(fg tnfra 
Scope —Late production of document should be discouraged 104 Ind Cas 104= 

13 P L r S45=A I R 1933 Pat 332 Document not produced m time cannot be 
I 0 I T> n-.-! n Hh £ 0=25 0 C 286=70 Ind Cas 278 This rule is not 


1930 Fat 603=129 Ind Cas 82 , see also A 1 K 1929 rat x « as'’— 

laoltid Cas 291 AIR 1929 P C 99 = {i929)A L J 246=49 C L J 327—33 
C W N 463 = 56 ML/ 562=29 L \V 674 = 10 P L T 301=31 Bom L R 
73^ = 56! A ]19=56C 1003 (P C)— 114 Ind Cas 561 This rule is framed to prevent 
fraud by late production of suspic ou» documents The Court may if K ts satisfied 
as to genuine less of docuRie u admit it A I R 1928 Rang 196 = 6 Rang 337 = 
III Ind Cas , see also A I U 1929 P C 99“(i929) V L J 246=49 C L J 327 
= 33 C W N 493 $6 C 1003 (P C)=ii4lnd Cas 561 It is incomplete discretion 
of Court 10 admit the documeits although filed late AIR 1927 Pat 117=8 

P L T 255=93 Ind Cas 968 It 1$ m the discretion of the Court to admit docu 

ments not produced in evidence in first appeal 
review A 1 R 1928 Cal 416=108 Ind Cas 246 
be hg’ 

= IIQ ^ >^4 3jvr V. 

. I „ „ . ^ admitted by trial Court, neither the 

lower appellate Court nor the High Court would interfere with the discreuon of the 
trial Court A I R 1933 Rang 174 


3 ts 140 ] The Court may at any stage of the suit reject any docu 
Rejecuon of irrelevant or ,^ 5 ^^ It considers irrelevant or other- 

inadmissible documents inadmissible, recording the grounds of 

such rejection 


Scops— Where documents were put on record but not admitted or endorsed 
under rule 4 as result of judicial determination the Court can reject them under th s 
rule, on the ground of insufficiency of stamp 143 Ind Cas 534=34 ? L R 417 = 
AIR 1933 Lah 271 , See also 16 Ind Cas 834 , 1929 Mad 522 


4 [S 141) (0 Subject to the provisions of the next following sub rule, 
. ** endorsed on every document which 

I aoc lents admitted in evidence m the suit the 


Endorsements a 
admitted in evidence 


following particulars, namely - 


’a) the number and title of (be suit, 

[b) the name of the person ptoduang the document, 
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Tc) the date- on- which it was produced, and 
a statement of its having been so admitted , 
and the endorsement shall be signed or initialled by the Judge 
(2) Where a document so admitted is an entry in a book, account or record, 
and a copy thereof has been substituted for the original under the next follow 
mg rule, the particulars aforesaid shall be endorsed on the copy and the endorse 
ment thereon shall be signed or initialled by the Judge. 

N B — tor local amendments m Oudh and Rangoon, vide i/t/rj 


Scope — Judge should endorse statement with his own hand that a document 
IS passed or admmed by the person against whom it is used and a document 
not so endorsed will not he read or allowed to be used m evidence 38 
A 627 = 31 M L I 607=14 A L J 1248=19 O C 192 = 18 Bom L. R 
1037 = 21 C W N 130=25 C L J 363=10 Bur L T 140=43 1 A 12 (P C) 
=361nd Cas 104,43106 Cas 323,79lnd Ca* 74“*A I R 1924 Lah 548=sLah 
227 Tlic provisions of this rule must be complied wiih strictly Endorsement 
should bear name of person tendering the document 111 evidence and the date of 
such lender Documents do not r/iO/ir/<2 become evidence in the case without any 
formal proof merely by stamping them with date of fil ng AIR 1927 Lah 
115=8 Lah 1=28 P L R 45S=looIod Cas 721 , see also AIR 1928 Lah 
142=9 Lah 4=29 P L U 331 Documems not endorsed as admitted by trial 
court cannot be read or altoued to be used as evidence m (lie case 27 P L R 
S44=8 Lab L J 493>*9S Ind Cas 998 Wliere the trial Court omus to comply 
with requirements of Or ler Xllt rules 4 and 5 and 11 is not clear what documents 
are admitted in evidence and what taken into cons deration to come to decision the 
case should be remanded for proper iral although there is no objection to the 
procedure in grounds of vppeal A 1 R 1928 Lah 142 = 9 Lah 4 = 29? L R 
331 = 110 Ind Cas 832 Ic does 1 ot amount 1 1 al <1. by ihe 1 idgc where a third 
person places Ins in iials by rubber stamp AIR I9 9 NlvcT 522=56 M L j 
633=29 L W 633 = i'’oInd Cas 879 A document endorsed without considering 
Its admissibility cinnot be deemed to Ik: admitted <0 evidence and can be 
rejected inspite of such endorsement A I R 1929 Mad 522 = 56 M L J 633 = 29 
L W 633 = 120 Ind Cas S79 Where document was produced behind the back of 
opponent on a day not set down for hearing the case and Court was induced to 
endorse requirements of rder \(II r 4 on it on that day the opponent can evil for 
further proof of document AIR 1927 Lah 679=9 Lah L J 347*104 Ind Cas 
146 , see also^A I R 1928 Lilt 432=6 Lah 224=30 P L R 154 Where 
document duly proved was received and endorsed by commissioner appointed to 
take evidence and the Court received the same without endorsement party not 
ord and is evidence AIR 1929 
• The fact of judge sending for records 

^ uenis with them does not amount to 
their admission as evidence the documeols must be endorsed as prescribed by 
Order XIII, r 4 31 P L. R 250 Where documents produced by party are 

'iViW. «gaTriw.\i> itii vn faU VVcrt vVitiy 

not marked as exhibits is mere irregutaiuy AIR 1033 Sind 379 The practice 
of putting seal on document immediately after production and thereby exhibiting 
them IS not proper 132 Ind Cas 481 = 13 Lah 132=32 P L R 482=A I R 1931 
Lab 546 Where xlocument is in evidence, the admission cannot be 

questioned at any stage of same suit on ground of insufficiency of stamp Court 
admitting document''cannol review ns own oroer of admission A. I R 1933 
All 811 


5 [S 141 A 1 (i) Save in so far as is otherwise provided by the Bankers' 
„ J , ^ Books Evidence Act, i 89 r,* where a document 

,"Kk/ ■" 

accounts and records leller book or a shop book or other accouirt in 

current use, the party on whose behalf the booK 
Or account is produced may furnish a copy of the entry 

(2) Where such a document is an entry in a public record produced from a 
public office or by a public officer, or an entry in a book or account belonging 


C.C H Vol 1—66 


XVlll of 189* 
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AIR 1927 Nag 269=10 N L J 129 Documents mentioned m the list must 
be produced at first Iieinng A / K, 1922 Rat 569=4 P L T 322=77 Ind Css 
848 Unsuspicious documents filci at 1 late stage shouM not be rejected A I 
R 1924 Pat 208=72 Ind Gas 397 Where zemiiidari papers on loose sheets are 
filed a year after settlement of issues they should not be admitted 136 Ind Cas 290= 
10 Pat 388=13? L T 33l=-A I R 1931 Pat 375 , see also, 133 Ind Cas 37*'=34 
M L W 528*1931 M W N 3io=ArR igjr Mad 512 Proper discretion in reject 
mg the document should not be interferred in appeal 34 P L R 736= A I K 1931 
Lab 892 Evidence sought to be produced at an abnormally late stage which could 
have been produced at proper time should be excluded as_^ng _^Natious AIR 
1028 Natr 223=109 Ind Cas 195 Production of document can also be ordered 
under s 16 ! of the Evidence Acl A I R 1923 Ondh S9-2! O C 286-70 Ind 
Cas 278 Inadmissibiliiy of the document must be pleaded a^ the first hearing 
A I R 1928 Lah 428=10 Lah L J 37o=lo9lnd Cas 728 


2 [S 139] No documenlary evidence in the possession or power of 
, , , „r parly which should have been but has not 

Effect of non production been produced in accordance with the require 

locumen s ments of rule t shall be received at any subse 

quent stage of the proceedings unless good cause is shown to the satisfaction 


of the Court for the non production thereof, and the Court receiving any 
such evidence shall record the reasons for so doing 

R — Fnr local amendments in Oudh, Patna and Rangoon, vidt tnfra 
Sac 


13P L 

receive 
apphea 
posses' 
ments 
But pn 

1930 Par ooj—1^9 


no Ind Cis 291 AIR 1919 P C 99'»(i9?9)A L J 246-49 C L J 3 a ?-33 
, *•-, n T -r 301 — 31 Bom L R 

. 13 framed to prevent 

ly if It 13 satisfied 


96-6 Rang «7» 


• 246—49 c , , ^ . 

J ncompleie discretion 

1927 Pat 117=8 

P L A = ‘ “ y— ' 3 ourt to admit dotu 

ments not produced in evidence m first appeal at the re hearing obtained on a 
review AIR 1928 Cif 416 = 108 Ind Cas 246 Discretion of irial Court receiving 
be lightly interfered with by Appellate 
• =110 Ind Cas 536 Once where docu 

V J admitted by trial Court, neither the 

lower appellate Court nor the High Court would interfere with the discretion of the 
trial Court A I R 1933 Rang 174 

3 [S 140 ] The Court may at any stage of the suit reject any docu 

Rt.ca.on of .rrvlrvAoi or irrelevant or other 

mldmissiblc docomenrs ■■'adrniKlble, recording the groundl of 

such rejection 

Scope — ’Where documents were put on record but not admitted or endorsed 
under rule 4 as result of judicial determination the Court can reject them under this 
rule, on the ground of insufficiency of stamp 143 Ind Cas 534 = 34 P L R 417- 
A I U 1933 Lah 271 , see also 16 Ind Cas 834 , 1929 Mad 522 

4 [S 141 ] (1) Subject to the provisions of the next folloiring sub rule. 

_ , ... there shall be endorsed on every document which 

Endorsements on documents j^as been admilled m evidence m the suit the 

admitted m evidence following patliculais, namely - 

(а) the number and title of the suit, 

(б) the name of the person producing the document, 
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(c) the dal&oo which U was produced, and 


617 

io37=a2i c W 

= 36 Ind Cas 
227 The p^o^ 
should bear i 
such tender 


N B — For local amendments m Oudh and Rangoon, vide tnfra 

Scope — Judge should endorse statement with his own hand that a document 
IS passed or admitted by the person against whom it is used and a document 
not so endorsed will not be read or allowed to be used in evidence 38 
L J 607=14 A L J 1248=19 O C 192 = 18 Bom L R. 
N no= 2 S C L J 363=10 Bur L T 140 = 43 I A 13 {P C) 
t i • • € ■ ■ 548=5 Lab 

indorsement 
1 the date of 

^ without any 

formal proof merely by scamping them with date of filing AIR 1927 Lah 
115 = 8 Lah 1=28 P L R 455=iooInd Cas 711 , see also A I R 1928 Lah 
142=9 Lah. 4 = 29 P L R 331 Documents not endorsed as admitted by trial 
court cannot be read or allowed to be used as evidence m ihe case 27 P L R 
544=8 Lah L J 493 = 96 Ind Cas 998 Where the trial Court omits to comply 
with requiremenis of Order XIll rules 4 and 5 and it is not clear ivliat documents 
are admitted in evidence and what taken into consideration to come to decision the 
case should be renianded for proper mil alihou},h there is no objection to the 
procedure m stQunds oi -ippeal A 1 R 1928 Lah 142 = 9 Lah 4 = 29? L R 
331 = 110 Ind Cas 832 U toes noi amount 1 in al ng b) the Julgc where t third 
person places his m uals by rubber stamp AIR 1939 Mad 522=56 M L J 
633 = 39 L W 633= 120 Ind Cas 879 A document endorsed without considering 
ICS admissibility cannot be deemed to be admitted in evidence and can be 
rejected inspiie of such endorsement A I R 1929 Mad 5‘'3 = 56M L J 633=29 
L. \V 633- 120 Ind Cas 879 Where document was produced behind the back of 
opponent on a day not set down for hearing the case and Court was induced to 
endorse requirements of rder Xfll,r 4 on it on that day, ihe opponent can call for 
further proof of document A I R 1927 Lah 679=9 Lah L j 347= 104 Ind Cas 
146, see also*'A “I R 1928 Lah 432=6 Lah 224=30 P L R 154 Where 
document duly proved was received and endorsed by commissioner appointed to 
take evidence and the Court received the same without endorsement party not 
ord and is evidence AIR 1929 
i The fact of Judge sending for records 

nents with them does not amount to 
» must be endorsed as prescribed by 
■ e documents produced by party are 

1 judgment, the mere fact that they are 
^ I R 1933 Sind 379 The practice 
... _ after production and thereby exhibiting 

them IS not proper 132 Ind Cas 481=13 Lah I32=32 P L R 482 = A I R 1931 
Lah 546 Where document »s admitted in evidence, the admission cannot be 
questioned at any ^age of same suit on ground of insufficiency of stamp Court 
admitting document cannot review its own oraer of admission AIR 1933 
All 821 

5 [S 141 A] C^) m so far as is otherwise provided by the Bankers’ 
„ , - Books Evidence Act, i 89 t,* where a document 

admitted m evidence in the suit is an entry m a 
accounts and records kuet book or a shop book or other acconnt m 

current use, the party on whose behalf the dook 

produced from a 
. account belonging 


C. C. H Vol 1—66 


"1891 
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A I R 1027 Nag 269=10 N L J lag Documents mentioned m the list must 
be pro i P L T‘ 322 = 77 Ind Cas 

8^8 houM not be rejected A I 

R 192' papers on loose sheets are 

filed a year di cl ai. i I.U V _ e admitted 136 Ind Cas 290= 

10 Pat 388=13? L T 33I=-A I R 1931 Pat 275 , see also, 133 Ind Cas 37(-=34 
M L W r78-,-7niTM W N ^io=AIR 1931 Mad 512 Proper discretion in reject 

mg th 736 = A I R I 93 t 

Lab stage which could 

bave vexatious AIR 

1928 Nag 223=109 Ind Cas 195 Froaaction c can also be ordered 

under s 16$ of the Evidence Act A I R 1923 Oudh 59-25 O C 286=70 Ind 
Cas 278 Inadmissibihiy of the document must be pleaded at. the first hearing 
A I R 1928 Lah 428=10 Lah L J 370=109100 Cas 728 


2 [S 139] No documentary evidence in the possession or power of 
. any party which should have been but has not 
Effect of non production o produced in accordance wjth the require 

documen s nients of rule t shall be received at any subse 

quent stage of the pioceedmgs unless good cause is shown to the satisfaction 
of the Court for the non production thereof, and the Court receiving any 
such evidence shall record the reasons for so doing 

N B— For local amendments m Oudh, Patna and Rangoon vtde infra 

104 Ind Cas 104= 
d m time cannot ba 
5 This rule is not 


r9*30** Pat 603=129 Ind Cas 82 , see also A 1 K 1929 324=10 r 1 jjw- 

liolnd Cas 291 AIR 1929 P C 99-0919) A L J 246 = 49 ^ L J 327=33 

)74«io P L T 30i-3t Rom L R 
s 56t This rule is framed to prevent 
The Court may if it is satisfied 
„ 1928 Rang 196 — 6 Rang 337= 

’ 246-49 C L J 327 

• Dcomplete discretion 

1927 Pat 117=8 
2ourt to admit dotu 
anng obtained on a 
* rial Court receiving 

with by Appellate 
Once where docu 
Court, neither the 

« * -rr o le discretion of the 

trial Court A I R 1933 Rang 174 

3 [S 140 ] The Court may at any stage of the suit reject any docu 

Rqeci.oD of .rrelsvant ot >' irrelevant or other- 

inadmissible documenls m’limissiWe, recording the grounds of 

such rejection 

Scope— .Where documenls were put on record but not admitted or endorsed 
under rule 4 as result of judicial dclerminaiion the Court can reject them under this 
rule, on ihe ground of msufficiency of stamp X43 Ind Cas 534=34 ? L R 417= 

A 1 R 1933 hah 271 , see also 16 Ind Cas 834 , 1929 Mad 522 

4 [3 141 ] (0 Subject to the provisions of the next following sub rule, 

W J .. endorsed on every document which 

atofttedm evidence =>d;n»<ed in evidence in the snil Ihe 

following particulars, namely — 
ftj) the number and title of the suit, 

{b) the name of the person producing the document, 
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ans 
26 ( 


B— For local amendments m Bombay, Lahore, Madras and Patna, vide hifta 

I and there cannot 
24 C L J 202=5 


10. [S, *37] (0 The Court naay of its own motion, and may m Us dis- 
cretion upon the application of any of the 
parties to a suit, send for, either from its own 
records or from any other Court, the record of 
any other suit or proceeding, and inspect the 

• . (unless the Court other* 

• . . w the record is mateual 


Court may send for papers 
from Its own records or from 
other Cours 


record 01 of such portion thereof as ihe appUcar . , 

tion of the original is necessary for the purposes of justice 

(3) Nothing contained in (his rule shall be deemed to enable the Court 
to Use In eiidence any document which under the law of evidence would 
inadmissible in the suit. 

N B —for local amendment m Allhabad Vide, mfnt * 

Scope— Order Xtlf, rule lo only gives autlioniy 10 Court to send for records 
of anotlier cose for inspection U does not niahe ihe whole record evidence in 
the esse AIR t9’9 Lah 78—111 ind Cas 361 Merc summoning by Court of 
record coniainmg docuraenis relied on by |>ariy will not absolve that parly front 
placing the document by formal admission or proof upon record of trial for which 
It IS required as evidence 131 Ind Cas 374"*3« R L R 936-A 1 R 2931 
Lah 119 If u IS nectsssaty to produce the oiiginaHor lecbmcal pioof an application 

oecifying the documents 
he documents can not 
the production of the 
be rejected AIR 
IS 374 The provisions 

I I . le Court need only send 

. 138 W R 1864 27J, 

The court should send for documents hied m another court 6 \V R 79 

decision of the 
le IS intended to 
le act of sending 
order XIII rule 
ae case If the 

court finds m the document or record so sent for relevant evidence, or a guide to 
relevant evidence to be found somewhere else proceedings must be adopted, if such 
evidence niay he properly adreutied at that stage to have tt brought lato tire Uia.1 
according to the provisions of law 18 Ind Cas 857=9 N L R rr Where a 
Court summarily rejects application under this section a case may be remanded 
by the higher court 43 Ind Cas 57 seealsouC W N ijz 

11. [S. l^S.] The provisions herein contained as to documents shall. 
Provisions as to documents so far as may be, apply to all other material 
appheif to material objects objects producible as evidence 


ORDER XIV 

SetlUments of Issues atid l?et<rmtnalti>n of Suit on Issues 0/ 
fau) or on Issues agettd upon 

1 [S. 146] (i) Issues arise when a material proposition of fact or law 

Framing of issues is affirmed by the oiie parly and denied by the 

(a) Material propositions are Iho'e propositions of law or fact which a 
plaintilT must allege in order to show a tight to sue or a defendant must ai ege 
in order to constitute his defence 
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to a person other than a party on whose behalf the book or account is produced, 
the Court may require a copy of the entry to be furnished- 

fa) where the record, book or account is produced on behalf of a party, 
then by that party, or 

(i) i7here the record, book or account is produced m obedience to an 
order of the Court acting of its own motion, then by either or 
any party. 

(3) Where a copy of an entry is furnished under the foregoing provisions 
of this rule, the Court shall, after causing the copy to be examined, compared 
and certified in manner mentioned m rule 17 or Order VII, mark the entry and 
cause the book, account or record m which it occurs to be returned to the person 
producing it. 

Scope —A copy or extract from an entry man account book, filed under rules 5 

and 7, does not require to be stamped. 4 Bom L Jl 223=263 522. 


6. [S. 142 ] Where a document relied on as evidence by either party is 
_ , . considered by the Court to be inadmissible in 

'imdmfssS m shall 6b endorscii (6ereon tis 

evSi ■" paitirulara mentioned m clauses W, W and (c) 

of rule 4, sub rule (i), togelher with a statement 
of its having been rejected, and the endorsement shall be signed or initialled 
by the Judge. 

N. B —For local amendments in Rangoon, Vide tn/ra 


7. [S. 142A3 (/) Every document which has been admitted in evidence, 
«f -n-v ^ copy thereof where a copy has been substi- 

oi ,!j°ctefaoSm=l“ ‘“‘fd tor the onginal under rule 5, shall form part 
*' of the record of the suit 

(a) Documents not admitted m evidence shall not form part of the record 
and shall be returned to the persons respectively producing them 

S. [S 143) Notwithstanding anything contained in rule 5 or role 7 of 
Court may order any dooo 0'?« "> '“L' ‘7 “f 0'“*“, '''' 


ment (o be impouni 


may, if it sees sufficient cause, direct any docu- 
ment or book Produced before it in any suit to 
be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions as the Court thinks fit 


9 fS 144] (/) Any person, whether a party to the sujt or not, desirous 
Return of admitted docii- receiving back any document produced by 
ments him in the suu and placed on the record shall, 

unless the document is impounded under rule 8, 
be entitled to receive back the same, — 

(a) where the suit is one in which an appeal zs not allowed, when the 
the suit has been disposed of. 

(i) where the suit is one in which an appeal is allowed, when the Court 
is satisfied that the lime for preferring an appeal has elapsed and 
that no appeal has been preferred or, if an appeal has been pre- 
^ ferred, when the appeal has been disposed of. 

/ • ■ ' • ^ returned at any time earlier than that 

‘ . . I , erson applying therefor delivers to the proper 

- - ■ , stiluted for the original and undertaxes to 

produce the original if required to do so 

Provided also that no document shall be returned which, by force of the 
dec'ee, has become wholly void or useless 

(a) On the return of a document admitted m evidence, a receipt shall be 
given by the person receiving it. 
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N B —For local amendments in Bombay, Lahore, Madras and Patna, vide infra 


Scope — Proceedings for return of documents are ministerial and there cannot 
arise question making compulsory the talking of evidence on oath 24 C L J 202= 

26 C W N 66o*»7t Ind Cas 666 


iO [S- >37l CO The Court may of Us own motion, and may in its dis- 
- . , cietion upon the applicaiton of any of the 

Court may send for papers to a suit, send for, either from Jts own 

Sr Sr ' records or from any other Court, the record of 

any other suit or proceeding, and inspect the 


same 

(2) Esery application made under this rulo shall (unless the Court other 
wise directs) be supported by an alhdaait showing how the record is material 
to the suit m which the application is made, and that the applicant cannot 
without unreasonable delay or expense obtain a dulyautheniicated copy of the 
record or of such portion thereof as the applicant requires, or that the produc 
tiori of the original is necessary for the purposes of justice 

(3) Nothing contained in this rule shall be deemed to enable the Court 
to use in evidence any document which under ihe Uw of evidence would be 
inadmissible in the suit 


N B — For local amendment m Allhabad Vide, * 

Scope '-Order XIII rule 10 only gives authoriiy to Court to send for records 
ol anoQter case for inspection It does not make the vihole lecerd evidence in 
the case AIR 19:9 Lah ySsiii inJ Caa 361 Mere summoning by Court of 
record containing documents relied on by par y w II not absolve that parly from 
placing the document by formal adm ssion 01 proof upon record of tr al for which 
It IS required as evidence 131 Ind Cas 374^31 I’ U U 926* A I K 1931 
Lah 1 19 If It IS necessary 10 produce the 0M„inal for technical proof an application 

pecifung the documents 
the documents can not 
the ptoduciion of the 
be rejected A I R 
as 374 The provisions 
• le Court need only send 
138 W R 1864 272 
*r court 6 W R 79 
ide the decision of the 
This rule is intended to 
But the act of sending 

for a document under section 165. Evidence Act,'or for a record under order Xlll rule 
10 does not rjJjo /flf/o make such document or record evidence m the case ff the 
court finds m the document or record so sent for relevant evidence, or a guide to 
relevant evidence to be found somewhere else proceedings must be adopted, if such 
evidence may be properly adm tied at that stage to have it brought into the trial 
according to the provisions of law 18 Ind Cas 857=»9 N L R li Where a 
Court summarily rejects application under this section a Case may be remanded 
by the higher court 43 Ind Cas 57 see also iiC W N JI3 

11 [S 145 .] The provisions herein contained as to documents shall. 
Provisions as to documents so fai os may be, apply to all other material 
applied to material objects objects producible as evidence 


ORDER XIV 

ScUltvitntz of Issues and Delervunatton of Suit on Issues of 
Law or on Issues agieed upon 

1 [S 146 ] (i) Issues arise when a material proposition of fact or law 
FramLnc of .ssues " b? tt® itmei by llie 

Other u h •» 

(2) Material propositions are tho'C propositions of law or fad ^ 
plaintiff must allege in order to show a tight to sue or a defendant must a '■ 
in order to constitute his defence 
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to a person other than a party on whose behalf the book or account is produced, 
the Court may require a copy of the entry to be furnished— 

(a) where the record, book or account is produced on behalf of a party, 
then by that party, or 

(i) where the record, book or account is produced in obedience to an 
order of the Court acting of its own motion, then by either or 
any party 

( 3 ) Where a copy of an entry is furnished under the foregoing provisions 

ol this rule, the Court shall, alter causing the copy to be examined, compared 

and certified in manner mentioned in rule 17 or Order VII, mark the entry and 
cause the book, account or record in which it occurs to be returned to the person 
producing it 

Scope —A copy or extract from an entry in an account book, filed under rules S 
and 7> does not require to be stamped 4 Bom L R 223 — 26 B 522 


6 [S. 142 ] Where a document relied on as evidence by either party is 

considered by the Court to be inadmissible in 
Endorsements on documents evidence, there shall be endorsed thereon the 
rejected as inadmissible in p^mrulars mentioned in clauses (o), {p) and [e) 
evidence of rule 4, sub-rule (i), together with a statement 

of Its having been rejected, and the endorsement shall be signed or initialled 
by the Judge. 

N B— For local amendments in Rangoon Vide tn/ra 


7 [S 142 A] (/) Every document which has been admitted in evidence, 

A “ copV thercof where a copy has been substi* 

0 ,fj °cttd doS^m, fO' ‘h® '“'“S’ 

^ of the record of the suit 

(a) Documents not admitted in evidence shall not form part of the record 
and shall be returned to the persons respectively producing them 

8 tS 143 ) Notwithstanding anything contained m rule $ or rule 7 of 

this Order or m rule 17 of Order Vll, the Court 

mem lo be^ impounded ^ 

ment or book produced before it in any suit to 
be impounded and kept in the custody of an officer of the Court, for such 
period and subject to such conditions os the Court thinks fit 


9 [S 1443 (i) Any person, whether a paily to the suit or not, desirous 
Return ol ndmuied docu ?f “"y Comment produced by 

meats him in the suit and placed on the record shall, 

unless the document is impounded under rule 8 , 
be entitled to receive back the same, — 

(a) where the suit is one in which an appeal is not allowed, when the 

the suit baa been duposed of 

(b) where the suit is one in which an appeal is allowed, when the Court 

13 satisfied that the time for preferring an appeal has elapsed and 
that no appeal has been preferred or, if an appeal has been pre 
/ ferred, when the appeal has been disposed of 

1 Provided that a document may be returned at any time earlier than that 
/ prescribed by this rule if the person applying therefor delivers to the proper 
/ officer a certified copy to be substituted for the original and undertakes to 
produce the original if required to do so 

Provided also that no document shall be returned which, by force of the 
dcc'ee, has become wholly \oid or useless 

(2) On the return of a document admitted in evidence, a receipt shall be 
given by the person receiving it 
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N B— For local amendments m Bombny, Lahore, Madras and Patna, vide infra 

1 and there cannot 

aris 24C L J. 202 = 

26 ( . . . • 


lOv [S. (i] The Court may of lU own motion, and may m its dis- 

_ , cretton upon the application of any of the 

Court may send for papers paities to a suit, send for, either from its own 

othw Cou« “"y 

any other suit or proceeding, and inspect the 


(3^ Every application made under this rule shall (unless the Court other* 
wise directs) be supported by an afhdavit showing how the record is material 
Co (he suit in which the application is nude, and that the applicant cannot 
without unreasonable delay or expense obtain a duly authenticated copy of the 
record or of such portion thereof as the applicant requires, or that the produc- 
tion of the anginal is necessary for the putposes of justice. 

(3) Nothingcontained in this rule shall be deemed to enable the Court 
to use in evidence any document which under the law of evidence would be 
inadmissible in the suit. 


N. B — For local arncndmeni in Allhabad Vide, tnfta * 

Scope — Order XIII, rule 10 only gives authority 10 Court to send for records 
oi anoilier case for lospecuon It does not make the whole record evidence in 
the case A. I R tfjrg Lah 7S-.«ii Ind Las 361 Mere summoning by Court of 
record coniainmg documents rehed on by party will noi absolve itni party from 
placing ihe document by formal admission or proof upon lecord of trial for which 
It IS required as evidence isi Ind Cas arn-ai 1’ I u 926SA 1 R ig^t 

aioof an application 
lying the documents 
documents can not 
production of the 
rejected A I R 

! 74 The provisions 

« ourt need only send 

8 W R 1864 872 , 
aurt 6 V 7 R 79 
the decision of the 
■ rule 1$ intended to 
it the act of sending 
der Order XIII rule 
• ..V a the case If the 

court dads in the document or record so sent for relevant evidence, or a guide to 
relevant evidence, to be found somewhere else proceedings must be adopted, if such 
evidence may b« propetiy adtnwve’^ ^batamge to bave w broighv 
according to the provisions of law (8 Ind Cas 857’=9 N L R n Where a 
Court summarily rejects application under this section a case may be remanded 
by the higher court 43 Ind Cas 57 scealsoiiC \V N 112 

If. [5 145 .] The provisions herein contained as to documents shall, 
Provisions as to documcnis so far as may be, apply to all other material 
applied to material objects objects producible as evidence 


ORDER XIV 

Setllemenls of Issues and JOeierminahott of Suit on Issues of 
Law or on Isiues agreed upon 


1 [ 3 . 146 ] 

Framing of issues 


(x) Issues arise when a material proposition of fact or law 
IS affirmed by the one party and denied by the 
other. 


(2) Material propositions are those propositions of law or fact which a 
plamti/r must allege m order to show a right to sue or a defendant must allege 
in order to conslilute his defence 
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(j) Each material proposion affirmed by one patty and denied by the other 
shall form the subject of a distinct issue 

(4) Issues ate of two kinds («*) issues of fact, (^) issues of law 

(5) At the first hearing of the suit the Court shall, after reading the plaint 
and the written statements, if any, and after such examination of the parlies 
as may appear necessary, ascertain upon what material propositions of fact 
or of law the parties are at variance, and shall thereupon proceed to frame 
and record the issues on which the right decision of the case appears to 
depend 

(6) Nothing m this rule requires the Court to frame and record issues 
where the defendant at the first hearing of the suit makes no defence 

Scope — Where issues are drafted by Counsel and merely signed by Judge 
kn^owmg nothing of the case are worse iban useless A I R 1930 Mid 78*57 M 
L*") 609=30 4 issues 00 question not dis» 

puted m pie Ind Cas 981 Where there 

is no avermen sues arise and there is no 

error in not ^ _ Lah L J tSS=68 Ind Css 

106 , S3 Ind Cas 975 , 47 Ind Cas 589 Proper issues arising from pleadings 

iniist hp framed nartv cannot be expecicd to produce evidence respecting points not 


patties 
R X923 

All t67«»77 Ind Ca «th the 

pUmttffhimseli never vn what 

the question between i A 1 R 

1921 Sind 159*16 ed when 

issues are framM and „ 3 Rang 

174 Where the parties have adduced evidence on a question and discussed it 
before the Court which decides it as if (here an issue about it the decree need 
not be set aside in appeal metely on the ground that no such issue was framed 
A 1 R 1926 Bom 384=28 Oom L R 743 '“^I»»d Cas 827 

2 [S 146 , slxtli paraj Where issues both of law and of fact arise m 
Issues ol law and of (.cl S' Ihs Court is of opimoil that 

, . the case or any part thereof may be disposed 

of on the issues of Jaw only, it shall try those issues first, and for that 
J purpose may, t[ It thinks fit, postpone the settlement of the issues of fact 
until after the issues of law have been determined 
N B —For local amendmenis in Madras vid^ w/ra 

nd of law arise m 

. . law have been 

^ ay be disposed of 

I, enlitled lo j In.l of ihc iniue. of fuel which he railed and lhe'co,fri‘’ha's'ilu 
authority to refuse to try these issues if the suit ,5 nroperJv framed A J R lote 

1911 Pat 467=6 P LT 729 »»iPLR 303^851^1! Cas 29 Where number of issues 


when those issues would ao)how be actnaily uicd Tlie Court can post a 
case for tnal on preliminary issues of law e\en though the issue of law and fact 
had been settled long before A I R. 1022 Mad 321 = 15 M L W 667-1922 
M W N 521 = 68 Ind Cas i67,scealsoA I R 1913 Dora. 249=25 Bom L, R, 
i64*“47 0 5®9'“74 fnJ Cas 266 As regards the meaning of preliminary issue, vide 
72 Ind Cas 409^4 P L T 202=1 P L. K 332 'S 7 * Ind Cas 409 Trial of some 
issues may houever be postponed, although irelmimry issues of fact cannot be 
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friraed 137 Ind Cas ^62=^4 Bom L. R 6=57 B 324=>A I R 1932 Bom 12^ 
As a ge jcni rule subordinate Court ought not to dismiss action on preliminary issue 
ij6 Ind Cas. 497 = 33 Bom L R 139 I = A I R 1932 Bom i Order in which 
issues are to be tried IS to be decided by trial Court and the High Court will not 
’ "I * I R 1933 All 749 Where there are 
to consider whether case can be 
7 o 7=A I R 1933 All 753 Where 
hearing for trial of some of the issues 
. _ e or order 13 rule 3 has no applica 

lion 145 Ind Cas 446=37 C L J 127= A I R 193,, Cal 559 Where once 
jurisdiction is tested in a Court, it is not taken away afterwards although it is 
found that the 
Court which gat 

plaint unless the * ■ 

issue as to whe 
point IS quite uni 

not raise a question of law only and therefore this rule does not apply 124 Ind Cas 
703=A I R 19 jO Nag 189=26 N L R 103 


Maierials from which issues 
may be framed 


3 [S 147 ) Ihe Court may frame the 
issues from all or any of the following 
materials — 


(a) allegations made on oath by the parties or by any persons present 
on their behalf, or made by the pleaders of such parties . 

{b) allegations made in the pleadings or in answers to mterzogatoiies 
delivered in the suit , 

(r) the contents of documents produced by either ) arty 

Boope— Court should settle the issues on plead ngs and after hearing the 
pleaders 51 Ind Cas 1007 Issues can be framed from other materials than the 
• 3 U P L R (P R ) 94 see also A I R 1925 

las first to frame necessary issue but the parties 
25 Mad 169=78 Ind Cas t 


4 [S 143 ] Where the Court is of opinion that the issues cannot be cor 
„ , reetty framed without the examination of some 

before th= Court or wahout the ms 
issues pection of some document not produced in the 

suit, it may adjourn the framing of the issues to 
a future day, and may (subject to any law for the time being in force) compel 
the attendance of any person or the production of any document by the person 
in whose possession or power it is by summons or other process 


5 [S 149 ] (1) i he Court may at any time before passing a decree amend 

. j . , tile issues or frame additional issues on such 

Out issues terms as it thinks fit, and all such amendments 

or additional issues ns may be necessary for deter 
mining the matters in controversy between the parties shall be so made or 
framed 

(2) The Court may, also, at any time before passing n decree, strike out 
any issues that appear to it to be wrongly framed or introduced 

Scope — Trial Judge IS competent to frame a spec al issue after taking evidence 
and hearing arguments AIR X9zz Pat 514=2 Pat 52=4 Pat L T rj9=“3 
Ind Cas 38^ The Court in its discretion can -xenend or alter in issue at any nme 
’ N 836=113 Ind Cas 3*3 

. d Cas 609, 91 Ind Cas 4^6=^ * 
1930 Cal 534=57 C 39='^7 
*94 = 35 M L W 279=62 
te pleadings and a define® ” 
mailers raised m the issue 

1938 Nag 179=107 Ind Cas 514 Although a court has power under 01 
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(3} Each material proposjoo affirmed by one party and denied by the other 
shall form the subject of a distinct issue. 

(4) Issues are of two kinds (»*) issues of fact, (^) issues of law 

(5) At the first hearing of the suit the Court shall, after reading the plaint 
and the written statements, if any, and after such examination of the parties 
as may appear necessary, ascertain upon what material propositions of fac 
or of law the parties are at varnnee, and shall thereupon proceed to frame 
and record the issues on ^Yhlch the right decision of the case appears to 
depend 

(6) Nothing m this rule requires the Court to frame and record issue" 
where the defendant at the first hearing of the suit makes no defence 


Scope —Where issues arc drafted by Counsel and merely s gned by Judge 
knowing nothing of the case are worse ibm useless AIR 1930 Mid 78 = 57 M 
L*"! 609 = 30 L W 014-123 fnd Cas 15 Framing of issues on question not dis- 
puted in plea ’ "'T® « «r,i iistifipf fioiol fit 303 = 5 ilnd Cas 9 ^* Where there 

* a..- ,e and there is no 

J jSSs=6SIni Cas 
mg from pleadings 
espectmg points nof 


s no ivermen 
error in not 
106 , S3 In 1 


All i 67»»77 Ind Cas 913 Courts arc not homo 10 rai^e a *• w 

plaintiff himscif never put forvard Where the panics appear to have known wini 
the question between tliem was the defect m the form of issues is immaterial A I *< 
1931 Siud 159=16 SLR 407 »8tl»d Cas 350 Durden of nroofis fired when 
issues are framed and rannot be transferred from side to side A I R 1933 
174 Where the parties have iddnced evidence on a question and discussed it 
before the Court which decides it as if there was an issue about it the decree need 
not be set aside m appeal m-rely on the ground that no such issue was framed 
A I R 1936 Bom 384 = 38 Oom L R 743— 96lnd Cas 837 

2 [S 146 , sixth para] Where issues both of law and of fact arise in 

Issues of laiv and of fart Court is of opinion that 

Issues of law and of fact any part thereof may be disposed 

of on the issues of law only, it shall try those issues first, and for that 
purpose may, iC it thinks fit, postpone the settlement of the issues of fact 
until after the issues of law have been determined 
N" H— For local amendments in Madras, vide m/zw 

Scope— This rule gives Court power, where issues of fact and of law arise m 
same suit to postpone settlement of issues of fact until after issues of law have been 

opinion that erse or anj part of it may be disposed of 
« ^ There IS no such power to separte issues of fact A plaintiff 

IS eomied to a trial of the issues of fact which he raised and ihe Court Ins no 
authority to refuse to try these issues if the sun js properly framed A I R lOit 
Pat 674=7 PL T 83 = 1925 Pat 294=89 Ind Cas 814 see also A IK 
1911 Pat 467 = 6 P LT 729=2 PLR 303=85 Ind Cas 20 Where number of issues 

nal of others, order is 
« • S28(30 CLJ 426 foil) 

* ' • not render the order 

likely to cause injury, 

- ' * ' • s Court call post a 

• ' • e issue of law and fact 

— ■ ' o » j. -• 3 M L W 667 = 1932 

JL W N 521 = 63 Ind Cas lOr , seealsoA I R 1923 Bom. 249=25 Bora L R 
i 64«'47 D 509 = 72 InJ Cas 365 As regards the mean ng of preliminary issue, vide 
73 Itid Cas 409=4 P L T 302=1 I* L. R 33-*=73 Ind Cas 409 Trial of some 
itiurs niiy howeser be postponed, although prehm mry issues of fret c-rnnot be 
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• « i=»A I R «932 Bom 12 ? 

» icMon on prclimimry issue 
' 932 Bom I Order m which 

j 1 - I the High Court will not 

84=A I R 1933 All 749 Where there are 
Court to consider whether case can be 
A L J yoy^-A I R 1033 All 753 'Vhere 
Jr first hearing for trial of some of the issues 
his rule or order IS rules has no applica- 
tion 145 Ind Cas. 44 fi«j 7 C L. J I27=»A I R ipjj Cal 5J9 Where once 
junsdictinn IS scstedin a Court, it u not tihen i»iy ifierwirds although u is 
^ wijhin the local limits of the 

■ * le phiniinf as alleged in the 

ji /fi> onr The tr al of an 


703 = A I 1 ? 1930 Vag 189=26 N L R 103 


Materials from athicli issues 
ma> he framed 


3 IS 147 ) 1 lie Courl may frame the 
issues frotn all or any of the foHowing 
raaicrials — 


(a) allegations made on oath by the parties or by any persons present 
on their Uhalf, or made by the pleaders of such parlits , 

(i) allegations made in the pleadings or m answers to interrogatones 
dclnered in the suit , 

(r) the contents of documents produced by either | arty 

Scope— Court should settle the issues on pleadings and afier liearing the 
pleaders 51 Ind Cas 1007 Issues can be framed from other materials than the 
{Readings as contained in the plaint 3UrLR(PR)94, see also A I R 2925 
Cal rrcyaSylfld Caa 575 Court has first to frame necessary issue but the parties 
are entitled to be beard A I R 1925 Mad i69'b 7$ Ind Cas 1 


4. [S 148] Where the Court IS of opinion lhat the issues cannot be cor 
CcM mjy caramc '“''1 cxsminat.on of soma 

or docom/nis before frartiing I’-'?™ Court or iniliout tire rrM 

issues pection of some document not produced m the 

suit, It may adjourn the framing of the issues to 
a future day, and may fsubjcct to nny law for the ume being in force) compel 
the attendance of any person or the produrtion of any document by the person 
in whose possession or power it is by summons or other process 


5 [S 149 ] (i) 1 he Court may at anytime before passing a decree amend 
^ , a . ‘he issues or frame additional issues on such 

Pc ver to amend and stnice tefjj^s 13 it thinks fit and all such amendments 
Out issues oj, additional issues as may be necessary for deter 

mining the matten in controversy between the parties shall be so made or 

The Court may, also, at any time before passing a decree, strike out 
»n, issues that appear to it to be wrongly tamed or introduced 

Soono —Trial ludye is compclenl in tame a spec ai issue afier lakinn evidence 

« d Cas 609, 91 Ind Cas 426=A j 
1930 Cal ^ 39 «i 37 lod 

94«35 M L W * 79 -oa U L j 
te pleadings and a definite issue oa 
matters raised »« the issue A I R 

J928 Nag I79 = t 07 lncl 5*4 AlthougUa court has power «nder ord 
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(3) Each material ptoposion affirmed by one party and denied by the other 
shall form the subject of a distinct issue 

(4) Issues ate of two kinds (o) issues of fact, {b) issues of law 

(5) At the first hearing of the suit the Court shall, after reading the plaint 
and the written statements, if any, and after such examination of the parlies 
as may appear necessary, ascertain upon what material propositions of fact 
Or of law the parties are at variance, and shall thereupon proceed to frame 
and record the issues on which the right decision of the case appears to 
depend 

(6) Nothing in this rule requires the Court to frame and record issues 
where the defendant at the first heatmg of the suit makes no defence 

Scope— Where issues are drafted by Counsel and merely signed by Judge 
vorse iban useless A I R 1930 Mid 78=57 M 
i Cas 15 Framing of issues on question not dis- 

d fioiol Pat iQ3=sSiInd Cas 981 Where there 
isnoavermen 5e and there is no 

error in not J 188=68 Ind Cas 

106 , S3 Ind pleidiags 

must beframeu p^uy .u espectmg points not 

covered 
tions pi 
framed ■ 
each pc 
78 Ind 

themselves out snuuia miiu uieiosc •v# v» • ^ t. .u 

All i67*i 77 Ind Cas 913 Courts ate not bound to raise an issue which the 
plaintiff himself never put forward Where the parties ippear to have known what 
the question between tnem was the delect m the form of issues is immaterial AIR 
1921 Smd xS9“t6 SLR 407=83 Ind Cas 350 Burden oi proof is fixed when 
issues are frarau and cannot be transferred from side to side AIR 1933 Rang 
174 Where the parlies have adduced evidence on a question and discussed it 
before the Court which decides it as if there was an issue about u the decree ne^ 
not be set aside in appeal merely on the ground that no such issue was framed 
A I R 1926 Bom 384=28 Bom L R 743=96 Ind Cas 827 

2 tS 146 , sixth para] Where issues both of bw and of fact arise in 

Issues of law and of fact ** Of opinion that 

Issues of law and offact any part thereof may be disposed 

of on the issues of law only, it shall try those issues first, and for that 
putpo»e may, i! it thinks fit, postpone the settlement of the issues of fact 
until after the issues of law have been determined 

N B —For local amendments m Madras, vide iiifra 

Scope— This rule gives Court power where issues of fact and of law arise in 
same suit to postpone seuiemenc of issues of fact until after issues of law have been 
determined if Court is of opinion that case or aaypirtofit may be disposed of 
on issue of law at first There is no such power to separie issues of het A plaintiff 
IS entitled to a trial of issues of fact which he raised and the Court has no 
aulbority to refuse to try these issues if the suit is properly framed A I R 1925 
k ,T „^2 = ‘925 Pat 394=89 Ind Cas 814. see also A I R 
1921 Fat 467 = 6 P LT 729=3 PLR 303=*8slnd Cas 29 Where number of issues 
ire framed, and Court tries some ol ibem first pos pomng the trial of others, order is 
not proper A 1 R 1921 1 , . 

Non* inclusion of alt • • • ' . . 

for hearing on certain pi •, 

when those issues would anyhow be actnally tried Tlie Court can post a 
case for trial on preliminary issues of law esen though the issue of law and fact 
had been settled long before A I R 1922 Mad 321=15 M L W ^7 = 1922 
M W N 521 = 68 Ind Cas i67,$eealsoA I R 1923 Bora 249 = 25 Bom L IL 
164=476 509=72 Ifid Cas 266 As regards the meaning of preliminary issue. Vide 
72 Ind Cas 409“4 P L T 202=1 P L U 332=7’ Ind Cas 40Q Trial of some 
issues may however be postponed altbough prchmnnry issues of fict cannot be 
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fnmed i^Tlnd Cas 362=»54 Bom L. R 6=*S7 B 22<=A / R I9j2 Bom 128 
As a ge lenl rule subordinate Court ought not to dismiss action on prelimimry issue 
ij6 Ind Cas 497=33 Bom L R i2gi=9A I R 1932 Bom l Order in which 
issues are to be tried IS to be decided by ’ 


tion 14) Ind Cas. 446 
jurisdiction is %esied m a 
found that the portion o 
Court ^^h^ch ga%c it j msd 

plaint unless the inclusion » 

issue as to whether the 

point IS quite unnecessary u. u » » ^ ^ , 

not raise a question of )aiv only and therefore this rule does not applj 124 Ind Cas. 

703»A.I R I9j0 Nag 189=26 N L R 103 


Materials from whidi issues 
may be framed 


3 |S 147 1 I he Court may frame the 
issues from all or any of tho following 
materials ~ 


(<j) allegations made on oath by the patties or by any persons present 
on their behalf, or made by the pleaders of such parties , 

(6) allegations nude m the pleadings or m answers to interrogatories 
deUtered tn the suit 

(0 the contents of documents produced by eiilier \ irty 

Scope —Court should settle the issues on plendtngs and after hearing the 
pleaders st lod Cas 1007 Issues can be framed from other materials than the 
pleadings as contained m the platni 3 U P L R (P R ) 94 , see also A I R 1925 
Cal 1157=87 lad Cas 57^ Court has first to (ramc necessary issue but the parties 
are entitled to be heard A I R 1925 Mad 169=78 Ind Cas 1 


4. [S 148 ] Where the Court 1 $ of opinion that the issues cannot be cor 
- , rectly framed without the examination of some 

ofX=r/n“bX=''S»ng P-O" >*'■“- lheCoa,torw.lho« tho .ns 
issues ** pection of some document not produced m the 

suit. It may adjourn the framing of the issues to 
a future day, and may (subject to any law for the time being in force) compel 
the attendance of any person or the production of any document by the person 
m whose possession or power it is by summons or other process 


Po ver to amend 
out issues 


'Hid str kc 


5 [S 149 ] ( 1) 1 he Court may at any time before passing a decree amend 
the issues or frame additional issues on such 
terms as it thinks fit, and all such amendments 
01 additional issues as may be necessary for deter 
mining the matters in controversy between the patties shall be so made or 
framed 

(2) The Court may, also, at any time before passing *1 decree, strike out 
any issues that appear to it to be wrongly framed or introduced 

Scope — Trial Judge is competent to frame a special issue after taking evidence 
and hearing arguments AIR 1922 Pat $14=2 Pat 52=4 Pat L T 239-63 
Ind Cas 383 The Court in its discretion can amend or alter an issue at any time 
” U 836=113 Ind Cas 313, see also 
• d Cas 6og , 91 Ind Cas 426=A I 
1930 Cal 534 = 57 C 39=127 Ind 
»94=3S M L W 279=62 M L. J 
te pleadings and a definite issue on 
^ matters raised in the issue AIR 

1928 Nag 179= 107 Ind Cas 514 Although a court has power under order XIV, 
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jre judgment is pronounced yef, in exercising 
ew plea to be put fonvard and add an issue 
lo (nd Cas 230 


6 [S 150] Where tlie parties to a suit are agreed as to the question of 
« , rr- . ^ fact or of law to be decided between them, they 

may ststo tfac sams w thfi form of an issue and 
form of issues ^ agreement in imting that, upon the 

finding of the Court m the affirmative or the 

negative ol such issue,— 


(n) a sum of money speafied m the agreement or to be ascertained bv the 
Court, or in such manner as the Court may direct, shall be paid by 


one of the patties to the other of them, or that one of them be 
declared entitled to some right or subject to some liability specified 
in the agreement , 

(l>) some property specified in the agreement and in dispute in the suit 
shall he delivered by one of the parties to the other of them, or as 
that other may direct , or 

(c) one or more of the parties shall do or abstain from doing some particular 
act specified in the agreement and relating to the matter in dispute 
t ihe dmy of setihng the issues bet veen the parties 
This rule amply enables ibe parties ihcmselvcs 
^ isssues that are to be tried but this rule docs nof 

place iVie court on a higher fooling as 10 finality m respect of proreedmgs held for 
the trial of these issues A W N i8?6 233 


Court if satisfied that 'agree 

ment was executed in good 7 [S 151] Where the Court is satisfied, 
faith may pronounce judg after making such' nquiry as it deems proper,— 
ment 


(a) that the agreement was duly executed by the parties, 

that they nave a substantial interest >n the decision of such question 


as aforesaid, and 


fc) that the same is fit to be tried and decided, 

It shall proceed to record and try the issue and state its finding or decision thereon 
in the same manner as if the issue had been fratned by the Court , 

and shall upon the finding or decision on such issue, pronounce judgment 
according to the terms of the agreement and upon the judgment so pronounced, 
a decree shall follow 


ZJuposa/ of the Suit at the first hearing, 

1 [S 152J Where at the first heanng of a suit If appears that the parties 

I’arues not at issue “J® question of law or of fact, 

the Court may at once pronounce judgment 
A’ B For local aroendnicnt in Madras vide infra 

2 [S 153] Where there are more defendants than one, and any one of 

Oneotsi;>tn\,lc(endinisooi *fcniinls M not at issue with the plaintiff 
ai issue on any question of law or of fact the Court may 

at once pronounce judgment for or against such 
defendant ind the suit shall proceed only agijnst the other defendants 

3 tS tS4] (i) Where the parties are at issue on some question of law 

i>-.ri„s -ti I«nf. *550“ have been framed by the 

Court as hcrcuibcforc provided, if the Court is 
sausfied that no further arj^ument or evidence than tin. parties can at ono, 
adduce is required upon such of the issues as may be sufficient for the decision 
of the suit, and that no injustice Hill result from proceeding with ihe suit forth 
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with, the Cv 
IS su^cienc I 
summons h. 
of the suit 


Pronded that, where the summons has been issued for tlie settlement of issues 
onij, the parties or their pleaders ate present and none of them objects 

\Vhcre the finding is not suflicient for the decision, the Court shall 
postpone the further hearing of the suit, and shall fix a day [or the production of 
such further evidence, or for such fmiher aigumcnt as the case requires 

Scope— Application ol order W, r 3[0 is not confined lo first hearing AIR 
I02J Mad a2i=*i's L W 6670(1025) M W N 521^68 Ind Cas 267 Court has 

A I R 1951 pat 467 = 6 P L T 
. ourt can not shut out evidence on 

AIR 1926 Lnh i35='7 Lah 42 
I as 715 In appealable case the 

c us opinion on all the important 
points A 1 R 1930 Cal 7S7=*53 C L J 9i»s8 C 474»34 C W N iiap- 
When application is made after date fixed for first hearing for trial of some 
of the issues as issues of law uuhout tahing evidence order 14, rule 2 or 
’ l4SlQd Cas 446‘»S7 C L J tt27«A 1 R 

. re framed and the phnuilT and defendants arc 

silting fudge has power under this rule to proceed 
the case 1 Ind Jur 0 S i4 It is not competent 
. .. < . V and dipose of the case at the fust hearing, when 

the plamiifrs pleader has appeared and objected to the adoption o' such procedure 


4 (.S 155 \ Where the summons has been issued for the final disposal 
, j , of the suit and cither party fails without sufficient 

Failure to produce evidence , 1 ,^ evidence on ivhich he icllM, 

the Court may at once pronounce judgment or may, if it thinks lit, ifter framing 
and recording issues, adjourn the suit for the production of &uch evidence os 
may be nccessaty for its decision upon such issues 

required must be adjourned by ihe 
aosted for final disposal} unless u is 
_ _ . v,ause failed to produce his evidence 

7 W R 84 , see also i N W P J47 , A \V N 1887, 105 The great object of 
the C P Code in fixing a day for bearing of a case c$ that the panics may be con 
fronied together ij W R 150 But where conditional order of adjournment for pro 
““cu®n of evidence is made in Suit fixed for final disposal and the rondtiion is not 
fulfilled court cannot dismiss the suit for want of prosecution IF u is so dismissed, 
an appeal lies from the order which amounts to a decree AIR ipsgAll 543=117 
Ind Cas 105 


Su/nmoninj^ a/id yltUndance of Witnesus 
I {S 159 J At any lime after the suit s instituted, the parties may obtain, 
. J on application to the Court or to such officer as 

sive ^ 1“ « apoomls 111 this lieUilf, summonses to persons 

UocomcSf uuendance is required, eilliet to give 

evidence or to produce documents, 

N B— For local aniendinent in Allahabad Bombay and Oudh, vide infra 


I is not given discretion under this rule to refuse an application 
ins to witnesses 13 C P B R i53 ,5N L R i8i ,132 Ind 


Scope —A Cii 

for issue of summons Vu , . 

Cas 570=32 ? L R 34-A I R I93i Uh 13S But ihe Court has inherent 
power under s ici. to prevent abuse of us process, and refuse to issue summonses , 
where t is convinced th«t a vexatious desire to obstruct the J“Shce is 

the govcrnini, motive of the patty applying for summonses 5 IN L K J»i Court 
must m all cases \sswe summonses Oft applwait.ion by either party at any time aficj 
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institution of suit A -L U- 1931 Lah 135*= 32 P L. R 34, see also A I R 1927 
Lah 28i«=i9Lah L J 134*28? L R 173=101 Ind Cas 541,60 Ind Cis 656, 
63 Inti Cis 736, A I,JR 1924 Lah 617=75 Jnd Cas 266 . The Court cannot 
refuse an apphea lon for sumiaouses Filing of application at a la'e siage is no 
ground for refusing U though the Court may when the case is heard refuse to 
adjourn the hearing <\ I R 1926 Cal 30^=87 Ind Cas 35s , see also 
AIR 7923 Nag 5S=6S Ind Cas 27a , A I R 1925 Lah 67*79 
Cas 143 , A 1 R 1924 Pat 36=4 P L T 545=89 Ind Cas 1028, 

A 1 R i9-*5 Lah 572=26 P L R 181 = 86 Ind Cas toi2 , A I R 1929 All 

449=51 A 341 = 113 Ind Cas 266 , A 1 R 1931 Lah 135 = 32 P L R 34 , A I R 
1929 Cal 459=49 C L, J 5^6=t22 lad Cas 552 , A I R 1929 ■Pat 622 = 

= 122 Ind Cas 536, ll4ind Cas 439 > AIR 1926 Pat 5 < 5=*7 P L T 77 S = 
96 Ind Ca'! 448 

Where [he plaintiff applies for summonses to witnesses eleven days prior to 
the dace fixed for hearing and the the dismissal is 

wrong AIR 1925 Dom 368 Cas 702 When 

Court refuses to summon wunesse of parties, if the 

refusal has injuriously affected the decision of the case, the decision can be set 
aside m appeal AIR 1929 Pat 622=122 Ind Cas 536 Where certain witnesses 
are absent on the date of bearing owing to noa service of suminoiisea upon 
them without fault of a party the court ought to issue fresh summonses AIR 1926 
Lah 26=26? L R 630*90 Ind Cas 1030 Non service of summons is not 
sufficient to constitute fraud, hut the non serv ce taken together tviih other 

Cal 1*42 C L J 280=93 Ind 
of summones is made alter the 
sal the Court is bound to issue 
, _ ^ de/ra/ife, and in such a case the 

Court acts m the exercise of*it8 inherent power to prevent the abuse of ns own 
process A 1 R i9’4 Cal 97>'«39 C L J 598=84 Ind Cas 9 A witness can 
produce at the hearing documents which are not referred to in the summons and 
these documents are admissible m evidence on behalf of the party calling the 
Witnesses AIR 7925 Cal 1/49*88 Ind Cas 498 

2 fS 1601 CO Ihe party applying for a summons shall, before the , 
„ , . . summons »s granted and wilhm a period to be 

Expense* 0/ Wiiness 10 be pay into Court such a sura of money as 

?oftunimons ^ PPly‘"t> appears to the Court to be sufficient to defray 
ibe travelling and other expenses of the person 
summoned in passing to and from the Court in which he is required to attend, 
and for one day s attendance 

(a) In deteimining the amount payable under this rule, the Court may, in 
the case of any person summoned to give 
evidence as an expert, allow reasonable remu- 
neration for the time occupied both m giving evidence and m performing any 
work, of an expert character necessary for the case 

(3) Where the Court is subordinate to a High Court, regard shall be had 
Scale of expenses ^’“"8 *he scale of such expenses, to any rules 

, made m that behalf 

B —For local anicnJraems m Allahabad Bombaj, Burma, Calcutta Lahore 
VI ie m/ra 

* a Municipality or private service, 

• pari of their expenses the payment 

■ irdmary employment for the lime 

149=76 Ind Cas 353 A pleader 
' ' • d Occurred in a previous suit in 

c , ihai 00 special fees could be paid to 
•46 B 89 = 23 Bom L It 898*64 Ind 


an 1 Patna, 


ordinary witnesses 
Cas 78 


A 1 R 1922 Bom 116 


Tender of 
witness. 


3 [S 161 ] Ihe sum so paid into Court 
shall be tendered to the person summoned, at the 
time of serving the summons, if it can be served 
personally 
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Fxpeuses of witness de 
tamed more than one daj 


N B — For local acncudinenii »n Bombay, Calcutta, Lahore and Palm, 'ijje tn/ra 

4. [S 162] Cl) Where It appears to the Court op to such officer as it 
appomis m this behalf.lhat the sum paid into 
Couit IS not sufficient to cover such expenses or 
^ reasonable remuneratton, the Court may direct 

such further sum to be paid to the person summoned as appears to be neces 
sary on that account, and, in case of default in payment, may order such sum 
to be levied by attachment and sale of the moveable property of the party 
obtaining the summons , or the Court may discharge the person summoned, 
without requiring him to give evidence , or may noth order such levy and 
discharj^e such person as aforesaid 

( 2 ) Where it is necessary to detain (he person summoned for a longer 
period than one day, the Court may, from time to 
to time, order the parly at whose instance he was 
summoned to pay into Court such sum as is suffi 
cient to defray the expenses of Ins dcicniion for such further period, and, 
in default of such deposit he ng made, may order such sum to he levied by 
lattacbment and sale of the moveable (roperty of such part) , or the Court 
may discharge the person summoned without requiring him to give evidence , 
or miy both order such levy and discharge such pt^rson as aforesaid 

N B — F or local amendments io Calcutta Lahore and Madras, vide 

Scope '~lo default in payment of the capeisesof a viiiess. Court can order 
the same to be lev cd by aiiacl ment a id the sale of only tl e moveable property of 
the party obiaimtJo the summons and the u» novcable properly of the debtor cannot 
be put up to sale \ I K 1951 Cat 4jO* 6 C W N 877 “ o Ind Cas 223 

5 [S 163 3 Every summons for ihc attendance of a person to gtvc 

_ . , - evidence or to produce a document shall specify 

Tune place and PurP^se of which he is required to 

quired for the purpose of giving evidence or to 
produce a document or for both purposes , and any particular document, which 
the person summoned IS called on to produce, shall be described in the sum 
mons with reasonable accuracy 

6 [S 184.] Any person may be summoned to produce a document, with 

- , . ooi being summoned to give evidence, and any 

Summoos 10 produce docu pg^on summoned merely to produce a document 

shall be deemed to have complied with the sum 
mons if he causes such document to be produced instead of attending perso lally 
to produce the same 

„ 7 [S 1651 Any person present m Court 

be required by the Court to give evidence 
dLce or produce document or lo produce any document then and there m 


N B' 
S 


his possession or power 
-For lo al amendniems in Calcutta, vide iitfra 


Summons how s 


[5 166] Every summons under this Order shall be served as nearly 
as may be m the same manner as a summons to 
a defendant and the rules in order V as to proof 
of service shall apply m the case of all summonses served under this rule 

N B — For local amendmous in Altai abad, Calcutta Oudh Patoa aad 
Rangoon, vide wfra 

9 [S 167] Service shall in all cases be wade a sufficient time before 

T.m. o,, = f the time specified m the summons for the aUen 

Time for serv ng of summons summoned, to allow 

C C. H Vol 1—67 
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reasonable time for preparation and for travelling to the place at which his 
attendance is required 

Notes —For local amendment in Rangoon, vide tT^^ra 

10 [S 168 ] , (i) Where a person to whom a summons has been issued 

tv ^ j ^ V . either to attend to give evidence or to produce 

- <•-»-..« fa.ls1o 

^ ' document in compliance ttith such summons, 

the Court shall, if the certificate of the serving officer has not been verified 
by affidavit, and may, if it has been so verified, examine the serving-officer 
on oath, or cause him to be so examined by another Court touching the 
service or non-service of the summons. 

{2) Where the Court sees reasons to believe that such evidence or pro 
duction IS material, and that such person lias, without laivfut excuse, faded 
to attend or to produce the document in compliance with such summons or 
has intentionally avoided service, it may issue a proclamation requiring him 
to attend to give evidence or to produce the document at a time and place 
to be named therein ,* and a copy of such proclamation shall be affixed on the 
outer door or other conspicuous part of the house in which he ordinarily 
resides. 

(3) In lieu of or at the time of issuing such proclamation, or at any time 
afterwards, the Court may, in its discretion, issue a warrant, either wUh or 
without bail, for the arrest of such person, and may make an order 
for the attachment of his property to such amount as it thinks fit, not 
exceeding the amount of the costs of attachment and of any fine which may 
be imposed under rule 12 1 

Provided that no Court of Small Causes shall make an order for the attach 
ment of immoveable property 

Scope —The Court can issue proclamation only on being satisfied that the 
evidence of the witness or the production of the document is material and that he 
has failed without lawful execuse to attend or produce the document A I R 
1939 An 8so»(i939) A L J 1316-123 Ind Cas 97 , 13 W R 416 A Court, 
aher issue of a warrant for arrest of a witness, for failure lo produce a document, 
his no power 10 order an attachment of his property 09 M L 1 95b*6i Ind Cas 
967, Id the absence of an application by a parly (he Court IS not bound to compel 
attendance of a Witness 57 Ind Cas 311 Issue of a proclamation or order of 
ns precedent 10 the imposition of a fine 
. ■ ” 1*47=48 M 94« = 49 M L I 438 = 22 

’ ■■ nd Cas 991 Court cannot issue warrants 

^ r 10 39 fnd Cas 592=18 P. \V 

Sf ‘0 miposc fine for failing 

to comply with a summons The jurisdiction to imnose fine can onlv lip 


served di 1 


...-...-...'1 1 ■■■» jurisdiction to impose fine can only be 

exercised in jhc manner laid down by Order \VI AIR 1929 A 850 = (i929) 
A L J 1216 121 Ind Cas 97 Certain avitnesscs of the plaintiff who^are duly 


} issue 
s but 
Court 


made until procedure m 
Sn-33 M Cas 968 


lo IS followed where the rule applies '^:o C W N. 


U witness appears, aitacli- , 169] Where, at anytime after 

roent may Lc withdrawn aUachment of his properly, such person 

appears and satisfies the Court,' — 

(a) tint he did not, without lawful excuse, fail to comply with the 
summons or intenliooally aioid service, and 
(i) where ho has failed to attend at the time and place named m a 
proclamation issued under the last preceding rule, that ho had 
no notice of such proclaicatton in time to attend, 
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the Court shall direct that tho property he released from attachment, 
and sbaii make such order as to the costs of the attachment as it thinks dt. 


Scope— Order XVI, rule 1 1 applies to a case where the person satisfied the court 
that be has not intentionally failed to cany out the order Rule 12 applies to ihe 
alienutne case of a person fading to satisfy the court whether he appears in order 
to ofier an exphnation or not In either case whether the facts are thosC conleni 
plated m rule 11 or rule 12 the court can only proceed after attachment of the pro 
pen> 31 C L J 363=»55 Ind Cas 425 


12 [S 170 .] The Court niaj, where such person does not appear, or 
.r f. I, appears but fails so to satisfy the Court, impose 

appear '' * upon him sucli fine not exceeding five hundred 

rupees as it thinks fit, having regard (o his 
condition in life and all the circumstances of the case, and may order his 
property, or any part thereof, to be attached and sold or, if already attached 
under rule ro to be sold for the purpose of satisfying all costs of such attach- 
ment, together with the amount of the said fine, if any . 

Provided that, if the person whose attendance is required pays into 
Court the costs and fine aforesaid, the Court shall order the property to be 
released from attachment- 


Scope — An order under rule 12 cm only be made if proclamation has been 
issued or a warrant for arrest is>uej or an order for atiachment >s passed If 
neither of (hese conditions are siosfietilie Court |,is no /urisdicuo-i to impose 
under rule la A 1 R i 9’7 AH 8 ,o» 0929 ) A t, J I2i6«»i33 In I Cas gT 
Attachment of property not con liiion precedent 10 the imposition of Hne under 
rule 12 AIR ipaS Lih 079-115 ltd Cas 472 Such person is the person 
referred to ihraugliout the two preceding rules and cannot be fined unless and until 
there has been proclamition which he has disobeyed A I R 1928 Lah 473^110 
jind Cas 853 Such person means a person to whom a summons has been issued 
/and who fails to attend under role to (t> A J R 1925 Jilad 1347*^4^ AX 94r«* 

1 32 L \V 333 -(i 9 J}) M \V N 76;«49 M L T 438=90 fnd Cas ggr 
’ If a person refuses to accept a summons but attends the Court on date 
fixed r 10 does not apply A I R 1928 Lah 469“29 Cr t J 704 = 
iio Ind Cas 336 SVbete the witness appears, but cannot produce the docu- 
ment, it IS illegal to impale a fine upon him 29 M L T 95^61 Ind 
Cas 957 Until after the atiachment of properly a fine cannot be imposed for 


produce the document he can be fined without going though the cumbrous pro 
cedure of issuing summons, followed by proclamation and attachment of his 
pTopSTiy to make Dim undeistand court's discretion A 1 R 19*9 All 99—116 Ind 
Cas. 483 


13 [Neio'l The provisions with regard to the attachment and sale of 
iitai- ,. i,.AeA, propcityuj the execution of a decree shall, so far 

as they are applicable, be deemed to apply to any 
attachment and sale under this Order is if the person whose property is so 
attached were a judgment debtor 


14. [S 17i ] 

Cout of ns own 
summon as w 1 1 n 
strangers (o sun 


Subject to tfac prarisions of this Code as to attendance and 
appearance and to any law for the time bcin” 
■tccorO force, where the Court at any time ihi 
® * necessary to examine any p rsaii otitcr 
party to the suit and not tailed as a 
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reasonable time for preparation and for liavelUtig to the place at 'which his 
attendance is required 

Notea — For local imendineut in Rangoon vide nifra 

10 [S 168 3 (i) Where a person to whom a summons has been issued 

„ , , either to attend to give evidence or to produce 

Procedure ivhere wtness document fads to attend or to produce the 
fails to comply w)jh summons document m compliance with such summons, 

the Court shall, if the certificate of the serving olhcei has not been verified 

by affidavit, and may, if it ha^ been so verifiedi examine the serving officer 
on oath, or cause him to be so examined by another Court touching the 
service or non service of the summona 

(a) Where the Court sees reasons to believe that such evidence or pro 
duction IS material, and that such person has, without lawful excuse, failed 
to attend or to produce the document in compliance with such summons or 
has Intentionally avoided service, it may issue a proclamation requiring him 
to attend to give evidence or to produce the document at a time and place 
to be named therein , and a copy of such ptoclamafton shall be affixed on the 
outer door or other conspicuous part of the house in which he ordinarily 
resides 

($) In lieu of or at the time of issuing such proclamation, or at any time 
afterwards, the Court may, m its discretion, issue a warrant, either with or 
without bail, for the arrest of such person, and may make an order 
Cot the attachment of his properly to such amount as tt thinks lit, not 

exceeding the amount of the costs of attachment and of any fine which may 

be imposed under rule 13 , , . l 

Provided that no Court of Small Causes shall make an order for the attach 
ment of immoveable property 

Scope— -The Court can issue proclamaiion only on bting satisfied Jh it the 
evidence of the witness or the production of ibc document is material and itiut he 

uce the nocunttiu AIR 
, 97 , 13 W R 416 A Court 

ure 10 produce a document 
39 M X 1 95«>6i Ind Cas 
ourt IS not bound to compel 
auendance of a witness S 7 It'd Cas 311 Issue of a proclamation or order of 
attachment of property ate not conditions precedent to the imposition of a fine 
on defaulimg witness A I R 19ZS Mad ie47=»48 M 94i“49 M L J 438*33 

L W 332*(i9'5) M W N 767=»9oIod Cas 9gi Court cannot issue warrants 
without complyinj, with the terms of Order \Vl r 10 39 Ind Cts P W 

R 1917 heciion 32 vests tie Court with jiower 10 impose fine for faihnir 
to comply wiiii a summons The jurisdiction to impose fine can only he 
exercised in the manner laid down by Order XVI AIR 1929 A 850= (1930) 
Certain witnesses of ihe plaiaiifi who ire duly 
ser e<l did not appear on the date of beannp and after the Court offered to issue 

ir warrants but 
’ that the Court 

rA rSfia '"iin ‘bJ 

™n-33rnd Sas ^ ** followed where the rule apples 20 C W 'I 

If witness appears, attach . 169 ] Where, at anytime after 

mem may be withdrawn ittachmerii of his properly, such person 

appears and satisfies the Court, — 

(t») thii he did not, wiihoul lawful excuse, fail to comply with the 
summons or intentionally aioid senicc, and, 

^ sihcte ha has failed to attend at the time and place named tn a 

proclamation issued under the last preceding rule, that ho had 
no notice of such proclamation m time to attend, 
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the Court shall direct that the property be released fro ii 'itlachment, 
and shall n)aL.e such order as (o the costs of the attachment ns it thinks /It 

Scope— Order \VI, rule 1 1 applies to a case where the person sitisHcd the court 
that he has not intentionally failed to cany out the order Rule 12 applies to the 
aJtcraame case of a person filling to satisfy the court whether he appears m order 
to oiTcr an exphnation or not In either case whether the facts arc those content 
plated in rule 11 or rule 12 the court can only proceed after attachment of llie pro 
pert) 31 C L J 363 = 5, Ind Cas 425 

12 [S 170 } The Court raa), where such person does not appear, or 

Proccd„,e ,f „„„ess fl.I. .0 “'’P'T 

upon him such fine not exceeding five hundred 
TU) ecs as it thinks fit, having regard to hts 
condition in life and all (he circumstances of the case and may order hts 
propetty, or any pan thereof, to be attached and sold or, if already attached 
under rule ro to he sold far the purpose of satisfying all costs of such attach 
ment, together with the aniouitt of the said fine, if any 

Provided that, if the person whose attendance is required pays into 
Court the costs and line aforesaid, the Court shall order the property to bo 
released from attachment 

Scope — An order under rule ta can only he made il prochmalion lias been 
issued or a warrant for arrest is>ued or an order for attachment is passed If 
ne (her of these conJ i ons are sanstie I tlie Court has no junsdictioi to impose 
underrule n \ I R iij o AU Sso^ftO’^) \ L ) I2i6»i23 Ini Cas gy 

Attachment of property is not condition precede n to the moosition of doe under 
rule u \ I R tg'S Lah gyg-sts Ind Cas 47* Such person »s the person 
referred to throughout the i vo arcceding rules and cannot be trued unless and until 
there has been procUmition which he his disobeyed AIR 1928 Lah 4y3*"lto 
(Ind Cas 853 Such p*rson m*an> a person to whom a summons has been issued 
and who fails to attend under rule to (1) A ( R 1925 Mad 1247 = 48 M 94 i« 

1 aa L W 332 -(i«*3) M W N 76;*»49 M L T 438=90 Ind Cas 991 
/ If a p*raon refus*s to accept a summon} but attends the Court on date 
' fixed r to does not apply A ( R >928 Lah 469=29 Cr L T 704= 

I to Ind Cas 336 Where the witness appear^ but cannot produce the docu 
ment , it is illegal to impale a dn^ upon him 29 M L T 95-*6r Ird 
Cas 967 Until after the attachm*nc of property a dne cannot be imposed for 
non production of document in obedience to summons 57 Ind Cas 302 , 
but see also A I R 1928 Lah 4693*29 Cr L J 7o4 = iiolnd Cas 336 After an 
order for attachtnent of property if the per»on concerned fails to attend m obedience 
■ r 12 31 C 

■ 0 without law 

issing a tram 
•.a'i Vni tas 

472 Where the witness or a parly is present and the court directs h m by word of 

mouth to produce a document and there cannot be the si ghtest m stake as to the 
witness or patty having received mformation of such direction and fails to 
produce the document he can be fined ivithout going though the cumbrous pro 
cedure of issuing summons followed by proclamation and attachment of hu 
property to make him understand court s discretion AIR 1929 All 99=116 Ind 
Cas 483 

13 [iVrui } The ptov^s\o^s wnh regard to the attachment and sale of 
propertym the execution of a decree shall, so fat 

Mode ofaiuchm™, ^ Ebe/are applicable, be deemed to apply to „ ' 

attachment and sale under this Order as rf the person whos.- property « 
attached were a judgment debtor 

14 [S 171 ] Subject to the provisions of this Code as to attendance iai 
, appearance and to any law for th 

Coul of ns own accord Court at nr *- 

summon as witnesses mv n 


strangers to s 


necessary to examine any p 
party to the suit and not 





niu romt ok nvK. Kuoriii>uiui> 


10. 10, P. 18 


ft \i'\rly to llio uulf, iIk Oourl miy, of lu«wn motion, cii\i.o su(U iicr-iDu 1)0 
numiiu>m.tl M ft wltmm to i»iv«t iMiluuo, or lo \ni)iltic« imy docoim nt in his 
iMu-ftSilon, Oft ft (i ty (o in' ft;nioiftt»tl, nml nny » xtuiilmi him ns .i tvltnc^ or rc<iiiiri} 
him to I'lOiliiro, stn li dot ftuiuut. 

Hoopo—Wlipro^ h\\>cr lucueut^al . ■ ■ *1 


w|tin*i 9 Cti (II turn ft c;sc (Jio {’‘Jrrt.i.c I# ,««w ..c , , „ 

riil« M ISO 1‘ U lyt I I S'-" ■'IS® •* Ih It (tJlOJ ^ Iml. Ci8 347** 

5 h It. i< I 

1C. is 172.1 SuhldCt ai Ust aforouftUl, whoovut Is suntiftOftcd to .ftppear 
nml wlvu ovliloftCtf 1ft ft suit shall ftlloiul At tho 
Duly 1.1 wiiiimuiiH j,, ii„ for Unit 

loci mm',7 I""'*"” imriKBi), Itiiil Wlioour I. lUiiimiiiiiiil to iiroJiico 

11 out shall rllhor iilloilil lo |iIoauc8 it, 

or cftoia It to he proiliicoti, nt kocIi tloio ami (ihiru. 

Ooono— Wlirro .i Miimnon* ww U-nn-l rillliitf upon llm ‘hi( f 'V® 

KtiMfUl MhuhiimIiiv m «im»« tho i*r.nlnc(lo« offiitnln I'ftiiiu# hmft hii rcc* rib, 
wWrIi \\p\o nm Kiicuitpil. uft'l wUeirt »Uo ihW o((lc«( CWH?'! t sticch to h® ’w o 
.mil ililiiic.l « .imh r * ;iiovi»pi*, iimUr wli rlUha 

«evhl»li.iM(.,imrilUim " smumon* to 'p • 

A wiiiiu* \> l.umi) to. • • v^hui •mimmm.illiy Cotitt, 

hut li« i» iiiii i, iiiiiil (0 proltiui tlocumcuhi «ot ihiJy lit mft,hi npt'ty 

for the kpei till ftiioft Ilf ilm itrx.mftt.m8 S I* 1^* 14* 

10. ]S 17U I {») A jiofioft 811 Himmioftoil ami ftllomUftjt iltftll, ttftlois , 
■ u, , , , iU« ('outt oihonvlio iUri.tiii, nileml nt each 

When limy m .y <lpini i hortfluft uniil lliu •iilt 1ml I'ouft illipo'od of. 

(i) Oft the npi'Hi iliim <•( tiMlitr |>4(ly mill lilt) payment tlitoimh Iho Court 
of till iiet»«<Hr) ex|x)ft 808 (if any), iht> Court may ruiiulro any iiutioft art 
Ritinmoftoil AMil nttumlliDt III fdtiilHli ■eiiiiity to iitumd At llin ftext or any 
other liuailiift <>t nniil llio imti i« «liiiHt«od «if niu), in ilufiftU of hU futftllhliii; 
luCh aecorii), may oi<\or him (u hu tiulaiuuti hi thu civil (irhoil. 

Notort Wlirie .1 Comi 1 tjoiirni n « i»o hiii omit* to I'iftil the wthics* In |,q 
mi»ofti n ilio ftiljontnc.l ilu«*, .in I ilia wUiivti tin not, hi loiiiftiiiiema, .itteml, tlio 
I oijji »hoiiM (he juiue* ^ leiimitMo oppoMtumy (o mminoii clitir wutic#* 
“I". ir» * '''''•“t *'“■0 fthcnliDco .in) 10 i,nm innilitr nlionrinnom for ilm iniri'osc. 
lA iiiil Cti ij'tft * ' 

17. ISs 17*V"17C.1 'Ihrt {irutlfloni of rulii to to Kl shill, 1 1 far cii thoy 

Avyllruio.i nt ii,lr. to lo .|;l■'l.;'l'l>’. Iw.luimil hi Ilii.ly toimylnisoil 
1 ^ liivlii); itkiitUd III tompliuiLo with a 

siiinnioiH th|MiU, whlmiil I'mhil esnuo. ui roij* 

travrntioft of ni]o |r>. 

■ lliitlil, liitlii In onlrr 1 1 .uuUl h ivlnt; to 

■ • »uih \ Kiinriniit |irocce lint,i iiinlcr 

JiilhO of lha llikh C'oml U iit-Khtr 
... • iiinUr » 4 K 0 or » 47 A Cr. l\ C. A. I. K 

lOlA Uanrf tKa-4 Itai'K Jt7->7Ci I. J. 1341 

IS. IS. 17 Wlftll pJlPfl 7 Wilt ro any jfcrattft arrt»t»«l mtiltr .t wtrr\nl b 
.. , , ^ ^ ounii,ht In fore Ui« Conti ift ‘ nslody and cannot, 

w,jur,, oviihiJ III llio ftlm IHO Ilf lilt lUlUm or any of tln-in, 


, lit .vk.tuui ..no i..innui, 

iKKfdme Hline »ivnn,j to llio ftlw.|H<. iif llit tuiUm or any of tln-in, 

iiVhlco di'.ii. ilw’iiliUmoorim'dnui iho d xuiinm which 
' t e tu*iniii«imiiu>iKd toijiii Of t>u»dmi , thoCnmt 


^ * t e tu*lniii«imiiu>iKd toijiii Of t>u»dmi , thoCnmt 

may ii«|mio him III |•ilt ti'sondlo Kid or oihtr 
k^cmtiy his m sihU llnw \iw\ plwo \s vl llmiks lit, and. on 
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such bail or Si,curit> bting gi\cn imy release him and, m default of his giving 
such bail or security, may order him to be detained m the civil prison 

No«,imsslob= o,Jc,ca 10 , ‘®JS178] No one slnll be ordered 

auend in person unless icsi give evidence unless he 

dent niihin certain limns resides— 


(u) within the local limits of the Court s ordinary original jurisdiction, or 
(3) without such limits but at a place less than lifty or iwhetc there is 
raihray or steamer communication or other established public 
conic)ance for five sixths of the distance between the place where 
he resides and the p*acc where the Court is situate) less than two 
hundred miles oistancc from the Court house 


Scope — This rule does noi apply to a ease where a piny in a sun desires to 
giie evidence ofliis own mo ion m hisoin fiiour A I R 1922 Cil 42-^35 C L J 
78 = 63 Ind Cas 9, sec also A I R 1924 Mad 541 = 46 M L J 131=34 M L 1 
314— (1924) M W N 191 = 78 Ind Cas 407 This rule has no application to ihe 
persons summoned under s j6 of the Presidency Towns Insolvency Act A I R 
1923 Cal 427 = 370 W N 370=82 Ind Cas 76 Ordimnlj m the ease of a witness 
noi under ihe control of the piriy askiu,, for ihe commission, and residing beyond 
300 miles a comm ssioa should issue as a nniier of rii,hr unless the Court is satis 
Bed llm a party IS merely abusing Its imhont) to issue process A I R 1923 Mad 
331 = 44 ML] 202 = 17 L W 2jr = (i9i3J M W N 1,7=46 Jlf S 74 '- 7 r fnd Cas 
SjO Where a plaintiff is not residing wuhin Courts juiisdiclion nor within 2C0 
miles from the Court house, he cannot he compclk i to ippcar in person as defen 
dam s witnesses but should be examined on commission 140 Ind Cas 716 = 38 N L 
R. 146-A I R 1932 Nag 13s 

20 [S 177] Where any parly to a suit present in Court refuses, 
- p f - 1 r wuhoul lawful excuse, when required by ihe 

Consequence of refusal oi Iq g,ve evidence or to produce any docu 

ulled on"bv'courl ''■' possession or power, 

' the Court may pronounce judgment against him 

or make such order in relation to the suit as it thinks fit 


Scope —Under the Code of Civil Procedure a defendant who honafidt and for a 
subsiaotial reason requites the evidence of the pKintiCf to be taken ought not in 
ordinary circum»tanccs to have a decree against him until that evidence has been 
given 24 W R 72 Where a document is produced but refused to be exhibited 
the Court cannot dismiss the suit 28 C L J 24=46 Ind Ca^ 879 


21. [S 178] Where any party to a suit IS required to give evidence 
n 1 , or to produce a document, the provisions 

- >0 s'-’'' “PP'Z “ so <sr ws 

ate applicable 

N B — For local amendment tn Allahabad and Calcutta vide rrt/rd 


320 = 5 M L T 58 = 9 C L J 172=130 W N 370=11 Bom L R 196=3' ^ 
ii6=i9M L J 186 (P C) , see also $ Ind Cas 249=140 W N '*85=12 Bom 
L R 244 

ORDER XVIf 


Aijo trnmenis 

1 [S 156 ] (0 The Court may, if sufGcient cause is shown, at any 
o . . J stage of the suit grant time to the parties or i 

7^7 srant lime and any of them, and may from lime to lime adjo 

the hearing of the suit 


adjourn hearing 
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T. party to the suU, the Court may, of its own motion, cause such person to be 
summoned as a witness to give evidence, or to produce any document in his 
possession, on a day to be appointed, and may examine him as a witness or require 
him to produce, Such document 

Scope — Where lawyer present all through he should not be examined as court 
Witness ■ - r vm ,;o=A I R «922 Pft 

306 W 
defendan 
defendan 
and on c 

Witnesses in sucii a Cdst. - . , _ 

rule 14 159 P L R igti , see also L B U (1893 igooj 055 , ^ mu jt, 

5 L B R I 

15 . [3 1721 Subject as last aforesaid, whoever is summoned to appear 

and give evidence in a suit shall attend at the 
Duty of persons summoned time and place named in the summons for that 
to give evidence or produce purDOse, iiid whoever is summoned lo produce 
0 document shall eilhec attend to produce it, 
or cause it to be produced, at such iim“ and place 

as issued calling upon the chief officer of the 
e produciion of ccrtim entries from his records 
(he chief officer ciused a search to be made 
and claimed a search fee Held that there was no provisP’, under which the 
search fee coul I be chimed from the party who caused the summons '0 be iss^ea 
A witness is bound to produce documents duly specified when summoned by v-ourr 
but he IS not bound to produce documents not duly specified He might apply 
for the specification of the dociimcnis 5 S L R 44 

16 [S 173 ] (r) A person so summoned and attending shall, unless \ 
viru— j the Court otherwise directs, attend at each 

When they may depart hearing until the suit has been disposed of 

(a) On the application of either parly and the payment through the Court 
of all necessary expenses (if any), <he Courf may require any person so 
summoned and attending to furnish security lo attend at the next or any 
other hearing or until the suit js disposed of and, in default of his furnishing 
such security, may order him to be detained in the civil prison, 

Notes —Where a Court tdjoarns a case but omits to bind the witness to be 
present at the adjourned date, and ihe witness do not, m consequence attend the 
Court should i,ive the parlies a reasonable opportunity m summon iheir witness 
fnd° Cas 9W attendance and 10 grant another adjournment for the purpose 

17 [Ss 174-175] The provisions of rales 10 to 13 shall, so far as they 

Application of rules 10 10 applicable be deemed to apply to any person 
13 who having attended m compliance with a 

summons departs, without lawful excuse in con 

travention of rule 16 

Scope— Where a witness went out of Britjs]) India m order jo avoid having to 
Rwe evidence the contempt is gross and for such a rontempt proceedings under 
XVI, rule 17 C P Code arc inadequate and a Judge of ibe High Court is neither 
bound nor ought in su'-h a case to proceed under s 480 or s 476 Cr P C A I R 
1926 Rang 188=4 Rang 257'^a7Cr 1 J 1241 

18 . [S 174 fifth para 1 Where any person arrested under a wanantis 

Procedure where witness ' 

apprehended cinnot give ‘ • 

produce docu ye hasbeensummoned to giveor produce, theCourt 
may require him to gi\o reasonable bail or other 
gecuntf fcT his appeannee at «jch time md phce as it thinks fit, ind, on 
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such bail or s curitj bting gn til imy rclcasu him. and, in default of his giving 
such bail or security, may order him to be detained in the civ il prison 
„ , , , 19 fS 170 ] No one shall be ordered 

Nowunesstobc ordered to ^ attend in person to gue evidence unless he 
attend m person unless rest » • i" o 

dent nilhin certain limns resides 


(<0 within the local limits of the Court s ordinary original juri«diclion, or 
(li) without such limits but at a place less than lifty or twhcre there is 
railway or steamer communication or other established public 
conveyance for five sixths of the distance bctirccn the place where 
he resides and the p'acc where the Court is situate) less than two 
hun hid miUs uislan c from the Court house 


Scope — Tins rule docs not apply to a ease where a party to a suit desires to 
give evidence of Ins own mo ion in h)s orn favour A I It 192: Cal 42^35 C I J 
7S = 6S Ind Cas 9 , see also A 1 It 1924 Mad )41°>46M L J !3i=*34M L 1 
3T4 = (i924) M W N 191^178 InJ Cas 407 This ruli. lias no application to the 
persons summoned under s ^6 of the Presidency Towns Insolvency Act A I K 
*9-3 Cal 4J7«=27 C W. N 370«*S2lnd Cas 76 Ordinarily m the ease of a witness 
not under the control of the patty asLiug for tlie commission and residing beyond 
300 miles a commissioa should issue as a mailer of right, unless the Court is satis 
fied tliat a party IS merely abasing Its autlioniy to issue process A I K 1923 Mad 
32 Is»44M L j 202-17 L W 2>i-(l0a3)M W N 1,7-46 M S 74 -» 7 i htd Cas 
SjO Where a plaintiff is not resiling uiihin Courts juiis liciion nor within 2Co 
miles from the Court house he cannoi he rompcHc I to ippcar in person as defen* 
dam s witnesses hut should be cvatiiineJ o t <*0 nmission 140 Ind Cas 716 — 28 N L 
R 146-A 1 U 1932 Sag 135 

20 [S 177 1 Where any parly to a suit present m Court refuses, 
- ^ , f wiiiiout lawful excuse, wlicn required by the 

Consequence of refusal of Court, to give evidence or to produce any docu* 

SlleVon'bv'^Court*'"*^* " *”* possession or power, 

^ the Court may pronounce judgment against him 

or make such order in relation to the suit as it thinks fit 


Scope —Under the Code of Civil Procedure a defendant who bonafidt and for a 
substantial reason requires (he evidence of the plaintiff to be taken, ought not m 
ordinary circumstances to have a decree against him until that evidence has been 
given 24 W R 71 Where a document 1$ produced but refused to be evhibiied 
the Court cannot dismiss the suit 28 C L J 24— 46 Ind Ca> 879 


21 [S 178 ] Wiiere any parly to a suit IS required to give evidence 
. , or to produce a document, the provisions 

to parties summonid'* '' witnesses shall apply to him so far as they 

N B —For local amendment m Allahabad ind CalcuUi vide rn/ri 

Scope —It is one of the artifices of a week and somewhat paltry kind of 


^^'ivocacy for each litigant to cause his opponent to be summoned as a v 


with 


320=5 M L T 58 = 9 C L J I72=I3CWN 370-iiBom L R “196=31 A 
itC-igM L J 186 (P C ), see also 5 Ind Cas 249=140 W N 285=12 Horn 
L R 244 


ORDER XVII 


Adjoummenfs 

1 [S 150] (i) The Court may, if sufScient cause is shown, at any 
Court may gtAM time and '•>' S'""' >» Ihd Pities ot to 

adjourn hcLing any of them, and may from time to lime adjourn 

the hearing of the suit 
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f ^ In every such case the Court shall fix a dny for llie further hearing 
of the suit, and may mak* such order as it 

Costs of atljouniment thinks fit with respect to the costs occasioned 

by the adjournment . 

Provided that when the hearing of evidence has once begUtij the hearing 
nf the suit shall be continued from day to day until all the witnesses m 
altendance have been examined, unless the Court finds the adjournment 
of the hearing beyond the following day to be necessary fur reasons to be 
recorded 

3 For local amendments m Allahabad and Lahore videi^ri 

the Court 24 Ind Cas 

206 )urt should not ordinarily 

HP I - order granting or refusing 

nt ought to be given in cases where 
85 Ind Cas 890 Granting of an 
^ aurt and not in that of an Appellate 

Court and still Iea» in that of a Court ol second appeal A I R 1912 Nag 8i=» 
66 Ind Cas 3 ;,o Adjournment cannot be granted Unless due zeal and deligence 
IS shown A 1 R 1923 Lah 584=4 Lah 258=5 Lah L J 4 ? 8 s *37 Ind Cas 
5231 37 Ini Cas 266 Party cannot insist on adjournment as of right due to 
non compliance with a provis on of law It is wiihio the discretion of the Court 
Court may grant an adjournment or else it may dismiss the suit A I R l 9 ’i 
Pat 1 = 5 Pat L J 390-1 Pat L J 666-57 Ind Cas 250 There is difference 
hptwfen the hear ne of the suit anJ hearing of evidence 27 C L J 119-46 

'■ ’ nnot be 

case of 
parties 

B at the 

adiournment of the suit A I U 1923 All 72—20 A L j 912-77 ina Cas 91 
Liberal construction should bs put wpoa the prov »ions of order XVII A I R 1924 
Nag 298-79 Ind Cas 123 


Adjournment should be applied for at the earliest possible opportunity AIR 
l92S^Nag vafi— saind Cas 257 Where non appearance of the witnesses was not 

prove 

>1923 All i , 

T>ate of 


A. I R ,4 ..-B 

ment on condition of paying costs, the court may stnke off the defence and proceed 
ex parte if no costs are paid AIR 1915 All 280=47 A 538=23 A L J 212 = 
86 Ind Cas 86J But sufficient time should always be given fnr nrod irini» ihp 


to produce a witness for giving rcbutal evidence and to give adjournments for the*^pur^ 
pose AIR 1926 Nag 486-96lRd Cas 1906 ^ 

meat can be questioned in appeal {tom ex parte d 
L. T 381 = 91 Ind Cas 167 In cases of adjournn 
ri " i-t T ird rnsis is that it should order the pa 


case, I e 
1929 Rang 21'" • 
party of the 
L W 78= >2 


The court IS not bound to intimate the absent 


his witnesses 

adjourntneul 4 

24 UW 445-97 tbii Uyj - r , ^ 

give time for a pany to appear IS not proper A I R 1928 N'rg 165=11 N L J 


0 17 , P 2 ] 


THR CODii OF CIVIL PROCEDURE 


533 


78=108 Ind Cas S79 Where tbe court has fixed 1 case on 1 holiday it should not 
be taken up onihe next day A I R 1929 Pat 609=10? L T 589 = 120 Ind Cas 
i , does pay befoie date of next hearing he 

\ 1928 Mad 786=111 Ind Cas i 63 Even 
pauper, an order mal ing payment of the 
( _ of allowing time for amendment of the 

plaint IS not jusiified AIR *928 Rang 306=6 Rang 561 = 114 Ind 
Cas 677 Adjournment cannot be granted because a compromise was suggested 
but fell through, AIR 192S Mad 401 — laS Ind Cas 375 Whether a 
plaintiff has sufficiciu cause for not producing his evidence on a due date is a question 
of fact, depending on the niscrclion of the Court concerned AIR 1927 Lah 
879= 100 In' Cas 301 , sec also A I R 1929 Lah 620=117 Ind Cas 8q , A I R 
1928 Cal to-' = iO) Ind r " U 355 ,140 

Ind Cas 469-33 P L. 11 Laches m 

paying process fees may be or refusing 

process 146 Ind Cas 3 1 * Where wit 

ness has been served bui it is good 

ground for adjournment 140 InU Las 334=16 N L J 2o3 = A I R 1933 Nag 
336 Where defendant took steps to summon necessary and important witnesses 
but witnesses did not appear, adjournment should he given for production of such 
witnesses 141 Ind Cas 379= j4P I R 5os=A I R 1933 Lah 176 Court has 
inherent power to dismiss execution application for default 143 Ind Cas 1=37 M 
L W 607=1933 M W N 566 = 64 M L J 664 = 56 Mad 490 = A I R 1933 
4i8(F B) 


2 [S 157 \ Where, on any day to which the hearing of the suit is 

,f adjourned, the parlies or any of them fail to 

' ' app.«. Ih. Cou., p-,ay p,oc/d to d..po,o of 


the suit m one of the modes directed in that 


' behalf by Order IX or make such other order as it thinks fit 
N B— For local amendments m Allahabad and Oudh vide trt/ra 


Scope —Under rule 2 it is in the discretion of the Court to proceed in each case 
under Order IX and not obligatory If a plamtiff is absent and had at earlier hearing 
made out a definite case the suit in such cases should not be adjourned and 
not dismissed for default which order would be improper A I R 1929 Pat 
248=120 Ind Cas 625 Rules 2 and 3 are mutually exclusive Rule 2 gives the 
procedure to be followed in the absence of a party or parties Rule 3 gives the 
proceaure to be followed where the parlies are present but fail to produce evidence 
AIR 1930 Nag 152=127 Ind Cas 351 , see also A 1 R i9''8Pat 167 = 7 Pat 
206=107 Ind Cas 824, AIR 1929 All 543 = 1*7 Ind Cas 105 Where the 
evidence is closed the Court should aluays try the case on merits and not dismiss 
It for default under rule 2 128 Ind Cas 889— A I R 1931 Bom 111=32 Bom 

L R i4iO Where an ex pir/e decree is passed under Ordkr XVIL, tula 2., tJia 
delendint can apply under Order JX rule 13 AIR 1930 Rang 270=8 Rang 
168 12s Ind Cas 358 Where pleader appears and states that he has no instruc 
lions and no witness was summoned for the day, the proper order is passed 
on dismissal under rule 2 and jK>t under rule 3 117 lid Cas 73 , A 1 R 1928 Rang 
191 = 6 Rang 323 = 114 Ind Cas 299, see also A I R 1927 Rang 46 = 56 Rang 
448=99 Ind Cas 717 , see also 124 Ind Cis 402=»Ind Rul (1930) All 498,566 
also 1928 M W N 162 = 27 L W 347=54 M L J 351 = 108 Ind Cas 897, 
III Ind Cas I50 = A I R 1928 All 760 , A I R 1926 Mad 971 = 51 M L J 
209=192611 W N 616=97 Ind Ca« ^17, AIR 1924 Bom 139=25 Bom 
L R 1222 = 82 Ind Cas 124 


When on a date fixed for Its oivn motion by the Court the defendant on whom 
lay the burden of proof was absent the Court decided the case on merits, it was 
held that the case should not have been tried on meriis and the order must be 
held to be one under order XVII, rule 2 AIR 1929 Rang 73=6 Rang 7w= 
■ ’ ’ appearance when he is represents by a 

necessary facts and if he is e 

But where it ai pcxrcd that upio same 
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(a) In every such case the Court shall fix a day for the further hearing 
- , , of the suit, and may mak* such order as it 

Costs of adjournment thinks fit with respect to the costs occasioned 

by the adjournment 


Provided that when the hearing of evidence has once begun, the hearing 
of the suit shall be continued from day to day until all the witnesses in 
attendance have been examined, unless the Court finds the adjournment 
of the heating beyond the following day to be necessary for reasons to be 
recorded. 

N B— For local amendments in Allahabad and Lahore witin/ri 
Scope— The granung of adjournment IS optional with the Court 24 Ind Cas 
2 o 5 , see also lo Ind Cas 748 J> saetion of ihe trial Court should not ordinarily 
be inteferred with m appeal Appeal does not he from an order granting or refusing 
odiniirnment 4^ Ind Cas 898 Adjournment ought 10 be givsa in cases where 

85 Ind Cas S90 Granting of an 
urt and not in ihat of a > Appellate 
d appeal A I R 1912 Nag 81 = 
^ , _ anted unless due zeal and deligence 

=4 Lab *S8=*5 Lali L J 418 = 37 Ind Cas 
mot insist on adjournment as of right due to 
f taw It IS mthin the discretion of the Court 
vouu **/ h - - - dismiss the suit A I 11 igii 

Paf 1 = 5 rat L J 390"‘t Pat L / 666=57 »od Cns 250 There is difference 
between the 1 eiring of the suit and hearing of evidence 27 C L J 119=46 
Ind Cas 246 Adjournment to allow to produce further evidence, cannot be 
granted after the parnca had closed their evidence 36 Ind Cas 76 In case of 
npndin? suns the date of the adjourned bearing must be commuaica'ed to the parties 

of them as were present at the 
2 = 20 A L J 9»2»*7; Ind Cas 91 

>ions of order XVII A I R 1924 

Nag 298=79 Ind Cas 123 

Adjournment should be applied for at the earliest possible opportunity A 1 R 
1925 Nag 236=83 Ind Cas 257 Where non appearance of the witnesses was not 
ue 10 the party s fault the party cone 
prove h s case AIR 1925 • • 


e off the defence and proceed 
ex parti if no costs arc paid AIR 1925 All 280=47 A $38=23 A L J 212 = 
86 Ind Cas 862 But sufficient time should always be given for producing the 


1020* Rang 315 = 124 Ind Cas 880 *Tbe court is not bound to intimate the absent 
Dirty of the idjourncd date AIR 1930 Mad 113(5 C)=58M L J 10=31 
L W 78=122106 Cas 449 Where on severil occasiois phmlifT was ready with 
hi5 witnessts but the court adjourned the suit for want of iitoe the court should grant 
•rdiournmeni on the plaintiffs payer A I R i9’6 Mid 944=(i926) M W N 6/4 = 

51 L W 443=97 Itid Cas 89$ Reuisil lo postpone the hearing for an hour '’r to 

gl>e time fori party to appear IS not proper A I R 1928 Nag 165=11 N L J 
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7S=ioSlnd Cas S79 Where live court has fixed a case on a holiday it should not 
be taken up on ihe next day AIR 1970 Pat 609=10? L T 589=130 Ind Cas 
I ay before dale of next hearing he 

Mad 786= 1 1 1 Ind Cas 168 Cven 
an order roal mg payment of the 
I jwing time for amendment of the 

ang 306 = 6 Raig 561 = 114 Ind 
„ _ ^ _ cause a compromise was suggested 

but fell through A I R 1928 Mid 401 = 106 Ind Cas 375 Whether a 
plaiDUffhas sufficient cause for not producing his evidence on a due date is a question 
of fact, depending on the niscrcuon of the Court concerned AIR 1927 Lah 
8,9=tooinl Cas 301 , see also A 1 R 1919 Lah 620=117 Ind Cas 89 A I R 
1928 Cal lo’-io, Ind Cis , 107 Ind Cas S78=A I R 1928 All 355 . Uo 
Ind Cas 469 = 33? L. R 770=13 Lih 458 = A I K 1933 Lah 591 Laches in 
paying process lees may be ground for refusing adjournment bukJiol— for refusing 
process 146 Ind Cas 334=A I R >933 Nag 336=16 N^L J 208 Where wit 
ness has been served but is absom as wrong date is given in process it is good 
ground for adjournment 146 Ind Cas 334=16 N L J 2oS=A I R 1933 Nag 
336 Where defen lant loo’ vitnesses 

but witnesses did not app of such 

witnesses 141 Ind Cas 37^ 1 )urt has 

inherent power to dismiss _ _ - u . = 37 M 

L W 607 = 1933 M W N 566=64 M L I 664=56 Mad 490= A 1 R i933 Mad 
4>8(F B) 


2 [S 157\ Where, on any day to which the hearing of the suit is 

a J. , . . / 1 .. adjourned, the parlies or any of them fail to 

anoe'ir'nn dav appear, the Coutt may proceed to dispose of 

apps iron day fxsd of Ihe modes directed m that 

behalf by Order IX or make such other order as it thinks fit 

N B —For local amendments m Allahabad and Oudh vidt in/ra 


Scopo —Under rule 2 u is m the discretion of the Court to proceed in each case 
under Order IX and not obligatory If a plaintifT is absent and nad at earlier hearing 
made out a defiotie case the suit m such cases should not be adjourned and 
not dismissed for default which order would be improper A I R 1929 Pat 
248=120 Ind Cas 625 Rules 3 and 3 are mutually exclusive Rule 2 gives the 
procedure to be followed in the absence of a party or parties Rule 3 gives the 
proceaure to be followed where the parlies are present but fail to pro luce evidence 
AIR 1930 Nag 152 = 127 Ind Cas 3,1 , see also A I R 1928 Pat 167 = 7 Pat 
236 — 107 Ind Cas 824, AIR 1929 AH 543=117 Ind Cas 105 Where the 
evidence is closed the Court should al vays try the case on merits and not dismiss 
U for default under rule 2 128 Ind Cas 889— A I R 1931 Bom 111 = 32 Bom 

L R I4jO Where an ex p'trte decree is passed under Order XVII, rule 2, the 
ra.'?. Or-tes IX vi’A AIR ■i7C(=?. Ravig 

168=125 Ind Cas 358 Where pleader appears and stales that he has no instruc 
lions and no witness was summoned for the day the proper order is passed 
on dismissal under rule 2 and not under rule 3 iiylid Cas 73 , A I R 1928 Rang 
191 = 6 Rang 323-114 Ind Cas 299, see also A 1 R 1927 Rang 46=56 Rang 
448=99 Ind Cas 717 , see also 124 Ind Cas 402 = Ind Rul 11930) All 498 see 
also 1928 M W N 162 = 27 L W 347 = 54 M L j 351-108 Ind Cas 897, 
in Ind Cas i5o=A I R 1928 All 760 , A I R 1926 Mad 971 = 51 M L J 
209=1926 M W N 616-97 Ind Ca« 517 , A I R 1924 Bom 139=25 Bom 
L R 1222=82 Ind Cas 124 

When On a date fixed for its own motion by the Court, the defendant on whom 
l^y the burden of proof was absent the Court decided the case on merits it was 
held that the case should not have been ined on merits and the order must be 
held to be one under order XVII rule 2 AIR 1929 Rang 73 = 6 Rang 766= 
appearance when he is represented by a 
necessary facts and if he is duly instructed 
But where it appeared that upto same 
(, » *..>1 V J. C4ucr fully represented his client it must be 
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shown that he did or omitted to do somciIiiDff which negitive the ordmary inference 
that he cominued As to represent his dteot. Af R igjS Mad 831 = 110 Ind. Cas 
577 , A I R 1928 Mad 831 = no Ind Cas 377 Where the suit was dismissed 
for non payment of damages for omission to get summons served, the order hes 
under order XVII, rule 2 and this could be re admitted by the Court A. 1 l< 
1927 An=464=tOoInd Cas 691 For the purpose of rule 2 defendant's absence 
cannot be Ire lied as plaintiirs absence eircn when theic is similarity ~ 

unless he IS transferred ^s a plaintiff A 1 R, *925 Mad 227 = 25 L 57“‘3 
M L T l9i=Q8 Ind Cas jor Where after the evidence is closed, time is 
extended for argument and the party fails (o appear the Court is 
to act under s 2 and may decide the case on merits A I R W24 Uh 
545=5 Lab 218=78 Ind Cas 453 There can be no dismissal of a su i 

after the decree «s passed unless the decree is Set aside o” appeal, 
and ihc mriies acquire rights and incur liabilities from the moment the 


son apt 
A I 1 
48 P R 


has c^mmenccu 
Cas 513 , see also 
596 The Court 
J on 


tions. 1 ” " 923 Vit 530 “ 1 

j Pat 1 J 97“;o lod 

Cas 94 ’ ^ ^ 

45 A 6 u- 5 w- , / ■** i at >88 , 

but see also 73 Ind Cas 982-AlK t9'*4 \fad 43=18 L W 209“(i9i3) M W N 
8o2i»73lnd Cas 98 Refusal 10 d rect ilie Receiver to provide funds to oetead 
ihe aci on h cb resiil eJ n Je pas>ing of an decree is a sufficient for 

dcfendmi 5 1 on -\ppear jnre an I rCitornion under order IX r jj A I R >922 Rat 
585=-! 1 nt 88 0} Ind C a 837 


Sul sp IjI t to It 1 s niasi. I if idjouriifnei t costs aie not paid as directed 90 
p W R i;i6“-i5bl L R i7i/'-3. Ini Cas 53* Theorder dismissing ihe suit 
for lion ippeararca of ptrnes at in adjourned hearing is one under Order XVIf 
rule 3 and not iimlei lule 3 32 Ind Cas 714 Juilcnl disciction should be exer 
cised under order Will role 2 before disposing of a case under order IX, 
r Sand v^here /r/Ma /u^// case had been made oat by the plainiilf 3t Ind Cis 
869 Wheie a sun has been dismissed owing to absence of both the pleader and the 
client such an order of dismissal is one under order XVH rule 2 and no appeal lies 
iherefrom ^2 Ind Cas 766 Adjournment hearing being refused, dismissal of a 
suit for failure to produce evidence js a decree and not an order 45 Ind Cas 200 
sec also {1917) M W N 565 = 33 M L J 553=39 tdd Cas 948 Anordcrof 
dismissal nhellier it be for want of evidence or not s an o der under O JX unless the 
facts show [hat the decision was on raems 4P L J 712=52 Ind Cas 290 If 
defendant and Ins advocate arc absent on thedaie fixed for appointment of com 
mission, court should proceed under order XVH jule 3 andappoiut commissioner 
and not pass an decree 42 Ind Cos 537 Where parties do not appear 

on the day fixed for consideration of the application for amendment of issues suit 
cannot be dismissed but the application for amendment can be AIR 1921 Pat 
96=6 P L. J 331=3 T T 760=63 Ind Cas 746 Vfhtae ibn suit has been 
adjourned for finding out the whereabouts of the ynserved defendant and on 
the adjourned date, defendant appears but the pla ntiff does not. the suit must 
under order IX, 1 8 be dismissed *3 S L R 149=53 Ind Cas 560 Where 
ivitnesses being absenJ, fresh adjournment was applied for but was icfuscd 
and ibe sun dismissed after recording dclendam's evidence it was 

held that ihe di'niissal was under order XVff, r a and not under r 3 
A 1 R 1922 Pat 2 = 3 P L T 64=6 Pat L J 3tJ = 6i Ind Cas 897 
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A I. R 1934 Cal Ji6 Where date is fixed for producing evidence but party is 
absent /VyJjr* decree and not order under order 17 rule 3 should be passed 138 
Ind Cas 200 = 33 I’ L R agS-A I R 1932 Lab 477, see also 143 Ind Cas 355- 
AIR 1933 L1I1 248 Where case is disposed of in absence of defendants __after 
Court hours application for restoi * ’ ’ ■ 

I R 1933 All 632 Where defei 
adjournment, the suit should be disn 

144 Ind Cas Mi = l933 A L *■ 4 

slates that he has no instruction, 
to rule 2 1933 A. L J ia9S=A 

to appear but insicad of him his val , 

party 137 Ind Cas 792 = 3^ M L W 422=»i932 M W N 423=»A I R 1932 
Mad 414 

Distmctioa between rules 2 and 3 — Rule 2 winch finds a place m the 
chapter of aJjoutnrucius provides that if on any ^y, to winch the hearing of the 
suit IS adjourned the parties or any of (hem fail to appear the court may proceed to 
dispose of the suit in one of the modes directed in lint behalf by order IX, or make 
su''h order as it thinks fit The efiect of this rule is to nuke rule 8 of order IX 
applicable w adjourned hearing of the cases (23 C 738) Rule 3 then provides 
that if any party to a sun, to whom time has been granted, fails to produce his 
evidence or to cause the attendance of his witnesses or to perform any oiher act 
necessary to ibe fur her progress of the »ui( for which time lias been allowed, the 
court may noiwiihsianding such default, proceed 10 decide the case fonhwuh 
h IS obvious thit the scope of rule 2 is quite distinct from that of rule 3 Rule 3 
appears IQ contempUte 1 case in which ihe court has materials befoie It to enable it 
to proceed to a dccis on of the sun What rule 3 piovidcs is, tint the mere fact of a 
pativ m-vki vg def lull in nerfomnnee of wlnt he was directed to do would not lead 
10 th<> dis n ssal ol ilic put uiiTs su t if he was (he party in default, or the decreeing 
of (he cUim aga nst ihe defandan s f the defendant was (he person who made the 
detauli (lie words notwichs mding such default clearly imply (hat the court is to 
proceed with the disposal of the suit tnspue of (he deftult upon such mater als as are 
before it Rule 7 on the oilier hand speaks of the disposal of the suit 
and undoubtedly includes cases in which there might not be any materials 
before the court to enable it to pronounce a decision on the merits It is clear that 
the contingency contemplated m rule a may happen in a case which falls 
within the letter of rule 3 It miy well happen, for instance, that a plaintifif 

only fails to do so, but 

aterials on the record, the 

rule 2, but if there are 

materials on the record the Coi rt ought (O proceed under rule 3 34 C 235 

(237 238) see also 4: C 956=18 C W N 77S Order IX, rule 6 provides for 

hearing of the suit on the day fixed 111 the summons for the defendant's appearance, 
whereas Ord'r XVU tula 2 does for heating of the suit at some later siage In 
. cither case what is cont 
day on which the hearing < 
tikes phec Order XV 11 
lease, m which a party v 
in further prosecution of 

such a case the Court may proceed wiih the suit and (he decision is not ex parle 
A I R 1922 Pat 483=1 Pat 188*69 Ind f't’s Rit '’Ind Tas tjR in n 
of appearance of ihe pany the proper order 

Order XVU, rule 3 4 

Ind Cas 710 see al< . ‘ « 4 

The dismissal of a , „ ■ 

order XVII, rule 2 and not r 3 A IK 1927 Rang 46*4 Rang 408 = 99 Ind Cas 7<7 
Lo ver Appellate Court IS competeit to determine the ques ion whether a decree 
was passed under Order XVII rule 2 or under Order XVII r 3 A I R 1028 
Lali 427.«toS Ind Cas fit Case of non appearance falls under order XVJt 
rule 2 and not under r 3 and is such provisions of Order IX must be followed 
in such cases there being no tml on merits AIR 1925 Oudh 360=85 Ind 
^ Cas 528 see also A 1 K 1925 AH 367=47 A 140=85 InH Cas 47a Provisions 
of order XVlI, r 3 apply even where deiendint lakes time for producing cvi^nee 
and absents himself A I R 1925 All 267=47 A 140=85 Ind Cas 47^^ 
if the defendant is absent on (1 e date of hearing the Court ought to ‘ 

decree and not a judgment on merits under order XVII nile 3 
C. C H Vol. 1—68 


*The word' 
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‘make such or ler as it thinks At m rule 2 do not include an order under 


tension of time for producing evidence is granted and where there is material on 
■ dh 278=78 Ind Cas 34o , 

( ■ AIR 1934 Mad 199 , 

• 90th parties are absent on 

A I R 1933 Nag 370 
, _ It instance of party and if 

there are materials on record 37 C W N 666=A I R 1933 Cal 412=144 
Ind Cas 462 , see also 32 Bom L R I430=A. I R 1931 Bom iii , but see 
142 Ind Cas 86=56C L J I2=A I R 1933 Cal 73 

Appeal and Bevision —Revision les from a wrong decision that Order IX 
rule 13 did not apply to a case under Order XVII, rule 2 A I R 1925 All 267=47 A 


1924 I* C 198 = 35 M L T 143=*47 M L J 44i“’o M L W 49*='Si I A 34i“ 
2 jA L J 990*-40'- L J 339“29C W N 39i»*S P L T 623=81 Ind Cas 741 

3 [S 153] Where any party to a suit to whom time has been granted fails 
^ , , (0 produce his evidence, or to cause (he atten 

Court liny proceed notwuh dance of his witnesses, or to perform any other 
nroSe^cvIdr^^^^^^ act necessary to the further progress of the suit, 

^ for which time has been allowed, the Court may 

notwithstanding sucli default proceed to decide the suit forthwith 
N J) —I or local amendmems m Allahabad and Oudh vide tn/ra 
Boopo— Rule IS il rccic 1 in a case where a part) is definitely given time in order 
iliai lie iniy take a ceriai 1 step which u is necessary for him to lake if he is to 
proicciuo his ruse aul fails 10 lake the step A I R ipaSCal 341 = 111 Ind Cas 
430= 17 C I J 467 1 Ins ru'e applies only when a default is subsequently made 

by i parly who liiiiiicif h i I a^ked for adjournment A I R 1929 Rang 73 = 6 Rang 
706=115 liul Cas 6 8 AIR 19:8 Rang 191 The word defaulr* in the rule 
IncUi Ics any defanll nmouuiing lo non prosecution of the appeal, by the plaintiff 
A 1 H 1)31 Mad l33-(i93o)M W N 1236=1^0 Ind Cas 657 Failure ofa 

ich IS not an act necessary to the 
*• ' dismissal of the suit for non- 

J 177 = 10, Ind Cas 30 Words 
, ' , '1 , , , , , * *he court is to proceed with 

iho still insplic of the default upon such maicnal as are before it And if 
Biicli malcriids fid to siibsiantnic the clam the suit will be dismissed 
lir llili Kaion mil not for default A I R 1927 Mad 109 =ki M L T 
6H4-^) Inl Cis 32 Jorihwith means on merits as gathered from facts 
‘ ^ labhng and not a 

■ ■ “ time was granted 

3 Lah 281 = 69 Ind 

. * ' order XVII rule 

, ' prosecution of case 

ll.o .Icd.lou I. A I 11 .„.P„ 

itoiill^A I II Dll llin ISS-ISB >lSl-13Bom L R 5li-6/?n^C« f 89 
IIA M1-17A I I 8,9-11 Inl Cm Sja \ I R „„ Mad I3-,8L W /09- 
■ * \ I R 1923 Oudh 18 = 90 L I 543 = 72 

»wt has been iiisiuuied and only^af^it 

dimisiil of a suit under order WII, rule 3 fo! fadurc to simply co mes'of 
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account books m certain specific language is illeeil > I U ' ' 

Ind Cas j Where 
rule a applies AIR • 

time has been granted „ 

A I R 1933 All 907 , see also 29 N L K 326“A I R 1933 Nag 234, 143 Ind 
Cas 307«si932«\ L J iioo=A I R 1933AII 118 

Where plamuff was present on the day of heating Court is not justified n 
dismissing ihe suit under order XVII r 3 on the ground that the plaintiff was 
absent on the day bxed for heanniT fnr return of summons Such an order is illegal 
' ’ ” 4 « is 289 Order dismissing a su t on default 

■ decree and not an order from which an appeal 

g 838=6 Bur L. J 77=»loi Ind Cas 618 
as a uitness as ordered is ground for the 
try the suit on merits A I R 1927 Lah 
> r 3 of the Code does not apply to non produc 

' o r oduced by plaintiff when plaint is presented 

A. 1 R 1924 Lah 603=76 Ind Cas 254 Rule 3 does not authorise summary 
dismissal wb're party has pud the process fee and the Court and its officers 
are responsible for effecting service and an adjournment caused by non atten 
dance of vviinesses for want of service is an adjournment in the ordinary 
course and does not amount to time granted under \Vll,r 3 A I R 1924 Lah 
404=71 Ind Cas 862 , A I R 1926 Lah 27=89 Ind Cas 857 I’hiiiiifT alone cannot 
be held responsible for failure to cause attendance of wiincsses for not paying 
proccss-ftc in time where process server was net,hgent The smneest provisions 
of order XVII r 3 shoul 1 not be applied to such case A I R 1924 Lah 272=69 
Ind Cas 665 Where defendant wanting stay of suit is ordered to produce copy 
of certain document on taie fsed and defendant fads to appear on that date 
an txparlt lecree cannot be passed wtieri* <> [ 


^ , H »<; » unaer otacT KVll, r j and not under Order 

IX r 8 of the C P Code A I R 1922 Pat 252=6 P L 1 650=2? L T 572 — 

I 63 Ind Cas 570 Where a pleader appears for a defendant who ts absent and 

says there is no instruction and a decree is passed under Order XVll, r 3 the 
decree is on merits and not an ex parte decree A I R 1922 All 497 = 77 
lod Cas 527 Rehearing cannot be claimed In any case in which a 
suit IS decided under order XVU r 3 even if order XVIl t a is mentioned 
by mistake instead of order XVfl r 3 tn (he judgment The remedy is 
by way of appeal AIR 1925 Oudh 495 = 86 Ind Cas 356 There 
IS no justification m dismis mg suu for fa lure to amend plaint and pay 
adjournment costs, under order Tx r 8 nor can the dismissal come under order 
XVn r 3 where there IS no judgment on merits AIR 1926 Lah 571 = 96 ind 
Cas 312 After having allowed five days time to the defendant to produce his 
witnesses the court was not justified in passing an ex parte decree without waiting 
^ vt -i2.yb '» k- \ ■3W=-’*'s/i, i-'r! V** 

order apparently passed under order XVIl r 3 but really was under Order IX r 8 
the lower court was competent to hear Ihe appeal from an order refusing to restore 

the suit. 27 A. L J 391 = 116 Ind Cas 752 Where aa appUcaiion for setting 

aside of an rx /nr/e decree was allowed conditionally on payment of costs and on 
default of payment the court decided the suit on merits, it was held that the 
decision is a decree under Order XVII r j and not an ordvr under order IX 
f 6 A I R 1930 Oudh 351=70 W N 582=127 Ind Cas 27 Adjournment 
having been refused plea ltf_wilhdtew from the suit and failed even to examine 
witness in attendance Tor winch no valid reason was given, held the order of 
dismissal under Order^XYll^r^ 3 should be passed A. I R 1929 All 432 = 
(1929) A. L. J Ko7= 119 Ind. Cas 569 

Rule a of Order XVll applies only when one of the parties or both 
parties are absent Where both parties were present but the suit was dis 
missed lor default the fact that a inrm,i ~ » 
by the Court cannot be final of 
was One under rule 3 of Order XVll 

a revenue suit adjournment was ^ ■ 
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and the suit was decreed It IV4S held that the case ought not to have been decided 
on merits from the evidence avaiJabe and not arbitrarjjy R D 86 fourt 
should not be too lechnicil in the muter of adjournment ard should refuse it 
for 1 solitary failure to pn luce witnesses AIR i9’6 Mad 859-(i926) M W 
^5^=96 Ind Cas 536 , see also 93 Ind Cas io24«A I R 1926 Lah Spi Where 
suit IS dismissed for default on failure of party to produce evidence when party is 
present, the dismissal must be deemed to be au order under rule 3 and an appeal is 
competent 95 Ind Cas 798 

Appeal —Where a decree IS wrongly passed on merits under order XVfl tule 
3 party aggrieved shoul 1 appeal against decree itself and not treat it is 
and against order refusing to set it aside 3 L \V 524 = 33 Ind Cis 660 
purporting to be passed under order XVII rule 3 cannot be treated as an 
decree and hence an apphcition to set aside would not lie but an appeal does lie 
iherefrom A I R 1927 Lab 562=103 Ind Cas 192 

ORDER XVIII 

JfeariHg oj the Suit and Extmtnation of IVtlncssts 

1 rS 179 Expl 1 The plaintiirhas the right to begin unless the de/en- 

Riph, frt iipcr.n dant admiu the facts alleged by the plaintiff and 

^ ® " contends that either in point of law or on some 

additional facts alleged by the defendant the pHmiiff is not entitled to any part 
of the relief which he seeks in which case tbe defendant has the right to begin 
Scope —Where in a suit for restitution of conjugal rights by husband, the 
' ■* non consent, the defenaant 

T t 29 The general rule 
begin TV/or on Eoidenee 
a civil case 7 C !■ R 

*74 In a claim for mesne profits by the successful appellant against the other 
party who had taken possession m execution of decree cf trial ^Court the person 
claiming u in tbe pos non of 3 piamilT and he should begin AIR 1925 
I4S»47 M 800=48 M L J 89*9'» Ind Crs 792 

2 [S 179, first para S ISO first and second paras i (i) On the 

c. ► , j day fixed for the hearing of the suit or on any 

olnScaa other day to which the hearing a adjourned, the 

party having tbe right to begin shall stale his case 
and produce his evidence m support of the issues which be is hound to prove 
(a) 1 he other party shall then stale bis case and produce his evidence (if 

any) and may then address the Court generally on the whole case 

(3) The party beginning may (hen reply generally on tbe whole case 
N B— For local amendments in Cafcutia Miiirts and Raaffoon, vide m//v 

by or included m day 
A I R igs5 AH 98-82 Ind Cas 73 Party cannot 


o»i-io3 ina twas joi AVhere parties were not ready on day 
to wmch case was adjourned for argument but was permuted to put jn wxiticn 
argument and subsequently ihe Judge s prederessor came in and after local m- 
spcction delivered judgment parties had sulncient opportunity to arsme and 

judgment was not vitiated A I R 1924 Lah 107=4 Lah 364 

3 [S 180 tblrd pam 3 Where (here are several issues, the burden of 
where several 


Evidence 

issues 


answer to the evidence produced by tbe other party , and, in the latter case, the 
parly beginning may produce evidence on those J sues after the other parly hag 
produced all bis evidence and the other party may then reply specially on the 
evidence so produced oy the party beginning , but the party beginning will then 
be entitled to reply generally on tbe whole cash 
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4 [S 131 ] The evidence of Ihe witnesses in attendance shall betaken 
orally in open Court in the prtsence and under 
0 6^*0*^/° examined 111 personal direction ind superintendence of the 
Judge 

Scope— Evidence in civil cases must be recorded by Judge himself It is 
extreiuely undesirable to allow witnesses 10 be examined by some one else and the 
ibe procedure is only an error, defect or 
- not aflect ihe merits of the case or the 

ad for reversing the decision of the Judge 
A 1 U 192S Pat 43S=»io P L T 474“‘«5 Ind Cas 237 A Court should m 
all cases exercise the powers, wah wbteb they are ciurustei by law in the 
cxami niioa of witnesses if they arc not properly examined 10 \V R. 380 As 
regards il e examination of paxttntihm lady Vide 15 C 775 , i R L R 5 


5 [S 182 In cases which an appeal is allowed the evidence of each 
,, , , „ , , witness shall be taken down in writing in the 

..WPPMiabrcLtf o' ““ ■>! O' ■" ">= P’"“00 

under the personal direction and superintendence 
of the Judge, not ordinarily m the form of question and answer, but in that of 
a narrative, and, when completed, shall be read over in the presence of the Judge 
and of the witness, and the Judge shall if necessary, correct the same, and shall 
Sign it 

N B — hor local amendments in Rangoon videiri/Vr 


Scope— Provisions cf il i» section are not complied with where Judge dictates 
evidence t ’ 

mere irre^u t 

Cas &33 
made in vvr 
other perso 

dcDce of the Judge, the Judge also must make or cause to be made a memo as provi 
ded by rr Sand 14 \ I R 1929 Cal 7S~$5C 10840113 Ind Cas 833 Parties 

need not be examned on oath but Court can do so if necessary Statements of 
witnesses are required to be read out to him for a double reason Any mistake 
by deponent or by the writer may be rectified and secondly a locus pemtcnttal is 
provided for a person who had made a false statement Omission to read out 
deprives him of locus penttenUial and such omission renders convicuon under S 193 
I P Code, illegal altogether 13 P R Cr l9i7»i5Cr L J 607 = 15 P W R Cr 
I9i7“39lnd Cas 847, AIR 1924 Cal 705=51 C 336=25 Cr L J 1027 = 
81 Ind. Cas 803 Rule is suHiciently complied with when read over by 
witness himself depositions so read over prove themselves under s 80, £vi 
dence Act 46 C 8 g 5 = 23C \Y N 66i = 39C L J 5i3=5oInd Cas 660 Small Cause 
Court Judge IS not bound to read over to witnesses their depositions and therefore 
the depositions so recorded are admissible in evidence against hose witnesses m 
prosecution for perjury A I R 1925 Nag 412=26 Cr L J 1350=89 Ind Cas 
390 Non compl ance with provisions of Order XVIU rules 5 and 6 does not render 
the deposition m admissible in evidence at a subsequent trial of the deponent for 


24 M L T 242 = 45 Ind Cas 507= 19 Cr E J 6oj , see also 45 C 825 = 27 C L J 
377 = 22 C W N 825 = 45 Ind Cas 258 


6 (S 183 ] Where the evidence IS taken down m a language different 
, , from that in which it is given, and the witness, 

nreied' ® does not understand the language in which it t* 

‘ taken down, the evidence as taken down 

wilting shall be interpreted to him in the language in which it is given 
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and the suit was decreed tt was held tbat the case ought not to have been decided 
on merits from the evidence availabe aid not arbitrarily 14 R D o6 i/ourt 
shoul 1 not be 103 lechnicil in the matter of adjournment and should 
for a solitary failure to pro luce witnesses AIR !9’S Mad 859 — (1926) M \y N 
434*’9SInd Cas 536 , sec also 93 Ind Cas iO’4=A I R 1926 Lah Where 

suit IS dismissed for default on failure of party to produce evidence when party is 

present the dismissal must be deemed to be an order under rule 3 ^od an appeal is 

competent 95liid Cas 798 

Awpoal —Where a decree IS wrongly passe J oil merits under order XVil lule 
3 party aggrieved sUoui I appeal aga nsi decree itself and not treat n as txpirit 
and againh^ order refusing to set inside 3L W 524«;33 Ind Cas 660 Order 
purpornngto be passed under order XVH rule 3 cannot be treated as an 
decree and hence an application to set aside would not he but an appeal does he 
iherefrom A I R 1927 Uh 562«=io3lnd Cas 192 

ORDER XVJIJ 

ffeafttig of the Suit and Ertmna/ton oj H'ltncsstt 

1 [S 179 Expl 1 The plaintiff has the right to begin unless the defen- 

n . . dant admits the facts alleged by the plaintiff and 

Kigm 10 oet contends that either m point of Jaw or on some 

additional facts alleged by the defendant the plaintiff is not entitled to any part 
of the relief which he seeks m which case the defendant has the right to begin 
Soope— Where in a smt for restituuoo of conjugal rights by»hiisband, the 
wife adm tted marriage but pleaded coercion and non consent the ocfcDoant 
hadtherghtto begin 33 fnd Cas 342»7 Bur L T 129 The general rule 
is that the party on whom the burden of prooflies should begin Ti^yfot on Eotaenee 
§ 379 Generally 4 plaint ff has the right to begin in a civil rase 7 C L R 
*74 In a claim for mesne profits by the successful appellant against the other 
party who had take 1 possess on in exe uiion of decree cf inal, Court the person 
claiming it in ihe pos non of a plain iff and he should begin AIR 1925 Mad 
*'4S“47M 8O0-*4S M L ] 89— 93 tnd Cas 792 

2 CS 179, first para S 180 first and second paras ] ( 1 ) On the 

day fixed for the bearing of the suit or on anv 
of evidence ^ Other day to which the hearing is adjourned, the 

party having the right to begin shall state hts case 
and produce his evidence in support of the issues which he is bound to prove 
fj) Ihe other party shall then state his case and produce his evidence (if 
any) and may then address the Court generally on the wholi* case 

(3) The party beginning may then reply generally on the whole case 
B—yor\ocal amendments in Cakiuta Madras and Rangoon vide »n/ra 
f? arc ftamed IS not meant by or included m day 

fixed for hearing of suu A I R .935 All g3=82 Itid Cas 73 Parly cannot 
fnTf I'*’"' at ihe time of suling thVease 

a 1 already put forward. 

A I R 19.7 Lah 61 5- 103 Ind Cas 501 Where panics were not ready on day 
= r T m?, argument but was permuted to put m wnt'en 

!iJi ^ ih® JodgB s predcressof canae m and after local in- 
spection delivered judgment parties bad Sufficient opportunity to argue and 

judgment was not V, luted A J K 2924 Lah ro7«4 L.ih 364 

3 [S 180 third parA 3 ^Vhere there are several issues, the burden of 


Evidence where several 
issues 


Jje other party , and, la the latter case, the 
eon those 1 sues after the other party has 
her party may then reply specially on the 
ginmug , but the party beginning will then 
.. y w . iuc whole cash 
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4 (S. 13 ! ] The evidence of the witnesses m attendance shall betaken 

w.iccis lo be “IJ'V “"<i “nde' 

open Court l>tooini direction and supenniendcncc of the 

Judge. 

Scope. — £tiJcii.e III a\ I eases nusi be iCLordcd by JuJt,c himself It is 
cxtreiijel} unJesirvh'c to alloM uttnesscs lo bs cxinuiicd by some one else and the 
proccjjfc IS gravel) objcciionah’c Yet ihc praclure is od) an error, defect or 
irreg-Iant) n the pro..cc 'i i^s and docs not affect the merits of the ease or the 
j..nsdiciion of the Cojii ai d is i o groan 1 for reversing ihe decision of ihc Judge 
A Lit IgrS Pit 4jSa|o P I. 1 474011, Jnd Cai 2^7 A Court slmuld m 
all cases exercise iJ e poaers, u«li uhich they arc ciunistcl by law in the 
eianuaatiaa of viitresses if i! c) ate 1 01 {itopeily examined lo W R. 280 As 
regards the examiraiioa of Ivdj Vide 15 C 77, i H L R 5 

[S. 182 In eases whids an appeal is allowed the evidence of each 

Howe>,J,rce.l.,llbc,Ac., '"“"’S' 

in appealable cases hn,,uagc of the Court, by or m the presence and 

under Ihe personal direction and superintendence 
of ihs Judg», not ordinarily m the form of question and answer, but in that of 
a rurtaiive, and. •^hen computed shall be read over m the presence of the Judge 
and of the wttnets. and the Judge shall if necessary, correct the same, and shall 
Sign It 

N B— tor lo vl vmcnJn cuts in Uangoon, vide w/r.t 

5 ccpo-~-piovisioa$ ef this section are not complied wiih where Judge dictates 
evidence to the i>nist ai . * ‘ 

mere irre^ulani) and not 1 • * * • 

Cas £33 If there IS only < • 

made in wniing b/ iht Ju Ij, • , 

other pcrsoi thoj,h. in ihc presence and under the personal direction and supermien- 
dence cl il e Judge, the Judge also must make or cause to be made a memo as provi- 
ded by rr 8anli4 iV I U iwCal 78-S5C io84“n3lnd Cas 833 Parties 

aeed not be tsammed on oatti but Court can do so if necessary Statements of 
wiiacsses are required to be read out to him for a double reason Any mistake 
by deponent or by the writer may be re-iificd and secondly a /aeut pemtential is 
pcovidei fot a p*TSun who had made a false statement Omission to read out 
depnves him of ptuiUnttuUn^ such omission renders conviciion under S 193 
1 P. Code. Illegal -Umgether ta P R Cr 1917“ >8 Cr L J 6 o 7 «iS P. W R Cr 

J 9 t 7 = l9lnd Cis 8i7 I I R IQ 24 Cal 703=.5« C. 336 = 25 Cr L J 1027= 

■ complied with when read over by 

s prove themselves under s 80, Evi- 

^ . . L J 5t3=5oInd Cas 660 Small Cause 

nesses their depositions and therefore 
e in evidence against those witnesses m 
412036 Cr L J 1350=89 Ind Cas 
. ler XVin rules 3, and 6 does not render 

Ihe deposition in admissible in evidence at a subsequent trial of the deponent for 
perjury the provisions being d re • L R 

;92 = 23 Cr L J 500 = 68 Ind Ca '«ses* 

. ' • 830= 

1 J J ® 

ufBcicnt compliance and deposition is 
193 1 P Code Irregularity in reading 
41918) M W N 239-7 L W 43S ® 
24 M L T 242=‘4S fnd Cas 507= ipCr L J 603 , see also 45 C 825 = 27 C L J. 
377 = 22 C W N 825 = 45 Ind Cas 258 

6 IS 1831 Where the evidence IS taken down in a language different 
from that in which it is given, and the witness, 

When deposiiion to be inter- does not understand the language in which it is 
taken down, the ev ’ as taken down m 
wilting shall be interpreted to him to the language i'* >1 given 
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N B —For local amendment m the Rangoon vide infra 

Scops — Where evidence by witness given m urda und recorded by Judge in 
English md not interpreted to him ihis rule IS not applicable 132 Ind Cas 270= 
SOWN 6S5«A 1 R 1931 Oudh 385 

7 . [Ncv}'\ Evidence taken down under section 138 shall be in the form 

prescribed by rule 5 and shall be read over and 
Evidence under seciicm 138 signed and, as occasion mny require, interpreted 
and corrected as if it were evidence taken down under that rule. 


8 [S 184 ^ Where the evidence IS not taken down in writing by the 

'* Judge, he shall be bound, as the examination of 

Memorandum when evidence each witness proceeds, to make a memorandum 
not taken down by Judge substance of what each witness deposes, 

and such memonndum shad be written and signed by the Judge and shall form 
part of the record 

N B —For local amendment in Rangoon, vide tnfra 

9 [S 185 ] Where English is not the language of the Court, but all 

the parties to the suit who appear in person, and 
When evidence may be the pleaders of such as appear by pleaders, do 
taken in i.iiglis 1 object to have such evidence as is given in 

English taken down m English, the Judge may so take it down 


10 [S. 186] 1 he Court may, of its own motion or on the application 

. , , , of any party or his pleader, take down any 

an.«?'™y“b/Xflo"wn P«t.cular qaesUon and answer o. any objecUon 
^ to any question, if there appears to be any special 

reason for so doing 

11 [3 187 ] Where any question put to a witness is objected to fay a 

_ . . , oarty or his pleader, and the Court allows the 

'0 be P« <be Judge shall lake down the 
^ question the answer, the objection and the name 

of the person making it together with the decision of the Court thereon. 

Notea— Court mty rule out as irrelevant any particular answer after it is given 
but cannot say beforehand ihac all evidence vet to be taken is going to be irrelevant 
and cannot refuse to record 11 on ihe ground that it believed it to be biased A. L R 
1923 Nag 5S=>68 1 id Cas 272 

12 [S 188 ] The Court may record such remarks as it thinks material 
Remarks on demeanour of respecting the demeanour Of any witness while 

witnesses onoet examination 


13 [S 1891 !n CMM ID which an appeal IS not allowed, « shall not lie 

Memorandum of evidence in necessary to take down the evidence of the wit 

unappeahble cases nesses 10 writing at length , but the Judge, as the 

enroinalion of each witness proceeds, shall make 
a memorandum of the substance of what be deposes, and such memorandum shall 
be imtten and signed by the Judge and shall form part of the record 

Notes —Memorandum of substance of evidence and not short extract should be 
^ 418,9c W N 430,30 lad Cas 634=2 L W Soi-fiois) 
M W N 768 ' f 

14 [3, 190 .J (1) Where the Judge is unable to make a memorandum 

Judge unable to make such require! by this Order, he shall cause 
memmandum 10 record rea such inability to be recorded, 


sons ofliis inabilil) 


and shaU causa the memorandum to be made 
m wriliagfrom hii dictation in open Court 
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(j) E^ery memorindum so made shall form part of the record 
N. B — For local amemhtu in llangoo i. Vide inft i 

15 . [S. 191 ] ( 1 ) Where a Judge is presented by death, transfer or 
Po.=r.n deal, Mil, .„dcn« ftool condddlllg 1^ su.l, 

uktn before anoil.cr jodee “sy ded wuh any evidence or 

memOTindum taken down or made under the 
foregoing rules as if such evidence or memorandum Ind been take down or 
made by him or under Ins direction under the said rules and may proceed 
with the suit from the stage at which his predecessor left it 

(a) Tive provisions of sub-rule (i 1 shall, so far as ihe> are applicable, 
be deemed to appl> to e\ idenc** taken 1 1 a suit transferred under section 24 
Scope — This rule pros iJcs the ci^e of a Ju Le tl>ing or leaving ihc Court 
before the conclusion of 1 suit and gives his successor powers to deal with the 
evidence as if he himself has taken ii «lowii no P K 1886, 17 lod Cas 278= 
1912 M \V N <799 But It docs not enpower ihe Judge to decide a case on 
eiideoce taken down b) his predecessor without giving nonce to ihc parties and 
Riving them an opporiunitj of being heard before judgment is pronounced 110 
P R i£Sj , see lUo qt I* R tgj* , 39 Ind Cas P R 1917 Where 

after rc'i’and a new plamiiff is subsututed, a suit should be tried de nojo 9 Ind Cas 
sst-yg M L T 324 , see also 39 Ind Cas 6c i=ai 4 P R 1917 Tins rule is 
appliable where a case has been transferred after hemg heard in pan 25 M 59s 
IQ. [S. 192 .] </) \\ here a vvvtitcss ts about to IcTvc the jurisdiction of 

the Court or other suffii-ient cause is shown to 

tmme/iiek the satisfaction of the Court why his evidence 

^ should be taken immediately, the Court may, 

upon the application of any patty or of the witness at .any time after the institution 
of the suit, tike the evidence of such vvitncs> in manner hereinbefore provided 
{a) W here sudi evidence IS not taken forthwith and m the presence of the 
partits, such notice as ihe Court thinks sulhcicnt of the day fixed for the cxami- 

. . be read over to the witness, and, if he 

I . - o necessary, 

coireci the same, and shall sign it, and it may then be read at any hearing of the 
Suit 

Notes— Vide 5 B L R 0 C 252 

17 . [S. 1930 The Court may at any stage of a suit recall any witness 

who has been examined and may (subject to the 
Court may rcall and of evidence for the time being in force) put 
xamine vriiness gucstions to him as the Court thinks fit 

18 . [/VrioJ Court may at any stage of a suit inspect any property 

n or thing concerning which any question may 

1 ovver of Court 10 inspect gjjjg 

N B — For local amendment in Allahabad vide rn/m 

Notes— Finding based absolutely on local* inspection should be allowed in 
special cases only A - 1 R »929 All ii6=U3 Ind Cas 76a , see also A I R 1923 
Lah 546=373 Ind Cas 616 Local mspeciion when foundation for judgment must 
be recorded 6, Ind Cas 6ol Propriety of inspection, which need not be receded 
•s only to test coirectness of evidence Judgment cannot be based on it A I 
” ’ crence in plot exammaiion 

nnot be subsmuied for oral 
'roprieiy of inspection is to 
ah 152 = 124 Ind Cas 346. 
of cross examination A J 
• d result of local mspccnon 

ent of scene in local inspcc- 
Cal 774=1929 Cr Cas 518 

= 123 fnd Cas 745 Party c»i» 


am It Cvourt 1 


' statements made i. 
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■Mtness during msi-ecnon to confirm his independetH impression provided procedure 
IS folloned with parry s Consent 4 Pat L \V iSo=s(t9tS) Pat 131*44 Ind Cas 
362 Judges are entitled to make local inspcctioa to understand evidence But they 
cannot base findings of facts soJel) upon Its resah ijj lad Cas. 139=A I. R * 93 * 
Mad *$ 3 * - 

ORDER XIX 


A0iiavtis 

1 {.S 194 .] Any Court may at any tune for sufficient reason order that 

any particular fact oc facts may be proved bj 
Power 10 order any point to or that the affidavit of any Witness ma> 

10 b“ pTo%ed b> affidavit be read at the hearing Ott SJcb conditions as the 
Court thinks reasonable 

Provided that where it appears to the Court that either patty b, 3 na fide desires 
the production of a witness for cross examination, and that such witneess can 
be produced an order shall not be made authorising the evidence of such 
witness to be given fay affidavit 

Scops — Document may be proved by cx parit affidavit only in special case 
A I R J9 6 All i6i*2j a L J ^1*89 Ind Cas f Affidavits amount to 
evidence onli under Order XIX igji Mad 381 *=30 M L T (H C) 26’«63 Ind 
Cas 258 Affidavit signed b> Coun and sworn before it need not be seated A L 
R 1937 Lab 376*3 Pat L R jOO*»ioi Ind Cas 615 Regarding signature of 
counsel no difference lies between affidavii and pleadings A I R 1928 Sfsd 
i 7 S»S*M L-J 6s-( 1927)M W N 885*37 L W 337*51 M V3*io7lRd Cas 
804 There ts so reed of affilavits rrhete cousse) is asked to make staleoiest 
relaving 10 facts of case A I R i9 8Mad 690«(t9JS) M W N 634*1x0 lad 
Cas ?J 7 Fact ibit Court admmed affidavit of plainiiff’s neit friend 10 prove 
prQ*note and not calling bicQ as witness IS not illegal if there is qo conle&tion as 
10 facts 143 Ind Cas ^,86* A 1 R 19V3 Mad 164 

2 . (S 195 ] (I) Upon any application evidence may be given by aSda 
^ j , Vit, but the Court may, at tbs insttnce of either 

Power to order atietda^ parly order ibc attendance for cross-cxamina 
JT"’ ' t.pn odhedeponem 


(3I Such attendant.e shill be in Court unles» the deponent is exempted 
from personal appearan e in Court or the Court otherwise directs 

3 IS J 90 ] (i) Affidavits sbill be confined lo such facts as the depon- 
Malitjs .0 .h b -iB-li IS '"“s^W'ofhiSQwn UoitlciJs 5 to prose, cscept 
shaiJ be confined imerlocuiory applications on which siate- 

. , j . , ments of ht» b hef may be admitted provided 

that tl e grounds thereof are stated 

(3; 1 he costs of tveiy affidavit wbteh shall unnecessarily set forth matters Of 
hearsay or argun eniive matter, or cop es of or eatracts from documents, shall 
unless the Court otherwise directs be paid by the party filing the same 
N B —For local aniendmenis 10 ^ilahabad and Rangoon t ids tn/ra 

I if wF/Sl!'?'i^-,rai’'rT”?L' sbould d.suoguishcJ. A 

1 K 193 -t 1 at. 312*5 Fai L T i 74 « 7 i fad Cas 7^1 Affidavit as w noints in 

argument sworn by dtponeniwi bout ondtrsundng lansuvgc ,s valueless^ i? Ind 
Cas i Where maucr^ are alleged ,0 be rnfornTvimn but soiree of ,nloz 

mai.on ,5 not d sclos^ Courtwll not laU no ce of such matters 35 C W N 
*597**36 A I R 1933 Cal S 5 S See also 32 C W N 

Ind Cas. 3 j 5 Affi-lav t noc comply ng w ih tequ rements of Order 19 r e U 
siill declaration 144 Ind Cas *57 “AIRi9m 5>3 Where one proposes 
torclyonanaffidvvit.tl eprm irons of Order X!\ r 3 wusi be sinciJv followed 
and every affidavii shnulrt clearly express how much is a 5 iiemem of the deponent s 
knowledge and how much is a siaieroem of bis beJ ef, an} ihe grounds of Ulief 
must be slated wiih sufficient particularrty to enable the Couri to Judge whe her u 
would be safe to act on the deponent sbebtf 37 C 359*6 ind Cas 666 



0. 20, r. 1] 


54S 


THE CODE OF CtVIt PROCEDURE. . 


ORDER XX. 


Juigmtnt and Decree 

1 [S 198.1 The Court, after ihe case has been heard, shall pronounce 
, ^ judgment in open Court, either at once or on some 
Judgmeninhenpronounfced future day, of which due notice shall be given to 
the parties or their pleaders 

N B — For local amendment in ^{*idras. vide tn^ra 


' '■! \ < extends to Provincial Small Cause courts 

' 8t8 In a suit for damages for failure to take 

„ can be passed A I. R 1926 Lah 337=93 

Ind Cas 1012 Failure lo make mention of oral evidence does not show that 
evidence was ignored 59 Ind Cas 963 


Scope of rule 1 — Commencement to write judgment before hearing whole 
evidence and argumenis is irregular A. I R 1933 All 1^ Where judgment was 
written and signed by Judge at home, and communicated to parties by clerk in 
absence of Judge on account of illness, the case was remanded for fresh hearing 

130 Ind Cas 573=SiC, L J 5^6= A I R 1930 Cal 164 Mere order in order 
sheet "ihat suit be dismissed m terms of compromise*' is not disposal of suit 
A I R 1933 Pat 135 Judgment delivered not in presence of, or without notice to 
parties is not nullity lu Ind Cas 44=28 N L R 3oS = A I R 1933 Nag 12 
Judgment is deemed to have been given even if not read by Judge 94 Ind Cas 

131 Decree following judgment ibougb not validly pronounced, should 

not be interfered A 1 R 1925 AH 203-4? A 332—23 A L J 145—86 
Ind Cas 869 Day of pronouncing judgment if not pronounced on «ame day 
should be noiified to parties 9 Bur L J ajo— 38 Ind Cas 675 Judg- 
ment pronounced i ' contravention of Order XX, rules 1 to r 3 is irregular 
but if waived by party It should not be reversed 46C 979=29 C L J 438— Ind 
Cas 40s Judgment pronounced in absence of party without notice to them is 
not correctly pronounced A I R AH ?o»— iv A »«-23 A. L J 145—86 
Ind. Cas S69 Rule of should be strictly 

adhered to A I R 1923 1 . . Notice of result of 

appeal must be given to p * . $ not sufficient A I. 

R 1921 Mad 690-41 M L J 385-14 L. W. Si4-(i92i) M. W. N 866--6S Ind. 
Cas 82 


Power to pronounce judg- 
ment written by Judge’s pre 
decessor 


2 [ 5 . 199 j A Judge may pronounce 
a judgment written but not pronounced by 
his predecessor 


• / Judge may be delivered by sucessor 

’.scealsoA I R 1931 AI! 90=(i03o) 
J 568— 46 Ind Cas 6i8,8oP. R 1916 = 
■ • Ind Cas 9,8 , l Pat L T 77 = 5 P L 

• • Executing Court should not take notice 

R 1921 Pat. 360=1 P L T 149=5 P* 
L J 70=55 Cas 890 Judgment after expiration of authority IS nullity. A I 
R 1924 Rang 358=4 U B R 171=76 Ind Cas tyo Judgment by retiring Judge 
held to be vahdly pronounced by his successor m office 130 Ind Cas 303=2930 
A L J i 566=';3 All I33=A I R ipjiAJl 90 


3 [S 202 J The judgment shall be dated and signed by the Judge in open 
, , . , Court at the lime of pronouncing it, and when 

Judgment to be signed afterwards be altered or 

added to save as provided by section 152 or on review. 


N B — For local amendment in hfadras^ vide tnfra 

Notes — Pronouncing judgment written and signed by predecessor is valid. 
5 Pat U J 147=1 Pat L T 77=58 Ind Cas 437 Provisional judgment is not 
operative until passing of decree 9 S L R 193=34 Ind Cas 867 Inhere- 
powers cannot be 'exercised against provisions of Code AIR i 9 *S ’ 

C. C. H Vol 1—69 
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Pat 778 = 61* L X 305 = 84 Jnd Cis 

654-*S2 Inti Cas 813 Court cannot , 

except lor clerical or arithmetical mis 
•05««72 Inti Cas 68S Order passed ur 
or under s 152 A 1 R 1924 Pat * ■ 

expitte decree isjudgi sing 1“ 

14S Ind Cis 302=ioO . . jgmtn 

inisdcscnpiion decree is ^ qq 

debtor on record 144 InJ CaS 901=35 Bom L R 2oo = A I R 1933^ 

4 IS 2931 (I) Judgments df a Court ot Small Causes need not 

^ ^ ® more than the points for delerininatwa*"**' 

Coutis”*^”^ Small Cause decision thereon 

(2) Judgments of other Courts shall contain a concise statement of 


Jucltmenis of Ollier Court case, the points for determination, the decisi^'' 
thereon, and the reasons for such decision 

»mall Cause Court's judgment 
con , Ind Cas 584 Judgment of 

cau n of judicial mmd must be appartt^^ 

A I R 1930 All 832=11930), A L J io9a=i28Ind Cas 766 The simple state 
ment that issues are not proved and claim be dismissed is not sufficient 10 

C J 248 But judgment, of Small Cause Courts need not involve reasons 13O 
301 = 97 Ind Cas 17a , A 1 R. 1925 Oudli 648-88 Ind Cas 376 Small Cause 
Court % judgment must tnvoWe points for deicrmn ation and reasons for «t AIR 
19*5 0“ah 383-79lnd 547 , A I R 1923 Rang 252-2 Bur L J 108 = 76 Ind 
Cas 600 Judgment of Small Cause mixing points and issues is against Order X* 
r. 4 AIR 19*5 Mad 1229=49 M L J 354=90 Ind Cas 968 SmaH Cause 
Court’s judgment need only comply with provisions of Order XX, r 4 
1922 Mad 360-42 M L J !83 =is C W 642-31 M L T 
791 ,48 Ind Cas 752 67 Ind Cas 8$ Judgment of Small Caus» 
be intelligible and contain po nts for deasion \ I R 19** 337 3 J 

T I22-(I920 Pat 398 = 64 Ind Cas 226 To shov application of Judge s 
mind judgment of Small Cause Court must involve short statement of reasons 
for decisions 12 L W 285-59 Ind Cas 906 Small Cause Court’s judgment not 
complying with provis ons of Order XX r 4 is open to revision *7 P L R 135 = 93 
Ind Cas 632 Small Cause Court case must be decided as carefully as regular suits 
Judgment must contain points for decision and decision thereon 136 Ind Cas 
701 = 7 Luclc 526=90 W N 24 = A I R 1932 Oudb 143, see also 142 Ind 
Cas 844=A 1 R 1933 Sind 63 , 55 M 67I—A 1 R 1932 Mad 336=62M L J 
439=35 M L W 520=137 Ind Cas 369 

Other Judgments —Judgment need not include every part of evidence relied 
onbypariies A I R 1931 All 210=130 Ind Cas 289 Judgment not involvn? 
points of determination is not legal AIR 1928 All 688=110 Ind Cas StS 
Judgment based on Judge s personal knowledge and without any evidence can be 
reversed in revision A I R 1923 Cal 311 = 67 Ind Cas 302 Judgment is not 
adequate if it reproduces arguments of counsel with short statement regarding 
court s opinion AIR 1921 Lab 119=2 Lah 27i=64lnd Cas 929 Judgment 
it short and its reasons uiiunclligible case must 
according to law \ I R 1922 Lah 132=4 Lah 1 
and definite 37 Ind Cas 304 Matter in diS( 
various questions, Judge must bring out point r 

t,ivcn 59 Ind Cas 703 Om ssioii to state points for determination does flot cause 
faduTO of justice provided pouts arc obvious 40 Ind Cas S90 Brevity of judg 
ment and aiouiincc of rcpciioon of plea lings niuji be borne in mind (19*9) 
M W N 356** 53 Ini Cis 554 Where it appcarcl that ilie judgment ®*. ** 
Lower Apjicllaic Court was delivered m conirueniion of the provisoes oftne 
law, Chic: Court m second appeal set it aside and remanded the case lor 
dccUion on Its merits 35 P L U ’ " . . in toe 

ludemcnt nnlcriil pofiioii of the ci , d Cas 

445-35 C Vf N aa42 = A R »93- - 

A^ I R 1933 Ring >74 Points for . ^ 

not pleading! oil recor I 146 I ij Cas i6=A 1 R i9oJ Nag 272 
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5 (S. 204 ) In suits in which issues Ime been framed, the Court shall 
_ , stale its finding or decision, '^vith the reasons 

cS? “ theiclot, upon each separate issue, unless the 

* finding upon any one or more of the issues is 

sufficient for the decision of the stiiU 


Scope— The Court should state us reasons on each issue (i886) P J 7 i . 
17 C \V N 55 57) = i7 Ind Cas 88i Court by iis decision can not lay down 
mode of execution of decree 4Slnd Cas sjo 

6. [S 206, first and second paras] (r) The decree shall agree 

Conicnis of decree judgment, it shall contain the number 

of the suit, the names and descriptions of the 
paifes and particulars of the claim, and shall specify clearly the relief 
granted or otlier determination of the suit 

(2) 1 he decree shall also state the amount of costs incurred in the suit, and 

by whom 01 out of what property and m what proportions such costs are to 
be paid 

{3) The Court may direct that the costs payable to one party by the other 
shall be set off against any sura which is admitted or found to be due from the 
former to the latter 

N B— For local amendments m Madras vide x«/rw 

Scope —When decree IS passed by consent « should so appear when drawn 
up lot Ind Cas 3 ' 6**35 C W N 6i2=6oM L J 648r.723-uN L I 7-27 
N L R i39«3o Bom U R 915-1931 M W N 748-A I R 1931 P C 107 (P Cl 
Preparation of decree af •'r ^ 137 Ind Cas 

• 0 prepare decree 

Genera! Rules 
sm ssed decree 
respect thereof 
voo i«“ US Where judge 

ment grant costs but decree tax then improperly, decree differs from judgment 136 
lod Cas 817—54 A 490 — 1932 A L J 272-A I R 1932 All 337 Where there 
IS contract between parties m msbe interest charge on property, decree should be 
prepared on that basis A I R 1933 Lab 94 t Where sufficient explanation for 
delay in amending decree IS not foithcomiDg amendment was refused 139 Ind Cas 
528— 36 c W N 97=A I R 1932 Cal 563 Specific motion must be made of 
consent tccree. AIR 1931 P C 107—35 C W N 612—60 M L J 648 = 14 N 
b J 71 — 33 L W 723 (P C)=i3i Ind, Cas 316 Decree apparently improper 
should never be* passed. 14 N L R 97 — 4 S I”d Cas 435 Judgment and decree 
must appear as separate 70 F W R 1931— iLali 223— 54 Ind Cas 913 Rule 
that decree must concur with judgment is mandatory AIR 1931 All, 3i3=22 
A L 7,291=46 A 864=82 Ind Cas 184= L R 5A 545 Civ, AIR 1925 
’hUd 735 -li 9 ’ 5 ) ■». W 209=49 "L 7 3 «S =83 Ind Cas BsB , A 1 R 192B 
Rang 315= 114 Ind, Cas 679 Omission to mention interest 10 decree, statement of 
which IS made in judgment can be rectified provided omission does not cause 
ambiguity A I R 1930 Cal 349=51 C L J 280=34 C W N 907 = 126 Ind 
Cas 764 


7 . [S 205 ] The decree shall bear date the day on which the judgment 
_ . . was pronounced and, when the Judge has 

Date of decree satisfied himself that the decree has been drawn 

up in accordance with the judgment, he shall sign the decree 

Scope— Date of decree must be sameasdaK. of judgment even though judg 
ment is signed on different dale AIR 1930 Pang 67 = 126 Ind Cas 543 , see 
also A 1 R 1927 Rang 337-6 Bur L J 23=101 Ind Cas 319 . A ! U 1924 Cal 
1064 = 40 C L J 87=82 Ind Cas 746, AIR 1922 Nag 113=69 Ind Cas.?, 
A I R 1923 Pat 129=1 Pat 77 i= 75 lnd Cas 379 ,34 C L ] 494=65 Ind Cas 
650 , 42 B 309=20 Bom L R 81—46 Ind Cas 107 Even in High Court 
on original side date of decree acid judgment must correspond, (1929) A I- 
J 73 = 112 Ind Cas 7 i 5 Time to appeal runs from dale of judgment 
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and noi from.^ile of signioR decree A I R iQi6 Nag 349*22 ^ ^ 
R 6o= 97 Ind Gas 307 Parties are not deprived of right to appe^ altnouga 
decree is not drawn after judgment 66 P R i9l9«S2lnd Cas 479 Uateo U 
decree is the date on which it was ordered to be drawn and not when u was 
32 Ind Cas 744 , see aUo 1933 M W N 23='37 M L W 180*64 M L J 251- 
56 M 458*A I R 1933 Mad 315 Court’s proceedi igs are presumed to oe leg 
and correct 146 Ind Cas 3iO‘=A 1 R 1933 Oadh 4 f >6 

8 [A'e a ] Where a Judge has vacated office after pronouncing judgment 

, , but without singing the decree, a decree drawn 

Procedure where Judge has up accordance with suji judgment may be 
vacated office before signing successor or, if the Court has 

ceased to exist, by the Judge of any Court to 
which such Court was subordinate 

Soopa — Judgment written by one of two Judges of High Court is valid eaen 
if pronounced by other 34 Ind Cas. 5P4 In jiarl heard case pnot 
though with consent of parties can be considered against by succeeding Ju g 
II Bur L T 97 = 47 Ind Cas S15 

9 n, 2071 Where llie sahjecl-mnicr of llie suit i> immoreubte 

r, / » tiroperiv, the dtcrca shall contain a description 

Decree for recovery of im K such 1 roiKrli sulh-anl to identify the same. 

moveable property ^nd nh'cre' ^uch property can idemified by 

boundaries or by numbers in a record of setilci»«.nl or suivey, tiie 
shall specify such boundaries or numbers 

Scope -A decree should disimcily 111 I iccutaiely suie ivliut propeily u 
With 24 W R 391 see also 19 W K Si , aS hut Cas 534 , 23 R ®®5 * 22 " 

R 330 . 74 P R 1905 

10 [S 208] Where the suit is for looveabie prop*rty, and the decree 

IS fof tlic delivery of such property, the decree 
ablS property ‘ «haU also slate the amouri of money to be 

^ ^ ^ pud as an alternative if delivery can not 

be had 

Soope— Under order XX, rule 10 delivery of propeny may uot be decreed m 
every case A I R 1914 Nag 176-7$ Ind Crt» 833 Decree holders executing 
decree under order XX rule 10 must comply with provisions of order XXI, r 3) if 
money poriion IS to be executed A. I K i9»7 Cal 652 = 55 C 36as3i C W N 
850 = 103 Ind Cas 740 

11 [S 210 ] CO Where and m so far as a decree is for the payment 
Bccim uuv dittct mvmcnt money llio Court may for any sufficient 

urmsHCis ' * ''»■? l'«Hng the decree order 

that payment of tho amount decreed shall be 
postponed or shall be made by instalments, with or without interest net 
withstanding anything contained in Ibe contract under which the money is 
payable 

(a) After tlie passing of anj such decieo the Court imy, on tho applica 

order, after decree for mid «ith the 

paymeni by instalments consent of llio decree holder, order that pay 

\ , , meni of Hio amount decreed shall ho poslponed 

or shall be made by msialmenis on such torini os to tho paymtiu of interest 
the aliachmcnt of the properly of the JudM»<mt debtor, or tho takins of 
security from him, or otherwise, as }l lliinki (It ^ 

N D —For bocal amen Inicnts m M i Iras ti I It uifcooii vl Ic /«// j 
Boopo— I'assingoflnsiilncnt (eerce nil t cii ilii , lulhu),,. (« h,,, , 

^ I It\»w Ouih sab-MiicVCi. 7 .^unU\ Ca. «?r, ‘ o 7 der 

paynieiitif"!' ‘ 5 ecfc« IS ijieddlo .« pn ,r .kcicu nilnef r^f 

ijj-A I « OJl i $2 I I ,1 ilj,-A , H pjj^ch j. 
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court cannot direct f 1 cm j c v 

tenants to be paid by . i • A. 521 = 1932 A L j 

3i 5 = A I R 1932 ^ 4j- - of debtor IS aorninaiing 

factor t6N L J 7S=A I R. 1933 Nag 330 \Vltcre decree has been varied 
by consent and the court attested u, vaned decree can be executed and separate 
suit IS unnecessary i^Ind Cas I R 1933 1-^1' 758 Rulejli'is not 

controlled by Imperial Binl. Act Refusal to grant instalments in proper Cases On 
grounds of postponement ofreabzatioi ol dues by Banl^ over six months would 
amount to lailure of duty 16N L,/ 73=A I R 1933 Mff 33o Instalment decree 
can be passed even if ttsiale of defendant IS mder court of ivards AIR 1933 Lab 
256»,Lah L J ,7i=°73lniJ Cas Soo Idstalment decree must be passed on sound 
ground and wuh due discretion 71 Ind Cas 303 Payment of decretal amount 
can be postponed on taking sec inly with decree holder s consent eicntfdecree js 
appealed against AIR igj’ Mad 4i6=>2 M L J i82=>38 M L T 143=1937 
M W N 202«iQQlnd Cas 841 


Order under rule ii cannot be passed by executing court AIR 1921 Pat 
340=2 P L T 80=58 Ind Cas 393 Court passing decree can alone post 
pone itsexccution at M L T 24=5 L W 132=1917 M W N 44=32 L 
J >3=40 3^3 (F* R) Compromise filed m execution in no way extends 

time for cxecuiio 1 ol decree Application for issuing Order under Order 
XX r 11 must be within time AIR 19*4 Lab 342 = 7? Ind Cas 477 
Application for specific performance of decree must be made within time 
allowed by decree 31 Ind Cas 457 Order po>tponing execution or requiring 
payment by msialmenis amounts to order of am-’ndment of decree 34 Ind Cas 393 
Postponement of amount maybe -illowcd where there is possibility of set olf In 
suits relating 10 independent transactions payment of decretal amount cannot be 
postponed A I K 19 6 Lah 6a4=7 l^h 393=27 P L K $62 = 97 Ind Cas 71S9. 

Decree under Or ler XXI rule (2) can be appealed ngunst under s 47 A I Ii 
iQSQRantr 191-119 Ind Cas 7$i Order of refusal to satisfy decretal sum by 

> L J 453 = 113 Ind 
order 20 rule 11 as 

- , g 54 Where there 

It no special reasons for special indulgeo'^ DCrmal course should be followed AIR 
1934 Pesh i 

12. ISs 211, 2121 (/) Where a sua is for the recovery of 


(a) for the possession of the property , 

(d) for the rent or mesne prfits which have accrued on the property 
during a period pttor to the (nsUlution of tlie suit or directing an 
inquiry as to such rent or mesne profits , 

(f) directing an inquiry as to rent or mesne profits from the institution 
of the suit until — 

(1) the delivery of possession to the decree liolder 
00 the relinquishment of possession by the judgmi.nt debtor wuh 
notice to the dkCree holder through the Court, or 
(iiO the expiration of three years from the date of tlic decree, 
whichever event first occurs 

(2) Where an inquiry IS directed under clausL (i) or clause (c), a final 
decree in respect of the rent or mcsiie profits shall be passed in accordance 
with the result of such inquiry 

N B = For local amendments id Madras vide i"/ru 
Scop© — Mesne profits are deemed to have been alloived if ibey if* ' 
in judgment no raaitet decree does non leotmn iliem A I R. 

C W N 614^127 Ind Cas 220 The word may m r ^ (,j mdicai* 
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and not from - 4 aie of signing decree A [ R iq; 6 Nag 349‘=22 N L 
R 60=07 Ind Gas 307 Panies are tw>t deprived of right to appeal altnoug 
decree is not drawfi after judgment 66 P R 1919 = 52 Ind Cas 479 
decree is the date on which it was ordered to be drawn and not when 't sign 
32 Ind Cas 744,se=aUo 1933 M W N 23=37 M L \V ■S<>=6-t]'V I- J J'", 
56 M 458 = A I R 1933 Mad 31S Court's proceedings are presumed to oe leg 
and correct 146 Ind Cas 3io=A I R 1933 Oudh 466 

3 1 Where a Judge has vacated office after pronouncing judgment 

but without singing the decree, a decree drawn 
Procedure where Judge has ud in accordance with such judgment may be 
vacated office before signing successor or, if the Court has 

ceased to exist, by the Judge of any Court to 
which sucii Court was subordinate 

Scope — Judgment written by one of two Judges of High Court is valid even 
if pronounced by other 34 Ind Cas, 584 In part heard case - 

though with consent of parties can be considered against by succeeding Juag 
II Bur L T 97 = 47 Ind Cas 5^5 

9 . [5 2071 Where the subject-matter of the suit i» immoveable 

_ property, the decree shall contain a description 

Dtcree to recovery of .m sich property sufficient to identify H’u seme, 
moveable property „|,Le such properly can be tdanffied by 

boundaries or by numbers in a record of settlement or survey, lie 
shall specify such boundarie> or numbers 

Scope —A decree should distinctly and accurately 
with 24 W R 291 see also 19 W R 81 , 25 Ind Cas 534 » 23 W U 285 , 22 w 
R 330 , 74 P R 190S 

10 [S 208 J Where the »uit is for moveable property, and the decree 

r* r j 1 4 IS for the delivery of such properly, the decree 

able MMe/ty * stale^the amount of money to be 

P ^ paid as an alternative if delivery can not 

be had 

Scope — Under order XX rule 10, delivery of properly may not be decreed in 
every case A. I R 1914 Nag 176=75 Ind Cas 833 Decree holders executing 
decree under Order XX rule io must comply wiih provisions of order XXI, r 31 if 
money portion IS to be executed A. 1 R 1927 Cal 652 = 55 C 26=31 C W N 
850=103 Ind Cas 740 

11 [S 210 ] (i) Whete and in so far as a decree is for the payment 

Decree may direct payment =“®‘='="' 

by instalments ^ reason at the time of passing the decree order 

that payment of ihe amount decreed shall be 
postponed or shall be made by instalments, with or without interest not 
withstanding anything contained in the contract under which the money is 
payable ^ 

(a) After the passing of any such decree the Court may, on the applica 
Order, after decree for .‘'’= J“<Jgment debtor and 1,1th the 

payment by instalments consent or the decree holder, order that pay* 

raent of the amount decreed shall be postponed 
or shall be made by instalments on such terms as to the payment of interest, 
the attachment of the property of the Judgment debtor, or the taking of 
security from him, or otherwise, as it thinks fit 

N Bv—For Local amenHmenis m Madras and Rangoon vide tn/ra 

m conditions is not bad in law 
Ind Cas 8i6 Order postponing 
„ ,, *r as part of decree 123 Ind Cas 

233=A 1 R 1931 Rang 152 , sec also 14a Ind Cas 833-A I R 1933 Pesh 31 
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S Ind Cas 35*“54 A 521-1932 A L 
3i5»A I R 1932 All 436 Under this secuoo J of debtor IS doraiiuti 
factor 16N L 1 78-A I R 1933 Nag 33 ^ Where decree lias been van 

by consent and the court attested •!» varied decree can be executed tn * separ: 

suit IS unnecessary 144 Ind Cas 158— A I R 1933 l- 2 b 75 ^ Rule;ll'is 1 
controlled by Imperial CinL Act Refusal to grant instilments in proper cases 
grounds of postponement ofrcabzatiot of dues by Bank over six months ivoi 
amount to failure of duty 16N L.J 7S“A 1 R 1933 Nig 330 Instilment dcci 
can be pissed even if estate of dcfcudint is under court of w ird* A 1 R 1923 L 
156—5 Lah L J ,71-73 Ind Cas Soa Instalment decree must be passed on sou 
ground ind wiih due d scretion 71 InJ Cas 303 Payment of decretal amou 
can be posipoied on taLmg scciniy swith decree holder 9 consent eien if decree 

appealed against A I R igj"* Mad 416—52 M L J 182 — 3S M L T 143 — 1< 

M \V V 202-100 Ind Cas 841 


Order under rule 11 cannot be passed by executing court A. I R >921 P 
340—2 P L T So-jS Ind Cis 373 Court passing decree can alone no 
pone Its execution 21 M L T 24—, L W »32-ijl7 M W N 44—32 
J 13-40 M “dd {P B) Compromise hie I in execution in no iviy exter 
time for executioi of decree Application for issuing Onicr under Ore 
XX, r It must be mthin time A I K I9’4 bih 342-72 In! Cis 4 
Application for specific performance of decree must be mide Miihin tii 
allowed b> decree 31 Ind Cas 4)7 Order postponing execution or requiri 
payment by instalments amounts to order of im^ndment of decree 34 Ind Cas 3 
Postponement of amount niiy be illotcj where (here 1$ possibility of set off 
suns relating to independent transactions payment of decretal amount ciiinot 
postponed A I R 19 6 Lah 6 o |-7 Lah 39J-27 P L U 562-97 Ind Cas 769 
Decree under Or ier XXI, rule (2) can be appealed igainst under 8 47 A I 
i929Rang 191-119 Ind Cis 751 Order of refusal to satisfy decretal sum 
instalment is not appcaliblc A I R 1928 Lah 931-10 Lah L J 4S3-/»t;i 
Cas 239 Appeal against order of dismissal ol applicaiion under order 20 rule 11 
time barred IS competent 135 Ind Cas 858-A I R 1932 Rang 54 Wliero thi 
IS no special reasons for special indalgen<-e, ncrnial course should be followed A 7 
1934 Pesh 2 


12 . ISs 211 , 212 ] (/) Where 3 suit is for iljc recovery 
Decree for possession and *®'”oveabIe property and for re 

mesne profits decree”^ profits, the Court may pass 


(a) for the possession of the property , 

(i) for the rent or mesne prfits which have accrued on the protiei 
during a petioa pnoi to the insUtution ol the suit or directing j 
inquiry as to such rent or mesne profits , 

(r) directing an inquiry as to rent or mesne profits from tlic institu(i> 
of the suit until — 


(0 the delivery of possession to the decree holder 
(«■) the relinquishment of possession by the judgment debtor wi 
notice to the di.cree holder through the Court, or 
(«/) the expiration of three years from the date of the decree, 
whichever event first occurs 

(3) Where an inquiry IS directed under clause (i) or clause a fii 

decree in respect of the rent or mesne profits shall be passed m accordHe 
with the result of such inquiry 


N B —For local amendments 10 Madras vide 


Soope — Mesne profits are deemed to hive been allowed 
m judgment no matiet decree does not mention them A 
C \V N 614— 127 Ind Cas 22o The word may m f *2 


if they ar 
1 R. 19*9 
(i) md c 
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and not from^daie of signing deaee A I R igzd Nag 349’=22 N 
R 6 o= 97 Ind ^Cas 307 Parties are not dcpr ved of right to appe^ ^ f ,he 
decree is not drawn after judgment 66 P R 1919 = 52 Ind Cas 479 
decree 13 the date on which it was ordered to be drawn and not when 't ® 8 


3z Ind Cas 744,seeaUo 1933 M W N 23=37 M L W 180=64 M ^ J 25 
56 M 458=A I R 1933 Mad 315 Courts proceedings are presumed to oe 1 b 
and correct 146 Ind Cas 3io = A I R 1933 Oudh 466 

8 [iVJjzt/l Where a Judge has vacated office after pronouncing 

, , . but without singing the decree, a decree draw 

Procedure where Judge has up m accordance with sudi judgment may 
vacated office before signing J successor or, if the Court has 

® ceased to exist, by the Judge of any Court 0 

which such Court was subordinate 

Scops — Judgment written by one of two Judges of High Court is valid even 
if pronounced by other 34 Ind Cas, 584 In part heard case prior “‘"‘f 
though with consent of parties can be considered against by succeeding Juog 
1 1 Bur L T 97 = 47 Ind Cas 5>S 

9 [5 2071 Where ilie subject matter of the suit i» immoveable 

f , propeity, the decree shall contain a 

?£i 

boundaries or by numbers in a record of seUlemenl ot survey, tb 
shall specify such bou idaries or numbeis 

Scope —A decree should distinctly and accurately state what property it deals 
with 24 \V R agi s«e also to W R 81 , 25 Ind Cas 534 » 23 W R isS . 22 \v 
R 330 , 74 P R 1905 

10 [S 208 ] Wliere the suit is for moveable property, and the decree 

p,. , . , , IS for the delivery of such property, the decree 

able propmy ° “'“O slale'lbe ampuM of money lo be 

be had 


paid as an alternative if delivery can not 


Scope— Under order XX rule 10 delivery of properly may not bo decreed in 
every case A I R 1924 Nag 176-75 Ind Cas 833 Decree holders executing 
decree under order XX rule 10 fousi comply with provis ons of order XXI, r 31 if 
money portion s to be executed A. I R 1927 Cal 652 = 55 C 26—31 C W N 
850 = 103 Ind Cas 740 

11 Is 210 ] CO Where and in so far as a decree is for the payment 
Dtarteemay i„e« paymem snffiriwol 

by mstalmenis reason at the lime of passing the decree order 

that payment of the amount decreed shall be 
postponed or shall be made by instalments, with or without interest not 
withstanding anything contained in the contract under which the money is 
payable 

(a) After the passing of an> such decree the Court may, on the applica 
Order after decree, for .‘'if Judgment diebtor and with the 

payment by instalments consent of the decree holder, order that pay 

ment of the amount decreed shall be postponed 
or shall be made by instalments on such terms as to the payment of interest, 
the attachment of the property of the Judgment debtor, or the taking of 
security from him, or otherwise, as it thinks Qt 

N B— For Local aincn-Jmems in Madras and Rangoon vide infra 
Scope— Passing of instalment decree on certain conditions is not bad in law 
A. I R >927 Oudh 256=1 Luck Cas 75 = 101 Ind Cas 816 Order postponing 
payment if incorporated in decree IS appcalaWc as part 0/ decree M3 Ind Cas 
233»A I R 193* Ranff *52 , see also 142 Ind Cas 833-A I R 1933 Pesh 31 
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Where court passes decree for Rs S84 and orders that defendant ^ould pay in six 
monthK instalments of R» Gd each and alloying no future interests, it is not proper 
exercise of discretion U3 Ind Cas 44=#54AU S39^^ ] ^ *933 ^11 90 Revenue 
court cannot direct for rent in case of tenants other than permanent or fixed rate 
tenants to be paid by ins almeuts 13S Ind Cas 254=54 A 521«J932 A L j 
315=A I R 1932 All 436 Under this section /fifef of debtor IS dominating 

factor 16N L J 78 = A I R 1933 Nag 330 Where decree has been varied 
by consent and tlie court attested ti, varied dectcc can be executed and separate 
suit IS unnecessary 144 Ind Cas i5S»A I R 1933 758 RulCtJi is nOi 

controlled by Imperial BinL Act Refusal to grant instalments in proper cases on 

anh over six months would 
Nag 330 Instalment decree 
of wards A I K 1913 Lah 
256=•^Lah L J j7i = 73lnd Cas Son lasulatcat decree must be passed an sound 
ground and vi h due d scretioii 71 Ind Cas 303 Payment of decretal amount 
cao be postponed on takmg see iniy with decree holder 9 consent eten if decree is 
appealed against AIR 192'* Mad 416=32 M L J iS2 = 38 M L T I43^t9’7 
M W N 202=100 Ind Cas 841 


Order under rule 11 cannot be passed by executing court AIR 1921 Pat 
340=2 P L T 80=38 Ind Cas 393 Court passing decree can alone post 
pone Its execution 21 M L T 24=3 L W I32=i9t7 M W N 44 = 32 hi L 
J 13 = 40 M 233 IF U) Compromise filed in execuXion m no way extends 
time for executioi ol decree Application for issuing Order under Order 
XX. r it must be within time A I R 1924 34* = 72 Ind Cas 477 

Apphcaiion for specific performance of decree must be made within lime 
allowed b> decree 31 Ind Cas 457 Order po»tpt>ning execution or requiring 
payment by instalments amounts to order of 2m*ndment of decree 34 Ind Cas 393 
Postponement of amount maybe allowed where there is possib Iity of set off In 
suns reUting to tndependem iinnsactions payment of decretal amount cannot be 
postponed \ I R 19 6 Lah 604-7 Lah 393a*27 P t R 562 = 97 Ind Cas 769 
Decree under Order XXI, rule (2) can be aD|)ea1ed against under s 47 AIR 


1929 Rang loi 
instalment 
Cas 339 
time barred 
IS no specia 
1934 Pash 1 
12. [Ss 


■tin Ind Cis 


etal sum by 
453“ “3 litd 
0 rule II as 
Where there 
owed A 1 R 


211, 2l2] (/) Where a suit is for the recovery of 
for po.,e«,oa and ot imn'Ovf aWe property and for ram 

nresne pioSls ?'»'■>'. >'>= Court may pass a 

decree — 


(u) for the possession of the propeity , 

( 6 ) for the rent or mesne prfits which have accrued on the property 
during a period prior to the institution of the suit or duectmg an 
inquiry as to such rent or mesne profits , 

(r) directing an inquiry as to rent or mesiie profits from the institution 
of the suu until-' 

(0 the delivery of possession to the decree holder 
(ji) the relinquishment of possession by the judgment debtor with 
notice to the decree holder through the Court, or 
(iiO the expiration of three years from the date of the decree, 
whichever event first occurs 

(2) Where an inquiry IS directed under clause (6) or clause (c), a final 
decree in respect of the rent or mesne profits shall be passed in accordance 
with the result of such inquiry 

N B = For local amendments iq Madras vide t"/ra 

Scope —Mesne profits ate deemed to have becw allowed if they are involved 

m judgment no matiet decree does not meouon them. A I R. 1929 Cal 710=2? 
v. w N 614=127 Ind Cas 220 Theword'raay m r 12 (0 mdicaies that Ui& 
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Court’s power i# discretionary though in rule 12 (f) (n) ‘ may ’ means "shall’ The 
rule does not bar vsuit for mesne profits from the date of suit to the date of del very 
of possession, though a previous decision m a suit for possession aud past and future 
mesne profits grants only past profits and is silent about future profits 41 M 
i88 = 22 M L T 434=*33 M L j ^=*(1917) M W N 847^6 L W 784 
Mesne profits may be decred even if claim for possession and statement of claim 
for mesne profits is made in alteiuative and is not distinct 26 C L J 105 
Party can apply for mesne profits only when possession is actually delivered or 
three years have elapsed after pissing of prelininary decree AIR 1924 Pat 
781*4 Pat S7=5P L T 626*3? L U 32=84 lod Cas 272 In claim for mesne 
profits, period of three years is to be computed from date of final decree for recovery 
of possession A I R 1915 ? C 113=22 L VV 8^ = 28 C VV N ?? = 8xlnl Cas 
267 Application for determining me»ne profits 

execution is not subject to Limitation Act A I R 1 • 

In claims for mesne profits during pendency of ^ ^ 

possession if exceeding MunsiPs pecuniary jurisdiction latter cannot be granted by 
Munsiff 31 Ind Cas 788 , A 1 R 1924 Cal 167=38 C L J 142 = 76 Ind Cas 
343 Where preliminary decree failed to award mesne profits due to negli 
gence, they can be awarded in final decree AIR 1923 Mad A3 = i 6 L W 
312 = 1922 M W N 562 = 31 M L T 180=74 Ind Cas 812 No claim for 
mesne profits can be decreed if pcr»oi in wrongful possession does not get any 
profit A I R 1923 Bora 37=72 Ind Cas 993 Three years for payment 
of mesne profits must be compote I from date of appellate decree , plaintiff is not 
entiiled for mesne profits obtained after offer to restore properly is made 34 C 
L ] 415 = 70 Ind Cas 6. see also 43 I »d Cas 8^5 = 4 Pat h w 100=3 Pat L J 
116 Dismisssal of claim for mesne profits operates as res juHieata {>921) Pat 25 
62 Ind Cas 747 Court can grant decree for mesne profits even ifamoiint exceeds 
Courts pecuniary jurisdiction 2 pat L T 648=68 Ind Cas 993 AIR 1921 
Pat 6g“6Pat L J 54=2? L T 143=60 Ind Cas 346, 2 Pat L J 394-41 Ind 
Cas 231 Final decree must direct enquiry into mesne profits till delivery is 
actuiMy given Inquiry into mesne profits without notice to opposite party , decree 
IS subject to tevis on 43 Ind Cas 4S8 In final decree granting mesne profits Court 
fee must be charged for amount to dispute A I R 1923 Mad 19-4S Mad 80 = 42 
M L J i84=14L W 739 = 3oM L T 83=69lnd Ca« 7 iZ Add tional Court fees 
must be paid if claim for mesne profits is made j P L T 235 = 55 Ind Cas 34 
Where order granting possession and decreei ig claim for mesne profits is passed 
amount \s to be determ ned by execution Court A I R 1934 All 465, see also A I 
R 1934 Cal 472 

PoBBossion of property h is valid to leave question of determination of 
boundaries to be derided in execution 32 Ind Cas 862 Decree for possession 
involves decree for mesne profits 1 11 possession is delivered 42 A 497= 18 A L J 
613=61 Ind Cas 947 , see also 66 lod Cas 494=2 Lah 383, 25 C W N 360 = 66 
Ind Cas 49 Decree for delivery of posscssioi and award of mesne profits without 
der for eng^uinng amounts to final decree A I R 1925 Mad 1276=23 L W 


MMue profits Execuiing Court cannot determine mesne profits A I R 
1931 Pat i = |s P L T 127 Order passed not m conformity with order XX rule 
13 IS not void for want of jurisdiciion It only being irregular exercise of 
jurisdiriton still binds executing Court which must take decree as it stands A 
I R 1930 Mad *0-30 L W 840=50 M L J 728=53 M 838= 124 Ind Cas 290 
Court may grant future mesne profits , words ‘mesne profits ’ when unqualified 
include past and subsequent mesne profits A. I R 1930 Mad 30 = 30 L W 810= 
57 M L J 728= 53 M 838= 124 Ind Cas 290 Order to deiim.ne mesne profits 
m execution proceedings indicates Court’s intention to grant them and decree bolder 
can therefore claim them A. I R 1930 Mid 30 = 3 L W 810=57 M L T 728 = 
53^1 838=124 Ind Cas 290 Court has discretion to make enquiry as regards 
future mesne profits A I R 1931 Oudh 131 = 7 o W N 831-128 Ind 
Car Fresh suit for future mesne profits is raaimamable where decree for 
possession does not decide the question of mesne profits. A I R 1931 Pat 
1 = I2P L T >37=130 Ind Cas 785 Where by execution application to ascertain 
mesne profits IS made, court can regard It as applicmon in suit A I R. 1920 Mad 
33 =3 o L.W 8io = S7M L J 728-53 M 838=124 Ind Cis 290 

DecUraloiy decree docs not g^e right to mesne profits which must be inde- 
pendently established A I R 1930 Lah 72 = 130 Ind was 681 Where partition 
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decree is silcal regarding mesne profits fresh suit lies from ij. AIR 1929 Nag 
593=12 N L J 131=1929 Nag 293=ii8Ind Cas 869 Co sharer is entitled to 
interest on mesne profits if co tenant is kept out of po»>cssioii A I R 1929 Nag 
agi = i2 N L i 131 = 118 Ind Cas 869 Mesne profits must Ic calculated on 
actual receipL A I R 8929 P C 303«56Ind Cis 290=3* C W N 89=58 M 
L J 74 = 31 L- \V 7 = S0C L J 369=37 C 1 = 35 Rom I R 148=121 Ind Cas 
355 Order for deicrminition of mesne profits tn excciiiion proccedinga though 
irregular is still within jurisdiciiou Evccution court must take ic as it stands 
A. I R ag’g Bom 217=31 Bom L R 400=118 Ind Cas 700 

Mesne profits being only by way of dtnnges must beawirded according to 
justice of the case and hence trespasser may be refused clurgcs for collecting 
rent 1 R 1^1 Oudh 33=111 Ind Ca* 7C0 After decree is passed 
application for detcrannai <'n of mesne profits being part of suit cannot be 
dismissed , lime for application docs not run agatn^i so long as such suit is 
pending A 1 R i j28 Bom 236=3’» B 360=30 Bom L R 509=109 Ind 

Cas 734, C aim under order \\, r 12 relates to wrongful possc«sion of defendant 
air 1928 Pat 565 = 7 Pat 49t = 9 I’ L f 720 Awarding a decree for 
compensation for cause of action not arisen is out of jurisdiction A I R 1928 
Pat 565 = 7 Pat 49t=9P L 1 720=113 InJ Cas 577 Court must cntjuire 
into mesne profits and pass final tlccrcc when application for mesne profits is made 
A I R. 1928 Mad S22 = (i928) M W N 222 = 34 M I. j 665 = 28 L \V 152 = 
logliid Cas (28 Application for mesne profits not being plaint verbal application 
is sufficient A I R 1926 Pac 218= * § 

{F D 1=93 hid Cas 939 Applicaiioo 

ton in suit A I U 1920 Cal 175 « ^ ^ .j , 

claimed even if t exceeds pecuniary limits docs not bar coiri's jurisdiction 
and application for mesne profis Joes noi amount 10 plaint A I K 1925 Cal 
10 6 42 C L J 49-89 Ind Cas 726 Application for mesne profits is not con« 
iTolled by Limitaiion Act A I U 1929 Pat 141 = 3 Pat 223-7? L T 340-92 
lad Cas 629 Oace decree for mesne profits is passed application to determine 
same cannot be rejected A I R 1926 Pat »4i-5 Pat 223 = 71* L T 340-92 
lad Cas 629 Mesne profits are to be asccrtaincJ by Court passing decree tto 
lad, Cas 785— 12P L T 127-A I A 1931 Fat 1 Where question of mesne 
profits IS left open while possession is decreed, suit for future mesne nrofits is main- 
tainable ijoind Cas 783-12 P L T I37=A I R 193: Pat i ^ 

‘*'r«ctory only, it docs not compel plaintiff 
InS “f® /"'I"* profits Jin suit for possess on 133^ Ind Cas 

29 =1931 A. L J 673=33 A L J 93f = A 1 R, J931 All 429 fS B1 

Pfoceeding m suit and not m execution 
pJaiDiiffsbouldassess mesne profits and pay Court fees 136 Ind Cas 77=1931 A 
L- J 413= A I R, 1931 All 538 Court is given discretion to rlirect enquiry in 
respect of fuime mesne profits I381nd Cas 751 = 70 W N 831=6 Luck 243= 
A 1 R jqy Oudh. 13,1 De-cuv/aons WO.WAIVMJw.W.’J <14 cAwn. tw WKS-fA ’f.S'Sfi/A 'A 
not case decided J38Ind Cas 30=90 W N 339 A I R 1932 Oudh 271 In 

* liesp,>ssers, nature of decree to be passed may 

amourlor may be several for their respeciive 
1 Cal 554 Where plaintiff was precluded from 

^ , mesne profits can be allowed 58 C L J 8= 

air 1933 Cal 354 Fresh nonce for execution of decree for mesne profits within 
a week afier disoo-al of execution of decree for possession is not necessary 
U4 Ind Cas 832 = A I R 1933 Cal s6o Apportionment of mesne 
profits IS necessary vvherc various sets of people are held liable for mesne profits 
114 InJ Cas 1042=58 Cal 1048= A I R 1931 Cal 78S Executing Court cannot 
allow interest when decree IS silent as to merest 135 Ind Cas 3°>“'54 Mad 955=, 

61 M L J 576 = 34 M L W 305=1931 M W N S76=A I R J93i Mad 650 
(F B) Person is possession is presumed to get rent according 10 prevailing rate 
1931 M W N 1182-38 M L.\V 714-A I R X933 Mad 8.3 In case for 

mesne profits, onus of proving actual profits received is on defendant. Onus shifu 
loilamiifl if he claims more to prove that defendant ouwht to ha^ve received 

1933 M \V N 1182-38 M L W 7»4=A. I R >933 In a,«*« ^ 

incsiie Iff fits Court has only to see whether possession of Ueundani is 
I>33 11 \v N 1182-38 M L W 7I4=A I R I933 Mad 8:5 
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13. [S. 21?] (i) Wljere a smt islbr an account of any property and 
^ . for its due administration under the decree of 

Decree mad.ninisiration6UU the Court, the Court shall, before passing the 
final decree, pass a prelitnjnary deciee ordering such accounts and inquiries 
to be taken and made, and giving suchpther directions as U thinks fit. 

(a) In the administration by the Court of the property of any deceased 
person, if such property proves to be insufficient for the payment m full of 
his debts and liabilities, the same rules shall be observed as to the respective 
rights of secured and unsecured creditors and as to debts and liabilities 
provable, and as to the valuation of annuities and future and contingent 
liabilities respectively, as may be m force for the time being, within the 
locallimit) of the Court m which the administration suit is pending with 
respect to the estates of persons adjudged or declared insolvent , and all 
persons who in any such case would entitled to be paid out of such 
property, may come m under the preliminary decree, and make such claim 
against the same as they may respectively be entitled to by virtue of this Code. 

Notes — Decree m administration suit must comply wilh provisions of code , 
regarding secured and unsecured debts Under s 49, Presidency Towns Insolvency 
Act Crown debts must first be satisfied 45 C 653=22 C W N 793 = 49 fnd Cas 
529 If there is no cause of action suit for amount and administration may be 
dismissed at prelmunary stage A t R i 93 t Cal 45”'34 C W N 034 = 57 C 
iSS^-uglnd Cas 566 Uis necessary to keep pfeliminary decree the fame m 
administration suit m Rangoon High Coun to atoid conflict of authorities AIR 
1925 P C 261 = 23 L W 399-30 C \V N 769*50 M L J 644 -(i 92S)M W N 
847 (P 0-91 Ind Cas 432 In the case of an administrative action unsecured 
creditors are entitled to interest up to the date of the preliminary decree and not up 
to the dale of payment or any other date whereas secured creditors are entitled to 
interest from the proceeds of the sale of the secured property up to the dMe of 
payment 112 Ind Cas 62t*A I R 929 Mad 242 


14 [S 214 ] (r) Where the Court decrees a claim to pre emplion in 
^ respect of a particular sale of property and 

Decree in pre emptton suit jjjg purchase money has not been paid into 
Court, the decree shall-«- 

(n) specify a day on or before which the purchase*money shall be so 
paid ami 

(^) direct that on payment into Court of such purchase money together 
with the cosis (if any) decreed against the plaintiff, on or before 
the day referred to m clause (o), the defendant shall deliver 
possession of the properly to the plaintiff, vfhose title thereto 
shall be deemed to have accrued from the date of such payment, 
but that, if the purchase money and the costs (if any) are not so 
paid, the suit shall, be dismissed with costs. 

(2) Where the Court has adjudicated upon rival claims to pre emplion, 
the decree shill direct, — 

(fi) if and m so far as the claims decreed are equal in degree, that the 
claims of each pre emptor complying with the provisions of sub 
rule (:) shall take effect m respect of a proportionate share of 
the property, including any proportionate share in respect of 
which the claim of any pre captor failing to company wiih the 
said provisions would, but for such default, have taken effect, 
and. 

(^) if, and in so far as the claims decreed are different in degree, that 
the claim of the inferior pre emptor shall not take effect unless 
and until the superior pre emptor has failed to comply with the 
said provisions 

Scope —Compromise decree m a pre emption sun is not a decree under order 
XX rule 14 m sinct terms. 26 P. W R I9i7*37lnd Cis £06 Title to properly 
«s complete when pajmert is made and not when decree is passed A. 1 K. 1929 
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■ ■■ d Cas 6a4. , see aho A I R 1929 

t \ I R 1^55 Lah'' 202 = 85 Ind Cas 

com^-lyyig with Order XX, r 14 

It Lah i 23 =ai 2 Lah L J 43 = 128 Ind Cas 
in favour of joint decree holders does not, 

holders even if money is paid Their tespe ^ _ r 

anses AIR 19’9A1I 953 — 51 A 993=s(i929) A L J 1049=122 Ind Cas 604 
Decree must mention date of payment of prc empuoij money A. I R 1926 All 


Court being closed but on 
u J 7-4 All 218=22 A. L J no 

= 46 A 3-S t D'-“ 3 Ind Cas 1014 > see also A I R 1922 All 278=77 Ind Cas 
539 Time lor payment of pre emption money may be extended AIR 1923 All 
516=45 A 4,6=74 Ind Cas 745 Preemption money not paid for whatever 
reasons gives judgment debior right 10 re claim property AIR 1923 Lah 250= 
81 Ind Cas 329 

Even if pre-emption decree is silent as to crops decree holder is entitled to them on 
payment of decretal amount AIR 1923 Nag 327 = 76 Ind Cas 193 If payment of 
costs IS not involved <n pre emption decree but all the same they arc awarded if they 
may not be pud wiihin allotted time AIR 1924 Oudh 104 = 260, C 345 = 74 
Ind Cas 558 Where cost o( sviit was awarded to defendant vn appeal, but its 
pay ment is not made condition precedent to execution of decree decree holder may not 
pay cost within time allowed for payment of purchase money A I R 1924 Oudli 104 
= -•6 0 C j42«74lnd Cas 5,8 When depositor satisfies the requirement pre* 
emption money may be raised by mortgage of decree I properly 40 Ind Cas 35 
Rights of a pre emptor are d fferent from those of ordinary purchaser Under a 
pre emp ton decree ihe right of possession of the property and the consequential 
ngl t to mesne proper y accrue to the pre emptor only from the date when ho 

f rays the amou n of purchase price 

Costs not paid before allote t time entails dismissal of claim A I R 1924 Lab 
3,9=73 Ind Cas 891 Failure to pay additional sum ordered to be paid by 
AppelUle Court in Lime allowed, entails dismissal of suit 92 P L R 1918— 
48 Ind Cat. 470 Paynsnt uf pre emption money out of Court if certified by 
vendor ts valid A 1 R 1921 All I 59 ‘>t 9 A L ] 493 '"fi 3 Ind Cas 889 
Failure to deposit full amount in pre emption decree entails dismissal of suit 
A I R 1924 Lab 384=69 Ind Cas 516 In preemption decree, payment 
of money in Court completes his title even though property claimed may be wuh 
mortgagee A I R 1923 All 507=21 A L J 417=45 A 482 = 73 Ind Cas 646 
Provisions of order XX rule 14 do not apply where vendee is not bound to deliver 
possession AIR 1923 AH 507=45 A 482=21 A L J 417=73 Ind Cas 646 
in decree for possession pre emptor i> 
1914 Oudh i = lo O L J 112= 
ondiiion entailing dismissal of suit for 
dismissal of suit m pursuance of 
54-2 U P L R (J C) 171 = 57 
• ay IS sufiicient even if it was not 

deposited for two days through mistake of Officer of Court 123 P W R 1916 = 72 
P L R 1917 = 36 Ind Cas 183 see 134 Ind Cas 201 = 33? I* gi=A.I R 1931 
Lah 388 PlaintitTin pre emption suit does not lose his right of preemption for 
failure to make deposit within lime allowed by decree 135 Ind Cas 695 = 7 Luck 

'hen the last date for payment is 
ipening date 134 Ind Cas 201=33 
nd Cas 434=32 P L R 255 — 

„ in Court becomes entitled to land 

from date of such payment 144 Ini Cas 695=A I R 1933 Lah 791 Appeal 
from decree for preemption, does not extend time for paying pre empiion price in 
Court 141 Ind Cas i5 = A I R 1933 Ml 113 Court can not enlarge time fixed 
for payment of pre emption decree AIR 1934 Oudh 17 


15 [S 215 ] Where a suit is for the dissolution of a partnership or 
n,./-r»» J I taking of partnership accounts, the Court, 

iioiiofpatincrsh'p' ' passing a final decree, may pass a preli 

^ imnary decree declaring the proportionate share 
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of ihe parties,*^ fixing the diy on winch the partnership sbaU stand 
be deemed to have been dissolved, and directing such accounts to he 
and other acts to be done, as it thinl^s fit 

Scope— Final decree m account suits must be based on 
must be given to produce accounts 4 i P R i 9 iS*» 3 i P ^ 

43 Ind Cas 718 Dissolution of partnership should be fixed from lie cal 

' ^ IS 727 Suit agamst ana 

XX r 15 40 ^ 

i Receiver if theappoiQiP' 

>£ Rang 99 = 10 ' Ind 

■ o „ >. j , decided and prelunmary “ 

regards matters still undisposed of A ! R 1930 Mad 528=53 Jf 
L J 102=32 L W 329=131 Ind Cas t6o Directions given to an otncai 
commissioner to allow credit to one of ihc parties in respect of partnership g 
IS not a decree and so no appeal lies AIR 1928 Sind 100=23 S L K 1 ^ 
107 Ind Cas 214 The proceedings between the two decrees are in the .. 
a continuation of ‘ » ^ 

in the prehmma * ' 

order XX. ns .define it 

rights of several m 

interest under 

to the preliminary decree obtained by the partners AIR io?n Man 

utnei s 

V » Ml au cannot oesoldm execution A I R 19:9 Mad 64 i «»29 L 8133 
52 M 563-57 M L J 26<-it6Ind Cas 343 A preliminary decree directing i“' 
taking accounts of parinershi? suit docs not com© within the purview of r 42 of ort| 
XXI, as the expression any other matter does not cover such a decree A I *' 
1929 Mad 641 — 116 Ind Cas 343 

10 [S 215 A] In a Suit for an account of pecuniary transactions between, 
a principal and an agent, and in any other suit iiwt v 
Decree in suit for account jj^iembcfore provided for, where it is necessary, in 
between principal and agent asceruin the amount of money due to 

or from any party, that an account should be taken, the Court shall, before 
passing Its final decree, pass a preliminary decree directing such accounts to be 
taken os it thii^s fit 

Scope— Rule 16 is not restricted to suits between agent and principal but 
applies wherever taking of accounts is involved and the Court does not want to do it 
Itself A I R. 1921 Sind 42=«SS L R 16-62 ind Cas 537 In partnership suit 
also whereever one partner has contracted to render accounts decree under Order XK 
rule 16 can be passea 21 P W R 1919=49 Ind Cas 441 Where extent of 
liability IS to be determined between two parn-s preliminary decree should be passed. 

36 Ind Cas 210 Preliminary judgment need not specify all details A I R I93‘ 
Cal 35^=35 C W N 17— ijslnd Ca» 195 When all accounts are m principals 
possession he cannot sue under Or ler X\ rule 16 on off chance of making agents 
o ’939Cal 4 i 8 =W C LI 285^120 Ind Cas too, see also 52 C 
/^=A I R 1925 Cal 1069-90 fnd Cas 944 Preliminary decree is 00 
indispensable A I R 1930 Mad 721-^53 M avc-rg M r T vi6= 

Liability must be decided by Court ami ejenl of liabditv 

IS to be deiermmed by commissioner A I k ig,, Cal 4iR-io C I ' 
285=1:0 Ind Cas too Omission t ^ 

invalidate decree passed after evidence 
1 R 1928 isog 229= 109 Ind Cas 38} 
ved for ihe stage of cnr^uiry inio accounts 

Crediror ^n sue for accounts an Ai.ent 0 u^umr when agent agreed to pay ad 

vance made out of the profits A I R. 1929 Lah 182= ,,4 inj ^Cas aft A preliminary 

deaee without direclio i IS to the scope of the examimiMnn iw Arnn, <*?rtner s ch 
“ "1" '« 0 to opcraio to ,he ^r.jodtce o»d h.rd.., 

meat of the defendant A I R 1925 Cal q 766=90 Ind Cas 944 
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Prelimiiurj ju lament nccJ noi be JcUlUd vil c\Juu»U\c JJJ 
C, W N 17-A I, U i9jlCiliSS t 


17. [Aft'] The Court mjy cUhet l»y Ihc Uixtto lUvcctiiijij in lUvount 
c I 1 to i>o iiUii or In *1111 sulucoiunt oTvkr wiio 

JcTus ’ " si..a,l JlrcUlom »lll. u«,.a to tho otVlo 

in xihicU tho iii-ount IS to 1)0 tikrn or loiuluvl 
and m particular may direct tint in tiktng thu ui oiiiU lliu 1) x)l Axxount 
in wbicb the accounts in question Iiua Iillii kipt slnlt bo tikon VH 
/rjMiJ fait evidence of tlic truth of tliu nutiirs lliLroiu lonliliud 
with liberty to the parties interested to take such objection tlicrcto »s they 
may be advised 


Deer e m suit for partiiton of 
property or separate posses 
Sion of a share therein 


18 (Vfp] Whero the Cimtl ^visic* 
\ dLCftc for UiJ partition of properly or for 
the scpariU [losscsslon of i sliiTU lliotein, 
then,— 


(1 if and in so far as the decree rtlaiLS to an cstatu assessed to tlio pi)tni.nt 
of rcienue to the Goicrnmcnt. the decree shall ileclaro itiu rit^lits of lliu soietil 
parties interested in the prupetty, but shall diieet to li partition or lejiiTitlon 
to be made by the Collecior, or any tjatetiud sub rdin i 0 of lliu I olln loi 
deputed by him m this behalf, 111 accotdaii 0 will siitli deelirition niil iillli 
the ptOMSions of section 5 ^ 

(a) if and in so far as such decteu relates to any other liinuove ihiu pr>>po(|) 
01 to moxeable property, the C outl may Iftho pirtitlon or Hiimtl) 11 1 uiipt 
be conxeniently made wiihoul further In (tilry pins ii pri lliiillMry ihieno 
declaring the rights of the sever tl parites tiUereslud in lliu pr ipetl) and |it|t 
such further directions as may be re<iuited 


Jonunuatioii ofVuu shares awarJable’ate ilwse that can be cliiiin'cL oil" dniu'<)Mln!il 
decree A I R 1921 Pat agS-a P L T 3IJ-S9 Iiul Cas. 87J Picllmliiuy 


vcables mutt be nude hefuta piiklno 
il Cas 876 1 tpiiry ftbom existuiiia lor 
passing prchmiinr) decree fi O I 
cen prchmiinty mil final dttioo In 


decree 1^0*3/01100 cannot order joint posscssfon 
inO ras aOi Inierlocutoty order embodied m , 

aVamst the final de.ree A I R 1950 Mad 

M L I 79“33 L W 39 i“i 29 Ind Cas 63 , 

neriy can be created by final decree for adjustmcit of equal share A I It iniNiml. 
E|K(t 930 ) M W N 641-eo M L I 79=33 L W 391-12; Ini t „ V/j All 

Srclimioaty dcctes absolute piniLon Cl. bsmidc by p,s„„|,riiul dctic I,/, „„ II 

Sum most bo .nude and no seputalo s...t bill lio A 1 u ,„;Ou.lli v 

N 8o4— raitud Cas 287 Interest can be awarded even it 1 relitiihini v ilnim \ 
Stent on the point A > R .929 Bom 4o6-*9B 282-27 Il'„„ jVt un/h, 
Cas 686 After the preliminary decree Uic Court x%as fnnet,ii o/JUro ii f,, ' 

agncuhural land was concerned and that the Court was nol eunq urm , 
»li,n*7t»imjtmcltonmicgatdtougiicnltutal land A 1 It 17251,1, 

1 T i=86Ind Cas 244 Where in a partUion suit futuro intsim i.rodi-’y 7 ' i 
for but plaintiff neglected to sec that proper provision was ma lo iii'l.,,,! f* ' 

...... I.., f^,. 578-34 Uom [„ „/ 'JJ/;/;;;/ 


1 T 1 ^ 86 Ind Cas 244 v.«\ .* * "j 

for but plaintiff neglected to sec that proper provision was ma 1.. i.. .t. . . |</(»yr I 

maLc such claim afterwards 138 Ind Cas 578- 
3g2 = A 1 R 1932 Bom 222 

19 . [S 216 ] ( 1 ) Where the defendant has been mIIow.I „ , , 
against the claim of iho 
Decreea'hen setoff is alio- amount 

wed and what amount h 

and shall bo for the recovery of any sum wluci, ^ ‘ 

either party 



5S6 


THB CODK OP Civil. PROCSOUKE 


[O.fai.r. 1 


(2) Any decree p'^sed in a suit in which a set off is claimed shall be subject 

.ece, ,e,au„, 1 Ts^ 0^ 

had beed claimed 

(3) The provisions of this rule shall apply whether the set off is admissible 
under rule 6 of Order VIII or otherwise 

Scope —Decree m favour of defendant can be pissed jn case of equitable 
set off also A I R 1911 Cal 358=35 C W N I7=i32lnd Cas 19? Only one 
decree should be drawn up 111 a suit in which 1 set off is claimed and after decidmg 
all materials in dispute 62 P R 19«7=65 P W R 1917=39 Ind Cas 508 Equitab e 
set off in suit for accounts is governed not by order 8 rule 6 but by order 20 rule 
19 132 Ind Cas 193 = 35 C W N 17— A 1 R I93i Cal 358 
_ , , , , ^ 20 (S 217] Certified copies of the judge* 

ment and decree shall be furnished ti the parties 
and dac„a ,o bn furn.shcd ^.ppi, canon to the Court, and at Ihe.r expense 

N B — For local amendment in Allahabad and Burma, vide in/ra 

Scope — Any application made to an oflicial of Court must also be deemed 
to have been made to the Court A. I R 1928 Lab 759=29 Cr L. J 1028 = 
112 Ind Cas 356 


ExecuUm of Decrees and Orders 
Payment under Decree 

4 , . . „„ 1 [S 257] (1) AH money payable under 

under^deeree money ^ decree shall be paid as follows, namely t— 


fo) into the Court whose duty it is to execute the decree , or 
IbS out of Court to the decree holder , or 
(tf) otherwise as the Court which made the decree directs 
(2) Where any payment is made under clause (a) of sub rule (r), notice 
of such payment shall be given to the decree holder 

N B — For local amendment in Central Provinces vide i/i/ra 
Notes —Payment by judgment debtor under court s direction must absoK e him A 
I U 1929 Oudh 231 = 60 W N 334=117 Ind Cas 748 Decree bolder iiiaching 
decree can receive money and certify payment A 1 R 1930 All 659 = (i9jO) A L J 
94;= 129 Ind Cas 382 The principle that it is duty of judgment debtor to find out 
judgment creditor and pay him the amount of the judgment debt so long as 
the latter is within (he realm relates to a judgment Icbt capable of being discharged 
by payment A I R 1937 Cal 652=310 \V N 850=55 C 26=103 I'ltJ Cas 74a 
Payment to attaching creditor is no payment to decree hoi ler under Order XXI, 
rule t (4) A I R 1925 All 123=80 lud ^s 947 Tender of instalment m 
compromise decree on next opening day of court, last day being holiday is beyond 
time as payment could be made to decree holder direct on due date A I R 1929 
All 207=5* A 527 = 09*9) A U J 286=1x5 Ind Cas 796, see also A I 
R 1927 Mad 1196 = 106 Ind Cas 502 , A I R I9*S All 687 = 87 Ind Cas O20 , 

« • « J 596=21 L \V 469=87 

execution docs not absolve 
919 Oudh 231 = 6 0 W N 

334=117 Ind Cas 748 over ruled) A. I K 1932 P C 33 (P C)=J37 Ind Cas 

... . , =j6 


382 


Icr IS 


without knowledge of deposit 135 Ind Cas 799'*3? OWN S44=A I R 1932 
Cal til Where portion of decretal amount IS juid in Court, decree holder cannot 
take out execution for full amount 141 Ind Cas 297=11 P L T 796=14 PIT 
59I=A 1 R 1933 89 A payment to arbitrator does not amount to payment 
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• ^ J, 6=8o Ind Cas 238 

ihe decree-holder, he is 

■ jhould be held liable for 

inicrcst until the money IS available to decree holder A I Rv 1929 Nag 227«»ii5 

process fees for notice of 
>urt IS bound to infrom the 
for sale of the property 
■ uc of Court III pre empiion 

„ - 9 A L J 493=63 Ind Cas 

S89 Decree for mesne profits is money decree 4 Pat L J 336=5 I’af L W 
i 9 l = (t9iE) Pat 357 = 48 Ind Cas 183 Payment into Court by stranger, is not 
satisfaction of decree (1916)1 M W N 195=34 Ind Cas 350 Deposit in Court 
causes cessation of interest from date of notice 43 S 76 = (i 9 i 9 ) M W N 458= 

:6 M L T 393 = 50 Ind Cas 410 Where money is paid into Court by a 

than the decree holder 
0 direct the decree holder 
* money out of Court to 

decree holder as one to 

■ aside AIR 1922 All 

744 Order XXI, Rule r, 
d by 
6=35 
older 
* L J 
oient 
olved 

Decree holder includes 


claute 3 1$ not applicable ' 

order XXXI rule 8 .V 1 j . 

M L. T 101 = 0933) M W 

IS not applicable to takei i 

301 - 3 , C W N 1192-59 
debtor deposits money m C * 

him \ 1 R 1934 Pat 118-3 Pat 714-76 Ind c'as 55 

decree holders A 1 U 1934 Mad 3,0 Concurrence of other decree holders is 
necessary to gi>e val d discharge in case of joint decree Ibtit Agreement is not 
adjustment A I R 1934 Rang 190 

2 [S 253 ] Where any money payablo under a decree of any kind is 
rnt, , Couit, 01 thc dccfce is otherwise 

^ ‘ adjusted m whole or m part to the satisfaction 

of the decree holder, ^he decree holder, shall 
certify such payment or adjustment to the Court whose duty it is to exciite the 
decree, and the Court shall recoid the same accordingly 

(2) The judgment debtor aUo may inform the Court of such pajment 
or adjustment, and apply to the Court to issue a notice to the decree holder 
to show cause, on a day to be fixed by the Court, oihy such payment or adjust 
ment should not be recorded as certified and if, after service of such notice 
the decree holder fails to show cause why the payment or adjustment should not 
be recorded as certified, the Court shall record the same accordingly 

(3) A payment or adjustment, which lias not been certified or recorded as 
aforesaid, shall not be recognized by any Court executing the decree 

N B — For lo^^l amendment m Madras, vide mfra 

Adjustment —An adjustment under order XXl, rule 3 means settlement which 
extinguishes the decree debt AIR 1930 Mad 4io=(i93o)M W N 137=123 
■ g as satisfaction It is some 

in ihe decree itself AIR 
. 26) M W N 29=91 Ind Cas. 

i , 36 Order XXI rule 3 relates 

justment before the appellate 


amount of the decree by reason of certain arrangements between the pariie* 
adjustment of the decree A I R 1921 Pat »jS=2 P L. T 765=9 P *" 
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63l[\d Cas 53S The executing Court cannot enUrRfi extend or modify the decree 
even by consent of parties subsequent to the decree unless u is m adjustment of the 
decree contemplated by order XXl r 2 A I R 1922 Cal 3ii«=27C W N 280= 
38 C L J 17 — 71 Cas 378 An agreement discharging liability under the 
decree by substituting a new liability under the agreement may properly be held to 
be step adjustment of the decree AIR 1926 Oudh 385 = 29 O C 26=94 lod 
Cas 317 Adjustment not certified can be proved by judgment debtor for proving 
tbatassigneeof decree holder IS judgment debtor AIR 1924 Mad 189 

= 18 L W 453 = 76 Ind Cas 845 When an award is hied subject to terms 
agreed upon between the parlies and has been entered as part satisfaction of 
the award execution can be taken for balance of the award AIR 1921 
Sind 132=16 SLR 245 = 79 Ind Cas 477 An adjustment need not be 
la writing If the parlies make a final and binding agreement with regard to the 
decree then it amounts to an adjustment If on the other hand, the finality of the 
agreement or compromise is conditional on the future acts of the parlies , as for 
instance, the execution of documents then the agreement is siill the executing 
stage and does not come within the definition of adjustment AIR 1927 Lah 
544=102 Ind Cas 753 Judgment-debtor m bar execution of a decree against 
him can plead a pre decree arrangement that the decree was not to he executed 
A I R 1926 Mad 582 = 48 M 5‘3 =So M L J 364*(i 926) M W N 368 = 24 L 
\V 72=98 Ind Cas 428 An adjustment of decree by surety of judgment 
debtor with I’ecree holder may b** proved unless there is some bar to its proof A I 
R 1928 Lah 6i=lo3Ind Cas 376 When an adjustment is not certified a Court ex 
cutjng a particular dccrei ’^rdci 

XXl from trying the A 

1 R 1928 Oudh i9j= wise 

adjusted* in r 2 (0 of I R 

19 6 Cal 643=9* Ind able 

property worth over Rs XXI, 

r 2 which has been recorded by the Court is exempt from registration A I R 
1927 Sind 66=97 Ind Cas 321 The Court executing a decree is 

barred from trying the questioa of the satisfaction or adjustment of the decree 
when such satisfaction or adjustment ha? not been certified to the Court under 
sub-tule (1) or (2) of the same rule 5 0 W N 452=110 Ind 

Cas 244 The idjustment referred to in order XXI rule a is such an adjustment 
as completely or partly extinguishes the decree under execution and cannot mean 
an adjustment to (,>ve effect to the terms of which would be to create a new decree 
It variance w ih the decree under execution and whicli will again have to be 

executed A 1 R 1928 Cal 527 = 32 C W N 434 = 123 I«d Cas 9 Fresh 

contract oihcrwise legal though involving promise by judgment debtor to do 
something in future is adjusimem 141 Ind Cas 429=1932 M W N 840 = 63 
M L J, 593 =j 6 M L W 558 = 56 M i98=A R 1933 Mad aP Compromise 
after decree with promise to be p erformed in future cannot operate as bar to 
e.'xww.'o/a’x ■xwl d/ics uoi. arcumnt tn adjityjJMUJk tia- I’J'i "OiA ao6.= C I R. 

Lah 505 Adjustment means alteration of liability under decree. 146 Ind Cas 
3 = A.I R 19 j 3 Pat 576, see also 144 Ind Cis 72I=A I R 1933 S3 


Scops— Order XXl, rule 2 is nol ronfined to money decrees only but applies 
also to a decree for parimon AIR 1928 Cal 715=117 Ind Cas 833, gee also 

A. 1 R *9*2 Do™ 380=46 B 226=64 Ind. Csa 490 The provisions of order 

XXl, rule 3 relating to adjustment of decrees apply to awards under the Indnn 
Arbitration Act x\ 1 U 1927 Sind 66=97 Ind Cas 321 Where a decree is for 
mymcnl of certain money wiih dircciion to sell mongiged property m default the 
claim in the first insiaocc being for money, the claim falls wiihm the scope of order 
XXL r 5 A, I R tg^oLsb 8J4=(26Iiid Cas 51^ Section rrj of the Evidence 

Act docs not override order XXL r 2C P Cole. A I U 1925 Sind 140=18 

SLR 5* — 79 Rule* docs not limit or affect the operation of 

s. 47 and does not prevent the court from deciding any question out of the execution 
of'the decree A I It 19*2 L. B 31-1 Bur L. J 43=70 Ind Cas 859 Suit 
includes not only the stage of a suit to us termination by the decree 
f ,v Cijsi court but also includes its appellate stage and proceedings 
- ..-/./tiiion of the decree made in the suit A I R 1911 Pat 107=6 Pat L j 
^ L T 273=6* IndL Cas 608 Rule 2 covers a decree under 

..><inev is pa>*blc a id nol to all kinds of decrees A 1 U 1926 Mad 749 = 

L Older XM, rule J (3) 
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appfics only 10 court e\ecuuog the decree \ I R 1923 Bur 44=' Bur L J 
'7i=?9lnil Cas 27S Where the decree ordered that ilie decree holder \^ould not 
be entitled to cxecu'c the decitc if the jud^nient-debtor \>ould fulfil certain 
conditions, and where the judgment debtor did not certify thtt he had fulfilled the 
conditions wuhin the prescribed time on apphcuion for execiinon by the 
decree holder : Held thii the julgment debtor could prove tint is 1 matter 
of fact the condiiiQiis m the decree bad been complied wuh and m such 
a case Order XXl, rule 2 (3) did not apply A I R 1926 Lah 641 = 8 Lah L J 43 = 
27 P L R 100 = 93 Ind Cas ^69 Where Court is moved to proceed against the 
surety under s 14; it is not ihe Court exeruimg the decree' within the express 
meaning of those words as used m Order \XI, rule 2 (3) A I R 1926 Sind io5sa2o 
SLR j62 = 96 rnl Cas 234 

Rule 3 IS not applcihleio the case of payments made prior to decree and the 

‘ 1930 M W 

i « applicable 

'ered 1917 

I e providing 

, ofimmove 

able property and to adjustment wiih regard to such property Such an adjustment 
can not be recognized unless certified or recorded 43 M 476=(i929)M W N 
56j«a7\f L. T 279=56 Ind Cas 289 An executing Court has no power to enquire 
into the existence of a prior alleged agreement beiween ihe parties that no decree 
should be obtained in the suit 3 L W ,o>=(t9i8) M W N 547 = 46 Ind Cas S80 
Section 92 of the Evidence Aci docs not bar the ora! evidence to prove an agree 
nient by way of atliusintent of adccree 16 N L K 204=60 Ind Cas 316 Oral 
agreement ihat msialmen' is to be paid and which later on so paid amounts to 
adjustment of decree and IS capable of proof A I R 1931 Sind 43=131 Ind Cas 
710 To enable an execuiini. Court to execute an adjusted decree an adjustment 
should be certified under Order xt r 2 The decree holder can certify such ai^usc 
ment at any time A I R 1929^^1 687=34 C W N 213=127 Ind Cas 258 
Where the judgment debtor pleads an adjustment binding on the parties^ he is 
entitled to an oppor unity CO establish his allegations A I R 192; Lah 544=103 
Jnd Cas 753 Executing Court cannot mvestigitt the fact ol paj/nenr in respect 
of the decretal amount out of Court Thedeicnmnation of this question is taken 
out of the purview of s 47 C P Code by O XXI, rule 2 (3) CP Code 135 P R 
1919=53 Ind Cas 443 An agreement to give time lor the satisfaction of the 
judgment debtor is void when not certified and sancaoned by Court for want ol 
proper consideration A suit for damages for breach of such agreement is not 
maintainable 7 L W S03=(i9i8' M W N 292=24 M L T 16-.4S Ind Cas j 6 
Where a coropronifse is entered into at ihe ume of execuiinn , and although 
compromise is not incorporated m the decree it must be considered and treated 
as such if the parties and the Court treat it as one 57 Ind Cas S9{ 

An ipcof ate contract which if completed would bar the execution of a decree, 
cannot be pleaded as a bar to the execution The judgment debtor has no right 
to claim that the contract should be completed and then evoked in bar of execution 


to the court, is made and is mcoosisient witli the decree subsequently passed and 
where the decree is time barred a person m whose favour a certain lease was 
executed as a result of the compromise cannot recover the sum of the lease money 
in execution i Lah 445=*24 I’ L H (Lab) ii7»=ij6P L R i9'’0=3 Lah L / 
10= 57 Ind Cas 153 When a decree has been passed every time that an adjust 
merit is arrived at beiween the parties a fresh decree need not be drawn up or original 
modified A I R 1925 Nag 4‘/‘“20 N L R 123 = 83 Ind Cas 162 Appl canon 
to record an adjustment of a decree 1$ in (he nature a summary suit A. L R 
1927 Sind 66=97 Ind Cas 321 \n ordet refusing the application to record the 
adjustment of a decree is also a decree, and is final until set aside or varied by a 
court of appeal in review A f R 1927 Lafi 809 = 26 P L. R 237=105 Ind Cas 724- 
Where only some of the parties to the decree base joine 1 lu the compromise, n should 
be determined whether the compromise can be ^iven affect to as regards some, leav 
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ing the decree outstanding is regirds others If this cannot be conveniently done the 
court will presume that the ldJUStmen^ is not binding oq such parties A I R 
1927 Mid 155=93 Tnd Cas 693. judgment debtor s ipphc^Hon for recording 
an adiustment need not be a document separate from the objections filed by Uim 
on the ground of such adjustment A. 
agreement not to execute the decree s 
cognizance of by an executing coort 
have to institute a separate suit, to 

decree A I R 1928 Cal 527=320 W N 43+-”3 Ind Cas 9 Parties can 
enter into oral agreement for settlement of money decree A I R. 1928 Rang 316 = 

6 Rang 573=114 Ind Cas 682 An objeciion to an execution sale on the ground 
that decree in execution of which the sale took place was satisfied prior to the sale 
cannot be pleaded by the judgment debtor in a suit by the decree holder as pur 
chaser for possession of the property sold in execution of the decree A I R 1929 
C • ^ * 1 = 118 

s tment is 

c made 

visions of the law will be fully satisfied and the d 

execution A I R 1925 Oudh • Cas 907 

A Court other than a Court certified 

payment or adjustment of adeci . „ t brought 

for ihat purpose 12 P L R 1917—39 Ind Cas 15 An auction purchaser in 

execution of a money decree can apply for entering up satisfaction of a decree affecting 
the property which would otherwise endanger it 9L W 596—50 Ind Cas 931, 
The transferee must prove his ri^ht before he can be allowed to execute the 

decree and then only a question of adjustment will arise A I R 1922 

Mad 510-16 L W 758-43 M L J 761-31 M L, T 463-72 Ind 
'* 'ment before decree 129 lod 
t / 919-54 Ind Cas 184-60 

" ‘ adjustment cannot be pleaded in, 

1 Ind Cas 872-1932 MW N 

' * t6-A.I R 1933 Mad 157 Cert*' 

IS not step in aid oi execution I 

1933 A L J 3}8-5sA 393= A I R 1933 A 364 No limitation is fixed for decree 
holder to certify payments 132 Ind Cas 426— \ I R 1931 All 2t9 Sale cannot | 
be set aside on ground of adjustment after execution sale between decree holder and 
judgment debtor 130 Ind Cas. 6S6— 33 Bom L R 450=53 C L J 187—35 C 

SV N 381 — 14 N L ] 28 = 1931 A L J 257—60 M L I 423=1931 M 

W N 281-8 OWN 585=58 I A So=z7 N L R 9S = A I R 

1931 P C 33 (P C) D uy to ceriify under order 2i, rule 2 does not make it 
considcraiion for receipt of money due 1933 A L J 670= A I R 1933 All 511 

exfciit/.vff decree coa emju/raalo jd/uslmeat by judgizient debioc 


ft can not decline to enter, into such question when application is m time 137 
Ind- Cas 517 = 34 Dom L R 203— A I K 19328001 202 Judgment debtor can not 
plead uncertified adjusimenl when opposing transfer under rule 16 137 Ind Cas 28= 
35 M L W 538=55 Mad 720-62 M L J 562=1932 M W N 190 = A I R 

1932 Mad 372 0} , see also 137 Ind Cas 

720=62 M L J 562=1932 M W N i9o=f 1 

Where decree providing that produce of Ian 

to be adjusted towar Is interest order ai, ru . , 

R 1933 I ah 831 Decree bolder s mention of 

lion 15 sufficient ccrtificaiion 129 lad Cas 909=25 SLR 36o = A 1 R 
1931 Sind 28 Oral agreement that instalment is 10 be paid and which is 
later on so paid • ■ . R 279- 

A 1 R- *93‘ * ■ udgment- 

debt'''- or cancel A 1 R 

1933 ' ‘ 
Adji 


R 36 o = A 1 R 


Cas 7l3'*9 Rang io4 = A f R 1931 Rang 148 Where application is made 
bv decree holder stai ng full satisfactioa of decree, Judge should not adjourn 
case for appearance of ju Igmcni debtor 134 Ind Cas 213=3. I R i^ji King 
aa2 U ts daubifal whether mention of p'^ments, m occuuon application amounts 
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Agreement— An ulterior agreement that a decree shall not be executed can 

■ ■ ram execution 

• • • >mI 26 Ind Cas 

* j . zi Mad 6i6»» 

4 . .4 B6o»A 1 R 

a u either party 

eaa Bor bar ihc CAecuftort of the decree. 1927 I^h $37^10$ Ind Cas S6 

Even an oral agreement not to proceed' against one of the judgment debtors beyond 
a certain limit must be certified under ibis rule ID order to bar an execution AIR 
1927 Mad 9ti=»5o M 897—26 L \V 3S6«(J9J7) M \V N 630*- 53 M L J 
533— lOjJfld C»s 248, see also 85 Ind Cas 672 — 20 L W 849. An mcohate 
agreement to adjust can not bar exec ilion A 1 R 19^0 Lah 231 — 1(3 Ind Cas 
33S, A 1 R 1922 Al! 13-44 A 258—64 Ind Cas 990 An agreement prior or 
' arying the terms of the decree cannot be 

■ . * 673-{I9jO) M VV N 240-125 Ind 

• I ■■ of u iS enforceable to the fullest extent 

1 enged ai being uncxecuiAble wholly 

or in part on account of an agreement betneen ibe parties entered into prior to 
the decree A f R i926 Raiig 140-sBur L / 4<— 4 Rang iiS— 96 fnd Cas 
773. Decree'holJer s agrcem-nl with judgment*debtor s ahenee pending 
execution not to pro eed against particular property not* being in satisfaction or 
adjustment of decree. Order XXI rule a does not bar proof of such agree 
meat AIR 1923 Mad 230—16 L. \V 988—44 M L, J 80— 31 M 
L T 423 — 73 Ind Cas 839- Where lliere has been an adjustment or satisfaction 
as betneen the judgment*debtor and AD assignee who has attained the status of a 
decree bolder by aa order made under Order XXI, r 16 Order XS!I rule 3 would be 
clearly Applicable 104 fud Cas 4— A I R 1927 Cal 694— 31 C W V ozt 
Agreement IS adjustment and can be proved if certified wiiiim 90 days 14$ Ind 
Cai 924—34 P L R Say-’A I R 1933 Lab ^©6 Decree does not stand, 
where parties settle payment and report to Court 135 Ind Cas 535— »93i 
M W N 1141-34M L W. 635-63 M L J 272-55 Mad 320-A. I B 1932 
Mad 115 


Oertifieation —Decree holder's mentiOQ of payment in application for execu 
tion IS sudicienc certification and It IS a mistaLe to regard the process of cerilficale 
asarevival ofibedecree A I R 1931 Sind 28-129 Ind Cas 909, AIR 2930 

Rang 329-8 Rang 310-127 Ind Cas 600 , A I R 1930 Rang 329—12? Ind Cas 

&w , A 1 R 1930 All J23-I24 Ind Cas 22 , A I R 19:8 AH 629 (F B )«si A 237 
-26A L J 956-113 Ind Cas 73 , A 1 R 1921 Bom 411-45B 9i«c9 Ind Cas 
399, but see 83 Ind Cas 737-A I R 1924 All 706=46 A 635—22 A L J 581 
— L R S A 318 The mere certification by the decree holder of a payment 
to him out of Court by the judgment debtor under r 2 (i) is an apphea* 
tion within the meaning of Art j 8 i LiJuitauon Act AIR 2929 P C it} 
N 267-56 M L. J 233-(i92g) A L J 
• ■ 9aii4lnd Cas 581 (P C) Certification under 

ion for the purpose of Art 182 (5) and is 
■ ' 193© Rang 61^126 ind Cas 54a Under 

' hclher n be to a pre decree or past decree 

. 1930 Mad 673 =.{i 9 jo)) M W N 240- 

i for an adiustment to be recognised by the 

w _ ■ ■ and recorded certification alone is sufilc ent 

A I R 1927 Mad i 55=’98 lud CaS 698 An uncertified payment cannot be 
recognised by the executing Court Int mation in reply 10 the cour t nonce for 
execution cannot be recognised (1922) M W N 189— 16L W 290=6^ Ind Cas 8ja 
Rule 2 does not conteuiphic an enquiry being made into the uoth of the siaiemcnts 
made by the decree hoi ler where be comes to Court to certify a pajment and the 
judgment debtor cannot question the right of ibe decree holder to satisfy sattsfaciion 
5 O L J 482 — 2: O C 161 — 41 Ind Cas 177 ‘Money realised by a u»ufruc:jary 
mortgagee according to the terms of a decree ts not money payable under the 
decree in r 2 payments may not be cenified to Court 39 M 1026— 38 Ind Cas 
675 This rule does not prohibit an executing Court from treating an admission 
of payments in a decree holder s application for evecutiouas an application to 
cenify such payments A I R 1922 bind 159 (F B}=i6 SLR 207-83 
Cas 36a Where A decree has been satisfied the decree holder sluU under 
C C n Vol. I— 7i 
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IfUns cannot be conveniently done the 
s not binding.^[} such parties A i K 
ment debtor s ippIiQlion for recording 
rue from the objections filed by him 


on the ground ot such idjitsimeiu A 
agreement not to ex.ecuie the decree 
cognizance of by in executing coor 
Imc to msiitutc 1 sepinio smr, to 

decree A I R 1918 Cal 537=32 C W N 434-113 fnd Cas g Parties can 
enter into oral agreement for settlement of money decree A / R 1928 Rang 3i6« 
6 Uang 573= 114 InJ Cas 682 Anobjecnon to an execution sale on the ground 
lint decree in execution of which the sale took place was satisfied prior to the sale 
cannot be pleaded by the judgment debtor in a suit by the decree holder as pur 
chaser for possess on of the property sold in execution of the decree AIR 1929 
' ' ■ ltd Cas 857 A Court need not 

reasonable under the circumstan 
I. ■ and certified to the Court the pro 

visions of the law will be fully sitisfie 1 and the decree will be deemed as capable of 
cvecunon AIR 1925 Oucih 364=“* O L J 156^28 6 C 255 = 86 Iiid Cas 907 
A Court other than a Court execuung a decree has power to recognise an cenified 
payment or adjustment of a decree an 1 d rect a refund of tlie amount m a suit brought 
for tint purpose ta P L R »9i7=39 lid Cas 15 An auction purchaser in 
execution of a money decree can apply for enierrng up satisfaction of a decree affecting 
the property which would otherwise endanger it 9 L W 595= So Ini Cas 931 
The irauskree must prove ins ri^ht before lie can be allowed to execute the 
decree and then only a question of adjustment will arise AIR 19:2 
Mad 510-16 L. W 758»43 M L J 76i-»3i M L T 463=72 Ind 
Cas 86t Rule does not apply, m case of pavment before decree 139 lad 
Ca$ 818-1930 M W N 1152-33 M L w 919-54 Ind Cas 184-60 
M L J 731-A I R 193* Mad 399 Uncertified adjustment cannot be pleaded in r 


M L J 731-A I K 1931 Maa 399 c/ncertidcd adjustment cannot be pleaded in r 
exccuiion even by assignee of decree holder tgo Ind Cas 873-1933 MW N| 
1333-37 M L W 79®64 M L J 33 = 56 M 316-A 1 R 1933 Mad 157 Cert [ 
fication by lecrec holder under Order 2J rule 3 (t) is not step m aid ol execution > 


a' by lecrec holder under Order 21 rules (t) is not step 1; 
iqat \ L J 3,8-55 ' 393 — A I R '933 A 364 No limiiaiion is fixed for decree 

holder to c,.rtiry pas me Its tjs! d Cas 426— \ 1 R. 1931 All 319 Sale cannot 

be ssi aa le o 1 „rou 1 1 0/ adjustment after execution sale between decree holder and 
J I Ij, icit I 1 tor I30lii Cas 636— 33 Doin L R 450—53 C L J 187 — 35 C 

W N 33i-»4 N L I '*8-1931 \ L J 357—60 M L J 4*3=1931 M 

\V N 23I-S O W N 585-58 1 A 50-37 N J- R 9S-A I R 

1911 I C 33 (1 Cl IJ ify to ccrufy unler order ai rule 2 does not make it 
considcrat 0 1 foi rerc } c of money lue i933 A L J 670— A I R 1933 All 511 
Court execiiti ig iccreo can only enquire mio alleged adiusiment by judgment debtor 
It can not decline to c iter into such question when application is in time 137 
Ind Cas 517 — 3413001 L R 203= \ 1 R 19328001 202 Judgment debtor can not 
pJtaiJ wucertifie I a Ijusmieiit when opposing transfer Under jruJe j 6 137 Jnd Cas 28= 
35 M L W Sd^^SsMiJ 720=62 M L J 562 = 1932 M W N 190-A I R 

1932 Mad 372(1 B) , see also 07 lad Cas 28-35 M I W 538-55 M 

720-62 M L J 562-1932 M 'V N 190-A I R t93-> M 372 (F B) 

^Ylle^e decree providing that produce of Und if reahrea by decree holder 
to be adjusted lowarls interest, order ai, rule 2 has no applicnian A I 
R 1933 Lih Sjz Decree hoi ler s mention of paymei t in application ftr cxecu 
lion IS sufhcient^ certification 129 Ind Cas 909=253 L R 36 q=A I R 
J • ^ which is 

1 \ aJ9» 

4 idgment 

A I R 
’at 634 

. A. I U 

10 1 1\-* «» «» “ debtor 

Txisci Question of aljusim-nt in antnher proceeding is prohibited 132 Ind. 
Cas 713=9 104— A I R 1931 Rang 14S Where application is made 


^ vtcctcc holder staling full saitsfaction of decree, Judge should not adjourn 
far appearance of judgment-debtor 134 Ind Cas 213= \ I R 1931 Rang 

case *y ..^jQuhlful whether men ion of payments, in execution appheauoa 

«5"‘' 1 '9J3Pes U 
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AfjrAfim'i'nt — An iiitpnor a^rfemeat that a decree shall not be executed can 


1927 Mad 911 — 50 897=*36 L. \V 386 =(i 9 i 7 ) M W N 630=53 >'» L. j. 

533=105 Ind Cis 243, *cc also 8$ Ind Cas 672 = 20 L \V S 49 An lOcohate 

agreement to adjust can not barexeciiion AIR 1930 Lali 23i = <i3lnd Cas 
338, AIR 1922 All I 3°>44 A 258=64 Ind Cas 990 An agreement prior or 

, ’ ,iing or varying the terms of the decree cannot be 

. 1030 Ma.l 673 =(i93o) M VV N 340=125 Ind 

> « the face of it is enforceable to the fullest extent 

, _ be challenged as being uaexecuiable wholly 

or iQ part on accouet of an agreement between tbe parties entered into prior to 
tie decree A I R 1926 Rang 140=5 Bur L J 41=4 Rang 118 = 96 Ind Cas 
773. Decree-holder's agreement with judgment-debtor s a'lence pending 
por »o nrfi pH if'iinst nrninilar oronerty not' being m satisfaction or 
• . . not bir proof of such agree- 

88=44 M L. J 8o=3t M 
• • ‘en an adjustment or satisfaction 

has attained the status of a 
u'.i..-’. ..V ^ . - . , Order XXI rule 3 would be 

clearly applicable 104 Ind Cas 4 = A t R 1927 Cal 604 = 31 C W V ozi 
Agreement is adjustment nod can be proved if certified within 90 days 145 Ind. 
Cos. 924 = 34 r L R 837 = A I R 1933 Lah 806 Decree does not stand, 
where parties settle payment and report to Court 13? Ind Cas 535 =i 9 Ji 
M W N 1141-34 M L \V 635— 6a M L J 27*"55 Mad 330 =A. 1 R 1932 
Mad 115 


• ' payment id application for execu 

regard the process of certificate 
• 5=129 Ind Cas 909, AIR 1950 

. I Cas 

. * A 337 

V - ^ • d Cas 

399, but see 83 Ind Cas 737-A I R 1924 All 706=46 A 635 = 22 A L J 58I 
=L R 5 A 51S The mere certification by the decree holder of a payment 
to him out of Court by the judgment debtor under r 2 (ij is an applica- 
tion within the meaning of Art 181 Limitation Act AIR 1929 P C 19 
=3 Luck 684=561 A 30=33 C W. N 267 = 56 M L J 233 =(i 920 ) A L J 
33= 60 VV N 39=31 Bom L R 289=114 Ind Cas 581 (P C) Cenificaiion under 
Order XXI, r, 2 (0 i» not an 'ipplicaiion for the purpose of An 182 (5) and is 
not a siep-m aid of execution A I R 1930 Kang 61 = 126 Ind Cas 54a Undex 
Order XXI, rule 2, any adjustment whether u be to a pre decree or past decree 
agreement must be certified AIR 1930 Mad 673 = (j92o)) M W N 240 = 
125 Ind 543 It IS not necessary for an admstment to be recognised by lie 
Court It shall have been boih certified and recorded certification alone is sufficient 
A I R 1927 Mad 155 = 98 Ind Cas 698 An uncertified pajment cannot be 
recognised 

execution ' • ’ ' 

Rule 2 doe . ■ • . ■ ■ . 

made by ■ • • 

judgment 

5 O L . 4 - • • 

• fa decree is not money pajable under the 

■ * certified to Court 39 M 1026=38 ind Cas 

executing Court from treating an admission 
■ ■ • :>pltCalioii for execution as an application i® 

■ , ■ ■ . Sind 159 (F B) = j6 SLR 207=83 

Cas 360. Where a decree has been satisfied the decree holder shall unde’’ 
C. C. n. Vol. I— 7 t 
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Order XXI, rule 2 certify the pajment to the Court whose duty is to execute the 
decree and the Court shall record the same accordingly A 1 K 1923 Rang 88=1 
Bur L J 207=11 L B R 459=7oInd Cas 115 There is no -time fixed within 
which the decree holder is bound to certify a payment made out of Court, such 
payment could be certified at any tunc Execution application reciting payments 
-t . j ^ Air? R^n? 471=45 B 91 = 59 Ind 

* , 'as 790 A decree holder 

for execution, to prove 

„ ^ ^ objection has been taken 

either by an officer of the Court or before the issue of notice or by ihe judgment 

debtor when he appears to contest the application AIR 1928 All 629=5* A 
237=26 A L J 966 (F B) Where a payment hns been made within three 
years of the last starting point of limiialioo for an execution apphcaiion, but 
IS certified after the exp ry of the three years, the certification make the pay 
raent entitled to recognition as a payment nude on the date when it was 
actually made and not as a payment on the date it was ceriified AIR 1925 

All 802 = 47 A 873 = 23 A L J 836=89 Ind C-is 415 Even an agreement to 

adjust requires ccrtif cation A 1 R 1930 Mad 429=ti9lnd Cas 480 Dismissal 
of judgment debtors application under rule 3(2) does not bar the decree holder's 
certifying the payment under rule 2(1) AIR 7925 Pat 822 = 7? L f 753= 
(1926) Pat 1005=89 Ind Cas 195 One of two joint holders ofa decree cannot certify 
satisfaction of the whole decree so as to bind the other decree holder But a joint 
(Jerrer-holder may certify satisfaction in respect of his own interest therein AIR 


Order at r 2 137 Ind Cas 768=7 Luck 590=9 0 W K 209=A 1 R 1932 
Oudh 148 (F D) UncerCtfled payments by judgment debtor of sums falling due 
after adiudicat on caimot be recognised as against receiver 737 Ind Css 394^35 
M L \V i6J“A 1 R 1932 Mad 2jO In instalment decree a decree-holder can 
not enter payments after controversy arises AIR 1934 All 524 Where decree 
IS cert fled as fully sat sfied through neel gence of neent of pleader the order Can 
not be reviewed A I R 1934 Nag 143 * v 


Form of certification - 
tion a 

357 

made 

distinct from an application for execution of decree A } R 7022 Cal 30= rc C L 

T 7t=*26 C W N 529=68 Ind Cas 780 A casual reference of satisfaction of a 

decree m a plaint Of other civil proceedings m not enough 13 S L R 130=52 Ind 
/ A ment on of payment in execution appheat on IS certifying within rule 2 

(1918) M \V N 507 = 49 Jnd Cas 141 , seealso43C 207 = 20 C W N 272 = 23 C 
39o=34lnd Cas 606 An ex«‘raiing Court can take evidence for considering 
whether the decree holder 1 as certified satisfacuorj of the decree Order XXI lule 
3 (2) enables a Court to recognize a payment or adjustment nhicb has been certi 
tied but not recorded 52 Ind Cas 764 Mere fact of cernfiraie of payment being 
termed an application and being in the form of petition does not convert it into an 
application within the meaning of ibe Lun laiion Act 2S1 A 1 R 7929 P C 
19 = 56 M L J 333--3 Luck 684 = 37 Bora 289=56! A 30=^6 0 W N 20=( iq 29) 
A L J 33=33 C \V N 267=114 Ind Cas 581 


—A mere admission by decree holder of part sattsfac 


Enquiry —A Court executing a decree cannot enquire into the fact of payment 
or adjustment which has not been certified as required by Order XXf, rule 2 even 
ifltajd IS imputed to the decree bolder AIR 1928 Cal 527 = 32 C W N 
434=113 Ind Cas 9, see also A I R 1921 pit 135 = 6? L J 337 = 2? L T 
765=63 Ind Cas 535 . A I R 1926 Oodh 482 = 13 O L. J 493=93 Ind Cas 53, 
32 Ind Cas 590=38 A 204=14 A L J *32 Court can inquire where alleged 
adjustment IS disputed by the decree holder, and record the adiustmeat if it is 
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proved A I R 1929 All 79s»li3 Ind Cas 760, see also A I R 1928 Rang 
62=»5 Rang 833«iioInd Cas 123 , 17A L J 677=41 A 443 = 5o lod Cas 65 , 
31 M L J 207 =s 35 Ind Cas 70 Where a decree holder admits payment of a 
sum o{ money towards siiisractioo of the decree the court must recognise the 
fact of payment and cannot call upon the ludgment debtor lor proof of payment 
• tout of Court when not certided can 

but not otherwise ;8 Ind Cas 123 , 
a decree has been satisfied an un 
50 Ind Cas 331 see also 33 Ind 
Cas 71 , 38 A 289 = 14 A L J 37o>^ 3S Ind Cas 234 , 51 Ind Cas 567 = 13 S L 
R. 71 , 5 L. W 644 = 40 Ind Cas 889 , 50 Ind Cas 956=15 N L R 158 , A I R 
1955 Rang 349 = 4 Bur L J 179=92 Ind Cas 677 , A I R 1924 Oudh 208=10 
0 L J 351 = 77 Ind Cas 337 , 10 L \V 179=54 Ind Cas 922 , A 1 R 1922 Bom 
jSo= 46 B 226—23 Bom L R 981—64 Ind Cas 490 

When It appears to the Court that the decree bolder has been acting fraudulently, 
the Court can examine the merits of an uncertified adjustment when it is pleaded 
in bar to execution AIR 1926 Mad 945=24 L W 404=11926) M W N 622 = 
97 Ind Cas 608 , see also AIR 1929 Mad 783=30 L VV S26=(i92g) M W N 
13 = 119106 Cas ,94 , A 1 R 1924 Oudh 308= 10 0 L J 351 = 77 Ind Cas 337, 
AIR 1924 Mad 189=18 L W 453=76 Ind Cas 854 , A I R 1923 Bom 404 = 
2jBora L R 474=47 B 643=75 Ind Cas 893, but see A I R 1923 Cal 342= 
50 C 668= 76 Ind. Cas 31 


Fraud aa regards certification— Executing court cannot recognise payment 
made of court if not certifed A judgment debtor who has paid money out of court 
and against whom a fraudulent application is made for execution notwithstanding 
su h payment mtisi find bis remedy m a regular suit based on the allege I fraud A I R 
ig'*6 Oudh 482- 13 O L J 193 = 30 W N 195—93 Ind Cas 53 , see also A I R 
i9->7 Mad 947 = 53 M L J 901-1927 M W N 924-105 Ind Cas 86 , A I R 

1923 S nd 140-79 Ind Cas 89— 1$ S L R $1 , A I R 1921 Sind to— 15 S L R 

77— 63 Ind Cas 238 AIR 1923 Rang 103— 1» L B R 363— J Bur L J 226— 

63 Ind Cas 924 , A I R 1929 Rang 269>-7Rang 310-119 Ind Cas 742 , A I R 

1925 Born 399-49B 648-27 Bom L R 403 (F B)-95 Ind Cas 687, 79 Ind 
Cas tss-A LU 1925 Lab 54 , A I R 1923 Boro 353-25 Bom L R 247-95 Ind 
Cas 410, A I R 19: Cal 313-67 Ind Cas 885 . 48 lad Cas 765 , but see 40 B 
333 = 18 Bom. L R 22-33 Ind ^^2 232, 45 Ind Cas 222-5 O B J 92 Decree- 
holder's omission to certify satisfaction of the decree, does not amount to fraud 
A I R 1925 Oudh 335-270 C 277 = 78 Ind Cas 776 

Notice— A notice m writing of the payment of the amount due under a decree 
by the judgment-debtor in Court should be served on the decree holder like the 
summous AIR 1925 Mag 52=81 Ind Cas 1001 Where a case of a Judgment- 
debtor for adjustment of decree was adjourned wiihout nonce to the decree holder 
and on the day fixed he being absent an tx parte decree was passed, such order 
IS not justified 115 Ind Cas 467—A I R 1930 Lah 113— 36P L R 510 


Omission to certify — The judgment debtor can sue the decree holder 
for damages for omission to certify or cred t the amount received our of Court for 
ihe decree (1919) M W N 3— j6M L J 175—48 Ind Cas 810,50 Ind Cas 
584=36 M L J 376=42 M 338=9 L W 443, butseesPai L J 70=1? L T 
149 = 55 Ind Cas 890, AIR 1923 Nag 219=6 N L ) 7i7-7?Tnd Cas 461 

apposing him 
^ot certified , 
^ - - under sub- 

rule 2, so that bar under sub rule 5 cannot come into operation A I R 1930 Pat 
526=9 Pat 251 — iJ P L T 763=i261d«1 Cas 159 In the absence of a certificate 
of payment decree holder is entitled in law to execute his decree against the 
judgment debtor A I R 1926 Mad 674=49 M 335 = 50 M L J 584=24 L-W 
361 = 91 Ind Cas 522 Where the creditor by takiog out a darkhast recovers the 
decretal amount over again the judgment debtor can by suit recover the amount 
paid to his creditor without its being certified AIR 1923 Bom 2,3=25 Bom 
L R- 247-95 InJ Cas. 410 


Mortgage deoros —A final decree m a mortgage suit can 
under order MXI, rule 2 AIR 1923 Nag 20=63 Ind Cas 443 


also be adjusicd 
An uncenioca ad 
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prored AIR 1939 All 79 = 113 Ind Cas 760, see also A I R 1928 Rang 
62=»5 Rang 833=110 Ind Cas 123 , 17 A L J 677=41 A 443=5 ® j 

31 M L J 207=35 Cas 70 Where a decree holder admits payment of a 

sum of money towards siiisfaction of the decree the court must recognise the 
fact of payment and cannot call upon the judgment debtor for proof of payment 
55 P L, R 1919=54 Ind Cas 2,7 Payment out of Court when not certified can 
be Ignored only in execution of the decree, but not otherwise 58 Ind Cas 123 , 
see also 55 Ind Cas 669 For showing that a decree has been satisfied an un 
certified payment cannot be taken into account 50 Ind Cas 331 see also 33 Ind 
Cas 71 , 3S A 289= 14 A L J 37Q=35lnd Cas 234 , 51 Ind Cas. 567=13 S L 
R. 71 , 5 C W 644 = 40 Ind Cas 8S9 , 50 Ind Cas 956=15 N L R 158 , A I R 
I92j Rang 349=4 Bur L J 179=92 Ind Cas 677, A I R 1924 Oudh 208 = 10 
O L J 351 = 77 Inl Cas. 337, to L W I79=*}4lnd Cas 922 , A I R 1922 Bom 
^80=346 U 226 = 23 Bom L R 981 — 64 Ind Cas 490 

When u appears to the Court that the decree holder has been acting fraudulently! 
the Court can examine the merits of an unceruncd adjustment when it is pleaded 
in bar to evecmion AIR 1916 Mad 945 = 24 L \V 4o4 = (i926} M W N 622 = 
97 Ind Cas 608 , see also A I R 1929 Mad 783=30 L W 526=(i929) M W N 
Ij=ii9lnd Cas ,94, A I R 1924 Oudh 208=10 O L j 35i=77 Ind Cas 337 , 
A I R 1924 Mad 189=18 L W 453 - 76 hid Cas 854 , A I R 1923 Bom 404 = 
23 Bora L R 474=47 B 643=75 Ind Cis 893, but see A J R 1923 Cal 342 = 
50 C 668=76 Ind Cas 31 


Fraud as regards certification— Exeninnp r/* « ^ payment 

jt of court 
thstanding 
a aud A I R 

40-= 13'-' ^ J ^ 198=93 Ind Cas 53 , see also A I R 

97 _>Iad 947=53 M L J 9»'-»927 M W N 924-105 Ind Cas 86 , A I R 


1925 Smd 140-79 Ind Cas 
77-63 Ind Cas 238 A I 
6S Ino Cas 924 , A I R 
1935 Bom 339=49 B 648* 
Cas I25 <bA 1 R 1925 Lai 
Cas 4to , A 1 R 192 Cal 


-18 S L R 51 AIR 


1921 Smd 10= 15 SLR 
363=1 Bur L J 326“ 
19 Ind Cas 743 , A 1 R 
Ind Cas 687 , 79 Ind 
Bora L R 247 = 95 Ind 
as 765 , but see 40 B 


333- 18 Bom. L R 32=33 Ind Cas 232 , 45 Ind Cas 222-50 L J 92 Decree 
holders omission to certify satisfaction ol the decree, does not amount to fraud 
A I R 1925 Oudh 225=270 C 277-78 Ind Cas 776 


Notice —A notice m writing of the pi' .Xa — . 

by the judgment-debtor in Court shot 
summons AIR 1925 Nag 52=81 Ir 
debtor for adjusimeot of decree was 

and on the day fixed he being absent, an tx patU decree was passed, such order 
IS not justified 115 Ind Cas 467^A I R 1930 Lah 113 = 36? L R 510 

Omission to certify —The judgment debtor can sue ihe decree holder 
for damages lor omission to certify Or credit the amount received out of Court for 
the decree (1919) M W N 3=36 M L / 175=48 Ind Cas 810,50 Ind Cas 
584=36 M L J 376-42M 338=01 W r. AA T' J 70=1 P L T 

372 Ind Cas 461 
btor opposing him 
yet got ceriified , 
cation under sub- 

■ Aiion rt I R 1930 Pat 

526=9 Pat 251 = 11 P L T 763=l26Ird Cas 159 In the absence of a certificate 
of payment decree holder is entitled m law to execute Ins decree against the 
judgment debtor AIR 1926 Mad 674=»49 M 325 = 50 M L J 584=24 L.W 
361 = 91 Ind Cas 522 Where the creditor by taking out -i darkhatt recovers the 
decretal amount over again the judgment debtor can by suit recover the amount 
paid to hts creditor without Us being certified A I R 1923 Bom 333-25 Bom. 

L R 247 = 95 Ind Cas.410 

Mortgage dooroo — A final decree in a mortgage suit can ilso be adjusted 
under order XXI, rule 2 AIR 1923 Nag '’0=63 lad Cas 443 An uncertified 44, 
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Order XXI, rule 2 certify ihe payment lo the Court whose duly is to execute the 
decree and the Court shall record the same accordingly AIR 1923 Rang 88=1 
Bur L J 207 = 11 L B R 429=»7oInd Cas 115 There is no time fixed within 
which the decree holder is bound to cercify a payment made out of Court, such 
payment could be certified at any time Execution application reciung payments 
already made amounts to certifying AIR 1921 Bom 411=45 B 91=59 l^d 
, * 'as 790 A decree-holder 

for execution, to prove 
. - _ _ j ^ objection 1 as been taken 

either by an officer of the Court or before the issue of notice or by the judgment 
debtor when he appears to comest the applicaiion A I R 1928 All 629=51 A 
337 = 26 A L J 966 (h B) Where a payment has been made within three 
years of the last starting point of lim tation for an execution application, but 
15 certified after the expry of the three years, the certification make the pay 
ment entitled to recognuion as a payment made on the date when it was 
actually made and not as a payment on the date it was certified A 1 R 1925 
All 802 = 47 A 873=23 A L J 836=89 Ind Cns 415 Even an agreement to 
adjust requires ceriif cation AIR 193° Mad 429=119 Ind Cas 480 Dismissal 
of judgment debtor's application under rule 2 {2) does not bar the decree holder’s 
certifying the payment under rule 2(1) AIR 1925 Fat 822 = 7? L T 7j3= 

rs of a decree cannot certify 
ecree holder But a joint 
interest therein AIR 


= 51 Ind Cas 411 A decree holder need not issue 1 notice to the judgment debtor 
before certifying payment 4 Fat L J 159=1919 Pat 260=50 Jnd Cas 364 
Presumption of Oral application does not arise on application for certification under 
Order ai r a 137 Ind Cas 768-7 Luck 590=9 OWN 209-A I R 1932 
Oudh 148 (P B) UncerciHed payments by judgment debtor of sums falling due 
after adjudicat On cannot be recognised as against receiver 137 Ind Cas 394=35 
M L W i6! = a I R 1932 Mad 250 In insialmeot decree a decree holder cm 
notenter payments after controversy arises AIR 1934 All 534 Where decree 
18 cert tied as fully sit sfied through nvgl gence of agent of pleader the order can 
not be revje red A I M 1934 Nag 143 


t satisfac 
4 Ind Cas 


Porni of 
tion and us 
257 Rule 2 

made to k,m out ot Court ky tke judgitieiit debtor The application iteed’^M'bi 
distinct from an app] cation for execwlJOl of decree AIR lOaaCaf 30=35 C L 
a— ^ ercnce of salisfaciion of a 

Cas 90 1. 13 S L U 130=52 Ind 

^ ^ , rr - certifying within rule 2 

• also 43 C 207 = 20 C W N 272 = 230 

* Court cm take evidence for considering 

, . , . ^ ■•faction of the decree Order XXI rule 

2 (2) enables a Court to recognize a payment or adjustment which has been certi 
fied but not recorded 53 Ind Cas 764 Mere &<•{ of certificate of payment being 
termed an application and being in the lorm of petition does not convert it into an 
application within the meaning of the Limitation Act 181 A I R 1929 P C 
19=56 M L / 233-3 Luck 684 = 3* Bo*” 289=56 f A 30-6 O \V N 29=(i92o) 
A L J 33 = 33 C W N 267 = 1*4 Ind Cas 581 


Enquiry —A Court executing a decree cannot enquire into the fact of payment 
or adjustment which has not been certified as required by Order XXI, rule 2 even 
]ffrajd IS imputed to the decree holder AIR 192S Cal 527=32 C W N 
454=113 Ind Cas 9, see also A 1 R 1921 Pat. 135 = 6 P L j 337=2? L T 
765=63 Ind Cas 535 , A I R 1916 Oudh 482=130 L. J 493=93 Ind Cas 53, 
32 Ind Cas 590=38 A 304 = 14 A L J 132 Court can inquire where alleged 
adjustment IS disputed by the decree holder, and record the adjustment if it is 
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proved A I R 1929 Ail 79“ii3 Ind Cas 760, see also A 1 R 1928 Rang 
63«a5 Rang 833*0110 Ind Cas 123 17 A L J 677=41 A 443=050 lad Cas 05 , 

31 JI L I 207*35 lad Cas 70 Where a decree holder admits payment of 1 

sum of money tov>ards satisfaction of the decree the court must recognise the 
fact of payment and cannot call upon the fudgment debtor for proof of payment 
, , toui of Court uhen not certified can 

but not otherwise 58 Ind Cas 123 , 

■ a decree has been sat sfied an un 

■ 50 Ind Cas 331 see also 33 Ind 

Cas 71 , 38 A2S9 = I4 A L J 370=^35 Ind Cas 234 , S> Ind Cas 567=13 S L 
R.71 .SUW 64<=*4oInd Cas 889, 50 Ind Cas g56«i5N L R 158, A I R 
1923 Rang 349*4Dur L J I79*92lnd Cas 677 A I R 1924 Oudh 2o3==Io 

O L f 351 = 77 Ind Cis 337 , 10 L W 179= 54 Ind Cas 922 , A I R 1922 Bom 

380 = 460 226-23 Bom L H 981-364 Ind Cas 490 


When It appears to the Court that the decree holder has been acting fraudulently 
the Court can exami le the merits of an uncertified adjustment when u is pleaded 
m bar to execution A 1 R 1926 Mad 945 = 24 L W 404!»(i926) M W N 622 = 
97 Ind Cas 608 , see also A I R i929Mal 78i:s3o L. W 526 = (i929) M W N 
I3=ii9lnd Cas 594, A I R 1934 Oudh 208= lo O L J 351 = 77 Ind Cas 337 . 
A I R t924 Mad 189-18 L W 453-76 Ind Cas 854 , A I R 1923 Botn 404= 
2j Bom L R 474 = 47 B 643=75 Ind Cas 893 but see A I R 1923 Cal 342 = 
50 C 668=76 Ind. Cas 31 


Fraud aa regards certification— Executing court cannot recognise payment 
made of court if not certifed A judgment debtor who ha» paid money out of court 
and against whom a fraudulent application is made for execution notwithstanding 
such payment mnsi find lus remedy in a regular suit based on the allege I fraud A I R 
igadOudh 482-130 L J t93=30 W N 198=93 Ind Cas 53 , see also A I R 
ig-*? Mad 947-53M L J 901 = 19*7 M W N 924=105 Ind Cas 86 , A I R 
t9a5Snd 140=79 Ind Cas 89=188 L R 51 AIR 1921 Sind io=<5S L R 
77 = 63 Ind Cas 238 AIR 19*3 Rang 103=11 L B R 363=1 Bur L J 326= 
68 Ind Cas 924 . A I R 1929 Rang 269-7 R4ng 3Jo-M9lnd Cas 748 , A I R 
1925 Bom 339=493 648=278010 L. R 403 (F B)-95 Ind Cas 687, 79 Ind 
Cas 125=A I. R 1935 Lah 54 , A I R 192360111 253=25 Bom L R 247=95 Ind 
Cas 4<o , A I R 193 Cal 313=67 fnd Cas 83$ , 48 Ind Cas 765 , but see 40 B 
333**8 Bom. X. R 32-33 Ind Ca* 23».45lnd Cas 222 = 50 L J 92 Decree- 
holder's oinission to certify satisfaction of the decree does not amount to fraud 
A I R 1923 Oudh 225 = 270 C 277=78 Ind Cas 776 

Notice —A nonce m writing of the p* *■ ’ 

by the judgment-debtor in Court shot 
summons A I R 1925 Nag 52 = 81 Ir 
debtor for adjustment of decree was 

and on the day fixed be being absent an expatU decree was passed, such order 
is not justified ii5lnd Cas 467=A I R 1930 Lah 113=36? L R 510 

Otn^svoa to certify — The judgment debtor can sue the decree holder 
for damages tor omission to certify or credit the amount received our of Court for 
the decree (1919) M W N 3 = 36 M L J 175 = 48 Ind Cas 810,50 Ind Cas 
584=36 M L J 376=42 M 338=96 \V 443, but see 5 Pit L J 70=1? L T 
149*55 Ind. Cas 890 , V I R. 1923 Nac 219=6 N t T = tnd Cas 461 

opposing him 
got certified , 
J wu »n under sub> 

rule 2, so that bar under sub rule 3 cannot come mto operation AIR 1930 Pat 
526=9 Pat 251 = 11 P L T 763~j26Ind Cas 159 In the absence of a certificate 
of payment decree holder is entitled m law to execute bis decree against the 
judgment-debtor A I R 1926 Mad 674=49^! 32a = 5oM L J 584=24 Z. W 
361 = 91 Ind Cas 52: Where the creditor by taking out a darihaU recovers the 
decretal amount over again the judgment debtor can by suit recover the amount 
paid to lus creditor without its being certified A I R jgM Bom 253=2? 

1. R 347=9j lad Cas 410 

Mortgage decree— A final decree m a mortgage suit can also be 
under order XXI, rule 3 A I R 1923 Nag •»o=63laiL'' * 443 An uncerti 
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justmeat ot the preliminary morjgage decree caonot be pleaded in bar to the execiitioa 
of the 6nal decree though the adjustment was made in pursuance of the arrange 
ment entered into bef >re ihe pa^siog of the prehmmary decree 37 M L- J 356 ®* 
54 Ind Cas 137 Even after a m'>rtgage decree a judgment debtor can in the 
execuuon court plead to the effect that something has tahen place sin<.e the passing 
of the decree which amounts to a panul sacisfurtion of the decree Ifsuchapica 
be entered m the execution court can enq ii»e inio the same and continue the 
execution proceedings, in respect of so much only of the decree which it finds after 
inquiry to be still unsatisfied A I, R iq *4 All 297^21 A L- J 8iS=»83 Ind Cas 
832 , see also 5 Par L J 672=»r P L T 4 i 6*»57 Ind Cas 473 


Psymeat of decretal amount —The Court is not bound to record a payment 
when Jt IS not satisfied ihit such paymenr lits been made A J R J92SKang 
igcsfi Rang aiSaiiiilnd Cas 371 Payments can be certified m the application 
for execution of the decree AIR iqat Cal 64^=»^5C L J 566=260, W N 
4 i 4 K 10:2 Cal 200 A Court 

imiiation Act comes into 

■ ' Ind Cas 31S A plea of 

lerest may he pleaded in 
• 38 Ind Cas 295 Where 

V. ceases to exist as a decree 
capable of execution and the confirmation of sale which is a proceeding in 
execution should not bs ordered AIR 1922 Nag 248=18 NLR I 34 =‘' 9 JIimJ Cas 
332 Rule 2 (2} applies to a pending execution m (be Court and not wbete the execu' 
tiotihas come loan end A I R 1929 Pat 400=21 P L T 50j«i23rnd Cas 798 
Under rule 3 payment need not both be certified and recorded but should either be 
certified or recorded to enable executing Court to recognise payment made by judg« 
ment debtor A I r 1925 Mid 230»»47 M t J 498=(2924) M \V N ais-Sa 
Ind Cas 588 In case of joint decree for costs, payment out of Court to some decree* 
holders, debars others from cxecuung the entire decree A I R 1930 Cal 78=126 
Ind Cas 124 The payment directed to be made to a third person under a decree 
comes wuhm Order 21 rules A 1 R 1943 AH 27J — 2I A L J 97=4? A ^04=71 
Ind Cas 457 One membci o( a firm can receive payment ofa decretal amount aod 
can certify saiistactoi A ! R 1920 5 nd 107 = 92 Ind Cas 387 A specific 
provis on of the code that a plea of payment cannot be recognised when U has 
noi bee 1 prev oosly cer fied or rather no> certified within the tune allowed by law 
^ cannot be o err Iden by court* general power of considering quest OQS between 
partly to a oecifir' and evidence IS noi admits b)e to prove fact of payment AIR 
rgibOudh 620=91 Ind t-as 079 hor certification deposit by ludgmeni-debtor of 
decrctil amount under order XXI r 89 to prevent confirmation of sale, though made 
after 30 (lays of sale ran be treated as pajnient under order XXl, r a A I R 1925 
Nag 17 = 79 Ind Cas 903 


liXCaitatron — No Iim tat on is fixed for decree holder lo certify payment The 
certification lets m evidence in proof of payment A I R 1931 All 219=132 
Ind. Cas 426 see also A I R 1928 All 629=* ;t A 237=26 A L J 
566=112 Ind Cas 73 AIR 1927 Oudh 43=3 OWN gSr^qS Ind 
Cas. 1069, A I R 1937 Oudh. 7***9 O C 3S8=3 OWN 829«i 

Luck. 438=98 Ind Cas 353 , 13 S L R 37= S* Ind C.is 804 , A. I R 2934 Pat 

380 23 C W N 3Jo=5oIod Cas.24*,3X"f r r - - , , 

M W N 502*41 M 351 = 41 Ind Cas 7* 

945 = 54 C 143*86 Ind Cas 10,1 AIR 

Cas 600. Limuaiion for an application b . - 

Art 174 A I R 1930 Rang 3Z9=8Kaog 310=127 Ind Cas 600, seealso A I R, 
1929 All 674=115 Jnd t-is. 139 A I K 1934 AH 209 A I R 1922 Cal 30=26 

C \V N 519=35 C L J 7i=68Ind Cas 780 An unrcrlifird mvnipnt dn.. nr*. 


of payment but of ccrti icat on When a decree holder applies for execution 
he only invokes a pajment ceriified before execution became time barred A I R 
1928 All 5S-50A 259=3SA L ; 933=107 Ind Cas 40 
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Couris executing Dectfts 

3 - [AVar] Where immoveable property forms one estate or tenure 
, ^ , situate wiibm the local limits of the jurisdiction 

Lands situaie in more than more Courts, any one of such courts 

one jurisdiciion may attach and sell the entire state or tenure 

Notes— Where Court is selling immoveable property outside its jurisdiction 
except as proiided by rule 2 , the sale t» a nulliij 37 C W N 542 = A I R 
1923 Cat 619=77 Ind Cas 353 Order passed by Court under mi»ipprehension of 
faas can be set aside A, I R 1934 All 587 Court cannot sell property outside 
us jurisdiction A I U 1933 Sind 231 

4 [S 223 , flUla para ] Wheie a decree has been passed in a suit of 
_ , . ^ . c- t, which the value as set forth in the plaint did not 

rupees auil which, as 
regards lu subject matier, is not excepted by the 
law for the time being in force from the cognizance of ei'her a Presidency or 
a Provincial Couit of Small Causes, and the Court which passed jt wishes il to 
be executed m Calcutta, Madras. Ilombay or Rangoon, such Court may send 
to the Court of Small Causes in Calcaita. Madras, llombiy or Rangoon, as 
the case may be. the copies and ceriih ates mentioned in rule 6 ; and such 
Court of Small Causes shall thereuoon execute the decree as if U had bBcn 
passed by itself. 

Notes— Decrees of foreign court are governed by rule 4 (1917) M W N 498= 
6 L. W 361-56 M L J 539-- 10 lod. Cas 670 

5. IS 223, 

Mode oftrai 


Court shall send , .... . «... . 

which the decree is to be sent for execution is situate in a dilTerent district, the 
Court which passed it shall send it to the Di>trict Court of the district in 
which the decree ts to be executed. 

N. B— For local amendments m Allahabad, Lahore, Oudh and Rangoon, vide infra 
Scope — Where decree IS sent direct to a Subordinate Judge in another District, 
the Subordinate Judge has no jurisdiction to e].ecuie It The decree must be sent 
to the District Judge 4 Pat L. J 49=49 Ind Cas 374 , see also AIR 1933 
Lah 839 Where application for execution is not entertained by the court 
having jurisdiciioa lo enieriaici U, nor properly traasfeTred by that court 
to another court, the transferee court docs not derive jurisdiction by the 
mere filing of application AIR 1921 Pat 153 = 3 Pat L T 374=6 pal 
L J 304=(ig2i) Pat 186=62 Ind Cas 487 Where decree is transferred in another 
court for execution , the latter court can entertain execution application even 
ihftnt h rnnv nf drrrpp his nor rerpipl h » ,r julnri 933=38 M L W 
• ' i - 1 R 1933 Mad 6?7. 

handing over decree 

, — _ e -J - _ _ _ and double court-fee 

IS not required AIR 1933 Sina 343 


Procedure where Court de- 
sires ihat ii» own decree shall 
be executed by another Court 


6 [S 224] The Court sending a decree 
for execution shall send — 


(^) 3 has not been 

■ . . - Court by which 

It was passed, or, where the decree has been executed in part, the 
extent to which satisfaction has been obtained and what part of 
the decree remains unsatisfied , and 

(<7 a copy of any order for the execution of the decree, or, if no such 
order has been made, a certificate to that effect. 
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N B —For local amendments m Allahabad Oudh, Peshwar and Rangoon, 
vide tnf>a 

Scope —Decree pipers should bt handel over to the judgment creditor on his 
apply ng (or the same unless he is a person not fit to be treated with such paper 
A I I loes not affect jurisdiction 

ofC . C W N 3 o8=A I R 

1931 ^ - w ^ same Judge it is not 

necessiry to transfer ihe decree to himself with all necessary documents A f 
R 1928 Rang 15=5 Rang 613=105 Ind Cas 654 Where decree is transferred 
to another Court for execuiion, toe transfern g Court can again tranter the dewee 
to a third Courf A / R 1928 Nag 29=23 N L R 126=101 Ind Cns 279 The 
decree of a Native Sute coming within the purview of s 44 does not cease to be 
a foreign judgment 40 B 551 = 18 Bom LR 486 = 36 Ind Cas 363 Where certificate 
IS issued by the Court passing the decree and transferring it to another Court for 
execution, notice to execute the decree can only be issued by the Court of transfer 
26 C W. N 292=63 Ind Cas 116 Where decree Ins been transferred, the decree 
bolder cannot be compelled to make a second application for execution m the 
transferee Court A I R 1924 Pat t20=2 Pat 9^9=5 Pat L T ii = 74 Ind Cas 
753 If the Court transferrinj 
in the certificate, the judgment 
getting It amended Any su< 

and an interference m revision 1 • 

7 Pat L T 456='93 Ind Cas 

tion under s 73 can he entertained by original Court A I R 1934 Lah 113 

7 [S. 225] The Court Co which a decree is so sent shall cause such 

^ . copies and certificates to be filed, without any 

*fde funher proof of the decree or order for execu 

without proof lion or of the copies thereof, unless the Court. 

for any special reasons to be recorded under the 
hand of the Judge requires such proof 

Scope —Where decree IS transferred for execution executing Court is not com 
peieni to quesuon the %4lduy of decree A 1 R 1931 AIT 19S-(1930) A L J 
iS52“>3t Ind Cas 24^ see al»o A I R 1931 Pat 27 = 9 Pat 829=129 Ind Cas 
138 46 Ind Cas 419-4J P L R 1918-93 P W R 1918-22 P R 1919, 36 
Ind C is 10=10 Bur L T i$9— 2U D R Itg Decision of decreeing Court 

as to who IS plaintilT or appellant m decreeing Court is final executing 

Court can not question it A I R 1930 Bom 141 = 31 Bom L R 1254 

— 54 B 96—124 Ind Cas 2^6 An executing Court to which a decree is 
sent for execution can refuse to execute a decree which on the face of it, is 
afcolulcly bid and a nullity A I R 1930 Rang 337-119 Ind Cas S19 
Where the decree is against a dead person the court to whom the decree is 
transferred can also refuse to execute decree as being nullity A 1 R 1934 

Lah 117 Otherwise, the transferee court can not question either the validity 

of the decree or the jurisdiction of ibe court passing (he decree 131 Ind Cas 244= 

1930 A L, J 1552 = 53 A. I2S=A I R 1931 All 52 , 138 Ind Cas 376 = 33 P L R 
72C = A I R lou Lah 601 1x6 Ind Cas 353=1931 A L J 653=53 A 747 = A I 
, *■ =37 M L W 358=1933 M W N 187 = 

’ 138=9 Pat 829=13 P L T 149= A I R 

can question jurisdiction of court which 
pasavi* ww execution A I R 1913 All 751 = 17 R D 

IS passed without jurisdiction 
• s 487 = A I R 1933 Nag 211 

sferred for execution are same as 
I , Lah 652 

S (S 226 ] Where such copies are so Hied, the decree or order 
may, if the Court to which it is sent in 
Execution of decree or order jjje District Court, be executed by such Court 
by Court to win 1 1 or be transferred for execution to any subordinate 

Court of competent jurisdiction 
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>.otes— The District Court 10 which t Jccrec is triiisfcrred ciiinol transfer it 
to some other District Court for c\ccutn» a* W U 337 , 3 C 5'2 , 8 I A 165 
A subordinate Court of a District is entitled to cnccuH- i transicrrca ticcrccby 
the order ofthe District Court 2 a C 764 An order uiiUr this rule furwmiiiiK a 
decree for execution to a suborhnaie Cou' he 

signed by the latter 23 C 4S0 , 5 Iiid • 

decree is transmuted by a Court having >t 

relates to a Court having no lurisdicnoii over it the litter Court cannot execute 
the same 33 M L J 7So»»23 M L T 24«{«9«8) M \V N 132-43 Ind Cis 79 


9 S 227 ] Where the Court to which the decree ts sent for execution 
IS a High Court, the decree sli II be executed 
Execution by High Court ot jjy Qomt nj ihe same manner aa if 

Cour? ithadbecnp3S.edbysuohCoiirtln tlio emciso 

of US ordinary original Civil jurisdiction 


Notes — The functions ofthe High Court m rcs^jcct of the execution of a decree 
of another Court are limited to elfeciing cxccuimn^ and to the nutters arising out 
of the proceedings m execuiion 6B L R App As rcgarls the meaning of 
the words ‘ordinary jurisdiction* vide 13 U 520 Where decree passe 1 by Sill ill 

Cause Court IS transferred to High Court for execution High Court cannot nnUc 
decree payable by instalment A I R 1934 Rang I97 


Applicalion for exttution 

10 [S 230 first paral Where the holder of a decree desires to 
Applicuonfort^ecu.on '‘'"“I' ipply !» Ibc Cour. i,l.n,b 
passed the decree or to ilie ortuor (if any) 
appointed in this behalf or if the decree has been sent under ilio provisions 
hereinbefore contained to another Court then to such Court or 10 lliu proiwr 
officer thereof 

U S —For local amendment m Rangoon, vide trfra 

Scope —In case of deer e transferred for execution, application is nccesMrv 
to execute the decree A 1 R 1924 Nag 413-80 jnd Cas 59 Where decree 

last be made to ilic iraiibfrrpr 


ofthe decree in the C 
application in the C 
009-5 P L T II-7, 
fresh nonce is necessary * »v 


low «piiicaiun made by dtcrcc lio! Icr 
the dccr-uil im lum |<j ,)„{ 


473—94 tnci Cas 482 

execution of a decree in moic .aiioic a oi«u.rent irom ilo , 

ferring Court to order execuiioo aficr the decree 15 (Mnsferreit /nr 

R 58.-3IC W N 653-.<,zl„d C, SI3 TppTAu!,","^^^^^^ \ ' 

ihe termination ol the suit ate not wiltun the rule gj 7»-i^ * iJicr 

Cas 840 ' ' • 

transferred * 

having ten 
for executK 

decree ha * ' 

!i"ld“'incompamr a“'i "r " I93i''Ma'>' m' Vn'"/, ' 1 1 ¥ ' 

458 Where a decree has been affirmed in apf^l the dci-rcc or 

affirmed by the Court of appeal shou’d be e^^ecu ed V ® 

I K I93« Pat 27 Where ovmg to ij.e'i*" 

in wrong name Court can in e'wecoiion Judgnieni d*! 

Ind Cas 901 = 35 Bom L R 2«K>=*A ' ^ ‘933 tar on;- 
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transferred appliraiion for executton must l>« made to transferee Court and not 
ta parent Court 

for execution is « 

enforced JS prov 

1932 Bom 370 , „ » > -o 

ltd of execution A ' U I 93 < All 463 

11 [SS. 256 , 235 j (/) Where a decree 18 for the payment of money 

the Court may, on the oral application of the 
Oral application decree-holder at the time of the passing of the 

^^>crfe order ifcmedjate execution thereof fay the arrest of the ludgment 
debtor prior to the prepataiioo of a warrant if he js wiibin the piccints of 
the CuUit. 

(g) Save as otherwise, provided by sub-rule (/), every application for the 
execution of a decree shall be tn writing signed 

Written application verified by the applicant or by some other 

person proved to the satisfaction of the CoUtt to be acquainted with the facts 
of the case, and shall contain in a tabular form the following particulars, 
namely , — 

(<j) the number of the suit , 

(J) the names of the patties , 

(e) the date of the decree , 

whelhet any appeal has been ptefeited from the decree ; 

(«} whether any, and (tf any) what, payment or other adjustment of 
the matter in controversy has bten made between the parties 
subsequently to the decree , 

(y) whether any, and (if any) what, previous appUcatvona have been 
made for the execution of the decree, tbe cates of such upplica- 
tioni and their results , 

iff) tbe amount with interest (if any) due upon the decree, or other 
relief granted thereby, together with particulars of any cross 
decree whether passed before or after tbe date of tbe decree 
Sought to be executed , 

(A) the amount o( the costs vtf any) awarded , 

(») tbe name of the person against whom execution of the decree is 
sought , and 

(/) the mode in which the assistance of the Court is required, 
whelhet — 

(0 by the delivery of any ptopexiy specifically decreed • 

{It} fay the a'tachraent and sale, or by the sale without attachment, 
of any property , 

(hi) by the arrest and detention m prison of any person , 

(in) by the appointment of a receiver , 

(o) otherwise, as the nature of the relief granted may require, 

(j) The Court to which an application is made under sub-rule 
(2) may requite the applicant to produce a certified copy of the decree 

N B,— For local amendments id Allahabad, C P Madras, and Oudh, vide 
tnfr-s 

Sub section ( 1 )— In cases of appUcatioos for execution the primary considera 
lion must he the interest of the decree holder and where imcrests are hkelj 10 be 
icapvrdised by the granting of any applicauon fiar urae, courts have no option but 
to e^tecute the decree The couns have power to stay execution against the person 
far sach i»oe as it thinks reasonable Unless there is soroeibmg in the coie which 
prohibits sjch pa»er A I R 1925 Mad 42=4aM 494=20 U\V i 75 ’- 84 lnd 
Cas 13A 

Sub section 12 )— Appellate decree whether confirming, varying or reversing 
the decree of the original court is the only decree capable of eiecuuoa Afresh 
anohcation for execution is necessary \ 1 R. 1930 Bom 225 = 3280111 L. R 
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3005*127 Ind Cas 199 Where decree holder desires to execute his decree by 
the arrest and deieuiioii in pi>soj of the julgmcot-debtor, the executing court 
b> n to accept payment in iiisialments 
' 5 Ind Cas 61 The verification need not 

ere are more than one AIR 1924 
Pat 33 = 3 Pat So9»4Pat L T Si3=(i923) Pat 329 =i P L R 453 = 74 Ind 

Cas 174 This rule IS no bar to the mamtenance of concurrent execution AIR 

1923 Pat 224 = 2 Pat 328 = 4 Pat L T 99*{i923)Pat 61 = 71 Ind Cas 74 f Defect 
in not meotienmg the date of disposal of a previous application for execution is not 
material where members of execution erse arc given Where cross decree could not 
be set off It need not be mentioned AIR 1924 Cal 393=71 Ind Cis 1054 
Where decree holders deliberately refrained from nientiomng a previous adjust- 
ment ui their applicaucm tor execution application was held not m accordance 
uitblau A 1 R i9''4 Vag iS3«s7SlnJ Cas 291 , see also AIR 1926 Nag 
164 = 89 Ind Cas looj Omission to Slate in the application for execution names 
of all the persons interested in the decree. IS not such a decree as would invalidate 
the execution proceedings A I R ipjSCal ?ii = 3oC W N 562 = 96 Ind Cas 692 
Order rejecting app’iciiion which is not accompanied by process fee, is mistaken 
Proper '•ourse is to order the decree holder to file process fee within reasonable 
time A f R 1930 Oudh 65=6 OWN to64’=!24 Ind Cas 4t5 Wherea 
decree holder disappears but his death cannot be legally presumed his pleader can 
under rule it (2) file an application for executioi A I R 1925 Pat 369=4 Pat 
378=6 P L T 547 = 3 Pat ll. R 43=86 Ind Cas 3>S Where pleader signed and 
aerified the execution appUca'ion he ng under the impression that decree holder was 
still a minor while he was m rcahiy a major his action was held /fife and 
his application was held \ahl AIR 1930 Lab 603 Where an application for 
execution, dough not signed and verified by (he decree holder but signed and 
verified by the pleader in the ot gmal suit it is a valid application AIR 1929 
Bom J96 =(i 929) Bom 4 oO* 3 * Rom L R 355-ii7lnd Cas 526 

Apphcaii 

execution • 1 

655 Excep 

no decree h< - - o ri- - ^ 

1929 Mad 20=114 Ind Cas 8^9 Any method sujigested for the satisfaction 0/ 
decree not actually prohibited by Va * 

AIR 1928 Lah 7 = 11 1 Ini < 
interest on the sum has b*en waivei 
decree should be dismissed A I ■ 
delects as regards the names of 
execution invalid A I R 1930 \i 


A I R 1927 Cal 
s the right to execute 
refuse to allow the 
1 pleader A J R. 

1927 Lah >53-28 P L R g6-“g9 InJ Cas 291 It is not reasonable to 
compel debtors to pay iheir debts by m^ma which will deprive them 
of their livelihood, if there is available an alternative method which will 
be reasonably fair to the creditor AIR 1925 Rang 33 = 3 Bur L J 
97 = 82 Ind Cas S27 Where appheal 00 was filed *>0 'he last day. and fme was 
given to the apjlicani for supplying the defcwts without fixing any dale 
the application was held to b"--' i«»r. rn - 

350=90 Ind Cas 761 W 1 v,j 

Rules of practice but filed 
required by the rule and the 

granting the relief prayed n^j 

129=107 Ind Cas 298 W 1 

holders son without power „ and 

the power of attorney was presented a month before the application for ewcution 
would have been time barred, the application for execution was a „ 

applicaiion AIR 1929 Lab 478=113 Ind Cas 781 ^ ^ 

Whciher an omission is or \s not material will depend oa the fact* 
particular case Omission to speafy all the previous appJjcatijss with ibr-*" 

C C. 11 Vol 1—73 



570 


THB CODS OP CIML PROCBDURB 


[0.21, r. U 


vakihtnanta is not required A I R igzj 693=*? P ^ 1 220= lyjji r-*. 
234=»<; be yenried 111 the presence of Court 

even m'tde by a person other than the decree 

holder rt should be satisfied that the person 

who sit»ucu i e TV., «i p - - quanited with the facts of the case 

A I R 1924 Cal 811 = 28 C \V N 687=80 Ind Cas M3 Where application lor 
execution was rejected nrongly as not being in accordance with hw, but the decree 
holder acquiesced in It. tlie application can be o( no avail 10 save limitation lor 
further exerution proceedings AIR >9*3 hlag 236 = 8 N L J 0^—0- 
Ind Cas 473 

An application for execuisoa containing formal defects is an application in 
accordance with law 40 M 949=21 M L T 257=5 L W 648=32 M L J 
38 Ind Cas 136, see also A I R I9’2 Sind 29=15 S L. R 156-65 
InJ Cas 14 Where application for execution is not m tabuUr torm u 

should not be rejected AIR 1921 Lab 37 — ' L B R 163 /^plication 

for execution must comply wuli the requirements of the foIcs The cou« 

must either reject the application or allow it to be amended 2 Lah L J '^4 — 

31 P \V R 1920 = 35 Ind Cas 16, sec also 4 N L J 207’=A I R 1921 Nag 
90 Defective application is not a sicp <n ai 1 of execution 65 Ind Cas 120, 
see also A I R 1922 Smd 29=153 L i • 

a subsequent application to amend the 
(8 tnd Cas iii Rule ti (2} makes no 1 
2 U P L R Lah 96-115 P L R 
Court can allow the amendment of the 

addition of other properties to the list ol ^ , > 

R 1933 Pat 231—4 P I L 99«7i Iftd Cas 741 Where mortgage decree is 
against some of the owners of the equity of rcdetnpnon, deciee cannot be executed 
against them 47 lad Cas 907 Decree holder has a right to withdraw even after 
issue of sale proclamati-?!! A I R 1922 Pat 525— r Pat 232—5 P'f L T 44i^^5 
Ind Cas 

Where applicanon is defect ve if no order is p,as5ed by court, it should be 
deemed to be pending A I R 193* All 481 IF B ) Where application for 
execution has not me nioned mo'''- l>v aitachment of decree obtained by 

ju Igmont debtor the onssios f 

Where m mortgage decree pto( 

for execution neel not be m , 

58 In application for exeruuon, , 

of court cannot be granted 131 Ind Cas 1182=25 SLR 528 = A I R iq\z 

Sind 160 Such application IS however IS m accordance with law if made iona 

Ibid Durden of proof that the application IS not barred and is iij iccordancfi mih 
faw IS on appficant 134 fnif Cas 1182=25 SLR 528=.A 1 R loar Sind 
160 , see also 1933 M W N 9’9=sA I R 1933 Mad 872 Application for transfer 
of decree to court not having jurisdiction is not step imid of execution ur Tnd 

.55-.. Pa. 78!-, 3 P L T .9S-A 1 "k .93. Pa, 309 ?n ax.cunon 
appl, cation, omission 10 stale form of notice wanted doc. not make application one 
no, m accotdanco with law .41. Ind Cas 43 , wA I R ,533 rZ^ 87 
accordance with law means fnllillmg reqairoraenis of Jaw 142 Ind Cas 480= 

37 S L R io9=A I R 1953^*1*11 7^ Shoving dale of decree wrongly does not 

affect validity of application 134 Ind Cas it 82=.25 S L R jsS-A J R rojt 

Smdo 160 When portion of decretal amount is deposited in court, decree holder 

cannot take out execution for full 

P L.T 59i=A I R 1935 Pat 89 

it docs not Save limitation 131 I 

xvhete applicant is entitled to rateable , 

L R 1403-A I R i952 Bom 622 - 

decree under exccuuoa and 10 
573=A I R 1932 All 273 (F 
la accordance with Jaw beca , 

under rule 66 (3) 139 Ind Cas 2oi=(i932)A L ) 573=A 1 R 1932 All 484 

Where m a mortgage decree if the decree holder is asking for sale of only one item 
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ofpropertj execution niay be refused if the Court thinks this is improper isg 
Ind Cas 708 = 53 A 39i==(i93t) ^ L J io 3 =A I R 1932 All 85 Order passed 
on lime barred application IS not nullity J38 Ind Ci^ 583=54 A 573 = 1932 A. 
1 . J 365=A 1 R 1932 All 373 (I B ) Where an application is made by the 
decree holder agai 1st judgment debtor for dcbvery of possession and there arises a 
dispute betneen tli“ former and the transfcr«e of the judgment debtor for mutation 
of na s maintainable 144 

Ind subsequent settle 

ment extinguish the right 

of au AIR 1932 Lah 

231 three stars of his 

atiami 135 Ind Cas 207= 

32 P L R 290— \ J H 1921 Lah. 600 


Sub section ( 3 )— Copy of the whole decree is not necessary for ibe pmpose of 
cvecuiing a decree Copy of (he relexani poil on of the decree is sulHcient AIR 
i93oCal 8 o 4 = 57C 99&=i''9lnd Cas 780 An order for i copy of the decree is 
wholly needless when the coon in which m application is nude is the very court 
which made the decree especially in 1 case when ilie cojt of procuring a copy i» 
prohibitive AIR 1930 Cal 8o4=»S7 C 996=120 Ind Cas 780 sec also ti 
C L J 243 . tS C L J 89*16 C W N 736 


12 [S 236 ] Wh^re an application is made for the attachment of any 
. . r I moveable property belonging to a ludgment 

XSTiSlZ d»b«rl>u.LmhlsFC.«e«.on ,1,= daaae holder 
lodgment delttot s possession ‘ ventory of lbs 

property to be attached containing a reasonably 
accurate description of the sam 


Scope— \VI ere a decree s | assed aga 1 s d e estate of tl e deceased in the 1 tnds 
of the judgmcni debiors tl e decree fills under s 52 and order X'CI rule 12 does 
not apply and as such 1 iventory need noi be aiiached to an nppi cation for cvecution 
to consli ute u a step in nid of execution A 1 R 1927 Bom 54-28 Bom L R 
1322 = 93 Ind Cas 941 Where third party is possessing some moveibles belonging 
to h mself and some to the judgment debtor inventory is necessary before an attach 
ment can be ordered A 1 R (93oBom65 31 Bom L R 1291-122 Ind Cas 
856 An application w thout am inventory is not 1 1 accordance with law within the 
meaning of Art 182 of the Limtiaiion Act 37 A 527= 13 A L J 706-29 Ind Cas 
479 , sec z\%o (1894) A W H 54 , (1890) A W N 47 As regards meaning of 
accurate description Vide 9 Ind Cas 729— 2 M W N 133-9 M L T 319 


13 [S 237.] Where an application is made for the attachment 
Appbcalion fSr alcachraent “( “"f immoveable pioperly b-longing lo 
ot immoveable property to judgment debtor, it shall contain at the 
contain certain particulars foot — 

(a) a description of such property sufficient to identify the same and, 
in case such property can be identified by boundaries or numbers 
in a record of settlement or survey, t specifiation of such 
boundaries or numbers , and 

(i) a specification of the judgment debtors share or interest in sucli 
property to the b“st 0/ the belief of the applicant, and so far as 
he has been able to ascertain the same ' 


N B — For local amendment in Rangoon, ^tde irt/ri 

Scope — Decree holder Ins bis choice to proceed with any properly he likes 
' • 7-» The description should 

. S W R 411 , I B 6ot , 
• us requ red by rule 13 is not 

I R 1931 Bom 128=32 

Bom L R i 363=I'’9 Ind Cis 1^9 As regards the effect of decree bo der’s 
gross negligence m describing that whole field belonged to Ins judgment-debtor, 
vide 134 Ind Cas adg — "*? MLR 318=14 N L J 2o=A I R i9ji 
Execution creditor should spec fy It e share or interest of the judgment debror A 
I R 1927 Mad 311=52 M L I 68=99 Ind Cas 83S Where the application 
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ml lUclr icsulis u nut nnicntl irrC|,urniiy such is wou( f rcaJer die whole of il>e 

« xccmioiiprocctilmj^a ilk}, il A I R 1926 Oil n46=’9<j Cas 554 
illiihs in cxtciition ire procce h»i,s in cOnimuiiion of the p,, 

viftltl/nntt IS ml rciitirci A f ll 1925 l*if 6c>3«7P L T 

. ' a not be vcnficl in , Presence of Court 

j IS midc by 'V person other than the decree 

■ , - Court sbouM he satisfied that the person 

IS acquiintcd wilh the Acts of ‘he case 
»■ .. »3o‘lnd Cis M3 Where ipphciNon for 

jcinft in accordance with law, but the decree 
. can l>c of no avid 10 saie limitation for 

j ^ . R tosj Nig '*36=^8 N L J 91 = 93 

Iml Ci3 473 ‘ 

A.. ll.pl.fnion lor exermon con'iminB formil defeu « M apptopo^ ^ 
arcor I u,ct w„li hw ^o M 9«- Jl M I r JS7- 5 L W 6*8-32 'I L J o j 
38 Ii.l CIS 116, see siso \ I l< >9’2 smd 29-lS S U R -SO 

l« I CIS n VVliao i|i|illc-(iioil lor csccalioa is nol m 

sl.0,11 „„i lie rcjiCKl A I R 191s I ah 37 = 1 L B K 163 Appli™ 

• the requirements of the rules The coun 

allow It to he amended 2 Lah L J 104- 
• • see also 4 L J 207-=»A I R ^2r Nig 

sicn »n aid of evccuiion 05 Inci Cas 120, 
• I U 156=65 Ind Cas 14 Court may treat 
. the previous one as a fresh application itself 

88 Ind i,a8 lit Rule ti (;) mal cs no mention of a temporary alienation of land 
a U I» L R Lah 96-115 V 1 R J9io=xLah L J 398- 58 Ind Css 603 
Court can allow the amendtncinof the application for execution already filed by the 
addition of other properties to the list of the properties souglit to be attached a 1 

R 1925 Pat «it-4 P I L 99-71 Ind Cas 741 Wliere mortgage decree is 

against some of the owners of the equity of redemption decree cannot be executed 
against them 47 hid Cas 907 Decree holder has a right to withdraw even after 
issue of sate proclamat on A f R 1922 Fit SJC-iPat 232-3 Pat I T 445*^5 
Ind Cas las 

Where applcatoi is J court t should bo 

deemel to be pen I /ig A hero 'tppheat on for 

execu on has not me 1 oied ecree Obtained by 

ju gment debtor the om js ^ I R ,934 Cal 468 

Where 1 1 mortgage decree property is desenheJ in plant and decree aPDlicaiioii 
for execution need not be in form prescribe I under Rule ir AIR iqu Lah 
58 In application for execution, relief toscll property not situated within the jurisdiction 

528 = A I R 1932 
f made iona fide 

Jaw IS on applicant 134 Ind C75 JiS 3 => 3 j SLR jrJ-A 

j6o see also 1933 M 'V N 939- A I R 1933 Mad 872 Application^for uansfer 
ofdecrce to court not having jurisdiction is not step m a d of execution raz fnrf 
Cas 155-11 Pat 785-13 P L T 498=A ! R 1932 Pat 3S In ciJecuuon 
application, omissioi to state form of notice wanted doe.^iot mike appKion onS 

not m accordance »,il. hw i„d Cas 43, = A I R ,9,3 In 

accordance «, lit taw means !Mll ag requeremems of law iH Ind Cat 480- 
47 s L R .09-A I R .933 S,„J ,S showms dale ol dcccoe wconcly tlLfno. 
affect validity of nppl cu.on ,34 l„d Cas 1,82-253 L 1! tSs- \ I R 
S.nd 160 When pornon of dccrcial amount is deposited in eowt, dLee liolde 
cannot take out caccutioii for /g]| -imouni uccrcc mujuc* 

P L T 59‘^A I R 1933 Pat 89 Where ’ * 

it docs not save hmieation 131 ind Cas 
where applicant is entitled to rateable distr b 
L R 140S-A I R 1932 Bom 622 Exec 

decree under execuiion and to substitute new decree for It ,33 inj Cas 583 = 54 A 
573«=A I R 1932 All 273 {F B) Execution application cannot be said to be not 
la accordance with Jaw bccaa e Jt js not accompanied by affidavit ind certificate 
under rule 66 (3) I39 'ml Cas 201 -(1932) A L J 573-A I R 1932 AU 4H4 

Where in a mortgage o^cree if the decree holder is asking for sale of only one item 
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of propert), execution may be refused if the Court thinks ibis as improper 129 
Ind Cas -oS«53 A j 9 «=(i 9 j 1 ) A L J xoS=A I K 1933 All S5 Order passed 
on time barred application IS not nullit) 13S Jnd Cis A A. 

L J 36, = A 1 R 1932 All 373 (F B) Where an application is nude by the 
decree bolder against judgment debtor for dcliserj of j>osses»ioii and ihere arises a 
dispute between tli* former and the transferee of the judgment deb or for mutation 
of name a second application against him under this rule is iminwinable 144 
Ini Cas 70=1933 A L J ii3«5S A 235 After sale, subsequent settle 
ment between decree holder and judgment debtor docs not Cviinguish the right 
of auction purebas 1 R *93^ 

231 If minor raiifir lirce ^ea^s of liis 

attaining majorii>, _ . 33 Ind Cas 207= 

32 P L R 290 = A I R 1921 Lak 600 

Sub section (3) — Copj of the whole decree 1$ not iicccssar) for die purpose of 
executing a decree Copj of the reletant [KirtiOfi of the decree is su/fictent AIR 
ipjoCal 804 = 570 996=1:9 Ind Cas 7S0 An order for a copy of the decree is 
wholly needless aihen the court m which an application is made is itic i cry court 
which made the decree especially m a case uhei the cost of procuring a copy u 

prohibitive A 1 R 1930 Cal 604 = 57 C 996=129 Ind Cas 7S0 , scealso it 

C L. J 243 , 15 C L J 89=16 C W N 736 

12 (S 230] Where an applicaiton is made for iha attacliment of any 

, , , , moveable property belonging to a judgment 

ofSS? p?o'rw'> wTm I I''= 'i«iee holatr 

jadtiMM dsblor s Doisession “> "" bPpl":'''ion an 1 nentory of the 

property 10 be aiuachvo containing a reasonably 
accurate description of the sam 

Scope— Where a decree is passed agamsi ihe cstaie of the deceased in Iho hands 
of the judgment debtors the decree falls under s 52 and order \XI, rule i2 does 
not apply and as such inventory need not be attached to an application for execution 

to consuiute it a step in aid of execution A ! R 1927 Bom 52*28 Bom L R 

1322=98 Ind Cas g4f Wheie third party is possessing some moveables belonging 
to bitnself and some to the judgment debtor, inventory is necessary before an attach 
ment MO be ordered A 1 R 19^01300165*31 Bom L U 1291-122 Ind Cas 
856 An application without am inventory is not in accordance wuh law wiihin the 
meaning of Art 182 0/ the Limuation Act 37 A 527-J3A,L J 706-29 Ind Cas 
479, see also (1894) A W N 54, (1896) A W N 47 As regards meaning of 
accuiaie descnpiioi) Vide 9 Ind Cas 729*2 M W N 133 = 9 M L T 319 

13 [S 237.] Where an application is made for ibe attacimient 

Application for attachment immoveable properly b longing to 

of immoveable property to n jjdgment debtor, it shall contain at the 
contain certain particulars foot — 

(a) a description of such property sufficient to identify the same and, 
in case such property can bo identified by boundaries or numbers 
in a record of settlement or survey, a specifiition of such 
boundaries or numbers , and 

(fi] a specification of the judgment debtor s share or interest in such 
^ ^ property to the best of the belief of the apphcmi, and so fir as 
he has been able to ascertain the same 

3 por local amendment m Rangoon, vide tiifr t 

a,.nnft— Decree holder his his choice to proceed wuh an^y property he hWes 

Scope w M4=iOfj Ind Cas 872 The desenpuon shoulj 


SecuUon‘c'’ted.for\hoSd speedy the shire or mterest ^of the 
1 R 1927 Mad 311 = 53 M L J 68=99 lad Cas 838 Where toe 
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ts not in compliance with Order \M, rule 13 Court has in option under 
Order XXI, r 17 either to reject the appliciuon or to allow the defect to be remedied 
within a fixed time A 1 U 1926 Mad 260=49 M L J 679 =s(i 925 )M W N 
917=92 Ind Cis 109 , see aUo 34 ind Cis 995=65 L R rgi6^202 P IV R 
1916 . 35 Ind Cas 36S 

14 IS 238 ] Where an application is made for the attachment of any 

land which is registered m the oftice of the 
Power to require certified Collector, the Court may require the applicant 
^xtracKrom Collectors tcgis lo pjoduce a certified extract from the register 
certain cases of such office, Specifying the persons registered 

as proprietors of, or as possessing any transferable interest in, the land or 
Its revenue, or as liable to pay revenue for the land, and the shares of the 
registered proprietors 

venue pajing estate the judgment- 
ed m the rule it W Ji 179 An 
l nve for enabling him to supply the 
execution ^7 B 317 = 17 Ind Cas 
969=14 Bom L It 1204 Preliminary attach neiu *1 not necessary in an application 
for sale m execution of a decree passed for sale of morioaged prop-rty s; O L, J 
414=47 Ind Cas 6^9 

15 IS 231 ] (r) Where a decree has been passed jointly m favour of 

mote persons than one, any one or more of such 
AppUcauon ftr execution persoov may, onlesi the decree imposes any 

by joint deaee holder condition lo the contrary, apply (or the 

execution of the whole decree for the benefit of tnem all, or, where any of 
them has died, for the benefit of the sucvivots and the legal representatives 
of the deceased 

(^,1 Where the Court sees sufficient cause for allowing th*‘ decree to be 
executed on an application made under this rule, u shall mahe such order as 
U deems necessary for protectiag the in'ete>is of the persons who have not 
loiued in the appUcation 

Scope*— One decree deierrainmg r ghis of several pariies is a joint decree 
139 Ind Cjs 397-»A I R 1931 Ki 261 = 11 Pal 445=13!* L T 719 Joint 
decree-holder cxecmuig a decree lo which he and others arc eniutcd executes the 
decree for die benefu of all u less there is a direction by the Court 

or m the decree uself which permits execution for the benefit of -the executing 
creditor alone Any amount received by the executing crcdiior whether la Court 
or outside the Court during the pendency of the execution application must excuse 
for tie benefit 0/ all the joiai decree holders A f K 19'S Mad Soo=ii2 fnd 
Cas 4*0 Court has power to pass proper orders to protect the interest of all the 
decree holders, where some only out of many joint decree holders apply for 
execution AIR igi6 Cal 811=^0 C \V N Ind Cas 691 Where 

no objection has been raised by other decree hoHcrs in the executing Court, 
objection cannot be raised in appeal A 1 K 19 6 Mad 1198=24 L W 711=97 
Ind Cas. 375 Although portion of a decree can be legally transferred decree 
lausi be executed as a whole and not piecemeal 15 R R 1917 = 39 Ind 
Cas. 654 , see also A 1 U 1926 C . 160= 

97 Ind Cas 896 , 4 Pat L J 575 * I R 

19:8 CaL 759=33 C \V N 192=115! ‘ 3, ,30 

Ind. C 3 S. 4 o 3 =A 1 R 193^ Lab 5 , ... T 416 

= SSlndCas2n This rule allows 0 ■ behalf 

of all joint decree holders Judgment debtor canuoi object that steps have not 
been taken to safe-guard the interest of the other decree holders when they them 
selves have made no complaint 54 Ind Cas 9*4 R the cxecuiiug decree holder 
IS not duly prosecuiina the execution of a decree, the part transferee of a decree should 
bcallooedtoeKcw:" '' ' ^ 19 :> 'l-id "ad <)i 9 =-,> '' L J 31(3 

= t4 L IV 2S/^i93i M W X 649=69lnd Cas. 337 In case of joint decree, or 
ihp death of one decree holder sun iving decree holders are entitled to execute the 
decree for their own benefit and for the benefit of legal rcprcscntamcs 43 Ind 
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Cas looS Where decree IS passed in faxour of ihc pluiUiff nnJ of cernin fiofonitt 
defenJanis iiho arc co sharers uuh the plaintitf Court can all nv execution of ihc 
decree ai the ins ance of the firo/ornt defcnltnis provul i,> sife„ttards for the 
rights of the pUiitilT 44 Ind Cas 44; Assignee of oae of sctcral dectcc holders 
can execute a decree under this rule 49lnd Cas I 4 i-(i;i'^) M W N 507 
Pariiiion decree is nni a jomi decree »V. I R 1912 Mil 456=16 L \V 292 = 
(ig22)M W. N 513-43 M L T 379-31 M L T 311-7’ Ini Cas 296 It is 
not coupe eni to one of sescnl joint dccrec>holdcrs to gram full discharge of the 
decree out of Court or to certify 10 the Court complete satisfa'-iion of the decree 
^iiiho^t the concurrence of all the decree holders A I U 1913 All 494 — 46 A 401^ 
L R 4A 516— 21 a. L ] 30S-74 Ini Cas 6S7 , \ 1 R 19:9 Lnh 462—119 
Ind Cis 4:6 , but see A I R 1927 Rat 329— h P L 1 703—103 Ind Cns 
7, Lojit IS cn itled to examine the pleadings and inform itself as 
to prt lac poa ion ol the Ic'rce holders and can aiv ird propariioiiatc share to them 
AlR 1923 »\ll 491 — 21 \LJ 3®S — 4, \ 401 — 74liid Ca> 687 Court need not en 
quire as to who the other decree hoi Icrs arc befote mahiiig an order under Order XXI, 
rule 15 A 1 U 1925 Pat 591 = 7 P L T 25 = 89 Ind Cas Sii Where scieral 
persons are hoi ling mortgage decrees jointly an I property is sold and purchased 
by one ofthem IQ cxLCUtion purchase is for the benefit of all and ihca arc entitled 
to rcspectiae shares in the property A 1 R 1924A11 S13-7S Ind Cas 814 W'here 
requirements of rule >5 13 no complied with by inaivcricncc or o hcrtvise defects 
can he remedied by the court AIR 1930AU i£S — (1930) A L J 474—122 Ind 
Cas 179. One of the seacrat decree holders can execute a decree on behalf of all 
It IS not neccssar) to state that the execution has been soug'lu for the benefit of all 
The court may impose cooduions, if necessary in the form of provision* of security 


All 953-(I929)A L | 1049=51 A 998— trsind Cas 604 A decree in favour of 
a drm where the names of the partner* are not disclosed, is not a joint decree 
A, I R <928 Sind 37-to5 Ind Cas 892, but see A I Rt 934 Mad 230 
Assignee of a part of decree is not entitled to execute decree A 1 R 1934 
Dom 59 This rule does not apply where joint decree has been satisfied in 
part before apphcaiioa for execution A. 1 R 1934 Cal 495 On report of only 
one of joint decree holder's satisfaction of the whole decree cannot be entered 
A. I R 1934 Mad 330 Where the final court’s decree is joint this rule applies 
and the nature of ihe lower court’s decree is immaterial 139 Ind Cas 397-18 
P L T 719=11 Pat 445— A I R 1932 Pat 261 One of the surviving decree- 
holders who were members ot (be joint family can apply under this section for 
execution of t • 

R 1932 Pat 
by one of sev 

that appl cation IS a fraud, court can disallow execution 140 Ind Cas S72 — 1932 
M W N I333*»37 M L W 79=64 M L J 22—56 M 3i6=A I R 1933 Mad 157 
Where the decree is m the name ofa firm and the partnership his been dissolved, 

( ’ Cas 376-A 1 R 1931 

the decree does not 


. 33 Lah 432 

Order under rule 1 5 1$ not appealable AIR 1924 Mad 1:18-70 Ind Cas 329 
16 . [S. 232 ] Where a decree or, if a decree has been passed jointly 
in favour of two or more persons, toe interest 
Application for execution by decree holder m the decree is transferred 

transferee of decree <■ 

law, the transferee may apply for 
passed it , and the decree may bs 1 
to the same conditions as if the ap] 

Provided that, where the decree 
transferred by assignment, notice w. ..n 
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IS not in compliance wuh Order XXI, rule 13, Court has an option under 

Order XX/ r 17 either to reject the application or to allow the defect to be remedied 

withm a fixed time A I R 1926 Mad 260=^9 M L J 699 ={I 925 )M N 
9i7«92lnd Cas 109 . see also 34 Ind Cas 9,5 = 65!* L R 1916=202 P W R 
1916 , 35 Ind Cas 368 


14 [S 238 ] Where an application is made for the attachment of an/ 
land which is registered in the office of the 
Power to require certified Collector, the Court may require the applicant 
extract from Collectors regis produce a certified extract from the register 
rm certain cases of^ch office, specifying the persons registered 

as proprietors of, or as possessing any transferable interest in, the land or 
Its revenue, or as liable to pay revenue for the land, and the shares of the 
registered proprietors 


Scope —In the case of attacbmeni of Revenue paying estate the judgment- 

rule II W R 175 An 
nabling him to supply the 
37 B 317= 17 Ind Cas 

■ i ecessary in an application 

for sale in execution of a decree passed for sale of morigaged property $0 L J 

414=47 Ind Cas 639 


15 231 ] (/) Wliere a decree has been passed jointly in favour of 

, , more persons than one, any one or more of such 

Application wr execution persons may, unless the decree imposes any 

by joint decree holder condition to the contrary, apply for the 

execution of the whole decree for the benefit of tnem all, or, where any of 
them has died, for the benefit of the survivors and the legal representatives 
of the deceased 


{a) Where the Court sees sufficient cause for allowing tli'' decree to be 
executed on an application made under this rule, it shall make such order as 
It deems necessary for protecting the in*ereats of the persons who have not 
joined in the application 


Scope— One decree deierminmg rights of several panics is a joint decree 
139 Ind C's 397 — ' I R 1932 Rat 261 11 Pat 445*13? L T 719 Joint 
dcctee holder cxccuiing a decree to which he and others are entilled executes the 
decree for the benefit of all u less iJiere js a direciion by ilje Court 
or in the decree iiself which permits execution for the benefit of 4 he executing 
creditor alone Any amount received by ihe executing creditor whether jn Court 
or outside the Court during the pendency of the execution application must excuse 
for the benefit of all the joint decree-holders A I R 1928 Mad 800=112 Ind 
Cas 4 to Court has power to pass proper orders to protect the luieresi of aJJ the 
decree holders where some only out of many joint decree holders apply for 
execution A I R 1926 Cal 811=30 C \V N 562 = 96 Ind Cas 692 Where 
no objection has been raised by other decree holders in the executing Court, 
objection Cannot be raised in appeal A I R 1926 Mad ti 93=»24 L W 711 = 97 
Ind Cas 375 Although portion of a decree can bs legally irans/erred decree 
must be executed as a whole and not piecemeal 15 i* R 1917 = 39 Ind 

Cas 654 , see also A J U 1926 Oudh 605=2 Luck 259=3 OWN 160 = 

97 Ind Cas 896,4 Pat L J 575° >919 349=53 Ind Cas 803, A I R 

igiSCal 759“33C W N 193=115 Ind Cas 513 A I R 1934 'lad 330, 130 

Jnd Cas 4o3 = A I R 1931 Lab 5, A 1 R 19,4 Pesh 40 but see i Pat L T 416 

= 53 Ind Cas 212 This rule allows one of several decree holders to apply on behalf 
of all joint decree holders Judgment debtor caniioi object that steps have not 
been laLcn to safe guard the interest of the other decree holders when they them 
sehes made no complaint. 54 Ind Cas 924 If the executing decree holder 


dccrcrfor lhcir own benefit and for ‘the benefit of IcgM rtptcscntativcs 43 Ind 
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transferor and the judgment debtor, and the decree shall not be executed 
until the Court has heard their objections I if any) to its execution 

Provided also that, where a decree for the pay aent of money against two 
or mote persons has been transferred to one of them, it shall not be executed 
against the others. 

N B — For local amendments in C P Lahore Peshvver and Hangoon, vide 
infra 


of decretal nghts original decree holder can 
feree is sabstiiuted AIR 1934 Pesh 40 
' fake place of assignment 0/ decree AIR 

t _ e made only to 

court passing the decree A 1 R • * led to execution 

if conditions ore satisfied AIR* • ' subject to order 

21, rule 16 AIR 1934 Mad 64 , by assignee is 

presented in wrong Court, defect is one of procedure and the judgment debtor 
acquiescing by not raising objection cannot cfiallenge legality of proceeding 
A I R 1928 Lah 648 Notice to assignor decree holder IS necessary only when 
assignee applies for execution for first time AIR 1934 Rang loi , see also 131 
Ind Cas i7> 


Assignment must be in wnting Merc record of assignment is not enough 
A I R J934 Lah 328 Assignee of part of decree is not entitled to execute 
the decree A 1 R 1934 Bom 59 Judgment debtor cannot plead payment not 
recorded in answer to application by transferee under rule 16 A I R 1934 
All 445 


A I R 1921 L 
se by operation 
lasstng decree 
, see also A 1 R 193Q 
;72 This rule does not 
the decree stands he ts 
. al transfer of the same 

H 981 Only assignee of a decree can execute 

.. - . A I R 1930 Sind i«»ii9 Ind Cas 342 , see 

alsoA I U 1929AII 793-122 Ind Cas 687 , A I R 1931 Oudh 69-7 O W N 
1203-130 Ind Cas 343 AIR 1927 Lab 101-8 Lah 35 — 10 Lab L J 133- 
28 P L R 239—100 Ind Cas 545 1918 M W N 226— 7L W 201 — 43 Ind Cas 
801 , but see 40 M 296-2 U P L R Lali 42-54 Ind Cas 944 , 35 Ind Cas 359- 
12 Ind Cas 657 assignee, for one ot the judgment debtors must prove 

his title before he can execute decree 4LW 534— 35 Ind Cas 624 Executing Court 
IS comp tent to substitute name of benami assignee 10 L B R 280—13 Bur 
L T 173 — 62 Ind Cas 299 


A J R J951 Lab 116-31 P L 
even though he is a b'namtlar 


Purchaser of suit property is not assignee of decree and rufe 16 does not apply 
A 1 R 1922 All 98—66 Ind Cas 878, see also AIR 1922 Pat 563— 3 Pat 
L T 625 — 69 Ind Cas 959 Part transfer of decree is valid under rule 16 AIR 
1921 Mad 599 = 44 M 919-41 M L J 316-14 L W 287-1921 M W N 649- 
69 Ird Cas 337 Purchasers of properly after d“cree are not decree holder’s 
representatives unless the r names are substituted A I R 1924 Bom 426 — 26 
Bom L R 833— 80 Ind Cas 249 Purchaser of suit properly pending suit is not 
assignee of decree and this rule does not apply AIR 1924 Cal 661 — 51 C 

If transfer is recognised, 
necessary 33 Ind Cas 71 
decree to decree holder 

transferor, if the transferee does not apply for execution 18 M L T 494—29 
M L J 693-2 L W 1122-ji Ind Cas 342 Purchaser under mere contract of 
sale does not get iiile to decree by operation of law 43 C 990— 43 1 A. joS-14 
A L I 527-20 C W N S66 -(j 9 i 6 )i M W N 403->8 Bom L R 509-24 
C L I 67-20 M L T 25-31 M L J 2,8 ^P C}-34 Ind Cas 69 Non- 
recognition of assignee docs not prevent good title passing to his transferee 
33 Ind Cas 558 

Decree holder can apply for cxecuiion so long as transfer of decree is not 
recognued by Court 3 LW 521-34 Ind Cas 79« No application under the 
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rule an be nu Ic lo execuie a prclmimary decree m I if nu Ic is preiinture, though 
final dccite wJ ate also iMjtd far 31 Ind Crs 9S> Rule t5 does not give 
poncr CO assignee or any indlscjoal decree liol Icr s rghl. Co apply far cxeco con 
li P R 1917 = 09 Ind Cas 651 Assignee of a mongaged dectee can caccuce .1 
ll) gelling ihe morlgagad properly soU ay L L J 110 = 91 led Cas 
269 ^Purchase of decree lav pleader for die iil'mrii IcUtnrs aUhoupK m 

g mortgat,e 

■ 2 Lnh U 

of properly 

^ ^ UK. i»»n, i-c ui rent decrees 

oliaincJl.) motlgagoi a"j°C \V N 863- 57 l»d Cas 879 Ttansret o! deetee 

mast be of iilio'c decree niii nol potlioa A f R 1912 All 101 = 66 Ind 

Cas 679,93 ML.J 761 - 16 L W 7sS- 31 M R T 963 = 71 >n 'Cas 314 . Inn 
see \ I R 1911 Pat lSo=2 P L T dip-fi Pll I J 358-62 Ind Cas 30 

Heal owner can execute decree obf»nc\ by irasicc on tiusi being dcchtcd invalid, 
he IS deemed as assignee from ex inisi A I U J9’4 I’at 343 “ -I f’ L- T 7jti= 

3 Pat I R 27= oind Cu bj"* )udi,mcnl debtor md decree holder can quvsiion 
decree holders title A I R igJJ I’at 449-4 I30-S61iid Cts 564 

Real 0 vner of assignment cannot execute decree Person in whose intnc tssigit 
tnent IS mvift can alone execute MR igi^Mxd 701 = 48 M 5,3=48 MLJ 
Ji L, W 345 = 83 Ind Cas 40J. Assignment cannot be cITccic 1 by rcletse A 1 K 
ig-*? Pat 170=8 Pat L J 163= tot Ind Cts 6t6 Legal rciucsemaiitc must apply 
for execution and not for substitution only eve > ihoui,li predecessors execution 
application IS pcndinj, S I R 19*7 \H i'>>-49 \ \ L J ?49-t04 Ltd 

Cas ltd AssLnment m anii ipa o» of Ucrce i> va1 1 \ 1 R 1927 Nng 403 = 

loSlnd Cas 54 Assignment «» enforceable fro u late of ass gnment and not from 
date of subsiiiuiion of name> \ I H 1928 Snl 7i=io^lid Cas 54 Itcaseof 
a transfer the deed of transfer must be looked it for dctermi nng if the decree is 
transferred ij 8 Ind Cas 581 Legal representatives brought on record can 
continue execution application made by the deceased A I R 1930 Sind 283=123 
Ind Cas 303 

Real cutiM can txtt-u'e decste cbtatned «v name of tmawurfa? after laUtts 
death A I R 1928 Cal 835= 114 Ind Cas 495 A partial transfer of decree is 
valid and can be executed by assisnee AIR i Mad 7 i 3 *»i 7 L* W 
544=109 Ind Cas 872 , A I R 1928 Lab 70=107 Ind Cas 603 The transfer 

of a money decree is in no way aifbeted on account of the attachment of the dectee 

AIR 1929 Pat J — 7Pat 726 = 9 P L T 822 = 113 Ind Cas C73 Assignment 

if not bogus 18 not invalid for want of consideration \ I R 1928 Mad 458=109 

Ind Cas 617 Recognition of ass gnment of decree by Court gives fresh starting 
point of limitation A I R 1959 Mad 232=39 L W 203=0929) M. W N 
78=56 M L J 5,5 = 52 ai 590=118 InJ Cas 775 

Assignment is enforceable even without substitution of names Assignee can 
object to attachment after assignmenL A 1 R 1928 Rang 25=6 Our I J 
2 1=136 Ind Cas 83 Rule 16 apples only 10 substitute along with execution 
A I R 1928 All 299= 50 A 621=26 A I j 417= 109 Ind Cas 412, see also A I 
R 1928 Oudh 30=3 Luck. 126-4 O W N 1025 = 105 Ind Cas Cii Assignment 
of attached decree ■$ subject to rghis rf attaclunh creditor A I R 1927 Mad 
1025 = 11927) M W N 608 = 105 Ind Cas Assignee has to aiply fir 

substitution of his name under rule 16 only once and not every nine io ■^^^U 
execution A1 R 1927 Cal 694- 3» C W N 921 = 104 Ind Cig 4 V/f J*. 

afterdcaib of parties to a transfer of decree, heir of real and /»/ asih 1 f !' *• I 

to execuie decree Court is compeicn' to deride the question A I / / / / '/ I 
^3=26 L W 308=39 M L T 176=1927 M W N 639=53 ?I f | ''If 
Ind Cas 405 but sec A 1 R J927 Mad 240=98 Ind Cai f’,6 

Rule 16 does not prevent an agrccmetil between il e f f**. ) If j .</ 1 * n 
jidgmetvi debtors to execute degree a,,ajnst rest anJ it/ It f} 1 ti ' ' J 

vanced A I R 1927 Mad L J Jy" /I I \ f yt t ( U 

assigree lobenefiis pending cxccjijon arise 1/ f t\> 1 1 " f r xMloi 

of execution A 1 R 1927 Kan„ 5,M4pir 42'= / r / i t^'l ^//f' I < ij 
309- Purchaser of property m luj./l in .4 • /»<r k t > 0 /*'/ " tie 

^signee decreehoUer \ I P J927 Mad 24 -yf t ft*/' /‘‘4'«cjjo/' 

iratiioaal iQ eicsi by r r <>♦' *. u /, f A f > 1 /t't / U 
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432 = 2+ A L J 430=92 ^nd Caa 376 The expression ‘‘a decree for payment of 
money against several persons ’ s gmfies a personal decree AIR rgzd Mad 
ii+i=s 5 i T T Tod Cas 26 Rule 16 is not applicable to (lie case of 

transfer I I R 1926 Mad 1129=2+ L W 

392 = 97 f decree holder does not becomea 

transferee i t. w „ ^ ^ ^ aw wnhm rule 16 A I R J926 

Pat 320=5 Pat Sii =7 P L T 793=96 Ind Cas ++6 Rule 16 is not exhauative of 
ihe mode of transfer AIR 1936 Mad 3Si = 5oM L J 79=92 I^d Cas 1021 
Mortgage dec ec is not a money decree for the purpose of second proviso to rule 16 
A I R 1926 ^^ad 623=49 M 508=23 L W 515=2926 M W N 22^ = 51 M 1 J 
^ 39=93 Ind Cas 58 , see also +7 M 9+8=47 M L J 434=20 L W 465=1924^1 
\V N 747=35 M L T 81 = 83 Ind Cas 9+8 

Pre emption decree can be executed by pre 
to anoiber AIR J934 Lab 615=75 Ind § 

under decree by ostensible decree holder in 
assignment within the rule 1933 A L J 24 

operation of law means transfer on death «, r 

Ipd Cas 792=35 Bom L R 79j=S7Rom 5 i 3 =A I R 1933 Bom 367 , see also 
rjylnd Cas 5 o=S4A. 448=1932 A L J 2jO=A 1 R 1932 All 70+ Heir can 

continue same d<ztv&/iai/ provided be obtains order under rule 16 134 Ind Cas 720= 

33 Bom L R 8r8 = A I R 1931 Bom 423 Where decree is m favour of several 

persons of decree by one of them passes only interest of assignor decree 

S9i = A 1 R 1933 Lab 473 

wnting — Assignment of a decree need not be m writing 
of Property Act though for purposes of execaiiOn 0 XXf, r j 6 
lobe m writing AIR. 1926 Mad 478=27 L W 538 = 54 
1 M Ind Cas 563 

1e must be given both to assignor and the ludgment- 
n be Slid to have acquiesced when the appeal 
barred on execution application made without neces 
r(8P L R 1917=39 Ind Cas 953 , see also A 1 R 
l-*57 Tnd Cas 250 Notice under s 158(2) B T Act 
dispense with notice under iberule (1921} Pat 1 = 2 
^ ^ )7 Ind Cas 330 Failure of notice vitiates all 

143=2 Lab 230=3 Lab L J 434=91 P L R 
of notice of assignment to debtor payment 
1924 Pat Ii8«2 Pat 754=76 Ind Cas 55 
vahduy of proceedings Lnowledge of proceedings of 
AIR 1924 Pat 576 = 3 Pn 596 = 5 Pat I F 
4Ce under Order XXI rule 16 docs not give fresh period 
J92j Cal 23=306 L J 590=28 C W I\ ^3=84 Ind Cas 
notice 10 subsequent mortgagee judgment-debtor vitiates the 
proceedings A I R *929 AH 437 =“ HZ Ind Cas 614 , see also 
All 627 = (ig3o)A L J 266=5 A 8^8=129 Ind Cas 445 Nonce 
defeciivc or invalid execution saves limitation AIR 1933 Pat 6j8 

f [7.2453 (^) Ot leceiving an appUcatton for, the execution of a 
decree as provided by rule i r, sub-rule (2) the 
* ^ Court shall ascertain whether such of the 

requtiemenls of rules it to 14 as may be appli 
cable to the case have been complied with 
•"e not been complted with, the Court may reject the applica 
allow the defect to be remedied then and there or within a 
uxed by it. 

' Where ’ . ''-s 0/ sub-rule 

jt shall be • ince with law 

presented o 

(j) Every auici u w . .. - — • initialled by 

the ludge 

( A When the application ts admitted, the Court shall enter tn the 
pro^r tegislcr a note of the appUcation and the date on which it was 
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made, and shall, subject to the prosisions hereinafter contained, order 
execution of the decree according to the nature of the application 

Provided that, in the case of a decree for the pa)ment of money, the 
value of the property attached shall, as nearly as ma> be, correspond with 
the amount due under the decree 

N B — For local amendments in Allahabad, C P, Lahore Oudh and Rangoon 
a ide tnfra 

Scope —Court can call uixin decree holder to specify approximate Nalue of land 
to be attached I R lO 9 Nag jO^otidlnd Cas 65 After application is registered 
no amendment is possible But application to Ale fresh list of properties is not 
amendment A I K 19 4 Pat 20«2 Pat Ind Cas 144, 71 Ind Cas 

741 = 3 Pat 3 5 = 4? L. T 99 Words on rcceising an application for cxccuiion 
of a decree n rule 17 do rot prcclu Ic Court fro-n atio v ng amendment at a later 
suge so that 1 e party does n 1 suffer for Court s in staWe AIR 1914 Mad 
j 67 = 43 \I L J fji-iS L. W 7 s 9=“33 M L T I 3 j = 76 Ind Cas 750 
U IS not Couit a duly 10 see ll at the tnuy of intcicst is coricci AIR 1922 
Pat 402 — 1 Pat 149 = 69 Ind Cas 2co Supplemental 1 st of properties 
• • I aiptcaiioi 44 Ind Cas $63= 2“ C 

• I the rule il c Court is not bound to reject 

d but only thn vhtch was not amended in 
*, . material t7 N L K 179=4 M L J 

71=63 Ind Cas. 97 seealso \ 1 R 19 a All 446=.o ^ L J ,80=68 Ind Cas 

>75 . A 1 R 192S ^iall 440=27 L W 47, = 112 1 d Cas ,f Defects such as 
omiss On 10 guc dates of prc\ ous ex cm on pei o" co« s or date and place of 
aerification or to Ale cop> of occrec ate rv 1 \ I R lOiSaui 440 = 27 L W 

47>=li2lnd Cas 6 see also ji t \V R 199 = 49101 Cis 9S2 I ariies should 
not suffer b> courts fi lute o cl e k m** r res \ cxccuton appi cation 
Amendment s re rosper \e n ontra o \ I R 9 Mil 4-J9M L T 37=j4 
M L 1 154=27 L W 7 6 07 I I Cas 303 s c a ,0 \ I U 1930 Ou Ih 65 

6 O W S 1064= 5 Lu k 4,8-124 In I C *s 44, 3, In I Cas 876= 31 L J 

S6i = 4 L. W 103 Val d y of amendment cannot be cl allengcd by jucli,ment 
debtor at later stage of e 
440=27 L W 47 S-«i 

A. I ,R. 1934 ti7 1 

nor verified by ihe dec ^ 

15 = 34 M L %V ,46-61 ML.) 516 Where execution application is filed 
With n time but illegally returned for correction it can be cons dered as the same 
application \rtien refiled 144 Ind Cas 288=10 OWN 72i = A I R I933 
Oudh 288 , see also 138 Ind Cas 91 = 11 Pat ,46=13? L T 3 i 8 =A I R 1932 


Pat 222 Court can alio v amendment of application for c 
dings end 139 Ind Caa 840=11 Pat 5o3=A I R 1932 P 
18 [S 248 ] {/) Where applications are ma 
execution of cross d ere 
the I ayn ent of iw sums 
Vweci the same parties an 
at the same time by such Court then — 

(a) if the two su ns are equal satisfiction shall be 
decrees , and 


s 


Execution in case ofcioss 
decrees 


before procce 

for the 
Ills for 
d be 
ilion 

th 


( 4 ) if the two sums are unequal execution may b* lake 
holder of the decree for the larger sum and fur 
remains after deducting iho smaller sum and salt 
smaller sum shall be ei tered on the decree for th 
as well as satisfaction on the decree for the smaller 
(.2) This rule shall ’ 
of one of the decrees a 
Original assignor as in re ^ 

C?) This rule shall be deemed to apply unless— 

(a) the decree holder in one of the suits in which the decree 
made is the judgment debtor in the other and each 
the same character m both suits , and 
C C H Vol 1—73 
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^32 = 2i A L J 430=92 Ind Cas 376 The expression ‘a decree for payment of 
money auamst several persons* si,nifies a personal decree A I K 1926 Mad 
Ii4ia5[ M L J 443=98 Ind Cas 26 Rule 16 is not appl cable to ihe case of 
transfer of prclinamary decree 1 a partition suit A I R 1026 Mad 1129=24 L W 
392=97 Ind Cas 754 Decree holder of the decree holder does not become a 
transferee of the decree holder by operation of law wnhiii rule 16 A I R 1926 
Pat 320=5 Pat 511 = 7 P L T 793=96Ind Cas 446 Rule 16 is not exhaustive of 
the mode of transfer AIR 1926 Mad 381 = 50 M L J 79=92 Ind Cas ro2i 
Morttage dec ec is not a money decree for the purpose of second proviso to rule 16 
A I R 1926 Mad 623 = 49 M 508=23 L W 5>S/=2 92'5 M W N 224 = 51 M L J 
*39=93 Ind Cas 58 , see also 47 M 948=47 M L J 434 = 20 L W 465— 1924 M 
W N 747=35 M L T 8i = 8alnd Cas 948 


Pre emption decree can be executed fay pre croptor even after selling the properly 
to another A I R 1924 Lab 6lS=75 •“<* Cas 844 Relinquishment of rights 
under decree by ostensible decree holder in favour of actual decree holder is an 
assignment within the rule i933 A L J 248=A 1 R 1933 All 188 Transfer by 
operation of law means transfer on death or by devolution or by succession 143 

Ind Cas 792=35 Bo' ’ " )33 Bom 367 , see also 

137 Ind Cas 50=S4A j 2 All 704 Heir can 

continue same j 134 Ind Cas 720= 

33 Bom L R 8i8 = A in favour of several 

persons, assignment of decree by one of them passes only interest of assignor decree- 
holder US Ind Cas Sgi^A I R 1933 Lah 473 


Assignment in writiDg — Assignment of a decree need not be in writing 
under the Transfer of Property Act though for purposes of execution 0 XXI, r >6 
requires the transfer to be in writing A I R >926 Mad 478=27 L W S38e-54 
ML.) 663=51 M 681-109 Ind Cas 563 

Notice - 
debtor, andj 
against the 1 

sarynotico 7S P W R i9t7=»i8P L R 1917 = 39 Ind Cas 952 , see also A I R 
1921 Pat 76 =(i 92I) Pat 1=57 Ind Cas 250 Notice under s 158(3) B T Act 

ice under the rule (I92>) Pat 1 = 1 
230 Failure of notice vitiates all 
230=3 Lah L / 434-9* P L R 
• of assignment to debtor payment 
• 118—2 Pat 754-76 I id Cas 55 

eediogs knowledge of proceedings of 
Pat 576=3 Pat 596=5 Pat I T 
I rule 16 does not give fresh period 

90=28 C W N 963=84 Ind Cas 
gagee judgment-debtor vitiates the 
o 437=117 Ind Cas 614, see also 

A- 1 R icijio All 627»./t{yo) <V 1. ^ 266=5 A 8^B=ijp Ind Cas 44} Notice 
issued on defective or mvat d execution saves limuation A I R 1933 Pat 658 


17 [7.245] (/) On receiving an application for, the execution of a 
, decree as provided by rule 11, sub-rule (3) the 

'eS,',lTr Court si, all ascerla.n »h=.l.« such of Ihc 
requirements of rules 11 to 14 as may be appli 
cable to the case have been complied with 
and, if they have not been coinpUed with, the Court may reject the apphea 
tion, or may allow the defect to bo remedied then and there or within a 
lime to be fixed by it 

( 2 ) Where an application 13 atnendcil under the provisions of sub rule 
(/), it shall be deemed to haveb^en an application m accordance wall law 
and ptcscnled on the date when it was Grit presented 

(j) amendment made under this rule shall be signed or initialled by 

the Judge 

(j) When the application is admitted, the Court shall enter in the 
proper register a note of the apjhcation and the dale on which it was 
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made, and shall, subject to the provisions hereinafter contained, order 
execution of the decree according to the nature of the application * 

Provided that, m the case of a decree for the payment of money, the 
value of the properly attached shall, as nearly as may be, correspond with 
the amount due under the decree ^ 


N B — For local amendmenis in Allahabad, C P., Lahore Oudh and Rangoon, 
vide in/rJ 

Scope — Court can call upon decree holder <o specify apptoximale value of land 
tobeaiiachel <V 1 R 1919 Nag 305=116 Ind Cas 65 After application is registered 
no amendment is possible Rut application to file fresh list of properties is not 
ameadmenc A I R 19*4 Pat 20=3 Pat 787=74 Ind Cas 144 , 71 Ind Cas 
741 = 3 Pat ■f8 = 4P L. T 99 Words on receiving an application for execution 
of a decree in rule 17 do not preclu Je Court from iHowjn^ amendment at a later 
stage so that the party does nn suffer for Court's inistaLc AIR 1924 Mad 
367 = 45 M L J 651=18 L W 7,9=33 M L T 125 = 76 Ind Las 7 So 
It IS not Court's duty to see dni the entry of interest is correct A I R 1922 
Pat. 402^1 Pat 149 = 69 Ind Cas 2(x> Supplemental list of properties 
6Ied later on is part of the original application 44 Ind Cas 563= 22 C 
W 'i • the rule the Court is not bound to reject 

an d but only that which was not amended in 

time ■ material 17 N L R 179=4 N L J 

71=63 Ind Cas 97 seeahoA f R 1922 AH 446=2oA L / 580=68 Ind Cas 
175 , A 1 R 1928 Mad 440=27 L W 47,9112 Ind Cas 36 Defects such as 
omission to give dates of previous execution pent on co«is or date and place of 
venficatton, or to file copy of decree are u vi il A I R 1928 Mad 44o = 27L W 
479--tt3lftd Cas ,6 see also 32 P W R t 9 « 9 -a 9 Ind Cas 982 Parties should 
not suffer by courts fulure to cbccL n tir 

Amendment s rcirospcc ivo tn opcrai o > A I ’ < 

M L I 134-27 L W 7 6- 107 Ind Cas 303 ■ 

60 W 1064=5 Luck 458 =»Jt Ind Cas . 

561 = 4 L W joj Validity of amendment 

debtor at later , ' 

440=27 L W / 

A IIR 1934 N i ii(.ii]ier siKiicil 

nor verified by - I35 Ind Cts 

J5 = 34 M L W 546-6J M L. J 516 Where execution application 11 filed 
within time but illegally returned for correction, it can be consnleicd as ilio innio 
application when refiled 144 Ind Cas 288=10 O W N 721 -A I R 1033 
Oudh 288 , sec also 138 Ind Cas gt = nPat 546-13 I* I f li8 = A I R 1932 
pat 222 Court can alio V amendment of application (a •■wunn before iiritccc 
dings end 139 Ind Cas 840=nPal 5o8=A I R 19321'^* y/, 

18 . [S 248 ] {/) Where applications are iiia*" try n Court for Ihu 
Execnl.on m case of cross orrecollon ol cross drc,. , , , ,c|,a,a,„ 
decrees lire payment ottn, ,/ ) e,f money pasicrj l,o 

wrftt ari6 capaVie of execution 

at the same time by such Court, then— execution 

(o) i( the two sums ate equal, satisfirtlrri shall be enteted uijon Imlli 
decrees , and ^ 

(6) if the two sums are unequal, cxr^HClOn may be taken out only by tJ e 
holder of the decree f>r lj,», Ur^tj sura and for so much only a* 
remains after deducting tli/> smiller sum, ami satisfaction fotiUn 
smaller sum shall be cut red on the decree for the larv^r tum 
as well as satisfaclioij on il,o decree for the smaller lum “ 

{2) This rule shall ’ . ' 

of one of the decrees a , 

original assignor as tn re ^ ^ _ , _j , V* 

C?) This rule shall be deemed to apply unless — ' 

(a) the decree bolder in one of the suits in which the f * e 

made is the judgment debtor m the other and sj, t, /.-/r'' 
the same character in both suits , and y 

C. C. H Vol 1—73 
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(d) the sums due undei the decrees are definite. 

(^) The holder of t decree passed against several persons jointly and 
severally may treat it as a cross decree in relation to a decree passed 
against him singly in favour of one or more of such persons 


lUustrahons 


(a) A holds a decree against B for Rs i.ooo B holds i decree against 

the payment ofRs loooni case A foils to deliver certain goods at a future day 
B cannot treat his decree as a cross decree under this rule 

(b) A and B co plaintiff" obtain a decree for Rs i ooo against C. and C obtains 
a decree for Rs i.ooo against D C cannot treat fais decree as a cross decree under 
this rule 

(c) A obtain sa decree against B for Rs i ooo C who ts a trustee for B, obtains 
a decree on behalf of B against A for Rs i ooo B cannot treat C's decree as a cross 
decree under this rule 

(rf) A, B, C D and E are jointly and severally 1 able for Rs i.oooundera 
decree obtained by F A obtains a decree for Rs joo against F singly and applies for 
execution to the Court in which the joint-decree is being executed F may treat his 
joint decree as across decree under this rule 

Scope —Principles of proceeding under the rule is the same as under Order VlII 
^ ’'“jo Barred debt cannot be 

/ N il4=*4o Ind Cas 
attaching decree holder 

A t IS , s. ^ ^ to decrees for executioa 

before the same Court A ( R 1930 Lah tnd Cas $16 Mortgage 

decree for sale under which debt is recoverable only out of ihe propertskis not 
ordinary decree for sale in enforcement of mortgage cannot be set off against 
personal decree A I R 1930 Rang 68<s7Rang ;o}<ai2oInd Cas 699. see also 
xs A L J a37»39 Ind Cas Ste , 38 A 669«>i4A L J 776«>36Iad Cas 948 
Defendant cannot set off his prehmuiary decree for sale, ihe amount not being 
ascertained until accounts ire taken A I R 1931 Cal 23“S7C S5Ss>i39lnd 
Cas 420 Pre cmption decree holder is cniitled to deduct costs awarded to him from 
tleposu made by 1 m \ 1 R ,922 Lah U2-iLah 294-4 Lah L J 
* Cas o Decree in proceedme under s 144 is capable of 

set off under tl c He A 1 U 1925 Cal 102 28C W N 988-84 Ind Cas 747 
Attaching decree holder* are assi^iccs as co iiemplated by Order XXI rule 18(2) 
/i:a Decree for co*i8 avarded 10 a persot by Appellate Court if Tmaller than 
amount due from him under lover Courts decree cannot be executed until the 
latter amount is paid 46 C 168-27 <* L j 392-45 Ind Cas 241 Decree 

m favour of partners individually can be set off against decree against 
firm having same individual as all the lurtners A I ” 

Bom L. I i 

ot decree 
his decree 
Right of set u ~ 

execution 145 l^id Cas 767— \ 1 R '933 Mad 215 
set-off should lie capable of execution at urns of aliusimeni A I 
372 A set off Cannot be alio ted against the transferee of a decree 


R 1917 Bom 255-29 
been an attachment 
can still execute 
t I R 1934 Cal r4o 
efore same Court for 
Decree to be adjusted by 
* • R 1933 Lah 

138 Ind Cas 


285=33 P L R 67( = iV. 1 R 1932 Lah 537 If perso lal remedy u barred this rule 
ceases to apply «43 Infl Cas 542-14 l» L T i89 = A I R 1933 Pat 210 


t 9 [S 247 ] Where application is made 
to a Court for ilie execution of a decree under 
which two parties are entitled to recover suras 
of money from each other, then, — 


Execution in case of cross 
claims under same decree 


(rt) if the two sums are equal, satisfaction for both shall be entered 
upon the decree , and, 

(^) if the two sums arc unequal, execution may be taken out only by 
the patty entitled to the larger sum and for so much only as 
remains after deducting Ihe smaller sum, and satisfaction for 
the smaller sum shall be entered upon the decree 
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Scope — Two parlies referred to in the rule ire the parties to suit and do not 
refer to " . ^ 

(192 j) M . 4 . 4, • » aot be 

set off A I 

U t9jO d into 

to put action 

•s prop'tly within the rule though the decree merely declares rights of parties without 
dircctinjj any act to be done Amount of 

costs and mesne pro*its until nt of deposit 

ordered b> pre-empuon decree Deducting 

of smaller sum under order e compelled 

by Court under s 151 by ordering refund of the excess 34 C W N 465»56 Ind 
Cas 7S3 


20 The provisions conliined in rules t8 and t 9 shall apply 

Cross-decrees and cross lo decrees for sale m enforcement of a mortgage 
claims in mortgage suits or charge 


Scope — In order to ascertain whether decrees are crosS decrees or not, the 
substance of the decree must be looked 11)10 and not the form 143 Ind Cas 543 = 
« 4 l’ L T 189= \ I R 1933 Pat 210(3) For principle of set off It 15 not necessary 
that both decrees must be mortgage decrees Ibti In mortgage decree, this rule 
applies if personal remedy is legally aaidable It is noi necessary that personal 
liability should cxiat under the decree Wr / , sec lUo 140 Ind Cis 373<=36M L W 
644=*t9j2 M W N 1187-63 ML) 75 J-> 6 M 339-^ I K 1933 ^fad 63 
Right of set off IS not lost merely because C>uri is isl cd to mt fy cncumbrace of 
decree 143 In* Cas 54“- 14 P I T t 8 >- \ I R « 9 j .5 Pai 2io Coirt has 
ample discrc ion u <lcr the rule a wi wl ere n s properly exercised High Court will 
not interfere 131 Iil Cas 507-131301) I R 370- V I R 1931 noni 247 


21 [S 230 second para^ T c Court may in its discretion refuse exe 
Sin.uUancou5evecu„on culion al Ihe same lime »gaM the person and 
property of the judgment debtor 


Scopo— Court can refuse simultaneous execution against person and property 
but cannot refuse execution against person by insisting first proceeding against 
property A I R 1929 Lah 86- 1 to Ind Cas 185 , A 1 R 1934 Nag 140 Dis 
cretion under the rule also applies m case of attachment before judgment A I R 
1924 Rang 381-2 Ring 362-3 Bur L J 159-84 Ind Cas 270 


Notice to show cause against 22 . fS 248 ] {/) Where an apphcatioii 
execution m certain cases for execution ts made — 


(<2] more than one year after the dale of the decree, or 
(^) against the legal representative of a party to tlie decree, 
the Court executing the decree shall issue a notice to the p°rson against whom 
execution is applied for requiting him to show cause, on a date to be fixed, 
why the decree should not be executed against him 

Provided that no such notice shall be necessary in consequence of more 
than one 5 ear having elapsed between the date of the decree and the appU 
cation for execution if the application is made wilhm one year from the date 
of the last order against the party against whom execution is applied for, 
made on any previous application for execution, or in consequence of the 
application being made against the legal representative of the judgment- 
debtor, if upon a previous application for execution against the same person 
the Court has ordered execution to issue against him 

(3) Nothing in the foregoing sub rule shall be deemed to preclude the 
Court from issuing any process in execution of a decree without issuing the 
notice thereby prescribed, if, for reasons to be recorded, tt considers that tho 
issue of such notice would cause unreasonable delay or would defeat the ends 
of justice 

N B — For local amendments in Allahabad, Bombay C 1 ' , I ahorc Madras 
Oudli, Pesbwar and Rangoon vide infri 
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Applicalion 10 SCI aside sale for winl of nglice under rule 22 IS Rovcined by Art 

iSi, Limitation Act A I R 1926 Pat 397“8 P L T 2S=»97 hid Cis 798 Issue of 
nonce under the rule gnes fresh start for Umiiauon even though tpph 
canon be not according to law A. I R J9*7 lo6=g Lab L 

J 76 = 28 P L R 93-100 Ini Cts 475 . see tUo 34 Ind Cas 28} 
— 19 O C 17 Order 22 does not app<) to transferee of decree A I 
■ . • .OWN 723**87 Ind Cas 21 Sale is not 

\ ‘Si ' udgment-debtor on the nonce A I R 

I ,, ,‘i I aliliougli major IS treated as minor, there 

, ^ AIR 1934 Pat 211 Judgment debtor 

can show* that the provision cf the rule has not been complied with even where order 
sheet states issue of nonce and se * 4 . • 

legal representative all the while was 
need be issued 143 Ind Cas 299=1 * 

to issue nonce to legal jcpiescnlattve • ^ o ' 

and void /; sec also 144 Ind Cas I4 = A I R S933 Pesh 4t , 133 Ind Cas 
6 -o= 3S C \V N 220=54 C I 1 j6=A I R I93« Cal 555 , A I K 1932 Cal 
38 i = 54C L. ] . ■ . . • U 1933 Mad 224, A 1 R 1932 

Pat 199=138 . *11 Pat 241 Person challenging 

correctness of > , „ Burden of proving non service is 

on the judgment debtor 36 C W N 242— A I R 103* Cal 627= 140 Ind Cas 
732 . see also 138 Ind Cas 99= 13 P L F 324= ti . 

Sub*rule (a) is not mandatory and omission to 

■ • • "^be set aside in its 

• • • . W N 2 ;o- 53 C L 

J 46“*58C 82S = A I R 1931 Cat 555 


23 [S 249 1 (/) NVhere the person to whom notice is issued under Ihe last 
Procedure after issue of pf«ceding rule does not aj pear or does not 
Qotjge show cause to the satisfaction of the Court 

why the decree should not be executed, the 
Court shall order the decree to be executed 

(i) Where such person offers any objection to the execution of the decree, 
the Court shall consider such objection and male such order as u thinks fit 

Sub-section (2>-Vide $0 L R App 65=14 W R 155 5 Ind Cas 546, 
o A. 301 


Process for execution. 

24 [Ss. 250, 251 ] (/) When the preliminary measures (if any) required 
Process for execution P the foregotog rules htive been taken the 

Court shall, unless it sees cause to the contrary, 
issue Its process for the execution of the decree 

(a) Every such process shall bear dale the day on which it is issued, and 
shall be signed by the Judge or such ofBcei as the Court may appoint m this 
behalf, and shall be sealed with the seal of the Court and delivered to the 
proper officer to be executed, 

(y) In every such process a day shall be specified on or before which it 
shall be executed. 


N B — For local amendments! 
Vide infra 


\ Allahabad, Bombay, C P Rangoon and Sind , 


■ ■ _ _ r Resisience of bid warrant 

IS no offence 1 Pat L J 550=36 lad Cas 871 It is mandatory to seal with seal 
of Court warrant of attachment Non compliance renders warrant illegal 3 * 

L J 636=49 Ind Cas 171 Eaecuiion of vrarrant after dale of iw return isa^ ' 

out of jurisdiction A.T R. 1924 Nag 68=19 N R *83'*»5 Cr L J 
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Scope— Rule 22 being mandatory reasons for not issuing notice must be 

{,917) M W N 498=6 L W 361=33 M L J 539=40 rnd Cas 670 , see also 
44 C 934=21 C W N 776=240 L J 5 * 3=38 Ind Cis 493 Notice nm^ M 
issued by Court executing the decree and not by Court transferring it 43 
joC W N 889=23 c L ] 64S = :,6Ind Cas 602 (F B ) , 26 C W N 

Ind Cas ii6 Votice not complying with rule 22 is not binding on judgment a 
32 Ind Cas 744 To give jurisdiction to effect sale m execution nonce 
served AIR 1921 Cal 476 = 35 C L J g-64 l„d Cas 25 , see also 25 C w 

(S0SI2P i 

L'i 386 , --45 0_L 

be ng given to the judgmenl- 
gment debtor actually appearing 
,29 = 35 C W N 9 =i 3 t 

Cas 702 Provision is mandatory oniy wncn application is being first taken out 
A. I R 1929 Mad 275=3 oL W 995=117 Ind Cas 70, 87 Ind Cas 531 = 

6P L T 290=5 Pat I Notice to adult legal repteseniiiive on record where others 
are minors is sufficient under the rule A I R 1929 Mad 275 = 30 L W 995= 
117 Ind Cas 703 , see also A I R 1929 Mad 375=30 L W 995 = 11? Ind 
Cas 703 If Judge records no reasons for not issuing process by overlooking 
provisions of rule 22 omission to issue not ce renders proceedings void for want 
, ^ =7 Rang 110*117 Ind Cas 245 , see 

, 0=1 '9 Ind Cis 43 Valid notice must 

^ ^ come and oppose application AIR 

1928 Mad 1052 = 116 Ind Cas 363 

Omission to issue notice under sub rule (0 fenders subsequent proceedings void 
and sub rule (a^ does not cute defect AIR 1928 Cal 60=55 C 96=46 C L J 
579 , A I R 1926 Ca! 539=91 Ind Cas 711 , 102 Jnd Cas 239=25 A L- 
49 A 83 o=A I R 1928 All 74 , A I R 1924 Mad 431=47 M 288=49 M L J 
io 4 = 34M L T 37 = 80 Ind Cas 92 , but see 74 Ind Cas 202-{i9t9) Pat 3*6, 
A I R 1924 Oudh 120-26 0 C 288=73 Ind Cas 241 , A I R 192 * Mad 93“45 
M 875-(i 9<2)M W N 173-42 M L J 422=70 Ind Cas 611 Where proceed 
mgs are coitnuauon of previous execution nonce is not essential AIR 29 *° 
Cal 241 Order deciding question of service or non service of notice under rule 22 
IS one tinier s 47 and second appeal lies A I R 1926^31 397 = 8 P L T 28 = 97 

Ind Cas 798 see also 91 Ind Cis 7li = A I R 1924 Cal 539 Nonce under r 22 

s for ju l^meni deb or to si 0 v cause aga n i execution and also to give him oppor 
lumiy to sit sfy the lecree ml so ft lure to serve notice on one of the judgment* 
debtors ceis ng to have i tterest m the property does not viinie execution proceedings 
m view of An 18; of the I iiniiation Act AIR 1926 Cal 86=88 Ind. 
Cas 1039 Sale after judgment deb or s death without bringing on record 
representatives is a nullity A I R 1926 Mid 1^8=22! W 828=50 M L J 

65 J- 9 J Ind Ca, MS, bu, see 31 C W N ,, 8-1.3 Ind Cas 520, A I K 

.924 Mad .39-28 L W 577-45 M L J 4.3.47 M 63 = 75 Ind Cas 46 
9 'J! ' J Idement debtor has been given 

‘“*'*.“"“"*” 86,951 sale being bad ,88 P L R 1920- 5 Lai. L J 
Nonce under Order XXI rule 56 may be 5uffie.entn0.ee 

tule 22 A I R 1921 Lsh 384.5 Lai, L J 67 Reason 

8"'"' ""60' this rule 33 M L J 
noorr^on, rcpres“n.atlve not seried with 
\nS,r rmw,^ '>''™“o” Sale had become complete and in 

J >’« 1 - J 645 - 5 = Ind Cas ,25 Court 
2“26C W \ s ” 1922 Cal 

Mpruiiftn A I w “63 Ind Cas ii6 Apolicaiion under this rule is to facilitate 

caecul.on A I R ,,,2 Cil 44-,, c L I 8—6, Ind Cas 571 Eaecul.on sale 

. . . . irder XXf r 22 has 

leni-debtor A I R 
• • Service of notice 

2’r'°Scb''c™"“’'‘f' ' ' “ «- 3 ! C L j“9-“4'^M‘‘c°a“ 

nL be nrerp ?<■ 1 k” Cation mi le more than one year after first order need 
^?l^d 1/ ^ ^ * 9 ’' I*at ,,1=22 Lt 916 = 4 P L T 721 « 

dufnffsuit IS not eniulcd to fresh nonce 

of execution proceedings A I R 1925 Mad 158^78 Ind Cas 12 
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Applicauon to set aside sale for waul of notice ui^cr 22 is ^oveined by Ait 
iSi. Limiution Act A I R 1926 Pat 397 - 8 1’ L J 28 = 97 InJ Cis 798 Issue of 
notice under the rule gucs fresh start for liniitaiioii even thouj,h appli- 
catiun be not according to Itw A. 1 K >92? L'lli :c^=9 Lab L 

I 76 = 23 P. L R 93=100 Ind Cas 47^1 ice aUo 34 Ind Cas aSj 

= 19 O C 17 Order 2a does not app'> to transferee of decree A I 
. _ * ‘OWN 723“87 Ind Cas 21 Sale is not 

* \ . udi»mciu-il®hior on the notice A I R 

^ aUhougH major IS treated as minor, there 

' ' AIR 1934 Pat 211 Judgment debtor 

can shoM^ibat tfie proatiion of the rule has not been complied wiili even where order 
sheet states issue of nonce and sc • . , 1 . . 

legal rcpreseniatiae all the while IMS 

need be issued 143 Ind Cas 293=1 ■ 

to issue nonce to legal tepresentataae 

and void /; sec also 144 I rad Cas t4 = A I R >933 I csli 41 ! >33 md Cas 
6ro-,s c n s 2:0-33 c l j 46 -a i r iw Cii sss , a i it 1932021 
3S1-54 C I_ J >91 . A I R 1933 71 , .V I R lOJS 'I4J :;4 , AIR 1932 

Pat. 199-138 lod Cas 99- >3 P L T 3,3-11 Pit 241 Person cliillenjiag 
correctness of clhaal act must prove Ins allegatio a Burden of prov mg non serv i« is 
we. vl\w C Vf 'v na=A ^ R *912 Cal 627= tip lud Cas 

732 , see also 133 Ind Cas 99= 13 P L T 311=11* 

Sub-rule (2) is not mandatory and omission to 

roiiccs IS irregulanty not invtliditing order mtdc • 

L- R 9S7 , 3S C W N 2:3-58 C 940-A 1 R . 

not been issued to some of the judgincnt-<lcbtor$ the S'*’® cannot he set aside in its 
entirety but only to the eaieni of share of unserved ones 35 C W N 2:0=530 L 

J 46=s 8C 8a5 = A I R 1931 Cal 555 

23 [S 249 ] (/) Where the person to whoi>i notice is issued under the last 
Pr«,**R„r 4 . «r preceding rule 4o<^ not a] ptar or does not 

noiic?^ ® ^ shoav cause to the sitisfaction of ilie Court 

vby the decree should not be executed, the 
Court shall order the decree to be executed 

{a) Where such person ofiets any objection to the execution of the decree, 
the Court shall consider such objection and nube such order as it thinks fit 

Sub-section (:)-Vide s B L U App 65.^14 W R 155 , 5 Ini Cas 546 , 
8 A jO* 


Prccest for (xe(t4tio'*> 

24 [Ss 250 , 251 ] When the preliminary measures (tf any) required 
Process for execution foregoing rules Invu been lakeii, Iho 

Court shall, unless it sees cause to the contrary, 
issue Its process for the execution of the decree 

(a) Every such process shall bear date the day on wlucii it is issued, and 
shall be signed by the Judge or such officer as Ihc Court may anpomi in this 
behalf, and shall be sealed with the seal ofih*- Court and dtlivcrLtl to tho 
proper officer to be executed 

C?) In every such process a day shall be speciiied on or liufora tvhlfh II 
shall be executed. 

N B — For local amendments in Allahabad, ijombiy, C. 1 ' RiniiJ > ni an 1 Slinl 1 
Vide tnfra 

Scope— Condition precedent not being coini li* I wiili iti»ci)i|ih» d imliiiller 
from executing decree AIR 1924 Rang Me.*alhii I J Ini • i" 

^ " I 1 1 hi I V I nil I U h i I will 

Itol.I.iKO Of ImI 
, • mill hi »iy 1 1 ”1''' 

. idcii wiMOit 3^ 

t, J 636=49 Ind Cas 171 Lxccuiion of warr»®t ^hcr 'hlo ut it* KOH'* 

out of junsdituon A I R 1924 I^ag 63 »i 9 N L. R lUj-jj <.r L < 
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Scope. — Rule 22 being maudatory reasons for not issuing notice must be 
(1017) .'I W N g93=b b w 361-33 II L J ,39=40 lud Cas 670, see also 

' . -.4-s 3IT V. T T f -,c Jfli KoMre 


4Vc'<334-2iC W N 776*24 C L J 523=38 Ind Us 493 be 

Issued by Court executing the decree and not bj Court transferring it 43 ^ 

20 C W N 839 = 23 C L J 64,*o6Ind Cas 602 (F B ) , 26 C W N 292*03 

Ind Cas 116 Nonce not complying »uh rule 22 is not binding on judgment 

32 Ind Cas 744 To give junsdictjoji to effect saje^m execution ^no ^ce^tn^ ^ 


Cas 702 Provision is 
A I U 1929 Mad 275 
dP L T 290— 5 Pat 1 w_ 

arc minors is sufTicieni under the rule 
i\7 Ind Cas 70, , see also A I 
r-is 70> 


served A I R 192. Cal 476 - 3, ;“_d Cas 903 . 

■ ■ i9«6i Ind Cas S23 , 74 Ind 

, =48 Ind Cas (39) . 37 C L. J 

, L J 130=22 C W N 390=4* 

beng given to the judgment 
gment debtor actually appearing 
C W N 9“ *31 Ind 
s being first taken out 
t>rt/r-j87lnd Cas 531 = 
on record where others 
ig’9 Mad 275 = 30 L \V 995= 
1929 Mad 275 = 30 L W 995 = 117 Ind 
If Judge records no reasons for not issuing process by overlooking 
noice renders proceedings void for wine 
= 7 Rang 110=117 Ind Cas 245, see 
5=119 Ind Cas 43 Valid notice must 
come and oppose application A I R 

1928 Mad 1052 wild Ind Cas 363 

Omission to issue notice under sub rule (i) renders subsequent proceedings void 
and sub rule (2' docs not cure defect A I R 1928 Cal 60=55 C 96=46 C L j 
579 , A I R 1926 Cal 539 = 91 Ind Cas 711, I02 Ind Cas 239=25 A L J 5o7“ 
49 A 830= A I R 1928 All 74. A I R 1924 Mad 43> =47 M *88=49 M L J 
jo 4=34M L T 37=80 Ind Cas 92 , but see 74 Ind Cas 2o2=(i9i9) Pjd 386. 
A I R »9i4 0udli 120=26 0 C 2S8=73lnd Cas 241 , A 1 R 192a Mad 93=45 
M 87S-(i 922)M W N 173=42 M L J 422=70 Ind Cas 611 Where proceed 
ings are coitinuation 0/ previous execution notice is not essential AIR *92® 
C\l 241 Order deciding question of service or non service of nonce under rule 22 
IS one under s 47 and second appeal hes A I R 1926 Pat 397 = 8 P L T 28=97 
Ind Cas 798 sec also 91 Ind Cis 7ii = A I R (9*0 Cal 539 Notice under r 22 
IS for judgment Icbior 10 sliov cause aosm i evecuiion and also to give him oppor 
tunny to saiisfy ilic tecrce ind so fa lure to serve notice on one of the judgmcilt- 
clebtofs ceis ng to have interest m the property docs not vunte execution proceedings 
m view of Art 18^ of the t imnaiion Act AIR 1926 Cil 86 = 88 Ind. 
Cas. 1039 Sale after judgment deb or s death without bringing on record 

kr,"s, yV'c .1 

ilcmands^lluMo mij=^dc«c'c „o.ic= shad'd be givS* a^di'rlhis'' Jle ^3 mTj 
TlipS Coa" '‘j;‘„"if„ r ‘ fr‘ h ba“'S^^ compS'led'm 

XXI r 22 AIR 1922 CaL 
under this rule is to facilitate 
tion sale 
r 22 has 
A I R 
of notice 
fendanis 

, C L J 9 = 64 Ind Cas 
)ear after first order need 
Pat 916 = 4 P L T 721 = 

•i mijoniy dur ngsju IS not camlcd to fresh notice 

ofeaecutioipmcecJmss .VI R 15:5 Mad i,s278Iiid Cas ij 


s^ourx cannot nuUtiy sale 4 Pat L T 64c- 
transfcnin^ilccrce cannot i-suc notice under Order XXI 
. ,*92 = 63lnd Cas 116 AppI canon under 
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Application to SCI aside sjilc for ttint of notice under rule 22 IS Roveined by Art 

iSi, Limitation Act A 1 R 1926 i*it 397 - 81 ’ L T 23 =» 97 l«J Cis 798 Issue of 
notce under the rule gucs fresh start for Iimiiaiioii even though ippb 
cation be r^l according to law A* I R 19^7 io 6**9 Lah L 

J 76«28 P L R 93-100 Inl Cas 47 > • see also 34 Ind Cas 282 
-19 0 C 17 Order 22 does not apjiy to transferee of decree A I 
R 1925 Oudh 448- 12 O L J 146-20 W 'I 723-87 liid Cas 21 Sale is not 

• f • |uJ(«inent'cIcb(or on the notice A I P 

* , , ' alihough major IS treated as minor tlicrc 

• AIR. 1934 Pat 211 Judgment debtor 

can show* that ific proaision cf the rule has not been complied with even where order 
sheet states issue of notice and sc 
le(,al reprcsentatiac all the while was 
need be issued 143 Ind Cas 295- 1 ■ 

to issue notice to legal tcprcsentaiive 
andaoid /, sec also 144 Ind Ca ■ • 

670—35 C IV N 2:qb)3 CL 

j8i- 54 C L J 591 , I R 1933 Pesh 71 , V 1 R 1933 'I2 ^ 224 , AIR 1932 
Pat t99=ijS Ind Cas 99=13 P L T 323-tl 1 at 241 Person challenging 
correctness of ofTiaal act must prove lus allc^^at ot Durden of proving non service is 
on the judgment deb O' j6 C W S 242— \ 1 R 1932 Cal 627— 140 Ind Cas 
732, sec also 138 Ind Cas 99- 13 P L T 323-11 Pal 241- A t R 1932 Pn I 99 
Sub-rule (2) 1$ not mandatory and emission to record icasuii for dispensi ig with 
. ■ 2 D'’m >09-34 Dorn 

' “ • 3 Where notice has 

* he set aside in its 
W \ 2 - 0-53 C L 

J 46«>8C 82>-A I R 1931 Cal $5> 


23 240 ] (/) Where the person to whom noiiuc is issu<‘d under the last 

Procedure alter issue of J"* not a| poor or doe! not 

jjQjjce show cause to the saiisfaciioia of the Court 

why the decree should not be executed, the 
Court shall order the decree to be executed 

{3) Where such person offers any objection to tiie execution of the decree 
the Court shall consider such objection and make such order as it tliinks iit ’ 


Sub-section 
8 A. 301 


(2)— Vide s B L R App 65-14 W R 155 5 hi I Cas 546 , 


Procesi for execution, 

24 [Ss 250 , 251 ] (/) When the preliminary measures (if any) required 

p - . by the foregoing rules have been taken, the 

or xecu ton Court shall unless tt sees cause to the contrary, 

issue Its process for the execution of the decree 

(2) Every such process shall bear date the day on which it is issued, and 
shall be signed by the Judge or such officer as the Court may appoint in this 
behalf, and shall be sealed with the seal of the Court and delivered to the 
proper officer to be executed 

(j) In every such process a day shall be specified on or before which it 
shall be executed 

N B — For local amendments in Allahabad Bombay, C P Rangoon and Sind 
Vide tnjra ‘ 

Scope — Condition precedent not being complied w ih disentitles decree holder 
from executing decree A I R 1924 Rang 375=3 Bur L J 163=8, Ird Cas JC2 
Execution warrant without date before whidi it is to be executed s bid warrant 
One person cannot execute warrant directed to another Res stcnce of bad warra 
IS no offence i Pat L J 550=36 Ind Cas 871 It is mandatory to seal with seal 
of Court warrant of attachment Non compliance renders warrant illegal a Par 
L J 636=49 Ind Cas 171 Execution of warrant after date of its return icaz-i,^ 
out of jurisdiction A I R 1924 Nag 68—19 N L R 183 = 25 r L J 223--;f 
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TcpI >varr-im isaucu uy uy uiu>.» _ 

be legTl AIR 1923 Cal 584-3? 0 L J 331 -?? C W N. 1042-73 M Cas 328 
Wheie dale for attachment is fixed, subsequent attachment is not lawful l44 
Ind Cas 32=‘>933 A L J l = S5 A iiq-A I R 1933 All 46 

25 [S 243 ] (j) The o 05 cer entrusted with the execution of the 
u Ar, =„,»«* Dfocess shsll endorse thereon the day on, and 

Endorscmem on process manner in, winch it was erecuted. and, if 

the latest day specified m the process for the return thereof has been 
exceeded, the reason of the delay, or, if it was not executed, the reason why 
It was not executed, and shall return the process with such endorsement to 
the Court 

( 2 ) Where the endorsement 19 to the effect that such officer 1 . unable to 
execute the process, the Court shall examine him touching his alleged 
inability, and may, if it thinks fit summon and examine witnesses as to such 
inability, and shall record the result 

N B — For local amendments in Allahabad Madras and Oudh \\^z.tnfra 

Notes— Officer moans peon and not nazir 40 C 849=170 W N 84l=i9lnd 
Cas 706 The peon derives his authority from the Court Ibid 
Slay of execulton 

26 . [Ss 239 , 240 ] (/) The Court to which a decree has been sent for 
Wh.n fouri mav suv cae Oxccution shall. Upon sufficient cause being shown, 

ciuon “uy the execution of such decree for a leasonable 

time to enable the judgment debtor to apply to 
the Court by which the decree was passed, or to any Court having appellate 
jurisdiction in respect of the decree or the execution thereof, for an order to stay 
execution, or for any other order relating to the decree or execution which 
might have been made by such Court of first instance or appellate Court if 
execution had been issued thereby, or if application for execution had been 
made thereto 

(2) Where the property or person of the judgment debtor has been seised 
unde: an execution the Court which issued the execution may order the 
restitution of such property or the discharge of such person pending the result 
of the application 

(j) before making an order to stay execution or for the restitution of 
Power 10 require securuy properly or the discharge of the judgment debtor, 
from, or impose conditions the Court may require such security from, or iin 
upon Judamcni debior pose such conditions upon, the judgment debtor 

as It thinks fit , 

N B— For local amendments in AllahabadVC P Lahore, Oudh Peshwar and 
Rangoon vide i»fro 

Scope— The executing Court has no po »cr to stay execution after appeal is filed 
33 A ii9=itA L J 83 Slay order IS not subjea to appeal as under s 47 AIR 

1924 All 808=46 A 733“32 A I J 706=83 Ind Cas 1035 Judgment debtor s 
property being attached in execution of decree, and he applying for adjudication 
execution may be sUjcil till disposal of application A, I R 1926 Sind 199=19 SLR 
35 = 76 Ind Cas 380 Unconditional stay order should never be issued A I R 

1925 Mad 908 = 21 L. W 635 = 88 Ind Cas 439 Furnishing security may empower 
Court to make stay order A I R 19,5 Lah $52=7 Lah L J 343=26 P L R, 

634 = 91 hid Cas 772 Where Court takes security for mesne profits not determined 
must take It for indcfiniie amount A 1 U 1924 Lah 161 = 112 Ind Cas 689 Court 
need not accept sccuniy of person whose property is situate out of Court's jurisdiction 
Ibid 

27. [S 241 .] No order of tesututton or discharge under rule 26 shall 
.L.h,lu? off. I.E.CE. ilchrot 

decree lent for execution 


discharged 
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23 [S 242 ] Any order of the Court by whicli the decree was pas ed, or 
j rf> . 1 -u 1 of such Court of appeal as aforesaid, m relation 

d?crcVo°r crttution of such decree, shall be binding 

to be binding upon Court app upon the Couit to which the decree was sent for 
lied to execution 


Not-es.— Vide 27 Ind Cas S 97 

29 . [S 243 \ Where a sun is |>cnding in any Court against the holder 
cf a decree of such Court, on the part of the 
Stay of execution iicn hng person agaii St whom the decree was passed, 

SjudgmcmJcbto'r" is 


the decree until the pending suit has been decided 
N B — For local amendmeni m Allahxbid, Vide in/t i 


or othernise, as It thtnk.s fit, sity execution of 


Scope —Where cxecui on is stayed under this rule, order operates nil disposal 
by Court making order anl not till disposal of appeal 1^4 Ini Cas 939= 
3, C W N 54 q=«s 8C Mi3aA I R 1932 Cal 19 Where judi,mcnt debtor applied 
to set aside /z/er// decree and the Court stayed execution till furilicr orders 01 
judgment debtor’s application, but the decree was not set aside ihc decree holder can 
apply for execution within three aears of final decision of judt,mcnt debtor s 
apphcation 0 1 appeal IhuL This rule has no application to {.ranting of intern i 
injunction and applicant can not be asVed to furaish security A 1 R 1933 Nag 133 
Court to which decree is transferred has power to stay execution A I R 1934 Cal 
4 Execution Court ts empowered to order stay of cxecunoii of tx parte decree 
forfraud A. I R 1913 Lah S74‘-7Slnd Cas 4*9 This rule applies to cases not 
coming under Order XXI r a (3) joinw with s 47 «V I R 1923 Cal 645 — 27 C W 
S7S«72lnd Cas 38 This order refers only to execution proceedings AIR 
1930 Lah 961^139 Ind Cas 204 Execution proceedings may not be in Court 
IQ which suit IS pending A I R 1931 Bom 247*33 Bom L. R 370* 
13a Ind Cas 307 For applicability of this rule application to stay execution 
must be made to Court passing decree A I R 1930 All 1216*122 Ind 
been decide! mean appeal, and exhausting 
722-j, C 5»*«3’ C W N 181 = 107 Ind 
Court* discretion if properly exer ised A I 
R. 193« Bom 247=33 Bom L R 370=132 Ind Cas 507, see also A I R 1929 
Sind ilo=itdind Cas lot 


Mode of execution 


30 . [S 254 ] Every decree for the payment of money, including a 

T, , . decree for the payment of money as the alter 

money ” native to some oth“r relief, may be executed 

by the detention in the civjJ prison of ibe 
dehicHf rxr by Jbe jalltachnjEnt and sale 0/ bis picipe>ny sxr b/ botb 


Scope — Rule 30 IS not exha isijve. AIR 1926 Oudh 616=1 Luck 369=3 
OWN 749=98 Ind Cas 33 Th s rule applies to simple money decree not 
charging property A. 1 R 1924 Pat 258—2 Pat 768 — 73 Ind Cas 598 Court 
issuing notice to surety under s 145 proviso accompan ed by warra it for h s arrest 
IS legal AIR 1927 Lih 131—99 Ini Cas 518 Whether executioi to be 
against person or property of judgment debtor judgment creditor is to decide Court 
may refuse execution against both but not against person m first place A I R 
1926 Lah 110=6 Lah 548 = 93 Ind Cas 54 


31 [S 259 ] (/) Where the decree is for any specific moveable, or 
for any share in 1 specific moveable, it may be 
Decree for specific moveable executed by the seizure, if practicable, of llie 
property, moveable or share and by the delivery thereof 

to the patty to whom it has beei adjudged, or to such person as he appoints 
to receive delivery on his behalf, or by the detention m the civil prison of 
the judgment debtor, or by the attachment of his proper^, or by both 

(3) Where'any attachment under sub rule (z-) Has iMiMiaod in force for 
SIX months, if the judgment debtor has not obeyed tl^d»ate« and the decree 
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Ind Cas 6 S 5 Warrant issued by Sktnstidar by order” must be presumed to 
be legal A I R J923 Cal $84 = 3 ? L J C W N. ioA2«73lnd Cas 328 

Wheie date for attachment is 6\cd, subsequent attachment is not lawful H 4 
Ind Cas 3= =*>933 A L J i«S 5 A 119- A I R 1933 All 

25 [S 243 ] (/) The officer entrusted with the execution of the 

Endorsement on process ‘ 1 ’"=“'’ "■= 

‘ the tnaiiiier r/i, which it was executed, sna, ii 

the latest day specified in the process foe the return thereof has been 
exceeded, the reason of the delay, or, if tt was not executed, the reason why 
It avas not executed, and shall return the process with such endorsement to 
the Court 


(^) Where the endorsement is to the effect that such officer it unable to 
execute the process, the Court shall examine him touching his alleged 
inability, and may, if it thinks fit summon and examine witnesses as to such 
inability, and shall record the result 


N B — For local amendments in Allahabad Madras and Oudh vide tnfra 
Notes — Officer means peon and not nawr 40 C 84^=^170 W N 841 = 19 Ind 
Cas 706 The peon derives his luihority from the Court /iuf 


S/ajf of execution 

26 , [Ss 239 , 240 ] (/) The Court to which a decree has been sent for 
When court may stay eae ctKlllon shall, upon suffictent causa being shown, 
guiton Stay the execution of such decree for a reasonable 

time, to enable the judgment*debtor to apply to 
the Court by which the decree was passed, or to any Court having appellate 
jurisdiction in respect of the decree or the execution thereof, for an order to stay 
execution, or for any other order relating to the decree or execution which 
might have been made by such Court of lirst instance or appellate Court if 
execution had been issued thereby, or if application for execution had been 
made thereto 


(a) Where the property or person of the judgment debtor has been seued 
under an execution the Court which issued the execution may order the 
restitution of such property or the discharge of such person pending the result 
of the application 

(y) Before making an order to stay execution or for the restitution of 
Power to require security property or the discharge of the judgment debtor, 
from, or impose condiltoiis the Court may require such security from or iin 
upon Judgment debtor pose such conditions upon, the judgment debtor 

as it thinks fit > 

N B— For local amendments m Allahabad^C P Lahore Oudh Peshwar and 
Rangoon vide infra 


Scope— The executing Court has no power to stay execution after appeal is filed 

tr & jTOr-ii A 1 18 ? Snv order IS not siihiert to anneal as under s 47 AIR 

Igment debtor s 
>r adjudication 

I 199=* 19 SLR 

^ ucd A I R 

1925 Mad 908=21 L W 635=s881nd Cas 439 Furnishing security may empower 
Court to make stay order A I R 1925 Lah 552=7 Lah L J 343=26? L R, 
634=91 Ind Cas 772 Where Court takes secur ty for mesne profits not determined 
must lake It for indefinite amount AIR 1924 Lah 161 = 112 Ind Cas 689 Court 
need not accept security of person whose property is situate out of Court s jurisdiction 
Ibid 


27 [S 241 ] No order of restitution or discharge under rule 26 shall 
prevent the property or person of a judgment 
Li^ihiy of ju gment r debtor from being retaken in execution of the 

discharged decree sent for execution 
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23 . [S 242 ] Any order of the Court by which (lie decree was passed, or 
i -rr' . i,.,k ..,.,...1 of such Couil of appeal as aforesaid, m relation 
to.Vo/of Conn to Ihc eiMulion of such decree, shall be bmdtng 

lobcbindiDffuponCojrtapp upon ihc Coutl to which the decree was sent for 
Iicd to execution 

Notes— Vide 27 Ind Cas. 597. 

29 , [S. 243 .) Where a suit is pcnJui* in any Court against the holder 
cfa decree of such Court, on tlie part of the 
Sia^ of execution iien ling pgjjQj, agaii $t whom the decree was passed, 
suit heiwccn decree holder Court ini), on such terms as to security 

n ju grocn t or Otherwise, as it (hiril,> fit, st ty execittion of 

the decree until ilic pending suit lias been decided. 

N B— tor local amcndmcni m Allahihad, \idc in/t 1 

Scope — Where execution js suycl an<}tr thts rule, order operaies id] disposal 
by Court maVmg order and not till disposal of appeal 134 Ind Cas 939=3 
35 C W N 340=580 iii3 = <V.i 11 1932 Cil 19 a\ here juJi.mcni ilclitor applied 
to set aside er /ar/e decree and the Coutt stayed execution nil funlicr orders on 
judcnient debtor’s appliciiion bur ihe decree u j« not set aside, the decree holder can 
anrilv fnr cxeruiioa within three \ears of final dcci»ioii of judgincni debtor's 
. . ns no application to i,raii!iiig of t/ifemt 

to furnish securiC) A I R >933 Nag 153 
• s power to s*ay crecujjon A f Jl 1934 Cal 

• ■ Icr stay of caecuiion of ev pjr/f decree 

for fraud A. I K 1913 Lah S 74 - 7 Slnd Cas 419 This rule applies to cases not 
comins usder Order \XI r 2 (3) jaine I wiih s 47 \ 1 U 1913 Cal 645 = 270 W 
N 575 = 72 Ind Cas 38 This order refers only to cxt-cuuon proceedings. A I li 
1930 Lah 961 = 129 liid Cas 204 L<ecuu>i) proceedings mty not be in Court 

m which suit is pending A I K 1931 Bom 247 = 33 Horn L. R 370 = 

132 lad Cas 507 For appheabihtyr of this rule application to stay execution 

must be made to Court passing decree A t R 1930 MI 121 = 122 Ind 

been decide I mean app»al, and exhausting 
721 = 5, C S>?»32C W N 181 = 107 Ind 
Court’* discretion if properly excr tied t\ I 
• *3132 Ind Cas 507 , see al>o A I R 1929 


Mode of execuiton 

30 , [S 254 ] Every decree for the payment of money, including a 

... - , decree for the payment of money as the alter 

Decree for payment of 

some oth“r relief, may be executed 
" by the delention in the civil prison of tlie 

judgment debtor, or by the alttacbment and sale of bis property or by both 
Scope — Rule 30 IS not exhaustive AIR 1926 Oudh 6i6=i Luck 569=3 
OWN 749=98 Ind Cas 33 Th s rule applies to simple money decree not 
charging properly A I R 19*4 Pat 258=2 Pat 768-73 I'^d Cas 598 Court 
issuing notice 10 surely under s 145 proviso accompanied by ivjiniit for bis arrest 
IS legal AIR 1927 Lah 131=99 I* I Cis 518 Whether execution to be 
against person or property of judgment debtor, judgment creditor is t> decide Court 
may refuse execution agamst both but not against person m first place A I R 
1926 Lah 110=6 Lab 5+8 = 93 Ind Cas 54 

31 . [S 259 ] (/) Where the decree is for any specific moveable, or 

for any share in a specific moveable, it may be 
Decree for specific moveable executed by the seizure, if practicable, of the 
properly, moveable or share, and by (he delivery (hereof 

to the party to whom it has been adjudged, or to such person as he appoints 
to receive delivery on bis behalf, 01 by the detention in the civil prison of 
the judgment debtor, or by the attachment of his property, or by both 

(i) Where'any attachment under sub rule (/) has remained in force for 
six months, if the judgment debtor has not obeyed the decree and the decree 
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holder has applied to have the attached property sold, such property may 
be sold, and out of the proceeds the Court ruy award to the decree holder, 
in cases where any amount has been Bxed by the decree to be paid as an 
alternative to delivery of moveable property, such amount, and, in other 
cases, such compensation as it thinks fit, and shall pay the balance (if auy; 
to the judgment-debtor on his application. 

13) Where the judgmeht debtor has obeyed the decree and P.';* 

of Ktcuting the iame tvh.ch ho la bound to pay, or where, at the end of 

SIX monlha from the date of the attachment, no application to have the 
pro™ ty sold has been made, or, if made, has been retused, the attachment 
Shall cease 

3 For local imendmenis in Allahabad, C P, Lahore, Oiidb, Peshwar, and 

Rangoon, Vide infrct 

Scope For the application of the rule vide, 22 W R 36 , 23 Ind Cas 828, 

39 M i=29M L J 342»(»9IS) M W N 644a3oInd Cas 840 (F* B) Where 
the decree is under order XX, rule 10 the procedure of rule 31 is not to be followed 
A I R 19*7 Cal 652«3i C W N 850 = 55 C 26=103 Ind Cas 740 

32. IS 260 B. S. C 0 42, p 303 W Where the party against whom 

a decree for the specific performance of a 
Decree for specific perfor contract, or for restitution of conjugal rights, 
mance for restitution of con- of for an injunction, has been passed, has had 
^ ’ an opportunity of obeying ihe decree and has 

wilfully failed to obey it, the decree may be 
enforced *[in the case of a decree for restitution of conjugal rights by the 
attachment of his pcopetty, or, tn the case of a decree for the specific perfor- 
mance of a contract or for an injunction] by his detention tn the civil prison, 
or by the attachment of his property, or by both. 

(2) Where the party agairst whom a decree for specific performance or 
for an injunction has been passed is a corporation, the decree may be 
enfoiced by the attachment of the property of the corporation or, with the 
leave of the Court by the detention in the civil prison of the directors or 
other principal officers thereof, or by both attachment and detention. 

(j) Where any attachment under sub rule (/) or sub rule (a) has remained 
m force for one year, if the judgment debtor has not obeyed the decree and 
the decree holder has applied to have the attached property sold, such 
property may be sold , and out of the proceeds the Court may award 
to the decree holder such compensation as it thinks fit, and shill pay the 
balance (if any) to the judgment debtor on his application 

(4 Where the judgment debtor has obeyed the decree and paid all costs 
of execu ing the same which he is bound to pay, or where, at the end of one 
year from ihe date of the attachment, no application to have the property 
sold has been made, or if made has bee 1 refused, the attachment shall cease 
( 5 ) Where a decree for the specific performance of a contract or for an 
injunction has not beenobeyed, the Court may, tn lieu of or in addition to 
all or any of the processes aforesaid, direct that the act required to be done 
may be done so far as practicable by Ihe decree holder or some other person 
appointed by the Court, at the cost of the judgment debtor, and upon the ict 
being done the expenses incurred may be ascertained m such manner as the 
Court may direct and may be recovered as if they were included in the decree 
Illustraticn 

A, a person of little substance, erects a building which renders uninhabitable a 
family mansion belonging to B A, in sp le of his detention in prison and the attach- 
ment of his properly declines 10 obey a decree obtained against him by B and 

* These words were inserted by s a of the Code of Civil Procedure (Amendment) 
Act, 1923 (29 of *923) 
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N. B For local amendmeats m Allahabad, C P Lahore, Oudh, Peshwar and 
Rangoon, le infra 

Scope — Order to furnish account in preliminary decree does not amount to 
injunction under order XXI, r 3* 3 Pat L J io6=4( Ind Cas 737=19 Cr L J 

385=44 Ind Cas 737 Court can execute decree against person or property but 
cannot ask sccuritybond 19 M I T 131=3 L \V i6i = (i9i6)iM W N 147= 

33 Ind. Cas 69S Mode of executing decree for injunction is provided by order XXI, 
rule 33 Appoiniineni of Commissioner nor Police helf is necessary 40 A 648= 
16 A. L J 700=48 Ind Cas 26 Disobcjing decree for injunction comes under 
rule 32, cl 5 R 1921 Lab 376=25 P L R 1921 = 59 Ind Cas 594 No suit lies 
for compensation for breach of terms of compromise decree 0 XXI, rule 32 and rule 

34 apply 24 M L T 34 = {i9i8) M \V N 333=7 L W 663 = 45 Ind Cas 689, 
see also (1930) M W N 809 Cl 5 rule 32, does not apply to prohibitory injunction 
A LR. 1934 Cal 402 Ini decree for specific jwrformance of contract for sale, 
Court can as well graut possession of properly 131 Ind Cas 520=12 P L T 


89, which IS not appl cable ut Ind Cas 7‘3=>6C L J I40 = A I R 1930 Cal 96 


33 (/) Notwithstanding anything in rule 32, the Court, either 

^ . at the time of pas.ing a decree *[igain8t a 

Discretion of Court in execu husband] for the restit non of conjugal rights 
’'"l,.?'.',"'’,,?.' “f or at aily t.ma atlerwards, may order that the 


conjugal rights 


decree tiShall be executed in the manner 


provided in this rule] 

(a) Where the Court lias made order under sub rule (1) J, it may order 
that, in the event of the decree being obeyed within such period as may 

be fixed in this behalf the judgeren^ *^ebtor shall make to the decree holder 
such periodical pajments as may be just, and, if it thinks fit, require that 
the judgment debtor shall, to its satisfaction, secure to the decree holder such 
periodical payments 

{j) The Court may from time to time vary or modify any order made 
under sub-rule (2) for the periodical payment of money, either by altering 
the times of payment or by increasing or diminishing the amount, or may 
temporarily suspend the same as to the whole or any part of the money so 
ordered to be paid, and again revive the same either whoily or in part as 
It may think just 


(^) Any money ordered to b’ paid under this rule may be recovered as 
though 1' were payable under a decree for the payment of money. 


%vife from going to her husband 59 Ind Cas 887 Disobedience of decree for 


♦ These words were inserted by s 3 of the Code ofCivil Procedure (Amciidiiicni) 
Act 1923 (29 of 1923) 

+ These words were substituted for the rvords 'shall not be executed by deieiU oa 
in prison' by Ibid 

I The words ‘and the decree bolder is ihe wife’ were omitted by lit / 

C C. H Vol 1—74 
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restiiution of conjuj,il rights passed agiinsi w ife should not entail imprisonment 44B 
972 = 22 Bom L R 1097 = 59 Ind Cas j6i Discretion m passing order under 
Order XXI, r 33 is not generally subject to revision 78 Ind Cas I90=*A 1 R 
1924 All 836 

34 - [Ss 261 , 262 .] (/) Where a decree is for execution of a document 
, or for the endorsement of a negotiable instrument 
Decree for execution of ijjg judgment debtor neglects or refuses to 

document or endorsement decree holder may prepare a draft 

of negotiable instrument of the document or endorsement m accordance 

vyith the terms of the decree and deliver the same to the Court 

(a) Ihe Court shall thereupon cause the draft to be served on the judgment- 
debtor together with a notice requiring his objections (if any) to be made 
within such time as the Court fixes^in this behalf 

(J) Where the judgment debtor objects to the draft, his objections shall be 
I time, and the Court shall make such order 

as It thinks fit 

deliver to the Court a copy of the draft with 
such alterations (if any) as the Court may have directed upon the proper 
stamp paper if a stamp is required by the law for the time being in force , and 
the Judge or such officer as may be appointed in this behalf shall execute the 
document so delivered 

(y) 1 he execution of a document or the endorsement of a negotiable instru 
ment under this rule may be m the following form, namely — 

‘CD, Judge of the Court of 

(or as the ease may be), (oz A Q m a suit by E F, against A R”, and shall 
have the same effect as the execution of the document or the endorsement of the 
negotiable instrument by the party ordered to execute or endorse the same 
(d) The Court, or such behalf, shall cause 

the document to be register t by the law for the 

time being m force or tht. . it registered, and 

may make such order as it thinks fit as to the payment of the expenses of the 
utration 

decree for execution of patta comes under 
^ 1916 Cal 975=95 Ind Cas 179, see also 61 Ind Cas 535 
efendant on execute decr« for specific performance under Order XXI, rule 34 
AIR 19^ Bom 26—24 Bom L R 496=46 B, 990 Execution of decree for 
specific performance is one m continuation ofsuu*^ 14 N L R 176=48 Ind Cas 
j88 Decree for transfer of shares can be executed in case of default 41 Ind 
Cas 77 

35 . [S 268 ] (/) Where a decree is for the delivery of any immovable 
Decree for .mmoveble pro i'/. P<>«M!lon thereof shall bo dehyered 

perty fo the party to whom it has been adjudged, 

or to such person as he may, appoint to re- 
ceive delivery on his behelf, and, if necessary, by removing any person bound 
by the decree who refuses to vacate the property 

(2) Where a decree is for the joint possession of immovable property 
such possession shall be delivered by affixing a copy of the warrant in some 
conspicous place on the property and proclaiming by beat of drum, or other 
customary mode, at some convenient place, the substance of the decree 

(j) Where possession of any building or enclosure is to be delivered and 
the person in possession, being bound by the decree, does not afford free 
access, the Court, through its officers, may, after giving reasonable warning 
and facility to any woman not appearing m public according to the customs 
of the country to withdraw, remove or open any lock or bolt or break open 
any door or do any other act necessary for putting the decree holder in 
possession 
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Delivery of possession— Land if in actual possession of judgment debtor 
actual and not formal possession mustbe given AIR 1924 La!i 301 = 71 Ind 
Cas $85 Under sub section (i) a person can apply to be put in actual po»>es- 
5:0a 45 Ind Cas 7 Failure to comply with the procedure laid down in this 
rule IS fatal to the dcli\ery of possession 2 Lah L J 202 = 55 Ind Cas 19 
Dcli>cr> of possessoii c\ii ba made to any person orally auihonsed by the 
decree holder Po\>cf of attorney is not necessary 13 N L R 87=18 Cr L J 
689 = 40 Ind Cas 6S9 Adverse possession docs not run where actual possession 

IS giscn AIR 1924 All S44=»79 Ind Cas 1047 Formal delivery of possession, 
amounts to actual deliver} vV, 1 R 1923 Nag 237 = 6 N L J 157 = 72 Ind Cas 
318 Dchveryof exicusive area can be made unler rule 36 but will be regarded 
as one under rule 35 AIR 1923 Pat 76=3 P L T 628 = 71 Ind Cas 999 
Order rx/Jarttr for delivery of possession should not be made A I R 1923 Pat 
597 = 4 ? L T 508=1 Pat L. R 393=76 Ind Cas 49=79 InclCas i 38 Where 
land IS m actual possession of the judgment debtor sub section (i) applies 
140 Ind Cas. 530=33 P L R to82=t\ I R 1933 Lai 22 Judgment debtor’s 
consent is not necessary Ibi i Co Ic prcscnbe> two mo Ics of delivery of possession 
based on nature of properly concerned I42lnd Cis 246=11 Pat 165 = 13 P L T 
t2i=A I R 1932 Pat 145 Failure to apply for removil of obstruction within 
jodajs does not debar application to obtain fresh warrant for possession under 
rule 33 146 Ind Cas 11=35 D®"' L R io33=A I R 1933130m 457 (F B) 

Decree in ejectment against lessee at instance of lessor is also binding upon sub 
tenant vrhocao he evicted under Order 21. rule 33 137 Ind Cas 139=35 C W N 
**33“54C L J 493"59C 739 = V I H 1932 Cal 241 Where m a decree for 
Uias possession only s>mboIicat possession 1$ ohiinci luring lwcuiioi decree 
holder cannot subsequently an 1 as secon I insLvl nc asL for Ihis jusscssion 131 
Ind Cas 698 = 35 C W N i’=\ f R 1931 Cal 4*7 see il«) 29 M L J 509= 
=33 Ind. Cas 44 .6 I’ L R 1917=20 P R 1917-22 P W U 1917 = 39 lud 
Cas 753- 

Joint possession —Rule 35 2) is applicable to decree for joint possession 

A, 1 R 1921 Lah 256=3 Lah L J 13S-43 P 1 R I9’i = 59lnd Cas 770 
A persoa entitled to possession of immovab e property jointly with others is entitled 
to a decree for loint possession Wh tlier he was originally in possession or not 
matters not A 1 R 1922 All 314=44 A 1=19 A L j 780=63 Ind Cas 802, 
see also A 1 R 1922 All 162-44 A 5=I9A L, J 783=63 Ind Cas 806 , A I R 
1928 All 472=51 A 303=26A L j 992=112 Ind Cas U3 Rule 35 alone applies 
in case of joint holding A. I R 1926 Lah 668 = 27 P L R 617 = 97 Ind Cas 170 
Symbolical joint possession prevents adverse possession from running against 
decree-holder A. I R 1921 Lab 719= 108 Ind Cas 396 

Symbolical possession — Non accompaniment of warrant for delivery of 
delivery of possession cannot give symbo ical delivery A I R I9'’3 Lah 693 = 

5 Lah L J 507 = 74 Ind Cas I Delivery of symbolical possession through 
mistake operates for parties as actual possession A I R 1923 Pat 76=3 Pat L f 
628 = 71 Ind Cas 999 Where symbolical possession ii delivered in suitforkhas 
possession by decree ’ndi6er, sym'oo'iica^ 

AIR 1926 Cal 1172=96 Ind Cas 481 
546=89 Ind Cas 596 A 1 R 1927 M 
243 , A. I R 1925 t Mid 140—49 M L 

of possession does not stop adverse possessioi A I R 1929 Lah 545 = 11 Lah 
L. J 146=118 Ind Cas 391 In case of delivery of symbolical possession where 
khas possession is to be delivered the remedy open is by fresh suit AIR 1931 
Cal 427 = 35 C W N 12 = 131 Ind Cas 698 Where the judgment-debtor is in 
actual possession and delivery of symbolical possession is made, the proper course 
to institute suit A I R 1927 Nag 36=97 Ind Cas 705 Procedure of de iver> 
ofpossession purely symbolical must be strictly followed 26 P L R 1917 = 20 
P R 1917 = 22 P W P I 9 t 7 = 39 Ind Cas 733 Where persons concerned 
were made aware of the del very of possession m the course of execution proceedings 
there has been substantial compliance z Lah L J 563=68 Ind Cas 182 Where 
delivery of the immovable properly with standing crops was prayed for in execution 
and delivery of the land only was given and no of crops, remedy is to apply agaiu 
for effective possession of the whole and not delivery of the crops /V I R- JO -7 
Mad 71=97 Ind Cas 567 Where symbolical possession wa> delivcrel to 
purchaser in accordance with the provision of ihe law a fresh start for i 
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Decree for delivery ofim 
movable properly when lO 
occupancy of tenant 


compulation for limuatioii commences from the date of ilie delivery of such 
possession A I R tgzS Oudh 8=3 Luck OWN 1005=103 

ind Cas 781 

30 [S 264 ] Where a decree is for the delivery of any immovable 
ptapcily in the occupancy of a tenant or other 
person cntnled to occupy the same and not 
bound by tbs decree to relinquish such occu 
pancy, the Court shall ordtr delivery 10 be made 
by affixing a copy of ilie warrant in some conspicuous place on the property 

and proclaiming to the occupant by beat of drum or other customary mode 
at some convenient place, ihe subsiance of the decree 10 regard to the 
properly 

Scope — Rule 36 covers delivery o of a 

mortgagee, but such delivery ta merely a cree 

holder is entitled to redem 22 O C , perty 

13 m the possession of the tenant and com 

plied with possession is not legally transferred 33 P W R J9i7=.4! I/jd Cas 
753 This rule applies only to a case of exclusive possession of a person not bound by 
the I A I K 1926 LaU 668=27 P L R 

617 /mbol cal possession is given AIR 

igae 501 In order to constilute proper 

deluv. , r be siiicOy observed A I R 1925 

Lah 26A«6 Lah L I S2a«»26 P L R 27-'84lnd Cas 733 » see also A I R 1923 
Bom 3-34 Bom L R 499 = 4613 932=68 Ind Cas 91 , A 1 R 1921 Lah 236=3 
Lah L J 138=43 P L R 1921 = 59 fnd Cas 770 Erroneous delivery of sytnbo 
heal possession operates as actual possession against the judgment debtor and his 
representatives A 1 U 19^3 76=3 P L T 628=24 Cr L J 279=71 Ind 

Cas 999 

Arnsl and detentton in tht tivtl prison 
37. 1 $. 245 BJ (/) Notwilhsianding anything m these rules, where 
D,Krei,o.urypov,et to po,. J" “PPliwlon .s tor Iho extcut.on of a decKO 
mit lodgment debtor to sliow for the payment of money by the -irrest and 
cause against detenuoo m »« the civil prison of a judgment 

pnson debtor who is liable to be arrested in pursuance 

of the application, the Court may, instead of 
issuing a warrant for his arrest, issue a notice calling upon him to appear 
before the Court on a day to be specified in the notice and show cause why he 
should not be committed to the civil prison 

( 2 ) Where appearance is not made m obedience to the notice, the 
Court sbail, if the decree holder so requires, issue a warrant for the arrest 
of the judgment debtor -• 


Scope —Where warrant and notice to appear are issued simultaneously warrant 
IS illegal 142 Ind Cas 887=1932 A L / to73=A I R 1932 All 692 see also 

142 Ind Cas 160=11 Fat 743= 13 P L f so2=A I R 1932 Pat 315 Notice 

js necessary before arrest is ordered A I R 1929 Snd Si=>8g Ind Cas 401 
Previous aciacbment is not necessary for an application of arrest AIR 1925 
Lah 379=7 Lah L J i65=*26 P L R 494=89 ind Cas 138 The mere fact that an 
appeal IS pending is no reason for not enforcing execution by arrest ol judgment 
debtor A I R 1924 Lah 360=73104 Cas 766 In mortgage decree executing 

Court IS not competent to direct the arrest of judgment debior A I R 1930 Lah 
103=31 P L R 143 = 121 Ind Cas 293 la ihe absence of proteciion order by 
the Insolvency Court, an adjudged insolvent can be arrested A I R 1929 
Bom 135=3*®°™ L R 201 = 118 Ind Cas 791 , 49 A 201 = 100 Ind Cas 320S0A 
L R. 1927 All 418 , A 1 R 1930 Lah 1070=31 P L R 456=128 Ind 
Cas 314 For a proper case of relusal of arrest vide A. L R >934 Lah 166 
The fact that the judgment debtor does not reside within the ternioriil jurisdiction 
of the Court is not a sufficient reason for relusing to issue a warrant for his arrest 
Court should fix a date for Its return in such a case 3 Pat L J 95=44 Ind Cas 
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sjS. Order issn nj; a warrant (or arrest of a judgment'debior in execution of a 
decree is appealable as a decree under s 96 AIR 19:4 Lah 360 = 73 
Cas. 766. 

33 . [S 337 ] Esery warrant for the arrest of a judgment debtor shall 
... , , direct the officer entrusted with its execution 

jud^=\°^=UTobcWilu ‘“''■■"e >■■"> > 1 ,= Court »■"> all cou- 

yp ^ lenient speed, unless the amount which he 

has been ordered to pay, together with the 
interest thereon and the casts (if any) to which he is liable, be sooner paid 
N B —For lo>.al amendments in Rangoon s\<X 6 tnfri 


39 [Ss 339, 340] 

Subsistence allowance. 


(/) No judgment debtor shall be arrested in 
execution of a decree unless and until the 
decree holder pa>s into Court such sum as 
the Judge thinhs sufficient for the subsistence of the judgment debtor from 
the time of his arrest until he can be brought before the Court. 

(2) Where a judgment debtor IS comiitcd to the civil jirison in execution 
of a decree, the Court shall fix for Ins subsistence such monthly allowance 
as he may be entitled to according to ihe scales fix*d under section 57 or, 
where no such scales base been fixed, as it considers sufficient willi reference 
to the class to which he belongs 

C?) Tlie monthly allowance fixed by the Couit shall be 'upplied by the 
party on whoac application the judoinent debtor has been arrested by monthly 
payments m adiance before the first day of each month 

(^) The first payment shall be made to ihe proper officer of the Court 
for such portion of the current month as remains unexpired before the 
judgment debtor is committed to the civil prison aid the sub equent 
pajments (if any) shall be made to the officer in charge of the civil 
prison 

(s) Sums disbursed by the decree holder for the subsistence of the 
judgment debtor in the civil prison shall be deemed to be costs in tb> suit 
Provided that the judgment debtor shall not be detained in the civil prison 
or arrested on account of any sum so disbursed 

N B— For local amendments m Allahabad C P Lahore Madras Oudli 
Pesbwar and Rangoon vide infra 

Scope —Subsequent remittances to jail aulhoriues by money order is application 
to Court and is sicp in aid of oxccui on 140 liid Cas 498=1032 M W N 1198 = 63 
M L J 792=36 M L W 738 = 56 Mad 3zo = A 1 R 1933 Mad 83 

40 . IS 337 A] (/) Where a judgment debt jr appears before the Court 
„ , m obedience to a nonce issued under rule 37, 

O' ■' ^'ooEhl iKh'o Court, utter bein| 
enie ti not.ee ot ntiet ntresi unesW e.tutton of a Jectos for the payment 
of money, and it appears to the Court that the 
judgment debtor is unable from poverty or other sufficient cause to pay the 
amount of the decree or, if that amount is payable by instalmenls, the 
amount of any instalment thereof, the Court may, upon such terms (if any) 
as u thinks fit, make an order disallowing the application for his arrest and 
_ det ention, or directing his release, as ihe c..se may he 

'^^^'-'Taj'Before making an order under sub rule (/), the Court may take into 
considefalion any allegation of ihe decree holder touching any of the follow 
ing matters, namely — 

(а) the decree being for a sum for which the judgment debtor was bound 

in any fiduciary capacity to account , 

(б) the transfer, concealment or removal by the judgment debtor of any 

part of his property after the date of the institution of the suit 
in which the decree was passed, or the commission by him after 
that date of any other act of bad faith in relation to bis proper!). 



TilB CODE OP aVlL PROCUDURB 


{0.21, r.4l 


59 -> 


»n{h ihe object or effect or obstructing or delaying the decree 
holder in the execution of the decree , 

(r) any undue preference ^.nen by the judgment debtor to any of his 
other creditors , 

(d) refusal or neglect on the part of the judgment debtor to pay the 
amount of the decree or some part thereof when he has, or since 
the date cf the decree has bad, the means of paying it , 

(tf) the likelihood of the judgment debtor absconding or leaving the 
jurisdiction of the Court wiih the o!>ject or effect of obstructing 
or delaying the decree holder m the execution of ihe decree 
C?) While any of the matters mentioned in sub rule (2) are being const 
dered, the Couit may, m its discretion, order the judgment debtor to be 
detained in the civil prison, or leave him m the custody of an officer of the 
Court, or releasse him on his furnishing security, to the satisfaction of the 
Court, for his appearance when required by the Court 

A judgment debtor released under this rule may bs re arrested 
(5) Where the Court does not make an order under sub rule (/), it shall 
cause the judgment debtor to be arrested if be has not already been arrested 
and, subject to the other provisions of this Code, commit him to the civil 


prison 

U B — For local amendments in Allahabad and Madras vide tnfra 
Scope — An executing Court cannot decline to issue a warrant of arrest without 
a finding under order XXI, rule 40 Before issuing warranis it is proper 10 inform 
the judgment debtors, that they can avoid arrest by presenting a petition in insolvency 
* Ind Cas 279 Judgment debtor can 

pauperism after the issue ofa warrant 
rest He should surrender himself m 
40 0) A I R 1929 Sind iios>xi6 
Ind Cas 101 Order of release cannot be passed where decree holder proves (hat 
the judgment debtor ins concealed or removed his property A I R 1929 Pat 72S 
B>xi8lQd Cas 312 As regards the effect of insolvency of the judgment debtor, 
vide A I U 1931 Lab 111^32 P L R 3ii»i3i Ind Cas 208, A I R 1930 Lah 
10700*31? L K 456*128 Ind Cas 314 , A I R 1929 Lah 776*it61nd Cas 
178 The secur ly to be fun shed 1» judgment debtor must be proper A. 1 R 
1928 Cat 62 — 54C 782 106 Ind Cas 66 Contract on the basis of a surety band 

becomes operative from il c date of its acceptance unless there is something contrary 
10 the bond A I R 1928 Mad 46g^it M 6i«*S4M L J 267*27 L W 662* 

hould be stayed m cases where 
when It IS not detrimental to 
lings A I R 1927 Mad 42* 

• • I the properly of the judgment 

off the decretal amount or any 
r , ^ ^ AIR 1922 Lah 25g=>4 Lah 

L J 266=»7glnd Cas 551, see also A I R 1934 Lah 217 Judgment debtor cannot 
be eaecused from arrest unless hecomes lo Court 144 Ind Cas 25S=T4P L T 
271 = A I R, 1933 Pat 248 Detent OD to be valid need not bo in writing 142 
Ind Cas 242= 1932 M W N 1222=»A I R 1933 Mad 278 
Attachment of property 

Exammauoii of judgment ,v,p ^ Where •x decree is for 

debtor as lo his properly «[ money, the decree holder may 

apply to the Court for an order that— 

(a) the judgment debtor, or 

(6^ in the case of a corporation, any officer thereof, or 
(0) any other person, 

be orally examined as to whether any or what debts are owing to the 
judgment debtor and whether the judgment debtor has any and what other 
property or means of satisfying the decree , and the Court may make an 
order for the aiieiidance and examination of such judgment debtor, or officer 
or other persou, and for the production of any books or documents 
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Scope — Application for the cxammanon of ihe judgmeiu-tlebtor can be made 
at any stage of the e\ccutor proceedings. 34 l*t‘l Cas 287 Garnislicc should admit or 
deny debt m express terms. A f K 1933 Sind 3S0 Auachment does not ferse 
create or confer a title U onl> prevents an alienation of lUc property during the 
subsistence of the attachment A I. R I 93 '> AH 552 =’k* 930 ) A L J 984=5125 
Ind Cas. 28 . 


42 , [S. 2551 Where a decree directs an jnqmry as to rent or mesne 
profits or any other matter, the property of the 
AtiAchmeat in case of decree jjdcmenl debtor ina>, before the amount due 
frow hiDi has been asceitaincil, be attached, as in 
iob«sutliq»coilid°iJti«n'sl‘ the case of an ordinal) decree for the pajment 
Cl rnoiic) 


Scope — ^This rule docs not tpply to a ptcbmintiy decree pasted m a suit 
for parirership account <V 1 R 1926 Sind 178-93 Ind Cis 306 see also 
A. f R 1929 Mad 641052 M 563=57 ML) 264 An equiiy inio ihc state of 
accounts under s 93 C I*. Code, with a view to ascertain the Inbility of the trustee 
IS covered by this rule 41 Ind Cas S9 rUinUtT cxtinot complain defendant to 
produce accounts rot comicctcd mih suit so that he may be in better position to 
realise bis decree debt if decree IS obuiticd in sun A 1 H 1934 Mad 199 

43. [S. 269] Where the property to be attached is movable property 
other than agricidtura) produce, in the posses* 
Sion of the judgment debtor, the attichment 
shall be nude by actual seizuic, and the attach 
iiV ofheer shall hecp the properly in his own 
custody or in the custody of one of Itis sub 
ordinates, and shall be responsible for the due custody thereof 


Aiiacbraeni of movable pro* 
pert/ Other than agricultural 
produce, m possession of 
judgmeni'debtor. 


Fxorided that, when the property setz-^d is subj'^ci to speedy and natural 
decay, or when the expense of Keeping it in custody ta likely to exceed its 
value, the attaching ofCcu may sell a at once 

N U —For local amendment* m Lahore, Midr>s and Peshwar, \ ide <w/rr 


Scope— The word “sciic’ means taking po»scssion forcibly or pursuance of 

a wattani or legal process Atiatjimeni must be deemed to have been effected by 

the seizure and removal of ilic articles from the defendant s house ipi"^ M W N 
487 Actual seizure of cattle to beatljch" I dos» not require phy>:c\l contact AIR 

1930 'fad 670=5(1930) M W N 347 = 3? L W 23=531 C L J 1086=126 Ind Cas 
601 Attaching officer is rCspaniible for the due custody oHlie property aliached 


A1 ’ ■ 6=t6N L R 178, 51 W 

Cas . as 134=12 L \V 329=(ig2o) 

hi . , attached by attaching officer 

IS 1 , . J 288=330 W N 174=113 

Ind Cas 572 Mon ' ' ^ hment of 

nis movable properi >m 242 = 

28 Bom L R 23 person in 

his official capacity 929 Mad 

r83=ii2 Ind Cas . ttachment 

VN.— -- ol order 

•’i-r-fH R-infr 401=136 Ind Cas 233 Section 145 
Order 2i. rule 43 142 Ind Cas 

■ “ . • I 2t9 The proper procedure for 

to proceed in execution / 3 i(f 
years from ihe date of decree 73; y 
^itpfiardar of properly attached is always responsible to amin and cannot hand 
over properly to judgment-debtor wilhoul direction of amiit A I R. 19,. 
Alt. 357 


IS not restored by ih-. 
XXI A I n Tr> , 
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AUaluHCui <tf 


Whoto lijo iHoporly to bo ntucbcd la agricultural produce, 
, (liu fltlachiiioitt ftliall be nude by aiUxing a copy 
H'u uinu u yf wnrniU of attachment,— 


(■/) ulicro such pru tuco ia n growing ciop, on tho land on which such 
eiop lus gtovvn, «t a 

(A) uhcic Bikli piudueo lua been cut or gatliorLil, on tho threshing floor 
nr phi .0 fut ticttillng out gmin or (lio liko or fodder stack on or 
in uhkh It is dcpusltcO, 

mul ftnotlicr cop) on the imlcr dour or on some ovhet co\«p\cuous part of 
the huuBu tn whicli Ino pulgiucni tlcbtor ordiinrily resides or, with the lea\e 
of liio Ouint, on the uuicr door or on some other conspicuous part of the 
house In v\Uii.U ho citiics on business or pcisoiully svoiks for gam or in 
whiLit lio is known to hiNC hst reuded or cirritdon business or {Ursonally 
woikcd for gain ; ’vu 1 the produce shall ilicrcupun be deemed to ha^e passed 
into the possession of the Court 

M U — V'or \o»,a\ amendment in Itomba) aide tnjri 
Notua.— Vivlo li»J Cis “i<wA I I ion \|1 142 


45i pI(^) I'ClC aj^tKuUnral pioditcc is auaclied, ihe Court shall 

make sui.h artan^emcoU for the custody thereof 
as t( ma> deem sutbcient and, for the purpose 
of enabling the Couit to make such arrive* 
nents, every aipiivation for the aUachment of a growing crop shall specify 
Ihe Ume at vrhiv.h tt u likely to be tu to be cut or gathered 

(,i) huhj ct to suvh condtuons as may be imposed by the Court m this 
lyehaU either in the order of attachment or m a.)y subsequent order, the 
jU'.giuc tbdebtot may tcvtd, cut, gtihcr and «tore the produce and do any 
other rt>.( nex.es<ar\ (or maturing or preserving u , and if the judgment* 
debtor TaiU to do all or any of such «us the decrce>holder may, with the 
\vnnissiO V of the Oo^rt ^nd subjOv.t to the hhe conditions, do ali or any of 
iberi cuher I y hn )<elf or ov anv jxrson apponied by hicj in th s behali, «ad 
n* ncorrel tv the d^vvee-holdc sh-»ll be recore-abls from the judg 

t *< I i‘'ei were n l«wed in or f^-r-ed part of, ihe decree, 
j \iTKj I j al p s>d3 e -u-cbeJ as a growing crop sh*’! not be deemed 

to h-ve o ve i- r - lAobacrl or »o '■equi-e re a.vsJiasnl merely 

be*.a..«e u h^s been s.-v-'-eo fos, ihe sod 

(..) W'he*^ in w’dcr lo? t‘"e »itiwhmcat of a g'^owrag crop has been m&ds 
at a v^a!,jiJ..ribie ; 'bJ.>r€ »be c o? .s likely »o be ^ . .0 be cat or gathered, 

tne C^/cri nay s= pend the £Eev....ioa of .he o’oer for sa-h aas as Jucis 
at, -nd m.y, .n . s ...'^e un, rm^ke a i..nher order probib urg the reasraJ 
ci »he xTO? pec ng »he exsc3.,oa of die o--er 

Q kr'^wfgCTOp-whiJit'oia.** -n^cre ^oss 30 t of beisg 

s> A I no. be « adied ..noer d;.s -ale a-y ..ms i&,s .baa twea'y d^ys befors 
.be wise at whi Ji tt *s -ikely .0 be a. to be cr g.diered. 


PiOMsions is to swii Uhl 
i-od«».« mi let vuivAunem 


\'B— ■^orlovdS-Ameadraesas ja BomliAV l.«bar£ and 'S-ci^oaa rue.c 


Scope.— ■^Ue <. docs so. -apJv as be of c-,a..>.a3sr:. of cg-iaJvnml nrodnee 
ja he I -ads of hi d purn ^ I. 3.._i Sad r»f s=^ Jai 

Th'S rale .no-ics. wheo croa» — rs an he noa^es^aoa ec jadrsieae-aeb a” 
o hCTtt-s: no- i-.0l.-Ji.rro=ire3od. Ca £<> 


s, u-hednea. of deb., sh-re 
.od o her n*opcr v no. ja 
l>;ss.soSiio— o. adgoica debto. 


:s. £ 5 S] CO da iO£ tuue of- 


a d.b* not i^u'-od by a tiega..,.bl£ anatrnmsnt, 
o'! a ibart in .be cam aJ of -a co~pa'--aoa. 
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(0 Other movable property not in the possession of the judgment* 
debtor, except property deposited in, or in the custody of any 
Court, , 

the attachme 

(0 m • and 

. , » order 

of the Court , 

(«*) in the case of the share, the person in whose name the share may 
be standing from transferring the same or receiving any dividend 
, thereon , 

(<>0 in the case of the other movable property except as aforesaid, 
the person m possession of the same from giving it over to the 
judgment debtor 

(2) A copy of such order shall be affixed on some conspicous part of the 
Court bouse, and another copy shall be sent in the case of the debt, to the 
debtor in the case of the share, to the proper officer of the corporation, and, 
in the case of the other movable properly (except as aforesaid), to the 
person m possession of the same 

(3) A debtor prohibited under clause (1) of sub rule (T) may pay the 
amount of his debt into Court, and such payment shall discharge him as 
e/TectuaHy as payment to the party entitled to receive the sime 

N B —For local amendment m Rangoon, vide tiijra 

Scop® '—Attachment of property movable or immovable outside the juris* 
diclton of Court can be made except under rule 48 A I R I9'’9 Lah 645^x18 
Ind Cas 908 Atiacl raent cr>s 'll se$ the rights of the parties at a given point 
of lime and no new interest can be created lo defeat it Attachment does not 
amount to a speciRc charge but IS the bas s of all the judgment creditor s rights to 
assert bis debtors interest A 1 R 1924 Cal 744^ $1 C 548-39 C L ] 418—83 
Ind Cas 233 Rule 46 (3) operates qu te independent of the circumstances under 
which the payment is made or the motive which may have influenced the making 
OfU A I R 1Q?1 All Ri — laA 71^ — 10 A I t fto Tnd 


’ is fatten over 

Junsdiction 
e Manager of 

Court oi Wards resides 137 Ind Cas 377— it Pat 473“I3 P L T 466 = A I R 
1932 Pat 148 

Debt — Unpaid portion of loan by niortgagee is not debt and cannot be 
attached A I R 1934 All 449 Executing Court can pass a prohibitory order 
where either the debt on the garnishee is wtthm the jursdiction A 1 R 1934 
Nag 167 Where third party admits debt he can be ordered to deposit it in Court 
3> Ind Cas 469=10 Bur L T 6 see also 33 Ind Cas 169 Order of attachment 

of lebt IS no bar to suit for recovery 5O L J 766= 4^ Ind Cas 88 In case of 

aitachment of debt, objection that no debt IS due IS allowed AIR 1922 All 384 
Right to sue for damages arising out of a breach of contract IS not a debt AIR 
1925 Sind 98 — 78 Ind Cas 409 Attaching creditors can only obtain that ihe 
judgment debtors can honestly give tliem A I R 1924 Cal I068— 4oC L J 
228=84 Ind Cas lo2z In case of denial of debts receiver may be appointed 
to sue and recover 10 Bur L T 6=3$ Ind Cas 469 , A I R 1926 

Rang 175 = 4 Rang 100=97 Ind Cas 247, A I R 1924 Nag £8—20 N. 
L K It — 78 Ind Cas 601 AIR 1927 AH 4i = 97 Cas 467, 97 

Ind Cas 78o=A 1 R 1926 Mad 1011=24 L W 333 Court having jurisdic 
tion can pass a prohibitory order for attachment of money under r 46 A- 

debts are also debts AIR 19J* 
Ind Cas 255 Payment of debt 
to the party AIR 1924 
It by a judgment debtor with an 
. _ Ind Cas 418-A I R. *937 Bom 

365=19 Bom L R 416 Debts due to the estate of a deceased person o* i" 
the judgment-debtor is co heir are not proper subject for ^arntskee 
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3<>M L J 91=-28 M L T 34«57liid Cns 854 Sites of debt is the dcbtor'apUce 
of residence as gewotal rule Place v#here a debt w payable is an eitcepuon 14^ 
lad Cas 2n=*35 Bom L R 799=»57 C L J 487 = 37 C W N 8as=*65 M L J 
37=1933 Af W N io?=»GoI A 3ii*=i933A L J 629=A 1 R 1933 C) 150, 
see also 137 fnd Cas 4S3'=»56D 349=»34Botu L R 17=1933 Bom 396 

Share '—Where the shares are sdd m oxecutiofl ff a decree and the sale is 
confirmed tiie duly of court ends It is for the company citbet 10 lecogniia Ae 
transfer or refuse to recognise AIR 1938 Mad 24i=»43 M L J M 

537 = 15 X- W 470=«(i923) M W N 332 = 70 Cas 659=30 M L T 33J 

Service of prohibitory order on ibeaitorncy of the Managing Director of a private 
company is 1 proper service AIR *928 Rang 36—3 Raag 3°5='^7 taa 
Cas 8<So 

Movo-bl© tiroperty — Simple hypothecation bond is a movable property 
A.I R 1930 Oudh 473=70 W N 944=121 Ind Cas 274 Sa a debt under 
a Usufructuary njorlgage deed (>929) M W N 138 , see also AIR. 193* Pat 
63=133 fnd Cas 26? AIR 1928 Mad 648=111 Ind Cas 218, 138 lod Cas 
819=35 M t w 257=A I R 1932 Mad 283 Simple mortgage bond or a charge 
is a movable property AIR 1924 AH 976«“32 A 1. ) 840=46 A. 9t7=®8o led 
Cas 890 . A I Tt 1926 Mad 903 = 51 M L J ■ . Cas 

447=60 L J 49=110 C 400=50 Ind C • B I 

205-460 C 782 Agricultural produce is noi , . , , ,, c 

attachment of agricultural produce m the hands of third party should be made under 
ibisrule A 1 R igai Smd 9j=\s S L R 128=64 Ind 

debt IS to be attached under rule 46 and not uoocr wle 51 144 Ino Cas 17^ = A 

\ R 1933 Rang 6t Mortgage debt can be auached by ihe court witbio whose 
jurisdiction the mortgage bond is found 143 f“d Cas 7oS-'57 C uj 205=60 C 
781 Provisions o{ tbts rule do not empower eiecuiing officer to seal up premises 
other than those used by judgment debtor for containing goods whiA arc 
WtftTO.9i.ed to be seised 139 Ind Cas 834=A.l'R »933 Pat 279 

47. [Mai] Whero the property to be attached consists 0 ! the sbaia or 
.V, . of the judgment debtor in movable 

ablM nt of share la mov ptQpejjy belonging to him and another as cO 
owners the attachment shall be made by a notice 
to the Judgment debtor ptohibiimg him froo* transferring the share or interest 
ot charging « m any way 

"T^o ^®rc th-m , merest of ehe ludgment debtor m jo nt family property 
^nbeattacled s^aJsoijS/.d Cas 548-36 M I. W 402 = 55 Mad 1041=63 
r 1932 Mad 538 137 Ind Cas 672 = 54 

C L J 488= 59 C g(j8 AIR 193Z Cal 408 

48. [fTerffl (i) Where js the salary or 

Attachment of salary or r of a servant of a 

allowances of public othcer or . ^ r"*' •A'* *'''•«* •‘umonty, the Court, 

servant of railway company or Whether the judgment debtor ox the disbursing' 
local authority officer 13 or is not within the local limits of the 

CouftU jurisdiction may order that the amount 
shall, subject to the provisions of section 60 be withheld from such sa/arv or 
allowances either m one payment or by m * 

direct , and, upon notice of the order 
by notification m the Gazette of India 

case may he, appoint m this behalf, the oQ ^ ,3 

to disburse such salary or allowances shall withhold and remit to the Coart tba 
the amount due under the order, or the monthly instalments, as the case 
may bo 

(a) Where the attachable propomon of such salary or allowances is already 
being withheld and remitted to a Court in pursuance of a previous and unsatis 
fied order of attachment, the officer appointed by the Goiewment m this behalf 
shall forthwith return the subsequent order to the Court is»umg it with a full 
statement of all the particulars of the eaisiing attachment 
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■ I ■ . ■ 1 revenues or 

■ * 1 ; . . ; . . ■ BriUsli India 

or local authority in British India and the Government or the railway company 
or local authorit), as the case may be, shall be liable for any sum paid in 
contraiention of this rule. 

N B — For local amendment m Madras, vide tnfr^ 

Scops— >T1 ii3 rule has no ipplication in the cise of persons who are in private 
service A 1. R 19J9 Nig 333“i2oliiJ Cas 209 Where decree is transferred 
to a court other thin the court which passed the decree, tnnsferee court has power 
to attach under rule 43 A I R 1927 Oudh Ii2‘ai30 L J i74s>6 0 W N 1144 
• to he made to a Railway Coniracior 

■ servant of a RaiUay Company 

or pension for the month is due on 


1934 Bern. 31 

49. (/) Save as oilietws'* provided by this rule, property 

. , . , belonging 10 a paitnersliip shall not bo attached 

Attachment of pannerslnp execution of a decree other than a 

properly decree passed against llie firm or agairst the 

partners m the firm as such 

(3) The Court may, on the application of the holder of a decree against 
a partner, make an order charging the interest of such parlner 111 the partner* 
ship property and profits with payment of the amount due under the decree, 
and may, by the same or a subsequent order, appoint a receiver of the share 
of such paitner m the profits (whether already declared or accruing) and of 


tances of the case may require 

(3) The other paitner or partners shall be at liberty at any time to 
redeem the interest charged or, in the case of a sale being directedi to pur 
chase the same 

(4) Every application for an order under <ub rule (2) shall be served on 
the judgment debtor and on his partners or such of them as are within 
British India 

(5) Every anplicalion made by any partner of the judgment debtor 
under sub rule (3) shall be served on the decree holder and on the judgment- 
debtor, and on such of the other partners as do not join in the application 
and as are within British India, 

(6) Service under sub rule (^) or sub rule {5) shall be deemed to be 
service on all the partners, and all orders made on such applications shall be 
similarly served. 
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Execuiion of decrcfr gainst 
firm 


60 [B. S. C. 0. 48A. r. 8 ] (/) \Vbere 
a decree lias been passed against a firm execu* 
lion may be granted — 


(a) against any property of tbe pirtnership ; 

(d) against any person who has appeared in his own name under rule 
6 or rule 7 of Order XXX or who has admitted on the pleadings 
that he is, or who has been adjudged to be, a partner , 


{c) against any person who has been individually served as a partner 
with a summons and has failed to appear : 


Provided that nothing in this sub rule shall be deemed to limit or other- 
wise affect the provisions of section a47 of tbe Indian Contract Act, 1S72.* 

{ 2 ) Where the decree-holder claims to be entitled to cause the decree 
to be executed against any person other thin such a person as is referred to 
in sub-rule (/), clauses (d) and (c), as being a partner in the firm, he may 
apply to the Court which passed the decree for leave, and where the liability 
IS not disputed, such Court may grant such leave, or, where such liability 
IS disputed, may order that the liability of such person be tried and deter- 
mined m any manner in which any issue m a suit may be tried and deter- 
mined. 

(3) Where the liability of any person has been tried and determined under 
sub-rule (3), the order made thereon shall have the same force and be si^bject 
to tbe same conditions as to appeal or otherwise as if it were a decree. 

(5) Save as against any property of the partnership, a decree against a 
firm shall not release, tender liable or otherwise affect any partner therein 
unless be has been served with a summons to appear and answer. 

Scope —Order X\l, rule 50 should be read subject to provisions of 
order 30 13S lad Cas 3(4a34 0om L R 6i7«A I R 1932 Bom 334, 
see also A 1 R 1937 Bom sSisji B 9^6-29 Bom L R t:96« 105 Ind. 
Cas 30S Where a person is a partner can be determined by the executing 
Coun AIR 19J9 Lah eaS^iiSlnd Cas jjb , see also A I R 1930 Cal 53^^ 
56 C 704«i3t ind Cas 403 This rule is applicable where a decree against ihe 
firm IS sou.ht to be executed against person alleged 10 be a partner AIR 1930 
Lah 343’ai2o Ind Cas 611 Rule >0 (i) is limited 10 the case of a partner Inmg 
at the date of ihe decree I R 1925 Smd 295*87 Ind Cas 992 , see also A. I R 
1931 All 6s«i93o A L J 1913,, 3 M 885 = A I R 1929 Mad 733 {F. B) ; 
105 Ind Cas 303 = 29 Bom L R 1296*310 9S6=A 1 R 19270 jBt Order XXX 
does not miliiaic against order X.\I, rule 30 A. I R 1925 Sind 293=193 L. R- 
1 = 86 Ind Cas 1013 This rule also applies to awards a^ostfixms they hivme 
the force of a decree A I R 1925 Sind 29 ; s 

also A. I R 1929 Smd 28=238 L R 422= 

to execute a decree under order XXI, r . . 

the language of s 38, Presidency Small Cause Courts Act AIR 1930 Bom 
412=32 Bom. L R 1009=120 Ind Cas 17 

Legal representatives of a deceased partner dving before tbe institution of a 
suit but after the '•'< __ „ , 

decree passed • . , 

Ind Cas 204 

be issued unlc _ _ - , 

his liability as a partner if he so desire A 1 R 1936 c'af 27^=53 C 714=39 C 


I 50. A. L R- 1923 Lah 379=9 Lah L J 165=26? L R 494=89 Ind Cas 


133' 


* IX of 1872 
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Where decree against a firm IS sought to be executed against an aheged panner, 
»ho denies the tiabiliiy. issue as to ins liability mu$t be first tnedr A I R 1927 
” i.-- . . . Ind Cas Sons of deceased 

, are liable to the extent of their father’s 

■ ^ . , , AIR *917 Sind 347=* to? Ind Cas 231 

Where decree against a firm mentions some ntembers especially it does not ex 
dude the habiliiy of other partners The only difference belneen the two is that in 
the httrr ns- ^ - ; . ' 


01 4 decree, the term “the Court which passed th* 

Court for the purpose of rule go 43 i\- 394 • • ' * 

35 = 61 lad Cas 40I Whether execution shoulc ■ ■ ’ 

IS to bi adjudicated not under order KXl, r . . ■ 

although nonces are sen cd oa him daring the cou ^ 

managing partner of a firm I R. 1929 Lah siS^lijInd Cas 536 

Ifa decree holder seeks m execute a decree against a partner personally he should 
proceed under rule 50 136 Ind Cat 72S«»33P UR 34a, see tlso A t, R t 933 

Lab 591 Holder of anard ctn enforce under Order 21, r 30 f2) by applying to 
High Court. 33 Bom L R 94(<»A 1 R >933 Uoin 433 , sec also 134 Ind Cas 
1026=13 Lab 327=33 P L R 592*»A 1 U J931 f-ah 736 In case of decree 
against a firm the decree holder can ours u* inv of the three courses regardless of 
I. 44 AIR 1933 Lab 4?z Executing 

• • with no ice Ml suit 140 Ind Cas 

• , see also 134 Ind Cas 1026=13 

U 736 Applicauoii for execution 

, , V. vf leave 10 execute decree against 

partaer 134 Ind Cas 1026=13 Lah 327-33P L R 593 = A / R 1931 Laii 736 
exfiarfe otder granung leave to apply for execuiion ts«<iihef tie decree nor has it 
the force of a decree • 53 “fiS Cas 

86s, see also A. I 99S = 120 Ind Cas 

833 , but see A 1 . K ihiy of contesting 

partner cannot be grant leave under 

r so A 1 R 192$ Rang 317 = 4 Bur L / 116=91 Ind Cas 77S Proceedings in 
. «ecu(e the decree under rule 50 (si is application in 

, 4 Lah 327=33 P L R S98=A 1 R 1931 Lab 

im court which passed the deciee and not from the 
^ — .4. Ind Cas 61=13 I’ b T. 7ji = ii Pat 58 os»A I 

R 1932 Pat 333. 

Leave of Court »s necessary before attachment can issue against properly m hands 
. - - ^ ^ 3t8 = A I R 1931 

• ed to be partner" m 

■ • * ’ . Sind 194 Decree 

u merely against firm 

143 Ind Cas 238=A I R i933Pesh 63 

51 . 1 .S 270 1 Where the properly is a nego lablo instrument not deposited 

AttKhMMoCaesotoW=.M- S “ Sr!,' ‘’“1''“? 
truments attachment shall be made by actual seizure, 

, ^ , and the instrument shall be brought into Court 

and held subject to further orders of the Court. 

8copo — Notice to the debtor that he should not pay the tnotiey due under the 
promissory , AIR 1928 Mad 

940 « 1928 •' . , ■ • . also A I U 1923 Mad 

317=86 M ■ . ■ W N. io=.V j„d 

Cas 189 . _ , „ Ibid 

52 tS 272 3 Where the properly to bo attached is m the custody of 

, any Court or public officer, the !Xtt:tchmpnt 

or dividend becoming payable tbere?^ ' 
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be held sub3ect to the further orders of the Court from which the notice 
IS issued 

Provided that, where such property ts m the custody of ^ Court, any 
question of title or priority arising ^twe n the decree holder and any oibet 
person, not being the judgment debtor, claiming to be interested in such 
property by virtue of any assignment, attachment or otherwise, shall be deter- 
mined oy such Court. 

Soon0— Unaer Order XX! ! JJ. properly m the custody of any Court mu be 
attached A I U loro Mad i Two or mote jodgtnent debtors can attach Iho 
Srae ncoocrlv li'j >“= '? aitacited is 

actually m the cuslot attachment being that the 

al.eiiauon oF the lo “F*" order of the Court and 

that It Confers no line nn •»“"«»*' , * 107^ = 25 CLj 593=21 

C W aS7v.4t Itid. Cas sr& , sec also 14 A. L J 236=33 Jnd Cas 723 
property in the fands 0/ a receiver or of an ofHcnl Assignee can also be attached 
Nvuh the petmvtbSian of the Court A I R 1930 Mad 4 • see A I R 1925 Bom 
344 = 498 638 = 528001 L R 54 S , *30 Ind Cas 836=12 P L T 3i8 = A I R 
1931 Pat 204 Nfoney m custody of Court is not assets m attaching Court unfess 
such money is 144 Ind Cas 252=37 

M L W 366= ' • see also 35 C W N 

517 Custody ' unless it happens to 

be the auachiOa . *933 Cal 814 This 

rule has ao application where receiver has been appointed to realise rents and 
profiis U 4 lnd Cas 143=60 C 345= A. t R 1933 Cat 4 * 7 . Question relating 
to the money vn ihe hands of the receiver can be tried only by the Court appointing 
tl p receiver and by no oiher i Pat 1 . J 4 W »35 l*td Cas 589 Decree bolder 
in another Court, is entitled to bo paid 


S Ca> 354=82 Jnd Cas 240. Executing 
Coutt enuat decide ihe question (if it is 10 issue) as to the ownership of property 
even if ti e same question was involved in another pending suit, inasmuch as rule 
does not override s 47 \ I R 1927 All 574=io»lnd Cas 179 Supardar Is not 

publ c otficcr AIR 1934 All 357 

53 I.S 273 ] (i) Where the properly to be attached a decree, either 
Mlttdtmrot „t dettero ““"'X ■" 'nJoFCe 

ment of a moitgage or charge, Ihe altachmenl 

shall be made, — 

(а) if the decrees were passed by ihe same Court, then by order of such 

Court, and, 

(б) if the decree sought to be attached was passed by another Court, 

then by ihe issue to such other Court of a noiice by the Court 
which passed Ihe decree sought to be executed, requesting such 
other Court lo stay the execution of its decree unless and until— 
(r) the Court which passed the decree sought to be executed 
cancels (he t otice, or 

(iij the holder of ibe decree sought to be executed or his 
judgment debtor applies lo the Court receiving such 
notice to execute its own decree 

(2) Where a Ceutl mate, an order Under clause (a) of sub rule (i), or 
receives an avpllcalion under sub head („■) of clause «) of the said sub-rule, 
tt shall, on the application of the creditor »ho has attached the decree or his 

judsmeoldtblor.proceed to taecote Ihe attached deciee and apply the net 

proceeds in satisfaction of the decree sought to be executed 

(3) The holder of a de-tee songht to be caecuted by the attachment of 
another decree of the ua ute specified to sub rule (i) shall be deemed to be 

the lepiesentatlve of the holder of the attached decree and to be entitled 10 

eaecute such allached decree to any manner lairful tor the holder thereof 
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(а) Where the pto[>crl) to be atuchcj m the execution of a Jccrce is a 
decree other tluii % decree of the nature referred to id sub-rulc (t), the 
atuchment shall be made, b> a ttatice b) the Court whi.h pasre 1 the decree 
sought to be exccuici, to the holder of the decree sought to be attached, 
prohibaing htin from transfemrg or charging t‘ a ‘anic in ari) waj . and, 
irhere such decree has been p^sstd b| any other Court, alro bj icndn g to 
^Ch other Court a notice to abjisin ftou caccuti g the decree ruughi lo 
bfl attached until ijcli notice is cancelled b> the Court fioni oh eh it «at 
sent. 

is) The holder of a decree attache J mJcr ihii rule shall kJ.j the Court 
executing ihs decree such nfarraa.io i and aid as r.a) rca»o lably be cc juiicJ. 

(б) On lheapihcatjonoflhchddtrofa decree rjj^ht to Ic executed 

uIaII u the Ccuii csling an order of altadin ent 

hJt^e ‘■««^’thtoi bound 

m de attached , and no fa\n ent ur ad)i.atu int cl the attached decree 

ntfnM ‘ . ' ■ . cf luch erder aficf receipt of 

,„-n ■■ ' ' ■ ‘ • Lr othertcue, it all U lur^m-td I > 

' in force 

N. B.—Fcf local amendments n AIMuI.v! < I Mlvir it»huu 

and Rangoon, Vide rn/ro 

Scope— Procedure 10 l>e fiitoAC I lu €wc <iuo j \1 /• , , ,« ic tcp t itia tied 
** P'ea by rule s^. a I u 1024 n»n,, •i-Mtuf t ; 1 1 tii 6-0 

noldec of decree fo? peymem M twoi'es <-\n tiMisJct Oericc -itittlic I ant ilie 
iraosfer i« not afTecied Uy Aiucltment vl U loarlai >-•71x1 736^9 p | r 

82**113 Ind Cas 673 This rule applies only where niortj.ikc j ropeny tj sooultt 

to be sold m execution oTmoney decree an I not vvhete it is ordered to 1e sold to 
satisfy moivga^e decree by leims of lUctec nscM 30 In I t-as 44% Auached 
decree must be executed and the net piokce 1$ 10 be -ipplic I toiarls s-iiibfaciioii of 
decree sought to be executed It cannot be soil 4S It 343 ^ 2s Don, L It 
r304“'59fod Cas 541 , see also 48 Ind Css 1S3 4 1 it L 3 32^ s i’-'i L W 
igl Transaction between judi,ment debtor and decree holder cannot be affecicd 
ifooiicc is not enen A I R 191* Mad 135*131. \V 34*oi Ind Cas 815 , see 
also (191S) M W N 874-301 L T 455-9 L W 33=48 Ind Cas 109, Adjust 
mem of deciee »Rtt us attxcUniem does not bmdauaching ctcdiiot whether noiice 
IS issued to judgment debtor or not (191^) M W N 874*24 M 1 T 495039 
L \y 32=48 Ind Cas 109 Proper course for decree holder aiiaching decree 
Cor maintenance charging immovable property is to apply for us execution 23 
aM L.T 355=47 l“d. Cas 630 

Person aiUchiPg decree becomes a representauve of the holder of the attached 
decree 15 enulled to ta' •> mnnrv out of the Court and certify payments A I R 1930 
All 659- 139 Ind Ca • /S'’'® ^ ^ K 

,918-85 ? L R S8i>=3S C L ; 109 

ftjostmentWiieen , , a , , ' f ^5'“ 

Vttached is prohibited out mt between the judgment debtors and the person 
attaching such decree A I R 1924 Fat 696=1$ P L T 631*79 Ind Cas geo 
?,f. .r. rovprfd hv rule is attached and executed as if it were other than that 


B*s decree but also under As decree uomtuieo. .w- r-' - i.- 

Cal 580*35 C L I 109=64 Ind Cas 780 Nonce to judgment debtor of aUached 
decr 4 is not ntcessary beCure auacbment comes into force Clause 6, of rule 53 
means that Court will not rccognifc payment or adjustment only alter the 
judgment- debtor under the attached decree receives notice of the order 
attalihment and that payment or adjustment made in ignorance of such attachment 

should be regarded as payment or adjustment properly made under the decree lo 
the rightful person A I R 1917 Mad 7*3* $0 M 677“S3M L J 150 = 26 L w. 
103*103 Ind Cas 502 This rule does not prohibit the holder of a decree for 
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paymeiu of money from transferring ihc decree attached The transferee pending 
attachment can well apply for e\ecmion under Order 21, rule 16 of the Code A I 
R 1921 Pat 1 = 7 pat 726=9 P L T 822=il3lnd Cas 673 , see also A, I R 
1927 Nag 132 = 23 N L R 20=99 fnd Cas 635 Preliminary decree directing 
taking of partnership accounts involving payment of partner’s share in money is 
decree for payment of money within this rule AIR 1929 Mad 641 = 52^ 
563=29 L- W 823=57 M L J 264=116 lod Cas 343 Decree m regard to 
immovable property is not immovable property 44 lod Cas 2S2=i6N L ^ 7* 
Attaching decree holder is not bound by compromise between parties of attached 
decree during proceedings for further leave to appeal if judgment debtor had notice 
of attachment 141 Ind Cas 625=1932 A L J 792 = A I R 1922 All 82 , see also 
141 Ind Cas 125 = 350 W N 9S5*“S9f' i464=A I R 1933 Cal 39 AtUchmg 
creditor cannot proceed under Order 21. rule 53, where judgment debtor becomes 
insolvent 145 Ind Cas 693 = 29 N L R 303=A I R 1933 Nag 229, mere 
preliminary decree in partition su t is attached, procedure under rule 53 (4) is to be 
followed 133 Ind Cas 181 = 530 934“A I R 1931 Cal So see also 10 OWN 
664= A I R 1933 Oudh 349. Money decree can not be sold The procedure laid 
down in rule should he followed 141 Ind Cas 37=12 Pat 36=13 P L T 612 = 
AIR- 1932 Pat 349 Where an exparii decree m favour of the judgment is 
attached and subsequently the exparie decree is set aside but finally the judgment 
debtors obtain a decree after contest the attachment of the attaching decree bolder 
revives with the passing of the contested decree AIR 1933 Rang 346 Where 
decree IS attached, adjjstment of such decree, if not certified cannot be recognized 
14s Ind Cas 525 = 11 Rang 42o=A I R 1933 Rang 239 Where order and 
attachment is valid, it >s immaterial uheiber adjusiment is prior or subsequent to 
attachment 134 " • 

holder attaching t 

83 Attached deci 

holder hut only ic e ‘ 

1934 Lah 142 , see also A I R. 1934 Cal 140 Attachment of decree is not a 
stef^m aid of execution of such decree. AIR 1934 Cal. 234 


54 [S 274] (0 Where the property ts immovable, the aitacbment 
shall be made by an order prohibiting the judg* 
meat debtor from transferring or charging the 
property in any way. and all nersons from taking 
any benefit from such transfer or charge 


Attachment of immovable 
proper ty 


(3) The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode, and a copy of the order 
shall be afhxed on a conspicuous part of the property and then upon a cons 
ptcuous part of the court bouse and also where the property is land paying 
revenue to the Government, in the office of the Collector of the district m 
which the land is situate 


N B For local amendment in ^llihabad, Bombay, C. P, Lahore, Oudh, Pesh- 
war and Rangoon, vide infra 

Scope — Altachmen. is meant 10 place property m cuUodta lezis and us effect 1$ 
to prohibit alienation by judgmcni-debior AIR 1927 Mad 190=24!,. W 8-,6= 
99 Ind Cas 656 It does not giv c any inle 

345= 1 16 Ind Cas 271 , see also A I R 19 ' ■ , 41" 

6^6=90 Ind Cas 1037 Court is not m 

rule 54 A- 1 R 1926 Sind 199 *9 SLR 35~7® lud Cas 380 Occupancy 
right created during attachment of properly is invalid as prohibited by rule 54 
13 R D 429 Mere order does not complete attachment until followed up by proce 
dure laid down iQ order XXI r 54 AIR 199 Bom o9S“53 B 851 = 31 Bom 
L R 1111 = 123 led Cas 510, AIR 1927 Mad 450=99 Ind Cas 9S9 , see also 
A 1 R *93* 58=9 Pat 860= IS P L. T 398= 129 Ind Cas 142, A 1 R 1929 

All 846=122 Ind Cas. 679 . *938 Pat 600=8 Pat 1 = 9? L T 523=111 Ind Cas. 

707 *104 Ind Cas 340= A 1 R 1927 Cal 885, A I R 1925 Lab 583=7 Lah L. J 

zoi = -6P L R 7-6=88 led Cas 3»« » 77 Ind Cas 879=A I R 1923 Lah 

671 AIR 1923 Lah 433=5 Lab L J 200=72 Ind. Cas 452, 70 Ind Cas 

t27 ’ 34 Ind Cas 34 , 39 Ind Cas. 34 , A. I R. 1934 Cal 251. All the other 
fomalilics having been observed mere failure to post copy of attachment 
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order in office of Collecior does not make aiUchment invdlid AIR 1923 Nag 
73*69 Ind Cas 563 Inierest of mortgagee is interest ia land A I R 1929 Cal 
227 “ 33 C W N ^4*560 324=»ii7 Ind Cas 854, biit see A I R 1924 Mad 
2I7=4«>M 736«{I923)M W N 463*45 M L J 263*75 Ind Cas 86g Mon 
gagor's equity of redemption is immovable property A 1 R 1921 Cal 801*33 
C L. J 7*62 lad Cas 167 Undivided share of co'percener is attachable 10 L W 
■■ I e, when copy of order is 

. . 844=37 M I J 375 “ 2 b 

(F B)=53 Ind Cas 207 

' J 387*48 Ind Cas 232 , 

but see 53 Ind Cas a37*42 M S44, (F B) It is not necessary to beat drutnat 
(Idle of sale procliuiaiion ofsale bj beat of drum being sufficient 2 U P L R 
(All) 147“ 56 Ind Cas 523 Rights obtained subsequent to attachment is void as 
against claims under It under s 54 C P Code. 55 ltd Cas 481—7 O L J 1 = 23 
O C i 3 Idemificaiion must be proacd when fact of attachment 'S in question 
• ~ >3 ^Vbere compromise 

nmality of attachment 
properly AIR 1921 

rule 46 and not under rule 54 144 tnd Cas 17$“< 
transferee without notice is not affected by ait 
In case of resistence to proclamation by beat ^ ^ - r 

adjacent to property for attachmen is sufficient 136 Ind Cas 335*8 0 W N 
*3S3“A I R igja Oudh 76 U here judge ordering attachment fell ill and notice 
was is<ued in form ordered by Judge bui by signed by Court reader lor Judge, this 
does not prevent attachment from being effective 134 Ind Cas 506*9 Rang 140* 
A I R 1931 Rang 185 Decree holder can attach property of the judgment debtor 
in the custo ly of receiver appointed in a other suit with the leave of the Court under 
this rule 144 Ind Cas 142*60 L 345- A I R 1933 Cal 417 


Removal of attachment after 
satisfaction of decree 


56 IS 272 ] Where— 


(a) the amount decreed with costs and all charges and expenses 
lesuUtng from the attachment of any property are paid into 
Court, or 

{ 6 ) satisfaction of the decree IS otherwise made through the Court or 
certified to the Court, or 
(r) the decree is s*t aside or reversed, 

the attachment shall be deemed to be withdrawn, and, m the case of 
immovable property, the vTiihdrawal shall, if the judgiQe it debtor so desires, 
be proclaimed at his expense, and a copy of the proclamation shall be affixed 
m the manner prescribed by the last preceding rule 

N B For locvi amendments in Allahabad and Oudh, Vide tn/ra 
Scope — Rai ’ ’ merely by parties' 

consent out of C AIR 1927 Mad 

648*30X1 LI .for which attach 

ment was effecit - _ ^ vstalment not then 

due A I R 1928 Nag 65*10$ Ind Cas 799 Attachment is not withdrawn for part 

165 Court s losing territorial 
Mad 852 = 30 L W 649*125 
wn between money voluntarily 
pa*u uy juug L aitschment and both of them 

ate assests under s 73 AIR 1930 Smd 300=128 Ind Cas 6S6, but see j6 R 
tvfi=nBom L R 1193 Confiimanon of trial Courts decree m second appeal, 

led, by first appe) 

. . 3as 386 Dismissal 

38 Ind Cas. 3oo= 

21 M L T 88* 5 L \V 204 , see also 44 Ind Cas 566 *(r 9 i 7 > '1 'F N 816 , 35 lod. 
Cas 240-3 L W 601 

C C H Vol I— 76 
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Tile transferee pending 
i6 of the Code A I 
as 673 , see also A I R 
iminary decree directing 


decree during proceedings for further lei ^ 

of attachment 141 Ind Cas 615=1932 A L J 792=='A I R 1922 All 82 , see also 
141 Ind Cas J25=»3SC W K 955=59 f' *464 A 1 R 1933 Cal 39 Attaching 
creditor cannot proceed under Order 21, rule 53 where judgment debtor becomes 
jnsolveni 145 Ind Cas 695=2914 L R 3o3*=A I R 1933 Nag 229 Where 
preliminary decree in parlitioh su t is aUachecf procedure under rule 53 (4) is to be 
followed 133 Ind Cas 181 = 53 C 934*=A 1 R 1931 Cal 80 see also 10 0 W N 
664= A I R 1933 Qudh 349 Money decree can not be sold The procedure lad 
do vn in rule should be followed 141 Ind Cas 37=12 Pat 36=13? L T 612 = 
A I R 1932 Pat 349 Where an rarjj 
attached and subsequently the expartt 


A 1 R 1933 Rang 346 Where 
not certiSed cannot be recogn zed 
145 S*S=tt R^ng 420=A / R 1933 Rang 239 Where orderaod 

attachment IS valid it is immaterial whether adjustment is prior or subsequent to 
attachment 134 ’ Decree 

holder attaching 934 Nag 

83 Attached deer decree 

bolder hut only in A f K 

1934 Lah 142 , set I i not a 

step m nid of execution of such decree AIR 1934 Cal 234 


54 tS 2741 (i) Where the properly is immovable, the attachment 

shall tie made by an order prchibiijng the judg 

’“''"O™'"'' Blent debtor from tiansteii.hg or ch^g.Bg the 
^ ^ ^ property in any way> and all netsons from taking 

any benefit from such transfer or charge 


(2) The order shall be proclaimed at some place on or adjacent to such 
property by beat of drum or other customary mode and a copy of the order 
shall be affixed on a conspicuous part of the property and then upon a cons 
picuous part of ih* court house and also where the property is land paying 
revenue to the Government, rn the office of the Collector of the district m 
which the land is situate 


N B For local amend nent in MUhabad Bombay C P Lahore Oudh, Pesh 
war and Rangoon vide tn{ra 


cusioctia Ugit and us effect is 
27 Mad 190=24 L W 836= 


656=90 Ind Cas 1 037 Court is not » 

rule 54 A 1 R 19268106 ipg^-ig SLR 35 = 76 Ind Cas 380 Occupancy 
right Created during attachment of piopctly is invalid as prohih ted by rule 54 
13 R I) 429 Mere order does not complete attachment until followed up by proce 
dure laid down ID order XXI r 54 AIR 1929 Bom 395=53 B 851 = 31 Bom 
L R jirr = J23 Jad Cas 310, A I R 1927 Mad 4^o=99lod Cas 989 , see also 
A 1 R 193* 58=9 Vat 86o=iaP L T 398=129 Ind Cas 142 AIR 1929 

All. 846=122 Ind Cas- 679 iprSPat 600=8 Pal 1 = 9? L T 523 = 111 Ind Cas 

707 104 Ind Cas 340=A 1 R i927Cal88S, A I R 1925 hah S83*=7 Lab L J 
xoi = 26P L R 726=88 Ind. Cas 321, 77 Ind Cas 879=A I R 1923 Lah 

671 AIR rpsjLah, *23=5 l^h L J 200=72 Ind Cas 452, 70 Ind Cas 

wt’ 34 lad Cas. 34, 39 lad Cas 34 , A. I R 1934 Cal 251 All the other 
(orrnaliiics having been observed mere failure to post copy of attacfiment 
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order in office of Collecior does not make aUtchment invilid AIR 1923 Nag 
733^69 lod Cas 563 Interest of inoilgagec is luicrest ia land A I R 1929 Cal 
W N 44=«56C 224=117 Ind Cas 8 S 4 . bdt see A I R 1924 Mad 
ai7 = 46M 736=(i923)M W N 463=4$ M L J 263=75 Ind Cas 869 Mon 
gager’s equity of redemption is immovable property AIR 1921 Cal 801 = 33 
C L. J 7=62 Ind Cas 167 Undivided sliare of co*percener is attacinble 10 L W 
<49=53 Ind Cas 336 Only \\lien proclamation is made 1 e , when copy of order is 
fixed as in rule 54 the atiachmcni is complete 43 M 844=37 M I J 375 = 26 
M L T 281-10 L W 39i = (i9i9) M W N 678 (F B)=S3 Ind Cas 207 
Prodtmation IS only ministerial act 43 M 1 = 35 M L J 387=48 Ind Cas 332, 
but see 53 Ind Cns 337 = 43 M &14. (F B) It is not necessary to beat drum at 
time of sale, prochnntion of sate bj beat of drum being sufficient 3 U P L R 
(All) 147= 56 Ind Cas 513 Ri^^hts obtained subsequent to attachment is void as 
against claims under It under s $4 C P Code. $$ Ind Cas 481 = 7 O L J 1 = 23 

O C 18 Ideniific.tt on must be prosed when fact of attachment is m question 

I 303 \Vlicre compromise 

* formality of attachment, 

4. • - - ig property AIR 1921 

Pat 320— 2 P L T j 3 =$ 8 Ind Cas 299 Mortgage debt is to be attached under 
rule 46 and not under rule 54 144 Ind Cas 175= A I R 1933 Rang 61 Bona fide 

transferee without nonce is not aflected by attachment A I R 1933 Rang 198 

In case of resistence to proclamation by beat of drum proclamation in loud voice 
adjacent to properly for atlachmen is sufficient 136 Ind Cas 335 = 8 0 \V N 
. oent fell ill and notice 

t reader for Judge, this 
. 506=9 Rang 140= 

u the judgment debtor 

to the custody of receiver appointed in another suit uth the leave of the Court under 
ihisrule 144 Ind Cas 143-60C 345=A I R 1933 Cal 41? 


Removal of attachment after 
satisfaction of decree 


55 IS 272] Where— 


(a) the amount decreed with costs and all cliarges and expenses 
resulting from the attachment of any property are paid into 
Court, or 

(^) satisfaction of the decree is oihernise made through the Court or 
ceitified to the Court, or 
(f) the decree is s“t aside or reversed, 

the attachment shall be deemed to be withdrawn, and, m the case of 
immovable property, the withdrawal shall, if the judgtneil debtor so desires, 
be proclaimed at his expense, and a copy of the proclamation shall be affixed 
in the manner prescribed by the list preceding rule 

N B For local amendments in Allahabad and Oudh, Vide infra 


jurisdiction does not end attachment AIR 1929 Mad 852 = 30 L W 649=125 
Ind Cas 90 From r 55 no distincium can be drawn between money voluntarily 
paid by judgment debtor and money realised through attachment and both of them 
are assests under s 73 AIR 1930 Sind 000=128 Ind Cas 686 , but see 36 B 
■ "in second appeal, 

ied, by first appel- 
' * • -ris 386 Dismissal 

— r — J — 38 Ind Casa aoo= 

21 M L,T 88=5 L W 204 , see also 44 Ind Cas 566=(i9i7) M W N 816 at Ind 
Cas 240-3 L W 601 ’ 

C C H Vol. 1—76 
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00 ' (^27<{ osre iha prcpiriy alUcasi is carreat coin or currency 
OrJsr ’unrez c: cs-n ooScf, tae Cca:t al any time during 

d c=rrca:v‘ ;a parT cf ite aUachment, direct that 

aa_c? decree. ' sjca C3*a ci D?les, or a part thereof sufficient 
, . , to the decree, oe paid orer to the parly 

ca::i.sd cade: the ceares u re>ae.re taesiare. 


eatitlsd cade: : 


57' [-'TrJ. Wbere i=y prapeKy has b*ea atuched xn execution of a 
^ .u cecree ict by reason of the decree-holder’s 

'* - cerialr dreCoart** unable to proceed further With 


th? aycv a .aa «x>a:t.-a» i: aiiU c«hef duau»s the application or for any 
scffi i— the jc-oc«d*a5s to a fwilare date. Upon the dismissal 

jc h ar-'. at.ca'ue itschmes: shall cea>e. 


K B — ' V Jooala=rodc:ia s in C P OaJb, Pcshaar and Rangoon, side tnfra 


Scockv — Tb-i nca ay?*' jujJimsai before jad^msat under order 38, 

r t 4:\1 I -.*4 M M U N Co3=j5 M L. J 33;«8 L W 

5>0»4'' 1 * Can *': » *4 *■“'1- J4?***^ C L. J 86, salad Cas 

Xsi-:' Vt I J i-i:4 Alt Soo»rr A L j S33«So lad Cas 106, 


VlRivr.*. ^<-750- 4ii-lH I-J- tax lit AIR ipaS Mad Wo-rp^S 

\k W N *-i- _ g, ,_J Css. QI=i 7 M 


^*1 u V R. e'TiV=i S.‘u3-»*^ InJ Ca^ > 83 Ind. Css. 9^=47 M 

4>i 'v va-. »44*" V L K. \liX4';4 (F b ) , 134 Ind Cas 9p»»55 B 69J=* 
\ I 't o ' \ LR.*»30. Thisniledoes aoi appf> unless ihere 

' * ^ ^ V' ''J . , V» •ztmiS V 65S-34 A L I SOImOf 


.id u '‘tv ‘v\--r:V'n.R :Vt- 4 s i 

i^.U, 'V'*.', i''*,f;,pV. aoa D.>-:i.»si of execuuon relMses the atUctt- 
i.>d tax I '3 A I V v»,.n, .Ks!l «ase’ shall aonlv onlv 


, fs« atuchuieit « 'JJ'd ^ f R, '933 Ran? 
NxioaMOCeehrgsv'ercmerel) shehed and not 
xt iv'V l«J 574 Dismissal of appir- 
i«six.utuv wakes iirachmcm before judgment, 
* \ I K torn Horn 455"3* Bom L. R Jioi« 
. Dom L. R J209‘^i22 Ind 
Legal consequences of d's 
of conuary order. AIR 
, A I R 1930 Rang 32$=* 


HM\l ^ 't. VOX 


itr ilcuils, IS not dismissal 
. . led m this wlc is besides that 

,Vl ‘ ' ■■ ■ _ ; .^,..^e'l»r.cl«J«W5 teqii«t w sfrike 

1 10- 0'-''^: ^Vv V .1 xxf Vld 'AMO X to exc^we. it . A b R* 'W > 


\V \\Vv.N-97l«l TV0T7 Mad Tors 

•“I'x* . . M • * ■. nnfl doCS 


yJlcTthc old Code 'Itachmem 

ciTecl and does 
* c yt Ini Cas 

. R 1933 

af decree holder 
.hast took away 
' ■ nder the role 

, . 4 - ■ Ind. Cas 449 i 

. \ I R »9« ‘A“ Dismissa 

I >»-'4 .M.rhmenl aS ajTaiflSt 


• i « \ "jI'v t R 1953 All 63 Dismissal 
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ih rd party such as objector A. I R 1925 Mad M L J 6i6<a(i92;) 

M W N 406=87 Ind Cas 635 Private sale made after suspension of execution 
subsequently revised. IS invalid as revival is retrospective A I R 1926 All 734= 
48 A 093=24 A. L J 90t = 97lnd Cas 102 

Attachment ceases on dismissal by Collector to which the rule applies A 1 R 
1923 Nag t8=6S Ind Cas 643 , see also 64 lod Cas 420=4 N L J ii8=iS 
N L R. t52 = A.I R 1922 Nag 267 Dismissal on decree holders agreeing to give 
time, mahes attachment cease A. I R 1923 Pat 446 = 4? I T 418 = 71 Ind Cas 
SSi Default of decree holder m appearance at sale or to bid is not witbin the rule 
A I R. 1923 Mad 703-45 M L J 3<3-{>923) M W N 529=75 Ind Cas 491 
Attachment continues if execution is discontinued not by decree holder's default 
but on account of a claim case 46 C 64=270 L J 145 = 44 Ind Cas 249, see 
also 23 O C i66=7 O L / 337— j7 lad Cas J09 Generally attachment 

cannot be either made or unmade by mere writing and signing of dismissal 
order without its communication but where u can be so removed it can 
also be revived, or continued under inherent power of s 151 where court 
has poner to revive A I R 1922 Nag 367=18 N L R 152 = 4 N L J 
118=64 lad Cas 420 Attachment of property made prior to setting aside of 
sale on ground other than decree holders default, revives on a fresh execu 
lion petition being put in Court 3 Pat L J 3to=(i9i8) Pat 343 = 45 Ind Cas 
589. Whether order of altachm nt 1$ subsisting depends on the facts of each case , 
and presumption is that it is in force unless withdrawn or dealt wuhon merits 31 
Ind Cas 911 Dismissal of an applicaiion on the sale being stayed pending an 
appeal has not the elfcct of removing the auacbment 3^ Ind Cas 240 , so also 15 
Ind Cas 49, 9 Ind Cas 358 

/iivetUgUtM of daunt and objections 


58 [S 278 1 (1) Where any claim is preferred to or any objection is 
, . , , made to the allachmcnt of any property attached 

and objic 'ioas m attachment executaon of a <Jcctee on the ground that 

of, atuched property property is not liable to such attachment, 

the Court shall proceed to investigate the claim or 
objection with the like power os regards the examination of the claimant or 
objector, and in all other re>pects, as if he was a party to the suit 

Provided that no such investigation shall be made where the Court considers 
that the claim or objection was dosignedly or unnecessarily delayed 

(2) Where the property to which the claim or objection applies has been 
advertised for sale, the Court ordering the sale 
pon men postpone it pending the investigation of the 

claim or objection 

N B —For local amendments 10 Allahabad C P, Lahore and Oudh vide /«/ni 


Scope and object. — ^Tlie procedure referred to m this rule is merely permissive 
A stranger whose property has been seized under m attachment may apply under 
this rule but Ins failure to do so does not m any way aflect his right to take any other 
legal alternative 18 Ind Cas 949=170 WN S4i=(igi3) M W N 406 = 13 ML T 
406=11 A- L J 417=170 L J 472=15 Dom L R 472=184 P L R 1913=40 
^ • e IS governed by rule 

5 47 AIR 1929 

• ■ • R 1928 Rang 29= 

„ ^ 1064=107 Ind Cas 

357 , AIR 1927 Oudh 120=40 W N 102=2 Luck 145 = 100 Ind Cas 464, 
AIR 1926 Mad 355—9* Ind Cas 414, AIR 1927 Lab 895 = 28 PL R 121, 
A I R 1925 Pat 482 = 3 Pat L R 90=87 Ind Cas 743 , A I R 1925 Oudh 
618=280 C , 59=47 M L J 720 = 

20 L W 864= . • « R 1924 Lah 589-75 

Ind Cas 747 , ■ 440 = 73 Ind Cas 419 

Order under r rejudteUa A I R 

1923 Mad 562=44 M L J 588=372 Ind Cas 5^3 An order dismissing an objection 
of whatever kind under this rule comes under order 63 (1930) A L J 1322 = 10 
Ind Cas 200, seealsoA I R 1931 Oudh i (F B) = 7 OWN ii73-«3' Ind 
Cas 77 In a sun under r 63 validity of aiiachtnent also can be challenged A 1 
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CvOi 


V L i‘“,^ F” 5,*^' “ '“J Ci» «:o-( ij' L. J „L,3 

ssT' 1“ 

A ■. ‘r r ™i; 

o'nTs.r r. I'l icViwUi, 


bjt on account of a claim caie 46 C 64>«i7 c"T ‘I'C'cc li >1 let • ilcfjult 

iW -7 O L J 337 -J 7 li,| C»; »»l Cm 34)1 sco 

:r mai^e or unmale l»» 1, r»»» ntHilimciit 


also 23 O C u u j 3J3**J7 III I Cs» c i 1 “ • *'■'' 

cannot be ciil er maJe or unnule by 11 cie wniiiii. u, 1 !I*"i nttulimciu 

order without its communication, but wicic « can ba , ilisinlinl 

also be rctnscJ, or coniiiut/l un.lcr inicicni iw^cr if t 11^”"’'/ * 

has power tn revue VI R t^ji Wa^ 3',7-id •; I. V 
118-64 Ind Cas, 420 Xiti'-hme t «f jo.cny ml# 1 mr Ij iai] fj !,i 1 ^1 

sale on ^ounJ oilier ilnn decicc 1 l‘<(» ,Ui.,|i, ,r i'" 

lion p«mon bcin^ put m Cojir 3 j .t | j ,,,1 , ,, iV, ”'V' .“‘f ' 

589 'Noether order of tittchii itii»i*»» I u | * •!» 

and presumption 11 tbit it is n fmc unl'-»» - * - , I, .1, J , ‘ ' i.n | 

Ind Cas git Dismissal of m 11 i, 1, . 1*'*'*,'* ** 

appeal has not iheelTcet ofr- ». 1 1 |'’r‘ *' M I •" 

Ind Cas 49 . g Ind Cas , S'! ' •'■•I*' If 


68 tS 278 1 i\) Wli f 
Investigation of chi ns to 
and objections to nincl me 
of attached propcriy 


/ /. 


i«/ ////ll/ll, 

r f II I 


m ,1 , ,1 „ 7', I "y 'll; I, | 

such vroii t(y H IIU I|,||, I I I'l/lllll Hill 
. . , .. Ulc Cmn shill pro ul Jolnv,o(/. 

objection svith the like power astuunrils the cxvi,u,,,i' , ’*'(1,'* „ 

objector, and m all other re pucts, i, tf hu wvi i pitiy t,, , ^ Win ,„t 

Provided that no such invcstigntion shall bu ma j^i ’/ 
that the claim or objection was designedly or uiincuiufii^ ,j • *nil i 
(2) Where the property to wlaicU tlio claim ,ij ^ 

_ advcrtiscil for ••»1. .1 


Postponenaent of sale 
claim or objection 


advertised for sak, * I *4 I, 

mfi\f rvivinnn.i >> . . '^'Ill Ijiljil, , 


may poslpony u 


N B — For local amendments m Alhhibad C p j jj 

Scope and object —The procedure reftrre I lo ]« ,1 1 'b » / /.^ 

A stranger whose property has been scucil unJe, ^ * »-»•//, « 

this rule but his failure to do so docs not n any waww, *** ^ i ' i'*' 

legal alternative 18 Ind Cas 949 -»i 7 C\VN 

406=11 A. L J 417*17 C L J 472 = uIJom I*r ^ if 1 /'*" jt- 

. . ‘V* *7 * 

*• V, / * 4 / / J , 

357 , AIR i9270udh 120=4 O W 

A I R 1926 Mad 355"91 Ind Cas 414 \ - 

A. I R 1925 Pat 482=3 Pat L R 90=87 iViV’^^ 

618=28 O C 175 = 85 Ind Cas 997 , A | 0““ > / 

20 L W 864= 1928 M W N 551 = 84 Ind &, ^ 

Ind Cas 747 , A I R 1923 Bom. 381.^ ^ j 

Order under r 58 if not challenged by re _ w. > 

1923 Mad 562 = 44 M L J 588=72 Ind 

of whatever kind under ihis rule comet .•* ' ./-i. 

Ind Cas 200 , see als R> 19310^”^-^ 

Cas 77 In a suit uo vahdiy^ L 
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R 1927 Mad, 450=99 Ind Cas. 989 , see also loo Tnd Cas 298= A I. R 1927 Lah 
J90 Where aUachmenl IS wiilidrawo after objection rule 63 does not apply A I R 
1930 All i77“i93oA L / J94=»IS2 fnd Cis fidj Enquiry under tula 5S is 
summary, and suit under s 63 is m the nature of appeal A.I R 1926 Nag i97»-9oriid 
Cas i96;5eealsoA I R 1924 Lab 367= 13 P. w R 1923 = 71 lad Cas.4S,A.IR 
1923 Pat J52«i P L R 51 = 3 PLT 832 =7o Ind Cas 332 , 41 M 849=35 M L. 
J. 231 = 24 M L T 134=8 L W 197 (F Bj=47lnd Cas 1000. 6 L W 5*8=42 
Ind Cas 554 Order XXI, r 58, is not applicable to decree on mortgage by sale. 
A I. R 1930 Mad 712=125 Ind Cas 559 , see A I R 1929 Lab 760=116 Ind. 
Cas 882 , A 1 R 1929 Lah 167=117 Ind Cas 815 , A 1 R 1926 Nag 423=* 
22 N L R 94=97 Ind Cas 178 , A I R «924 Oudh 394=11 O L J. 240=83 
Ind Cas 869 AIR J932 Pat 408=1 Pat 159=70 lad. Cas 306 But order 
XXI, rules possession prefenng an objection. 

II Lah 365 see also A I R 1927 Pat 51 = 

97 Ind Cas ^ ^ jlor as trustee for third person is 

under erder XXI, r 58" A 1 R 1930 Nag 293= 13 N L J 205 = 27 N. L. R 10 = 
128 Ind Cis 401 Properly under aitachment claimed under a deed of sale if not 
proved cannot be released from attachment AIR 1930 Cal 390=34 C VV, N. 
254=127 lod Cas 670 This rule afford summary remedy and persons seeking 
remedy under rule 58 must abide by advantig^'s and disadvantages of the remedy 
11 Lab 369=*31 P L R 752='*2oInd Cas 679 Objections to execution must be 
made at the earliest opportunity and cannot be slhwed to be brought piecemeal 
unless they c.innot be brought at once A I R 1930 Mad 303 = 121 Ind Cas 845 
Question of possession and not of mlc should be decided A I R 1929 Nag. 66= 
115 Ind Cas 167 , A I R 1928 Mad 163-54 M L J 321=27 L W 536=103 
Ini Cas 67. I03 Ind Cas i2s»A I R 1927 Nag 286=10 N L J. »S5i*3 Cur 
L. T 214 — 64 Ind Cas 66 , A f R 1925 Mad 5 83 = (i92S)M 'V N 599=48 M L. 

J 603=31 L W 330-87 Ind Cis 180 But question of tiile can be incidentally 
enquired into AIR 193; Sind 114=98 Ind Cas 888 , see also A I R 1939 
Pat. 383=ii9lnd Cas 909 , A I R 1929 Mad 383=119 Ind Cas 33 Court is 
entitled to go into Oie question of A LR 1929 Pat 273=**9 Cas 9^ 

Objection on the ground of adjustment need not be made separately A. I R 
1939AII 79-113 lud Cas 760 

le of s 170 of B T Act A. I. R 
102 • * • T 717=95 Ind Cis 303 t see also 

A . . • ' . lad Cas 203? 3 Pat L R 329=7 

Pit ' . • under s 58 is summary ana suit 

urn’ 1926 Nig 197-90 Ind Cas 196. Order 

under r 58 even against 1 niorigiKe decree holder is Inclusiie il no suit is brought 
A I, R 1936 Mad 591-93 bill C‘S 335 Auorder dismissing 1 claim as loo Tate 
Ina lolic set aside wtiliin one ycir A I R 1928 Mid 525=110 Ind. Cas 567; 
8 coi 1 io 66P U 1916-117 P W R 1916-35 ImL Cis 321 Objcctioa by the 
, ' , * tiichcd property is a trust 

. * ■ ■ ' » • under s 47 3S Ind Cas, 

■ ■ ■■ • possessed of the property 

. ' , ■ » ■ - . 4 Ind Cas 446. Attachment 

hting uiiiiei cspiaiy In a iiinilgiHO dcirco for sde, r S3 does not apply. 23 P. 
Wi II 1918- 51*1 U 191 ■ .* • " . see ilso 2 U. P. 

J., U, hIi ) '/O- 55 In I . 4 ■ C-js 452=1932 M. 

W, N.JSK/’-A I It igi. ■ . under rule 58 (1) 

■ • ' . ^ lion has once been 

• "sed disiiiissi] ifter invest gaiion being 

. ■ • f r 41-39 Ind. Cis 345 Order of 

• s on (he },round lint the objector did not 

, ' • ii|,bl on {he siinc in nine is conclusive. 

4'» A. A, 1, J jvo-4|bil Cii* lo»5 Onicr dismissing fithcr's objcciion 

lining • 'III' jiiiliPi till a in l« hiiiind by i)i« oMcr A ) K. 1934 Lnh 193. In a 
il«i(<:U(>Uili«l l•’^d hill I'lijriilnii by wcviilor ilni dcires ctniiot be executed 
iig ilii^l lili'i If <)M*i imdi’i * 57 tu I uul liihlcr older at. rule 58. I R. 1934 Cal. 358. 

Wllfii* lui U liU' '**> **b'u |H0| ctiv, deuce bidder must prove (hat the 
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of unsu(xcssful claimant ij by suit 36C \V N toj4=»s6C L. J 350-1141 Iml Cis 
‘ ^ Objection can be ni.cii urder s 44 Etilcncc Act 

against him K-as pissed niihouc jutis Itciion ij6 In 1 Cis 353—1931 
L. J Oj3sajj,\ I R AU 6g^ Court cinnot dismiss objections 

summarily on supposed ground of delay widiout giving objector or his pleidcr 
opportunity to explain dclaj 145 Ind Cas 444-1933 /V L J 1177-A J Jl 
’933 All 751 In case of objection to ictachment of property under rule $8, 
Migmratc IS bounl toimcstigite claim 144 Im! C1S8S3-1933A L J 263- 
, , *933 '^1 >33 • A I U 1931 Ring 310 Where attached property Ins 
^rtady been transferred the proper rented) is for the transferee to object under 
Order -I mil* m<? Inl Cm S47«C4 A 874-1012 \ I I 6ot-A I R 

»9a2 I ' , . . I 

26* , , , 

3S4- 1 , , 

ment of lights of real o»ncr be can piv money under protest and seek proper 


LoT.ri .n -i^-A 1 R i933SmJ 19S W here attachment is by Resenue 

Inrt If, »« atnchnicnt (5 entcrfiiiiibJc 139 

^ M U W 6,5-A I U 1933 Mad 716 

n a rent-decree objector claiming iiiie i> tenure cannoi co le nlcr Orlcr’i 


role 58. 142 Ini Cas 40-13 f* L T 643-M > ai 79J 
Where decree holder d d not object to ot il l»jc 10 t 10 


. \ I K 1913 I a 

.. i 10 auach icu i iliout appli 

cation tn writing, Ic cannot sils<.qK 1y »r-e 0 »t t i writci iiilcaiioi was 

subroiucd 143 Ind Cas -02- \ Ik 933 b >1 uO Wlicre order on ter rule 58 

>s passed ivuhout considerat on of cvid« cc Co irt w II interfere n revision 

142 fad. Cas 628—141’ L T 70— N I K 19 

under this rule Court should invest i^atc int 

objection and dismiss execution 14$ (nd Cas 

objection is disallowed and sale held under ^ 0 

brought wiibm one year 141 Ind Cas 253 — 33 P L R >033- ' f R ’933 f-ali 
75 Mere attachment docs not give reversioner right 10 sue for declaration ihat 

It shall not affect his reversionary rights 136 Ind Cas 265 — 13 Lah 534—33 

P L. R 46-A I R. 1933 Lah 179 After final decree for sale of property t ndet 
Order 34. rule s, objection under Order 21 r 58 to sale of property cannot be 
enter aiiid M3 ind Cas =46-33 1’ L R «68-A I R i^93» 6l8 Court 

aiuching debt cannot inquire into existence of truth of debt 136 Ind Cas 
337-6t®M L J 863-34 M L W 9o6-i9J5 M W N aSo-A I R 

1932 Mad r6g Small Cause Court is incompetent to attach or decide 

obieciion to attachment of immovable AIR ’9*4 Cal 193—28 L W N 
16=80 Ind Cas 300 Claim petmoo dismissed for default can be restored to file 
A.I R igzdMad 7i5*=47 M 6Si=47M L J 13=34 M L T 3p9=>9 L W 
685=79 Ind Cas 8i8-i924 M W N 479 A claim or objection under Order XXI 
r 58 must result in an order passed either under r 60 or r 61 and r 63 apples to 
an order made eitherunderr 6 oor 6 i AIR 19*? OudJi 154— 27 O C 308=81 
Ind Cas 1013 Objecuon by representative of judgment debtor claim ng separate 
title IS to be decided under Order XXI, r 58 and not under s 47 A f R ’9*4 
All 183=75 Ind Cas 1053 Sale determines attachment and no jurisdiction is 
left to mvesligaie objecuon AIK 1924 Pat 76=4 P L T 544=74 Ind Cas 
87 Order of refusal to investigate claim entitles the claimant to bring a suit A I 
R 1923 All 435 = 43 A 438-21 A L. J 342=74 Ind Cas 102 Assignee of decree 

can object to us attachment under rule 58 even before his name is subsiiiuied 

A I R. 1928 Rang 25-5 Rang 595=6 Bur L J 221 = 106 Ind Cas 853 In 
objection by vendee decree bolder roust show sale is fraudulent AIR 1927 
P C 337-29 Bom L R 1481-46 C L J 349= 3* C W N 28 = 53 M I J 
3S8 (P C)— ro3 lad Cas 788 Claim to property should be invesugated if ta- 
consistent with continuance of unqualified aliachmcni AIR 19*7 All 593=49 A 
903-25 A L J 609-102 Ind Cas 792 

59. (S 279 } The claimant ot objector must adduce evidence to 

, show that at the dale of the attachment be 

^Evidence to be adduced by jjad some interest 111, or was possessed of, the 
claimant . 7. , j ’ 

property attached 
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R 1927 Mad 450 = 99 Jod Cas 989, see also 100 Ind Cas 298=A I R 1927 Lah 
190 Where attachment IS withdrawn after objeclion rule 63 does not apply A I R 

1930 All I77“I930 A L J ^940122 Ind Cis 86? Enquiry under rule 58 is 
summary, and suit under s 63 is in the nature of appeal AIR 1926 Nag 197*90 Ind 
Cas 196 , see also A 1 R 1924 Lah 367*13 P W R 1923*71 Ind Cas 4? , A I R 
1933 Pat 152=1 P L. R 5> = 3 PLT 832 =70 Ind Cas 332 , 4t M 849=3? M L 

I 231 = 24 M L T 134*8 L W 197 (F B)=47 Ind Cas tooo 6 L W 518*42 

Ind Cas 554 Older XXI, r 58, is not applicable to decree on mortgage by sale. 
A I R 1930 Mad 712=125 Ind Cas 559 , see A I R 1929 Lah 760=116 Ind 
Cas 882 , A 1 R 1929 Lab 167= 117 Ind Cas 815 AIR 1926 Nag 423= 
22 N L R 94 = 97 Ind Cas 178 , A ! R 1924 Oudh 394=11 O L J 240=83 
Ind Cas 869 AIR 1922 Pat 408=1 Par 159=70 Ind Cas 306 But order 
XXI rules 58 prefenng an objeciioo 

II Lah 369- I R 1927 Pat 51 = 

97 Ind Cas 2 stee for third person is 

under order XXI r 58 A I R 1930 Nag 293=13 N L J 205 = 27 N L R. 10= 

128 Ind Cas 401 Property under attachment claimed under a deed of sale if not 

proved cannot be released from attachment AIR 1930 Cal 390=34 C W N 
254 — *27 Ind Cas 670 This rule afford summary remedy and persons seeking 
remedy under rule 58 must abide by advantages and disadvantages of the remedy 
It Lah 369 = 3* P L R 752 = 120 Ind Car 679 Objections to execution must be 
made at the earliest opportunity and cannot be allowed to be brought piecemeal 
unless they cannot be brought at once A I R 1930 Mad 303 = 121 Ind Cas 845 
Question of possession and not of title should be decided A I R 1929 Nag 66* 
115 Ind Cas 167 AIR 1928 Mad 163 = 54 M L J 32I='27 L \V 536=108 
Ind Cas 67 103 Ind Cas :2*A I R 1927 Nag 286-10 N I J *55 » *3 Pur 
L T 214*64 Ind Cas 66 , A I R 1925 Mad S88-(i925)W W N 599-48M L 

J 603 — ai L W 230-87 Itid Cas 189 But question of title can be incidentally 
enquired into AIR 192; Sind 114*98 Ind Cas 888, see also AIR 1929 
Pat 283-119 Ind Cas 9<29 . A. r R 1929 Mad 383- *’9 Ind Cas 33 Court is 
entitled to go into the question of AIR 1929 Pat 273*119 Ind. Cas 909 

Objection on the ground of adjustment need not be made separately AIR 
1929X11 79*i{3lnd Cas 760 

jeof s 170 of B T Act A. I R 
4 T 717-95 lud Cas 303 , see also 

Ind. Cas 203, 3 Pat L R 329-7 
under 5 58 >$ summary and suit 
u a - - - rr - *926 Nag >97—90 Ind Cas 196 Order 

under r 58 even against a mortgage decree bolder is inclusive if no suit is brought 
A. I R 1926 Mad 593 = 93 Ind Cas 335 Anordcr dismissing a claim as too late 
baa to be set aside within one year A I R 1928 Mad 525*110 Ind Cas 567, 
see also 66 P R 1916*117 P W R 1916=35 Ind. Cas 321 Objection by the 

ttached property is a trust 
» under s 47 38 Ind Cas 

possessed of the property 
Ind Cas 446 Attachment 
being unnecessary in a mortgage decree (or sale r 58 does not apply 23 P 
W R I9>8»s8r R 1918=113? L R I9i8=44lad Cas 986 see also 2 U P 
L R (Lah ) 90=55 Ind Cas 895 = 2 Lab L J 348, 139 Ind Cas 452 = 1932 M 
W N 1287— A I R 1932 Mad 716 Investigation on application under rule 58 (t) 
may be refbsed on the ground of deliberate delay But if investigation has once been 
sed dismissal after invest gallon being 
L T 41*39 Ind Cas 345 Order of 
on the ground that the objector d d not 

^ ugbt 00 the same in linie is conclusive. 

r * • "as 1005 Order dismissing fathers objection 

the order A I R >934 Lah 193 In a 
jy executor ihat decree cannot be executed 
i under order 21 rule 58 A I R. >934 Oal 258 

Where objector is in possession 0/ property decree holder must prove ih^ lAe 
nrnoertv belongs to the judgment dcbKW igO W N 1017* A. I R 1933 Oudb 
n,ite« e8 and 6a must be read as part of whole scheme on point of attachment 
lavlnd Cas 603*34 Bom L R 3o6=A I R >933 Bora 210, see 
ahVlSliACas 31S-1931A L J 5S6-S3A 9i«-A T R 1931 AH 608 Remedy 
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of unsuccessful Claimant is by suit 36C W N ioj4«56 C L. J *250- 141 liul Cis 
* R *933 Cal 233 Objcaioi can be nicn order s 44 Esilcncc Act 
against him was passed without lutisdictioii 136 In 1 Cis 3S3=«i93i 
L. J 653=a53A 747=“A 1 R 1931 All Court cannot dismiss objections 

summarily on supposed ground of delay widiout giving objector or liis pleader 
opportunit) to explain dclij 145 lnd Cas 444-1933 A L J 1177-A 1 R 
>933 All 751 In case of objection to iliacbjiient of propcrij under rule i8, 
Magistrate IS bi^iul to macatigate claim 144 lnd Cas8S3-l933 A L J 265- 
'^1 I A I R 1931 Rang 310 Where attached property has 
Order 'he proper remed) is for llic transferee to ob|ect under 


crh-T.M' l'w ?,,.AT,r°S 3 : 

SSpul inaficrsile II nol rnfmaiious I3« [nj Cis 

cion m 193 When, aicachmcnt IS by Rociiuc 

loi Os. i •“ Ml'chmc. n CMcnionblo 139 

Claiming iiiIq „» tenure cannoi came un Icr Order 21 

mle 38. 142 Ini Cas 40 = 13 1 ‘ I T 643-n I'u 79 j-\ I K lou Pai 33 

Where decree hoi let did not object lu or il ubjc uuiiaiiach icni ' ilioui appli 
cation m writing, le camioi suI^c^k ily >irvc it 11 1 > wniici ippicaiioi was 
submitted 143 lnd Cas “oj»\ I U 1933 Sul ij6 Wiitrc order iinicr rule 58 
IS passed wuhout considerai on of cvi le tcc lliuli Court w II inicrfcre 111 revision 
UalniCas 623^14 l> L T 70iaA < K 19 '' 

under this rule, Court should invesui^aic mu 
objection and dismiss execution >4$ lnd Cas 
objection ts disslioived and sale held under 

brought wiibm One year 141 lnd Cas 2s* = 33 I* L R lojj^A I R 1933 Lab 
75 Mere attachment does not give reversioner righi 10 sue for declaration that 
il shall not affect his reversionary rights 136 lnd Cas 26s* 13 Lah 524-33 
P. L R 46-A I R. 1932 Lah I79 After final decree for sale of property tinder 
Order 34. rule 5. objection under Order 21 r 58 to sale of property cannot be 
ememied Hi ind Cas 146-33 P L R 868-A I R I93> Lah 618 Court 
aiuchiag debt cannot inquire into existence of truth of debt 136 lnd Cas 
337 = 61 M L J 863-34 M L W 906-1932 M W N 28 o-A I R 
1932 Mad x6g Small Cause Court is incompetent to attach or decide 
obieccion M attachment of immovable AIR 1924 Cal 193—28 C W N 
16=80 lnd Cas 300 Claim petition dismissed for default cm be restored to file 
A, I R. 1924 Mad 7t5-47M 651=47 M L J I3=34 M L T 309=19 L W 
685=79 lnd Cas 818=1924 M W N 479 A claim or objection under Order \Xl, 
r 58 must result m an order passed either under r 60 or r 61 and r 63 applies to 
an Older made either under r 6oor6i AIR 1925 Oudh 154=270 C 308=81 
lnd Cas 1013 Objetlion hy repiesentauve of judgment debtor claiming separate 
title IS to be decided under Order XXI. r 58 and not under s 47 AIR 1924 
All 183=75 lnd Cas 1053 Sale determines attachment and no jurisdiction is 
left to investigate objection A 1 R 1924 Pat 76=4 P L T 544=74 lnd Cas 
87 Order of refusal to investigate claim entitles the claimant to bring a suit A I 
R 1923 All 43S-4S A 438=21 A L J 342=74 lnd Cas 102 Assignee of decree 
can object to us aiiachmeni under rule 58 even before his name is substituted 
A I R.i928 Rang 25=5 Rang 595-6 Bur L J 221 = 106 lnd Cas 853 In 
objection by vendee, decree bolder must show sale is fraudulent AIR 1927 
p c 237 = 29 Bom L R 1481-46 C L J 349= 3= C W N 28=53 M \ J 
388 (P C)— 105 lnd Cas 788 Claim to property should be investigated if m 
consistent with continuance of unqualified attachment A I R 1927 All 593*49 A 
903=25 A L ] 609— 102 lnd Cas 792 

59 . IS. 279 ] The claimant or objector must adduce evidence to 
^ . , , , J w show that at the date of the attachment he 

■'cSirant" '' “““ 

property attached 
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R 1927 Mad 450 = 99 I»d Cas 989, see also 100 Ind Cas 293=»A I R 1927 Lah 
190 Where attachment IS withdrawn after objection rule 63 does not apply AIR 
1930 All I77=*I93 oA L J 594^1 132 Ind Cas 865 Enquiry under rule 58 is 
^mmary, and suit under s 63 is in the nature of appeal A.I R 1926 Nag i97«.9oInd 
Cas 196, see also A 1 R 19241^11367=13? W R 1923=71 Ind Cas 45. AIR 
1923 Pat 152=1 P L R 51=3 PLT 833 =70 ind Cas 332 , 41 M 849=35 M L 
J 231 = 24 M L T 134 = 8 L W 197 (F B)=47lnd Cas 1000. 6 L W 518=42 
md Cas ?54 Order XXI, r 58, is noi applicable 10 decree on mortgage by sale 
A I R. 1930 Mad 712= 125 Ind Cas 559 , sec A I R 1939 Lah 760=116 Ind 
Cas 882 , A LR 1929 Lah 167= 117 Ind Cas 815 , A I R 1926 Nag 423= 
22 N L R 94 = 97 Ind Cas 178, A. I R 1924 Oudh 394=11 O L J 240=83 
Ind Cas 869 A I R 1922 Pat 408=1 Pat rM=7o Ind Cas 306 But order 

session prefenng an objection 


c also A I R 1927 Pa't 51 = 
as trustee for third person is 
L. J 205 = 27 N L. R. 10= 
under a deed of sale if not 
R 1930 Cal 390 = 34 C W N» 


XXI, rules 
II Lah 369 
97 Ind Las 
under crder 
128 Ind Ca 

proved cannot be released from attachment A I 
254 = 127 Ind Cas 670 This rule afford summary remedy and persons seeking 
remedy under rule 58 must abide by advantages and disadvantages of the remedy 
n Lah 369 = 31 P L R 752= 120 Ind Cas 679 Objections to eaccution must he 
made at the earliest opportunity and cannot be allowed to be brought piecemeal 
unless they cannot be brought at once AIR 1930 Mad 303 = 121 Ind. Cas 845 
Question of possession and not of mle should be decided A I R 1929 Nag 66= 
115 Ind Cas 167 . A I R 1928 Mad 163 = 54 M L J 321-27 L W 536-108 
Ind Cas 67 1 103 Ind Cas I2=A I R 1927 Nag 286=10 N I J >55 » *3 Bar 
L. T 314-64 Ind Cas 66, A f R 1925 Mad S88»(I9*S)M N 599-48 M L, 

J 603—31 L W 130=87 Ind Cas 189 But question of title can be incideotally 
enquired into AIR 1927 Smd Mi=o8Ind Cas 888 , see also AIR 1929 
. • 9 Mad 383-119 Ind Cas 33 Court is 

A. I R 1929 Pat 273- >«9 Ind. Cas 909 
1 need not be made separately AIR 

1929 AU 79- 1 13 ind Cas 760 

Rule does not apply to rent decree by virtue of s i?® ^ A. I R 

1926 Pat 213-3 Pat L. R 341-7 Pat L T 717-95 Ind Cas 303 , see also 
A I R. 1929 Pat 195-10 P L T 118-117 Ind Cas 203, 3 Pat L R 329-7 
Pat L. ninary and sun 

under s Cas 196 Order 

under t suit ta brought 

A I. R I „ aim as too late 

has to be set aside within one year AIR 1928 Mad 525 = 110 Ind Cas 567, 
seeaIso66P R 1916=117 P W R 1916=35 Ind. Cas 321 Objection by the 
judgment-Klebtor to attachment on the ground that the attached property is a trust 
property, must be made under order XXI, r 58 and not under s 47 38 Ind Cas 
152 Where the Court having no jurisdiction becomes possessed of the property 
attached in execution, proviso to rule 58 (t) applies 41 Ind Cas 446 Auachment 
being unnecessary m a mortgage decree lor sale, r 58 does not apply 23 P 
W R 1918=58? R 1918=114 P L R I9i8=44lnd Cas 986 see also 2 U P 
Lab L J 348, 139 Ind Cas 452 = 1932 M 
Investigation ou application under rule 58 {1} 

c ..w berate delay But if investigation has once been 

sed dismissal after invest gallon being 
L T 41 = 39 Ind Cas 345 of 

00 the ground that the objector did not 
, .. ..^wwOghtOQ the same tn time is conclusive. 

40 A. 325— 16 A L. J 256=44 Ind Cas 1005 Order dismissing fathers objection 
being conclusive, the son 1$ bound by the order A I R i934 Lah 193 In n 
decree against legal heir objection by executor that decree cannot be execuiw 
against him IS one under s 47 aud not under order 21, rule 58 A I R. 1934 Lah 258 

wviAre obiector IS in possession 0/ properly decree holder must prove that the 

” OWN io 17=/L I R. 1933 Oudh 

whole scheme on point of attachment 
' 3 o 6=A I R. 1932 Bom 210, see 

A 918= A I R 1931 AU 608 Remedy 
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fios 

of unsuccessful claimant js by suit 36C W N 1034=^560 LJ 2So«i4iIm! Cis 
I R 1933 Cal 233 Objection e.m be nken under s 44 Esulence Act 
iMt decree against him was passed without jutisdiction lj6 Ini Cas 353'“i9di 
iV. L J 6535353 A 747*“ A I R 1931 All 6S9 Court cannot dismiss objections 
summanlyon supposed ground of delay wi'hout giving objector or lus pleader 
opportunity to explain delaj 145 Ind Cas 444«t933 A L J ii77«A I R 
'933 All 751 In case of objection 10 attachment of property under rule 58, 
Magistrate is bound to imesiigate claim 1441ml Cas 883=1933 A L J 265 = 
'Y * ^ *933 All 135 , A I R 1931 Hang 310 Where attached property has 
mread) been transferred the proper remcily is for the transferee to object under 
Order -I, rule 58 13S Ini Cas 847-54 A 874-1932 A L J 603-A I U 
‘ 9 j 2 mi SS» . sec also 139 tnd Cas 73 S-t 932 A L J 12S = A 1 R 1932 All 
26; Ob^ccuons d smisscd for default can be rcsioral under s 151 143 Ind Cas 

S'' 4“24 ^ I- R- « 76 =\ I R 1933 Nag 176 If attachment constitutes infringe 
ment of iit,hi5 of real Q\ncr he can pav money under protest and seek proper 
remedy to haae the same back 135 Ind Cas. 24-34 M L W.399»A I K 1931 
Mau 753 Claim under rule 53 pul m after sale 1$ not infructtious ia4 Ind Cas 
i V":,®' ".‘-,1 ^ " "> 3 ' . “= ’Iso Ui InJ Caj 

o l K 236— a I R 1933 SmJ 19S Where iitachmcnt is by Revenue 
of rent decree, objecuon to attachmcnl is entcrtainable 139 
n ^ W6,5-A I U 1932 Mad 716 

a reni-ac«c objector claiming title 10 tenure cannot conic iinlcr Order 21 
Mess MslaiCas <o=.i3l' L T 643-11 l-u 71;)- \ I U 1943 I’n 37 
wncre decree holder did not object iionl »bjc djs o ai aclnicni wiiliout appli 

capon in writing, Ic i-aiinoi s iHi. j i ly «r,,c «l at no wrnici ipjil canon was 

submitted 143103 Cas o2-»\ I U mjjS >1 iif Wlitrc order un ier rule 58 
IS passed wuhout const lerai on of evide >cc lli^h Court will imcrfcra 1 1 revision 
142 Ind Cas 6:8 14 1 L T 70= a t R 1933 Pat i>S In case of objection 

under ibis rule Court should mvcsi i,aic into claim aid should iioi partly adnut 

objection and dismiss execution t 4 » lod Cas 736“ k I R '933 Lah azr Where 
objection is d sallowed and sale held under mongage decree suit need not be 
btougnt wubia one year ui Ind Cas 2s:»33P L R 1033 — A I R 1933 Lah 
75 Mere attachment docs not give reversioner right to sue for declaration that 

itshall not affect his reversionary rights 136 Ind Cas 265 = 13 Lab 524 = 33 

P L R 46-A I R 1932 Lah t 79 After final decree for sale of properly tinder 
Order 34. rule S, objection under Order 21 r $8 to sale of property cannot be 
enter amed 143 Ind Cas 246=33? L R 868=A I R 1932 ^ 2 ““ 

aiuching debt cannot inquire into existence of truth of debt 136 ind Cm 
337 = 61 M L T 863=34 M L W 906=1932 M W N 280= A I R 

1932 Mad 169 Small Cause Court is incompetent to attach or decide 

objecuon to aliachcnent of immovable AIR 1924 Cal 193 — 28 L W N 
i6»8o Ind Cas 300 Claim petition dismissed for default can be restored to hie 

■ • . ' 13=34 M L T 309=*9 L W 

, , • • laim or objection under Order XXI, 

6oorr 61 and r 63 applies to 
192^ Oudh 154=270 C 308=81 
judgment debtor claiming separate 
, • not under s 47 AIR 1924 

All 183=75 Ind Cas 1053 Sale determines aUachmeni and no jurisdiction is 
left to mvestigaie objecuon AIR i 9'’4 P^t 7®—4 P L T 544=74 Ind Cas 
87 Order of refusal to investigate claim entitles Uie claimant to bring a suit A I 
R 1923 All 435=43 A 438=21 A L.J 342=74 Ind Cas 102 Assignee of aecree 
can object to its attachment under rule 58 even before his name is subsutuied 
A 1 R.i928Rang 25 = 5 Rang 595=6 Bur L J 221=106 Ind Cas 853. In 
objection by vendee decree holder must show sale is fraudulent AIR 1927 
p c 237=29 Bom L R 1481=46 C L J 349-32 C W N 28=53 M I J 
388 (P. 0=105 Ind Cas 788 Claim to property should be investigated u in 
consistent with continuance of unqualified attachment AIR 1927 All 593—49 A 
903=25 A. L J 609=10’ Ind Cas 792 

59 . IS 279 ) The claimant ot objector must adduce evidence to 
. show that at the date of the attachment he 
. pid.ncc 10 te Induced by Inteiest in, ot Has possessed of. the 

claiitiaot . . 1 J 

property attached. 
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R 1927 Mad 450 = 99 Iid Cas 989 see also 100 Ind Cis. 298=A I R 1927 Lah 
190 Where aUachraent IS vjjihdrawo after objecuon rule 63 does not apply AIR 
1930AIL I77*>i930 A L J 594=122 Ind Cis 865 Enquiry under rule 58 is 
summary, and suit under s 63 is in the nature of appeal AIR 1926 Nag 197=90108 
Cas 196 , see also A 1 R 1934 Lab 367=13 P W R 1923*?^ Cas 45 , A-I R 
1923 Pat 152=1 P L. R St=3 PLT 83a =70 Ind Cas 332 , 4‘ ?49=3S M L 

J 231 = 24 M L T 134 = 8 L W 197 (F B)-47lnd Cas 1000 6 L W S«8=42 

Ind Cas 554 Order XXI, r 5S, « not applicable to decree on mortgage by ^e 
A I R 1930 Mad 712=125 Ind Cas 559 A I R 1929 Lah 760=116 Ind 
Cas 882 , A 1 R 1029 Lah 167=117 Ind Cas 815 A 1 R 19-6 Nag 423- 
22 N L R 94=97 lod Cas 17S ^ ‘9’4 Oudb ^ J 240=83 

Ind Cas 869 A I R 1922 Fit 408=1 Pat i59=7o lod Cas ^oS But order 
XXI rules ithoot posacssion prefenng an objection 

11 Lab 369 679. see also A I R 1927 Pat 51 = 

97 In 1 Cas u nt debtor as trustee for third person 1$ 

undercrder XXI r 5S A 1 R 1930 Nag 293=>3N L. J 205=27 N L. R. 1Q= 
128 Ind Cis 401 Property under aitachmem claimed under a deed of sale if not 
proved ca mot he released from aitaci meni AIR 1930 Cal a90=j4 C. W N 
254= 127 Ind Cas 670 This rule afford summary Tctoedy and persons seeking 
remedy under rule 58 must ah de by advantages and disadvantages of the remedy 
It Lah 369=31 P L R 752 = < o lud Cas 679 Objections to execution must be 
made at the earliest opportunity and cannot be allowed to be brought piecemeal 
unless they cannot be brought at once A I R 19^0 Mad jOj=i2i Ind. Cas 845 
Question of possession and not of title shoul I be decided A I R 1929 Nag 66= 
nSlnd Cas 167 \ I R 19 8 Mad 163-54 M L J 321=27 L W 536=108 

Ind Cas 67 103 Ind Cas P^A I R i9-»7 Nag 286=10 N I J *SS » ij 1^“/ 

L T 214=64 Ind Cas 66 A ( K i9'> Mad 5 8S={i92S)M N 599-48 M L 

I 603=21 L W 2^0=87 Ind Cas 180 But question of tnle can be mcidentally 
enquired into AIR 192? Smi 114=98106 Cas 888, see also A. I R 1929 
R 1929 Mad 383-119 Ind Cas 33 Court is 

ieiiamt A. I R 1929 Pat 273=119 Ind. Cas 91^ 

- istment need not be nude separately AIR 

1929 All 79=113 Ind Cas 760 

Rule does not apply to rent decree by virtue of s 170 of B T Act A. I R 
1926 Pat 213-3 Pat L R 341 = 7 Pat L T 7*7=95 Ind Cas 303 . see also 
A I R. 1929 Pat 195=10? L T 118 = 117 Ind Cas 203, 3 Pat L R 329-7 
Pal L. T 615=95 Ind Cas 29a Fnni tv under ^ immaty and suit 

under d Cas. 196. Order 

under suit is brought 

B latm as too late 
lad 525 = 110 Ind Cas 567, 

, Cas 321 ObjeciiOQ by the 
ttached property is a trust 
‘ ■ under s 47 Ind Caa 

possessed of the property 
, 4 Ind Cas 446 Attachment 

wg ^..Casaiy in a mortgage decree lor sale r 58 does not apply 23 P 
W U 19«8 = s 8P R 1918=113 P LR 1918=44 Ind. Cas §56 see alM 2 U P 
LIL (Lah ) 90=55 Ind Cas 89^=2 Lab L J 348, ij9 Ind Cas 452=1932 M 
\V N 1107—^1 R 1932 Mad 7*6 Imesugation on application under rule 58 ft) 
may be refused on the ground of deliberate delay But if investigation has once been 
made order under r 60 or 61 must be passed dismissal after invest gallon being 
illegal (1916) 2 U b U 136=11 Bur L T 41=39 Ind Cas 345 Order of 
dismissal of an objection under rule 58 even on the ground that the objector did not 

produce any evidence, and no suit being brought on the same in lime is conclusive. 

40 A- 325 = 16 A. L J 2)6=44 Ind Cas loOj Order dismissing faihet s obieciioa 
being condusivc, the son is bound by the order A I R 1934 Lah loj la a 
decree against legal hcit objeciioa by executor ihai decree cannot be executed 
against him IS one under s 473110001 under order 2i, rule 58 A I R. 1934 Cal 258 

4Vbcre objector IS 10 possession of property decree holder must prove that the 
property beJonc* to ibe judgment debtor 19O W N 1017-1L I R. 1031 Oudh 
cs 53 and 63 must be read as part of whole scheme on point of aitachmem 
137 lod (^5 603 = 34 Bom L R 2 o 6=A I R 1932 Bom 210. see 
318=1931 A L J 856=93 \ gi8-A 1 R 1931 All 608 Remedy 
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of unsuccessful claimant js by suit 56C W N ioj4«S6C L J a5o«*i4i Ind Cas 
^ R * 93 J Cal 233 Objection ctn be taVen under s 44 Csilencc Act 
decree against him was pissed without juris liction tj6 In I Cns 3 j3="I93i 
C. J 6)3=53 A 747 = A 1 R 11)31 AW to 9 Coutl cnnnoi dismiss objections 
summanljr on supposed ground of delay without giving objector or Ins pleader 
opportunity to explain dcla> 145 Ind Cas 444-1933 iV L ) ii77«A I U 
>933 All 7)1 In case of objection to attachment of property under rule 58 
Magistrate is bound to msestigate claim I44lnd Cas 883=1933 A L J 265 = 
, ^ ^ * 93 * Rang 310 Where attached property Ins 

^rudj been transferred the proper remeily is for the transferee m obipci nndrr 
C^dcr • . . . 1 


meat ot n,,Iiis of real oarncr he can pav money under protest and seek proper 
MW*’?.;'’ ll?'' ">= simebicl. 13s In I Cjs. !4-34 '1 L W 399-A I U 1931 
oii bljira linJ.t iu!c ;3 put in ir.cr ule IS nm infniaiions 134 InJ Cis 
??? H 9 *•'' "U'Mad 7Sj, see also 14, InJ Css 

rlsT,,.*^ b L R 2)6- \ I R 1933 Smd ii)3 Where attachment is by Resenue 
*« atiachmeni is cnlcnaunWe 139 
2^ Cas. 45*- *932 M W ^ 1287-3? M L W 6,5- \ I R 1932 Mai 7«6 
“«Ic 10 tenure can lo ci ic ukr Driers: 

~Ies8. t42lnACas 40=13 I* L T 643=11 iu 7D-\ I K ijaj 1 m 3- 

wnere oectee holder did not object lo oral ni i » o ai a ii c i 1 0 u nppli 
cation m writing, he cannot subscqucnly r^c it at > wric iiilcatioi was 
subnaiited i43lPd Cas 702— \ I U 1933 S »l 126 W1 cre order 1 !er rule 58 
>S passed without eonsiderat on of evidence IlibU Conn will interfere 1 1 rev s on 
I42lnd.Cas G28— 14I* L T 70—A I K 1933 I at i$8 l> case of object on 
Under this rule, Court should investigate into da m and shoul I not partly admit 
objection and dismiss execution <4$ in«l Cas 736— A I R 1933 bait 421 Where 
objection is disallowed and sale held under inotigage decree suit need not be 
brought within one year 141 Ind Cas 251— 33 I* I- R 1033 — A I R i933 Lah 
75 Mete attachment does not give reversioner right to sue for dccUrat on that 
It shall not affect his reversionary rights 136 Ind Cas 265—13 Lai 534—33 
P L R 46- A I R 1932 Lah 179 After final decree for sale of property ander 
Order 34. rule s. objection under Order ai r |8 to sale of property cannot be 
entertained 143 Ind. Cas 246**33 P L R 868-A I R 1932 ^5**“ 

atuching debt cannot inquire imo existence of truth of debt 136 

, • -1932 M W N 280- A 1 R 

• ■ icornpeient to attach or decide 

, R 1924 Cal 193=28 OWN 

d for default can be restored to file 
. • , *3=34 M L T 309=19 L W 

i • .laim or objection under Order XXf 

60 or r 61 and r 63 applies to 
an order made eitherunderr 6oor6i AIR igS) Oudli 154 — 270 C 308—81 
Ind Cas 1013. Objection by representative of judgment debtor claiming separate 
title IS w be decided under Order XXI, r $8 and not under s 47 AIR J924 
All 183—75 Ind Cas 1053 Sale determines attachment and no jurisdiction is 
■ • • « s Ind Cas 

suit A I 

a , ■ of oecree 

can object to us attachment under rule 58 even before his name is substituted 
A 1 R.i928 Rang 25-5 Rang 595-6 Bur L J 221 = 106 Ind Cas 853 In 
obiection by vendee decree holder must show sale is fraudulent A. I R 1927 
P C 237-29 Bom L R 1481-46 C L J 349- 32 C W N 28-53 M \ J 

388 (P C 1 — 105 Ind Cas 788 Claim to properly should be investigated if in 

consistent with continuance of unqualified altacliment AIR 1927 AH S93-49A 
903-25 A L J 609- lOi Ind Cas 792 

59. is 279 ) The claimant or objector must adduce evidence to 

,, , , show that at the date of the attachment he 

adduccd by interest in, or was possessed of, the 

propesly attached 
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before judgment A I R 1929 Cal 225=49 C L J 151 = 115 Ind Cas 362 In a 
sun under r 63 the plaintiff has to establish his title 41 M 205 = 34 M L J 295 = 
45 Ind Cas 703. 43 M 760 = 39 M L J 350 = 28 M L T 170=12 L W 
475 » (1920) M W N 572 (F U)=S9lnd Cas 947, 42 Ind Cas 438-33 ML/ 
316=6 L W 588 A suit under rule 63 is not merely in ihe nature of appeal 
The words ‘ establish the right in the rule cover not only a mere suit but also 
one for consequential relief, le recovery of ihe value of the land when sold 
prior to the order on the claim petition 40 M 733=3* ML/ 394 = (*9t6) 
5 M W N 207 = 4 L W 300=20 M L T 353=36 Ind Cas 445 A sun 
under rule 63 is a continuation of claim proceedings AIR 1925 Nag 82 = 
22 N L R 67 = 80 Ind Cas QoS.seealsoA I R 1928 Mad 840=(i928) M W N 
3^6=28 L W 82 = 52 M L J 52 = 110 Ind Cas 554 , A I R 1928 Mad 1201 = 52 
M 465 = 30 L W 36=116 Ind Cas 827 Cause of action arising subsequent to 
the dismisal of the claim need not be joined in a suit under rule 63, to set aside the 
order under rule 58 A I R 1928 Mad 8io=(i928) M \V N 336=28 L W 82 = 
56 M L J 52 = 110 Ind Cas 554 Where objection was dismissed but the attach 
ment was also ceased within one year ihe clatmant is not bound to bring suit for 
declaration of title A I R 1934 All 267 (F B) Where one of two uusuccessful 
claimants brings a suit under this rule making the other defendant and admitting 
his claim, the non Suing claimant also gets the adiantage of the decree AIR 
1934 Bom 189 Where objection dismissed on ground of unnecessary delay 
still sud **'*^s^ brought within one year 144 Ind Cas 993 = 35 I^om 
L R *47=“ 57 ^ 2I3=A I 1933 Bom 190 Where no adverse order is 

made against a person, it is not necessary for him to bring a suit within 


one year I33 Cas 248=33 Bom 


L R 396=A I R 1931 Bom 28B , 
Ind Cas 326=9 Rang 561 , 142 
M W N 669- A I R 1933 Mad 328 


Plaintiff must affirmatively prove 
seealso I44lnd Cas 1002=55 A 
claim to attached property is „ 

be assailed only by the institution of a suit within one year as provided for m rule 
63 A I R 1928 Mad 1259 , see also 26 A L J 974= A I R 192SAU 327, 35 Ind 
Cas 321=66 P R 1916,44 c 698=210 W N 222 , 4t Ind Cas 684=6 L W 
281 , 38 M L ] 397=27 M L T 312=56 Ind Cas 481 ,45 Ind Cas 270=41 M 
985 (F B), 51 Ind Cas 100 = 45 P L R 1919. 94 Ind Cas 573 = A I R 1925 
Nag N L J 170 26C W N 126=64 Ird Cas 7*3 .64 Ind Cas 209= 

air 1921 Oudh 54=240 C 213 , 54 Ind Cas 530=37 M L J 547=36 M L 
T 513 , 75 Ind Cas 322 = 2 Bur L J 60 , 80 Ind Cas 994 = A I R 1924 Sind 97 = 
17S L R 63,A 1 R 1924 Cal 744=5* C 548 = 39 C L J 4*8=83 Ind Cas 233 


If a claim under r 58 is alloired and the judgment debtor is not a party to such 
claim suit, the order does not bind the judgment-debtor so as to compel h m to bring 
a suit for a declaration under rule 63 A I R 1929 Pat. 6o4 = JoP L T 581 = 120 
Ind Cas 762 Order under r 63 i» conclusive as between claimant and decree- 
holder and docs not affect judgment debtor s right and title to the properly AIR 
1931 Lah 74= 131 Ind Cas 225 The word ‘ conclusive’ means final 1 e, unappeal- 
able AIR *9*3 Rang 193 = 76 ind Cas 677 Dismissal of claim petition by 
Court without jurisdiction need not be set aside by suit A I R 1928 Mad 878= 
112 ind Cas 6ig Where a claim petition is dismissed for default, Court can 
restore it to file j ’ ' ■ 

47 M 45* = 47 M 
a claim has not 
Ind Cas. 511 W 

owing to the t 

iherc IS no attachment iioind Cas *»S,A I R 1930 All 177-1930A L J 594 = 
123 Ind Cis 865, but see A I R 1929 Rang 228=i24lnd Cas. 261 

In defence to a suit under rule 63 an altaclimg decree bolder can plead that the 


under *Ofdcr * > rure 63 144 lod Cas 3*78=34? L U 443 =a'' 1 R 1933 Lah 449 

\\hcie subsianinl poriion of the consideration is found to be fraudulent, the 
whole transfer ihouH treated as fraudulent 131 Ind Cas 383 = 12 Lah. 763= 
3J P I R Where declaratory sun is dismissed on 
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Scope — The interest” has relation with possession not title In order to 
succeed he must show that person in possession holds it on his behalf 146 Ind 
Cas g=A I R 1933 Nag 297 Rules apply to investigation of claims m attachment 
• R 1933 Nag 297 No enquiry as to 

made under rule 59 A I R 1929 
78 If in an enquiry under Order XXI, 
by claimant to attached property the 
question of title only should be dealt with by the Court 32 Ind Cas 34 Apart 
from rule j9 where in the properly can be released on the ground that person has 
some interest m the property which cannot be attached AIR 1921 Pat 409=2 
P L T 240 = 61 Ind Cas 92a In order to become an order under Order XXf, there 
IS an enquiry and adjudication though summary, of the rights of the parties A I R 

1929 Mad 69=56 M L J 199 =(i929)M W N 174=29 L W S 37 =ilS lad Cas 
S04 , A I R 1923 Rang 193=1 Rang 276=2 Bur L J 134=76 Ind Cas 677 , 
10 Bur L T 14=39 Ind Cas 275 


60 [S 23O ] Where upon the said investigation the Court IS satisfied 
■a ^ , , that for the reason stated in the claim or 

properly from objection such property was not, when 
^ attached, m the possession of the judgment 

debtor or of some person to trust for him, or in the occupancy of a tenant 
Qt other person paying rant to him, or that, being ‘he possession of the 

judgment debtor at such time, « was so m his possession, not on his own 
account or as his own property, but on account of or in trust for some other 
person, or partly on his own account and partly on account of some other 
person, the Court shall make an order releasing the property wholly or to 
such extent as it thinks fit, from attachment. 

Scope— Where objector IS found to be in possession attachment should he re- 
moved A I R 1933 Rang 259 Mistake upon fact or law on merits occasioned by 
not d reeling proper attention to rule 60 caj be revised by the High Court 


the attached properly in possession ol judgment-debtor did not belong to him but 
loa, 1 /<i/A A I R 1928 All 392=50 A Eoi = 26A L J 477 =ii 3 lnd Cas 171 
A person in actual possession 10 bis own account before att:ichmBat though not 
proving title cm claim under Order XXI, rules 60 and 50 for declaration that 
property IS not saleable m execution against judgment debtor Court has m such 
cases, to lavesu^aie fact of noasession at the Uine of auachauw. d. I 
All 668=110 Ind Cas 365 Quest oos of title arising incidentally as to whether 
judgment debtor was m possession of the property as trustee or agent for another 
nave got to be determined under rr 60 and 61 to that extent A I iC iQ-a Cal 
744 = 31 C 543=39 C L J 4«8 = 83 fnd Cas 233, 7 S Ind Cas i053=A.' [ R 

1924 All i83 = L U 4 a 447 ICiv) Where m a claim petition, It was found that 

the claimant had some interest and there was no decision as to possession and 
nature ol the interest of the claimant, the order disallo ving the claim was illegal 
and subject to revision by the High Court 60 Ind Cas 616 


01. (S 281] Where the Court IS satisfied that the property was, at the 

time »l was attached, m the possession of the 
judgment debtor as hjs own property and not 
on account of any other person, or was m (he 

possession of some other person »n trust for him, or m the occupancy of a 
tenant or other person paying rent to him. ibo Court shall disallow the 
claim. 


Disallo vance of 
property attached 


Notos—tkleni of investigation under rule 58 depends upon circumsUnccs 
liikU Court ahouU not vatcsleic tn tevtsron wuli detisvon under rule 61 as pariy 
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607 


agj,nc\ed by order under r 58 or rule 61 Ins Iiis remedy under s 63 AIR igjo 
Pat 394- J2, Ind Cas 575 , see nUo,\. I R 1922 C\l t65=»64 Iml Cas 7i3«36 
C W W 126 Third part) whose claim is dismissed but attachment is subsequently 
raised is not bound to sue within \ )car of order and his subsequent sun is not time* 
barr^ 45 13 s 6 i« 32 Boni L R i446>>39 Ind Cas 774 An order under XXI, 
rule 61 IS got an order 38 M L \V 3i3»»i933 M W N r 3 j 7 -A I R 1933 

Mad 879 


62 [S. 282] Where ihc Couit is satisfied tliat Ihe properly is subject 
C 0 »,.-iU 0 .= of aiuchmcn. or cl.arge in favour ofsorao per- 


subject to claim oI incum 
branccf 


41 B 64='tS Uom L R 782=* ,5 Ini Cis 627 “sc^c als 


son not m possession, and thinks fit to continue 
the attachment, n may do so, subject to such 
mortgage or charge 

• o mortgage or hen 

s -It if niiachment is 
lo an npplicaiion by 
rulL IS not ippli 
\ I R 1931 Oudh 
at lime of attach 
of rk leinp ton in 

] . ■ * I O L J 239-81 

1924 O^udh 384 — 11 O L J 240a8 Ind Cas t^u) O ily il c re, uh of Court s action 
under ruleo2 will be notmel «j I ub 1 silt pro I, ua o i u 1 Jur lule r6 cl (2) and 
inicndiog purchaser w 11 look oaly 10 suci c u> a sale proclimaiioi irrcspeciiac 
ofibebasis A I K 19', Oudh 1,4-270 C >Oi-8iIid Cis 1013 see also a 
0 L J 423*“36 Ind Cas 73 * \ I K i 93 ® Oudh 362-126 Ind Cfas 389, 47 C 

446— 30C L. J 49 ^“" 4 ^ ^ *^9 >> Ind Ca» 189 Oicoitinuiig aitachment 

subject to morlgahC purcl aser takes only morigagor » r glu of reUeniptioi la Bur 
L T 43 “ 51 Ind Cas 580 , see also 82 Ind Cas 771 — 19 N L R 15 Purchaser 
before claiming po$ses,ion must pay off incumbrance subject to wl ich the property 
was purchased 50 Ind Cas 909 Order that proceedings are dropped recorded 
after withdrawing objection petiUon under rule 6a is not one under the role and 
IS not final under r 63 but is equivalent to order under 0 23 r 1 A I R 1925 Nag 
2«2 oN L R io6“7 N L j i/0“79lnd Cas loo’ Benefit of notified mortgage 
turning out invalid goes to purchaser from whom judgment debtor can not claim 
refund ot amount alleged to be due on mortgage and purchaser is free to contest 
vahoity when attached by mortgagee A I R 1921 Cal 43 S “34 C L J 333 “ 2 S 
C W N 942=66 fnd Cas 694 , see also 44 B 860-22 Bom L R 640-58101! Cas 
217 The code makes a clear distinction between a case where property is sold 
subjec* to mortgage as under order 21, rule 62 and a case in which the notice of an 
alleged encumbrance is given in the proclamation of sale as under Order 21, rule 66 
In the former case the court is satisfied of the existence of the mortgage and sells 
Only the judgment debtor’s equity of redemption and the purchaser has to redeem 
the property In the latter case the purchaser buys the property with notice of the 
mortgage subject to such risk as the notice rnight involve, in other words the 
execuiing court does not decide whether the mortgage sub ists or not and the pur 
chaser is not precluded from questioning the validity of the mortgage A. I R 
1933 Mad 1183=38 L W 813=65 M L J 819=1933 M W N I3S7»=A I R 
1933 Mad 879 


63 . [S 283 ] Where a claim or an objecUon is preferred, the party 
„ ^ , , , , against whom an order is made may institute 

Saving of suns to establish ^ establish the right which he claims to 

right to attached property • • 


the property in dispute, but, subject to the 


result of such suit, if any, the order shall be conclusive. 


N B — For local amendments in Lahore and Rangoon vide rn/ra 
Scope — This rule applies to every order against a party to a claim preferred or 
an objection made under rule 58 whether the order was passed after contest and 
enquiry or for default and without investigation ii Lah 369-31 P L. R. 75 * = 
120 Ind Cas 679, see aUo 113 Ind Cas 77— A 1 R 1931 Oudh i = 7 O W N 
1173=131 Ind Cas 77 , 2 Bur L J 173=76 Ind Cas 841 ,A I R ip’S /VH 3 * 7 “ 
26 A L J 794= 1 16 Ind Cas Si This rule has application to a esse of attachmeat 
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before judgment A I U 1929 Ctl 225=^49 C L J I5l»=ns Ind Cas 362 In a 
suit under r 63 the plaintiff has lo establish his ttile 41 M 205=34 M L J 29?“ 
.5 I,d Cis 703, 43 M 76 o*» 39 M L. J 350=28 M L. T 170=12 L w 
475 = (i9Jo)M W N S?2 (F B} = 59lnd Cas 947, 42 Ind Cas 438-33 M L, J 
316 = 6 L W 588 A suit under rule 63 is not merely m the nature of appeal 
fhe words establish the right in the rule cover not only a mere suit but also 
one for consequential relief, 1 e recovery of the value of the land whM sold 
onor to the order on the claim petition 40 M 733 = 3* ML. / 394—09*°) 
3 M W N 207 = 4 L W 300=20 M L T 353 = 36 Cas 445 ^ 

under rule 63 is a couinuauon of claim proceedings AIR >925 Nag 82 = 
■11 N L R 67 = 80 Ind Cas go5»seealsoA I R 1928 Mad 840=»(i928) M W N 
-16=28 L W 82 = 52 M L J 52 = 110 Ind Cas 554 , A I R 1928 Mad 1201 = 52 
M 465 = 30 L W 36=116 Ind Cas 827 Cause of action arising sub»eq tent to 

ilipdismisal of the claim need not be joined in a suit under rule 63, to set aside the 
order under rule 58 A I R tgaS Mad 8io=(i928) M W N 336=28 L W 82 = 
e 6 M L J 52 = 110 Ind Cas 554 Where objection was dismissed but the attach 
meat was also censed withm one year, the claimant is not bound to bring sun for 
declaration of title A 1 R *934 Ml 267 (F B) Where one of two uusuccessful 
claimants brings a suit under this rule making the other defendant and admitting 
his claim, the non suing claimant also gets the advantage of the decree A I R 
1051 Bom *29 Where objection d smissed on ground of unnecessary delay 
sull suit must be brought within one year 144 Ind Cas 993 = 35 Bom 
T 57 B 2I3 = A 1 F 193380111 190 Where no adverse order is 

person, rr .s not necessary^ to _br,ng_a «h,„ 

Ind Cas 326=9 Ra*ig 56* . 14* 

* 4 M W N 669= A I R 1933 Mad 328 

* !• 9 , 


see also i44lnd Cas ioo2=55A 
claim to attached property »s - 




281 
98s . 
Nag 
A ’ 


^ P^R ^0^6 '44V rgS-a't C W n' 222 , 4* Ind Cas 684=6' _ 


EfF B? rilnd eVs ioo*45 P L R >919 ..94 Ind Cas S73-A 1 R 1925 
L 5m!- 8^N L J *70 . 26 C W N 126=64 Ud Cas 713 .64 Ind Cas 209- 
?R^^-»iOudh 61 = 24 0 C 2*3 54 fttd CaS S30“37 M L J 547^26 M L 
m ‘^16 tndCas^ 322-2 Bur L J 60 , 80 Ind Cas 994- A I R 1924 Sind 97- 
7yS® L’R 63 . A I K rWcol 7«is>C 548-39 C L J 518-83 Ind Coo 033 


a party to such 
ompel h m to bring 
L T 58i = i2a 


If a clai 
claim suit, 

762 07der under r 63 ■» conclusive as between claimant and' decree 
holder and does not affect judgment debtor s right and title to the property A. 1 R 
,^.15^71=111 Ini Cas 225 The word conclusive means final 1 c., unappeal 
vfi & t R 1023 Rang 195=76 Ind Cas 677 Dismissal of claim p»tition by 
Court Without jm?sSn need not be set as.de by suit, 1 R .928 Mad 878 = 

T,., tm1 CIS 610 Where a claim petition is dismissed for default, Court can 
restme it io filfanrihatrig^^ A * R .924 Mad 7.5- 

47 M 451-47 M U5 13=79 lad 

a claim has not been disposed 
Ind Cas. SU Where a claim petit 

« .^.oA., o a L , s,*- 

Ind. Cas 865 . but sec A. I ^ >929 Rang 228 = 124 Ind Cas =61 

i« defence to a sun under rule 63 an attaching decree-holder can plead that the 
. i^Mon fs a fraudulent one in.endcd to defeat or delay the creditors 43 M 760= 
alienation IS a ^ ^ 430=22 Bom 

38 M ^7. inj Cas 793 NVbeie the objection of the claimant was granted on 

^ C ,%a deed of gilt, suit to declare gift as fictitious and fraudidcnt i, nm suit 
Oid«2i tulc63 *44 Ind Cas 378-34? ^ « f43-A ' ^ 


IOC — - J 144 ind c.as 37»-34r i-.iv . 

under Old" ** potiion of the consideration is found 10 he fraudulent, the 
\\h«« , shoull be treated as fraudulent 131 Ind Cas 383=1 


uMe transfer shoull be treated : 

"Jv UB-SS""-' ' *' ”4= 


_ _ 2 Lab. 763= 

Where declaratory sul is dismissed on 


0. 21, r. 63J TUB OODB op civil PBOcBDURB 6o9 

ground of ceasing of auachment due to dismissal of execuiion proceedings does not 
decide title to attached property A- I R 1933 Rang 190 Order by executing Court 
on objection under order 21, rule 58 is covered by order 21, rule 63 whether passed 
alter or without invesiiga ton i^tlnd Cas.77*»70 \V N 1173=6 Luck. = 

. editor cannot without previous leave bring declara* 

US Ind Cas 697 = A I R 1933 Nag 217, 
■■ • _ J33 M W N 152=37 M L W 346 Suit under 

order 21, r 63 is ol a comprehensive nature and not confined to whether execution 

Order is correct 132 Ind Cas 215= 13 Lab L J 143 = 33 P L R 345 = A I R 
1931 I^h 4S3. Dismissi! of lirst objection to attachment bars second objection 
130 Ind. Cas 406=32? L. R 4i3=A.l R 1931 Lah 6 

^ Onus —Onus IS on the plaintiff to prove his case AIR 1029 Lah 4SS = 30 


^1919; ran 409=53 Ind Cas 89a, sec also AIR 19-9 Pat S79=lo P L T 
3j9 = 8 Pat 890=119 Ind Cas 74, 117 Ind Cas 2 o=A I R 1929 Nag 121, 

A I R 1928 Mad 1239=113 Ind Cas 358, 14* Ind Cas 112 = 34 P L R 363 = 

A. I R, 1933 Lah 337 . A I R 1929 Nag 293=92 lid Cas 810, 105 Ind Cas 
2o8=A I R 1927 Oudh 440=4 OWN 794 , A I R 1928 Pat. 434=7 Pat 
777=9P L T 461 = 112 Ind Cas 371 , 107 ln<1 Cas 782=10 L L j 42 , 78 Ind 

Cas 887 = A 1 R v9'4Nag •'40, 77 Ind Cas so=A I R 1923 Nag 334 A I R 

1924 Mad 770=34^1 L. J 201— 47 M L J 14=19 L W 627 50 Ind Cas 884= 

47 P L R 1919 j6Ind Cas 427=190 C 64 67 Ind Cas 876 = 3 Lah L J 198, 
13* Ind Cas 383-12 Lah 763=32 P L R 350 A I R 193: Lah 174 , 58 Ind 
Cas. S05 , 55 (nd Cas 72 5, Ind Cas 752 60 ind Cas 751 In a suit under 

rule 63 the plainufThas to prove that he and not the judgment aebior was the owner 
'' ' ution of the decree 

a lie was based on 

roving fraud is on 
4 Zis 453 , see also 

43 Ind Cas 419 
IS out of posses 

sionunders 110 of the Evidence Act 37 Ind Cas 767=10 Bur L T 238 

Declaratory suit.— A suit under rule 63, may be sun for declaration to set aside 
an order passed in the execution department within one year AIR 1930 All 
393=124 Ind Cas 713, seealso 120 Ind Cas 679=A 1 R 1929 Lah 865 = 11 
Lab. 3^9=31 P L R 752=11 Lah L J 452 = i2oInd Cas 679, A 1 R 1926 
Rang 124=4 Rang 22=95 Ind Cas 98, 93 Ind Cas 997 = A I R 1926 Lah 348= 

7 Lah. 235 = 27 P L R 408 = 8 Lah L J 359. 52 Ind Cas 157, 9 Bur L T 
•99=34 Ind Cas 125 , 9 Bur L T 89=33!^ Cas 124 

Party — A judgment debtornot party to the claim proceedings does not become 
so by reason solely of his being the judgment debtor A I R 1924 All 302 = 46 A 
45 = 21 A L J 770 = 77 Ind Cas S'* , seealso 144 Ind Cas 524=A I R 1933 Lah 
573 On the death of a decree holder his representatives should be made parties 
A I R 1922 Lah 78=16 P L R 1922=64 Ind Cas 359 So also claimants 
representatives should be made parties where the suit is by decree holder AIR 
1921 Cal io! = 3^C L J 20I — 25C W N 544— 62 Ind Cas 348 Where property 
IS sold by auction after rejecting the objection decree holder is not a necessary 
party to the suit against auction purchaser AIR 1927 Lab 631 = 103 Ind Cas. 
763 see also A I R 1^23 Mad 58=16 L W 3^0=1922 M W N 674=32 
M L. T 124=70 Ind Cas 168 , A I R 1928 Nag 65 = 105 Ind Cas 799 A 
judgment debtor or his Official Receiver when not a party to the claim proceedings 
IS not bound by any order passed on the claim petition, nor can he take advantage 
of such order to defeat the sale executed by the judgment debtor on the ground that 
the suit was not brought uithin one jear from the order 110 Ind Cas 511 (Mad) 
Attaching creditor whose attachment is raised on objection from transferee wa 
instiluic suit without impleading other creditors of judgihent-debiors 133 Ind. Cas. 
118=32 P L R 2 oi=A I R 1931 Lah 43a 

Limitation —Limitation for suit to set as de an order under r. 58 isone)^^ 
even il that order IS passed without inxestigation and not on merits A I R 

C.C. H Vol. I— 77 
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Na^r 69=.69lnd Cas 522, see also A I R 1923 Nag 187^6 N L J 66=19 
N L R 34 == 7 r IncL Cas ^04 A I R 19276001 234=a29 Bom L R 285*101 
InsA Cas 335 The limitaiioa runs from ihe date of order passed under rule 58 
A I R 1927 Lah 680*104 Ino Cas. 289 , A I R 1929 Pat i66*rr P L T 28= 
115 Ind Cas 703 j A I R 1923 Nag i87=«rg N L. R 34*71 Ird Cas 404 

Costs— Under s 63 Court cannot aUow the successful party in a regular suit 
to have his costs of the claim petiion A. 1 R. 1925 Mad 233= 20 L W 557= 
35 M L T 106*83 Ind Cas 89; see also 37 Ind Cas 78*3 O L J 529 In a 
regular suit the question of costs of the miscellaneous proceedings should also be 
dealt with AIR tgjS Rang 245*6 Rang 408*112 Ind Cas 285 , see also 
A I R 1929 Rang 138*119 Ind Cas 213, 144 Ind Cas 3 i 5 *A I R 1933 
Rang 91 

Appeal— A claimant under rule 58 ca 
under s 47 3 L W 377 **34 7 S 9 . sr 

14 A L J 722 ,33 Ind Cas 152 If on an 

for execution IS dismissed, the decree holder can either bring a suit agamsi oujeu 
or prefer an appeal No revision can he 38 Ind Cas 299 Appeal from origioal 
Side from order m chim case docs not he 37 C W N 641*60 C 914* A I R 1933 
Cal 715 

Bovjaion— Conclusive in rule 63 means unappeable’ and does not preclude 
revision m else of m order r 60 or r 01 m proper cases AIR 1927 Nag 
aS6«ioNLJ ijS*iQ3l«d Cas 12, see also 120 Ind Cas 73? High 
Court can interfere m revision even though remedy of suit is open AIR 
*933 Rtn? *39 

BoviTOlofattachment— When the claim being allowed under Order XXI, 
rule 60. n property is released from attachment and a suit s brought by decree 
holder ns provided by r 63. and decided mhis favour the result is that the 
atnehment is revived although the property was released from attachment 
A I U l9!9Cal m-lijlnd Cas 737 

Valuation —The phmt m a suit under rule 65 has to be charged with a fixed 
Court fee of Us 10 "ind not with atf valorem Court fee. 64 Ind Cas. 49 - The 
proper valuation for purposes of mnsdiction is the decree amount and not the 
value of the property v\hen it is higher thaq the decree amount 38 A 72-13 
ALT noA-ai lnd Cas 879 ■ see A I R 1929 Mad 323 - 5'5 M L J 569* 

119 Ind Cas 46, *37 Ind Cas 55“^ I R 193* Rang 20 


04 . [S 284 ] Any Court executing a decree may order that any property 
attached by it and liable to sale, or such portion 
Power to order properly (hereof as may seem necessary to satisfy the 
nitachcd to be 'so'd and pro gjiaii be <^ld, and that the proceeds of 

0 P^' op such sale or a sufficient portion thereof, shall be 

^ paid to the party entitled under the decree to 

rcceue the same 

Soopo — iMiachmcnt is a condition precedent for sale A I R 1930 Afad. 
ju-120 Ind Cas S63 , 42 Ind Cas 259, butsee A ? R 193* Cal 3S=S7C 
t2o6-*29l«d Cas 770 . A I R 1923 Pit 45“3 P I T 765*2 Pat 207*68 
tml Cas 363 64 Ind Cas 42o*A I R 1922 Nag 267*18 N L R 152*4 N L J 
118*63 Ind Cas 420 Sale is valid where prodamaiioa contains correct number, 
nn maucr writ of aliachnicnt states wrong ooe A I R- 193 * C 

;*774«i20lmlCas 779 Proceedings if noi objected to on notice of sale a procla 
vr-.iiuit cannot bo quesiioned at sale AIR 1930 Lah 685*121 fnd Cas 369 
vy woroacriyaitached by one Court but sold by different Court the sale is not 
wncrev f. J 852*30 L. W 649**25 Ind 9* Attachment may 

rt lurotciU-^cm A r R i9’9CaL8iS-33C W N 848-5? C fiy-.L I R 
1 AaalJO Ind Cas 43 Where there ate two application for sale m 
VI ).) .... of dillerent decree-holders sale should be ordered first 

which is prior 138 Ind Cas 686—Al R 1933 Lah. to 
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Money decree cannot be sold 141 Ind Cas 37*=ii Pat 36 = A I U 1932 Pat 
349 Court m execution can sell any nght and interest of judgment debtor which 
he js competent 10 sale A I R 1931 Oudb 352 = 7 Luck in 

65 . [S. 286 ] Sa\easa otherwise prescribed, every sale m execution 

c,»„e u. u j i of a decree shall be conducted by an officer of 

and how made*^°* conducted Court or by such other person as the Court 
may appoint la this behalf, and shall be made 
by public auction in manner prescribed 

N B*— For local amendments in C P and Rangoon, vide r/(/ra 
Scope — Sale IS complete when property IS knocked do vn to highest bidder 131 
Ind Cas. S27=(V. I R 1931 Lah 7S Bidders can be from a particular class of 
persons tV. I R 191700111,143=29 Bom L R 102=100 Ind Cas 1008 Where 
sale is made under direction of o'licer not entrusted with case, but subsequently the 
fact that the sale is invalid A I R 192S 

Pat 615 = 8 . • 3S1 According to the Rangoon 

High Court, ^ ^ ^ Judge for the completion of ihej- 

sale, AIR 1929 Rang 311 = 7 Hang 425 = 120 Ind Cas 142 

66. [S 287 ] (t) Where any property IS ordeied to oe sold by public 

Prodamai.oa of sak, by of a decies, the Cou.t shall 

public auction ’ cause a proclamation of the intended sale to be 

made in the language of such Court 

(3) Such prodainatton shall be drawn up after notice to the decree holder 
and the judgment debtor and shall state the (ime and place of sale, and specify 
as fairly and accurately as possible- 
fa) the property to be sold , 

( 4 ) the revenue assessed upon the estate or part of the estate where the 
property to be sold is an interest in an estate or in pact of an 
estate paying revenue to the Government , 

CO any incumbrance to which the property is liable , 

(d) the amount for the recovery of which the sale is ordered , and 

(e) every other thing which the Court considers material for a purchaser 

to know m order to judge of the nature and value of the property 


u ■ - Ui / 

are known to or can be isc’rtamed by the person making the verification, the 
matters required by sub rule (2) to be specified in the proclamation. 

(^) For the purpose of ascertaining the matters to be specified in the 
proclamation, the Court may summon any person whom it thinks necessary to 
summon and may examine him m respect to any such matters and require 

N B — For local amendments m C 1 * Lahore Peshwar ind Rangoon vids in/ra 
Scops —Court muse inquire all detaU required to be mentioned in sale pro 
clamation fron the judgment debtor AIR 19 8 Nag 281 = 109 Ind Cas 443 
Court can act on report of ceruti peraoi AIR 1927 Mad 943 = 105 Ind Cas 
335 Failure CO issue notice T5 material irregalarity A I R 1927 Lah 84 = 99 Ind 
Cas 515, but see A I R 192602! 879 Failure to mention place of sale in sale 
proclamation is niitcrial irregularity AIR 1927 Rang 84=5 Dur L J 183 = 
100 Ind Cas 74 Proceedings under rule 66 are adm niscrative only AIR 1927 
AU 208 = 99 Ind Cas 20S Determination of question under rule 661s unappealable 
AIR 1926 Cal 1184=96 Ind Cas 567 AIR 1927 AU 208=99 Ind Cas 2o3 , 
A I R 1926 AU 268=48 A s6o Order under rule 65 coming under s 47 is only 
appealable AIR 1926 Mad S34— 51 M L J 135 AIR 1926 Cal 610=91 
Ind Cas 819 Failure to publish sale proclamation is irregularity only A I IL 
1926 Cal 577 Notice of sale proclamation 15 only necessary A I R 1926 Oudb. 
45 = 8glnd Cas 107, sec also A I R iQH All 747—19 L W 585 = 76 Ind Cas 
173 Omission to state time of sale n proclamation vit ates sale if loss is prov^ 
IS N L K 125 = 51 Ind Cas S64 Notice issued under rule 66 is enough even tor 
purpose Of r 22 \ I R ig^i Lab jS 4 =S Lab L J 67=118 I» L R. JP-o-j 
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Ind Cas 8i6 Failure'to mention amount of revenue assessed vitiaies sale proclama* 
tion 28 C W N 593 = 75 Ind Cas 546 (P C) Proclamation of sale is not 
rendered void for failure to mention plea of house AIR 1925 Oudh 150=8® 
Ind Cas 667 It IS not incompetent to add minors interest in joint family m saj e 
proclamation AIR 19290 465 = 53 Bom 777=31 Bom L R mS onusofproof 
that notice was not properly served on judgment debtor is on him 145 Ind 
9iS = A I R 1933 PaL 640 Inquiry contemplated by rule is a summary one and 
need not be elaborate 35 C W N 907=136 Ind Cas 468=A I R 1932 CaJ Mi 
Under this rule Court can grant interest up to the date of sale AIR 

* * arding 

nation 

, • Both 

ation 

I ■ j ^ ®sed 

Nag 

debtor 

309 

‘ XXI, 

r 9 ® A I R 1929 Nag 130 = 25 N L R 58 = 118 Ind Cas 49 

Valuation —Sale piocUraation must stale value o( properly AIR 
19 l = is*lud Cas aso. see also 3 S C W N .4=-s8C jn 
S_l-sLuck 48.-6 OWN .08S-.S4 Ind Cas 4 « ,^A^' K i I7 

:-S3 led Cas 43 ° > l 
■ k 1 R 1934 Cal 204 

t L J 580=48 Ind Cas 
\vrong 4 Pat L J 37 
17 Courts valuation of 

■ i I R 1922 Pat 5 St"* 

Incorrect valuation ^gives right to have sale^ set aside 


Pat 214=75 Ind Cas 185 incorrect b”*-» “S“‘ — r. 'r > t 

A I R 1924 Mad 767-19 L W 585-76 Ind Cas 173 , 55 A 5 t 9 “t 933 A ^ J 
1273- A I R 1933 A 546 Valuat«'»nm proclamation is approximate only A 1 
R 1926 Pat 140-6P L T 8s9-92lnd Cas 35 ® But failure to enter value of 
perty m procUmat on IS not matenal irregularly AIR 19:7 Mad 1009=100 ina 
Cas 20t , 106 Ind Cas 138- A I R 1918 Mad 398, lo? Ind Cas 443 > 7® Ind 
Cas 308 , A I R 1932 All 661 Order fixing up set price is uDappealable A 1 R 
" ’ ' , -tv* or adjourn sale 

. 5 = 5 * B 444= 
in sale procia* 
L J 363 = 109 
non AIR, 
23 Mad 619= 

■ does not pre* 

iment A 1 R 

■ •• • allure to assist 

on operates as 

»■ ■ ■ ■ ' 721 = 74 Ind Cas 838 

■ 3uri the valuation given 

" " ’ mentioned 2c C W tj 

142-132 Ind Cas 687=580 577- A I R 1931 Cal 520, see also 3? C W N 

907-A.1 R 1932 Cal. 141, 37 c W N 231 = 60 C 581-A I R 10,, Cal c. 
Order as regards valuation is not appealable AIR 1932 All 136=1931 A L J 

Income of the property —Sale proclamation need not m..n4Tw.v .1,- 
ur die propel. A I K .930 /uh 691^22 lud Caf 234“ v’',”"?!'’ 

918-110 Ind Cas 339 , 39 Ind Cas 59=11 p L. R ,g, 7 ’ * « 1928 Lah 


invalidaiiTO salo“ 'f prap?''i°'’ct!dd beldt^.lS‘’iite r"io”o cT"'* 

’°7«=nbod 

63l Purchaser takes the nslc if properly does nm •?nc»r ^ ®*7-ii3 Ind Cas 
II viuatcd by fraud 9 Bur L. T 169-8 L 0 R xm i ^ P*'®" ''Mess sale 

» W *. U n 427 = 33 JQ[J Cjj jqqj 
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Eacurobrance Proclamation should not specify more alleged encumbrance 
134 Ind (^s 746=9 Rang 367 = A ! R 1931 Rang 301 Court can only notify 
but cannot order sale subject to prior encumbrance 132 Ind Cas 767=8 OWN 
I R 1931 Oudh 157 Om ssion to mention encumbrances in 
sale proclamation cannot be by Itself injurious to judgment debtrr 143 Ind Cas 
673=55 A. 5 * 9 *“J 933 A L J 1273=A I R 1933 Ml 546 , see also 140 Ind Cas 494 
= A I R 1932 All 069 Where reasonable particulars of encumbrances are given, 
exact amount need not be given AIR 1934 Mad 260 In a suit by subsequent 
mortgagee prior mortgage may be shown m sale proclamation AIK 1921 Oudh 
88 = 5 O W. N siooitolnd Cas 79 

Other information — Court is justified m giving information material for 
judging the nature and value of property ij6Ind Cas 47 = i9jl M W N 1162 = 
61 M L J 683 ««s 6M 20}aA I R 193* Mad 119 High Court will not interfere 
where Judge has used his discretion fairly under Order 21, rule 66 (2) (e) 139 Ind 
Cas. 225 «*j6C W N 347 =»A I R 1932 Cal 576 

67 . [S 289 ] (/) Every procUmation shall be made and published, as 
Mode of makos ptoclama t'. in the manner prescribed by 

tion by rule 54, sub-rule (2) 

(a) Where the Court so directs, such proclamation shall also be 
published in the local oihcial Gazette or' in a local newspaper, or m both, 
and the costs of such publication shall be deemed to be costs of the sale 

(3) Where property is divided into lots for the purpose of being sold 
separately, it shall not b" necessary to make a separate proclamation for each 
lot unless proper notice of the sale cannot, in the opinion of the Court, 
otherwise be giien 

Scope— A proclamation affixed to one of the properties is quite sufficient 
A 1 R 1930 Lab 685-121 Ind Cas 369 Failure 10 publish sale proclamation by 
beat of drum where u is possible is maleral irregulinty 1933 A L J 73-55 A 
>82- A I R 1933 A. 147 For publication of proclamation no particular period is 
required to be elapsed 140 md Cas 73*“36 C W N 242-A I R 1922 

W 627 

68 [S. 290.1 Save m the case of property of the kind described m 

the proviso to rule 43, no sale hereunder shall, 
Time of sale without the consent in writing of the judgment- 

debtor, lake place until after the expiration of at least thirty da>s in the 
case of immovable property, and of at least fifteen days in the case of movable 
property, calculated from the dale on which the copy of the proclamation 
has been affixed on the court-house of the Judge ordering the sale 

N B— For local amendments m Allahabad Lahore, Oudh and Peshwar, vide 
tnfra 

Scope — Where a sale takes place 29 days after sale proclamation in Court it 
was not illegality but a material irregularity and the sate case not be set aside 
unless substantial injustice resulted AIR 294 Nag 293— 78 Ind Cas 746, 
see also 20 I R 176— 21 C 66 , 31 C 385, 63 Ind Cas 363=3 P L T 76s=A 
I R 1923 Pat 45=2 Pat 207 , 145 Ind Cas xxs-A I R 1933 Lah 186 , but 
See 16 C 794 , 17 C 769 vF B ) 

69 291 ] (i) The Court may, m ita discretion, adjourn any sale 

. , hereunder to a specified day and hour, and the 

Adjournment or stoppage oQjggj conducting any such sale may in his 

® discretion adjourn the sale, recording his reasons 

for such adjournment . 

Provided that, where the sale is made in, or within the precincts of the 
court house, no such adjournment shall be made without the leave of the 
Court 

(2] Where a sale is adjourned under sub rule (t), for longer period than 
seven days, a fresh pioclaroauon under rule 67 shall be made, unless tn 
judgment debtor consents to waive it. 
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■ the order of stay fha 
Lah L J 4S7-J25 
on the ground thac the 
T 49 j'» 7S Cas 676 
nullity A I R t92i All 
ae 69 IS only interlocutory 


(3) Every sale shall ha stopped if, before the lot is knocked down, the 
debt and costs (including the costs of the sale) are tendered to the officer 
condui-ting the sale, or proof « given to his satisfaction that the amount of 
such debt and costs has been paid into the Court which ordered the sale. 

N B— For local amendmeus m Allahabad, Bomhay, C P, Lahore Oudh, 
Peshwar and Rangoon vide tttfra 

Scope — Omission to state date and hour of adjourned sale vitiates sale AIR 
1930 Ah 540== 1930 A L ] io5a=*l24lod Cas 721 Hour of adiouraed sale may 
be presumed to be same but date of hour should be fixed AIR ip'S Mad 823 = 
iioind Cas 779 Holding of sale on day to which it was not adjourned is material 
irregufarity A I R 1921 Cal S97“3S C L / 140-65 Ind Cas 746 Omission of 
fresh proclamation after adjournment « irregulariiy AIR 1928 Pat 615-8 Pat 
i22-n3lnd Cas 681, see also A I R ig’S Oudh 98 = 2 LucU 490 = 4 OWN 
273=100 Ind Cas 7S7 , 43A 433“6o Ind Cas 763 = 19 A L J 262 AIR 
1923 Rang 154=2 Bur L J $ 4=75 iRd Cas J43 , 3 P 1 - W J 57 = 4 i 
Ind Cas 63 Omission to announce hour fixed for sale is material irregularity 
AIR 1927 All 24I«49A 4 oj=25A L J 302s= 99 Ind Cas 926 Successive 
adjournments bejond seven days is mere iwegularity AIR 1929 Mad 
24»jj7Jnd Cas 727 Where with the hope of higher bid the propertvis kept 
under hammer for 12 days U is a continuous sale and rule 69 ( 3 ) ooes not 
apply AIR 1927 Pat 432«-8 P L T 796 “io 4 Ind Cas 3f5 

Where a sale has tak ' ’ ■ ' 

sale IS good and noi 
Cas S3 This rule do 
decree has been satis 
Sale by amin inignora 

I02tf*i9 A L J 325=62 Ind Cas 687 Order unaer . 

A I R 1924 Mad 234=46 M L / 71=18 L W 6 i 5 =fJ 9 ’ 3 ) M W N 894=75 
ind, Cas 901 Where sale is adjourned without reasons being recorded u amounts 
to material irregularity 140 Ind Cas 499=1932 A L J 357=A I R 193 * Ali 
369 So also when It IS adjourned and no lime IS specified it 5 material irregular ty 
Jbid, see 143 Ind Cas 673 = 55 A 5'9=i933 A L. J 1273 =A I R 1933 All S-t6 • 

37 C W N 622=A 1 R 1933 Cal 662 

70 IS 287 , last para 1 Nothing in rules 66 to 69 shall be deemed 

to apply to any case in which the execuuoii of a 
Saving of certain sales decree has been transferred to the Collector 

Scope— Vide A I R I 9 r 9 0 adli 235—6 O O N az6*»4 Luck 635=rt7 Ind 
Cas 43' 

71 [S 293 ) Any deficiency of price which may happen on A re sale 

DefauJims purchaser answer pfoseTatlendir 
.ble for lo=s on re sale ^ CoUrt . 

of the Collector, as the case may be, by the officer or other person holding 
the sa\». and shall at the instance of eUhet the decree holder or the md^ 
ment debtor, ba recoverable from the defaulting purchaser under the orn- 
visions relating to the execution of a decree for the payment of money ^ ” 

Scope— Defaulting piirchiaer is aDSweraUc for loss on re sale irhi. i, j c 
accepted by Court A f R. 19.9 Lah e 73 =«i 8 rnd Cas a , W 

63v«2t L. W 332-87 lud Cas I , A I R 1924 Mad U T ^ 

M L T 358 = 78 Ind Cas. 296,43 M 776-37 Ml J t 34=34 

731-54 lad Cas Soj , 43 Ind Cas 685=41 M 474-31 ll J ^ 

9**('9'8i M W N tizi Defaulting purdiasec IS not liable for M L T 

1, not held forihwub A I U 1929 Lih 714- J21 Ind r” .b ='«‘i'=y ‘f ^ 

,31-120 L I 261-20 W N 3,2Va-I R i92s0Jdl, ^ Cas 
1922 All 300 - 2 O A L J 105=40 A 266-65 Ind Cas 8?' ^ ^ ^ 

C” 

of order to pay , • , ,4 ■ lyfromdaje 

Cas 29a Lcrtifi'. ■ 97=»73 InJ 
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decree A I R 1926 All 379*24 A L J. 385=95 Ind Cas 1033 Order concerning 
liability to pay deficit IS appealable A I R 1927 Nag 112*23 N L R 14*100 Ind 
Cas 691 In execuuon of decree for deficiency defiukingpurcliaser becomes judgment 
debtor A 1 R 1926 Mad 872*49 M 570*97 Ind Cas 86 Decree holder means 
decree holder who brings property to sale AIR 19**^ 672*49 M 57®“97 

Ind Cas. 86. Where deficit is less lluo Rs 500 no second appeal lies A I R 
1921 Bom . Ind Cas 192 This rule 

applies to S 25*17 N L R 49*62 

Ind Cas 30 under rule 71 AIR 

1925 Oudh 360*12 O L J 8 o*2 0 W N uI“ 2'JO C 18*87 Ini Cis 284 
Misdescnption of property by decree holder is frau I and defaulting purchaser is 
not liable for deficit. A 1 R 1929 Oudh 294*60 W N 407“-lLuck 814=118 
Ind Cas 833 , see also 134 Ind Cas 6')2*33Baai L R 75°=''^ I I93t B 367 
Deficiency is not recoverable by oflicer hol ling sale 134 Ind Cas 692*33 
L R 75o = A I R 1931 Bom 367 Where deficiency is certified but not in 
prescribed form, deficiency can be recovered 141 Ind Cas 367*29 N L R 
S2*A. I R 1933 Nag 123 


72. [S. 294.] (0 No holder of a decree in execiition of winch 
Decree holder nor to bid for pfopetly » sold shell, without the express 
or buy property without per I'etmisston of the Court, bid for or purchase 
mission the properly. 


(2) Where a decree holder purchases with such permission, the purchase- 
, , ,, money and the amount due on the decree 

chases?arnou«ot de ".e may “»/. >» >'>' prov.siont of sectlOh 73, 
be taken as payment 


of the decree in whole or in pa . - * , 

(3) Where a decree holder purchases by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the 
application of the judgment debtor or any other person whose interests are 
affected by the sale, by order set aside the sale, and the coAs^of such 
application and order, and any deficiency of price which may liappen on 
the re sale and all expenses attending it, shall be paid by the decree holder 


N B — For local amendments m Allahabad Bombay, Oudh, Peshwar and 
Rangoon, vide tn/ra 

•AIR 1927 All 681 = 25 A L J 

led to be permuted to bid under 
1927 Pat 312 = 6 Pat 432 = 8 P LT 
706=104 Ind Cas. 315 Purchase without permission under the rule is mere 
voidable A. I R 1927 Mad 1135*101 Ind Cas 89, see also 41 B 857=39 
Ind Cas 3*190001 L R 75 AIR 1923 CM 302=27 C W N 208=37 C L 1 
403=75 Ind Cas , A I R 1922 P C 330=24 A L J 33 = 49 I A 312* 

27 C W N 294=44 M L J 718=25 Bom L R 680=67 Ind Cas 914 (P C) 
62 Ind Cas 354=A I R 1921 Mad 402*13 L W 6i6*(l92i) M \V N 535 
Decree holder bidding with permission at Court at auction sale is in the position 
of ordinary purchaser 142 Ind Cis 49}=io OWN 1 = 8 Luck 2i3 = A. I R 
1933 Oudh. 124 Exemption to decree holder from making deposit ofa^p, c of 
purchase money, under rule 84 (2) need not be express and is necessarily implied 
if permission is granted to him under rule 72 to bid A I R 1931 Lih 78*131 
Lah 387 = 121 Ind Cas 227 Order for set off under the rule is possible oily after 
sale has taken place A 1 R 1931 Bom 253=33 Bom L R 503 Decree holder 
purchaser must pay poundage as part of execuiiou costs AIR 19 9 A'L 
256 =(i 929) A L. J 243=118 ind Cas ^78 Even p-rmis>ioa granted to decree 
holder to set off purchase money against decretal amount does not affect ni,ht ol 
rival decree holder to distribute under s 73 12 L W 328 = 59 Ind Cas 86, 

see also A I R 1930 Cal 761 = 52 C L. J 19=129 Ind Cis 776, A I K 

1931 Bom 252=33 Bom L R 5OJ , 1933 A L J tl02 = A. I R 1933 ' 

A I R iQji Bom 350*55 B 473*33 Bom L R 537*133 Ind. Ca^ 817 . 

Jjolnd Cas 453-A I R igjr Mad 103=1930 M W N j63=i3o lod 
458 Sale cannot be upheld where Receiver purdiases property at auciioa sale 
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(3) Every sale shall be stopped if, before the lot is knocked do^rn, the 
debt and costs (including the costs of the sale) are tendered to the officer 
condutling the sale, or proof is guen to his satisfaction that the amount of 
such debt and costs has been paidl into the Court which ordered the sa\e. 

N B — For lo*al amcndmeils in Allahabad, Bombay, C P, Lahore, Oudh, 
Peshwar and Rangoon vide infr^x 

Scope — Omission to stale date and liour of adjourned sale vinaies sale AIR 
1930 All S40=»i9 • • ' Jr of adjourned sale may 

be presumed to AIK 1928 Mad 823*= 

iiolnd Cas 779 «ot adjourned is material 

irregularity A 1 H 1911 Cal 597=35 C L J f40a6s hid Cas 746 Omission of 
fresh prochnniion after adjournment is mcgulanty A \ R. 1918 Pat 615=8 Pat 
122=113 Ind Cas 63l , seealsaA 1 R 1928 Oudh 93*2 Luck. 490 = 4 OWN 
273=100 Ind Cas 7S7 . 43'' 433**6o liid Cas 763*19 A L J 262 , A I R 
1923 Rang 154 = 2 Bur L J 54=75 lod Cas, 343 » 3 P L W 357=4* 
Ind Cas 63 Omission to innouncc hour fixed for sale is material irregularity 
AIR 1927 All 241*49^ 40 j=25A L j 302=99 Ind Cas 926 Successive 
adjournments bejond seven clays is mere irregularity AIR 1929 Mad 
124 = 117 Ind Cas 727 Where wall the hope of higher bid the property is kept 
under hammer for ta days, U is a continuous sale and rule 6) (2) does not 
apply A V R 1927 P&X 313=6 Va‘ 432=8 P L T 796=104 Ind Cas 315 
Wheri* a sale has taken place without communication of the order of stay the 
sale 1 Lah L J 457=125 Ind 

Cas ®n il** ground that the 

decre • T 49 1 =75 Ind Cas 676 

Sale x,f - » nullity A 1 R i92i All 

102=19 A L J 225=62 InJ Cas 63? Order under rule 69 is only loterlocutory 

, ^ • 18 L W 6i5=(t9»3) M W N 894=75 

without reasons being recorded, it amounts 
„ . „ . >9=t932 A L J 357 = A I R 193* All 

369 So also when 11 u adjourned and no time IS specified it 's material irregular ty 
, see 143 Ind Cas 671-, SA 5‘9-»933 A L. J 1273 -A I R I9u3 All 546, 

37 C W N 612-A I R 1933 Cal 662 

TO is 287, last para] Nothing m rules 66 to 69 shall be deemed 
to apply to any case in which the execution of a 
Saving of certain sales decree has been transferred to the Collector 

Scope— Vide A I K 1939 Oudlj 235=60 O N 326*4 Luck 635=1*7 Ind 
Cas 431 

71 (s 2933 Any deficiency of price which may happen on a re sale 
, . by reason of the purchaser s default, all ex 

aSffor 10” = Zi al= ” " S'!' "f llfh 

to ihe Court or to the Collector or subordinate 
of the Collector, as the case may be, by the officer or other person holding 
the sals, and shall, at the instance of either the decree bolder or the uidg* 
menl debtor, be recoverable from the defaulting purchaser under the'^nrn 
visions relating to the execution of a decree for the payment of money ^ 

Scope— Defaulting purchaser IS answerable for loss on re sale I j e .. 

accepted by Court A I R >929 Lah 673= . 18 Ind Cas «7 a W 

631 = 21 UW 232 = 87 Ind Cas I AIR 1924 Mad 476=i6 M '^^5 Mad 
M L T 358 = 78 Ind Cas 296,42 M 776=37 3f L f J*,*34=34 

784=54 Infi Cas 80s . 43 Ind Cas 63s=4« M 47/^3. L I’^rcS; \\ V ^ 

g=(i9t8) M \V N 1121 Defaulting purchaser ts not liable for M L T 

IS not beld forthwith A I U 1929 Lah 714=121 j„Tr?= 'f re sale 

.3.-.2O L J 26.-2 0 W N 2.?iA.I 3^5 88 I„d Cas 

1922 All 200=20 A L j 105=40 A 266*6siad Cas ^ I 

ofordertopay 1 • « •< 

Cas 296 Cettific 
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decree AIR 1926 / • 

liability to pay deflcu I ■ * 

Cas 691 In execution 

debtor. AIR 1926 *1.^. ..,. — 4, * j,- ,, 

decree holder who brings property 10 sale \ I R 1926 Mad 672 = ^9 M 57°“97 
Ind Cas S5 Where deficit is less than Rs 500. no second appeal lies A I R 
io?i Rom R Rnm T R 1103=59 had Cas 192 This rule 

• >x Nag 25=17 N L R 49=62 

■ order under rule 71 AIR 

V * • . 1 = 290 C 18 = 87 Ind Cis 284 

j lul and defaulting purchaser is 

not liable* for deficit. A I R I9290udh 294=60 W N 407 = 4 Luck 8i4=n8 
ind. Cas 833 ; see also 134 Ind Cas 692=33 Baai L R 750= A I R 1931 B 367 
Deficiency is not recoverable by offi cr holding sale 134 Ind Cas 692 = 330001 
L R 75o=A I R 1931 Bom 367 Where deficiency la certified but not in 
prescribed form, deficiency can be recovered 141 Ind Cas 367 = 29 N L R 
52 = A I R 1933 Nag 123 

72. [3.294] (0 No bolder of a decree 111 execi;lioii of which 
Decree holder not to bid for properly i> sold shall, without the express 
or buy property without per perniisston of the Court, bid for or purchase 
mission the property. 


(a) Where a decree holder purchases with such permission, the purchase- 
money and the amount due on the decree 
c™«?a»™oTor dSS S.y to .he prov.e.on. o' 73, 

he .a..„ asp.ye.ee, 

of the decree in whole or m pa j , 

( 3 ) Where a decree holder purchases by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the 
application of the judgment debtor or any other psrsoii whose inteieais are 
affected by the sale, by order set aside the sale; and the cods of such 
application and order, and any deficiency of price which may happen on 
the re sale and all expenses attending it, shall be paid by the decree holder. 

N B — For local amendments in Allahabad Bombay, Oudli, Pesluvar and 
Rangoon, vide tnfra 

•AIR 1927 All 681 = 35 A L r 
led to be permitted to bid under 
*927 Pal 312 = 6 Pat 432 = 8 P L T 

706=104 Ind Cas. 31S Purchase without permission under the rule is mere 

voidable A I R 1927 Mad 1135=101 Ind Cas 89, see also 41 B 857=»o 

Ind Cas 3 = 19 Bom L R 75 • A 1 R 1923 CM 302=27 C W N 208=370 lY 
403=75 Ind Cas 196 . \ I R 1922 P C 336=24 ALT 33 = 49 I A s,, 

27 C VV N 291=44 M L J 718=25 Bom L R 680=67 Ind Cas 914 (P p i 
62 Ind Cas 8,4=A I R 1911 Mad 402=13 L W 6i6 = (i920 M W N 
Decree holder bidding wilh permission at Court at auction sate is in ihe nos.,?^ 
of ordinary purchaser 142 Ind Cas 595=10 O W N 1 = 8 LucW 213 = a r d 
1933 Oudh 124 Exemption 10 decree holder from making depost of2c r> t 
purchase money, under rule 84 (2), need not be express and is necessarily ,m , 
if permission is granted to him under nile 72 to bid AIR 1931 Lab 

Lah 387=121 Ind Cas 227 Order for set off under the rule is possible 

sale has taken place A I R 1931 Bom 252 = 33 Uom L R 503 Deere j 

purchaser must pay poundage as part of execution costs A I 0 * hoi ier 

236=(i 929) A L.J 243=118 Ind Cas 37S Even p*rmi»sioT granted 
holder to set off purchase money against decretal amount does no( decree 

rival decree holder todisiribute unler s 7J 22 L W 328 = 55 /nd 


^ >931 Bom 350=55 B 473=‘33 B®®, R SJ7=/ji 

l3olnd Cas 45S=A 1 R 1931 Mad io3=‘93o M W v ^ 

458 Sale cannot be upheld where Receiver purchases property "at 
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as dcCTCe-holder. J39lnd Cas. 1^6-36 C.W. N. U5=55 C 1 . J. 85«59 C 
956® A. 1 . R. 1932 Cal 67a. Sei-off should bo deemed lo be made as soon as sale is 
made and oiher decrec*holders cannot claim rateable distribution m the amount 
■ ■ " J. »i 45“38 M- L W. 5a9=*65 M. L J. 569= 

■ , ■ ' I using to execute order granting rateable 

. i66«aiaP. L T. 477“ioPat. 83o=A>I. R 

-pj' -- “ - been allowed to bid upto decretal amount 

need not offer decretal amounl plus costs of sale- I4S Tnd, Cas i58*=A I R. 
1913 Rang tSl=*6 R- R- 26 Wheie decree-holder does not bid upto puce 
mentioned in sale proclamation. Court cannot dismiss execution A {. R. 1934 
Pat U!! Where proceedings ate transferred to Collector, decree holder can 
aooiv to him for leave to bid but should apply 10 Court for setoff under rule 72. 
la Bom L R Bom L. R. 106*55 Ind Cas 527. Bettamt purchase by 

decree-holder without leave is also v^dable at the instance of Judgment-debtor. 
44 B 352=s23 Bom L R 396=“36»nct Cas. 349 

73. IS. 292 .^ No officer or other person having any duty to perform in 
n n,.trr,nrr Or coonecUon With any sale shall, either directly 

rdifse' by officers ^ or indirectly, bid for, acguire or attempt to acquire 
^ any interest in the property sold. 

Notes— Vide A I U 1924 Lah 70*40 P L R i92?=«i69lnd Cas 718 

Sale of movable property, 

« . i. . 74 . liVew]. (t) \Vb-*re the property to be 

Sale of agricultural p due . agricultural produce, the sale shall be 

held,- 

(u) if such produce is a growing crop, on or near the land on which such 
crop has grown, or, 

(d) i{ such produce has been cut or gathered, at or near the threshing floor 
or place for treading out glam or the like ot fodder stack on or 
in which it IS depostiea : 

Provided ihit the Court may direct the sale to be held at the nearest place 
of public resort, if it i3 of opinion that the produce is thereby likely to sell to 
greater advantage 

(i) Where, on the produce being put up for sale,— 

(a) a fair price, in the estimation of the person hoi ding the sale, is not 
offered for it, and 

(i) the owner of the produce or a person authorized to act m his behalf 
applies to have the sale postponed tiU the next day or, if a market 
IS held at the place of sale, the next market day, 

the sale shall be postponed accordingly and shall be then completed , 

price may be offered for the produce. ‘ j^tei'er 

75 liViai.l CO Where the property to be sold IS a growing cron and 

Special provisions relating to j ''"“'S 

growtng crop. sf eS'TtSlt S mV 

for storing before the arrival of sucb day, and the sale shall not'hf la ready 
the crop has been cut at gathered and is ready for storing 

(z) Where the crop from its nature does not admit of bej„<r c. j 
be sold before It IS .cut and gathered, and the purchaser shalf ^ 

enter on the land, and to do all that u necrasary for the mimn.a -r . *0 

Cutting or gathering it. 


tet on the land, and to do all that u necrasary for the nurno,- "A 'o 

tting or gathering it. r p e ot tending and 

U. B~Fot loMl amendmems m C. F. Oudb. Peshwar and Fnnjab v,de 
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76 . [S 296 1 Where the property to be sold is a negotiable instrument 

. . or a share in a corporation, the Court may, 

Negotiable instruments and of duectmg the sale to be made by 

shares in corporations public auction, authorize the sale of such instru 

ment or share through a broker 

77 . [S 297 ] (i) Where movable property IS sold by public auction the 

^ , price of each lot shall be paid at the time of sale 

Sale by public auction ^ after as ihe officer or other person 

bolding the sale directs, and in default of payment the property shall forthwith 
be re sold 

(j) On paj ment of the purchase money, the officer or other person holding 
the sale shall grant a receipt for the same, and the sale shall become absolute. 

(3) \Vhete the movable property to be sold is a share m goods belonging 
to the judgment debtor and a co owner, and two or more personsp of whom one is 
such CO owner, respectively bid the same sum for such property or for any lot, 
the bidding shall be deemed to be the bidding of the co owner 

78 . [S 298 ] No irregularity in publishing or conducting the sale of 

. movable property shall vitiate the sale , but 

but fni'pcrsoi mlircd"miy “"y sustaining any injury by reason of 

sue such irregulariiy at the hand of any other person 

may institute a suit against him for compensa 
tion or (if such other person h ilie purchaser) for ibe recovery of the specific 
property and for compensation m default of such recovery 

Scone —On sale of movable property It automaiically becomes absolute AIR 
1930 Lan 336-3 F L R 341 = 115 InJ Cas 70 , see also A I R igip All 513-134 
Ind Cas 48 Under (he rule rrregufarxy m publishing or co tducting sale o? mova* 
ble property does not viiiaie sale iioind Cas 285 (All) 

79 CSs 299 , 300 , 301 .] Where the property sold is movable property 
Ku 0^ which actual seizure has been made, it shall 


(3) Where the property sold is movable pioperty tn the possession of 
some person other than the judgment debtor, the delivery thereof to the 
purchaser shall be made by giving notice to the person in possession prohi- 
biting him from delivering possession of the property to any person except 
the purchaser 

(3) Where the property sold is a debt not secured by a negotiable instru 
ment, or is a share in a corporation, the delivery thereof shall be made by a 
written order of the Couit prohibiting the creditor from receiving the 
debr or any rmeresl theison, and the debtor from nukin' payr'Ent 
thereof to any person except ihe purchaser, or prohibiting the person in whose 
name the share may be standing from making any transfer of the share to any 
person except the purchaser, or receiving payment of any dividend or interest 
thereon, and the manager, secretary or other proper officer of the corporation 
from permuting any such transfer to making any such payment to any person 
except the purchaser 


Scope— Simple mortgage deed can be sold under the rule AIR 1934 All 
976=46 A 917=22 A L J 840=80 Ind. Cas 8go This rule does not compel a 
company to accept purchaser of shares at Court sale as the transferee 41 B 76=*t8 
Bom L R 982 = 37 Ind Cas 669 

80 . [S 30 ?] (i) Where the execution of a documentor the endorse* 
ment of the party in whose name a negotiable 
instrument or a share m a corporation is stand- 
ing is requited to transfer such negotiable ins 
trument or share, the Judge or such officer as he may appoint lo this behail 
C C. H Vol 1—78 


Transfer of negotiable instru 
meats and shares 
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as decree holder J39lnd Cas 186=36 C \V N 125=55 CL.] 85=59 C 
gj6=A I R 1932 Cal 672 Sel-iiff deemed to &e made as soon as sale is 

mide and oilier decree holders cannot claim rateable distribution m the amount 
ofbid 145 Ind Cas975=t933h\ S ^145=38 M L W 529=«65M h j 569= 
A 1 R 1933 Wad 4 o 4 Otd*t leCwwg to execute order granting rateable 
distnb ition IS appealable. 133 Ind Cas 1^=12 P L T 477=10 Pat Sjo=»A 1 R 
tgjX Pat 359 Where decree holder has been allowed tobjd upto decr^tai amount 
need not offer deaetal amount plus costs of sale 145 Ind Cas I R 

1933 Rang 151=6 R R 26 Wheie decree holder does not bid upto price 
moauoned in site proclamaiion, Coon ciaiwl dismiss «ocolion A 1 R 1934 
Pat ?4< Where proceedings -ste tcansferrea to Collector decree hoioer can 
apply to him for leave to bid but should apply to Court for set oS under mte 72 
44 Bom L R ?46‘*22 'Boro ^ R too^SS **td Cas 537 Benamt purchase by 
decree holder without leave is also voidable at the instanceoj judgment debtor 
44 B 3S2=*a2 Com R *96=3® 349 

73 tS 29E] No officer <■ 


Restriction on bidding or 
rchase by officers 


iJotefl— "Vide A I R. 1924 Lab 70a>4o P L R 1922=69 Ind Cas 718 


Sale of tnojable property 


Sale of agricultural produce 


74 [A^«o] (r) Wb re the property to be 
sold is agriculfurei produce, the sale shall be 
held,— 


(a) vf such produce js a growing crop, on or heat the land on which such 
crop has grown, or, 

(^) If Such produce has been cut or gathered at or near the threshmg Soot 
or place for tceadmg oat gram or the like or fodder stack on or 
in which It ts deposited 


Provided tb It the Court may direct the sate tc be held ajt the nearest place 
o{ public resort if it a of opinion that the produce is t/ierehy likely to self to 
greater advantage 


(a) Where on the produce being put up for sole, — 

(0) a fair price in the cstioialion of the person hoi dtng the sale, is not 
offisred loc u and 

(d) the ownet of the produce or a person autliorued to set in Ijjs bshaif 
applies to have the sale postponed till the next day or, i^ajsatkof 
IS held at the place of sale the next market Clay, ^ ^ 


the sale shall be postponed accordingly and shall be then coiiiDleled whor* » 
price may be offered for the produce ’ mi ever 


■J S 1 CO Where the ptoMrl, to be sold .s a iwmng crop ppA .h. 

Spec al provis ocs reUnng to admus of being stored but 

growing mops * “‘.’“o'®'" ‘I"! oC Ujl saleS 

Cot storing before the arrival of such day and the saJe'sJi^I^'no? he T W 

the crop has been cut or gathered and IS ready for storing 

Where the crop from Its nature does not adm^of bpin« sf . 0 =.,* 
he sold before it is cut and gathered and the ourebaser it may 

enter on the lend nod to do eii MM B oecesaryVfhTpuipi'; 
cutting or gathering it P e ot tending and 


N B -For locnl emeiidmeiili. i» C P Ondh Peehwar and P„„jnb 
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73 is 290 } Where the property to be sold is a negotiable instrument 
j or a share m a corporation, the Court may, 
Negotiable instruments and jfjjigad of directing the sale to be made by 
shares m corporations public auction, authorize the sale of such instru 

ment or share through a broker 

77 [S 297 1 (i) Where movable property is sold by public auction the 
, ,, price of each lot shall be paid at the time of sale 

Sale by public auction soon after as the officer or other person 

holding the sale directs, and in default of payment the property shall forthwith 
be te sold 

(a) On payment of the purchase money, the officer or other person holding 
the sale shall grant a receipt for the same, and the sale shall become absolute 

(3) IV here the DiQi able property to be sold is a share in goods belonging 
to the judgment debtor and a co owner, and two or more persons, of whom one is 
such co-owner, respectnely bid the same sum for such property or for any lot, 
the bidding shall be deemed to be the bidding of the co owner 


78 [S 298 ] No irregularity m publishing or conducting the sale of 
, , , , movable property shall vitiate the sale , but 

buT'IS/'pL™'. “"i; P«“" smum.ng any .njuiy W 

5ug ^ ^ ’ such irregularity at the hand of any other person 

may institute a suit against him for compensa 
tion or Of S'ich other person is the purchaser) for ibe recovery of the specific 
properly and for compensation in default of such recovery 


Scope —On sale of movable p operty t auiom-n cally becomes absolute AIR 
1930 Lah 3360*3? L R 34i~uslnd Car 70 see also A I R I 9 \p ^11 513*134 
Ind Caa t,i Under ihe rule irtesuWt ly in puW sbini, or conducung sale of mova 
ble property does not vmate sale 119 I id Cas 385 (All) 


79 CSs 299,300,301.] Where the property sold is movable property 

Del, very of movable pro ?' “ >1’“" 

peny, delis and shares 'Sel>«'ea 10 ih. purchaser. 


(a) Where the property sold is movable property in the possession of 
some person other than the judgment debtor, the delivery thereof to the 
purchaser shall be made by giving notice to the person in possession prohi* 
bitmg bira from delivering possession of the property to any person except 
the purchaser 

(3) Where the property sold is a debt not secured by a negotiable mstru 
ment, or is a share in a corporation, ihe delivery thereof shall be made by a 
written order of the Court prohibiting the creditor from receiving the 
debt or any interest thereon, and the debtor from making payment 
thereof to any person except the purcha'^er or jrohibiting the person in whose 
name the share may ba standi ig from making any transfer of the share to any 
person except the purchaser, or receiving payment of any dividend or interest 
thereon, and the manager, secretary or other proper o(hcer of the corporation 
from permitting any such transfer to making any such payment to any person 
except the purchaser ^ ^ 

Scope — Simple mortgage deed can be sold under the rule A I r ... 

976=46 A 917=32 A. L J 840=80 Ind. Cas 890 This rule does not comnel a 
company to accept purchaser of shares at Court sale as the transferee ai n ,a_,r 

Boni L R 982 = 37 Ind Cas 669 ^ 76-i8 


80 . IS 30 ?] (r) Where the execution of a documentor the endor*^ 

rr r t ui ment of the party in whose name o 

mg IS required to transfer such nesouai’" 
tiument or share, the Judge or such officer a* he may appomt in 1 *“*' 


C C H Vol 1—78 
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may execute such document or make such endorsement IS may be necessary, 
and such execution or cndor^eiueut shall have the same effect as an execution 
or endorsement by the parly 

(a) Such execution or endorsement may be in llie following form, 
namely — 

A B by C D , Judge of the Court of Mr? 7«ty' in a suit by 

E, F against A B 

(S) UntiUhe transfer of such uegoUable instrument or share, the Court 
may, by order, appoint some person to receive any interest or dividend due 
thereon and to sign a receipt for ilie same , and any receipt so signed shall be 
as valid and effectual for all purposes as if the same had been signed by the 
party liimself 

Scope -To enmie purchaser it nuction of shire to the share, execution of trana 
fer by Court under ih s rule which is p^rra ssive is not necessary lu every case but 
only where execution IS require! for irausfer A I U 1928 Mad S 7 i=s(l 923 )M W 
N 442-38 L W 932-rM Ind Cas 225 

81 [S 203 .] In the case of any movable property not hereinbefore 

- provided for, the Court may make an order 
Vesting order m case of pjoperty in the purchaser or as he 

other properly 

accordingly 

N B— For local amendment m Burma Videirt/ru 

Scope— Mortgagee of movables cannot folio v ihe same into bands of auction 
purchaser A 1 R 1915 Rang 303=4 Bur L J I 35 " 9 a Ind Cas 370 Rule 
81 IS subject to accepted principle that courts or us officers acts should prejidice 
none A I R 1914 Mad 324-45 M L J 849-47 M 543=1923 M W N 811=33 
M L T 106=79 Ind Cas 651 

Sale of immovable property^ 

82 [S 304 ] Sales of immovable property in execution of decrees 

_ . , may be ordered by any Court other than a Court 

What Courts may order sites of Small Causes 

83 [S 305 ] (0 Where an order for the sale of immovable property 

... . . , . . has been made, if the judgment debtor can 

erabir°jTdgmem dfS it ‘he Couti ibal there IS leasoi, lo bsheve 

raise amount of decree that the amount of the decree may be raised 

by the sale of 

such property, or some part Ibereol property 

of the judgment debtor, the Court m ^ ,>one the 

sale of the property comptisel m the order for sale on sucli terms and for 

such period as it thinks proper to enable him to raise the imouit 

(a) In such case the Court shall grant a certificate to the ludffmenr 
debtor authorizing him within a period to be mentioned tlierem and no wuh 
standing anything contained in section 64, to make the nrODo^ed ms.irTA? 
lease or sale ‘ ^ 

Provided also that no mortgage lease or salp imHa,. „.i l .. 

become absolute unlit it has been confirm*! by the Court 

(3) Nothing m this rule shall be deemed to inniu ^ 
directed to be sold in execution of a decree fur^s^ilp°, Pt'^perty 

moitBcge of, or oh.rgo or. such proper,, '‘"fotCMeot of u 

Scope— D screl 01 s proi riy exercise I n refiisin^ /■ 

after alio ring saffic cit tim- \ I R 19 , Li i 38 r =2 U P L 
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L R. 1920=5 Lah L J 67 = 45 Ind 3 i 6 Rule 83 and ptra n Sch Ilf, are 

entirely independent ani uncanirolkd by each other A I R tp'i Oadh 176= 
SO L J 538 = 66Ini Cas 642 For private alieiatioi u ider the rule reference 
‘cessary A 1 R 1924 Lah 134=5 Lah 
. under mortgage decree for payment can 

4\IaJ 23t=-*6 MliJ 7 I = I 9 MM W N 
S 94 “ 75 lnJ Cas pot No sp“cial form ui ler r 8} I4 n-*<.e,>iry for Collec O'- s vntten 
permissiQa under the rule AIR ip’l OuJU 176 = 80 L J 338 = 66 fnl Cas 
642 Where case falls both under order ^\l, r 83 and s 29 Guardian and Words 
Act, procedure under both ma:.t b: folloared A I R 1922 Ca’ 150=49 C 911 = 
28 C W N 57** 36 c L J 326=70 Ind Cas 990 Order under r 83 i» appealable 
109 Ind Cas 524 Mortgage decrees arc eifrap from operation of the rule because 
right of sale IS sp*cincally provided 1 2 de ree I ilep’nieiuly of attachment A I R 
1921 Lah 084=118 P L R 1921 = 2 U P L R 91 = 5 Lah L J 67 = 5$ Ind 
Cas 816 


84 [S 308] (i) On esery sale of immovable properly the person 
D=pas.. by purchaser and re. !“ '>= •I"' pb'i'l'user shall pay .rame 

sale on default oiaiely after such declaration a deposit of 

tvaentyfue p*r cent on the amount of his 
purchase money to the o&cer or o her per>on conducting the sale, and in 
default of such deposit, the property shall forthwith be re-sold 

(a) Whsre the decree holder IS tlie purchaser and IS entitled to set o/T 
the purchase money under rule 7a, theCjurt may dispense with the require 
ments of this rule 

N B — For local atnenameni in Oudh v //r/V i 


irregularity which do s not afle t v\l Jny of sale u iless s i)*tinii2! miury is caused 
to judgment debtor U4lnl Cas 314-10 O W N 440 A I K 1933 Oudh 
345 bile of prooerty m auction held by Court doe» lot b come complete before 
Its acceptance by Court 134 lo-l Ca 

Knocking down properly to final bi ■ 

ag N L R S^'A I R t 93 j Nag 

necessary W/rf It is only officer „ 

to the purchaser A I R <929 Rang 3 ti = 7 Rang 4*5“ ‘io lad Cas 
rests with Court and until that is not done 
1 deposit of one fourth cannof be called upon 

as 901 DepastofzsP C mus'’beraide unless 
with by Court A I R 1929 Lah 492= 116 Ind 

^ p c immediately is mere irregularity under r ,90 

and does not avoid sale* unless u results in subitaniial injury no Ind Cas 773, 
see also 67 Ind Cas 4*7 AIR 1934 Pat 329 , A I R 1034 Pesh 23 It is sulfi 

alibough not re sold for want 
. 192S Alad 739 = 33 L W 

R 1922 All 200=44 A 266= 
■ L J 274 “(I 9 I 9 ) M W N 
/64— 31 * « xaa %. j w ,.s x. u x. Tith A I R ipjo Mad 761=* 

*' • s 303 If final bid remains 

nod of 30 days under r 92 will 
Lah 41 = 118 Ind Cas 900 
•at 323 = 2 Pat 348 = 4? L T 
, grant of time by Court on 

though material irregularity 
81 =a Bur L J 166=79 lud 
, _ ^ auctun purchaser to deposit 

purchase money IS not appealable 38 Ind Cas 597 


85 (S 307 .) The full amount of the purchase money payable shall 
^ ... be paid by the purchaser into Court before the 

Time for pajment in full Qourt closes on the fifteenth day from the sale 
of pwd, as. money of the property 
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Provided that, m calculating the amount to be so paid into Court, the 
purchaser shall have the advantage of any set off to wnich he may be enUtled 
under rule 12 


N B —For local amendment in C P vide tnjn 

Soop*— This rule is applicable wlien bid of decree holder purchaser allowed 
setoff before sale exceeds the decrcial amouni, jii which case 2S P c i{ ex<^sea 
from bein? depojired at sale due ca» be paid witbin 15 days after sale AIR 
1931 Mad »03 »(to3o) M W N 568=130 Ind Cas 4jg With consent 
of pirues utna for payment of bait *ce of purchase moiey can be exiended 
AIR 1017 Lab 337=ioa l«d Cask 800, sec also A f R 1931 Uh tS^rra 
Ind Cas 561 , A I R « 9»3 Mad 48=116 L W 3 i 9=43 M L ] 477 =(i 922 ) 
M W 1 ^ 707=31 M L T 363=69 Ind Cas lOi Property will be re sold 00 
decree holder purchaser's fading to deposit balance of purchase money after deduc 
tmg decree amount '‘S the rules are mandatory jt Ind Cas 316 Paymentof 
whole balance of put ' •" 

be on bebalf of all w 

51 C 992 = 81 Ind 

for carrying out o de rr 

on lower Courts setting aside sale (1917) M W N 861 = 42 Ind Cas 552 
Court can not extend period under Order 21, r 85 3; C W M 877»»59C ti 7 = 
AIR 1932 Cal Ja6 Effect of extension of period on Consent of judgment debtor is 
that irregularity is to be deemed to have waived 138 Ind Cas 177*55 C W N 
877-S9C U7»A I R 193a Cal n 6 Under ceciam circumstances the provi 
sions of this rule may be directory only a id not mandatory and as such the Court 
may m Us discretion refuse to set aside the sale las ind Cas 56i>sA I R I 93 i 
Lab 15, see also x<vo Ind Cas 98«!2 P L T 5S9*A I R 1932 I’M 342 

86 fS, 308 \ In default of payment wuhm the psriod mentioned in 

the last preceding rule, the deposit mayt tf ^be 
Procedure in default of pay thmks fu, after defraying the expenses 

of the sale, be fotfelied to the Government, and 
the property shall be re sold, and the defaulting purchaser shall forfeit al! 
claim to the property or to any part of the sum for which it may subsequ<>ntly 
be sold 

Scope —Th s rule showa that the effect of deUy m pay ng balance of purchase 
money is not necessarily to invalidate sale AIR 1924 Rang 8l»*2 Bur L J 
166=79 " >-ei* and fnrffinirr 

should 
and del 
R 492^ 

V/ 1 = 

Extensi 
decree ^ ^ 

cause no loss 10 judgment debtor AIR 1924 Rang 81 = 2 Bir L 7 2 & 6 =^SQlad 
Cas 741 Any person interested can move Court to re sell prooeriv los Tr>4 
103=1932 A L J sot = A I R 193J All 392 ^ ^ 

87 [S 30 S 1 Every le-sale of nituovabfe properly, m default of pav 

Noi, 5 ca..ou on re sal- Sol fa sucrpaymr“t°"Sll'''te ” ‘■’’d 

tha lisue of a fresh proclamation in the manner and r r ii, 

before prescribed for the sale herein 

Scope —This rule does not apply to a case in wh,p>, u,. „„ , 

sold forihwith under the provisions of rule 84 2 C W n 4M “P 

88 [S3101 Where the piopert, sold IS a share or undivided 

Bid of CO sharer to have ore , * properly and two 
fere„„ iihoin 


n one is a . . 
bid shall be deemed to be the bid of ih^coThar'er* 


u two or more persons, of 
shater, respectively bid the 
property or for any lot, the 
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Scope — Co-shirer bidding same amount as preceding stranger bestowed and 
asserting preemption right is uithm the rule 3 0 L J 403 = 36 Ind Cas 654 , 
but see 3 A 817 , (188S) AWN 208 Officer appointed to conduct sale has no 
junsdiciton to determine claims under this rule 145 tnd Cas 281010O W N 
8i6=A L R 1933 Oudh 491 

S9 [S 310 A] (t) Where immovable property has been sold in 

Apphcaiion lo s=l a..d» sale '‘"‘u' w® 

On deposit property or holding an interest therein by 

, . , . virtue of a title acquired before such sale, may 

apply to hate the sale set aside on hts depositing tn Court) — 

(a) for payment to the purchaser, a sum equal to fnc per cent, of the 
purchase money, and 

(4) for payment to the decree holder , the amount specified in the 
proclamation of sale as that for the recovery of winch the sale 
was ordered, less any amount which may, since the date of such 
proclamation of sale, liave been recetVLd by the decree-holder 

(2) Where a p*rson applies under rule 9o to set aside the sale of lus 
immovable property, he shall not, uiile<s he withdraws ins a iplication, b-* 
entitled to make or prosecute an a] plication under tins rule 

(3) Nothing in tins rule shall tclicvc the judgment dv^btor from any liability 
ne miy be under in respect of costs and interest not covered b> the nroclama 
Uon of sale. 

N B —For local amendnieni n MlaU aUad C P Lahore Madras and Pesliwar 
Vide infra 

Scope — The provis 0 IS of r 89 musl be sir city comp) ed wiih be ng of ihe 
uature of an except onal concesson alio ved to Ue judgment deb or A I R 1929 
Nag 10 Person making payment under rule 89 most accept the validity of sale 
and cannot challenge Its validity A. I U 1928 Pa« 193“*7 Pat 30— 115 Ind Cas 
193 Court IS bound to reject the application under tl is rule where iho deposit 
IS after expiry of 30 days from the date of sale AIR 1928 Nag 136 
-loglnd Cas 449. sc * A * R 1920 


■ 109 L— - .... 

Lab 638 , A I R 1922 
Cas Sio Persons m ri 
The wording of rule 
Mad 454 = 1928 M W 
amount is deposited but 


Rang 490-113 Ind 
referred to m rule 89 
ule 89 A I R 1928 
57 Where necessary 

aiuuuiii IS ucuusu^^ ® application 

IS one under t^his rule A I R 1928 Nac 111 = 106 Ind Cas 333 Provisions of 
C P Code under rule 89 are not applicable to sales under Bengal Land and 
Tenant Procedure Act A 1 R 1927 Cal 752=3t C W N 1016=104 Ind Cas 
180 Compensat on under rule 89 is payable to a purchaser lor disappointment 
caused fay having the sale setasde A. I R. 1927 Pat a88 = 6Pat 386=103 Ind 
Cas 724 A roan is not debarred from defending hts action under rule 89 ifne 
327^25 L W 106=1927 M W N 
e 89 need not show the name of (he 


1 r IS / o 

sale under rule 89 A I R. 1025 Oudb 4ti = «* O L J 289=87 Ind Ca 8.9. 
87 Ind Cas 437 = 28 M L, J < 

A I R 1923 Cal 394=82 Ind (. 

A I R 1924 Pat 37=4 Pat L • # 

89, nonce must be given to the „ , . r> 

mist be decided A I R 19^3 Pat 3S3-A P L T =37“73 li>3 Cas i= Alter 
edmtlinK sufficiency of deposit, the decree holder canooc lake out execution Ml 
lud Cas 097-11 Pat 79S-A. I H 1933 Pal S9 31>>»=y PatJ "atiaf 
assets in the hands of Conn A 1 R 1933 Pan j03-:2 Pat 77n . see^“ - 
N L U 179-A I R >93’ Nag 156 . A I R 1933 Nag 347 Starling pom of 
limitation is date when bid is accepted and declaration and deposit of one 
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Provided that, m calculating the amount to be so paid into Court, the 
purchaser shall have the advantage of any set off to wnich he may be entitled 
under rule 12 


N B — For local amendment m C P vide tn/rt 

Soop: — This rule is appltcable when bid of decree holder purchaser allowed 
set 00 before sale exceeds the dccreiil amoam, «n which case 25 p c 1/ excused 
from being deposited at sale date can be pa d within 15 days after sale. AIR 
1931 Mad I03=(i930) M W 563=130 !oJ Cas 458 With consent 
of nirtics time for paym-nt ofbaUice of parchase moiey cm be extended 
A I R 1937 LaU 337=100 Ind Cas 800 see also A I R 1931 Lah 15 = 112 
Ind Cas 561 , A I R «923 Mad 48=16 L. W 3*9 = 43 ML/ 477 = (l922} 
M W N 707 = 31 M L T :j63 = 69 Ind Cas loi Property ^^tlI be resold on 
decree holder purchaser s failing to depa»it balance of purchase money after deduc- 
ting decree amount as the rules are mandatory 51 Ind Cas 316 Payment of 
whole balance of parchase money by one of jont purchasers must be deemed to 
be on behalf of all who are entitled to purchase ilicir shares AIR i926Cal 719= 
51 C 9^2 = 8 i ind Cas 1029 Timelimtofis days under the rule does not apply 
for carrying out a der of Appellate Court confirming sale to repay deposit withdrawn 
on lower Courts setting aside sale {1917) M W N 861=42 Ind Cas 552 
Court can not extend period under Order 21 r 3$ 35 C W N 877 = SgC n7 = 
A I R 1932 Cal 126 Effect of extension of period on consent of judgment-debtor is 
that irregularity is to be deemed to have waived 138 Ind Cas 177=350 W N 
877 = 590 I17=A I R 1932 Cal 126 Under certain circumstances the provi 
sions of this rule may be directory only aid not mandatory and as such the Court 
may in Its discretion refuse to set aside the sale 122 Ind Cas 561 = A I R I93t 
Lah 15, see also 140 Ind Cas 98-12 P L f 559-A 1 R. 1932 Pat 342 

86 [S 308 ] In default of payment wiihm the pniod mentioned in 
the last preceding rule, the deposit may, if the 
Procedure in default of pay Court thinks fit, after defraying the expenses 
of the sale, be forfeiied to the Government, and 
the property shall be re sold, and the defaulting purchaser shall forfeit all 
claim to the property or to any part of the sum for which it may subsequently 
be sold 


Scope — This rule sho v» that the effect of delay in pay ng balance of purchase 
money is nor necessaril) to inval date sale A I It 1924 Rang 81 = 2 Bur L. / 
166=79 Ind Cas 747 Return of purchase money «s normal course and forfeiture 
should be used not for filing Government coflers b u as penalty to prevent laxity 


cause no loss lojudgment debtor A - 1 R I9*4 Rang 81 = 2 Bur L T 166=80 I'/T 
Cas 741 Any person interested can move Court to re sell nrani-riv , j 
10J-1932A L ; S=‘“A ; R 1952 All 392 ' 9= Ind Caj. 


87 [S 309) Erety le-sale ofinmovable pcopertv, m 

NonSdnuon on ,o sal- SfowcdU^lor^mlrshairf “ ‘“’d ‘’'P 


Soop© — This rule Joes not apply to a case m r\hi/-i, 
sold forthwith under the provisions of role 84 2 c W N P*op*Tty is put up and 

88 [S 3101 ''^bere the properly soli IS a shaT« «f j 

Did ol CO sharer 10 have pre 't'’'" P'»P«ly and too or ‘“““r 

Terence ''hom one is a co sharer . Persons, of 

bid shall be deemed to be the b^d°of lb™ci°shie'? ajy^ob [be 
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Scope — Co-sharer bidding same amount as preceding stranRcr bestowed and 
asserting preemption right is withtn the rule 3 0 L J 405 = 36101! Cis 654 , 
but sec 3 A. 817 , (tSSS) A \V N 2oS Officer appointed to conduct sale lias no 
to determine claim* under this rule 145 Ind Cas 3Sl>*loO W N 
8i6=A I R 1933 Oudh 491. 


S9 [S 310 A.) (i) Where immovable property lias been sold iii 

Application to set aiidc sale “”y r='S“‘'. '"I'" “"'"nS 

oa deposit *ucb property or lioldmg an mietest therein by 

, . . . , \iTiueof a lille acquired before such sale, may 

apply to have the sale set aside on hts depositing in Court, — 

(j) for payment to the purchaser, a sum equal to five per cent, of the 
purchase mone>, and 


(6) for pa)meni to the decree holder ; the amount specified in the 
proclamalian of sale as that for the recovery of which the sale 
was ordered, less any amount which ina>, since the date of such 

proclamation of salt, have been received by the decrcc-holdcr 


90 to set aside the sale of Ins 
Ani >1 /t , shall not, ut)le<s he viiiti Iraws Ins a >1 licatiun, be 

entitled to make or prosecute an aj plication un ler tins rule 

(3) Nothing tn this rule shall iclicvc tin. jadgmciu debtor from any liability 
ne may be under m respect of costs and mitresi not covered bs the iroclania 
tion of sale. 


N B —For local amendment in Mlvhabal C t’ Lahore Madras and I’csliwtr 
Vide tn/ra 

Soope —The provisions of r 89 must be strictly complied null being of the 
nature of an exceptional concession allowed 10 lUc judgment deb or \ I R ig'*9 
Nag 10 Person making payment under rule 89 must nccepi the validity of sale 
ana cannot challenge us validity A I R 1928 Pat 193 = 7 Pat 3o-i^5 Ind Cas 
193 Court IS bound to reject the application under this rule where the deposit 
IS after expiry of 30 days from the date of sale A I R 1928 Nag 136 
= 109 Ind Cas 449, see also 29 C 6i6 A 1 R 1930 13 33S . A 1 R 1926 
Lah 638, A I R 1928 All 19^ , A I R 1929 Rang 286=6 Rang 490=113 Ind 
Cas Sio Persons in rule 90 arc not identical with those referred to in rule 89 
The wording of rule 90 is very much wider that it is in rule 69 A I R 1918 
Mad 454 = 1928 M W N 216 , A 1 R 1926 B 377 = 503 457 Where necessary 
amount is deposited but no application is made to set aside the sale the application 
IS one under this rule A I R 1928 Nag 111 = 106 Ind Cas 333 Provisions of 
C P Code under rule 89 arc not applicable to sales under Bengal Land and 
Tenant Procedure Act A I H i927 CaI 752 = 31 C W N 1016=104 Ind Cas 

180 Compensation under rule 89 is payable to a purchaser for disappointment 

tacAtri \i} V-ivr/g VbA wf. 7 .v/bi AIR. PaJ. 288=6 Pat i86=i03.Ind 
Cas 721 A man is not debarred from defending his action under rule 89 ifbe 

' ^ 327 = 25 L W 106=1927 M W N 

, c 89 need not show the name of the 


sale under rule 89 A 1 R i • . 

87 Ind Cas 437=28 M L, J • 

A. I R 1923 Cal 394=’82 ^ 

A, I R 1924 Pat 37 = 4 Pat L 

89, notice roust be given to the „ „ 

must be decided A I R 1923 Pat 353=4 P L T 247=73 Ind Cas 12 After 
admitting sufficiency of deposit, the decree bolder cannot take out execution 141 
I Pat 89 Money paid under this rule is 

4 1933 303=12 Pat 772 , see also 38 

I AIR 1933 Nag 347 Starting point of 

* declaration and deposit of one fourth is 



622 


TUB COCK OP CIVIL PROCEDURB 


CO. 21, P 89 


nude by purchaser ind not date when bid was made 132 Ind Gas 263=" A I R 
1931 OuJh 391 Amount depoatied jn Court U not amount ‘received' wiihin the 
meaning of rule S9 141 Ind Cas l67=A ( R 1933 Mad 263=*i933 M W V 
48 Tins rule ipplies to sale of orymal side of Hi},h Court under mortgage 133 
Ind Cas stb7«58C 5to=A I U 1931 Cal 688 bale cau he confirmed only 30 
days alter the dtcUraiion of hid A I R. 1934 Oudb 25 

Immovable properby— The tnicr‘*st of u usufraciuary mortgagee is immov 
able urop-rty \ I R 1930 AH iio»l935 A, L / = lad p* ‘fOf 

Simple morigige band is muvabte oro^ny A J it jpsiAU 976=22 A L J 
840=46 A 9t7«8oln(l Ca. 890 Th.^ rule i. mainly to prevent sale of immovable 
property for inadequate price. 557‘=*SBom L R 571 = 37 Ind Cas -ii 

AnvDsraon-'IuJgmeni debtor is entitled to apply order rule 89 to set aside 
sale cv/n after the iransRr of bis interest in (be property to mother after court sale 
^7 lad Cas 2//=4o B i57=»«8 L R 57* . A I R 1911 IHt 364=4 Pat L J 
uo^et Ind Cas 873. % I R »9a6 AU 204 = 48 A i83-24 A L J 69 = 93 Ind 
Cas 2a uui jiuhe abaVv cate the purchaser after sale has no right to apply under 

this rule A I R- >93i ‘'lad 157=4* M 554=4° M L J 497 = 63 Ind Cas 937 . 

see aUo 26 C W N I49«49 C 454 . A I R 193° Mad 921 = 53 M 

943 A J R *P'’7 Mad 15' Ah applicant under rule 89 must he a person who can 
even at the dvte of h s ippl catio i, be proved to be a person either owning the property 
or holding m interest tlu-rein by virtue of a title and fanher that title must have 
been a p% existing, title that is to say a title acquired before the auction sale A I R 
1936 Nig 10 = 31 A L R 102 = 90 Ind Cas 963 , see also 10: Ind Cas 4?J = A f 

o . . r ./• -P , sioner of 3 person can 

deposit A I R 192$ 

/ ee also 30 C 425 Lessee 

g o ‘ 9=5« M 770=5* M f- 

J 445= 109 Ind Cas i63 A purchaser of a ponioo of a transferable occupancy hold 
tng can apply under this section AIR 1927 Cal 817=550 108=31 C W N 
1050=106 Ind Cas 143 A mortgagee of the property of the judgment-debtor mott 
gaged after attachment and before sale is enUtUd to apply under this rule for setting 
aside the sale A 1 R '9 7 Mad 445=52 M L J 157=100 Ind Cas 82, see 
alsoAlR 1926 Oudh 17 = 30\VN 4.60=91 fnd Cas 9^, 29 C l = sC 5V ff S24 
( F B ) The mortgagee of ihc property is entitled to apply under rule 89 to set aside 
sale, eve 1 though the property 1$ sold subiect to the mortgage loL \V 5sd = r93o 
M W N 151 = -’7M L r I30=53lnd Cas 958 see also 87 lad Cas 829=t2 
O L J 289 06 Ind Cas 929 Itlongagee purcltasing equity of redemption of a 

• ” 'at 49°== Pat 715=74 

by the word owning 
I R 1927 Mad 327 
99 fnd Cas 893 A 
78 = 6 Rang 5 oo-=H 5 
f R 1926 Mad 765 
the court erroneously 
revisioi A, I R 1926 
gdgee IS a part owner 
, *5 = 74 Ind Cas 102 

“ “ re co-judgmeiU debtor 

, benefit of deposit A 

’ d Cas 983 A person 

> not entitled to apply 
I C 839 Person paying 
“milled to get his money 
• Holder of money decree 
decree holder can not 
■» / = 33 Bom L R 455 
It need not be at (he date 

Court —Court mentioned m this rule is not ih» r«i.rt r.e .i r. .. 

“Sllir c"° Coon ° s”!' 

Clause <a)— Purchaser m add tion 10 the , n t,a enmi..^ ,a. i „ j 
m«M dtb.or my los. of inr«=!i and cost. Vl. he m ly have ‘ifcoftc/ S 


Interest i x property at the time of ipphcatioo is suflic r-nt 
of sale A I IC 1934 I esh 35 
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*930 Cal 635 s»S 7 C 6?6~> I j<) laJ Ci$ l3* Deyosu Ijy ja li^niciu tlcbiot o( ju*ce of 
jiropcriy sold to luciioi) j unJnscr, lo^ctltcr t»ifh S p c. of ilic dtcrci \l mnum jj 
gc^d ;eposn%u*iniuU S> A 1 R I/30AII 843-120 Jnl Cis Sj 3 Ntiuiitu of 
sale pncc \ntli 5 p c dcp^iuci liy jj f<,ment debtor most t>c di.iKi»ufd A I R. 
1529 2«S*3> Bom U 1C 433» >'7 I^d Cm 5:7 \ iinill sliotn^c nf deposit 

does not Millie Uitdcj^osit A. I R i925>Jlin^' Km,, 49».*\l3Ui\ Cm 

oto TJic proMSidn of hu regudi 1,; the dcpisit of 5 per cem cuniimssion m aiMi- 

»ion 10 the amount spccificil jjuhc />/o.linMKoi «»«st be siiicdv comnlicil wnl, A 

^ J 439-3 111 L-W 43-36 Ind. 

cat 7,9 Incase of dcjicicni deposit, tune shoo! f be -iici to lie ii.ilicint 
^ruUgooi the defice-it im.ant A J R 193. { -n 5,3-14 i‘. j. 1 4.3 

M ^ f 253-1933 V \r. .\ ,oS,-j 6 M fcoo-A 

I R ig33 Mai y)i beet on 151 c-m b i bs moled for ssitiii* aside s-le 
on aprij^tion under il.ii mle but mUji 5 t» c. iIcmmu isj l|,' Ca» 
735 -A j R 193 * Lah .J 5 -J 3 I*LR /46 o!mc hV ^r m im f . lu J ascr >1 

A i‘l?\?h6SS ■’■ ‘"■‘'‘•’A I- H ")JjAIi lij^ Jt 

A 123 \\hefcmonKit,or IS ttMr -in tf* T • eVccscc 1 c »» nn. i »i -i 


,.,uu ijy 3 j-ui, Coj„ ,« nil 1 set 1 

Pat 246 , but see A 1 R 10^4 Pat a/t 


V I. it 1933 All Ji3». 33 
„eVccscc I e is not 1 a \ ’c 

C Jio A I R j;jt 

K I )U I’cili 2> , see 
ect ol < out' s« I »’ s ili« 
c/ r \ I J nu 


» ' \ \ > i s ' 5>*»s I o . HA 

J » < d a u f SS N I fo- is6 
» • tV»e %»!«■ I 0 r lot s II II ^,.1 ,j )q 
» » > !•»« JIB- > J »t 31 >- II P I I 


sgioQuO^ o—MftVnV C\s 4 c>, l>4.i»a»» ot >iiti> 1 u naic \ n »ntc i>iocl itiisito'n 

gives tpto jxtto a ri,,hi 10 r<.ltct iiit r rule 8> \ t tt i^aj \ti 3t$-3i \ L J 
162 — 71 Inil Cas 1018 Coii(S uonn\ d«.|»os t IS iioi ,,00) hut d onaiuon is witU 

drawn the deposit is ooo 1 A ! R tO’i fm 41^- I'vt > 34-73 I >1 Ci« 907 , 
SMalioA I R 1933 P'> >J- 3 f L > ' 9 ; « I . I C .5 6 j 3 , C W N io, 3 - 
. (lie am in Ia<. lo ilit 'tcree Imlclcr mth 

not niDU i to I kjQs wi hi 1 ihi. neai mg 
concessio nUo-icdii jvilgnm i ili-lj ot and 
( R 1922 Horn 193-46 13 i7i“23Rotn L 
'2, , pail to decrct holder docs i o 1 e M 

• R 455-62 tnd Cas 104 , 57 B 601 •• 

* A mere deposit without application 

„ _ .33-5' E™ t- S3 ,- 53 loJ CIS 
* A Tn^ r-iR tio" n L \V 174—32 Ind Cas 783 , 3s In 1 Cas 45 ; A I R i 933 

S.' t^“A"|V'i, 33 l 3 .. . R 'VjstlaSf" 

15 sold 143 Ind Cas 768-14 Lah Sj-A ' *933 ^ 

nn IQ *4111 (I'i Where any immovable properly has been sold m 
gu i.:>. oil] <J cxeculion oC a decree the decree holder, or 
Application to set aside sale person entitled to slnie in a rateable 
on ground of iiicsuUtiiy or (|,5i„5„ciyn of assets, Or whose interests are 
ftatid allecied the sale, may apply to the Cmivt to 

set aside the sale on the gtomd of a mateml itregolatHy or fraud m publishing 

PrmSMiVt no sale shall be set aside on the ground of irregularity or 

fraud unless upon the facts proved the Court IS silislied lliat the applicant has 

sustained substantial injury by reason of such ittegularily or fraud ^ 


J I <», Te^ 04 MyV r lit » ftti I inlCTCSO 
30 l\y> triiiii |||« I lt« uT »%li, A I U 


tie piOcI itiltiioi'i 
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and also a case of fraud tn publishing or conducimg the sale 66 Ind Cas 220 , 
see also A I R. 1929 ' . ' . ~ 103 , A I R 1923 Cal 

538-37 C L J 145 , ml; 611-3 L W 

304— 19MLT 357 though material irregu* 

hriiy must result m «enous injury to set aside sale under r 90 AIR 1927 Lafa. 
84 = 99 Ind Cas 515 Previous irregularity or fraud does not corae within the 
purview of rule 90 Suppression of proce scs and low price ire enough A I R 
1926 Cal 829— 93 Ind Cis 870 lllegil sale is not covered by rule go but is covered 
bys 47 AIR 1924 AH 69S— 22 A L J Ind Cas 1028 Right of 

auction purcliaser to apply under rule go does not mean that general enquiry 
into ludgmcni-debior’s iiile would be opened A / K 1925 AH 459=47 A 
470=2, V L [ 2^3-87 Ind Cas 278 Where there is no irregularity or fraud m 
• applicable 1933 M \V N 77 -A I R. 

• 41 = 144 Ind Cas 14, 144 Ind Cas 

< • *' )udgcnent debtor to assail sale is not res 

o - 522-1932 A L J ni8-A I R 1933 

AH 192 


Sale of properties reed not be m the Order in which they are entered AIR 

1931 All 159=1911 A L J 62 , A I R 1933 All 54^=55 A 519=1933 A L f 

1273 System of conducting sale from day to day and hung. date for bringing sale 
to end IS deprecated 144 Ind Cas 414=56 M 356- A I R 1933 Mad 22S Whole 
sale IS to be dealt with unless properties are sold in lots AIR 1926 Cal 829-93 
Ind Cas 870 . see also A 1 R 1928 Cal 349=3? C W N 519-4? C L J 351 , 
(1930) A L J 1177— A. I R 1930 All 556 Under this rule substantial injury must 
be proved A 1 R 1934 Pat 274 Section 5 Limitation Act has no application 
to petitioner under order 21, r 90 AIR 1934 All 314 Attaching creditor can 
apply under th s section A I R >934 Cal 477 After waiver of irreeulartties m 
service of notice and of proclamations, such question can cot be raised subsequently 
AIR 1934 Cal 251 I 

mention of time of sale, • 

tsitenal AIR 19J4 1 * 

holder to prevent ratsing , , 

decree holder A I R 1934 Oudh 94 Parties must be given oppormn«y w 
evidence to prove their case A I R 1932 Pan 3'*6- ii Pat 542 . 

It is the duty of Court to decide three points namely whether there has been material 
irregularity whether property is sold for unreasonable low price ana wnetner injury 
to jjLmentdeb.or IS caused A I K 1932 All jfig-rgja A L J 357 
Refusal by Judctneni debtor to take property at safe price Js test of adequacy of 
price 37 C W N 622 — A I R 1933 Cal 653 , see also A I R 1933 Cal 486—37 
C W N 146 

Order 9 does not apply to application under order 21 r 90 136 Ind Cas 283= 

J931 A L J 623-* A I R 1931 AH 594 Application under rule 90 must be decided 

oa mcrfcs etva sa default of ptifchassr 13s lad Casdis^z^ N L, R 339- ^ f R 

1932 Nag 14 ’ 

Who can apply —Auction purchaser is not a person whose interests ar<. ^ 

by sale and be cannot apply under r 90 A. I R ig'gCal 828 — 10 r T 
Ind Cas i56.ii4lnd Cas 5 j8-A I R 1 929 Rang 3? = 6 Ram? 821 
1927 Rang 30' = 5R*»nK 516, 87 Ind Cas 278-47A 479=2 aALT ^ 

All 459 'Initresr inctudes proprieury, pecuniary or other ini(.r^=, '92$ 

Mad 454=109 Ind Cas 148 Next reversioner f\ I p lOjg ^ ^ ^ 

454) purch«„ 


only of non iranferable occupa 
6 P L T 295 = 87 Ind Cas 381 - , 

Attaching decree holder throng] 

51 M L J 66c— 98 Ind Cas 6 

ground of irregulatiiy A, L R 1927 Cai 82-0, r- 
1926 CaL 1219-44 C L J 167-93 Ind Cas 757 

debtor can not apply when the proneriv .« v " . .. 

member of ihe joint family A I R i46 Vag 68-8® 4“'? V T"o"e 

-e his .1 Ind Cas 


218. Judgment-debtor selling after 


Icr r ^ mortgagee 

er of part 
, Pat 461- 

Cal 92 E 
’^lad 671! 

-- sale On 


auaionsale his 
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apply under rule 90 A I R 1926 Cal 52=87 Ind Cas 94 Heir presump<!ve 
of transferee of a poriioi of propen ' ” 

Pat 556=86 Ind Cis 575 Holder ■ 

this rule. A I R 19:5 Pat 5 j 6 
can not apply under this rule A 1 

creditor though his claim 10 rateio u ^ v.. . , ^ 

rule A I R 1924 C1I 786«=st C 495=280 W N 899=84 Ind Cis J19, A 1 
R 1952 All 2=55 A 7t9 An interest created by Sale Itself does not come under 
rule 90 ‘ Interest affccicd by the sate' m this rule means interests in the properly 

exisiing before the si|e ml aJicrsely aficcted thereby This rule is intended 
for the relief of the decree holder and judgment debtor so far as material irregularity 
Or fraud IS concerned The auctioi purchaser cm not ahe the benefit of that rule 
by pleading fraud He must apply under rule 91 AIR 19’4 Pit 319=5 P L 
T 41=74 Ind Cis 76a , A I R 1932 Uah 468 1 A I R 1931 Sind 107 35 Ind 

Cas 5 jO = ioS UR j^.sceilsoA I R 1923 Vag I6w681iid Cas 429, butsee 

A I R t9J2 Nag 113 = 5 N L j 147= 18 N L ii 98 -65 Ind Cas 875 , 37 C 
W N 766 = A 1 R 1933 Cil 815. A I R 1933 fat 435(3 U) ,38 M L J 228= 
II U W iS4 = ,5 " ~ 

=42 C L J 37 = 89 
person filing a dec 

of a decree, cannot 1 ^ ^ 

A. 358-.14 A L J 4o9=34lnd Ca» 272 Cj sbirtr landlords can apply 23C 
W N. 619= 50 Ind Cas 329 Application ol judgment debtor cm not be rejected on 
ground that prior to sale he sold properties to s ranger and his interest has ceased 
A I R 1926 Mad 2I7 = 32 L VV 872=92 I id Cis 597 As regirds the m»anjng 

of the person whose intercut his been ifTecied side 37 C W N 9i2 = A I R 

1933021788 A 1 R 1933 Ml S 4 -S> ^ « 2 » A I R 1933 ’'lid 694 = 65 M L 
3 359 1 AIR 19x3 Pit 44j \ I R •‘^31 Pit 217=132 In' Cis jn Where 

judgmen debtor d ei after ippl 1 01 njer h » r de In, legi> represeniaiives can 
coni nue proceed ngs m lioui obtaim g leiier, of ndm » ra ons 139 Ind Cis 74 
= 13 I’ L T 457=11 Pat 4 4*A I R 1932 lac 254 I erso is having attach 
ment before judgment and geumt decree subserjuc uly has pccu lary interest and 
rin mnlv itnlcr this rule O4 M L J 605 — A I U 1933 Mad 4 SS Transferee 


43 M 1 - J 92 Va I R 1932 Lali 576 

FaHies —Auction pjrduser «s not necessary party It is sufficient if nonce is 


absence of persons afiected by order 
on application All persons affecied by appl cation need not be parties but they 
should have no ICC A I R 19:6 Pat 286=7 P I T 532 = 94 hid Cas 31 Auction 
purchaser is a necessary party in appeal AIR *933 Lah 324=34? L R 8 


•• IS gross irregularity but 

sai« aused 37 C \\ N 622 = 

\ I ,jj V. , jS A 5'9 = i 933 A L J 

1273. 1929 A L J I228=A 1 R J929AU 94S , A 1 R 1922 Cal 91 = 7o Ind Cas 
303 , A 1 R 1922 Lah 35 = 4 Uih L J 441=6? Ind Cas 885. 35 C W N 75 
Where mis st 
Ind Cas 23 
A I R 1928 

sale prodatn.. - „ . -r 

127 Ind Cas 264 > See also 106 Ind Cas 2oi = A 1 R 192? Mad J009 Sale iviU out 
nonce is maiciiil irrcguliriiy 1933 A ^ 5 92=A I R * 933 AH 161 Uherc a 
sale is fixed for a particular day on -Rhich it i\as posiponed it being a hoiiJay 
and It MIS held on the next day but there was no paucity of bidders it cannot o 
set aside on the ground of miicnal irregularity 37 C W N 146- 144 
77g = A 1 R 1933 Cal 486 Execution sale cannot be set aside on grooea o 
C. C n Vol 1—79 
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and also a case of fraud m pubhshing or conducting the sale 66 Ind Cas 220 , 
sec also A I R J929 Lah 592»4 Lah 243=75 fnd Cas 103 , A I R 1923 Cal 

538 = 37 C L J i4i = 37C W N 587, 34 Ind Cas 829=30 M L J 611=3 L W 

504=19 MLT 357 Failure of nonce uoler rule 66 order 21 ihougb material irregu* 
Unty must result m <ienous injury to set aside sale under r 90 AIR 1927 Lah 
84=99 Ind Cas 51S Previous irregularity or fraud does not come within the 
purview of rule 90 Suppression of proce scs and low price are enough AIR 
1926 Cal 829 = 93 Ind Cas 870 Illegal sale is not covered by rule 90 but is covered 
by s 47 AIR 1924 All 698=22 A L J ^13-83 Ind Cas 1028 Right of 
auction purchaser 10 apply under rule 90 does not mean that general enquiry 
into judgment debtor's iiile would be opened A / K 1925 All 459 = 47 A 
479 = 2j A L j 23j = 87lnd Cas 278 Where there is no irregularity or fraud in 

the actual conduct of*ale ilus rule m not applicable 1933 M W N 77 = A 1 R 

1933 Mid 838 se'alsoA I R 1933 Fesh 4*“‘i44 Ind Cas 14. 144 Ind Cas 
4I4 = A I R 19^3 Mad 225 Right of judgment debtor to assail sale is not res 

incied to grounds in rule 90 1431ml Cas 522=1932 A L J lii8=A I R 1933 

All 192 


Sale of propenies reed not be m the order m which they are entered A I R 
1931^11 i59=«92»A L j 62 , a I R 1933 All 546=55 A 519=1933 A L J 
J273 System of conducting sale from day to day and fixing date for bringing sale 
to end IS deprecated 144 Ind Cas 414=56 M 356= A I R 1933 Mad 225 Whole 
sale is to be dealt with unless properties are sold in Jots A I R 1926 Cal 829=93 
Ind Cas 870 , see also A I R 1928 Cal 349=320 W N 519=47 C L J 351 , 
(1930) A L J ii77=A 1 R 1930 All 556 Under this rule substantial injury must 
proved A I R 1934 Fat 274 Sections Limiiaiioa Act has 00 application 
to petitioner under order 21, r 90 AIR 1934 All 314 Attaching creditor can 
apply under th s section A I R 1934 Cal 477 After waiver of irregularities m 
service of nonce and of procUmations, such question can not be raised subsequently 
AIK 1934 Cal 251, see also A I R 1934 Cal 205 Where for omission of 
mention of time of sale, bidders were prevented from offering bid, irregularity is 
material A I R 1934 Lali 413 Where safe officer dishonest// sends away dewe 
holder to prevent raising of bid, there IS serious nreguhniy resulting in loss to ‘he 
decree holder A I R 1934 Oudh 94 Panics must be given opporiufljty to 
evi le ice to prove iheir case A I R 1932 Pet- 32«- »» 

whether there has been material 
cJowpnce and whether injury 
, 3 All 369=1932 A L J 357 

e pr ce i* ten of adequacy of 
pnze^" 3-/ 6 W N 632 = A I R 1933 Cal 662 see also A I R I933 Cal 486=37 
C W N 146 

Order 9 does not apply to applicat on under order 21 r 90 136 Ind Cas 28a 

,93. A L J fe-A I R , A 

on merits evetr im noiwaia 

1932 Nag 14 


I R 1931 All 594 Application under rule 90 must be decided 
ira’rt ’•J'j’.-rd 'Zr'A 'i\ 1, ^ 339= A, 1 R 

Who can apply— Auction purchaser IS not a person whose interests ar^ j 
by sale and he ca mt apply un Icr r 90 A. I R 19^8 Cal 828 = 40 C t r ,-- ' 

Ind Cas 156 . 114 Ind Cas 538- A I R 1929 Rang 33=6 Ranc 821 


1917 Rang 301 = 5 Rang 516 87 Ind Cas 278=47A 479 


Rang 3,„6 Rang'BiT 

233 = ArR IQ25 


or other injerest 

t* I R 1928 Mad 1139 cf inj” 

M L iTn'l""' """ Of 

■> ...J Simple reversinjiB, 


o reversioner 
^ J cr rnorlgagee 

accM^wy boldmg'can aTso annfv a , of part 

A P T 'T' .0. - ( MIV ,4 f P 

Cal 925 
Mad 67^ 


6 P L T 295 = 87 Ind Cas 381 
Attaching decree holder throng 
51 M L J 661 = 98 Ind Cas 6 

ground of irrcgulaniy A LR 1927 Cal 82«o5 z' un nc saleor, 

1926 Cal 1219=44 C L J 167 = 98 Ind c£ T ' also^A, I » 

debtor can not apply when the pronenv . t ^ 00 sharer of the * 

member of the joint family A I R^i«6 Nau beloneini 

3.E. debtor selbog of.er aSf.olVlTs^.iet. ^ Cg? 

in properly sold rag 
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appl7 under rule 90 A I R 1926 Cal 51=87 Ind Cas 94 Heir presump'Ive 
of transferee of a portio t of property can not apply under rule 90 A I R 1925 
Pat S56=a£6 Ind Cas 575 Holdtt orproteaed rutetest is not bound to app^y unlet 
this rule. A I R 1925 I'ai 5^6=^ Ind Cas 575 Holler of money decree 
can not apply under this tule A I R 1935 Sind ioi = S6 Ind Cas 1075 Attaching 
creditor though his claim to rateable distribution is lost can stilt apply under this 
rule A I R 1924 Cal 786=51 C 49Se=28C W N 899=84 Ind Cas 119, A I 
R 1932 All 2 = 53 7^0 An interest created by Sale Itself does not come under 

rule 90 * Interest alTccicd by the sale in this lule means interests m the property 

existing before ihe sale an 1 adversely aQectM thereby This rule is intended 
for the relief of the decree holder and judgment debtor so far as material irregularity 
or fraud is concerncJ "ihe aumao a puithascr can not *3^.0 ihe benefit of that rule 
by pleading fraud He must apply under rule 91 A I R i9’4 Pat 319 = 5 P L 
T 4«“74 Ind Cas 760 , A I R >932 Lah 46S , A I R 1931 Sind 107 , 35 Ind 
Cas R 1923 Nag 161 =63 Ind Cas 429, but see 

W N 

11 I. W 184 = 53 I'd Cas 333 
=42 C L J 37 = 89 Ind Cas 663, 
person filing a declaraio y suit re 

of a decree, cannot during the pendency of his suit lake advantage of this rule 38 
A. 3>8Mt4 A L J 409=31 Ind Ca» 272 Ca sharer landlords can apply 23 C 

W N. 619=50 Ind Cas 329 Application of judgment debtor can not be rejected on 

ground that prior to sale he sold properties to stranger and Ins interest has ceased 
A. I R. 1926 Mad 317 = 32 L W 872 = 92 Ind CaS 597 As regards the in*anmg 

of the person whose interest has been affected vide 37 C \V N 9i3 = A I R 

*933 Cal 788 A I R 1933 Ml 54 — S> \ 121 , A 1 R 1933 Mad 694-65 M L 
J 359 , A I R 1913 Pat 44j A I R 1031 Pat 217-13’ In 1 Cas ni Where 
judgmen debtor d e$ after ipp a 10 i njer li > r le h(» legal represen aiives can 
continue proct.ed n^s "1 hout oh ami tg let er> of vdm s ra ons 139 lad Cas 74 
= 13 P L r 457= 11 Pat 4’<=A I 1< 1932 Fa 1 334 i erso is having attach 
meot before judgment and geumg decree subscquenily has pecuniary interest and 
cat; apply under this rule 64 M L J Cmsj-A I R 1933 Nlad 455 Transferee 
from ludgcnent debtor after attachment can apply under rule 90 140 Ind Cas 6oo= 

63 'NI L J 945=' I R 1933 M'‘d 96 Receiver 111 insolvency objecting to sale 
on ground that property had vested in him f ir benefit of crediiors is not representauve 
of judgment debtor 35 C W N 97t™A I R 1933 Cal 203=136 Ind Cas 593 
As regards applications by minor, vide, A I R 1930 Nag 135 , 70 Ind Cas 365 = 
43 M L j 92 , A I R 1932 Lah 576 

. cient if notice is 

see 35 N L R 
3 P L T 336 . 

( a$e$ It has been 

> in appeal theie 
fected by order 
parties but they 

• ^ • 4 as 31 Auction 

purchaser is a necessary party m app“al AIR 1933 Lah 324=34? L R 8 

Material irregularity — Omission to determine valu* is gross irregularity but 
sale will not be s-i aside unless substantial injury is caused 37 C W N 622 = 

\ I R 1933 Cal 662 ,seeaI>oA I R 1933 AU $46=55 A 5i9 = *933 A L J 
1273 » *929 A L J i 228=A I R 1929 All 94S , AIR 1923 Cal 93 = 70 Ind Cas 


sale proclamation is maiernl irregularity A j R 1930 Cal 51 1 = 51 C L J 356= 
127 Ind Cas 264 , see also to6 Ind Cas 2oi“A I R 1927 Mad 1009 Sale wiitioui 

^ I R I 933 All 161 Where a 
5 postponed it being a holiday 
>auciiy of bidders it cannot be 
37 C \V N 145=144 Ind Cas, 
77g = A I R J93J*’Cal 486 Execution sale cannot bs set aside on ground of 
C.C n Vol 1—79 
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material irregularity unless subsiauual injury is pmvcJ rag /nd Cas 66r=riP 
L T 701 as A I R igji P41 WJiere sale M held earlier rJjan rhe Jwwr jaenuoned 
m the sale prochmation u Pesh 57 Failure to 

deposit 25 p c imtnediat affect validity of sale 

unless substantialinjury IS 1933 Oudh t4S»io 

0 N 440 Confirmation of sale before adjudication upon application under 

Ordtc 2t, rule go by judgment debtor amounts to material irregularity 145 
Ind Cas 732 “A I R 1933 All 137 Not selling properties m order 
in which they are entered is not mateml irregularity A I R i93t 

All I59«l93i A L J 62=130 Ind Failure in affixing sale 

proclamation to property is material irreg ' 

1 1228=120 Ind Cis 545 Changing date 

irregularity A f U 1929 All 948=* t 

proclamation (he sale oft he whole bouse 
U 1930 LaJi 15=12 ' ' '^'"1 5a6 Errc 

hut by Itself is not SI "8 = 96 inn lyy 

Omission to mentioi R 1925 Oudh 424 

==12 0 L J 331 = 2 • on to mention land 

revenue is not neces which entitles the 

person injured to 28 C VV N 593 = 

45 L J 403 = 73 Ind Cas 546 (P Cj aaic must ue sC « if there is material 
irregularity A I R 192S Sind 101 = 86 Ind Cas 1095 To hold sale on a day other 
than the adjourned day IS a maienal irreguhrily A I R 1921 Cal 597'=*3S C L / 
40- 63 Ind Cas 746 


Fraud —Fraud and 
P L T 557 = 85 Ind Cas 
Pat 67= 83 Ind Cas 747 u u - 
the auction purchaser A I R 1923 Pat. 435*4 P L 


A 1 R 1925 Pat 521=6 

essential A I R 1924 
lould be alleged against 
f 306=72 lad Cas 625 


26A L J 4i2=ro3Ind Caj 899 Fraud may be 0/ any person not necesstnly of 


decree bolder' j5’M ’*7J4=A'rR’j’933 Mad 616 'Great discrepancy of value 

I lit sale proclatnition and real value IS evidence of fraud *43 luu Caj 


284- 


stated lit sale proclatnition ana real value i> cviucuvc vt !.«-« --ij 

S3 C L J 570-A I R 1933 Cal 339 U»d«r valuation is «ot always by 
suffi lent to sec aside sale A f R 1934 Par »86 see also 64 Ind 3 

P L T 50* No substantial injury IS caused where bidiers ™ Af.' 

real price A I R 1934 Mad 260 This rule governs a case of fraud ^mmmed after 

publ cation of the sale procKmacion 3P L } ds5-4S Ind Cm S^o -Afitma* 
to an execution sale 0 1 (he ground of fraud can only bs .J, 

i;on of the sale 51 Ind Cas 447 Party relying upon fraud must state seriaiion 
and m detail the facts constituting fraud and ho v he was kept from the knowledge 
of the execution proceedings AIR 19H Pat 145=2 P Gas 

823 Objections to an execution sale on ihe ground ot fraud can only be made 
prior to the confirmation of sale 51 Ind Cas 447 To bring property to sale 
subject to a bogus mortgage is fraud AIR 192S Mad Ii38«= 113 g-. 

Wilful mistake of value in safe proclamauon may justify interference of fraud 
A.r R 1922 Pat So7'=3P L T 50=7? Ind Cas 9,7, see also 75 Ind Cas t8c=r 
A I R. 1922 Pat 550 , 89 Ino Cas 107 Proof of fraud causing ignorance of 
execution of uidi'ment debtor is necessary A I R 1930 Pat i5»=,f,oinH pA 

Sgr Ther. ' - of wrong item A^ 

704='rtO I* decree JinMpf e ..i-. >. . ' ”,rvii 

knowledge 
Ca« m? _ 
mu 
761 
A 

able ouy ui 

60 Ind Cfas 519, see also 48 Ind Cas 970 AIR losfiTi}*” * 

A,L ; 286I92 Ind Cas 567. /bind Cas 507 a ^ 786 

L J 570. A I R 1932 Cd 733-a5C L J 3J7, A I R 339=s6 

Illegality —Proof of some breach of definite rule of in 
ihai there may be illegally proved A I R "^‘^***'*0' m order 

Ind Cas 70, The d.simctmn between ineg.lS ^ 99S=ii7 

A I R 1921 Mad ,83=44 M 35 = 59 Ind Cas /e^^Snl^ 1 rl°?® 

injunction 88Inl Cas 532=120 L j 331 The«. spite of 

under rule 22 Ins been served on father as o? {llegality where notice 

-s guardian 0/ hts son even after the 


decree holder s pleader ?vithout 
3Si = 87lnd 
Uie knowledge of fraud com- 
^ L T 200 = 80 Ind Cas 

J92iCaI 251=480 ti9 
lo be set aside is void 
withm 30 days of the sale 
>6=24 

1933 Ub in’ 
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•najonty of the son iiyind Cas 7o5=A I R 1929 Mad 27S=“3o L W 995 
Sale in ignorance of stay order is without jurisdiction A I R 1926 All 457 = 34 
A L J. S19 

Substantial injury — Serious injury must be shown to get sale set aside on 
ground of maienal irreguhruy AIR 1931 I’at 43=»ii P L T 7ot , A I. R 
1929 All 671 ; A I R 1933 Lah 186 , A I R igjo Pat 58 , A I R 1931 Pat 63 , 
104 Ind Cas 196= A 1 R 1927 Cal 873 , A I R 1924 Pat 785=5 P L T 250= 
76 Ind Cas. 16S ; $7 Ind Cas 892 , 45 Ind Cas 2t2 , 37 Ind Cas 964 Serious 
injury need not be pecuniary 47 A 479=23 A L J 233 = 87 Ind Cas 278 Some 
connection must be shown between irregularity and inadequacy 33 Ind Cas 692, 
32 Ind Cas 990 Denial of opportunity to purchase property sold is substantial 
injury 1933 A L. J 92 = A 1 R 1933 All 161 Where application is by decree- 
holder to set aside sale on ground of substantial injury suffered by him such suffering 
need not be in capacity of decree holder 1933 A L J 93 = A I R 1933 All l6l 

Undervaluation — Low \aIuation of property is not fraud AIR 1926 Cal 
577 = 91 Ind Cas 407 , see also 4 F L. W 88=42 Ind Cas 394 Injury as a 
consequence of under laluation must be proved AIR 1928 Cal 328 = 326 W N 
309=113 Ind Cas 562 , sec also A I R 1930 All 542=1930 A L J 1062 , 57 
Ind Cas 640, 57 Ind Cas 892, 44 Ind Cas 412, 33 Ind Cas 946 Where 
judgment dcblor failed 10 object 10 under \aluaiion of property even where served 
with notice under rule 66 he 1$ estopped from urging undervaluation as ground for 
material irregularity 143 Ind Cas 673=,, A 519=1933 A L J I273*A I R 
1933 All 546 

Want of attachment — Warn of amdinem by itstlf does not vitiate sale 
A I R t9-*7 Cal 847=103 Ind Cas 6»8 i Rug j33“77 bid Cas 36S , see 
also A 1 R 19.6 M-<d 211-9 lid Cis Objction to atiachmcnt must be 

laLcn before order (ot sale \s passed AIR j>i Fat 63 

Publication of sale proclamation — Fa lure 10 publish sale procla muon by 
beat of drum where It IS possible IS material irregulaniy 55 A |8»=I933 A L J 
I73=A 1 R 1933 All 747 , see also 48 Ind Cas 611 , For setting as de sale on 
the ground of an omission in the sale proclamation the omission must be a material 
one 53 ind Cas 143, see also 32 Ind Cas 990, 41 M L J 465 = 68 Ind Cas 
gi6 , no Ind Cas 339 , A 1 R 1933 Mad 225 = 56 M 356, A I R 1931 Lah 
63 = 32 P L R 933 = 132 Ind Cas 525, 58 C 813-35 C W N 75 = 53 C L 
J 575= A I R 1931 Cal 490 • A I R 1931 Bom 367-33 Bom L R 500 , 3? 

C W N 622=A I U 1933 Cal 662 , A I R 1933 Uh 103 

Notice— Omission of notice under rule 66 IS material irregularity A I R 1929 
Nag 130 = 25 N L R 58 75 Ind Cas 103=4 I-ah 243 Sale is void when there 
IS no notice under rule 22 A I R <930 Pat I53“n9 Ind Cas 891 Want of 
nonce to receiver who s not in pos>cssion nor is a party is not material irregularity 
AIR i929Rang 311 = 120 Ind Cas 142 Sale i» m operative for omission to serve 
notice on legal representative AIR 1928 All 74 = 25 A L J 507 Notice under 
rule 92 must be served blind Cas 113=2 F L T 270 Auction sale by Court 
without nonce to judgment debtor is bad and must be set aside 20 M L T 479= 

37 Ind Cas 387 , but see 74 Ind Cas 458= A I R 1922 Mad 95 = 16 L W 934 

Burden of proof — Burden of proving defect in execution sale is on parly assail 
ing it AIR 1925 Pat 48=78 Ind Cas 609 see also A I R 1930 Lah 692=122 
Ind Cas 234 

Bar of suit — In case of fraudulent sale only application under this rul* lies 
AIR AIR 1930 All 556=19 jO 

A L J AIR 1921 Mad 121=44 M 

351 = 40 ‘ 1928 Rang i8=ios Ind Cas 

706, A see A 1 R 1927 Mad 1035=51 

M 76=^^ ' - , ■ ^>6.63 Ind Cas 4‘‘5 = l9A L J 

530, 78 Ind Cas io5=A I R 1925 Mad 325 

Appeal — An appeal against an order dismissing an application for setting 
aside a sale under Order 2t, r 90 hes to the Divisional Court ^9 Ind Cas 372=11 
Bur L T 8 , sec also 36 C W N 125=550 L J 83 = 89 C 936-A I R. 1932 
Cal 672 . A I R 1933 Mad 851 (1 B)=>65M L J 719 = 38 M L. W 743 lu 
cases falling under order 21 rule 90 no second appeal 1 es 1933 'I W N 77 = A 
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I R, j 933 Mad 838 , see also A I R 1929 Mad 624, A I R >937 Cal 657 = 45 
C L J 172 , A 1 R 1925 Lah 624 , 87 Ind Cas 555 , 5 P L T 444=*78 Ind Cas 
315 , 74 Ind Cas 838 = 4 P L T 721 ,62 Ind Cas 685 , 3 P L T 401=6? L J 
319=61 Ind Cas 623 , 56 Ind Cis 646=1 P L T 26, , 39 Ind Cas 374*11 Bur 
L T 26 , 40 A ]22 = 43 Cas 522 Second ippeal lies where decree holder 
him'elf IS purchaser A 1 R 1930 Najj 191 = 124 Ind Cas 250 , see also A I R 
1923 Nfad 1142 = 87 fnd Cas 413 


Application by purchaser to 
set aside sale on ground of 
judgment debtor having no 
saleable interest 


91 IS 313] I he purchaser at any such 
sale in execution of a deciee may apply to the 
Court to set aside the Sdle, on the ground that 
the judgment debtor had no saleable interest in 
the properly sold 


N B—For local amendment m Bombaj , vide r«/ra 

Scope — Where the udgment debtor has no saleable interest in the property 
the auction purchaser must apply within 30 days to set aside the sale under order 
XXI, rule gi 13 Rur L T 152 = 61 Ind Cas 805 , 7 P L T 25 = 88 Ind Cas 
537 , 88 Ind Cas 693 An auction purchaser has no right to maintain suit for refund 
of purchase money 0 I the ground of absence of saleable interest m the judgment* 
debtor A I R 1924 Cal 172 = 28 C W N 20=80 Ind Cas 257 , A I R 1925 
Lah 199, 6 P L T 769=3 Pat 917=88 Ind Cas 219 The auction purchasers 
right IS limited to an application for an order for repayment of the purchase 
money after the sale has been set aside A I U toil All 377 = 43 A 60=58 Ind 
Cas 103 , 65 Ind Cas 230 , but sec 76 Ind Cas 605 No sale can be sec aside 
except by a resort to the procedure of Order XXM A I R >924 Pat 273 = 2 Pat 
829 = 76 Ind Cas 927 If the property las been sold in execuuoi, the judgment* 
dcbior has no inie est thereafter m the property 40 A 411 = 16 A L ] 236=44 

Ind Cis 697 The court sale carries no guarantee that ihc property belongs to the 
tudgmeiil debtor and the auction purchaser takes the ri»k and bears the *0** 
property doe® not belong to the judgment debtor A I R 192? Mad 394"S® M 
639=52 M L J 148 The Court sale of a propeny not belonging to 
the judgment debtor is not void a6 initio but only voidable 
1927 Mad 835 = 53 M L J 2 5-104 Ind Cas 614, Before a 

holder can apply again to execute ihe decree, recorded as 
the previous Court sale he must have the sale set 

agplicauon Order 21. r 91 in terms applies and it must be put in w iiiin 30 aajrs ot 
the sale A I U 1035 Mad 394=sr»M 639=100 led Cas 5*2 , see also 33 Botn 
L R 503 = A I R 1931 Bom 25a Although a Purchaser at an auction sale can 
get tl e sale set aside if ho cannot get possess on it does not prevent him from 
asserting the title, of Ins vendor acquired by the purchase. AIR 1929 Cal 218=33 
C W N 117 Where subsequent lo the purchase halt ol the property is lost 

A 496- 1931 A L J 228=' 
nl of saleable interest in the 
* • L T 388=A I R 1933 

IS not proper sale could well 
■ R I9ji Lah 244 Where 

n't appeal lies 140 Ind Cas 


833-33 

because he 
decree holders 
Only remedy 


L R 625 Decree bolder purchaser 
not allowed to set off on account 
33 Ind Cas 737=33 Bora L 


of ratciWe distnfamioti to other 

Bom. 352 


refund IS under Order 21 rulegi a T ^ 

cyr H 1 K 1934 Oudh 233 

00,0.0 or bo sot os, do 

3™*i1re''dBDosu”'''^ atid where, m the case 
wilhiQ thirty dajs from the date of sali^ ,5 by that rule is made 

setting aside the sale ’ court shall make an Older 

Provided that no order shall be made ttni.e. . 
has been given to all persons affccleJ thereby ****** notice of the appUcatioo 
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(3) No salt to set aside an order made under this rule shall be brought 
by any person against srhom such order is made 

N B— For local amendment m Allahabad, C P Madras a'ld Oudh i/yVa 
Scope — Where (here ts no irregulanty la publishing and conducimg the sale, 
execution Cojrt cannot refuse to condrm the sale A I R 493+ Lah 146 Tins 
rule applies only to valid sales I43lni Cas 854-«56 M L. J 255 = 36 M 808-A 
L R 1933 Mad S9S Where objection under rule 90 u dismiss d «iale must be 
automaiically confirmed A 1 R 1933 Lah Q9“34- P L R 70 = 13 Lah 761 , 
A. I R. 19.5 Nag 193 = 21 MLR I37 Co tfirination of sale may be presumed 
from conduct of executing Court. 31 Ind Cas 254^81 P R 1915 Where sale 
IS confirmed by order of Court and becomes absolute under rule 92 the only 
remedy IS by suit, and an applicatioi under s 47 is incompetent AIR 1922 
Mad. 63=7oIni Cas 369=15 L \V 272 Thisrulcis iiundatory in us provisions 
A. I R 1930 All S43 But the Court may stay confirinutoi of sale by virtue of 
us power under 5 131 A I R t93oLah 793 , see also A 1 R 1929 All 671 = 121 
Ind. Cas. 270 On the date fixed for confirmation of sale held in execution of a decree 

' 134=130 Ind Cas 

* • . perty A I R 1930 

• s rule a suit for setting 

^ -vo-j .4V.W A 1 R 1926 Oudh 

4S'*89lnil Cas 107 


Setting aside of sale — The executing Court has to consilcr in deciding if 
the sale shouli he co ihrmed whether there is any reaso 1 mh reference to rr 8991 

for refusing to do so If there arc noi the ^ourt must c infirm the sale If there 

are circumsances which viiac the sale at is incept ot the cxecuti ig Court can 
refuse to confirm the sale even aoari from (he coiii.encies coniemplated in 
rr 89,91 A I R <926 Nai. 17 Si Ind Cas 693 Mthng sile aisolu e after 
satisfaction of decree is without junsliction A I R 1922 Na^, '’48=18 N L R 
134=65 lad Cas 331 

Notios —Order setting aside Sale vitbout nonce to auciio 1 purchaser ts bad for 
want of jurisdiction 32 Ind Cas 891 , scealsoA I R 1921 Pat 49ll = a P L T 
336=63 Ind Cas 61 Order under r 90 wiibout notice >$ nullity A 1 R 1921 
Pat 393 = 62 Ind Cas t<3i 3 Lah L J 463=63 Ind Cas 986 see also 63 Ind 

Cas 338,75 Ind Cas 863=5 P L T 333 , A I R 19*4 130=80 Ind 

Cas 648 , 8a Ind Cas 931 . A I R 1927 Lah 63i , A ! R 1929 Mad 
763-53 M 861 


93. ts. 3l5] Where a sale of immovable properly is set aside under rule 
r, , p . v 92, the purchaser shall be entitled to an order 

in certain repayment of his purchase money, with or with 

outinteiest as the Court may direct, against any 
person to whom it has been paid 


Scope — Principle. ofriyrj/f/«,^/ar applies at Court sale 39lnd Cas 763 = 

1 Pat L W 551 Mistake m sale proclamaiion IS good ground for suit to cancel 
sale and for refund of proportionate part of purchase money 8L B R 427 = 33 Ind 
Cas 1030 But under the new code action 10 tccover money must be lalven in exe 
cution proceedings Under old code separate suit liy for same 37 Ind Cas 663 
see also 44 Ind Cas 200 , 22 C W N 760=46 Ind Cas 783 Or ler for refund of 
purchase money can be executed hke decree 23 M L F 355=47 Ind Cas 6jO 
Unlike private sale no genuiness of title is implied in court sale 52 Ind Cas. 

174 = 12 Bur L T 211 , 52 Ind Cas 818=15 N L R 40 , 49 Ind Cas 359 Court 

may award interest while refunding puichase money whe 1 sale is set iside 48 I A 24 
“•19A L. J 101 = 25 C \V N 376=59lnd Cas 782? C , see also 40 M 1009= 

45 Ind Cas 109 , 57 C 676=A 1 R i9joCaI 68), A I R 1929 Lah 6i7 = jO 

P L R 439 Separate suit does not he to recover purchase money on account of 
absence of saleable iniercsc in judgment debtor 3 Pat 947 = 88 Ind Cas 21S , see 
■ 5 = 79 Ind Cas 

, . . . b’S 43 A So 

B ) 401 There 
provided by r 

92 AIR 1926 Cal 971 = 53 C 758=430 L. J 418=96 loJ Cas 64 R'xbt 1° 
refund of purchase money arises only after sale is set aside jaA 9*3= A I H ‘*5 
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I R, >933 Mad SjSjseeiUoA I R 624, AIR 1927 Cal 657*=4S 

CL) J71 , A 1 H 1925 Lalj 624 , 3 ? Jod C\% 555 , 5 P L T 444-78 Ind Cas 
315 , 74 Ind Cas S35«4 P L T 73l ,62 Ind Cas 685 I.T 4oi=6P L J 
3 >9-»6 i Ind Cas 633 , 56 Ind Cas 646— > V L T ^65 , 39 Ind Cas 
1 . T 36 , 40 A 122>343 Inl Cas 5^2 Second ippeal lies where decree 
him'cir IS purchaser A \ R Uag 191-124 Ind Cas 250 , see also A 1 R 
1933 Mad lJ 43 »S 7 lnd C is 4^3 

. , , , 91 IS 313 ] I he purchaser at any sutb 

Appiicjiion by puichisv-t 10 Kreuitonolateeenuy apply to Iho 

f ? af Cou/t to set astde Ibe sale on llie ground that 

silSle iilicfcsl ' ^ judgment deblM bad no saleable interest in 

the pro; cily sold 

N B~-Fflr local amen Jment »r» Boinhaj, viie//f//a 

ScopQ— Where the udgment debtor has no saleable interest m the property 
I <f atinlv wuhin 30 days to set aside {he safe under order 

T^ T -n TrrsRS Ind Cas 
re/ufld 

in r- dgipftnt 

debtor A. I 1 C 1924 Cai 172=»20 w K 1915 

Lah 199 »6P L T 769«3 Pat 0 i 7 s *83 Ind Cas atg The auction purchasers 
tii,ht 18 liroued to an appheauon lot an oidct lor repayment of the purchase 
money aher the sale has been set aside A I U lOji Ml 377"43 A fio-^S Ind 
Cas iDj ,65 Ind Cas 230 , but see 76 Inl Cas 605 Ko safe can b® set ast^e 
t f a Tfs n to if e procedure of Order \\\( A 1 R 1914 Fat Fjf 

} ' soli jneeecut'oj tlie judgment 

f 40 A 4U»»t6 A L J 336*44 

j ♦ that the property belong'S to ibe 

s the risk and bears the loss if 
A I R 1927 Mad 394-50 M 

lijc voui ». a property not belonging to 

void ai I t/lto but 0 Uy vo dahfe A I ^ 

J z 5- lOJ Inct Cas Sl< B ft™ = 

,0 "^execjie (he decree reco'ded as wiisfiea by 
he must have the sale set aside To such an 
application Order at. r 91 >« «rm« antfl es and u must be put in w 3 o 
tlie sale A J R 1925 Mad ” ?« , see also 33 Bom 

L R 503 — A 1 U tpjt Uom 2> 

^et 0 c sale set aside if he 
asserting the title of lii» vendor » ^ 

C- W N tv? Where subsequent lo the purt.(ias« 4 .* i> * c j 
decree holder IS not eniitled to get back lb© nvmey S 3 A 496== {931 A L J 328= 

=*A I R 1931 Ab 377 Role ‘J* contemilates want of saleable interesr jn ,i,a 
jodgroent debtor 145 Ind Cas 421“* '* 6^1 - *4 F L- T 388 =A I U ,L^ 

eat 43 S (S i 3 J W/ '*■' -• />J under ibjs rule 5 not proper sale could weij 

244 , Where 


148 

not 


639*52 M U J 
thv ^adt^naent dobtor 
»027 Mad 835*53 M L 
holder CMi apply agai j i< 
the previous Court sate 


beconfiimcd 134 I id 
Court refused to set 


240 Ind Cas 
" sale n3£r£)_p 


853 = 33 FLU fiij 
bccauiie he s not aliOwed to set ofl" On account ot rateable ni=i,,K ,, ® 

darechM,,, 13J Ind Ca, yjy-JjBom I. R 5 o*=A , r ' 

Only tetnedy 10 claim refund IS under Order 31 rule Or a j o Bom, 252 

/» r rt igi^ Cuoh 3^1 

92 ^Ss 312,314] ^t) Where no appljcatio 1 IS nnH a 
sal, »hn„ .0 btcoma aP- 'A-*' 'S i 

sola,. « b. „t a„d. “■= S" 

the sale shall become absolute and thereupon 

(a) Where such appIicatJOn ss made and allowrd ,, ^ 
of an a ihcauon undi.r rule 89, Ibedeon^.r J 5 where, m the case 
■wilfim thirty dajs from the date of saJ^ />,« *» hiade 
selling aside the sale * ‘“® kouri shall make an order 

Provided that no order shall be mad*. 1 
ha. btso given lo all person, afTeileJ thereby npplicaitoo 



THa CODB 01 CWII, PftOCBDURB 


6)9 


0. 2l,r.a3] 


(3) No suil lo set aside an order made under this rule shall be brought 
b; any person against nhom such order is made. 

N B —For local araendmctu m Allahabad. C P . Madras a'’d OuJli vi<U, tn/ta. 

Scope— Where there IS no iriegulanly la publishing aod conJuciiiig ihe ^le, 
execution Cojrt cannot refuse to confirm the sale A I K <9J1 
rule applies only to valid sales t43lni Cas Sj^'-sSM L. j ajt — ju u 
1. R 1933 Mad 593 Where objecuou under rule oo is di>niisSi. I 'ale inu»t be 
au.oairucally confirmed A ( R I93J Lib. OJ-34 P L K 70- 13 Lih 761 , 
A. I R. 19:6 .Naj; 193-11 N L.R.i}7 Co iiiriinno 1 of sile mty bo proumed 
fro-n conduct of executing Court. 31 lod Ca$ 2)4 — 1' K 1915 Where sale 
IS coafiiiocd by order of Court %Q<i becotie* abtoluic under rule 92, the only 
remedy IS b> sun and an application under * 47 is incoinpeient A I R 1922 
Mad. 65-7oInl Cas W 272 Thisrutcn nun hiory 111 us |)r-vi>ious 

Al, 1. H 1930 All S43 Uut the Court mijr s 4> confirmiiio 1 of sale by virtue of 
us power under s 131 /Ml R i93aL»h 793 , see also A I K 192) All 67t**C2i 
Ind. Cas. 270 O 1 the date fixed far co 1 ir nitt in of sile Iicl 1 1 1 cxecuii ui uf a decree 
decree holder s presence IS not ncccssar) M 1 K I9)0 S ig Ij4-t2u Ind Cas 
40; Order XX!, rule 92 IS apphc-ahlc only <0 iminie ibic prupcriy A I R 1930 
Lih. 236-30 P L R 4it-ttS Ini Cas 70 Unlcr this tuie a suu fur sciuug 
aside a sale does not lie if an order cunfirniiitg the sale i» nu Ic A 1 R 1926 Oudh 
45 — S9lnd Cas I07. 


Setting osido of sale —The executing Court has to cunsi Icr in dcciliiig if 
the sale slioull lie co itirme 1 wheiher ihcie is any re is in uiili refcrenuc to rr S991 

for lefuaing 10 do so If there are n>i the Court mu>i c infirm the siR If there 

are circumsances which xuac ihc sale at is mcep 10 i the cxLCUiing Court can 
refuse to confirm the sale etcn aoari fro 11 the co 1 1 i.ent-ics conieiitp! tie I in 
rr 8991 A I U 19.6 Na^ 17-8^ Ini Cts 693 Mihng silt, msduie after 
satisfaction of decree is without junsliccion \ I K ij 2 Niv :4b- 18 N L K 
I34"6$ Ind Cas 331 

Notice —Order scums aside saU without noti c to au iin 1 p irchastr is had for 
want cf jurisdiction 32 lod Ca> 891 . see also A 1 i< iqji i>it <91-2 l> L 1 

336— 62 Ind Cas 6t Order under r <)a wnhoji nonce is nullity A 1 R J921 

Pat 295-62 Ind Cis «i3. 3 Lah L. J 463-6: InJ Cas 9bG , stc ilsodSlnJ 
CaS 238,75 lnd Cas 863-5 P L T 235, A I R 1924 Horn 1,0-80 Ind 
Cas 648, 8a Ind Cas, 931, A. I R. 1027 Lah 6St , A 1 R 1^29 Mad 

763-53 M 86 «. 


93. [S. 3l5] Where a sals of immovable properly ts set aside under rule 
Relorn of parch, se money Ihh PU'ChKer shall bo enll.loj 10 on orJcr 

m certain cases lepayrocni of his puiuhase monty, wtth or with* 

outinteiest as the Court may direct, against any 
person to whom it has been paid. 

Scopa —Principles of r JVM/ ///r^Zor aunhes a t rnui sale 39 Ini Cas 763 — 
^ ’ ' jTUtrni ^or 'S'uia ao catici.6 

a L U R 427 = 33 Ind 

• y must be (alvcn in cxc* 

, ....us 3G| diaic suii lay <or same 37 Ind Cax 663 

see also 44 Ind Cas 200 , 32 C W N 760^46 Ind Cas 783 Or Icr for nfund of 
purchase money can be executed like decree 23 M L i 355-47 Ind Cas 630 
Unbhe private sale no genuiness of title is implied in court sale 52 Ind Cas 
174=12 Bur L T 211 , 52 Ind Cas SiS—is H L R 40 , 49 Ind Cas 359 Court 
may award interest while refunding purchase money when sale is set iside 48 I A 24 
— 19A L. J tor — 25 C W N 376— 59lud Cas 782 F C , sec also 40 M 1009— 
45 Ind Cas ioq . 57 C 676= A I It loaoPal Mr ^ ^ ''■'9 Lah 617 — 30 

• on account of 

■ Cis 218 , see 

. ■ 5 = 79 hid Cas 

. I . ■ 62s . 43 A 80 

. ' B 1 401 There 

^ provided by r 

92 AIR i926 Cal 97I — 53C 758=43 C L. J 418=96 Ind Cas 64 Right to 

refund of purchase money arises only after sate ts set aside 54A 948—A I R 
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. . )=4 N. L. J 

■ . auction sale 

, R 1926 Nag 

160=89 Ind Cas 18 

94 [S. 310 . 1 , Where a sale of immovable property has become absolute, 

^ , the Court shall grant a certiacate specifying the 

Certificate to purchaser. property sold and the name of the person '^ho at 
the time of sale is declared to be the purchaser. Such certificate shall bear date 
the day on which the sale became absolute 

N B— For local amendments in C P and, Rangoon, vide infra 


Ind Cas qii Sale certificate is only evidence of title, but does not create any 
24C W N ioii = 47C tioS=3iC L J 463 , see also 45 B 1186 = 23 Bom L R. 
5 ,^ = 5 ^ Ind Cas 248 Plain meaning of sale certificate should not be re- 
versed by different interpretation of docun 
A. I R 1922 P. C 252 = 24 Bom L R 
63 Ind Cas 708 In subsequent procc. 

sale certificate A I R I 9»7 Mad 3U^ 
cure irregularities A I R I 9 J 7 ^al 02 = 9 
being issued sale cannot be JP 

48 = 43 M L J 477-31 M L T 363-63 Ind C 
be amended without notice to judgment debtor 
722 Costs for proper stamps for sale «ri 

A I R 1930 Bom 392 = 32 Bom L R 1084 (r puj-ch iser 

certificate is issued Court may issue another without impo pe^ 1^84-128 Ind 
may apply fresh litigation 

Cas 3t ( . .lie passes from 

137 Ind C < 136 Ind Cas 

date of 8- ,0 

49-10 Pat670=A I R 193* Pat 80 

9*5 IS 3181 . Where the immovable property sold is in the occupancy 
' of the judgment-debtor or of some person on his 

Delivery of property in occu behalf or of some person claiming under title 
pancy of judgment debtor created by the judgment debtor suwequently to 

the attachment of such property and a certificate m respect thereof has been 
granted under rule 94 , the Court shall, on the application of the purchaser, order 
delnery to be made by putting such purchaser or any person whom he may 
appoint to receive delivery on his behalf in possession of the property, and, if 
need be, by removing any person who refuses to vacate the same 

Scope — Possession m rule 95 means legal possession AIR 1928 Oudh 

251 = 3 Luck. 506=5 O W N 372 Inexecution dehveryof possession muslbeaccord 

ing to either rule 95 or 96 55 I°d Cas 946 ; see also A I R 1926 All 120=89 Ind 

Cas 134 Court is not bound to see that delivery is actually effected A I R io->6 

Mad 385 = 50 M L J 72 = 9 « Ind Cas 485 The delivery of possession by beat 
' . y can be considered as a valid 

> an under rule 95 is not pro 

• r 331 , but see 53 C 781 = 30 

, Cas 952 = 51 M L. J 106 

. . ‘ judgment debtor’s possession 

IS 817 Formal possession 
..*Ind CIS ?fi7 AIR iqno 

Lah 823 , 27 C W N • _ 

Cal 424,61 Ind Cas i ^ ^ ' 


- ,.-rchase'r A f“R“i93rpa"t 
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241 (F. BWio Pit 670=12 P. L T 423 When ictuil possession is withheld 
a^cf sjTnbohcal possession IS grimed fresh suit f>r possession lies A I U 1929 
Xag. 293 = 116 Ind Cos 70 b^mbohcal possession is cquivilcnt lo actuil 
possession with respect to judgment Jeb or and niorlgiaCe during pendency of suit 
A I R 1930 Cal 15 = 33 C W. N 963-360 1130=121 Ini Ci$ 407 


9q {5«319] \Vlicre the property sold ij m ihc OvCupncy of 1 tcninl or 
Delivery of prop.„ymoccu- “‘I''-' rvn-J-* •.nllllvJ t> oail|iy Uie s,llm mj a 
paney of tenant. ccrtificatt. in rtsp.ct thereof Iwis b til granted 

under rule 91, Uiu Court sliall, on the appliuition 
of the purchaser, order deln el j to 1>2 made l>> illising a copy of the certifieatc 
o( sale in some tonspicuoai place on the. proptrl). in I proi laiimng lo the occu- 
pant by b_at of drum or other eu^vOmiry mo L 11 sjin consement place, Uut 
the intcnst of the judgm nl dtb or has b tn trui.f fftd to the puivlias r 

Scope —After ordering iwssessioi uiilcr lutc f/» Court hi$ no power to crinl 
^ay of warrant. A 1 It 19.V OuJh joi-iLucL Cis 2.6=103 InJ Cis 605 
Omission to state penoj of leise docs not ciiiiilc the purt.hiscr m iciuil losscssiun 
before expiry of lease A I U 1927 Kmg 1927-6 llur U J 7 -i»o Iiid Cis 
This rule docs rot appl> to propcj „ni,c birds of 1 Receiver tab L U 

81 = 63 lad Cas 6S5 An order of po^scssioi to 1 puiih uer under rule 96 is i 
judicial order. 45 Ind, Cas 6 n 3 SjuiIkiIiciI |his>cssi >n his n i clTti-i iLainst 
sranstr ;1 O C ;o.,5 Ini Cvs 0)', 5 I-., I W nj-.j 1,1 Ci> <« 

lurchaser of Undivided share if ob tru t«. I m iti $ ic ( <r | iiti i > i 9I W 81=25 
“ T 153^49 Ind Cis 69 Nvhoii >>> iixv Iff I !i.r II I kr rule 56 for 
sjstuolical possession 40 Ind Ci> 60, 


JitSHianct ta dclxetry of fottestt « /o Je rte holier or /•urchaitr. 


97 [Ss. 328— 334] (t) Where the liolder of n di-creo for the possea 
„ . . ... . Sion of immovable ptojeriy or the purchaser 

Resisiaace or obstruct on to a„. such properly sold m execution of a 
1°“'“'°" immovable dveri or ob.lri.ctvJ by any [lerson 

P ^ ^ m obtaining possession uf the prjperty, le 

may make ana pplicatton to the Couti complaining of such lesistance or 


obstruction. 

(a) The Court shall fix a day for investigating the matter and shall 
summon the party against wiiom the application i> made to appear and 


answer the same 


Scope— The locking of the house by the judgment debtor imouuts to resis 
tance or obstruction. AIR 1930 B 375=3° Bom L R 619=54 B 479=i25 
Ind Cas 703 Application under rule 97 by decree holder luciion purchaser 
does not come under section 47 /f/d Order under r 97 on appheauon ly 
stranger auction purchaser is not under s 47 A I R 1930 Bat 311 = 11 Pit L T 
23,_gpat 775=126 Ind Cas '849 The resistance or t;c«>-crQt.-iVE>T4 cwj’ftTri'jJiated 
by rule 97 in some overt act by some person who is present at ihe tune A I R 
1924 Rang 26l = 3 Bur L J 71=82 Ind Cas 865 To such case alone Art 
II A of the Limitation Act apphc> Ibti , see A 1 R 1934 All 495 (T B)=22 
A. L J 626-=83 lnd Cas 923 There is nothing wroig in int cipiimg the obstruc- 
tion and ordering any investigation under Order 21, r 97 AIR 1925 
Rang 37-1=4 Rnf ^ J 178 = 93 Ini Cas 667 Order under r 97 on biiliffs 
report ot obstruction without in ipphcition by decree holder and not ce to other 

as 491 Court 
ructor pending 

. < not apply to 

) = 52 M 899 

■ • i i as no inherent 

ex parte m an 

, ■ shown AIR 

1929 Mad 757 = 57 M L J 381 (F B)=30 L W 424 = 53 M 899 Auction- 
purchaser has a right to sue for possession 57 fnd Cas 177 Fresh warrant can be 
ordered where execution of first was obstructed A 1 R 1921 Mid 559=66 Ind. 

Cas 722 = 1921 M W N 693 , 4 P L J 94=49 Iml Cis 150 (F B) An Order 
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51ns^ ibc 97 A J i? 1921 Mad 627® 

I I <90=»14L W 449=*7oIn[l Cas 36/ Rule 97 applies lo decree under 
of (lie Specidc Relief Act A I R 1936 Mid 353=23 L W 157 = 92 fnd Cas 
Jr«j926 M W N 162 Subtenant cannot resist execution of warrant of 
po5sc«5!omgii‘'s' temnt A I R 1912 Bom 449-46 D 887 = 33 Bom L R 
nj 6 = 65ftici CfS 312 » see i»so 64 Jnd Cis 697 =A I R 1922 Boro 273“'46 ^ 
526 = 23 Bmt L R laS > but see 47 C 907 = 60 Ind Cas 969 No appeal lies 
where npplicaiion under r 97 is icjected as under rule 99 53 It’d Cas 9^3 lo 

,1,5 ,ule the duly of Court o i resistance to delivery of paisession is laid down AIR 
VnaaAlI 57-=“I932A L J J0 j 6=..5* A 1031 Decree holder or ajction purchaser 
under ihis rule A f R 1931 Lah 686=^132 fud Cas SU Oral applt 
cal'on IS sufficient A I R i 93 * Cah 13 

9 S. (Ss 329 . 33 1.1 Where the Court is satisfied that the resistance 
, or obstruction was occasioned without any just 
Resistance or obstruction y l,y ihc judgment debtor, or by some other 

judgment e or person at his instigation, it shall direct that 

the applicant be put into possession of the properly and where the applicant 
IS still resisted or obstructed in obtaining possession, the Court may also, at 
the instance of the applicant, o der the judgment debtor, or any person acting 
at Ins instigation, to be detained m the civiJ prison for a term which may 
extend to thirty days 

N B— For Local amendments m Allahabad, C P Lahore, Peshwar, and 
Rangoon, vide t/f/nt 

Scope— This rule applies when judgement debtor obsiructs possession 31 Ind 
I f '« than ihe definition of a judgment debtor 

• * 85 lad Cas 1904 , see also 12 

hcaiioi where the person obs 
ent-debtor 60 Ind Cas 969- 
, idebiorwho has purchased the 

* under th's rule A / R 2918 

.. AIR 1950 Bom 375 = 3 * Bof" L. R 619= 

plies for po>se$sion and application is dis 
* * ioj and no revision or appeal lies A I R 

1933 Ml 939 see also A 1 u .'at 604 Decree holder 1$ not a party to 
proceeding, under rule 9a A I R i 9 * 6 Cal 9 . 35 - 9 ’ Cas 544 Order under 

r q 3 IS app alable when purchaser s decree holder AIR 192S Fat 47 ^ = 6 P L 
T 3Si=SSJnd Cas ro4 Rule 103 does not bar appeal if aJJowed by s 47 A I R 
1921 Mad 559 = 66 Ind Cas 722 

99 [Ss 331 , 335 ] Where the Couti is saiisfied that ihe resistance 
_ , , or obsifuction was occasioned by anv npri;r.n 

.i.c ,„dg.=nt debtor/ chLf^ “n 

•' good faith to be in possession of the property 

on hjs own account or on account of some person oiber than the Judgment 
debtor, the Court shall maLe an order dismissing the application ^ 

For local imcndmcnt in Allahabad C P.Oqdh, Peshwar and Rangoon, 

Scope— Resistance by person not bona fide cannot be allowed aid o 
M id gog=.oSJnd Cas 694. sec also 46 B 887 = 23 Bom I R ir,6»6e L? 

212 , A I R 19 6 Oudh 610 = 2 Luck 269 UnmirnecI sisiers under Hindu 
can succtssfufly rcsui possession of pariiiion of house to which thev -.J ^ 

43 M 635- 08 M UJ 433-56 Ind Cas 5*4 Q«« mn of pa35^on^ 

infavoiirof|ari> oihcr than jmlgmem deb or fnoswtis brought wnl m ‘ 
b> unsuccessful part) 51 V \v\ 1919^3,101! <^s ?«? ‘ ^ 

.n file suing insi obsuwciors is »oi o e under rule ^ /nd ,s not concSe und" 


■35 C W N 2E6=A 1 R 1931 Cal 574. 


as 614 see aho 72 
ttie/i/e /i/exh^i wron;: 
lot falls Under s 47 
er Under rule 99 d,s- 
335-58 C £o 3 
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too [S 332] (0 Where any person other lb:in the judgment debtor 
T> , , IS dispossessed of immovable property by the 

Dispossession liy doorce hoWer ot o decree for the possession ot soch 
properly or where such properly has been sold 


. by 

holder or purchaser 


in execution of a decree by the purchaser thereof, he may make an application 
to the Court complaining of such dispossession 

(3) The Court shall fix a day for investigating tlie matter and shall 
summon the party against whom the application vs made to appear and answer 
the same 


Scope— This rule applies to cases of joint possession 144 Ind Cas 147=1 
AIR 1933 Pat. 132 , A 1 R 1931 Cal 385 = 58 C 55 Party bound by mortgage 
decree cannot set up paramount title in execution 3S M L J I99 = A I R 1933 
Mad ,69 Events siibscrioent 10 delivery of possession must be considered 37 
CWV 339=6 oC 6*3 = A { R »933Cal 534 Tins rule includes auction purchser s 
lethal repiesenutives j6 C W N 79o=A I R ioj3 Cal 293 This rule does not 
apply where there has been only symbolical delivery of possession AIR 1933 
Cal r44=t42lnd Cas I3I Applicant nv possession even ihouj,h as a trespasser is 
entitled to succeed on ler rule 101 A I II 19 7 Cal 339 Aucuon purchaser 
m joint possession can applj A 1 R 1924 Pat 306=3? L T 106=83 Ind Cas 
599 Court cannot 1.0 mto mesuon of dtUMiti A I R 1924 Pat 506 
=53 Ind Cas 399 Usufructuary inoiigat^e dispossessed by auction purchaser 
can apply A I R ig^a Pat 408 = 70 Ind Cas 306 Court cannot go behind on 
100 A 1 R 1930 Pat 4 i 6 = >27 Ind 
• nder r 100 where ques ton is between 

41 M L J Ind Cas 730 

• • , C vi! Court to One party the only course 

for other patty is 10 apply uiiler r too AIR 1922 1 at 310=25 C L j S 4 i = 77 
(nd Cas 1005 


101» [Ss 332)335] Where the Court is satisfied that the applicant was 
n— . 1 . in possession of the properly on his own account 

,^re/!?poSS"„‘ "■ O' - Of oon. o( som p]r,„n o.h« .han the 
judgment debtor, it shall direct that the appli 
cant be put into possession of the property. 


Scope— Rule lot does oot apply to transferee 43 lud Cas 523 = 
6L W 563 Order under rule 101 does not afleci party s tight in possession upon 
redemption 17 N L R 33 = 54 Ind Cas 276 Court cannot determine title of 
exonerated pany 40 M 964 = 38 Ind Cas 297 Under rule 103 no appeal lies 
from an order under lUle 101 ifvi P L R 1917=41 Ind Cas 891 There U no watrinly 
in court sale and hence no compensation can be demanded 25 C W N 756=63 
Ind Cas 126 Court has no power 10 enquire as lo equities of the case in 
favour of purchaser A I R 1926 Mad 1127 = 24 L W 389=97 Ind Cas 60, 
Court cannot pass declaratory order A I R 1927 Nag 300--io3 Ind Cas 231 
Where c'aim petit on IS dismissed It must be diallenged ivitlun one year A I R 1924 
^fau' irr=45 itf L J dytr**/'/’ foif Oil 3^4 ffigA Courr cart mcerrtmr fa 
revision against an order under rule 101 to correct error or illegality AIR 
l 93 tCal 385-S8C 55 


102 tS 333 ] Notlimg m rules 99 and tor shall apply to tesutatice or 

„ , . , , obstruction m execution of a decree for the 

° ° possession of immovable property by a person 

feresA"*”*"" To .hom judgoieM dibwr h.) 

the property after the institution of the suit in watch the decree was passed or 
to the dispossession of any sucb person. 

Notes — Vide 99 Ind Cas 219=2 Luck 369=A I R I 9 '' 60 adh 610, 97 1 “! 
Cas io 31)^A I R 1926 Mad 968=51 M L J 2,5 

103 ]S 332, fourth para , S 335 second para] Any party oot 

A -1 . . 1 .... being a judgment debtor against whom an oid< 

""i« '“I' 58. “if 

imiivute a sail to establish the tight whici* 


C C H Vol I-8a 



634 


THE CODS 07 CIVIL PROCEDURB 


[0.22, r. 1 


claims to the present possession of the property , but ‘ubjecl to the 
result of such suit (if any), the order shall be conclusive 

N B —For additional rules m Allahabad Lahore, Oudh and Patna, vide tnfra 
Scope— Suit under rule 103 though brought on iiile must be brought within 
one year 530 668 = 31 Bom. L R 765=A I R 1929 B 379 * ^ L R 1928 

Cal 179=470 L J 87 Suit under rale 103 IS to decide right to possession and not 

only actual possession A L R 1921 'tad 317 = 44 'I 227=60 Ind Cas 109 
Where auction purchaser applies for possession and his apphcanon is disallowea, 
hisr-medy is in suit under rule 103 and no revj^oo or appeal lies A I R 1933 
All 9,9 . see also 35 C W N 286=,8 C 8o8=A I R 1931 Cal 574 Where order 
falls under s a? rule 103 does not prohibit second appeal 54 A io3I = A I R 
1933 \IL ,7 Where suit IS withm s 47 neither r 103 nor Art ll of the Limitation 
Act applies A I R 1927 Mad. 932“*o, Ind- Cas 414. Procedure under rule 103 
and s^iion 47 is not cumulative 90 Ind Cas. 932 = 3! M L J 106 la a suit of 
possession under rule 103 cause of iciioa must be adverse decision passed under 
rule 101 90 Ind Cas 573 = jO C W N 163 Parly out of possession must prove 
his title AIR 1925 bind- 201 =8'» Ind. Cas 861 Order under nile 101 becomes 
final after one year 73 Ind Cis 814 19 L W ^94. This rule applies only when 
order under one of the rules 98 99 or 101 las been passed AIR 1923 Lab 145 
= 69 Ind Cas 3;? Section 47 governs ihe case< where persons concerned 
are parties to suit or their represeniatne «hile rule 103 only applies when 
strangers to decree are involve, 4' M L J 34 = 63 Ind Cas 730 Suit 
under rule 103 is to decide right to possession and only actual possession 
44 M 227 = 60 Ind Cas 109 Order under rule loi must b* on merits or else it will 
not bar a suit more than a year after order 43 Ind. Cas I02 = i4'4 L R 66 Words 
“any party* la rule 103 refer to any party to pen 10a and not to decree under 
execution. 43 M 693-39 M L J 4>6->8 Ind Cas 501 Special right to bring 
suit for declaration of present right to possession 1$ not taken away by Spe me Re! ef 
Act, s 42 proviso A I R 1914 Nag 169 

ORDER XXII 

Deaths Mamage ani Insohenty of Farltes, 

1 [S 3611 The death of a phintiu 
or defendant ^ball not cause the suit to abate 
if the right to sue survives 
Scops of Order SXII - Oaler 2:, confined to questions of coaiiaaau e of sun 
by dci-olution of dcceised s right to sue on other persons dunng psndeac) of salt 
But there arc case* where suit can be continued b) others haMag ladepeadeni 
rluht to sue on sitae cause of aaioa A- 1 R. I9j* Lah 79=ji P L. R 573=ini 
Ind Cas-qS. This order contempliics devolniion of u ere»i uai bj act of pine* 
but by operation of law \ I R 1927 Mad 693 = 33 M L. J 142= 102 led. Cas. 
ill Orlrr 21 does not apply to revision. \ I R. 19,3 Oiad .00=144 lad. Cas 

■ • ' as ie 

2 = 141 

■ ■ sons cf 


N'o abatement by party s 
death if right to sue «urvivef 


orUr IS not nc<.ess\r) Lr ibxicnie « VI R tj i Ml. 217=15 V3j4(F B.) 

Scopo of Rule 1 — Coimuat vC of vuudcj'CH ‘s "n vn x,_a eca on c pers-en 
vlauimig to be tepre>emAiuc f 'c».ca*el but ox a -le u 14 I-d. Cas 

77i = MLxh 116-33 P I K ivW9- \ t U xo>» IjlV , scs ijCn i 
1925 244-47 M U J r4vT'> '“A* R*,«3*e - res- dots =..4 

abate by pJaiat IPs 'eaib 1X3 Ini La»..v3-t4M L. J £4=V L R 

1931 Mai tya. In exva ot Icaib f v i-* q t'-tve jv.* -$ wicre b .rs wf J;* 

deceaxtd lUmtiiTare ihe * »'! ibc Kixxim y xwv xva s, i- so.: ~--i ~ 

abate in»nie of the t« t t*»c l< it of ihc ’oc<x» d ivat "t VoL'' "ae 

tCvonl I 4 S I XU - \ I K K\X I at 3 * > » s c aU 1 V I R. i, 3 r ■^'‘ ".5 . 

■nuit" mcxnt pi\v<e.li ix» -» “C ' 1 xnx*\ivaaxl '*'•5 cxv.. .s.aa be ^ 

of X xuit \ I Iv ^>«1» Ivi-J I 1 w xM-ui I i Cas. 1-4. 
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^ I K 1937 Oudb Js6=ioj Ind Cas 170 
. ■ • . M 1064=33 Cns 45 Appeal abating 

-a- , ^ rest of ail respondents are indivisible 4 Lab 

L.J:2i=6jInd Ca& 725 Right to an office is personal and ceases on death AIR 
ipjoLah 703, see A I R 1929 Lah 807=31!* L R 134 Suit for damages for 
malicious prosecution does not survive 48 A 630= A I R 1926 All 610, 31 Ind Cas 
4 I 53 Ind Cas 34S , A I U 1926 Mad 243=49 M 208= 50 M L J j4 In a suit under 
s 92 for removing trustee lor breach and framing scheme, cause of action regarding 
scheme survives AIR 1926 Mad 162=48 M 688 Ifappealabaiesregardmgm- 
juncuoQ It abates regarding costs incurred by appellant 80 Ind Cas 744 = 2 Rangpi 
buit does not abate by ihe death of a member of a committee The surviving 
member can coitmue (( A I R 2934 Cal 328, see also AIR 1934 All 315 
Where plaintiff dies pending appeal, cross objection abates A 1 R 1934 Nag 
119 Right to sue as pauper IS persona] and does not survive to his heirs 64 Ind 
Cas 63 Suit for damages for breach of contract of marriage abates on plaintiff’s 
death 44 B 446=22 Bom L R >43 — 55 Right to obtain grant 

of admimsiraiioa belonging to residuary legatee docs not survive to his heirs if 
he dies pendency of application being personal 45 C 862 = 51 Ind Cas 76 
Where one of three members of joint Hindu family m whose favour bond is 
executed dies, ^urvivor can sue on bond as they represent family sufficiently 14 
A L J 2a5“33 Ind Cas 123 


[6 3Q2 ] Where there are more plaintilTs or defendants than one, 
and any of them dies, and where the right to 
' sue survives to the surviving plamtilT or plain 
g Ilfs alone or against the surviving defendant 
or defendants alone the Court shall cause an 
entry to that cfiect to be nude on the record, 
and the suit shall proceed at the instance of the surviving plaintiff or plaintiffs, 
or against the surviving the defendant or defendants 


Procedure where one 
several plamluTs or defe 
dants d es and r^hi 10 s 
survives 


Scope —If the right to sue or be. sued survives 10 one or more surviving 
plaintiffs or clefendants only after death of one 0/ (hem, the suit does not abate 
Court must make e iiry to the effect without any application A I R 1929 All 
347_i929 A L.J 6t8,seealsoA I R j929S)nd 325 = ]i9lnd Cas 537 , A 1 R 
1926 Lah 607 = 27? L R 688=98 Ind Cas 760 , A I R 1930 Bom 367 = 32 
Bom L R 69S , A 1 R 1925 Mad 344^47 M L J 745 = 85 Ind Cas 666 , A I R 
1921 Oudb 209 = 240 C 374 = 66 Ind Cas 24, 59 Ind Cas 238=11 P L R 
1921 Cases where right to sue survives against surviving defendant in his own 
capacity and not as the legal cepresentaiive of deceased are contemplated by rule 2 
A 1 K 1931 Pat 164=12 P L T 28=132 Ind Cas 100 , A I R 1933 P I 
464=12 Fat 778 This rule applies to appeal 84 Ind Cas 170=3 Bur L / 
171 = 2 Rang 486 Where one of the joint debtors sued jomtlv dies during the 
pendency of suit his legal representatives need ' * a r p in?j lah 

357=55 P L. R 1921 Joint tort feasors a 
Aence cause of action survives as against oiAer 
P R 1915 = 32 Ind Cas 18 Where the legal 
respondents are already on record but m 

sho 'Id be made in accordance with rule 2 rule 4 not being applicable AIR 
I920 0udh 209=24 O C 374=66 Ind Cas 34 . see also A 1 R i93j Nag 95=29 
N L R 1 


3 [Ss 363,365,360] (•) Where one of two or more plaintiffs dies 
and the right to sue does not survive to the 
Procedur^e in case of «aih surviving plaintiff ot plaintiffs alone, or a sole 
rfsdfpla.auff" «' sol® sotv^v.nj pUmlill d.es and to 


Tight to sue survives, the C urt on an applica 


tioi made in that behalf shall cause the leg I representative of the deceased 

plaintifT to be made a party and shall proceed with the suit 


(a) Where within the time limited by law no application is made 
sub rule fr), the suit shall abate so far as the deceased plainfi/f is 
and, on the application of the defendant the Court may award >® 



THE CODE OP CIVIL PROCEDUKE (O* ^ 

co.ts Which he may have incurred irt defending the suit, to be recovered from 

the estate of the deceased pUinliff 

r - ^►-seatalive character 88 Ind 
ot takes place tp%o facto »t an 
' pany li not made within 

„m= A I R .925 L’h 593-7 1^'. 

of doalh ofsomo pU.iiliff. as ? whilo A I R '933 Ail 291 

not brought on record aPP«l does ® are not broognt on record, 

^Vhere sole plaintiff dies an 1 1 -fejj j^o (oroial order is necessary 129 hid Cas 
abatement of suit is automauc^ana ^ ^ Where decree holder 

* can be substituted in bis place and 

67=572 6i6=‘A I R 1933 B°n» 


R 1933 Cat 498 , see 37 C \V N 67 • 

appealed against may operate as one 
N lo28«A I R 1932 Cal 206 , A I 
goQ Appeal does not abate as a 
A 1 R 1932 Cal 134*'58C i 34 ‘ 

\ I R .933 All 938 , .22 . 1.0 A I R .933 
? .h ‘?IO -45 P L R .31 Pauper pU Miff dyoft lejsl repre.c ill ire can continue 

ft f&l' nTjm" °7' frziTiFpt 

parties takes 
here can be no 

C W N 359-54 c 622-A I R i929Cal 5»9 

l,Aeal reoraaentatives-The rxprosson legal represenulivcs means one 

or several persons holding the interest of the deceased per*o 1 AIR 1927 Lab 

or several p .^,<,5 jnd Cas 418 Legal representaiucs means not only legal 

?ewMentalive or leeal representatives of the deceased plainiiff but also all the 
applying knew or ought to have known A 1 
son and not brother is a legal representative 
, 'ag 17 Only the successor of the manager of 

A I n 1930 Lah 56 '« 3 i P L R 706 
Bttiamfiar cannot be subsiuuted by panics A I R 1930 Mad 221-58 M L J 
CT The words ‘ legal representative mean the representatives to whom the right 
10 sue survives A I R 19*3 Nag iot=i8>I L R 21=65 Ind Cas 543 The 
subsuiuuon of a legal representative at one stage of thr smr ts ^frp^tlve for all subse 
quentstages 45 C ■ • u L R. 566 — lO 

P R 1917— 22 C W ■ • -J (P C) Where 

certain legal represe ib/Artiy^.LinH- 

taiion Act, Court can permit oil ers to be joined as co plaintiffs even though their 
application IS made after period of limiUiio 1 145 ind Cas 693- A I K 1933 

Rang 334 In case of denb of plaint ff after assignment of interest, assignee must 

be «ubsi tuted as leg'll represenntive A I R 1025 Cal 467-82 Ind Cas 991 
Executor can not be icsutoi’s represemative wiih regard lo portion of the property 
not disposed of by will A 1 R *929 Lah 546— 116 2 nd Cas 558 

Limitation —Article 176 Sch 1 of the Limitation Act governs an apphcanaa 
1 ■ ■ “ “ foBur L.T 

- * ■ of Order X^ll 

• ' ' ' ■ s not exhaustive 

, ’ ed by AtL l8i 


<aS 140 
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*. . ■ » aside abatement passed cannot 

38-* A. I R >933 Cal 49 ^ Order 
■ ^ deceased pUintifi unler Order 

22 rule 3 15 not appealable 193a A L J 3oSsaA I R 1932 All 466 Order 
briu),iQ(' a Certain person on the record as the legal representative of the deceased 
• rte deciee IS not appealabe 

• > « . 4 1 A L J 1113 , 64 Ind Cas 

• I i • legal representative to be 

7 Ind Cas 137 


4. [S 368 ], (1) Where one of two or more defendants aies and the right 
. . , , to sue does not survive against the surviving 

acfendant ordcfendanlsalone or o solo deten 
sole defendant ot sole surviving defendant dies and the 

right to sue survives, the Court, on an application 
made m that behalf, shall cause the legal representative of the deceased defen 
dant to be made a party and shall proceed »ah the suit 

(2) Any person so made a party may make any deleiice appropriate to his 
character as legal representative of the deceased defendant 

(3) Where within the time limited by law no application is made under 
sub-rule (1), the suit shall abate as agam>t the deceased defendant 

N B —For local amendment m Madras vide m/ra 


Scope— This lule reproduces n pri tc pie s 368 of the old Code as imendeu 
m 1S88 A I R 1930 ^lvd ojO'*6a M i ) 97—, 4 M .isaug I id Cas 469 
Thi» rule a] plies 11 pro cedin^s after preliminary decree in a moriLa^c sun 33 
CL] iijmSsC W n ;9j-59{nJ Cas 177 Ihs rule is applicable where a 
iTefendant dies before a decree 28 M 361 Where a su c or appeal abates on 
some of defendants being dead and the r representatives not being bro ight on 
record the suit or appeal iiMtes as a whole \ I R (931 Par 17^138 Ind Cas it 9 
Where no application to bring represeniaiives of deceased defendant on record is 
made within time the decree passed during that time has no effect and suit abates 
A t IL 1931 Lah 73 Death of defendant d so vmng any interest m suit does not 
cause the whole suit to abate AIR 1927 Lah 4 iS»s 8 L R 33oeio2lnd 
CaS 28a On death of a defendant during the pendency of a suit, the question 
whether whole suit abaies, or >t abates only as to that defenda tt would depend 
upon whether the deceased person was such a necessary party that 
his absence from the record should lead to dismissal of the suit itself AIR 1926 
■ 1 • L R 720 Rule of 

unless It must be 

1 n the death of one of 

suit does not fail 

even partially j6 C W N 1138— 60 C 87 = A 1 R 1933 Cal 325 If a suit for 
partiuon of property by heirs of deceased Mahomedan abates against one of 
defendants it does not abate as a whole AIR 1933 Sind 384 Order declancg 
suit to have abated for failure to bring legal representatives of sole defendant 
dying after preliminary decree 01 record in time is a decree and is appealable 
and no referen>.e lies under Civil Procedure, Order 46 Rule i 133 Ind Cas 
7^7-1=10 Pat 47r=i2 P L T 209»»A I R 193* Pai 353 The test of abatement 
in case of not bringing on record the representatives of a deceased defendant is 
that if suit without impleading such defendant when alive was properly constituted, 
suit does not abate as a whole AIR 1933 Sind ^84 For selling aside abate 
ment vide, A I R 1933 Sind 36a*26S L R 81 , A I R. 1933 Lah 224 . A I R 
1933 Lah 5S6=*i46Ind Cas 134 


Representative suits — Where under Order I rule n persons out of 237 are 
allowed to represent the re»t, death of some of tlicse persons other than the re 
presentativcs and consequent failure to bnng thcif legal repiesentaiives does not 
aba e suit A I R 1930 Lah i8-«iaoInd Cas 794, se* also A I R >933 La*^ 
682 = 34 P L R 844 I A I R » 93 * Lah 334 ='iv Lah 92 =‘j 3 P f ^ H 

' P L.R 3o 2 = A I U 1931 Lah 610=13 Lab « 9 S Successor in lavnagemcnt ol a» 
endoned property tnvy be considered asa legal represeniaiivc of the 

of the same endowed properly AIR i 93 o All j48=i93oA L 8jO . 
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co»K which he may have incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff 


Utne A I R 1925 Lah 598-7 Lah L J 517-88 InU Cas 478 Where in case 
of death of some planuifTa or defendants pending appeal Icgtl representatives are 
not brought on record appeal does aot abw ^ a whole A I R 1933 2gt 
Where sole plamliffdics and the letal representatives arc not hrougni on rewrd. 
abatement of suit automatic and no formal order is necesjiry l29lnd Cas 
345=1931 A L ] 153=S3^ 37A«A I R »93r Alf ti?4 Where decree holder 
dies pending execution legal represemative can be substituted m his place and 
allowed to continue execution 35 Bom L R 769—57 B 6i6=*A f R 1933 Bom 
358 , A I R 1933 Mad 73 (F B) = 62M L J 1 = 55 M 352 (F B ) bml does 

not abate where all ihe htirs ate not ’’ ^ i»r « n » r 

R J 933 Cal 498 , see 37 C W N 67 
appealed against may operate as one 
N io28=A 1 R 1932 Cal 206 , A I 
899 Appeal does not abate as a 
A 1 R 1932 Cal 134=58 C I 34 t 


deceased*' appellant is concerned A I R 193 ® All 311 — 125 Iijd Cas 591 > 33 
C W N 359-54 C 623-A 1 R l929Ca» 5*9 


Legal rapreaentativea — The ♦xpresson legal representatives means one 
or several persons holding the interest of ihc deceased pcr»on A I R 1927 Lab 

94-28 P L R 3—100 Ind. Oas 418 Legal representatives means not only legal 

represemiitve or local represenimves of the deceased plainuff but also all the 
representatives of the representatives 
R 1929 Cal 26— 32C W N lo’o A 
120 Ind Cas 218- 'V I R 1930 N 

the joint Hindu family should be added A I R 1930 Lah jSi-li P L R° 706 
Bettain/iar cannot be subsiiiuted by parties A I R 1930 Mad 221= 58 M LT 
57 The wds 'legal reptescniM.vc mean the tepresenialives lo whom the right 
lo sue survives A I U 1923 \ig loi-iSN L R ai-hslnd Cas ua The 
sohsiilution ol a legal reptesentaiive al one stage o! ihe suit is elTeclive tor ill subs" 
queni Stages 45 C 94=31 M L J 486— 15 A L J 779=10 Jjofn I R 
p R 1917-22 C W N 169-44 1 A 2i 8(P C)=42lnd Cas 43 (P C-) Where 

application IS made after per,^ of l.raitai.oi In§ Cas^ 693=A I K 193$ 

ptig 234 In (ase of d«'h of plainliff after assignment of iniefcst ass gnee roust 

^subsumed as legal representative A I R ,9*5 cal 467-S2 Ind Cas 

Executor can not be ««taio^s represemative with regard to portion of the proper/y 

notdispo»ed ofby will A f R i929Lab 346-ii6Ind Cas 558 P P 

Llmitotxon — Article 176 Sch I of the Limitation Act governs an application 
iintlrr rule a to bring on record the lenl . ^fa deceased to bS?" t 

■ " ’ * ■ . S3. 4 and II of Order XTII 

* respondent is not exhausuve 

, e^iod prescribed by Art. i8i 
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■ • « i • fcC « 1 c c 

. . . .. ■ . N I/.- Vl< I.ti C* 

n ... . > r j I . ^ k , »ce • C..C »»i 3 , 1 ^ 

22. rule 3 1$ not ap,ic4li‘^’c tqj: A L J V. I j : \ 

bnngin^; a certain prison oa I'is fecoi «3 a* t’ i 3 tsl tc, tst a 3 
•■ « ».»•* .r'*tti» 

i ■ ■• * ! i*. V t- J tiij . 

• . \ * ' . 4 < I •» ‘ ... tc,.< ( 

, . . . .... 1 . : - , v* • I 3 Cit I - 


f >u 3 


4 . [S. 3 SS]. (i) \Vh«c<i'sc>f Di*.c-d 

3 . , - IJ l-C 'Sts. 

Frocec-re in case « uU 'i of i,r .. i i,f,_ , 

one cf Several iltfc- la » &t cf ^t*^**-* * o« o *0 
so’e defends.,!. s.*"* vm s> c s*tsii. 

, tt^\t t-J i-c s.r*ttct, 

made m Lhal bebaU, sball 0,1- tbe I g.l 'c *.. j-.. 
dant to be nude a jwty and uball jc^etd .• 5 
is) .An) person so tuaJc a nir.r z^i^c 
characiex as legal tep'etenattrs of tie d.. .v- 1 

(3I \}^McwtUiniii 5 iijjlin:..ci br 

sab-itile (t), the sju thtV abj.c .s a^a n.. i .. 1 
N.B — Fof loal an.e J-t toMada* » t •■ 


.{ nil’ 
Cetv'S 


IV. C , 
>>2 I 


jT d • > 
Is- 1 


Swpo— Tb Sweie,n>u»»n t t» - t t c v»*r'fj 
mi£S 5 A. I U tijoM*! 1 ' 1 . ~ * t ij-» , I i.j» 4 a 

This rule apjlies u> j tu ee l« >.,» a<t«' I xt tiv aiy S< xc ' a ■ >■ t ..i.c » t 1 \ 1 

C L J tl)* 3 SC W S sns-«)>tnl t-a* t'f U » «ule t a, vaUe v»k ci« a 

<^efendant die* b'fure a decree sS M y>i \Mteic > »li 1 tt at iH.al ^liatc* >iii 
some of rlefendantS betog dead and tier ts|><e««n( u «c» n 1 t c on 

record the still or appeal n'lucs ts 4 »u >I \ l U >131 I ti 1 -ii-tinl lit mi 
W here no application to bnn)' icptvtem mve* ol .lc..ci»c IciniU 1 ‘>i» u ml it 
made nilhin time the decree it\s>cd during ihni nm huiuclU ml tun >' iitt 
A I R. 1931 Lab 73 D*aiii of dcftndaiu diti) vniiiit n)/ insii.it m suit diKs noi 
cause the whole suit to abate A \ R »917 V'lv \ R j^uMinsind 

Cas 2S0 On death of a defendant during iht pendency of n suit, tin, iiuciiion 
whether whole suit abates, or it abates Only a* to tint ikfcntl int, would tkjiend 
upon whether the deceased jitrson was such a iu.t.vss'ty puiy thii 
hi* absence from ihc record should lead to disinitsnl of the suit ii'cll A I K 192(1 


‘^^^,il!..,^'t,n(ahairasawholc "a I R »933 Sind 384 lor sciiii.g uib 

ml I R .«3Smd L ■< 8- . A Mi .,,3 Ul, , ft ,7 

1933‘Lah S56 *=ia61o‘ 1 Cas I 54 

« amts— Where under Order I rule ii iicrrmi* on f,t j . 

preseotaiiv , i . ■ ■ A I 

aba 6 suit • ■ »3tl' ( '< 

6 S 2 =‘ 3 i P * ' " » .. 

P L. R 3 ■ ■ . • ' 'I ' 

endowed , , I 'j , 

ofibe same euau-ws- r r ^ r 
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AIR 1929 Mad 45I=«1928 M W N 867 Daaih of partner sumo' on behalf of 
firm consisting of two or more partners, does noi give rise to question of abatemetit 
Air •• AIR J933 Lah 197==4 Lali 

I42«7 capacity m the appellate stage, 

where ^ not be substituted 60 Ind Cas 

tti = 3 Lab 762 , see also 4 Lab L») 5iis=A I R 1921 Lab 390 . 55 
210 , but see 86 Ind Cas 1 R 2925 Lab 124 = 6 Lah L J 360, 89 Ind 

Cas 378 = A I R 1926 Lah 31 , A I R 1928 Lah 869 . A I R 1926 Lah 216= 
*sgi Ind Cas 558 

>r appeal abates against a 

, he was ahve at the time 

and not if he died before 

the msijluiion o/ibe suit or appeal ana »va, ciji, .uwas.y impleaded as a par^ 
A I R IQ18 Lah 359»=29P ^ R 626 , see also A 1 R 1929 Lah 440=301’ L R 
259 l6P R i9a2s»64lud Cas 359 Decree against dead person is nullity A 
I R fQjaLah 2t = 5 L L / 187=74 Ind Cos 682 , see also 67 !nd Cas 465 = 
= 22 hi 1 1 20^ aeeaUaS? InJ Cas 47=4 Pat 187 , A I R 1926 Caf 1053 = 
43 C L J 606, A I R 191? Lab 200=8 Lab 34 , 33 P L R Cas 

Dtatiaot jnt0resf5~"^hc fact that mterest m subject matter of suit are 
definerl^nd separate 19 '''*** importance in deciding whether 

suit abates as a whole when it abates as against one oI the defenoants AIR- 1932 


are separable, 'the 
eased defendant or 
regards the whole 
I see also 35 ind Cas 

; h ISd c“ “”“'"<1 “'iJ* Sh 


IftT Ind Cas « . 7 i » w. 1^33 i-an 0^3 . 1933 ■‘-an 

* Ij Ind Cas 14 /f7 In'i ^as I99“i Lah 52$ . 83 Ind Cas 197*26 Uom L 
J2.? Si I R i9t9‘P^> 58-33 CW N 3«8-56M L J 304=,,^ 

Ind efs’ 6of (P "c), I9J0 A L J 979- i30 fnd Cas 289 , 112 Ind Cas 605, 


AIR 1927 U 800=28 P L R 9 , A 1 H *9^ All 776 . A I R 1937 Uh' 
87 = 8 Lab L J 57S » A I R *9’7 Lah ^3S-”8 Lah 617 , 83 Ind Cas 397= 


47 hi L“i S71 , srind Cas S53-A 1 R ig’b Cal 253,94 Ind Cas Vs 3 . 
A 1 R 1926 Cal 667. A I K 1926 All 152 = 33 A L J 93S . 89 Ind Cas 236=7 

^ ... . IJ.t ... «« I^rf r*:!® r>.n..A I X? tn-.f'Ott. r.t S.I.J r^. . ' 


p L T 124 = 4 Pal 53 , 88 Ind Cos 9,9= A I R 1925 Pat S«7 , 83 Ind Cas 563 
A. I R 1928 Lah g47-«” Ind Cas 692 , A I R 1930 Cal 3*6 , A I R 1930 lah 
353. 52 Ind Cas 510=67? R I9<9 4' Ind Cas 730=96 P R tgiy , 58 Ind Ca-; 
^15= A I R 1922 Lah 182. 67 Ind Cas 390=»A I R 192301! 289. 6: Ind Cas 
121 = 14 P W R 1925. 45 Cas 911 . 32 Ind Cas 829=260? W R loic ca 
I ni Cas 927 » A I R igrt Lah i6o Oui where liability is joint and several, \he 
whole suit does not abate A I R 192* Pat 35o*2 P L T 239=60 Ind Ca? 

A 1 R 1926 All 128 = 48 A 81 , 89 Ind Cas 238 , 72 Ird Cas 670 " ' 


Death after preliminary decree— Tins rule does not ipniy to a ri?,. 
which the dead, of ihe defendant occurs beiween ‘he passing of the Drelimmar/anH 
fitwl decree of a suit A I R 1929 Nag 142 (P B}=ii6 Ind ^nd 


nnl decree of a suit A I R 1929 Nag 142 (F B)=ij6 Ind Cas ^617 full 

20 Ind Cas 77 , 122 Ind Cis 447-A I R 19-9 Nag \ 1920 Cal fiiS 

i I R 1933 Rang 3>8 .AIR 1933 Pat 27*13 P L T 6 m A I R 

L R 8. 7but see no S cS 


561=40 SV N 1001, 64 Ind Cis 307=17 N L R 81 but see no 

269 = U93oJ A L. J 979. 87 I»d Ca, S,8» \ j r®' ‘ ^as 

529-4 P L J 340 (F li; .'Vhcre one out of the several defendln??^l',«I?,^.^. 1 .® 


S29-4P L J 240 (4 UJ Where one out of the several def,.n,tan.e ,1... -7 t 

prebmmary decree but before the final decree and h,. u , , " * ‘he 

broo.l.t o f record ... h n .1.= » o= ollo.ca hy lZ , 1 . is not 

detodon. A I R 1,30 All 779-.930A f J Sr 1=6 ,„d c " 

Death of party pending appeal ^Where ^om,. . 

appeal and their rcproeniaiivcs are not on record ilic ajiDeil 

,V.LR..,„U1. ,3 ,!Lo6 L , rV,V/' 
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CIS 45 . A I R 19.8 I. ill 571 (P B)» 
result of luinm ^ L T 186=4 Pii 32 o-=89 111! Cns 280 If the 

derrrrf! in ippeil would be lint if the appeal ,s 

sistem decrees, the non joinder is faitl to the tppcal. 
^as 616 Test to deierinmu if ippca' aimed if 
IS be not brought on record is coul 1 suit irii/id 
‘Naffi3t = 7- } A f' o' ‘he decenseil being left out" A 1 II 1924 


-(S 2 . see also A I R 19:6 Lai, 474-94 I«d Cas 3^ 


Legal representativea - 


would be to bring into cxis 

to cicli other, the 

331 = 100 In I Cas 
300 

■ > >51 mean 

. ■ makes a 

* him <0 

927 L-ah 
a pun 

epccscntaiiscs of il c deceased debtor 
bil Cis ,si A I R 1933 Lai, 

ins I, *x» irc alt [trsons on whom 
2-7<'» Ini Cis 31,, Lctd 


All 4s ~r4.,o=', a i R-,934 

impleaded 4i A 497,- 18 A L ) 6,a=«6i Ind Ca» oa 7 ^SMufn '"‘''not be 
tive m memorandum o| cross obj«„ons .s tan.amVum ,0 brmama^^ V 

m appeal 34 M l ] 177 = 43 Ind Cas 9*9-23 M L T 280 ^igal repregenta^ 

'nconsistcnt will, Jns^ pretfecessors 
^ n 245*73 Ind Cas 376 see also 46 It, d Cas 469 = 27 C L I 

576 Representative can raise plea of CO defendant s death before decree A I K 
1924 Pdt 339"75 ftwl Cas 321 Legal representative is at liberty to take any 
defence which may be appropriate to Ins character as the 'egal representative of 
the deceased defendant A I R 1930 All 348=1930 A L J 836-123 Ind Cas 
376 For abatement of suit or appeal for not bringing legil representatives of 
parties on record, vide 49 C 524=69 lud Cas 885, 90 Inl Las 41=26 P L R 
83a, 85 Ind Cas 2S-6 P L T 313 AIR 1933 Pat 646 , A I R 1933 Pat 

57=13? L T 717 For cases where U does not abate vide AIR 1931 All 

235- ‘32 Ind Cas 31 . A I R 1930 Mad 579= 126 Ind Cas 486 , 71 Ind Cas 

321 = 45 A 286 , 65 Iiid Cas 542=18 N L R2i,A I R 1930 Lah 709 , A I R 

1928 Mad 1199, A 1 R 1925 Pat 765=7? L T 431 A decree obtained against 
a person who is not a legal representative of the deceased is not binding on the 
estate and on persons rightly eninled to the estate A I R 192760:0 63=506 
802 = 28 Bom L R 1383,53c L J 42i=A I R 1931 Cal 782 , \ I R 1933 
Cdl 43, butseeAIR 1930 ?.Iail 93o=6oMLJ g7 = 54M 212 (where the mistake 
was ifbw /?*) , see also A I R 1933 Nag 73=2g N L R 89 Failure by 
defendant to take objection to nonjoinder of some of the legal representative at 
proper lime estops him from taking It at subsequent stage A I R 1930 Sind 147 

procedure — The introduction of a party for one stage of a suit is an miroduc- 
lion for all stages A I R 1927 Oudh 531=101 Ind Cas 8:6 Where the l<»gal 

representatives of a deceased defendant or respondent are on record, it is sufficiecc 
if i^be plaintiff or appellant at some time or other before the hearing of the suit or 
appeal slates the fads and gets it noted on Uie record A I R 1929 Mad 152 = 
51 M 347-S4M L 1 675=109 Ind Cas 372 , see also 96 Ind Cas 41 = 26? L R. 
832 , A I R 1933 Lah 765 = 34 P L R 77S , A I R 1933 Lah 710 Wherea 

party to a suit dies and an application intimating his death has taken place m the 
rank of the opposite party is made the applicant would be quite within Ins rights 
to gwe exact information as to the names, addresses aad the other paruculars of ih® 
persons supposed to be the legal lepresentatives of the deceased party within a 
reasonable period of lime without causing the suit to abate A I R 1927 Oudh. 
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170=^4 OWN 329«iooIfi(i Cis Sol Mot 
but phirtt also should be 'imended showing ho v I 
for cliirn A 1 R 1933 Cal 3>4>»56 C L. J . 

legal reproseatauves muat be brought on tecoid A I R 1933 LaU 765 = 34? L R 
77S Objecuon as w proper represemaiive must be btou^jlu at earlie«t opportunity 
36 C W N I 38 = 60 C S7=>A \ R 1933 Cal 3i5 

Ciniltation — It no reprcseniiiive is biought on record with lim tation, time 
should not be extended A 1 R tgn Lah 30=* 5 Lah L } iig An of rfae 
Litrufitioii Act governs the case Where judgment debtor dies his representative 
must be brought on record wuhm 90 dxys 26 Ind Ca* 52 see also 40 Ind Cas 
iooe»39 A 550 Originally the period was six months but now it is ninety days 
Vide Ind Cas 7 , 40 Ind Cas 1006 26 Ind Cas 52 , 70 Ind Cas 8 2 No applica- 
A I R 1913 Mad q6=*i 6L W 721=73 
ir substitution is made wnhin period of 
had no I».nowIedge of the death of the 
dolendant tiU wiihin three months of the date on which he applies for subslitulion 
of the legal representative «)fihe tfeccisel defendant A I R 1930 All 779=1930 
A I J 825 = 126 Ind Cas 2o » see also AIR 1928 Mad 404=54 M L J 
534«lo8lnd Cas 288, 87 Ind Cas 632 = A I R 1925 Lah 599, A I R 1932 
Lah 426=33? L R soi = i4Lah 78 


5 is 267 3 Where a question arises as to whether any person is 
f — , ^ representative of a deceased 

Determtnation of que t 0 plaintiff or a deceased defendant, such question 

w legal representative ? determined by the Court 


. L J 632-'49 fnd Caj 1 , 

see * 02 , 44 Ind Cas 93? Trial 

^ ^ ^ failure, Appellate Court cart 

deCfde'iLah I J 3t4* 39lnd Cas 8931 see also A I R »9« 
pat L T 380=6, lod Cas 131 , 42 B S35*»46 Ind Cas 7S0 Re adjudication of 

question under rule 5 in regular suet IS not allowed 4S h.w* 

A 1 R 1033 Oodh •’07 When obteciton is not raise! m Court below Pnvy 
CounclvtiUnotemcrtairtic 4<2lnd Caiye-lfP C) deejs, on under rule j does jjor 
work as ns judicata A I R i934 Lah 465 ^ No appeal lies againt order under 

ra!«S A f K .931 L-.1. -3S, «{! «»-«' I R '9’« A 1 R 

l926Lah tSt 58 Ind Cas 493-43 M 8»a . 57 InA Cas »37-‘ Lah 493. 
lod Cas 833-13N L R 3' 91 md Cas 066-A J R 1926 Oudh 158, A I 

R 1931 Lah 23, = i3« Ind Cis 194 When lover Court omued to take evidence 

the order can be revised V I K 1925 Mad 4,6=21 L W 21—86 Ind Cas ipS 
6 [*Veai3 Notwithstanding anythine contained m the foregojng rules 
. . . , „ r whether the cause of action survives nr 

Ueitti of either parly between the conclusion 
of the hearutg and the pronouncing of the judgment, but judgment mav in 
such case be pronounced uotwitbstaiiding the death and shall have the sa ” 

force and effect as if it had been pronounced before the death tooJc place 

Scope— Wherepariy dies after concluson of trial but before decr^P . 

he taken to have been passed in hi) life time 1932 A L 7 rofin=.A t ttjusr 

U2 sceaUoA I R 1933 Lah 710=144 Ind Cas 6 ,i 7 Hd ^ 

A I K 1930 Sind 2,4»3,S L R^oy 

Las 348, 2Lab L J 144 ” O L J 20, 53 

7. 3(39] <0 The mirfiage of a female plaintiff or defcndani sh 11 

Suit nonhaicJ h) martnse «“se the s m jo bate, but the sun n 

or fo™,= ,.9„y JlcS ‘’f/ ' 

defendant, it may he executed against her alone ^ ** againit a female 
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(a) Where the husband is by law liable for the debts of his wife, the 
decree may, with the permission of the Court, be executed against the 
husband alsa , and, 1 1 case of judgment for the wife, execution of the decree 
may, with such permission, be issued upon the application of the husband, 
where the husband is by law entitled to the subject matter of the decree 
S [S 370 ] (i) 1 he insolvency of a plaintiff in any suit which the 
, _ , assignee or receiver might ni'iinlain for the 

ba^suii benefit of his creditors, shall not cause the 

suit or abate, unless such assignee or receiver 
declines to continue the suit or (unless for any special reason the Court 
otherwise directs) tJ give security for the coils thoteof within such time as 
the Court may direct 


(3) Where the assignee or receiver neglects or refuses to continue the 
„ , the suit and to give sucli security within the 

Procedure where issignee nme so ordered, tht defendant may apply for 
“Jruy .hed, 3 m.,.alof Ihesmtonlhe ground 

plaintifPs msaliency, and the Court may make 
an order oismissing the suit and awarding to the defendant the costs which 
he has incurred m defending the same to be proved as a debt against the 
plamtiff’s estate 


Scope — In case of insolvency of the plaintiff after msmution of suii Court 
should not dismiss su t without nonce to Receiver 13 L W 551961 Ind Cas 
300 , see also 31 C W N 3’ Rece ver can co lu me sun 16 A L J 440947 Ind 
Cas 577, 109 Ind Cas 589 AIR 19 8 Lah 596010 Lah ‘•08 Insolvent can 
continue appeal after annulment A 1 R 1929 Bom 302931 Bom L R 357 
Party adjudicated insolvent can appeal under Provincial Insolvency Act but not 
under Presidency To V IS Insolve icy Act 62 Ind Cas 85491921 W N 535, 


97 Ind Cas 486-A I R 19 • • "eceiver 

IS entuled to eoniinue suit I R 

1926 M 1145934 L W 38 act as 

such AIR 1930 Lah 205 „ ^ ^ iintifPs 


insolvency is liable to furnish security for costs already incurred A I R 1926 Bom 
533928 Bom L R. 1074 , see also A I R 1927 Mad 5119110 Ind Cas 440 

9 . [Ss 371 , 372 ] (>) Where a suit abates or is dismissed under this 
Effect of abatement or dis Order, no fresh suit shall be brought on the same 
missal cause of action 

(3) The plaintitT or the person claiming to be the legal reprcientative of a 
ceiver in the case of an insolvent 
the abatement or dismissal , and 
i . , , , sufhaent cause from continuing the 

suit, the Court shall set aside the abatement or dismissal upon such terms as to 
costs or otherwise as it thinks fit 

(3) The provisions of section 5 of the * Indian Limitation Act 1877, shall 
apply to applications under sub rule (3) 

Scope — Rule 9 must be sincily consirued 1931 Lab 79931 p L R 973 


No fresh suit shall be brought — This rule does not apply to cases where 
cause of action was reauicied to deceased 31 Ind Cas 4, A 1 R 19'8 Nag 220, 
AIR 1933 Lah 752 This rule d^es not bar fresh suit on dissimilar causes of 
action A I R 1933 Lah 109934 p L R 156, see also AIR 1939 All 3069 
1929 A L J 492 


Apply to set aside the abatement — In case of abatement, remedy is apph 
cable under rule 9 A I R 1930 All 3799127 Ind Cas 419, A I R 1927 Lah 
865936? L. R 659 Applicnion for substitution after limitation should be treated 
as under rule 9 A I R ig'S Lah 7469112 fad Cas 5 Applicant should satis^ 
Court that there was sufficient cause for coniinumg suit A I R 1928 Lab. 74 % 


* See now the Indian Limitation Act 1908 (IX of *908) ss 4 and 3 
C C H Vol, I— 8t 
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error geoumo and „n,nten.m.ul aad danu„ to olhCT sde an J'g'j'j’ 
application must France of death is no ground for abatement 

&m=?afnT^?e‘'n‘;u^..ty-orX Ind Cas.toto, 

amended 1 • ^ '>75 Cas 283 

83 Ind C ■ * in applying 

Deceased . > it residence separa* 

rule 9 80 * 80 Ind Cas ® 94 ^ 

'd'iah L*‘j.'l92 Wj'^nd'Ss* SoT'”®'® olso^fS Ind Cas 909, 

abatement A I. R '5y -ISr «7 l -d Cas 596=4 Lah L J 171 , hot see 72 

79 Ind Cas *>•'-•* *imt cLnot bo restored without express petition 

liid Cas >37-44 M C I i Mad 7‘3=S7 M L J 23S-So Ind Cas 397 
for same is made A 1 “ 9 4 no day. It must be set aside within 60 days 

In case of auiomatie abatement tr- r. 

or according to sectio . ,,3 

Delay caused m obtai 

Ind Cas ai5 y "ind “Cas 587 Bonz/ide mistake of pleader js ^d 

A. I R ■9>3 Cal>.»3»-l‘n‘f''abaBmenV so A L J Sol -45 A 66-70 Ind Cas 
ground to set aside ord 1 at SuScient cau.e most be shown “ restore 

L°.Uhi;ed“ A^.'RV92^Ca, Sg-ic, 62-63.06 ^Cas ,.7^ .M.-'g |S; 

inle 9f2"^pplms^=^P^?l.=a..=n mad. for fet 

mistake aW rJ^eSSativcs of deceased precluding kiro to apply jn 
481 Fraud of agent c'L Unawareness of respondent s death due 

Jime IS sufficient cause 53 ^ Cm sufficient cau»e 44lnd Cas 9-34 

to ap^eUam'3 residen^^^^ R Saz Igno.ance ol law 


t 


&a-n'cc'of df.,.b d,.. to ■negU.ence .. no sufficient cause of dehy m 

sit aside abatei • AIR 

of abatement^ ^ ^ ..uses other 

^^r'hsrT/v^\r^^dTc.':% . , ; 

'„°„de“rOrferxxar 9 A 1 ^< .92. Cal 473 - 40 C I. J 568-85 Ind Cas .00 


10 IS. 370 *] C‘) In other cases of an as>ignmenti creation or devolution 
' * ^ * of any interest during the pendency ofasmti 

Procedure in case of .assign- jj,g suit may, by leave of the Court, be continued 
ment before final order m sui ^ ^ against the person to or upon whom such 
interest has come or devolved 

(2^ The attachment of a decree pending an appeal therefrom shall be deemed 
10 be an interest entitling the person who procured such attachment to the 
benefit of sub-ruleO> 


Scope— For applicability ol rule 10 devolution of interest IS necessary A I R. 
lotoCaf II3"57C lyo-SoC L J aoS—iajInJ Cas. 350 Plainiiffis not bound 
10 apply fo*’ substitution of assignee or trustee Court may not allow such application 
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36 C W N 8 j 6 =»A I R iqja Cal 7 3 Execuuon cannot issue against transferee 
from judgmem*deb or merely because he taVes up position of representation AIR 
1932 Cal 423 = j 6C\V V 93 It is doubifut ulieiher rule to 1$ applicable to execution 
proceedings f , but see 44 M 919^69 Ind Cas 337 , A I K 1926 Dom 4o6w28 
Bom L R 76: 

This rule is not applicable to devolution of •iilerest by deaih A I R 1933 
Sind 371 Mortgagee of deceased plan 

and to bear full co»is of it 64 M L J 48 ■ < 

insolvency ofScial assignee is not entitled 
R- t933 Nag 6=28 N L. R 340 Real 

Ovner AIR ipjoOudli 51 Decree holder is not precluded from prosocoting 

proceedings to completion even tf decree pendtng appeal IS assigned A 1 R 1930 

AIL 380^122 Ind Cas tSg Right to institute sun means interest under rule 9 
A I R 1928 Mad 946. Order 1$ appl cable to transfer tn/tr vitjos 69 Ind C*s 
3 o 7'=*44 'll 919 (F B) New manager can claim subsuiuiion in place of old A I 
R i928Cal 6si<i.ii4lnd Cas 413 Ii sun for foreclos ire subseeju^nt mortgagee 
pajing off prior mor gagee ran claim sobs 1 u 10 1 A ! R ig 8 Na^, i4S-‘’4N L 
R 1 19 Removal of trustee doc» lot prccl ide h m lo ro id ict su t AIR 1928 Mad 
697 but see A I R rg 8 Mad ’46 Tl s rule is appl cable where the defendants 
merest devolves on Govenmem lurng su 1 A I R 1916 All s84o'>4A L J 
726 Compan es ihaugh going mio Iquilaton coiiinues as plaint ff \ I R 
• ding rules are not applicable his rule 

R 1927 All 272-49 A 310 Attadiing 
AIR 19 6 Nag 67 Rule to is 
ir 1$ not brought on record 87 Ind Cas 

and mtsne "profitt, agains 
interest 27 C W N 29* 

Ind Cas 973 (P C) Pre 

25 0 C 319*70 Ind ^ o 

pos humous son AIR 1926 All 285 — 24 A L J 281 New trustee can come 
on record Limitation Act has no effect A I R 1927 Mad 540 , A I R 1927 
Oudh 156=2 Luck 464 Court must enquire into validity of assignment when 
disputed A I R 1925 Oudh 143=80 Ind Cas 631 In case of assignment during 
pendency of suit, appellate Couit cannot implead assignee as party under rule 10. 
AIR 1934 AH 442 , see also AIR 1934 Lah 190 Suit is not confined to 
cases of undisputed assignment creation or devolution of interest AIR 1934 
Mad 337 

Appeal and Revision — Exercise of discretion by lower Court cannot be easily 
interfered with m revision AIR 1934 Mad 337 Order on application by 
mortgagee to be added as party to part ton suit IS appealable 35 C W N 296= A 
I R J 93 1 Cal 594 Order of rejection of application under rule is appealable A I 
R 1927 Nag 307 = 103 Ind Cas 643 , 44 M 9 > 9 = 4 i M L J 316=69 Ind Cas 337 


Limitation — Right to apply under Order XXII, r 10 arises from day to day 
and hence is not aflected by Limitation AIR 1924 Cal 90=270 W N 710=75 
Ind Cas 255 

11 CS 682 , First pifA ] In the application of this Order to appeals, 
so far as may be, the word “plainti/T’ shall be 
held to include an appellant, the word “defen* 
dant” a respondent, and the word "suit"' an 
appeal 


Application 

appeals 


Order 


N B— For local amendment m Calcutta and \ladta>. vide tn/rt 
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If error genome and unimenlional and dan«ge W 2«=m“Snd’ 

83 iDd Cas. 807; 70 Ind Cas 832*»A 1 K l 9 -i V,n applying under 

Deceased’s residence. , jj residence separa- 

rule 9 So Ind Cas 69 . • 80 Ind 033.694= 

ted by distance Is nog . oartv's death is no ground to set aside 

6Lali L J 192 Js""'*"", “n-TcS S07 , see also 75 Ind (Jrs 909 . 

abatement A I. R '*67 Ind Cas 596 = 4 Lah L J 171 , but see 72 

79 Ind Cas 414 = 4//^ \ (4nnoc be rcsiored wuhout express petition 

Ind Cas 137 = 44 M L J ^^7 M ^ J 235=80 Ind Cas 307 

for same i;» made A 1 «• "V ♦ 


A I R 19»3 Can 330=7* itia c,as 
A • . 7 .'. order of abatem 

I 0 


Bon^fide mistake of pleader is good 
•■ a.o.e. asWorder of abiiement Jo A L / 8oi=.s A 66-70 Ind Cas 

ground 10 set asiae 0 Soffirienr rausc most be shoivn to restore 

Ro5 41 M L ] 0i=D2 *»n ,/ Cas 917 Mistake of Court 

‘ P L R I92J Order XXII, 

_ . , 62 Ind Cas 303=17 N L R 45 

"iwili' »p“es”MLveTof’<£eSV'nl“'l”^^^ 'V*’? r. “■ 

to appellants f^^idence in anovhe iswic Ignorance of law 

P.L R 1918. see also A 1 R '40 ^ 1933 Lah 356=34 P L R 

or death of respondent ** ,2 ind Cas 829 Application for 

II ; but see A I R 1933 ^ . lo-g after the case has actually abated and 

setting aside abatenvent may be made j ^ 

IS governed by Limitation Act, 8 5 .f„e,£tension of 4 days’ time is proper A I R 

.“!,'C6”“wit?Ee°nn"re3«^nr •!«>« 


Sj,La)l 9t6 Wlterenn reason 

A 1 


and affidavit 

h 765=34 
. . 1933 Pat 

of deceased 
. *v 1934 Lah 

ncc*of death appeal is heard and accepted apolintion by 
' ■ h 443. 

ying to 

. . 4 Order 

A I R 


par y - » . 

315 R 

legal represent 
Ignorance of i 
set aside abltei 

of abatement .^9*06 Ind. Cas 554 Order of abatement for causes other 

.,i» aoDlvvna m urns for substiiution of legal tepresentaiire is decree and 
than V iqjs Lah 208=78 Ind Cis 22 Application for substitution 

n?feMlrepresentaiivcmiybe made w.iUin time after respondent’s death coming 

1^1‘Ji^tT.. 6P L T 313=85 Iml Car 2S No appeal lies against abatement 
“adVr 0rd=rxxil,i 9 A. I K .92. Cal 47d-«> C L J 588-85 Ind Cas .00. 


10. IS. 370] (f) In other cases of an asotgnnjenl, creation or devolution 
of any interest during the pendency of a suit, 
procedure in case of assign- the suit may, by leate of the Court, be continued 
nient before final order in su t f,jr or against the person 10 or upon t\hom such 
interest has come or devolved. 

(a) rbc attachment of a decree pending an appeal therefrom shall be deemed 
to be^ an interest entitling the person who procured such attachment to the 
benefit of sub-rule (i) 


Soopo — For applicability of rule lo devolutu 
loaoCaT ti3-57C 170-50C L J. 203=123 Ir 
to apply for lubstituiion of asugnce or trustee. C 


I 
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A. I R iQjoCal 388 = 340 \V N 53 MoTlRagor may be subsumed for his 
unusufructuary mortgagee if during pendency of suit against mortgagee he released 
mortgagor A 1 R 19^0 Pat 145 = 122 Ind Cas 255 Afier decree and before exe 
cution no substitution can be made AIR 1931 Cal 5t = 57 C 1143 see also 20 O 


36 C W N 816= \ I R 1931 Cal 7 3 Execution cannot issue against transferee 
from judgmen -deb or merely because he takes up position of representation A i R 
1932 Cal 423 = j 6CW S 93 It is doubtful uhether rule to is appi cable to execution 
proceedings Ibti but see 44 M 919=69 Ind Cas 337 , A 1 R 1926 Bom 406=28 
Bom L R "61 

T 1 IS rule is not applicable to devolution of niercst by death A I R 1933 
Sind 371 Mortgagee of deceased pi 

and to bear full costs of It 64 M L. J « • 


holder la not precluded from prosecut ng 
^ pending appeal is assigned A 1 R 1930 

AIL 380=122 Ind Cas iSg Right to institute su t means interest under rule 9 
A I R 1928 Mad 946 Order s appI cable to transfer tn/er v >>os 6g lid C^s 
337 " 4 i M 919 (F B ) Ne V manager can claim sul stitut on n place of old A 1 
R 1928 Cal 651 = 114118 Cas 413 li su for foreclos re subsequi* u mortgagee 

pa}ing off pr or mor gagee can cla n s bs u on A I U 19 8 Na,, I45"‘’4 N L 

R J19 Removal of trustee does not prccl le h m o ro d ict su t AIR 1928 Mad 
697 but see A I R 19 8 Mad 46 T) s rule s appi callc vhere ihe defendant s 
tcrest devolves on Government lur ig su t \ 1 R 1926 All 585 = 24 A L J 
- ff \ I R 

, ole his rule 

> Attach ng 
Rule 10 IS 
87 Ind Cas 

. ir possess on 

on ground of 

I . A 220=68 

ass gnment 
ubsiiiuted by 
B can come 

on record Limitation Act has no effect A I R 1927 Mad 540 » A I R 1927 
Oudh 156=2 Luck. 464 Court must enquire into validity of assignment when 
d sputed AIR 1925 Oudh 143— 80 Ind Cas 631 In case of assignment during 
pendency of su t, appellate Couit cannot implead ass gnee as party under rule 10. 
A XJ? 2PJL4AJJ n.L<5£» A J R Lah ipo Su t is not confined to 

cases of undisputed ass gnment creation or devolution of interest AIR 1934 
Mad 337 

Appeal and Revision — Exercise of d scrct on by lower Court cannot be easily 

* A I 

• ' _37 

Limitation — Right to apply under Order XXIt r 10 anscs from day to day 
and hence is not affected by Lin itation AIR 1924 Cal 90=270 \V N 710=75 
Ind Cas 255 


11 [S 582 , First para] In the application of this Order to appeals, 

. ... . , ^ , so far as may be, the word “plaintiff” «hallbe 

ap^ls^ Order to mclude an appellant the word ‘defen 

danl ' a respondent, and the woiJ ‘suit * 
appeal 

N B— For local amendn ei t m Calcutta and Madias vide 
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Scope —Appeal abate 
not substituted m time in 
against decree /or possessi 

72 Ind Cas 479 Heirs being brought on record on appellant s death during High 
Court appeal are deemed to be on record of suit A I R 927 Bom 136=29 Bur 
L J 244 Application to substitute legal representative of respondent dying after 
decree and before preferring appeal does not he AIR 1926 Lah 329=93 Ind 
Cas 367 In case of joint decree holders, abatement of appeal against one operates 
as abatement against all A I R 193a Mad 212 = 35 M L W 105 , see also 
36C W N 1007 = 56 C L J 36S*A I R 1933 Cal 61 

12 [A^4!Uf } Nothing :n rules 3, 4 and 8 

Application of Order to shall ipply to proceedings m execution of a 
proceedings decree or order 

N B — For local amendment m Allahabad vide 

Scope — Rule 12 does not mtrodnee new rule of procedure 55 M 352 = 62 
M L J i = A I R 1932 M 73 (P B) Rule 12 does not apply to appeals against 
orders m execution and hence Art i8r Limitation Act, also does not apply 55 M 
ioo6=A 1 R 1932 Mad 574-63 M L J 827 see also 33 Bore L R 85S=A I R 
1931 Bom 425 » 65 lad Cas 122 = 3 Pat L J 445 Legal representative upon 
decree holder s death cannot apply for substitut on but should apply for conducting 
execution or for fresh execution AIR 1926 CaJ 957=30 C VV N 735=96100 

Cas 378, see also A I R 1927 AU 165 {F B)=49A 509 = 25 A L J 249 , A I R 

1925 Oudh 448—87 Ind Cas at , 30 C W N 361-88 Ind Cas 21 (P C),but 
see A I R 1931 Mad 303—60 M L J 628—131 Ind Cas 610 Execution 

proceedings m Court of transfer Is only suspended where judgment debtor dies 

before decree holder 13 completely satisfied AIR 193® Smd 16—118 Ind Cas 
221 Application to join legal representaiives alter preliminary and before final 
decree is not execution proceedings and is therefore controlled by Order XXII, 
rules 12 and 4 only AIR 1926 Sind 20 , see also 82 Ind Cusi 604 


ORDER XXIIl 

Wtthdrxjial and Adjustment oj Suits 

1 [S 373] ( 1 ) At any lime after the mstiluiioi of a suit the plaintiff 

^ . u "‘ay, as against all or any of ihe defen 

dSm“t‘‘of1art*or ck.n. f.f " 

(a) Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal defect, 
or 

(A) that there are other sufBcienl grounds for alJoiring the plaintiff to 

institute a fresh suit for the subject matter of a sun or part of 

a claim, ^ 

It may, on such terms as it thinks fit, grant the pUiiiuff permission to 
withdraw from such suit or abandon such part of a claim with Iiberiw to 
institute afresh suit in respect of the subject matter of such suit nr ,.,^2 
part of a claim 

(3) Where the plaintiff withdraws from a suit or abandons part of a 
without the permission referr d to m sub rule fa), he shall 

such costs as the Court mny award and ‘bill be DrecludPil 

any fiesh suit in respect of such *ubject matter or 'uch part of ih? 

'(4) Nothing ,n this rule shall be deemed to autJ;or«’rihe Courf to“n » 

one of several plaintiffs to withdraw wiihoui the consent of the othere ^ * 

Scope —Order under order 23, rule 1, is not to he liphilv l 

are not to be lightly set as de A I R 1931 \|| 10= 

tsequisalent to phrase ‘ subject matter* V I it ioia i ..h J** ^^use ofacQon 
\n order for the wittidrawal uith Rave under order 2^ r , S‘3 

U,c po.,t,oii .n »h,ch they ttould la.c tlooj ,f u,c 5a,t\id'not beenSle?' Sr'ther!? 
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of claim in the new suit though omitted m the 
rjf L. J 1S9 Bar created by rule (13) has no 
, - - _ m first suit IS difiereiU from that in second suit 

A- 1 R. 1933 Lah 343=34 P L R 805 The test of subject matter is whether 
Cause of action or transaction is same m both suits AIR 1932 Lah 13S , see 

also A. I R 1933 Lah 943 , A I R 193a Lah 130, A. I R 1933 Mad 3 = 63 M 

^ J 446. 

Formal deeot. — If formal defects exist and if it would be fatal to suit must be 
considered by court when allowing withdrawal of suit 35 C W N 113=131 Ind 
Cas 863, see also 3a C W N 1244 The expression “formal defect’ connotes 
defect of various kinds not affecting the merits of the case on substantial questions 
(including equities and estopples) reasonably ansing between the parties 81 Ind 
Cas 463 = 3 Rang 66, see also A I R 1915 Mad 617 = 88 Ind Cas 665, A I R 
19:9 Hag 72 A suit failing by reason of the cause of action can not be said to 
fail by reason of some format defect AIK 1915 Oudh 291 = 27 O C 231 = 
79 Ind Cas 1033 Objections by defendant do not prove tint there are formal defects 
Court must be satisfied that there ate such defects ll O L J 351 = 79 Ind Cas 
1031 , see also 64 Ind Cas 536 , 48 Ind Cas 97=3 P L J 651 , 43 Ind Cas 983 = 
7 L W 131 , 43 Ind Cas 346 Objections to junuiction and Court fees are formal 

defects 41 M 701= 35 ’'I L J 27=46 Ind Cas 265 Formal defects need not 

be m pleadings 34 C W N 378=127 Ind Cas 349 Institution of suit against 
insolvent without permission of Court is formal defect A 1 R 1925 Rang 105 = 
2 Rang 643=84 Ind Cas 909 Where neither application, nor order made upon it, 
stating formal defect, order is bad for material irregularity A I R 1931 Cal 107 = 
34 C W M 912=130 Ind Ca« 142 34 C W M 912= \ I R 1931 Cal 107 Some 
necessary parties are not impleaded is not formal defe t \ I R 1934 Cat 59 
In such a case no withdrawal is allowed Ibid 

Grounds for withdrawal —Court should state grounds for allow ng the su t 
to be withdrawn with leave to bring fresh suit AIR 1931 All 19=132 Ind Cas 
36 Order granting withdrawal with right to file fresh suit made in absence of 
formal defect or sufficient cause 1$ absolutely without jurisdiction A I R 1930 
Lab 175=124 lad Cas 636 , see also A I R 1928 Oudh 482 = 5 OWN 61 ,48 
Ind. Cas 1005 , A. I R 1927 All 522=49 A 4S9=23 A L J 484 , 90 Ind Cas 

217-A. I R 1926 Pat 128 , 21 L W 282=88 Ind Cas 665 , 39 C L J 

371 = 84 Ind Cas 372 , 20 A L. J 90=64 Ind Cas 948 For an Appellate Court 
to act under Order XXUI, r 1 clause (2) there must be either some formal defect 
or something in the nature of a formal defect ejusdem genem under clause (b) Other 
wise the Court can not act under the order AIR 1922 Cal 58=76 Ind Cas 484 
Sufficient grounds must be of the nature of formal defect A I, R 1928 Mad 
1085=112 Ind Cas 312, see also 46 Ind Cas 181 = 117 P W R 1918, 25 
C L J 454=39 Ind Cas ^3 , A I R 1930 Lah 75 , A 1 R 1926 Bom 315 = 50 
B 192 = 28 Bom L R 440 , A I R 1925 Mad 1268 = 22 L W 535 = 91 Ind Cas 
292 , 79 Ind Cas >033=270 C 231 “Other sufficient grounds m sub cl (b) should 
be ejusdem gentris with formal defect in sub clause (a) 21 L W 282 = 88 

Ind Cas 665 , A. I R 1929 A 683 , but see 46 Ind Cas 265 = 41 M 701 

inability to produce important evidence is not sufficient ground 61 Ind Cas 
639=2 P L T 634, see also AIR 1927 All 704 = 25 A L J 870, 


L R 909=478 92=75 Ind Cas 283 Where the plaintiff for fear of failure m his 
case desires to withdraw to be able to bring another suit on completely dvfictent 
allegations this rule does not apply 81 Ind Cas. 276 Withdrawal should be 
granted only where suit would fad due to defect not for plamutTs default and such 
withdrawal would not harass defendant 34 C. W N 9I2=A 1 R 1931 Cal 107 
Permission must be given where plaintifT desires to submit formal proof of document 
necessary to his success A 1 R 1929 All i33=5oA,835 


The words ’ subject 
■ ■ 4 Ind Cos. 
used in ibe 
• m clause 

■ ■ 34 C W 
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Leave to withdraw “—Withdrawal must be one with permission of Court 
AIR 1928 Rang 273=6 Rang 494 Order granting withdrawal of suit or appeal 

must be a sufficient ground and supported on sound reasons AIR 1931 Cal 
336=35 C W N 112, C W N 912 Application to withdraw suit should 
not be granted in the auseice of o her parties interested AIR >93® 
Nag 151 = 13 N L J 93 Withdraw*! of suit or appeal does not amount to 
decree A I R ig’S Mad 416 = 51 M 664, see also A I R 1928 All 679 = 
= 5oA 608 Court on itsovn motion can piss an order and an application by 
plaintiff IS not necessary AIR 1927 Nag 30’ = ioN L J 142 see also A I R 
1926 Mad 594=23 L W 367 Order granting permission under this rule is tenta- 
mount to leave to withdrav wuh liberty to institute fresh suit on the same cause of 
action A I R 1926 Pat 259 = 7? L T 49 » see also A I R 1934 All 292 
Effect of cond tional order is that the suit is deemed to be pending in Court till the 
condition is fulfilled A I R 19*6 Pat 409 = 5 Pat 306 A plaintiff should not be 
allowed to w thdraw suit with liberty to bring a fresh suit after an appeal has been 

filed against the appellate decree 45 Ind Cas 913 Permission to withdraw suit 
does not mean recogn tion of miintainibility of suit nor can a Court provide to the 
effect in the order A I R *9*2 Mad 447 = 45 M 90 = 41 M L J 594=70 Ind 
Cas 432 Application to w thd aw su t can itaclf be w thdra vn 71 Ind Cas 288 = 

44 M L J 77 Where the Court is not satisfied that the circumstances contemplated 
m the rule exist, then it cannot make the order for withdra val with liberty 64 Ind 
Cas 337=3 Pat L T 80 , see also 61 Ind Cas s84 = i8N L R 30 Leave can be 
granted to withdraw a part of the claim w th liberty to bring a fresh su t on the 
ground of misjoinder of cause* of action and panes 64 Ind Cas 82 On an 
application for perm ssion to withJrav a suit with liberty to bring a fresh suit the 
Court cannot merely grant such permisson without granting also leave to bring a 
fresh suit AIR 1921 Pat 360-56 Ind Cas 286 Where a Court in dismissing 

a suit remarks that the plaintiffs are at libe ty to file a fresh suit, but there was no 

formal application under Order 23 rule t for w ihdrawal the remark does not amount 
to a permission to bnhg a fresh suit under Order XXIII rule I AIR 192SPC 55- 

739=91 Ind Ca» 280 Application 
whole 1931 A L J 966=135 Ind 
, defect was not due to any fault of 

• ipellate Court ^4 C W N 912 = 

ler 23 rule (2) must be treated as 
■ • 316 Where suit for permission 

. ^ ^ plaintiff was allowed to withdraw 

claim m respect of one of plots as number having been wrongly entered instead of 
another number 145 Ind Cas 2*2=A I R 1933 Oudh 225 = 10 OWN 311 
Where plaintiff IS suing m representative character, he can not put an end to it by 
merely withdrawing from « r 1 to withdraw 

suit does not end the su t by Court on 

such application A I < • ared to meet 

ibe defendants case It IS n ^ . ■ ». I R 1934 


Withdrawal without leave — This rule extends 10 fresh suit only and not 
10 apphcaiions A I R 1918 Mad 1165 Where a Court illowcs withdrawal 
without liberty to bring a fresh suit a fresh suit in respect of the same iratter 
cannot be brought. 40 M L J 126=62 Ind Cas 833, see also 46 Ind Cas on 
40 Ind Cas 408 = 29 C L J i , AI R 1926 Mad. 490 , A I R 1930 Lah 
31 P L R 383 . A I R 1930 Lah 599='39 I"d Cas 215, A. I R iojqAII 
692 , A I R 1928 All 698 = 1939 AL J 229, 39 Ind Cas 276=1 P L wXn 
S3 Ind Cas 478=136 P R >9»9 * f 1. w 741 , 


Form of order— Where an application under Order XXIII rule i contains! 
prayer for pctmis, on to bring a fresJ* suit but the order of the Court on the appljca 
tion only says “ viihdrawn— the perm ssion prayed for is granted A I R 
]9}7 0uilh 360 = 130 Ind Cas 510, sccalso67lnJ Cas 1002 = 21 lah LI •’42 

44 InJ Cas l?9-34 M L. J S»5 Pbe Court can impose ihc Iimiiaiion of tune’ for 
inttiiuiion of ihe subsenuent suit at a tunc of witiidraual of ihe first 44 B 030=22 
Bom. L U 9j9-j8 1nd Cas. 45 a plamuir applies for a wuhdraual of 

suit wuh jicniisson to bring a fresh suit, the Court has no power to decide the 
apjhcaiion allowing, i! c su t to Iw wiihdrawn and rcfusin,, the permission to hnn » 
fresh su t. 56 1i d Cas 286=1 1 at L T 292, tee also I I at L I 29^*55 j",j 
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Cii 75&. \\i crc ihcic i4 «•» a,i, 1» luo j 1 1 1 hi u i]i U) t il t c sini d dis lujscJ 
loO L. J S4>- A pcim o i fjr lit-s > »jit luu.i be optcsily 

Vnen 9 I* IL 1916-37 <-•*» ija An order iccatdul -rficr ibi. \Mih lta'»al 

of 3 claim { cLuo't n Jet oiucr 21, lutc b: tin l’ c l tr)ctcdii)^> uc lUoi ped" *5 
eiJi%3'c i to a 1 order ui klet l\iis rule 79tud Ci» J002-20N L Iv 106, but see 
“4 Ind Cas. 547- 10 O 1. J IJ2 

SHect of order — Where a smt i>a)l0Mcd to be u tbdra \n with lct%c tJ brm.. 
V Irtsh suit il should be regarded vs never biou^liL li doca not i, fjiih crust 
ofacimi nor sutu Iresh bmiuuon 2) C W. N 7>5'=*4t C L J 456-5: Cal 
S/4 (F l})a&3 Ind Cas 637 Scctio i 14 do.s not apply to cists where i ic suit is 
withdrawn uajer Order 2J ruler. /VI lb. 19:3 All 402 


_ AppeUcto Court — \ppclKte Court can also grant wididrawal ol a suit A 1 R 
■ * V J R 1926 Nag 444 . 40 A 27- 15 

*' '=*4j li 20b , >7 liid Cus 5 jO = 44 U 

_* • I 260-74 ind Cas S94 Vnappsllate 

sj.t to be Miilidram m appeal as 
belt) ta institute a fresh suit as tint 

■ III a case where t ic \pi til ite Court discovers 

•1 of so lit furiiid dtitci i»J by reason of 
, , ,, ■ - - Jeeict of lilt tfi d Coun ought 10 be reversed 

^ ^ ‘9^5 Cal 71lB4> C L J iS6-36 lul Cas 10.7 , s t also 60 InJ Cas 899- 
19 A L J 47 An appcJtaie Court should noi allow a su t to be wi hdiawn with leave to 
bring a fresh suit, by mere successful pla null 61 liid Cas SS4 , but see 74 Ind Cas 
894 l^ule 1 does not apply to the case of a piainiilT respondent 45 M L J 312-46 
M 8ir-74lnd Cas 4 Lifect of Appellate Courts leave to withdraw suU with liberty 
to file fresh suit IS to wipe out lo vet Courts decree 37 Ind Cas 414—44 M 239 

Bseoutioa proooedmgo — O der 33 does not apply to the execution 
proceedings A I K 1922 Pat Fat 232 = 6) Ind Cas 122 

Power of CO plaiotiffd — One of several plaintiffs cannot witidraw a suit 
without obtaining the coiis.ut of all 2U P L R (6 R)33 = 5d Ind Cas 926. see 
also 53 Ind Cas 183-1 ^ ^ R) 14 , 60 Ind Ca> 593-3 U P L R (B R) 

<05 , A I R 1928 Mad 496 , t Pat 228-A 1 R 1922 Pat 489 , A I R 1933 
Mad 824-65 M L J 693 Ati appellant can wi hdraw ftom an appeal under 
sub'fule (i) of r i, order XaIII without the consent of the co appellants Sub-rule (4} 
of r. I doss not gov-rn rale t A I R 19278301 244-39 Biti L R 299-101 Ind 
Cas 348 


Minor, — Court should jealously guard the interest of minors and should not 
allow a suit to be instituted on a mmol' s behalf to be withdrawn without being satis 
fiei tuat It Is for his benefit 47 fnJ Cas 508-598 R 1919 


I,at9 staso. — A nlaintiff has no absolute right to withdraw his suit m appeal 
74 , seealso 46 M 811—45 L J 212 — 
■ AIR 19’6 All 548—24 A L. J 721 

uit should not be gran ed in appeal where 
. A 1 R 1939 Cal 88—5) C 1067—113 Ind 

Cas 845 , 4V C L 3 i68'=8& Ind Cas 1039 P^intitf can withdraw part of his 
claim to give jurisdiction even after evidence and arguments are heard 116 InJ Cas 
823 Evidence being lU-a^re is no ground to allow withlrawal of the suit 
under Order XXIU, rule, 1 or under s I5I AIR 19293001 320-31 Bom L. R 
613 — 119 Ind Cas 773 , see also 85 Ind Cas 3*4 .AIR 19‘’6 Mad 126 With 
diawl of sun, after teaching Letters Patent appeal cannot be granted unless d'.fendanis 
consent t3 it A I U i9jo Pai 410-12 P L T 280-129 Ini Cas 543 


Order as to costs — Where suit was allowed to be withdrawn on payameat 

of cos , cost may be paid after filing second suit A I R 1929 Nag 135 — 25 N L R. 
171 Where leave to withdraw suit with liberty is granted, court must follow the 
event. 35 Bom L R 242=47 D 559=7* fn-i Cas 324 M'heei permission is 
granted to withdraw a suit on payment of costs, the payment of costs is not 
condition precedent to the institution of the suit and non payment will not deba 
plaintiff from filing a fresh suit 45 Ind Cas 969—7 L. \V 557 , See also A 
1927 Lah 159-99 Ind Cas 420 , A I R- 1933 All Sto-1933 A L. J 135 
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R 1926 Pat 472-95 Ind Cas S 75 , 64 Ind Cas 738 (Cal) , 44 Ind Cas 79-3 Pat 
567^ a“i K 38 ltd Cas <76, S3 Ind Cas 958=39 C. L J 

Fa Bom L R 27S Cost should ordLanly be 

allowed 10 the defendant A I R 1932 Mad 71.-36 M L W 6.6 


An apptol does not lie from an order passed under order 
A I R7„7fir> ai, withdrawn with liberty to bring a fresh suit 

1926 Oudh lSs-88 Ind Cas ro29 The mere fact that {he Court may 
nave exercised a wrone discretion is not sufficient lo brinir .he rase .mh n tfie 


^ *926 0udh 185 = 88 Ind Cas 1029 The mere fact that the Court may 
nave exercised a wrong discretion is not sufficient 10 bring the case wiih n the 
purview of s 115 AIR 1937 AH 7So='2S A L J 838=103 Ind Cas 372, see 
also A I R 1931 AH 19 The Court trying the subsequent suit cannot enomre 


purview of s 115 AIR 1937 AH 7So='2S A L J 838=103 Ind Cas 372, see 
also A I R 1931 AH 19 The Court trying the subsequent suit cannot enquire 
whether the Court which granted the plaint fPs permission to withdraw the firot^suit 
had properly made such order 65 Ind Cas 704, 58 lad Cas 806 = 48 C 1^8= 
24C W N 723 (F B) An order under this rule beyond the competency of'^the 
Court IS an order passed m irregular exercise of jurisdiction as not a nuHitv ao 
Ind Cas 611=^32 M L J 434“(J9I7)M W N 234 ^ 


Mortgage suit— Ki/* (1916)1 M w N 171 = 32 Ind Cas 624 


compronnse the plaintiff cannot 
=89 Ind Cas 984 In a partition 
osiiion ofa plamtifTand one plaintiff 


see also A I R 1926 AH 582 = 34 A L fsi 

905 Where a member of a family withdraws a suit for 


another suit for the possession 


rule I 30 L W 540-83 Ind Cas 84 


family withdraws a suit for partition, he can bring 
lofbis shareof the property by reason of Order 23 


Probate Proceedinge —Order XXIII nilc 1 does not apply 10 probate proceed- 
ings 67 Ind Cas 1002-3 Lab L J 242 , see also 40 Ind Cas 345 » 2 Pat L J 
535 - S Pat L W 210 Where probate application being incomplete was allowed tn 


be withdrawn, a fresh application for letters of admmisiratioD is sot barred A I R 
1932 Lah 290-132 Ind Cas 224 


Public trust— ^Vher« in a scheme suit under s 92 of the Code, the plaintiff 
applies to withdraw the suit to prevent the Court from deciding the suit on merits 
the Court can transpose some of the defendants as plaintiffs and proceed with’ 
the suit noiwithstinduig the withdrawal of the plaint ff J2 L W 2S«co Ind 
Cas 233 * 


Revision— The High Court can revise an order passed under this rule if 
lh-»t order proceeds on grounds other than those laid down in rule t 00 

- »'“92Td‘caf 


1030, 107 Ind Cas 887-3 OWN 61-A 1 R 1928 Oadh , 

Loch .03-3 O W N 6. , A I R .,,7 All 70.-23 A L I " 87^^ 
9S “ Ca ' ■ " . <7 2\ 379-87106 Ls . 7; 

Mbi, 


Cas 843 , 1 
J 460=46 Ii 
64 Ind Cas 
Where a Co 


M Cas 733 , 
>). 61 Ind Cas SS.-IS N L R ,0 


oiino cas 58.-18 N L R ,V 
d'^cuonan otder under this rile 


J 35* Order under this rule passed 
^|":?.“"'P''ed »„houl%,r,s 

OidS XX7ll‘' do '"6 Cas 

Older XXIII rule I has eaercised us 


Si!;.?: 


appheat 00, or by way of appeal it might not base talen Uie same "ew of Uie’*fart! 

l[l’luSe'crSo;‘'«Tc'a“.'"4CT 

"■’’-'F '93%' 0.4 ^dlnalu^JeKA Li 


permission of withdrawal without recording rcuons *A* grant 

'V N I R .9N ci"33f-i!;‘J; 


taimrig ilaintfTi applicauon to withdraw suit and hnn, .rarr'Yel T““ ^mcr- 

defect m plaint amounts m exercising jurisdietioo A I R^To^»V-fJ 

Ca^ 1-33 I* > R 275 Where ecirt act. 


be coirccied under ss 151 and 152 AIR 19^ R?nt'VoS 
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2 . [S. 374 ] In any fresh suit instituted on permission granted under 
, , . /r j the last preceding rule, the plaintiff shall 

bJ'S™? " " ' by the if llaihation ■■ 

ins’ituted. 


the 

same maimer as if the first suit had not been 


Scope — The rule contained m this rale w/x that when a suit is withdrawn with 
leaie to bnng a fresh suit, the plamlifT shall he bound by the law of limitation m 
the same manner as if tbe first suit had not been brought does not apply to 
execution proceedings 10 U 62 , see also 17 V 106 As regards whether section 14 
cf the Limitation Act applies vtde 29 B 2ig , 35 C 9:4 


3 [S 3753 Where w prosed to the satisfaction of the Court that 
_ . a suit has been adiusted wholly or m part by 

Compromise of suit any lawful agreement or compromise, or where 

the defendant sati<fies the plaintiff in respect of the whole or any part of tbe 
subj.ct'matter of the suit, the Court shall order such agreement, compromise 
or satisfaction to be recorded, and »hall pass a decree in accordance therewith 
so far as it relates to the suit 


N. B — For local amendment in Rangoon vide tnfr\ 

Scope — A decree dismissing the suit on the ground that a plea in bar of the 
suit on the basis of an alleged compromise is cstabl shed is not one made under 
Order XXtl, rule 3 46 Ind Cas 77> Sun in rule 3 includes appellate stages 

and execution proceeJinijs ihat follow a decree 62 Ind Cas 6o9=»6 Pat L J 
2«J«2 Pat L T 275 Under rule i ihc C>uri deals with plaintiff alone, but under 
rule 3 It deals with pi nnt ff and defen lint in 1 finds out if there is any agreement 
between them for compro n se 37 li I Cit 1 )|un<.tion can be passed with 

ihe consent of ihe part es but il miibi be by order of Court A I R 1 ^34 Cal 402 

Where party has no interest his conseitto compronise snot necessary A I R 
I ’ I " ule 3 IS stdl Tgteement Party 

on ch llenging us binding nature 
' I eet cases where parlies, having 


frame an additional issue as to its existence, 

19 M 419-4 M L J 263 This role applies only to a case in which the adjust- 
ment or satisfaction is made m Court and cannot and ought not to be extended so 

24 C 903=1 C W N 
the compromise arrived at 
nging It about AIR 

1927 Oom 565 (F B)=Si B 908=29 Bom i2$4=io5lnd Cas 516 Rule 3 of 
Order XXIII refers to cases where the parties themselves come to an agreement 
In reference to arbiiranon u is the unity of the mirds of ihe parties that ronsutuies 
the adiustment A I R 1927 Ml 614=25 A L ] 787=102 Ind Cas 608, see 
alsoA 1 R igzgLah 806, \ I R 1930 All i62 = («93o)A L. J j97=52 A. 73S 
“So far as it relates to the sun’ mean ‘so far as it relates lo the adjusiment-or 
settlement of mailers liligaied m tbe suit,” the Settlement may take any form which 
is lawful and fair and wh ch satisfies tbe parties 64 Ind Cas 391= A I R. 1922 
L B 22 A contract of parlies IS none the less a contract because there is super- 
added to it the command of the Judge AIR 19^* P^t 231 = 81 Ind Cas 
29S Rule 3 IS applicable 10 suits, but under s 14* the procedure appli- 
cable to suits, so far ns it can, should be applicable to m miscellaneous 
proceedings A I R 1926 Oudh O L J 138=92 Ind Cas 7^2- 

The provisions con lined in rule 3 of Order 23, are applicable to execution 
proceedings 44 Ind Cas 164 , So Ind Cas 454 , but see A I R 1927 Nag 
31 = 97 Ind Cas 76S Once a compromiae decree lias been pissed with refer- 
ence 10 ihe rights of the parties to a suit no suit but execution is the remedy 
of the parties 52 Ind Cas 188=151 P R, 1919 Where a decree includes mailers 
covered by ihc suit and also matiers outside iMhe decree can be executed only to 
the extent of ihc milters included in the suit and not in respect of the niatiers 
outside It \ I R 1925 Cal 286=78 Ind Cas 317 Where portion of the com 
V romisc is valid and the rest IS invalid, \alid portion can be executed A. I R- 

C. C. H Vol. 1—32 
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Lih 792=112 Ind Cas 695 Rule 3 gives speedier remedy than suit AIR 1933 
Pat 306=12 Pat 356 

Any other law in s 89 include Order 23, rule 3 A 1 R 1931 Oudh 127=6 Lah 
591 = 131 Ind Cas 443, see also AIR 1927 Bom 565 = 29 Bom L R 1254= 
51 B 908=105 Ind Cas 516 A consent decree does not come within the rule of 
resjudicata as contained in s ti It, however, raises an estoppel as much as a 
decree IS passed in mvitum A I R 1926 Cil 672 = 43 C L J ti6=94 Ind Cas 
844 Where parties to a suit arrive at a compromise, a Court does not make 
declarations based oa such compromise , because Court not having proved the 
case cannot form its ovn opinion as to the merits of the case AIR 1929 Bom 
350=31 Bom L R 621 = 119 Ind Cas 663 Consent decree requiring personal 
skill can be passed A I R >933 Pat 306=12 Pat 359 Duty of Courtis to see 
what party was m the right before thrusting compromise on one party or other 
34 C W N io6a = A I R 1931 Cal 20, A ^rty in who>e favour a decree or 
order is passed can set it aside by adiustment or compromise under this rule 47 
Ind Cas 817 

Adjustment —Adjustment cannot be refused if lawful 12 Pat 359=A I R 
1933 Pat 306 Question whether compromise amounts to adjustment aepends on 
intention of parties and not on question whether terms are to be performed in future 
or m present AIR l933 I-ah 732 Valid award even without intervention of 
Court can be g ven effect to adjustment A I R 1931 Nag 66=13 N L J 237 • 

• ' ~ 9 , 67 Ind Cas ;23«»3 Lah L 

05 In a full Bench of the 


Giving the words of*r « t 


R 1441 , see also \ 1 R 1928 Cal 108=46 C L J 353 A compromise under 

d 

y 


ofadccrce A I R 1930 Mad io5=3oL W 551 = 1929 M W N 867 Where 
a decision of Court of Justice depends on a» agreement depending upon contin 
gcacies beyor}d Ihe control of p3iUes, Jt IS not an adjustment A } R iggy OaJh 
2M=io2 Ind Cas 470, see also 78 Ind Cas 540=270 C i57 = noL J jo6 
An agreement between the panics 10 a suit to abide by the decision which may be 
made m another proceeding is tantamount to an adjustment ofthe suit when that 
decision IS actually passed 51 Ind Cis 540=8 L W <70, sec also 80 Ind Cas 
16- A I R 19’4 All 570 A I K 19^0 Bom. 431 = 32 Bom L R 389=540 696 

Courts’will not allow an agreement entered into by parties pnor to decree to treat 
the dectee'to be passed is in part incxccutable 43 M 725 = 39 M L J 222= 6 
Ind Cas 976 ^ ^ 


Arbitration -If the pritics in n suit hjvc refetre,! Ihtir Jillcrences in irbilralion 
Without an order of the Court the -sward can Iw recorded under nnler wni , 
A I H .93} Oudh 127-8 0 W N 71 . see r\. I R .931 Rang 58 = 9 & 
39-131 Ind Cas 57 , A I H 1931 NaR C6-13N L. J 237 , O k 1027 Bom 
565-51 U 903-29 Bom L.R ia>4, \ I R I9J7 Mt 1 M U J '444 = 

. ■ ' 55 , A I R 1928 Mad 

“ ■ ‘ ” 3 N L J 237 , A 1 R 

^ L R too , A I R 

.air. 1932 Pat 205 

” . ■ 923 Oudh 189= 25 0 

_ " _ * S08 ; S8 Ind Cis 768 

“ - draiion in pending Suit 
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IS subject 10 the control of the Court Parties cannot deprive the Court of us juris 


• j I d Cas 360 , see 

> a suit refer to 
order superset 

■ 432 = 83 Ind Cas 

6c6 , but see I R 1927 Lih 156=99 In«l Cas 1002 If after the award has been 
given there is any dispute betvveen the parties as regards the validity of it, the 
Court has to determine the objeciiona raised against the award just m the same way 
as It has to determine the objections raised against the validity of a compromise 
simphciter filed before it AIR 1931 Oudh 127=8 O \V N 71=131 fnd 
Cas 443 

Lawful a^eonxent — The Court before it records a compromise, must be 
satisfied that the suu has been adjus ed wholly or in part by any lawful agreement 
or compromise 83 Ind Cas 606=3! C 432 S3 Ind Cas 833 = 4 I’ L J 580, 55 
Ind, Cas 504 , A I R 1924 Cal 159=38 C L j 272 = 80 Ind Cas 307 Where 
all parties do not assent to a compromise the compromise is not lawful 86 Ind Cns 
j6i = 6Lah L J 604 , seeaUo69lnd Cas 395 Where ihe claim is beyond the 
juris Jiction of the trial Court. It cannot t>as> a compromise decree (1922) M W N 
83 =i6L W 1,5 = 66 Ind Cas 837 Compromise between plaintiff and one defendant 
cannot be accepted as prejudicial to other defendants A I R 1923 Oodb 252 = 77 
Ind Cas 874, Lawful agreements nny ircludc agreeme 1 s winch arc voidable 
193* A L J 509- \ 1 H 1932 All 478 \ I R 1928 Ml 494-50 A 748 

Strength and weakness of case is irrekvant todccilc fact and lav fulness of com 
promise A I R 1933111 ,o6-i-* Pat 3j9*'4r L T upi = A I R 1933 Pal 
306 Lavful means IcgalK enforceable and not nece<sary spec hcally enforceable 
liid Repudiating party can not nsist on inal of su i to decide lawfulness of 
compromise Ibi i A compromise is not illegal only because among its terms 
there is wiibdrawl of ceruin criminal prosecutions, compoundable by law \ I R 
1930 Lah 860= 3t P L R 225 Where a compromise decree is attached on the 
ground that the compromise is brought about by undue influence, coercion, and 
compulsion, a regular suu willhe 85 Ind Cas $57= A I R 1935 All 266 As 
regards what compromise IS not lawful vide A 1 R 192? Lah 54^=193 Inti Cas 
So, 106 Ind Cas 645-9 P L T 214 (mohant exceeding his power) , A I R 
1930 Mad 305=53 M 805 Where an argeement to compromise IS incoliate it should 
be proved by evidence that after the date the agreement was completed and m 
the absence of such proof the agreement can not be given effect to A I R 1930 Sind 
217= 133 Ind Cas 693 Where a compromise is filed m Court but repudiated by 
some of the parties to it, the Coait must bold an enquiry under order 33, rule j 
A I R 1929 Pat 112=116 Ind Cas 524 For instances of lawful agreement, 
vide, A. I R 1929 Oudh 63 = 5 OWN 1081 , A I R i9'>9 Pat 495 , A I R 
1927 P C 204=32 C W N 93=24 Bom L R 1376 {P C) , A I R 1927 P C 
57 = 51 B 442=52 M L J 466=31 C W N 649a* C) . A I R 1926 All 278= 
24 A L J 210 , A I R 1924 P C 202=26 Bom L R 772 = 4, M L J 136 (P C ) 
= 83 Ind Cas 380 , 55 Ind Cas 716 

Duty of Court — If a compromise is alleged it is i question of fact for investi 
gallon 39 C L J 526=83 Ind Cas 948 Court has no discretion m recording 
a compromise and passing decree according to It where ihe suit has been adjusted 
either wholly or in part by a lawful compromise It is the duty of the Ccurt to 
3 IQ accordance therewith AIR l9jO 
i i ■ R 645=51 C L J 309=123 Ind Cas 

I Ind Cas 3ii = A I K 1926 Mad 34! A 

^ , ompromise on one party or the oiher 34 

C W N io68=A I R 1931 Cal 30t=i,i Ind Cas 257 In ihe case of private 
individual a Court should see that there is m fact a compromise and ihe adjust 
ment IS a lawful one A I R 19^0 Mad 629=58 M L J 410 = 53 M 398 = 124 
Ind Cas 602 , see also 25 C W M 806=34 C L J 96=66 Ind. Cas. 273 ■ 5* 
Ind Cas 105,61 Ind Cas n8 = i4S.L R 245. soind Cas j63 Court can 
not permit panics to divide ihe testators property under a compromise before ujc 
will IS proved 30 C \V N 986=1 Pat U J 377 = 37 lad Cas. 12. The *- 
can decide ihe fact of sciilement of a pending su t v»here pUnudf denes 
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C w‘‘N“366™6'l„’d ‘’cir'j?? .f u .s established ai 


£ndr^tit?i'rr c="de^e^'“i: 

Dinaing on pnties 10 the suit until it is set as de ifier contest 40 M 177= 
M 57,3 *nd Cas 21 A 1 R 1928 Oiidft 48=4 O \V 

.,9 jVnere consent decree is set *iside. Court can proceed wuh the onuinal 


. ----- consent decree is set iside, Court can proceed wuh the original 
suit Di L T 150=82 Ind Cas 181 A compromise having merged in a decree 
does not become extinct when that decree is set aside Where a decree is based 


on agreement of compromise the Court must be deemed to adopt the acreement 
vjit h all .15 nedents A 1 R 1930 Lah 937-12 Lab L J 203=^^ Ind Cas Ti t 
Court IS not bound to nass a formal decree in ihe t^vrtrt . . 


Court IS not bound to pass a formal decree in the exact terms of a comoromise hift 
the decree should be passed in accordance with u AIR f* * 

Bom L.R 62. = n9l„S Cas 663 , see also 65 Ind Cas 47=^28 7 lo 

Ind Cas 926-A I R 1926 Nag 20 . A I R 1028 Nafr rf_,, m /’o' 

A I R JJ„S R,„i; „-s 66/-.o6i„d C,S ,6| A ?V r<,i Ca[ 665-to 

C w N 307 Compromise made under undue mtlupnr-^ 660-30 


IS good so lofg'as STaK'Ke^a^oidTd^^TS^ 


compromise 85 Ind Cas 557—A 1 R mac All wt decree on such 

of fraud or collusion, a compromiso decree is as elTcc ™laVi?e'ar,'eVe™Ii'.f 


Ind Cas «7-loO L J asa - • udccliec as one aficr contest 8o 

Matters outside suit —A compromise decree in SO far as it deals wuh othpr 

matters cannot operate as resjudtcata 48 C 1059-25 C W N ooolififi f„A 

^e^HoA I % iIz. PaT 3 Vo=T? V t 

38«-6o Ind Cas 632 Where a P«mion includes matters not in suit the Court can 
pass a decree wuh regard to matters m su t only and not reject the petitVon eStirefv 
40 Ind Cas 675- M2 P L R ,917 Though „ relaies lo Luefs outstt 

bctWCM the 


stcal80 3 Pat LJ 43-3 Pat L W Ui- 43 lnd Cas 282. 4 Pat L J 667 = 52 
Ind Cas 20, 46 Ind Cas 358-3 Pat L J 25$ , 53 Ind Cas 354 ‘mLcm 
relating to suit ’ is synonymous with either relating to suit or not cotlaieral tn .iV, 
145 Ind, Cas 441-14 P L T 23-A_l R i 933 Pat_i76 WheilSparu cular 


clause relates to suit or not IS a question of fact 33 Bom L R 463-A 1 I? loat 
Bom 395 Where part of compromise does not relate the su t. the decree is not 
u/rruurre. A I R 1933 AilS«(F U)-1933A L J 778 , scu nlri AIR .532 
Don, 466, A I R 1931 Mnd SS 7 - 1933 M W N 673 Whether lerms no bevSl 
subject matter in suit should be determined on facts of a int cular case AIR 
1932 Bom 47— 33 Bom LR 1457 ' 


Partial compromise —Where a plaintiff compounds his difference wuh some 
of the defendants and prays for withdrawal of suit the Court should dismiss the suit 
• « «86,bui see 2 Pat L T 

• rson who 1$ not a party to it 

* ■ ’ comprom se i> recorded m 

30 P L R M2=ii Lah L J 50 = 117 Ind Cas 240 Compromise^ i?uh some* is 
lawful XI R 1933 Fau 306-12 Pat 359 -mP L T Sup i '* 


■ so far as it rcla'es 

■ . ■ • Cas 434 Policy of 

• ' ’ ^ inlierent powers can 

J931 Rang 58-9 Rang 39 - ' 3 i Ifw* Ca* 57 A joint p*eiiuoThy boil/ ihc 
parlies to a suit requesting the Court 10 adjourn the case for enabling the panics 10 
aniac at ihc terms of a contemplated sciileiiicnt dues not by itself amount to a 
compromise when nothing further has been done by the parnes in funhcrance of thcir 
original intention A decree based on the original pctiiion iiscif asifitwcrca 
comptoinisc IS without jurisdiction. 34 C W N 1068-131 Ini Cas a57 = A I R 
t 93 t Under rule 3 a decree can be passed only ificr an order that the 

compromise be recorded 43 O 8j-»3Slnl Cas 769 Where a case is still pcmling 

for want of a deliacrtd judgment the Court can rccene a pennon for compromiso 

and pass necessary orders on It 41 M h J 38,-6, Ind Cas 82 In a case where 
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some only of the panics to the suit jo n m a petition of compromise the other parties 
can object to the compromise being recorded, and if they show good cause the Court 
can refuse to grant a decree in terms of the compromise A [ R 1926 Cal 193=3 
83 Ind Cas 67S Wrong order of Court passed through mistake can be amended 


a decree in terms of compromise after it has been recorded, the passing 
of the decree reed not be simultaneous with the recording of the compromise and 
Court may posipone the passing of a decree in a proper case AIR 1930 Pat 
395=*I23 Ind Cas 321 For a compromise two things are required (1) that the 
Court shall order such compromise to be recorded , and (2} that u shall pass a 
decree m accordance thercuith so far as it relates to the suit Tl ere should be an 
enquiry as to the terms being lawful rr not and the Court should direct forn ally a 
compromise to be recorded after its satisfaction that it was a lawfu' 
compromise The omiss on to comply wiih the requirements of (he rule goes to 
the root of the jurisdiction of ihe Court to pass a decree in accordance with the 
compromise A. 1 R 1927 Pat 3)4=6 Pat i<^=3iO) Ind Cas 271 , see also 
A. I R 1929 Smd j 

IS acting illegally o 
declaratory suits a 

the other party cap be allowed by the Court anl sucli a provision can be included 
in an operatuie part of the decree A 1 R 19-8 Nag 73 24 N L R 55 

Who cau comproinise — \ guardian of a minor cannot enter into a compro 
raise on behalf of the m nor w thout the leave of the court 62 Ind Cas 6F8 , see 
also A. I R 1929 Bom 3)0 3t Uom L R 621 A compromise entered into with 
a minor IS entirely ^ Old a d canno be g ven cifect to lacounoflav A I R 1927 
Pat a7i"8P I T 730*102 (nd Cas 449 Where a stranger appl es to be made 
a party and objects to acceptance of compromise, appi cation should be rejected 
1932 A L. J 509*A I R 1932 All 47S Where sun has been instituted m the 
name ol a nrm, one partner alone has no power to compromise A I R 1933 Lah 
618*144 Ind. Cas I 

Binding on parties —A consent decree binds the parties thereto as a decree 
after a contenteous trial It cannot have a greater validity than the compromise itself 
A.I R 1921 Caf 35d-33 C L J 244*60 Ind Cas 864, see also 29 C W, N 597 


*88 Ind Cas « « < « ” ,60 

Ind Cas 22 set it 

aside A I R ement 

not to carry or L R 

389* 54 B 696 to It 


23 C L J 82*33 Ind Cas 273 A consent decree wrongly passed owing to 'ome 
legal or technical defect is not a nuUi y 51 Ind Cas 439 The Court can set aside 
an order mads by consent not in the nature of &na) ordei or judgment but merely an 
interlocutory order in the suit, provided proper grounds are made out 32 Bom L R 
667*A f R 1930 Bom 302 

Compromiso in Partition Suit — A compromise of a p-iriuion suit is not in 
effectual only because every party 10 the acuon does not join in it Each case must 
depend upon Its own facts AIR 1928 Mad 594*108 In Cas 221 

Mortgage liminary decree in 

mortgage suit t L T 38 Order 

XXXJV rule 4 XXJII nils 3 A- 

I R 1921 Pat 320*2 P L. T 38=60 Ind Cas 6)3 , see also 89 Ind Cas 889=27 
Bom L R 943 

Public trust — No compromise can be said 10 be lawful which sac.»ifices its 
interest mthe case of public trust A I R 1930 Mad 629*58 M L J 4 »o==a 3 ''* 
398, see also 60 Ind Cas 2a*i2L W 562 

Preliminary decree —Order XXIIl rules does not necessitaic two decrees, 

I e a preliminary and a final , hut only one decree 29 O C 26=94 lud Cas 317 
Pleader's authority to compromise — Express authority i» not needed (or 
ouiisel to enter into a compromise within the scope of the suit IVberc there 
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c'*w‘'n [ herewith, it it is established al 

th,fSJrlse°p^°Trg%^^^^ 

£nd,” 

to M ? T ^ •* '* ®®* aside ifier contest 40 M 177= 

N t\.« 57.3 Ind CIS 21 A I R 1928 Oiidn 48=4 O W 

^ *‘‘9 Where consent decree is set aside. Court can proceed wiih the original 

suit oP L T 150=8'' Ind Cas 181 A compromise having merged in a decree 
does not become extinct when that decree is set aside Where a decree is based 
on agreement of compromise the Court must be deemed to adopt the apreemeni 
wwhall i.s incidents A I R .930 Lah 937- ta Lai, L J 203= ,,o I„d Cas c„ 
Court IS not bound to pass a formal decree id the exact terms of i 
the decree should be passed .n accordance ,v„h„ A I R 
Bom L R 6a,_.,9lnd Cas 663 , see also 65 Ind Ca, aL ,8 C ^ 

Ind Cas 926- A I R 1926 Nag 20 . A I E ima lut- ^ J' 

AIR 1928 Rang 43 = 5 Rang 662— io6lnd Cas ifi? a ^ ^ ’ 

C w N 307 Compromise made under undue influ’e^ri ^ 666=30 

IS good so long as it has not been avoided Tht* P/m.,. or compulsion 

compromise 85 Ind Cas 5,7-A 1 R 1925 ‘^wi decree on such 

of fraud or collusion, a compromise decree is »« ‘^rre is no allegation 

Ind Cas 447 = 10 O L J 252 '■'’='*** ejicctive as one after contest 80 

Matters outside amt —A compromise decree in so far a« rT. i ^ . 

matters cannot operate as resjuduala 48 C 1059 = 25 C**W N g 

' also air ,921 Pal ^ 

.? ‘Jje Court call 

40 Ind Cas 67S = n2P L R 1917 TIio5gll\i”°*eiy4\^',o “ 

suit a compromise decree constituies an estoppel ° outside ihe 

parties to the com, of record between ihe 

L also 3 Pet L J 4 'g* a * 

Ind Cas 20, 46 h r» iJ r ^ J 667-52 

relating to suit ' IS sy 

145 Ind Cas 44I-U P L T 23-A I R 1933 Pat 196 wKif/®''' 

clause relates to suit or not is a quesuon of fact 33 Bom L R i 1 

Bom 295 Where part of compromise does - 463-A I R 1931 

ullra vires A I R 1933 Ail 649 (F JI)“«933 
Dom 466,A I R 193* Mad SS7=»933 M W 1 
subject matter m suit should be determined 
193a Bom 47— 33 Bon LR 1457 


Partial compromise— Where 1 plaintiff compounds Ills difference ,1 
of the defendants and prays for withdrawal of suit, the Court should rh« some 

^186 but s?c It p”' l't 


srsonwhoisnotip-irtyio T 

.co„.p,„ ^ ytb .. 


. cd A 11? fccorocd u, 

30P L R 112 = 11 Lah L J 50=117 Ind Cis 240 Compromise^!?., 1^^'' 
lawful A I R 1933 Fat 306=12 Pat 359 “UP L T Sup f some is 


«j sn fir IS It rcla es 
’ CIS 434 Policy of 
inherent powers cm 


iia'nE s 3-9 Rant" 39 -' 3 l InR <-» S 7 A ".S ' R 

narucs to a suit requesting the Court to idjoum lie case for cnil.I n, ii.„ „ " ‘ '® 

at the terS. ol a con.c.aplalcd MUltn.ini <l„t. no, K '« 

^premise »h=b Mlh.nt rani, nr ba. bean Jooc b, il.o |.„„„ ,„Tanl cl,!?"”?', “ ' 
“S .alcnl.oo A clit.to basoj oo Ibc onguul l«l.,.oo 
° mntomitc IS without jurisdiction. 34 C W N lo6E= 131 In I Cas as?— s ' 
S =02 Under rule 3 1 decec can be | aised o ily af.rr an order ^ 
43 c 8,-3, In I CIS 769 Where a cue "s /?" ” U 
nant »• * dehsereJ juJ,,mcnr ^ibe Ctwii^can^rcce 'etiiiaifor 


for 

and p*** 


41 \I L.J 38 >- 65 , 


y 
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some only of the parlies (o the suit join in a petition of compromise the other parties 
can object to the compromise being recorded, and if they show good cause the Court 
can refuse to grant a decree in terms of the compromise A I R 1926 Cal 195= 


. 3 

a decree in terms of compromise after it has been recorded, the passing 
of the decree need not be simultaneous with ihe recording of the compromise and 
Court may posipane the passing of a dertpe m a nmner rase A I R iQ^o I’at 
395=125 Ind Cas 521 For a 

Court shall order such compromisi . > 

decree m accordance therewith s 
enquiry as to the terms being 

compromise to be recorded after its satisfaction that it was a lawful 
compromise The omiss on to comply wnh the requirements of the rule goes to 
the root of the jurisdiction of ilie Court to pass a decree m accordance with the 
compromise A I R, 1927 Pat 354=6 Pat 108=105 Ind Cas 271 , see also 
A. I R 1929 Sind. I . « 

IS acting illegally 1 
dectaralory suits a 
the other party cap 

in an operative part of the decree A I R J928 Nig 73 = 24 N L U 55 

Who cau compromtBO —A guardian of a minor cannot enter into a compro 
raise on behalf of the minor without the leave of the court 62 Ind Cas 6F8 , see 
also A I R 1929 Bom 350=31 Horn L R 621 A compromise entered into with 
a minor IS entirely \ Old and canno be given ctfect to m a court of law A I R 1927 
Pat a7i«8P I T 730=102 Ind Cas 449 Where a siianger applies to be made 
a party and objects to acceptance of compromise, application should be rejected 
1933 A L. J 509=A I R 1932 All 47 $ Where suit has been insiuuied m the 
name of a firm, one partner alone has no power to compromise A I R 1933 Lah 
618 = 144 Ind. Cas i 


Binding > . . thereto as a decree 

after a cooten the compromise itself 

A. I R 1911 ( • * *« • Uo 29 C W, N S 97 

= 88 Ind Cas • j • • Ind Cas 611 , 60 

Ind Cas 22 ^ , no suit lies to set it 

aside A. I R 1927 Lah 6az If a right compromise is doubtful, an agreement 
not to carry on any dispute about It IS valid AIR 1930 Bom 43=32 Bom L R 
389= 54 B 696 A compromise in probate case is binding only upon the parties to it 
23 C L J 82=33 Ind Cas 273 A consent decree wrongly passed owing to 'ome 
legal ortechmeal defect is not a nuUiiy 51 Ind Cas 439 The Court can set aside 
an order made by consent not in the nature of final ordei or judgment but merely an 
interlocutory order in the suit, provided proper grounds are made out 32 Bom L K 
667=A I R 1930 Bom 362 

CompromiBs m Partition Suit — A compromise of a p^riuion suit is not in 
effectual only because every party to the action does not join in it Each case must 
depend upon IIS own facts A- I R 1928 Mad 594=108 Ind Cas 221 


Mortgage . hmmary decree in- 

morlgage suit i L T 38 Order 

XXXIV, rulea XXIII, rule 3 A. 

1 R 1921 Pat 320=2? L. T 38=60 Ind Cas 652 , see also 89 Ind Cas 889=27 
Bom L R 943 

Fublio trust — No compromise can be said to be lawful which sacafices its 
interest in the case of public trust A I. R 1930 Mad 629=s3M L J 4 iO‘“S 3 ^^ 
398, see also 60 Ind Cas 22=12 L W 562 

Prelinimary decree — Order XXIII, rule 3 does not necessitaie two decrees, 
I e a preliminary and a final , but only one decree 29 O C 26=94 Ind Cas 317 
Pleader's authority to compromise —Express authority i» 
a counsel to enter into a compromise within the scope of the sun Where 
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defendint affirms it and gntu a decree m iccordmcc iherewuh, if it is established 21 
C W N 366=36 Ind Cas 3;c 

£jffect of CompronnsQ — iDeoree— Consent decree has no greater validity 
than compramise itself A I R 1931 Lali 628=134 Ind Cas 827 = 32 P 
L l< gi6=>i2 Lah 403 Court his no poner to grant extension of time 
for payment of instnlments AIR 1933 Pit 677 A consent decree is 
binding on pirties to the suit until it is set aside ifier contest 40 M 177=® 
30 M L J 274=34 led Cas 57,3 Ind Cis 21 A I R 1928 Ondh 48=4 O W 
N 1 1 19 Where consent decree is set aside, Court can proceed w/ilj the original 
&uit 6 P L, T 150=81 Ind Cas iRi Acompromi«e having merged in a decree 
does not become extinct fthen that decree is set aside Where a decree is based 
on agteemem ot comptomise the Court must be deemed to adopt the agreement 
with all us uicideius A I R 1930 Lih 937^12 Lah L J 203=130 Ind Cas 513 
Couit IS not bound to pass a forma! decree in the exact terms of 1 compromise but 
the decree should be pissed m iccordmce wiih « AIR 1929 Bom 2to«'’i 
Bom UR «in-BiigInd Cas 663 , sec also 65 Ind Cas 47=18 C f T Bn 
Ind Cas 916 A r R 1926 Nig 20 . A I R 1928 Nag ti-aife L R i’sa 
A I R 1928 Rang 43 = SRang 662=106 Ind Cis 163. A iV j 926 Cal Sdilo 
C W N 307 Comprom.sc maae under undue influence, cocraon or commlsion 

M Cas 4TV-.0OLI 's„.ffeei,vcaso„lar.erco„1e3f''8S 


Matters outside suit — A comprom se decree m $0 far ix it ,h .t 

matters cannot operate is ustuAeaft 43 C low-zs C *\v 
Cas 705 .seealsoSi Ind Cas 459 s« also A I R fj,. 

38-60 Ind Cas 653 includes mitteVno^m smfTh* f ^ ^ 

piss a decree with regard to matters msui onlyand not relief'll! * ®n-! 
io Ind CIS 67S-II2 P L R rot? Sph ,. 

suit a compromise decree constitutes an esioppel^by matter outside the 

parties to^hc compronnse 42 l«d Cas 

see also J Pal L J 43^-*3 P^t L W tAt’‘ 43 ind CaC Jbs 4 ^ 


SS 


33 Bom L R 46J-A I R r 93 t 
» not rtJite ihe suit, ihe decree is not 
3 A L ; 728 , see ilso A 1 R 1932 


subject nutter in suit : 
J93J Bom 47*" 33 Bori 1 


<1 «..ia 1. J . ^ WJicllier terms go beyond 

L R H5/ of PH'cular case a!i R 


Partial cOlupromiso — Where 1 plainiifT compounds his HifTeronrf^ r.m 
ot llin dcrcnJanls Prays f«r "'limi-awal of sgii, tlic Conn si, !>uld diMuss iIiSt 

• 186 , but sfc 2 Pat I. T 

• «fsDn ivho IS not 1 party to n 

1 compromise is recorded ,n 

30 P L R 113=11 Lah L ] 50 “«i 7 ln«l Cis 140 ComJr,m 
lawful A 1 K J 9 J 3 P'»t 306-ialit 359=14 P L^T 


■ Con,( 7 „ ■'« 1 ‘ol'cyor 

1 C ixii-i.r. “ inherent powers can 

»9Ji Rang 58 = 9 Rang 39=131 Ind Cas 57 A f 

lattics lo a suit requesting ilic Court 10 adjourn ijic Both the 

itnvc at ihc icrmi ol a contcmpiited scttleinprti ,ir.. Bic p-irncs to 


c icrmi ol a contempitied scttleincm Bic p-imcsto 

conn romisc when nothing further has been done by lhe>,,, '"t- amount to a 


5 bw jh^ ... . ^ ■'•'nount to a 

=.c 

, - d, d -3 ' 

J a<»=Oa<nc] C11 Sj In a ,.3,5 



0, 26, r 1 ] 


THE CODE OP aVlL PROCEDURE 


655 


Notes — Interest ceases running only if admitted amount is depos ted m Court 
A LR igjS Cal 874 = 336 W N 1082=117 Ind Cas 6S7 Tina rule does not 
apply to execute proceedings AIR 1927 Cal 72 

4 [S 379 .] (1) Where the plainlilT accepts such amount as sails* 
.,1 . re faclion n part only of his claim, he may 

aLp,. deposit as sat.'sfac Proaacule his stilt for the balance and if the 
tion in pan Court decides that the deposit by the defendant 

was a full satisfaction of the plaintiff’s claim, 
the plaintiff shall pay the costs of the suit incurred after the deposit and 
the costs incurred prCMCus thereto, so far as they were caused by excess in 
the plaintiff’s claim 

(a) Where the plaintiff accepts such amount as satisfaction in full of 


Piocedate ahcrc h=.accepts “> •l'= Court a 

It as saiisfaction in full statement to that effect, and such statement 

shall be filed and the Court shall pronounce 
judgment accordingly , and, in directing by whom the costs of CnCh party 
are to be paid, the Court shall consider which of the parlies is most to blame 
for the litigation 


lUusirattOns 


(a) A owes ’ ' 

payment and 
would place hm 
into Court U 

allow him any costs the Inigac on bemi, ptesumb'y groundless on his part 

( 3 ) D sues A under ibe circumstances meitioied in illustration (a) On the 

E lainl being filed A disputes thcchim Afterwards A pa)5 the money into Court 
: accepts It in full satisfaction of his claim The Court should also g ve B his costs 
of suit, A's conduct having shown that the liiigauon was necessary 

(r) A owes B Rs too, and is willing to pay him that sum without suit D claims 
Rs ijo and sues A for that amount On the plaint being filed A pays Rs joo 
into Court and disputes only his liability to pav the remaining Rs 50 B accepts 
the Rs too m full saiisfaction of his claim The Court should order him to pay 
A « costs 

Notes— Vide 26 C , 13 Ind Cas 188 


ORDER XXV 


Sciunly for costi. 

1 (Ss 380 , 382 ] (t) Where, at any stage of a suit, it appears 
, to the Court that a sole plaintiff is, or (when 

be 4” Sr'l pLmuff »■' "’rt 

^ plaintiffs are residing out of British India, and 

that such plaintiff does not, or that no one of such plaintiffs does, possess 
any sufficient immovable property within British India other than the 
property in suit, he Court may, either of Us own motion or on the 
tion of any defendant, order the plaintiff or pUintiffs, within a time 
It, to give security for the pajment of all costs incurred and h 
incurred by any defendant 

(2) Whoever leaves British India under such circilOirtEnc 

, ^ . reasonable probability 

Residence out of British forthcoming whenevw y 
to pay costs shall 

out of British India within the meanigg of sub 

(3) On the application of any defendant in' f 

money, in which the plaintiff is a woman, the 
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limitation of authority and that limttation is communicated to fte other side consent 
by counsel outside the limits of Ins ao homy would be of no effect 3 Pat ^ 

,7,=A I R 192s Pat 232 = 67 Ind Cas 96, sec also 29 C W N S66-S2 ^ 
p 5 =A I R 192s Cal 696=88 Ind Cas 413, A f 

^,3.31 C W N 953 . A 1 R .929 Oudh =■■ .J9 A L ] 63=to Ind Cas^Jl^^ 


113 = 31 C W JN 953 . A ‘ I929«juaii an , ^ j '^^7 u bv 

60 Ind Cas 22 An agreement to compromise a suit must be estabhsh d^ by 

general principles governing formation of contract*, both of the 

governing intrinsic nature If the agreement is on b are (i) Had the 

parties by their ''prmcnMl‘*exy^^ or implied, to conclude ihe 

agent, the actual ?botUy had hrosten«b!e auihority so as to bind his 

contract U) on ostensible authority A I R 193 ° 

rc"'’r1sT3"c W N L J 55 - = 3 ^ Bom L R 

645 (P C ) 

A nnanl —Anneal lies from Older recording compromise A I R 1929 Lah 
x.a EuoA I R 1929 Nag 275 = 12 N L J 124 , A I R 1929 Pat 318 = 8 Pat 
cssiio P L T 293 , A r R 1929 Sind 32 , A I R 1933 Cal 94 = 36 C W. N. 
lrtiau=C7 C L I 36^, A I R i929Smd 32 , A I R 1926 Cal 412 = 29 C W N 
028 = 87 Ind Cas 248, 80 Ind Cas 696-6 Lah L J 187 Where Court holds 
that the compromise is invalid and not binding on the parties and refuses to record 
,ve«me an appeal lies under Order 43. rule (i) (m) assailing ihe grounds for 
the same, au so A I R 1928 Lah 39=28 P L 

A 1 R 1926 Bom 39=27 Bom 
R 5 °o jj J06 An order finding that ihcre 

has been no compromise IS not in order under rule 3 and is not appealable 73 

Ind Cas 177 

4 ). 1$. 376A ] Nothing in this Order 

Proceedings m execution of apply to any proceedings m execution of 

decrees not affected ^ decree or order 

aub section (2)— Vide 13 Ind Cas 188 

ORDER XXIV. 

Payment %nto Court 

1 fS 376.1 The defendant m any suit to recover a debt or damages 

^ ^ may, at any stage of the suit, deposit in Court 

pcposit 'by defendant ol $uch sum of money as he considers a satisfac 
amount in satisfaction of fyj| of the claim 

claim. 

''XIV must be unconditional so as 10 be ihe 
. - 10 withdraw It A 1 R 1927 Cal 72 , see 

' 753 Rules I and 3 do not apply to execution 
' . ' rom costs of original ruit AIR 1927 

baT 72 =*o '7 Ind Cas 479 On analogy of these rules judgment-debtor can 
be relieved from the paiment of interest on amount deposited by him and 
immediately payab'c to jud»meol Icbior 40 A 125 = 16 A L. J IS = 43 Ind 
Ssa 

2 LS 377 1 Notice rf the deposit shall bo given through the Court 

r i . by the defendant to the plaintiff, and the 

Notice of deposit amount of Ihe deposit shall (unless Ihe Court 

otherwise directs) be paid to the plunliff on his application 
Notea.— Vide 45 In 1 Cas. 638=35'* ** J 439 

3 [S 378.1 No irlerest shall be allowed to llie plaintiff On any sum 

^ deposited by the defendant from the dale of the 

Interest on deposit not receipt of such notice, whether the sum 
allowel »o jlaintiff ■» er pppomgj full of iho claim or falls short 
thereof. 
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coafrontmg accusers 43 M L J 363«»28 C W N 327 = 39 C L J 165 = 73 
Ind Cas 391 ( P. C ) I'sue of conimi»sio-i is a ques mn of exercise of 
junsdiciion and not of mere discretion Grounds alleged and objection raised 
by parties or witnesses as also advantages and risk of issue or non usue 
of commission should be carefully eximined A 1 R 1924 Cal 97'=“39 
C L J 598 = 84 Ind Cas 9 But tbe court las no power to take away 
PardanasKtn ladies’ privilege under s 132 to be examined on commission A 
I. R iqzSCal 814 = 114 Ind Cas 95 ; see also 1933 A t J i384=A I R 1933 All 
551. Where pArditiashin lady while being examined on commission tutored by 
some body. Court may exclude evidence but cannot insist on personal attendance 

Parties even if women 
a L J 707 = 141 Ind Cas 

^ ^ er examination by com- 

missioner at her own choice 64 Ind Cas 228=48 C 443=A I R 1921 Cal 229 
Plaintiff who is ^7, Of , iidy wiih n s 132, should be allowed to examine herself on 
commission 86 Ind Cas 513-aA ! R >923 Mad 905 It is not for court to decide 
whether party will be benefited or not by issue of commission as it is a matter entirely 
for tbe party Wore . * " 46 M 574 

44 M L J 202 = 71 for witness’ 

sickness or infirmity . I from giving 

evidence normally 54 C 748=32 C W N i28=A I R 1928 Cal 421 Order 
issuing commission by Judge exercing discretion as to it> issue or non issue after 
being satisfied that witness was ill, unable to attend is not although incomplete, open 
torevision 55C 748=120 W N I78=A I R 192R Cal 421 Witness living at 
a distance specified IQ order XVI, r 19 (b) and not under party s cnnirol should be 
allowed to be eximined on commission as u >$ an abuse of process of court and court s 
wrongful refusal to open to correc on on reusion 46 M 574=44 M L J sot 
= 71 Ind Cas 530 Commis toner 10 cxsmine witness can slop proceedings to 
consult Court on findmg cross examining pleader abusing his posuion and exceed- 
ing limits of bis propneiy \ 1 R >924 Pn 284=7’ Incl Cas 748 Commission 

wiihin 200 miles 
< ‘ ^ N 677 Essen- 

on of the hearing 

, , vision lies from an 

, ’ 27 Sind 264 , A 

. • J/ rc - s of time A I R 

1934 All 37 

Vi. [S 384] An order for tbe issue of a commission for the examination 
of a witness may be made by the Court eiiber of 
Order for commission Us own motion or on the application, supported 

by affidavit or otherwise, of any party to tbe suit or of the witness to be exanuned. 

sion IS to be 
A I R 1927 

• « *tion to issue 

« I not try issue 

• ■ 932 All 264 

Order 26 does not prevent Court from acccptiog evidence on debetable point though 
Commissioner is appointed to inspect accounts 53 A 54=A I R 1932 All 128 
As regards examination of experts on coroinission by intieriogatones, tide A I R 
1934 Pat 60 

3. [S 385 3 A commission for tbe examination of a person who resides 
. . . within the local limits of tbe jurisdiction of 

“■'‘-•O”" -‘"8 to 

'' any person whom the Court thinks fit to 

execute it. 

Notes— Vide A I R 1934 Mad 399. 

n , , 4 [S 3861 (i) Any Court may in 

TJnT- 

(<i) any person resident beyond the local limits of us jurudictioa , 

C.C. H Vol 1—83 
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suit make a like order if u is satisfied thit such plaintiff d 
sufScient immovable properly wuhin British India 


es not possess any 


N B —For local amendments on Allahabad, Madras and Ransoon vide utfru. 

prma facte good cause on appeal • * 

1933 Mad 319=56 M 323=6+ M L > 


oniStwitl apply even in cises when 

I Sind 127 = 6 Luck 591 = 80 W N 

la does not save him from the rule 
A 1 R 1922 Bom 299«=a8Bom L R 1253=*46 B 589=6+106 Cas 703 see also 

32 Bom LR 411-A I R 1930 Bom no Giound of pauper plamulTs beini: assisied 

by relauon ,a absurd and semtity cannot be asked in ihe absence of veTy sneaal 

grounds 75 Ind Cas 309=2 Bur L J 78 . r9!S Lab 960 There is no mflexSe 

rule ibat only if plaintiff appellant is mete pupp t for o bet’s bliualiDn senir,!,, e,, 
cost can be demanded 32 Ind Cas 786 fi reiards "bM are i n, c tar 
68 Ind Cas 607 , 89 Ind Cas Costs carl broken from 

underihisrole soC 8S3 = A I R .92+ Cal 25.= ”9 fnd Cas 29^ 

2 [S 381 ] (0 In the event of such ‘ecurily not being furnished 
Effect of failure to furnish an 

security order dismissing ihe suit unless the plaintiff 

- or plaintiffs are permitted to withdraw 

therefotm 


(3) Where a suit is dismissed 
an Older to set the dismissal aside, 

Court that he was prevented by an; «u ... . ... 

williin the time allowed, the C utt shall set aside the dismissal upon such 
tetmi as to security, Ci,sts or otherwise as it thinks 6 t, arid shall appoint a day 
fur proceeding with (iie suit 

(3) The dismissal shall not be set aside unles> nonce of such application 
has been served on the defendant. 

M B -'■Eor local ameodmeals m Dombiy and Rangoon, vide infra 
Notes— Vide A I R 1928 Mad 96+*»55M L J 3_,o 


ORDER XXVI. 
ConmittionS, 

Ccmmissims c\annfU vifnesiei. 


1 [S 383 ] Any Court may itt any suit iisus a coinmissinn for the 

Ciscs in which Court may * * of 

issue commission to examine of 

Coda Irom alteiulmg Iho Court or who '1. t,*“’ 

sickniss or infirmity unable to aitend It ’* 

Scopo.— 'Wiincsses should not be allowel 10 be „ 

oui adctjuaie reason Tlic grounds for lire issue of commission 

specified m rule . +3 tnJ Cas. 729-42 H .36-20 Bom 

cannot be issued simply because wiiDcsscsaie ol I u»V*i ^ ‘ '-commission 

mabiliiy 10 aiicnd from sickness or infirmity \ 1 t> ^ saiisfie I of iheir 
M W N 218 Ev, Icnct ol plainulT ought rm b. !a,-I 927 

unless very Strong reasons. Mere inconvcmcnc* or , commission 

iLe jlainuffs residence is not suflj.ient ^lound A |{„r Court to 

955 ha lienee 00 commissioo should be allowed orl^ ir 1 ^ 33 - 5 ? Ind. Ca» 

rviJcnce in court or ,s about or for oilci suificicnt rci.rt” ** '00 ill lo give 

allow I rincilvil defendant ch'rt,td wuh fraud to be “ '* ’'^plopcr to 

open of pUiauiT* Case so as to conceal hj* d tneanour frn^*^ commiSMon before 

om court and himself from 
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confronting accusers 45 L J 363>«28 C W. N 327 = 39 C L. J 165 = 73 
Ind Cas 391 (P C } l«sue of commission >* "n ques ion of exercise of 
junsdiciion and not of mere discretion Grounds alleged a^d objection raised 
by parties or witnesses as also advantages and risk of issue or non issue 
of commission should be carefully eximined A I R 1924 Cal 97'=39 
C L J 598=84 Ind Cas g But the court has no power to take away 
pardanathin ladies’ privilege under s 13* to be examined on commission A 

l.R 1928 Cal Si4=-Ii4 Ind Cis 9; , see also 1933 A L J i 384 =.A 1 R 1933 All 
551 Where laly while being examined on commission tutored by 
■ , ( ■ lit on personal attendance 

I ' I . I4 Parlies even if women 

- , ! . • M L J 707=141 Ind Cas 

, ■ • u ■ ■ ^6*^ examination by com 

m'ssioner at her o«n choi e 64 Ind Cas 228=48 C 448 = A I R J921 Cal 229 
plaintiff who is I lady wab'n s *32, should be allowed to eicamine herself on 
commission 86 Ind Cas 513= A 1 R 1925 Mad 905 It is not for court to decide 
whether part} will be benefited or not by issue of commission as it is a matter entirely 
for the party Word ’may" in rules, i and 4 means "is given authority to" 46 M 574 
44 M L J 202 = 71 Ind Cas 530 Facts of commission being ordered for witness’ 
sickness or infirmity is useless unless witness is on that account prevented from giving 
«. « .28 = A I R 1928 Cal 421 Order 

, , • as to ]t> issue or non issue after 

■ ^ . , IS not although incomplete, open 

torevision ssC 748 = 32 C W N i?8-A I H 192I* Cal 421 Witness living at 
a distance specified m order XVI, r 19 (bj and not under party s control should be 
allowed to be examined on commission as ii 1$ an abuse of process of court and court s 
wrongful refusal to open 10 correc on on revision 46 M 574 = 44 M L J 202 

» ran slop proceedings to 
his posiiion and exceed- 
• « • id Cas 74S Commission 

^ although wiihin 200 miles 

from Court A I R 1933 Mad 366-65 M L J 334- 1933 M W N 677 Essen- 
tial witness can be examined on commission even afier the conclusion of the hearing 
35 C W N 703=54(3 L J 516-A I R i932Cal 236 No revision hes from an 
order refusing commission for examinaiion of wiiness A I R 1927 Sind 264 1 A 
I R 1934 All 37 Application cannot be refused for mere lapse of time AIR 

1934 All 37 

2 . [S 3841 An oriJer for the issue of 0 commission for the examination 

of a witness may be made by the Court either of 
Order for commission jjg motion or on the application, supported 

by affidavit or othetwise, of any party to the suit or of the witness to be examined. 

Scope — Rule 2 only says that application for the issue of commission is to be 
supported by affidavit or otherwise and not ilmi it must be accompanied A I R 1927 
Rang 175 = 5 Bur L J 242=103 Ind Cas i 4 > Court Ins discretion to issue 
commission 11 L Q R 65=64 Ind Cas 65 Commissioner can not try issue 
with aid of assessors 139 Ind Cas 804 = 1932 A h J 117 = A 1 R 1932 All 264 
Order 26 does not prevent Court from accepting evidence on debetable point though 
Commissioner IS appointed to inspect accounts 53 A 54—A 1 R 1932 All 128 
As regards examination of experts on commission by inticriogatorics, vide A I R 
1934 Pat 60 

3 . [S 885 ] A commission for the examination of a person who resides 

Where w,t„es. w,ihm 'o'"' i^lsd-CMoh of 

Court’s lurisdiction the Court issuing the same may be issued to 

any person whom the Court thinks fit to 

execute it. 

Notes — Vide A I R 1934 Mid 399 

n... r , 4 fS 38(3 1 (0 Any Court may 

whose examinv any suit ^ issue n commission for tjjg 
lion commission may issue 7 i»»uc .. lue 

•' lion of — 

(o) any person resident beyond the local limits of its jurisdiction , 

C C. H Vol 1—83 
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(i) any person who is about to leave such liipita before the date on 
which he is required to be examined in Court ; and 

(c) any civil or military officer of the Government vfho cannot, in the 
opinion of the Court, attend without detriment to the public 
service 

(2) Such commission may be issued to any Court, not being a High Court, 
within the local limits of whose jurisdiction such person resides, or to any 
pleader or other person whom the Court issuing the commission may appoint 

( 3 ) The Court on issuing any commission under this rule shall direct 
whether the commission shall be returned to itself or to any Subordinate 
Court 


Court may iBsua a oomnnssion — ^The issue oj commission to examine a 
witness or witnesses m a su t is a matter of judicial discreiion An application for 
the examination of a witness hy Court is 

satisfied fint that the apphca > ,s5ue 

respect of which the evidence is jq [j.y ^ 

thirdly, that the witness to be jssue’ 

and fourthly there are some good reasons why the witness cannot be examined in 
Court 23 Ind Cas 643 , see also 84 Ind Cas 9~59 C L J 598 , A 1 . R 1929 
All 44 , 103 Ind Cas Ut-A I R lOJy Rang ly'S-S Bar L J 242 Commission 
can be issued on the ground of illness of a witness when tc is btsed on medical 
certificate A I R 1919 Mad I92®*ii4 Ind Cas 843 Defendant living outside 
the jurisdiction of the Court shnuld be allowed (o be examined on commission 

723 -.A I 

t • Plaintiff 

ission but 

if he has not commission sho lid be issued AIR 1926 Pat 277^7 P L T 677™ 
94 Ind Cas 229 Witness material 10 the case residing outside the Court 5 jurisdiction 
can be examined on commission AIR 1926 Mad 345“23 L W 219—93 Ind 
Cas 446 Order refusing commission is not judgment aid hence not appealable, 
under Letters Patent (Bombay) Cl 1$ A 1 R 1934 Bom 168 Interlocutory order 
fixing a certain place where a v, ti ess is to be brought for examination on comcniss on 
can be revised by the High Court 85 Ind Cas 019WA I R J925 Ca| mg 

5 [S 387 1 Where any Court to avhich application is made for the 
Commission or Reniitst lo f?' liie exnminal.on of a 

British India that the evidence of such 

person is necessary, the Court may issue such 
commission or a letter of request ^ ' 

I Note«-V.dc 3 oC 934 = 7 C W N 806 15 D 209,84 Ind Cas 993,6 Pat 

0 IS 388 ] Every Court receivioe a 
Court to examine witness commiision for the exammalion of anv 
pursuant to comm ssion Shall examine him or cause him to 

pursuant thereto c*aminea 

7. IS 389 ] Whero a commission ha, been duly executed, „ shall 
Ueiurn of comm s$ on nuh tvidcnco talcn 

depositions ofwuncsscs. under *•» *0 the Couri from which it was issued 

ha, ollictmio diiccicj. m nhicb ca,i! ihc^ommmion' s'liaU 'h? 
icrm, of ,uch order, and Ihe co,nmr.,ton and ll eTe,™ ,1^ relumed in 
evidence taken under it shall (, ibicct lu^he^o'l mrof il i r? r‘‘l’,‘‘ 
luic) form part of the record of the sun ^ the next following 

Nctca— Vide 35 c 28 
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8. [S 390.] Evidence taken under a cotnmission shall not be read as 
When d.pos.unns miy be ■" As w.lhont the Consent of the 

read in CMdencc party against whom the same is offered, 

unless — 


(a) the person who ga\e the evidence is beyond the jurisdiction of 

the Court, or dead or unable from sickness or infirmity to 
attend to be personally examined, or exempted from personal 
appearance m Court, or is a civil or military officer of the 
Got ernmenl who cannot, in the opinion of the Court, attend 
without detriment to the public service, or 

(b) the Court m its discretion dispenses with the proof of any of the 

circumstances mentioned in clause (a), and authorizes the 
evidence of any person being read as evidence m the suit, 
notwuhstanding proof ihat the cause for lakiiig such evidence 
by commission has ceased at ihe time of reading the same. 

Scope— A commissioner IS entiiled by liw to note his observations as to the 
■ L J 303 = 48 Ind Cis 561 

ihe death of the defendant is 
■ ' L T 57 = 115 Ind Cas 240 

. w the commissioner ihe trial of 

any material issue which ms bound to try Itself 63 Jnd Cas 803=3 Lali 209 Court 
has the power underxlausc (b) of rule S 10 dispense with the proof of any of the cir- 
cumstances mentioned in clause (a) but the exercise of line discretion must appear 
from the record 44 C L J 333 A. I R 1017 Cal 43 , see also A I R 1930 Sind 

89 , 47 C L J 467=A I R ig’SCat 341 When the witness w-i» ill, vide A I R 

1939 Cal 591 Objection to commissioner s report should be considered even though 
commissioner IS dead A t R 1933 Sind 337=27 S L R 194 Evidence taken 
on comm ssion do*s not </ro /ir/0 become evidence m case It has to be acc»ted 
by court after hearing opposite party A I R 1934. Cal 116, see also 44 C L 

J 288= A I R 1937 Cal 43 , 90 Ind Cas 64=A I R 19:6 Sind 34 


Commxisiont for local tnvtsUgationi. 

9 [S 392J III any suit in which the Court deems a local inTestigation 
_ , , , to be requisite pr proper for the purpose of 

,„v°=TS,ms " .locidatwg any mailer m di.pule, or of as 

" cettaiiiing the maikel-value of any property, or 

the amount of any mesne profits or damages or anuual net prohts, the Court 
may issue a commission to such person as Jt iljinks fit directing him to make 
such investigation and to report thereon to th^ Court : 


Provided that, where the Local Government has made rules as to the 
persons to whom such commission shall be issued, the Court shall be bound 
by such rules 


Notes — This rule does not give power to a Court to itself hold a local inspect ion, 
15 Ind Cas 341 Local iiispeciiOD if made by a Judge, it must be to understand 
the evidence and not for the purpo»ea of basing decisions 35 Ind Cas 344 
Judge cannot delegate any of his functions to the commissioner and ask him to 
take evidence and try an issue AIR 1930 Pat 557 = 11 Pat L T 456 After 
evidence is closed and the case is ready for judgment co-ncnission for local inspection 
cannot be issued 51 InJ Cas 399 The comimssioa may be issued ii any case 
the Judge deems fit 10 do so 44'* 640=40 M L J 5S4 = I3L W S20=62 lnd. 
Cas 790 C P Code does not cocKcmpIate the issue ol a sjccesstoa 0/ comm, s 
signers to value imptovemenis all covenrg the same j^round A I R 19’9 
661 = 118 Ind Cas 296, sec also AIR i')3j All 65 Deiermination of the 


issued under Order 39, rule 7 and not under role 26 A. 1 R i9j 3C»1 4/3 
N 143 Wrong exercise of discretion in not isiutog cosamissioo cannot 
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first time m second appeal ,\ I K 1933 Pat 54* A coitmissioner for local 
mv^tiga'ion is to throw I j^hi upo'* nutters 10 dispute AIR loto Cal 76is» 
S3 C L ; 329 * « / -r 

10. [S 393] (i) The Commrstoner, after such local inspection as 
Procedure of commissioner deems necessary and after reducing to writ- 
the evidence lalten by him, shall return 
log'^lher with T»a report m wrtitng signed by lumtoihe 

(a) The report of the Commissioner and the evidence taken by him fbut 
Report and dcposiiicn to be evidence without the report) shall be 

evidence 111 sun evidence in the suit and shatl form part of the 

record , but the Court or, with the psrmission 
of the Court, any of the parties to the suit niay examine the Commissioner 
Commissioner inav be P«sQna«ly ‘n open Court tourhing any of the 

examined m person ^ ntattcis referred to him or menltoned in his 

report, or as to Ins report, or as to the manner 
in which he has made the irivcstigauon 

( 3 ) Where the Court is for any reason dissatisfied with the proceedings 
of the Comm astoner, it nuy direct such funher inquiry to be made as it 
shall think fit 

Scope— -No second commission should be issued unless tirsi Commissioner’s 
report 13 uusiiusrictory in wlucU case earlier commission should be wiped out 
altogether Judge hauncing oie commissioners report against that ofoiher acts 
wiih great impfopnety and contrary to what is coniemplaied by rule 10 {3) 

M am-Ao nf t T I R. 19)1 Mad 73, see also A I R 1930 

, my pat L J 795 Where ilie court ilnnks 


not accuraic. Court should not reject the report 
opportunity to subsianimc h 3 case 3 SVd 
Parties who were present before the com 


Cas 491 , see also 50 tnd Cas 301 Parties who were present before the com 
missioier ca 1 object to his report and prove these objections 16 P W R tot?-. 
42 Ind Cas 321 , see also 60 Ind Cas 434 , A I R 1929 Lah ySa-jo P I. R 
sot } A t R 1937 tSS**? Pi* L T 739 , 60 fiid Cas 434 Appellate court 
if It refuses the report, may rely upon other evidence 28 C L J aoa—aylnd 
Cas 6so Catefal report of ihe commissioner should not be lightly interfered 
with A t U 1914 Cal 62 o*“ 38C W N jtS^So Ind Cas 755 Commissioner for 
ascertainment of mesne profts mry base his report on local inspection as well as cron 
experiment conducted by him AIR 192S Mid 143047 M M L J 89 ^ 

CommMUoni to examine accounts 

11. [a 394 ] In any suit in iihich an examination ot adjustment or 
Commission to examine or *s necessary, the Court may issue a 

adjust accounts comrois»ion to such person as it thinks fit direct 

him to mafce such examination or adiustment 

Scope—Ina suit for accounia between princmaJ an,i 
can determine the extent of the liabihiy AIR foio C\t 5,3^’ 

..ualsoijolnd Cas w-!aC Cumon,s.o„i’c?„ Ttku f ^ ’a”- 

of property A I R 1929 Pat 62&=ii p,t L T c6i from guardian 

examine the acecunt bonks and must not have it exami ,ed hw h'**'*'^ himself 

1927 Lah 736=9 Lah L J 3 , 9=- >04 In I Cas ^ s ;««„«« AIR 

terms of the «rdcr to the commissioner should b 'll® 

91 Ind Cas 766 Court c-innot delegate all his ^ 5 =- 

i Ind 

nftnt 

, . ^ c 4 icid 

whether certain contracts are 
. o decide and not a question which 

under rule it The proceed 

' ti’io'*. ’ 3,9-8? lod 

- — tt to oxint ne accounts aad 
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to pve fidings on question of mixed fact and law is irregular The proper course is to 
frame issue and to refer It to trial Court under order 41 rule 25 A I K 1931 p C 
>36=53 A 190 = 61 M L J 66 s» 3S C W N 841 = 1931 A L I 458 = 33 Bom 
L. R. 9S8 (PC) 


12 . [S 395 ] (i) The Court shall furnish the Commissioner with such 
^ part of the proceedings and such instructions 

neLjary and the tnattuet.ont shall 
aistinctly specify whether the Commissioner is 
merely to transmit the proceedings which he may hold on the inquiry, or also 
to report bis own opinion on the point refetted for his examination 

j . (a) The proceedings and report (if any) 

be evidence f^pori to Of jhe Commissioner shall be evidence in the luit, 

Court may direct further Court has reason to be dissatisfied 

inquiry With them, it may direct such further inquiry as 

It shall ibmk fit 


Scope —If It is fourd tl>^t the Commissioners report is unsatisfactory, the 
proper procedure is to appoint another Commissioner who would carry out the 
^kmore satisfactorily a I R 1926 Pat 156=90 Ind Cas 834 Court can 
decide objections against Commissioner s report m open Court 68 Ind Cas 469=45 
M ? 9 =I 4 L \V 620 Appellate Court can consder whether the Commissioner 
acted wiihiu his juriS'’iciion A I R 1929 Mad 492*114 Ind Cas 232 


Commtiuonf /o mahe partitions 

1 3 (S 396 first para} Where a preliminary decree for partition h®® 

Coi,^ ss on to moU p.„ J'*' Court may m any case n« 

I on Of immovable proper provided for by section 54 issue a commission 

such person as it thinks fit to make the partitio" 
or separation according to the tights as declared in such decree 

Notes— Vide A I H 1931 Cal 170=340 W N 909,5a Ind Cas 614 

14 [S 396 , second and third Paras 1 (t) The Commissioner shall, 

. Procedure of Commis necessary divide the 

Stoner property into as many shares as may be directed 


issued, 
by the 

of the shares 

(2) The Commissioner shall then prepare and sign a report or the Commis 
sioners (where the commission was issued to more than one person and they 
cannot agree) shall p the share 

of each patty and said order) 

by metes and bounds , . be commis 

Sion and transmitted to tbe Court , and the Court, after hearing any objections 
which the parties may make to the report or repots shall confirm, vary or *et 
aside the same 


• report or reports it shall pass 

or varied but where ih* 
, j her issue a new commission or 

make such other order as it shall think it 

Scope —The duly of tbe Commissioner is to allot properties according to 
and not to decide shares AIR 1934 Pal 32 A patty cannot be hMrJ 
AppelUte Court unless he hid filed bis objections to ibe report of the coromiss*’" 
in the original Court 12 Bur L T 228=56 Ind. Cas 9-2 Order b> a 

confirming or varying a report of a commissioner to nuke a partition passed “ 

nile 14 (3) IS not appealable A. I 1926 Oudh. 195=91 Ind. Cas 317 
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first time m secoid appeal A I R *933 I'il 54 i A conmissioncr for local 
inves(i['-i ion IS to iliro^ I j,ht upo'» matters m dispute AIR 1930 Cal 
53C L J 329 

10 [S 393 ] (i) Tlie Commissioner, after such local mspsction as 
„ ^ e lie deems necessary and after reducing to wnt* 

Procedure ofcommiss.oncr eviJence taker by him, shall return 

such evidence, together witi his report »n writing signed by him to the 
Court. 

(a) The report of the Commissioner and the evidence taken by him (but 
„ , , , not the evidence without the repott) shall be 

evidence in the suit and shall form part of the 
cviucnce 111 sun iccotd . but the Court or, with the pTmission 

of the Court, any of the parties to the suit may exatmne the Comrausioner 

r. , personally m open Court touching any of the 

Commssioncr may be matieis referred to him or mentioned m hts 
crammed in person If port, or as to Ins repoit, or as to the manner 

in which he has made the tnvrsttgaiton 

(3) Where the Court is for any reason dissaiislled with the proceedings 
of the Commssioner, it miy direct such funher intjuiry to ba made as it 
shall think fit _ 

Scope -No second comtnuson should he issued onfess first Comm ssioner's 
report is uusatisfactorv. in which case either commiss on should be wiped out 
altogether Judge balancing o ic commiss oner s report against that of other acts 

r«uh%rea.im^op„.,y an^ eouranr •« wha. g ^'“.<33) 

4 -7 Pai L J 795 Where ihe court ilnnks 

not accurate, Coun should not reject the report 
opportunity to subsiantnie hscase 38 lad 
Parties who were present before the com 
mrs8oierca“i object to his report and prove these objections 16 P W R t?rr- 
42 Ind Cas 22t . see also 60 Ind Cas 434 . AIR 19:9 Lah 782-30 P L R. 
501 , A I R 1927 Pat 135-7. Pab ^ ^ 739 6j> Ind Ca» 434, Appellate court 
if It refuses the report may rely upon oiher evidence 38 C L J 303=47 Ind 
r a Art Ciref I rrnorf of ihe comm «s oner should not be 1 giuly interfered 
4 Cas 755 Commissioner for 

■ ocal inspection as well as crop 

i.Ar • 47 M aoo-43 M L J 89 

Comnmstons to examine aceounts 

11 [a 394 ] In any suit nr which an examination or adjustment of 

Commission to examine or “'“I' “ 

adjust accounts commission to such person as it thinks Bt direct 

mg him to make such examination or adjustment 
Scope— In a suit for accounts telween principal and ageut, the commissioner 
can determine the extent of the I abil ly A I R 1919 Cal 418=949 C L J 24c 
see also 90 Ind Cas 944=520 7^ Commiss oner can take accounts trom guardian 
of property A ! R 1029 Pm 626-iJ P.t L T S^t Comm ss oner must himself 
examine the account books and must not have it exam ned by h s AIR 

• 69 Before issui ig commission, the 

sealed AIR 19 5 Sint 265 = 
’’"evs to the commissioner 89 Ind 
' ' lal Referee vho is only a permanent 


mforniat on of ihe Court and nn, n 
tral 17 S L R 316-75 Ind Cis 1014 , see aUo A I R 1916 Cal uo»87 Ind 
Cas -64. Appointment of comm ss on by appellate Court to exam ne accounts and 
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to give tidings on question of mixed fact and Uw ti irregular The proper course is to 

frame issue and to refer It to trial Court under order 41 . rule 25 A. I U 1931 P C 

‘36*53 A 190*61 M L J 66 s= 3 S C W N 84 t=.i 93 iA L J 458*33 Dom 
L. R. 9S8 (PC) 

12 . [S 395 ] (t) The Court shall furnish the Commissioner with such 
^ part of the proceedings and such instructions 

Court to give Commissioner ^appear necessary, and the instructions shall 
necessary insuuction d.stSSly specify whether the Commissioner is 

merely to transmit the proceedings which be may hold on the inquiry, or also 
to report bis own opinion on the point rcfcited for his examination. 

(a) The proceedings and report (if any) 
be tt^pott to qJ ^le Commissioner shall be evidence in the tuit, 

Coui'ma^y direct further Court has reason to be dissatisfied 

inquiry them, u may direct such further inquiry as 

it shall think fit 


Scope— If It ij fourd that the Commissioners report is unsatisfactory, the 
proper procedure is to appoint mother Commissioner who would carry out ihe 
wo k more saiisfacconly A. I R 1926 Pat 156=93 Ind Cas 834 Court can 
decide objections against Commissioner's report m open Court 68 Ind Cas 469 = 45 
NL 79=14 L W 62a Appellate Court can consider whether the Commissioner 
acted within his juris-’iction AI R 1929 Mad 492=114 InJ Cas 232 


CammtSitont t-> mahe partUtons 

l 3 (S 398 . first para] Where a preliminary decree for partition h^* 

_ , been passed the Court may in any case 

1.1a o( .mmovabl. 

' such person as it thinks fit to make the partitio" 
or separation according to the tights as declared in such decree 

Notes— Vide A I R 1931 Cal 170-34 C W N 909,52 Ind Cas 614 


14. [S 396, second and third Paras] (i) The Commissioner shall, 

« after such inquiry as may be necessary, divide the 

sioner property into as many shares as may be directed 


issued, and shall 
by the said order, 
of the shares 


(2) The Commissioner shall then prepare and sign a report or the Commis 
sioners (where the commission was issued to more than one person and they 
cannot agree) shall prepare and sign separate reports appointing the share 
of each party and distinguishing each share (if so directed by the said order) 
by metes and bounds Such report or reports shall be annexed to the commis 
Sion and transmuted to the Court , and the Court, after heating any objections 
which the patties may make to the report or repots, shall confirm, vary or *et 
aside the same 


(3) Where the Court confirms or vanes the report or reports it shall pass 
a decree in accordance with the same as confirmed or varied but where the 
Court sets aside the report or repurts it shall either issue a new commission or 
make such other order as it shall think it 

Scope —The duly of the Coimnissioner is to allot properties according to shares 
and not to dec de shares AIR 1934 Pat 32 A party cannot be beard in the 
AppelUte Court unless he hid filed bis objections to the report of ihe commissioner 
in the original Court 12 Bur L T 228=56 Ind Cas 972 Order by a Court 
confirming or varying a report of a commissioner to make a partition passed under 
tule 14 (31 IS not appealable A I R.l926 0 udb 195 = 91 lad. Cas 317 
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first lime in second appeal A I R 1933 I’ai S 4 J. A coaimisstoncr for local 

mvcsinji'ion is 10 ihrov I upon matters »n dispute AIR 1930 Cal 
53C L J 729 

10 . [S 393 ] (t) Tlio Commi'Sioiier, after such local inspection as 
„ ^ ^ e he deems necessary and after reducing to writ- 

Procedure or comm, ss.o..cr ,etum 

such evidence, together with his report m wriung signed by him to the 
Court. 

(a) The report of the Commissioner and the evidence taken by him (but 
„ , , , not the evidence without the report) shall be 

evidence in the suit and shall form part of the 
cviacnce ui sun ^ pjrmission 

of the Court, any of the parlies to the suit may examine the Commissioner 

^ , personally in open Court tourhmg any of the 

matieis referred to him or mentioned in his 
n person report. Of as to Ins report, or as to the manner 

in which 1 e has made the investigation 

(3) Where the Court is for any reason dissatisfied with the proceedings 
of the Commssioner, it miy direct such fariher inquiry to be made as it 

shall think fa _ 

Scope -No second commiss on should be issued unless Commissioner s 
report is uusatisfactory, m which case earlier commission 

altogether Judge balancing o »e commiss oner s report against that of other acts 

»„h^,gr=..Lp®up„.„ Jf_co^r.,y .0 

, S.7 Pat L j 795 \Vhere the court tlnnks 

not accurate, Court should not reject the report 
opponuniiy to swbsianinte hscase dSind 
Cas agi , see alio so lad Cal jol . -I'o preitnt berore iho com 

misst .cr caiobjKltohiirepoctaml pro.0 tbesa objeclioni 16 P W \W~ 
.2 Ind Cas 221 , SCO also 6o Ind Cas 434 , AIR 1529 L2h 782-30 P L R. 
SOX . A I R 19:7 Pat i3S“r ** * 739 6o Ind Cas 434 Appellate court 

ffurefises the report, may rely upon other evidence 38 C L J 203-47 Ind 
r « I'ould not be 1 ghtly interfered 

4 • d Cas 755 Commissioner for 

I local inspection as well as crop 

, .,«47 M 800=48 M L J 89 

Commtiiioni to examine accounts 

11 [h 394 ] In any suit an which an examination or adjustment of 
Commission to examine or necessary, the Court may issue a 

ad]ust accounts commis,ion to such person as it thinks fit direct 

ing him to make such examination or adjustment 
Scope -In a suit for accounts be commissioner 

can determine the extent of the liabilii "• L T aie 

see also 90 Ind Cas 944- 52 C 7 ^ goardiin 

of property A 1 R 1029 Pal 626-1 most bimself 

examine the account bonks and must not have it exam ned by h s mumin A I R 
• 169 Before tssui ig commission the 

sealed A I R 19.5 Sinl 265 = 
’^jvers to the commissioner 89 Ind 
only a permanent 


wl Referee who i 


Cas 903 In a suit for acco ints the qu 

ajthorized or not is a question for the trying ' 

should be referred to a commissioner for takir 

iiigs of a commiss oner are an enquiry for the mformvtion of ihe Court and not a 
316-75 Ind • ®?.« ®I»® I R 1926 Cal 349 = 87 Ind 

s/i, exam ne accounts and 


trial . _ _ .. .. . 

Cas -64 Appointment of commiss on by appellate Court ti 
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18. [S.400.} (i) Where a commis^on js issued under Ihii Order, the 

Fames to appear before ‘r°““ P'"'“ “> ">= 5““ 

Commissioner appear b fore the CommisHoner m i erson 

or by their agents or pkaders 

(a) Where all or any of the parties do not so appear, ihe Cocdniissioner 
may proceed in their absence 


N B. For local araei dnients in All ih ibid, Ouilh and UingooD, \idc in/rt 
"Commtssians issued ai fht msftnee of I’jiftgn Tnojttalf 
18. (i) If a High Court is satislied— 

(а) that a foreign Court situated in a foreign country wishes to obtain 

s'tdunce of a wiinrsi in any proceeding befoiL jr, 

(б) that the proceeding js of a civil iialuie, and 

(f) that the witness is residing with n the limits of the High Court’s 
appellate jurisdtctiun, ^ 


uoro''[su“h “tpe* ‘ " “p,m,..ton for Ih. 


(c) of ^ W ('■) “J 

(o) by a certificate Signed by Ihe consular oJ ci r of (he fiftign country 


,1. L 1 " — / V VI I v<i tijt wffcfKn coufiiry 

ot inc highest rant m Inin ml in s i uk I to the High Court 
‘^tOUgh the Governor (»en<.ta| in Cm ml or 
^6) by a letter of tequvsi issue I ly tin, foivj|.n touii ml transmitted 
lli^li Court UiruugU the ttovernor Oe tvral in Luuiicil or 
{c) by » letter of tcqntsi issue 1 by tUe foicigt Court and produced before 
the High Court by a party to the pruLvedmg 
20 The High Court may issue a commission under rule i9 — 

(d) upon application by a party to the proceeding before the foreign 
Court, or 

(J) upon an application by a laxv officer of the Local Government acting 
under instructions from the Local Government 
oi A i-nnimission under rule ly may be issued to any court vmhm the 

’ or where ihe High Court 
« *6t, or the G vernment 

m the local hmts of its 
at the Court thinks fit to 


exec^u^e and of this order in so far as 

they are applicable shall apply to the issue execution and return of such 
commissioS and when any such 

be returned together with the evidence t^ken under it to the High Loutt, 
which shall forward it to the Governor General in Council, along with the 
letter of request for tianamission to the foreign Court 


ORDER XXVIl 

Suiis by or aga\nit the Government or Public OJJicer in their 
office it capacity 

1 fA'itol In any suit by or against the Secretary of State for India in 
’• Council, the plaint or written statement shall 

Suits by or sgainst Govern signed by such person as t e Government 
ment by general or special order, appoint in 

th.s bch.lf, and shall be leiilied by any person sAom ihe Goiernment nuy 

SO appoint and who is acquainted with the facts of the case 

Notes.— Vide A I R ipa SMad 96°»ro5lnd Cas 84 

♦ Inserted by Act X of 1933 ^ 
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2 [S 417] Persons being tx officio or otherwise aulhonxed to act 

foe the* Government in respect of any judicial 
Persons luihomcd la ’ct proceedinR shall be deemed to be the recognized 
for Government agents by whom appearances, acts and appli 

cations under this Code may bo made or done on behalf of the Government 

3 [S 418 1 In suits by or agiinst the Secretary of State for In3“, 

Council, instead of inserting in the plaint tne 
Plaints in suits by or against j,anie and description and place of residence 
Government of the plaintinf or defendant, it shall be sufScient 

to insert the words ' The Secretary of State for Ind.a .n Counc.l.” 

4 fS 419 1 The Government pleader any Court, or such other 

^ ‘ person as the Local Government may for any 

Agent for Government to Court appoint jn this behalf, shall be the agent 
receive process of ijjg Government for the purpose of receiving 

processes^ againsl the Secretary of Slate for India m Council issued by such 
Court 

5 *[5 420 ] The Court, in fixing ihe day for the Secretary of State for 

r India in Council to answer to the plaint, shall 

Finns of day for appearaace ^ reasonable time for the necessary 

on behalf of Oo r communication with the Government through 

the proper channel, and for the issue of instructions to the Government pleader 
to appear and answer on behalf of the said Secretary of State for India in 
Council or the Government, and may extend the time at its discretion 
B —For local amendment m Madras, vide tnfm. 

6 fS 421] The Court may also, in any case in which the Government 

^ , pleader w not accompanied by any person on 

Auendaive of person able to Secretary of State for India in 

answer questions relating to jj,ay able to answer any material 

suit against Government questions relating to the suit, direct the atten 

dance of such a person 

7 [S 423] (i) vVhete the defendant is a public officer and, on 

^ receiving the summons, considers it proper to 

a reference to the Government before 
feiSce ifcoveiement answering Ihe plaint, he may apply to the 

Court to grant such extension of the time fixed 
m the summons as may be necessary to enable him to make such reference and 
to receive orders thereon through the proper channel 

(a) Upon such application the Court shall extend the time for so long as 
appears to it to be necessary 

8 [Ss 42u, 427 ] C ) Where the Government undertakes the defence 

Procedure in suits against » public officer, the Government 

public officer pleader, upon being furnished with authority to 

appear and answer the plaint, shall apply to the 
Court, and upon such application the Court shall cause a note of his authority 
to be entered in the register of civil suits ^ 

, w 

pleader 
and ans 

Provided that the defendant shall not be liable to arrest, not his nronertv 
to attachment, otherwise than in execution of a decree P‘operty 

N B —For additional rules m Allahabad, wde tftfra. 
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ORDER XXVni 

Sutis iy or Military *'or Naval ’* Meu or "Airmtti'. 

1. [S 486] (0 Where any ofticer ‘ soldier, sailoror airman’’t actually serv 
__ ing the Government in sucht airforce’ capacity 

Officers or soldiers »kho jq a iuit, and cannot obtain leave of 

S“o°n.<i°»ny'“p«r'orio”i;j *'>“ P“'P“® <=' ptosecucing or 

or defend Ibr ibcjn. defcnaing the suit m person, he may authorize 

any person 10 sue or defend in his stead 
(a) The authority shall be m venting and shall be signed by the officer soldier 
“sailor or"* airmant in the presence of («i) his commanding officer, or the next 
subordinate officer, if the party is himself the commanding officer, or (6) where 
the officer* soldier ‘sailor’’ or airmanf is serving in military “Naval"" or 
airforce staff employment, the head or other superior officer of the office m 
which be is emplojed Such commanding or other officer shall counteisign the 
authority, which shall be tiled in Court 

(3) When so fled the countersignature shall be sufficient proof that the 
authority was duly executed, and that the officer soldier ‘ sailor”* or airmant 
by whom (t was granted could not obtain leave of absence for the purpose of 
prosecuting or defending the suit in person 

Explanatiou —In this Order the expression ‘commanding officer" means 
the officer in actual coipmand for the time being of any tegimeiu, corps, ‘ ship ’* 
detachment Or depot to which the officer or soldier “sailor’ “or airman 't 
belongs 

2 [S 466 ] Any person authorized by an officer soldier ' sailor"* or 

a. . , atrm n to prosecute or defend a suit m bis stead 

ac. p°>sonalir or appS '"sy ,t m person Ihe aama 

pleader ’ manner as the officer, sailor "soldier or airman 

could do if present , or he may appoint a pleader 
to prosecute or defend the <uit on behalf of such soldier * officer, or ‘ sailor * 
airman * 

3 [S 467 ] Processes served upon any person authorized by an officer 
or soldier sailor or airman” under rule i o: upon 
any pleader appointed as aforesaid by such per 
son shall beos effectual as if they had been served 
on the party in person 

ORDER XXIX 
Sui/s by or against Corporation 

1. CS. 435] In suits by or against a corporation, any pleading may be 
CL j « .p- signed and verified on behalf of the corporation 

of pfSS by ,bo socretary or b, ooy d.footot or olhe, pi.n 

ctpal officer of the corporation who is able to 

depose to the facts of the case 

N B — For local amendment m Madras vide, tn/ta 

Notes — Rule 1 requires suit to be properly framed against company with proper 
description 43 C 44i»22C L J 241=31 Ind Cas 33 Defendants questioning 
competency of director 10 sign and veiify plaint are entiiled to cross examined h® 

A I R 1931 Rang 54“ ‘30 

, sive and not mandatory and agw 

I R lOjO Bom v 66=32 Rom L ^ 
«! Order XMb rleaU »"b ' 

• R 1921 Pat 425*"^ P L. T 6 

Ind Cas 125 As regards when Register or Joint slock company can 
the company V de, AIR 1929 Nag 185=116 Ud Cas 427 A company 

+ Added by Act 
4(«utecl by \ct 33 of > 934 - 


Service on person so autho 
rized or on nis pletdcr, to be 
good service 


‘ Added by Act 33 of 1034 


C C H Vol. 
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dalion can sue through IIS lifiunliior HI 624 — 45 

A pleading filed on behalf of a corporation rausi be supponc I by an aftidavit to prove 
that the perso 1 signing u IS duly authorised io da so A 1 R 1927 Ca! 7 So“ 3 i 
C W N 1030a to, In 1 Cas $63 Wherein a suit against the IlaiUvay Company, 
the plaint dcsi.ribcs the d fendatu as Agent of the Kiihvay frame of the '® 
bad 52 C 7S3-29C W N 6i4«i)o Itwl Cas 41 Whctc the description of the 
defendant am>unis to merely a misdcscriptioi plaint should be allowed to be 
amended 25 l 3 om L R 5t3“73fnd Cis i027*-47 B 785 An unregistered body 
can not sue or be sued as a corporauo a , all us numbers must be impleaded l 1C 
>925 All 337=*33 A L J 37-47 A . • ‘ 92 ? 

All 78q'-i03lnJ Cas 45 • 32 1 * L • 

98 Dcfcci of frona is of no import 

visio IS of Order 29 rule i are pcrnais . > mle 

14 m a proper case to a company 26 S L II 58- A 1 R 193I Sind I78 As 
regards what pariiculais which heading of plaint sho ild contain in suits by or against 
corporal on or firm vide A 1 R i>a3bi d i02*=26S U R 436 

2 [S 436 1 Subject to any statutory provisions regulating service of process, 

Service on corpernl.on "'i':''' ” '>6“'"“ “ corporation, the sum 
‘ mons may be served — 

(a) on the secretary, or on any director or other principal oHicer of the 
corporation, or 

(i) by leaving it or sending it by post addressed to the corporauon at the 
registered office, or if there is no irgistered office then at the place 
where the corporation carries on business 
Scope —Service of not ce on a corporation should be according to this rule 
43 C 411 = 22 0 L J 241 = 31 Ind Cas 35 , see also 90 Incl Cas 680-A I R 1926 
Pat 40=5 Pat 128 , A I R 1928 Smd iti — 108 Ind Cas 660 The mode ol 
service provided by rule 2 should not be availed of where there is a mode of service 
provided by another statute AIR 1928 Smd iii Carr es on business* means, 
where it has got principal place of business m British India A I R 1928 Smd ill 

3 . [ S 436 , last para] The Court may, at any stage of the suit, require 
, the 1 ersonal appearance of the secretary or of any 
Power to director, or other principal officer of the corpora 

attendance of officer of r answer material questions 

relating to the suit 

ORDER XXX 

Sutis by or against Firms and Persons carrying on business in names 
other than their own 

1 . [R. S. C 0 . 48 A , r I] (/) Any two or more persons claiming or 
^ , , being liable as partners and carrying on business 

Sums of partners in name o( 

of the firm (if any) of which such persons were 
partners at the time of the accruing of the cause of action, and any patty to 
a suit may in such case apply to the Court for a statement of the names and 
addresses of the persons svho were, at the time of the accruing of the cause of 
action, partners in such firm, to be furnished and verified in such manner as the 
Court may direct 

3 m the name of their firm 
pleading or other document 
*d or certified by the plaintiff 
or the defendant suffice if such pleading or other document is signed, verified 
or certified by any one of such pe sons 

N B— For locil amendmem m Lahore vide, r/i/ro 

Scope and Object — ‘ The committee have adopted w ih the necessry alterations 
the English procedure in relation to suits against firms * Report of the Special Com 
mittee The su t is in effect a suit against the individual partners of the firm sued 
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■ Icctofihe piovisions is merely to 

■ It the partners who compose the 

. , The firms name is not a legal 

I 3 ; , see also 77 Itid Cas 

. vX relating to suits by or 

^ • _ ) of order \XI, r 50, 19 S 

L R isgdlnd Cas 1013 Firm is materially difierenc from registered company 
AIR 1933 All 523=1933 A. L J 1264 Hindu joint family is not firm within 
meaning of Order 30, rule i 35 Bom L R I R 1933 Bom 304 

One nun can not constitute firm and hence cannot sue m firm's name 
A. I IL 1932 Dorn 516 = 34 Oom L R rtiz, see also 32 Bom L R 312 = 127 
Ind Cas 412, A I R 1934 Lih >57 Suit by md viduals composing firm can sue 
m firm name j 6 C W N 4j9=^ 1 R 1932 Cal 76^ Order jO Rule i does 
not destroy the effect of the provisions oforHer 21, rule s i and 15 AIR 1934 Mad 
3 jO A plamiiff bringing a suit against a firm can implead alt the members of the 
firm as defen lams in that suit A I R 1930 Fat 230 = 9 Fat 717=3127 Ind Cas 
575 Rule I does not apply to foreign firms A I R 1927 Bom 428 = 29 Bom L. R 
6^=104 Ind Cas 94 The proper title of suit against defendants firm is to des- 
cribe the firm uuh partners therein 27 Bom L R 093 = 94 Ind Cas Where 

partner m business refuses io ]om as plamiifT, correct procedure is to make him a 
defendant in the suit ga Ind Cas 569=26? L R 699 = 7 Lab L J 280 Rule i, 
sub'Clausc 2 does not empower one partner to refer the rase to arbitration so as to 
bind the other partners although the suit is against the firm A I R J926 All 
238=48 A 239 = 24 A L J 235=91 Ind Cas 930 One partner can receive payment 
in satisfaction of decree and can certify payment \ I R 1926 Sind 167 = 92 Ind 
Cas 387 One partner of a firm can sue for a debt (hat (> due to ilie firm A I R< 
*929 Bom 177 = 538001 110—300001 L K 1560 A $u t IS maintainable against 
a firm even if one of its par cier» is dead n 1 die date 0/ the nstituiioii of the suit 
27 A L j 73 “ll 2 l d Cas 7 lj Decree n favour of pinners 1 id v dually can be 
set off against a decree ai^aiosi ihc firm conpo>e i of sann. n 1 viduals A I R 
1027 Dorn 255 = ''9 Bom L R 396 Payment to 0 ic panner is good e\en alter disso 
lution AIR 1928 Sind 37=105 Ind Cas 89. A su t by a firm on a pronoie 
in favour of one of the pattners is rnamiamable 55 C 55i = A 1 R 1928 Cal 148 
In the case of change of partners the iiev firm cannot enforce the contract entered 
intobytheold 63 Ind Cas 26=1$ S L R 152 It 1$ permissible to sue only 

the solvent rai.mbers of a firm when a decree is sought against It 35 '1 L J 581 = 

48 Ind Cas 756 In a suit against a firm, name of the proper representative can be 
corrected at any time A I R 192$ Vag 319=109 Ind Cas . 785 Where a 
suit IS instituted against a firm in (he firms name, u is a suit filed against eiery 
partner of the firm and a decree against the firm has the same efiect as a decree 

against all the partners A I R 1926 Sind 75=90 Ind Cas 242 Firm 15 

no artificial person d siinCt from the members composing it A I R 1934 Bom 
109=25 Bom L R 7 = 85 Ind Cas 464 Non appearance of one of the partners of 
a firm does not make a decree ex/ar/e as ai,ainst him 26 Bom L R 3SS=So Ind 
Cas 773 , A firm may be sued in the name of the manager 25 Bora L R ioSi = 
77 Ind Cas 1055 « see also 71 Ind Cis 734 = 5 Lah L J 5 , A I R 1931 Smd 
I2i«a35 S L K 104 , 68 Ind Cas 750 In a su t in the name of a shop one of the 
partners can sue on belulf of others 68 Ind Cas 425 A bank being a limited 
company can be sued only m its own corporate personality and not m the inme of 
us manager 40 Ind Cas 549 In a suit in firm name one partner can sign it 
A I R j9j 2 Nag 137=28% L R u6 Decree m favour of dissolved firm can be 
executed by any one of the partners for the benefit of all AIR 1932 Lajj 
596=33? L R 290 Persons carrying on business as firm la Btiiish India are liable 
to be sued in British India irresp-ciive of whether they are non resident foreigners, 
A, I R 1932 Nag 114=28 N L R 118 

2 [B S C 0 43 Ap 2 ] (i) Where a suit is instituted b) partners 
Disclosure of partners' names * 1 *® name ol iheir firm, the plaintilfs 

or their pleader <hall> on demand in writing 
by or on behalf of any defendant, forthwith declare in writing the 
names and places of residence of all the persons constituting the firm on 
whose behalf the suit is instituted 

(a' Where the plamlifTs or ibeir pleader fail to comply with any demand 
made under sub-rule (0 *II proceedings m ths rail my, up^g 
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9 [R. S C. 0 48A. r 10 ( Thu Order shall apply lo suits between 

a firm and one or more of partners therein and 


Suits between CO pinners 


to suiis between firms having one or more 


partners in common , but no execution shall be issued in suits except by leave 
of the Court, and, on an application for leave to isvue such execution, all such 
accounts and inquiries may be directed to be taken and made and directions 
given as may be just. 

Scope — Suit by director against other directors is competent AIR 1920 
Mad I 3 IS= 5 S M L J 385 If two firms liave common partners, an action 
can be maintained by one firm tgamst the others A f R 1927 Mad 109 ^“ 
52 M L ] 303 , sec also A I R,. 1929 SinJ 192 , 44 Ind Cas 428 No 
suit lies as between partners or bciucen firms having common partners for 
recovery of mo jiLS without asking for accounts 34 M L J 4 o 3 » 4 ? Ind Cas 86 
A surety bond executed ui a partnership suit enures for the benefit of all those who 
eveniually get a decree 4* If'd Cas 43^=167 P \V R 1917 


JO S C O 48 A r 1 13 Any p^j-son carrying on business jn a 

Suit agam,l curry, ni- EeTaed"^’;’^!.! "’"".‘’l'* 

on business m name other J® name or style as if it were a 

than his own name, and, so far as the nature of the case 

will permit, ail rules under this order shall apply 


Soope -^A person carrying on business in \ firm s name is only a person who has 
got an afiar and a peraon desiring 10 sue him Can sue him 10 his own name A. I 
R i93oCal 337-Si C T I 30-3iC W N 36-57C 9Ji , A I R 1934 Lah 
I47“t49lud Cis 998 Auer the death of the sole proprietor, a suit can not be 
instituted under this rule m the old name of the firm 23 A L J 95t«A I R 
1936 All 161 , see also 2j Ron L R 7»85 Ind Cas 464 , A I R 1930 Cal 327- 
51 C L J 3®“34 C W N 36«S7C 931 It 1$ doubilul whether the words ‘any 
person carrying on bu sness ‘ apply to person carrying on business as guardian or 
agent of another A I R 1934 Mad 386 


ORDER XXXI 


Suiti by or asainsl Trns/ees, Executors and Administrators 


1 . [S 437 ] In ail suits concerning properly vested in a trustee, executor 
D nf h^Tipfir.u adinmistrator, where the contention is between 

,,!srSs' cJuce'u’jr/pr'u ‘he persons beneaciully in, eras, ud in such pro- 
Dsrlv vesled m ttuslcts etc »"d a thitd person, thu Irusteo, executor 

or administrator shall represent the persons so 
interested, and it shall not ordinarily be necessary to make them parties to 
the suit But the Court may, if it thinks fit, order them or any of them to be 
made parties. 


Scope — ^This rule IS confined when the contention is between persons benefit 
cially interested ind third persoi 39 Ind Cas 779 = 2 P I* J 306 , 18 M 266 
Under this rule no one but the executor u competent to prosecute a suit as represen 
lative of the deceased 55 Ind Cas 504=22 U p L R (Pat) 31 , see also 50 Ind 
Cas 509=11 Bur L T 249 , A I R 193'* Cal 337=58 C 77 An administrator of 
an estate cm maintain 1 suit to recover rent wuh the consent of the other adminis- 
trators who are implea led IS /rOj/tfr'/w* defendants S3 Ind Cas 478, see also A 
I R 1924 Pat 343=4 Pat L T 731 = 2 Pat L R 27=80 Ind Cas 652 


Joinder of trustees executors 
and administrators 


2 [S 438 ] Wherp there are several 
trustees, executors or administrators, they shall 
all be made parties to a suit against one or more 
of them : 


Provided that the executors who have not proved their testator’s will and 
trustees, executors and administrators ouuide British India, need not be’made 
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Scope— frt a ju I A^aunv 1 Jcmjilc ill ihc uiiMcc» ire necessary panics A I 
R 1922 Mad 405-77 li d. Cat. 942 , see also A I H lOjA All I 

3. iS. 439 .] Unless ihc Couil directs otherwise, the husband of a 
^ , matnud trustee. iJminislninx or e\tcuiru shall 

cuins^ooiio not as such Oe a parly to a suit by or against 

^ her, 

ORDER XXXIi. 

Sut/s by iir .VirtJ/j and Perijnt cj CdtisninJ Jfind. 

t tS 440, first para' Cscry suit by a minor shall be instituted in 

Minor 10 sue b) net f„cn I “ P““" 

Called the next friend of the minor 
^ S —For local imcndmcm m «l»e 1 tide (/>/> t 

Scopo— Order WMl las tio direct ipilicixon to proceedings in cicculion 
109 Ind Cas 521 , sec also A I U 1927 Cnl 9^0 , 3> C L J ^^64 Ind Cas 25 , 
A I R tgzf C1I 107-30C W N t.6 A minor must insiiimc 1 suit through his 
■ Cas 6 o>-\ 1 R 1921 152,81 

d 4 llie question of there being no decree 

representitmn in sou cm be raised in 
execution A I R 19^8 Mad ioj 7 A m nor pla* uifT is bound l>y the result of the 
suit in the absence of fnu I on tl e pm of ibe next fr end A I H ipzO All l6» 

4 “ A 44*23 A L J 901 o Ind Cas 74^ The Court in i proper case can 

order that the cost ofihe su i be pant l>y the next fr end personiUy A I R 1927 

Mad 1023 Appeal by minor tviihoui next friend 1$ not nuhtiy A I R J9‘>7 I.ah 

663 A suit by minor with next friend for possess on against a defendant claiming 
to be in possession as minor s guardian IS not mamtinable 21 N L R 75*89 IncT 
Cas 5$ Demand of security from next friend for costs is outside court s jurisdic 
tioa AIR 1934 All 456 Minorcan sue as a pauper 70 Ind Cas 919*37 
^ L J 394 

2 IS 442] (r) Where a suit is instituted by or on behalf of a minor 

. . Without a next friend, the defendant may apply 

out „e«t fmnd ph.nt to i. “ h™ ^ pl«nt uken off iho 61e, with to 
taken off the file be paid by the pletmet or other person by whom 

It was presenied 

( 2 ) Notice of such application shall be given to such person, and the Court , 
after hearing his objections (if. my), may make such order m the matter as U 
thinks dt. 

Scope — Where 

guardian of the mino • 

of another minor 
fAe pfaininTappears l 

Court finds that the plaintilf* is a minor, u sliould not dismiss the suit it once but 
should allow a reasonable time for a next friend to come on record and gn on with 
the suit and it is only if no one comes forward that u should rcjrct ihe pJami 
Such suit 1 minor can continue after atiaimug mijunty 44 M L J ^15^74 Ind 
Cas 309 , see also 6g Ind Cas 401 , a6 C W N 631 -60 Ind Cas 8S9 , 4'' Ind 
Cas 747*16 A L J 737 , 75 Ind Cas 1028 , 89 Ind Cis 870*3 Kmg 239 
Application for substitution fay minor representative wuhout next friend can be 
rejected 47 M L J 370 = 80 Ind Cas 942 

3 is. 443 , first Para S 440 l (t) Where the defendant is a minor, 

„ , , the Court, on being satisfied of the fact of ms 

Guatd.an for tho S...1 lo bo .ball appoint a proper person “ ^ 

SndS euardini. for the sun for sueh nnoor 
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(4) No order shall be made on any application undet this rule except upon 
notice to the minor and to my guardian of the minor appointed or declared 
Uy an, a\ithor\\y ccjmpeteni vn that hchalf, or, where, there ts no such guardian 
upon notice to the fatlier or other natural guardian of the minor, or, where 
there is no father or other natural guardian, to the person m whose care the 
minor is, and after hearing any objecuon which may be urged on behalf of any 
person serred with notice under this sub rule 

N B — Tor local amendments in Mlaliabad, Bombay, C I* Lahore, Madras, 
Oudh and Itangoon vide i«/ri 

ScooB —When minors are before ibe Court, the Court IS bound 10 see that the 

minors are renrescnied by a guardian 1// hUm ^ I R 192S Mad 105 Where 
• gainst him is a nullity AIR 1931 Mad 
i 4 ,, ■ proper person not appointed i,uardian, decree 

wlieiher minor has been prejudiced by such 
a 394 The object 

that his interests 
compromise not 
^ g on the minors 

, sec also 33 tod Cas94i-“9 Bur U T i$8 

espect of whom pioper guardian has alte.ady 
appoinimcm is not known Court is competent 
to appoint an officer ol the Court as a guardian ad hum J3 Ind Cas aSi A decree 

against a m nor without a guardian arf at time is 3 i ^ 

|iM Cas ,J4 s„also3Sln . TV , Ilf • 

Sslnd Cas 9i3ai7 s L'R ^ \ J ’ 


Isjnd Cas 154 see also 35 hi A*L f Ifie ’ 

83 Ind Cas gnaiyS h'R • a l j , 

SSC 1341 -Vc W N 665 person guardian 

“y 7/ * V I. ^ , . P^. T I caa«t5 Ind Cas b6S 4 Pat L J 

« natural 

I f legal 

, . him 

e must 
Cas 
ulf of 
cd 2 

Pat L T 6i7 = 63lnd Cas 484 see also 44 B ao2=.23 Bom L R 266^56 Ind 
Cas 399 64 Ind Cas go 65 Ind Cas 18^26 C W N 78i**34C L I aga 
66 Ind Cas i37=»3 Pat L T 451, 3 Lah 417^69 Ind Cas 561 ' 

Guardianship enures for whole unless revoked 78 Ind Cas 780=*? JSf L J 
no , see also 75 Ind Cas 4S7«44A 6i9»*2o A L / 599 , A I R J930 All 456= 
1930A L J 771*52 A S94 Mere irregularity m ihe appointment of guardian 
will not be a ground for selling aside the decree m the absence of preiudice to minr^r 
A I R 1925 All 35»*47 A 357*23 A L / 44*86 Ind Cas 86 , see also 88 Ind 
Cas 2Q, , 80 Ind CaS Stl’^o M L J 363*19 L W 678 5 Lah 38*7, Ind C^« 

449 . 74 hid Cas 82t=A I R 1924 Oudh 178 74 Ind Cas 821 = 00 d. A f j? 

463 , 71 fnd Cas 705*2 Pat 335*4 P L T 147 , 71 Ind Cas 7 , g 0 L T iii = 

(r Bj=A I R 1926 All tat Tii)s..™k 
whole family where a romor^member^is 
impleaded as such, but no attempt is made lo get a guardian appointed for 
decree in the suit cannot bind the minor AIR 1931 All i6&-9igt( A f 7 *^ , 
Where the natural guardian does rot wish to 1 le? 

appoint anoiher person as hi> guardian 30 P L I 
passed against a minor respondent represented 
appearance and defends appeal but diesdunng 

uuardiau being appomied is voidable only and 1 ^ . 

R l9aoPat 473=»ll ** I T o- « i/pcu ^ I 

Non appointment of guardian objected 10 dunntr 
condoned^^^ A I R 1.933 Pesh 63 Where sua!dfan^?s 
leEiLem an^ ecree a S- « 

.6. 5, c ..OS- .,3, cMf - rS /3 '0 Is 
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proceedings AIR 1931 All A. L. J iiS* Decree ngainst 

minor can be set aside on the groand of fraud AIR 1932 AH 293 (F B)si932 
A L. J *37 Where defendant \^a& minor at the time of the insiiuiuon of the suit 
but attained majority uith 3 months and no guardian was 'ippoiiued, the suit does 
not fail in the absence of any prejudice to the mmor A I R 1934 Lah 274 , 
see also AIR >934 Oudh 171 Rules under Order XXXU do not expressly 
apply to execution proceedings and after passing of decree trial Court becomes 
functut o^cio for the purposes of removing the guardian and appointing a trcsh 
guardian in his place. A I R i03oAil 4,631930 A L J 771 = 52 A 494, see 
also 84 lod Cas 68328 C W N 963=390 L J 590.35 C L J 9 Where there 
IS a guardian appointed under the Guirduos and Wards Act and another person 
IS appointed as guardian ai Iifem decree obuined against the minor is a nullity 
A. L, R. 1929 Mad 213 (F BJrajj \t M L J 175 Costs cannot be 

awarded personally against a guardian A I R 1929 All 18 = 26 A L J 

■ Order XXMl haie also no application to 

« Tenancy /\ci A 1 R 1927 Cal 374 The 

• ' ire manlatory L R 2A iSo Rev , but see 

• 435 The improper appointment of guardian 

- ' 1 -'A-> • au i including decision, from the point that improper 

appointment ij mad® 45 ^ 606=76 Ind Cas 765 If guardian tut Utetn is 
appointed when defco^^t't is a major without giving any nonce of such appo ntnicnt 
decree is not bindin? O'! him 2 O L J 562 Ind Cas 380 , see also 49 Ind 
Cas 627 


Notice >-It is not correct to order a subsuiuiel service on a person 10 show 
cause why he should not be appointed 1 guardian \ I R 1930 All 609=1930 
A. L. J 1020 Fraud m service of notice vinaics the proccedmes at.ainst the minor 
A. 1 R 1929 M \V N 139 see also \ I U I9’< Mad 485 , A 1 R 1923 Mad 
553. Where all the near reWt ves are patiKS to suit and having interest aWerse to 
minor notice need not be issued against (hem \ I ft 1929 Slid 32 see also A t R 
1934 Lah X32 Where appoinimcni of guarJia 1 ■$ propeily made but no notice was 
served, upon the minor or lus natural guardian the appointineni is not irregular 
A 1 R 1934 Par iii No notice is nccessar' 
guardian in place of old one 14 P L T 441= A * 

without notice to minor or the person appointed 
IS not binding on the minor A I R 193^ Lah 
53 A. 427 = 1931 A L J 1S2-A I R X931 AU 1, , 

without notice to the minor merely amounts to an irregularity which will not 
justify setting a decree aside except upon proof of fraud or collusion on the part of 
the guardian AIR 1928 All 621 = 26 A L J 834 , I09 Ind Cas 521, A I R 
1923 Lah 575 , see also A I R 1917 Bom 613=29 Bom L R I357 , A 1 R 192? 

Cal 865=46 C L J 287 Notice to minor afier appointment of guardian 

IS not necessary 4 Pat L T 329=71 Ind Cas 341 see also 4? *"'^7 , '^*‘7- 

L. W 272 Notice under rule 3(4) for appointment of a guardian art r/r o 

served upon the natural guardian 45 lud Cas 253 = 4 ^ 

trfiha* t.,as 251 = 4 Pat E W" 171 see afso 10' fnrf >^5 /y¥==V f . 


Jrfiha* t.,as 253 = 4 Pat E 373 see afso 30' fnrf Chs /W=* . , 

237 = 17 A L J 149=50 Ind Cas rot , 56 Ind Cas 3>3=*70 L J a 
Cas 737 , 59 Ind Cas 936 , 59 Ind Cas 757 , 70 Ind Cas 867 , 73 % 

M L J 299 

4 [Ss 443,444, 445,456,457 and R SCO 65. r l3](i 

Who may act as next friend son who 13 of sound mind and has attameo 

or be appointed guardian for may act as next friend of a minor 
‘he suit guardian for the suit 


Provided that the interest of such person is not adverse to that 
minor and that he is not in the case of a next friend, a defendant, or, 
case of a guardian for the suit, a plaintiff 

(a) Where a minor has a guardian appointed or declared by com 
authority, no person other than such guardian shall act as the next friend 
the minor or be appointed his guardian for the suit unless the C 
<mnsideis for reasons to be Tecv,Tded, that it is for the minor’s vrel 
that another person be permitted to act or be appointed, as the 
may be. 



M 1 -J J j-g t-' decies u.“ 4b>£>*ce cfpr— aice lo cu^or 

A t y fyZy *V 3?i-47A J 7^ijA.L. f /ai Cis £5 sse ai»o ^4 tsrd 

C4» j>, yjt H C *9 41-40 M UJ >3-19 1 -.^ 6* 3 L«i. 34=7, Tad. Cis. 
44 ^, 741-1 O* I K. J9WO„dh- lyS 74 t.i Cas. S i-9 O 5 . A- L. R. 

j L<d. Cau 7,9 0 L. J Uis 

t • i tad- Cas. 45—61 P R. JQij , 

■ " L R. *9 5 AIL 54> Though 

ily where a naaor membet is 
11/ {/J Mfitd as &uch, I Jl no attempt »» made w get a guardian appomted for h m 
/Jcctt" Jt tl »• lu t carrot b nd th- mmor A. I R. 1931 All 166—1931 A- L. J iji. 
Wiejc lie ratuf f j^uari^an J cs tot wsh to represent the minor, the cojrt can 
jj/>'utJi I tr j>tTi n as ht» i,uard an 30 P L R 590— isSlnd Cas 363 Decree 
n, 4 f St a in I r respondent TCpiesenied by a guardun o*/ A/rw who enters 
,jjptarafcc and fcfcrds appeal but dicsdnnng perdency of appeal without fresh 
uuatdiau bell ^ an nted is vudable only and is binding unless asoided. A { 
K 1 jjO lat 473 ““ I L T 3 j 


Imcnt of guard an objected to during proceedings cannot be 
tojiloiti A 5 *933 Pwh 63 Where guard an is not proper and 

an expartt decree against a m nor can be set aside and a nc v 
ifO'ird in t-in appo nied 1933 A L J 1123=55 A i36 = A I R 1933 

All »i 6 . lui 59 C 1103-1931 Cal 883. Rule 3 apples to rescauc 
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raiiheimc o( I’le \r\ u lan c( «l e i . 

•» kUirdsin wai an m m. i ■».... , ^ ‘ 


"i-T ■*t'’i_' •',• ““* •' b'larJs'vn WA» ai)>oiiiel tie .i. i*”* 

not fail in the absence of my prejudice to the m nor A 1 It .n w i V 
see also A I R 1934 Oudli ijr Rules under Orler XX\ll la * *'* ♦ 

apply to execution proceedings and after passing of decree iml 
/uMu, ofico for .he purparoi „f .ho BU.Id" " IL'T,;',' '^‘rV 

guardian in his pUcc. A I R JOjo All 4>6-i9ra A. L I 771 » i '* * ''‘** 
also 84 Ind Cas 6S=»aSC \V N 943^39 C L J S9o t.C L 1 o 'i*'® 

is a guardian appo nied under the Guirdims an I Wards Act an 1 
IS appointed as guarJ.m ai hUm decree obtained igains ,S minor . ' 

A. L R 1919 Mad 213 (F D)=.53 \I 27,-56 ML » » nuUny 

awarded personally against iguirdm I /////,« A 1 R in 0 All iS-J. 

705 = 50 A 733 The provisons of Order XXMt hate also no ^ ^ 

proceedings under s 40 of the Bengal Tenancy \ci \ 1 R ioj7 r t* ^ “®'’ ‘® 

provisions of Order XXXB. ,ule‘*3 are minUiorv L IL- V^RnU The 

&V‘’ 3'“. see iKrS 

» subsniuied service on a person la .1. 
ause why he should not be sppoi itcd a guarlian \ 1 R >93? All 
V V ««'''« of «'a‘cs B e procce I nes alainit ihTm.*’^'’ 

^ I R 19-9 M W N 139 see also \ I R io>^ Mad 485 , A I R 

having inirrrit ' , 

upon the minor or his natural guardia 1 

SIR 1934 Pat tit No notice is necessar * 

ruardianinplaceofoldone 14 P L T 44«-\ i li iojj i ,, new 

vithout notice to minor or the person appointed guardian i» irrpn.n ^ '‘.I’J'O mment 
s not binding on the minor A I R 1932 Lah 521 eat p ‘’'’B the decree 

;3 ^ 427»i 93I A L J iS2oA I R. I93« All 136 The anr.,..k.3 SSI. sec also 
nihout notice to the minor merely amounis to an guardian 

usiify setting a decree aside except upon proof of fraud or will not 

he guardian A. I R 1928 Ml 621-26 A L f 8u .r^ t ',®'* ‘be part of 
923 Lah 575 , see also A I R 19*7 Bom 613*2/3“^^ , Cas 521 \ j jT 
;;al 865-46 C L J 287 Nonce tOni.noraf.errZ.i: J! ’^7 - ^ « 


:al 865-46 C L J 287 Nonce to minor after apmii ^ '357 , A 1 R 

s not necessary 4 Pat L T 3*9=71 Ind Cas 341 ‘Tee “fguirdian 1 //!/,! 

- W 272 Notice under rule 3<-») for appo ntmcnt ofn * *1® Cas Jti r 

“Pou ibe naiural guardian 45 inj Cas musV |,J 

l6Ind Cas 253 = 4 Pat L 3V 373 seealsoaftl^ ’53=4 Pat I w 37, 

^7 = 17 A L J 249=50 'ud Cas m. , 5?!^ S* L W 36,'*'®"'*® 

y 

4 . [Ss 443, 444, 445,450,457 and R i, n n nc 

Whomayactas next friend >* ofsoundminrl , S3](|W_ 

3r be appointed guardian for may act as next fn ^“ained ^ 

Provided that the interest of such person « 
minor and that he is not in the case of a next fr.,.«a to that . 
case of a guardian for the suit, a plaintiff " “ ‘^‘'fendant or 

^ h^„ ^ . » . m IK 


(a) Where a minor has a guardian appointed 
authority, no person other than such guardian shall act* by 

the minor or be appointed his guardian for the ' 

considers for reasons to be recorded, that it is <■ “ 
that another person be permitted to act or be ao, 
may be. 

C. C. H. Vol. 1—85 


friend 
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(4) No order shall be made on any application undet this rule except upon 
notice to the minor and to any guardian of the minor appointed or declared 
by an authority competent m that behalf, or, where, there is no such guardian 
upon nonce to the father or other natural guardian of the minor, or, where 
there is no father or other natural guardian, to the person in whose care the 
minor is, and after hearing any objection which may be urged on behalf of any 
person served with notice under this sub rule 

N B— For local amendnients in \llaliabad, Bombay C P Lahore, Madras, 
Oudb and Rangoon vide ttt/n 

Scooe— When minors are before the Court, the Court IS bound 10 see that the 
minors are represented by a guardian <*</ ///«« AIR 1928 Mad 105 Where 
m nor is \ nreprescnied, ihe decree against him is a nulliiy A 1 R, 1931 Mad 
674=34 M L VV 317 Where proper person not appointed guardian, decree 
whi whether minor his been prejudiced by such 

irre 1933 Mad 170=145 Ind Cas 394 The object 

of be represented by dt person so that his interests 

will be pioperly guarded 56 Ind Cas 313 = 7 O L J 219 A compromise not 
expressly sanctioned by <he Court though bcnedcial ts not binding on the minors 
• Casg4i-=9 Bur L. T 158 

roper guardian has already 
known Court is competent 
33 Ind C3S4S1 A decree 
e IS void 31 M L J ^9 = 

, A I R 19:9 Cal 586 , 

J \ 7U"22 a L j 665 , 

• appointing a person guardian 

- w - « « w ^ ^ t 3,^ nd Cas 868 , 4 Pat L J 

413048 Ind Cas 345 , 49 Ind Cas 954 There ts no rule that only the natural 

or ceriiflcatcd guardnn of a minot can act as his next friend for the purpose of legal 

< /ttein 

e must 
Cas 

, lalf of 

a minor in a suit it can not beheld tint the minor has been properly represented 2 
Pat L T 617-63 Ind Cas 484 see also 44 B 202*'33 Bom L R 266=56 Ind 
Cas 399 64 Ind Cas 90 65 Ind Cas 18=26 C W N 781=340 L / 293, 
66 Ind Cas 137 — 3 Pat L T 451 , 3 Lah 417=69 Ind Cas 561 

Guardianship enures for whole /rr unless revoked 78 Ind Cas 780 = 7 N L J 
110, see also 75 Ind Cas 457 = 44A 6l9=2o A L J 599 , A 1 R j 930 All 456= 
1930A L J 77i«=S* A 594 Merc irregularity tn the appointment of guardian 
will not be a ground for setting aside the decree in the absence of prejudice to minor 
A 1 R 1925 All 351 = 47 A 357=23 A L J 44=86 Ind Cas 86 , see also 88 Ind 
Cas 293 « 80 Ind Cas 541 =40 M L J 363= >9 L W 678 5 Lah 38=75 Ind Cas 

449 » 74 Ind Cas 821 = A I R 1924 Oudh 178 , 74 Ind Cas 821 = 90 & A L R 
. Ind Cas 7 , 9O L J 141 = 

I ■ t Ind Cas 45 = 61 P R 1915 , 

1 R 1926 All 545 Though 
ify where a minor member ts 
impleaded as such, but no attempt is made to get a guardian appointed for him 
decree in the suit cannot bind themmor A I R 1931 All 166=1931 A L J 152 
Where the natural guardian docs rot wish to represent the minor, the court can 
appoint another person as his guardian 30 P L R 590= 126 Ind Cas 565 Decree 
passed against a minor respondent represented by a guardian iirf/r/fw who enters 
appearance and defci ds appeal but djes dunng pendency of appeal without fresh 
guardiau being appointed is voidable only and is binding unless avoided A I 
R ipoOPat 473=11 P L T 361 

Non 'ippointmcnt of guardian objected to during proceedings cannot be 
condoned A I R i933 Pcsh 63 Where guardian ts not proper and 
neglisreni, an exparU decree against a minor can he set aside and a new 
guardian can be ippointed 1932 A L J 1128=55 A i36 = A I R 1933 
All n6 , but see 59 C 1108=1932 Cal 888 Rule 3 applies to revenue 
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Mad. 66S , A I R 1927 Oudh S^o~4 OWN 791 , A I R. 1931 Oudh 50 = 7 
OWN IJ09 Want of consent of guardian IS not fatal unless prejudice is caused 
L J j90='4olnd Cas 227 

Subsection (4)— If thefither «s not •» fit person, the Court is bound to protect 
ine interest of the minor agiinst the act of the father A I R 1929 Mad 738=52 M 
24s » see also A I R 1929 Mad ^93=29 L W 393 A sliebait is not a proper 
person to institute a suit on behalf of the idol, where be is actually a defendant in 

the case. A 1 R 1930 Pat g7<=ii3lnd Cas 279 Where the minor is not properly 

rcpiesented the Court can restore the case to its original number and file AIR 
i9jO All 644 = 1930 A L J 038 Where proposed giardun does not appear 
though served and the Court without enquiry if there was any other person willing 
to act appoints otficer of Court, appointment is irregular but not null and vo d AIR 
1929 Pat 360=10 P L r 79=8 Pat 558, see also no Ind Cas 346 , A I R 

19 6 Mad 950=93 Ind Cas 84 Where natural guardia 1 is un vtlling to act appoint 

men! of clerk of Court IS vihd 46 M L J 13 = 77 Ind Cas 464 False affidavit of 

decree A I R 1923 Mad 553=44 
' * f affidavit alleging there was no other 

J terial 73 Ind Cas 409 = 44 M L J 

299 A vakil is an officer of the Court for purposes of rule 4 45 A 395 = 71 Ind 

Cas 9^5 Order as to costs to Le incurred by pleader as guardian can be made 
under the rule A 1 R 1923 All 298=71 lid Cas 975, see also A I R 1933 
Nag 329=16 N L J 206 As regards effect of non appearance of natural or 
certificated guardian on nonce, vide 4 P L T 127 = 8310! Cis 290 


Ueptesentaiion of in tor by 
neat friend or guardian for the 
suit 

for the suit 


5 ISs 44l 444] (0 Every apphcation 
to the Court on behalf of a minor other than 
an application under rule to sub rule (a) shall 
be made by his next friend 01 by his guardian 


( 3 ) Every order made in a suit or on any application before the Court in 
or by which a minor is in any way concerned or affected wahout such minor 
being lepresented by a next friend or guardian for the suit, as the case may be, 
may be discharged, and, where the pleader of the party at whose instance such 
order was obtained knew, or might reasonably have known, the het of such 
minority, with costs to be paid by such pleader 


Scope— Words every appti 
1930 Nag 185 = 26 N L. R 173 
minor can be made by person 
duty A. I R 1930 Nag 185=26 _ 

is not tenable 3 P L T 61 = 6 P L J 171=62 Ind Cas 235 None but guardian 
can prefer appeal 44 A 619=20 A L J 599-“'’S I"d Cas 457 Award 
binds minors if properly represent^ in arbitration proceedings. AIR 193'^ Mad 
38=30 L W 868 

No se ed be mads tn sxecuao » ;/ manager 

represenli A I R 1929 Mad 275 = 50 L W 995 

Dec Sion v his knovledge or permission does 

not bind i Cas 763 


Receipt by next friend or 
guardian for the suit of pro- 
perly under decree for minor 


6 [S 46i] (i) A next frtend or guardian 
for the suit shall not, without the leave of the 
Court, receive any money or other movable 
property on behalf of a minor either — 


(u) by way of compioiiuse before decree or order, or 
(i) under a decree or order in favour of ihe minor 
(3) Where the next friend or guardian for the suit has not been ap 
pointed or declared by competent authority to be guardian of the property 
of the minor, or, having been $0 appointed or declared, is under any dmbiJjiy 

known to the Court 10 receive the money or other movable properi), lie 
Court shall, if it grants him leave lo receive the pioperty, nquiresucb 
security and give such directions as will, m its opinion, sufficiently pr& ' 
ihe property from waste and ensure its proper application 
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(3) No person shall without his consent bf appointed guardian for 
the suit 

(4) Where there is no otlier person fit and willing to act as guardian for 
the suit, the Court may appoint any of its officers to be such guardian, and 
may direct that the costs to be incurred by such officer in the performance 
of his duties as such guardian shall be borne either by the parues or by 
any one or more of the parties to the suit, or out of any fund in Court in 
which the minor is interested, and may give directions for the repayment 
or allowance of such costs as justice and the circumstances of the case 
may require 

N B —For local amendmenis in Allahabad Calcutta, C P , Lahore, Oudh and 
Patna, vide in/fa 

Scope —This rule docs not apply to not contenUoiis probate proceediogs 24 
C W N 538^59 Ind Cas 435 Non representation of a minor by a guardian is 
fatal as C W N 525 , see also 63 Ind Cas 484=2 P L T 617 Irregularity in 
appointment and prejudice to minor are ftetors to be considered in cases of setting 
aside decree against minors on the ground of improper appointment of guardian 83 
Ind Cas 333 Consideratioii ol minor s wishes is desirable 6P L J 82^2? L 
T ri6=s59lnd Cas 936 , A I R 1929 Lah 257 = 
mo her is preferable in the absence of moi 
appo med 6 P L J 82 = 59 lud Cas 936 
set aside decree against minor if not prop'Wy 
Ex^arte decree against minar il properly repres 
him 37 Ind Cas 389 Due defect m appointment 
243 = 39 M L J 37S-*43 M 842-»59lnd Cis o 

not invalidate decree if within hs knovledge 66 Ind Cas 433—34 C L J 3°2 
An insolvent can be appointed as a guardian at t lem ol in infant 88 Ind Cas 254 
Question whether certain person should or should not be appointed next Trend is anci 
lUryto suit and the decis on thereon 1$ rcvisable A I R 1929 Lah 357«>iiLah 
L. J I30=it3lnd Cas 901 

Sub section (1)— In o der to invalidate the appointment, adverse interest of 
the guardian m ISC be proved AIR 1927 Mad 668— ta M L J 709 see also AIR 
1926 Mad 1146—97 lid Cas 703, AIR i9‘’9Mad 213 F B) — 52M 275 
A I R 192$ All 214.-83 Ind Cis 323 Guard an wuh adverse interest is no 
guardian 47 M 79—45 M L J 62$ 76 Ind Cas xo 8 , 56 Ind Cas 97 Interest 
IS not adverse because m nor is benatmdar for next friend 68 Ind Cas 191 In 
mortgage suit father cannot represent m nor as he cannot plead illegaltty and 
irregulaiuy 3 P L T 709--C • li 

535e32oA L J 329 Minor IS 
by adverse party 45 C 538— « 

having adverse interest is appointed the appointment is not proper AIR 1934 
All 212 

Sub section ( 2 ) — Certified guardian ilone can be guardian at/ unless 
welfare of minor requires oiherwise 46 Ind Cas 316=5 P L W 92 , see also 
I * Ind Cas 290—2 Pat 296 

IS invalid and decree is not 
o 781— 34 C L J 293— 

65 Ind Cas 18 Under the old Code certificated guardian s consent could be 
presumed 34 C L J 302-66 Ind Cas 433 If guardian is proper, reason under 
rule (2) may not be recorded 44 M L J 515— 17 L W 558-74 Ind Cas 309 


if 


Sub section (3)— No person can be appointed without his consent 24 C W N 
[ , 43 Ind Cas 563 , 40 Ind Cas 2 , 72 lod Cas 475=37 C L f 406 4 

L T 575 = 72 Ind Cas 637 , 84 Ind Cas 68-28 C \V N 963 , 87 Ind Cas 
238 , 54 C 45 o= 3« C W N 634 , A I R 193* Oudh 50-7 OWN 1109 
Consent under rule 4 clause (3) need not be express , it is a pure question of fact 
to be decided on evidence AIR 1925 Mad! 30—47 M 783—47 M L J 273—83 
jnd Cas 312 , seealso AIR 1924 Lah 97 — 5 Lah L J 487 — 79 Ind Cas 572 , 
59 Ind Ca« 671-43 A 104, 25 C W N 523-62 Ind Cas 464, 77 Ind Cas 
628=47 JL 476, 83 Ind Cas 323*A I R 1925 All 214, 47 M 783=47 M L J 
273-83 Ind Cis 312, A I R 1927 Oudh 173, 52 M L / 709-A I R 1927 


J 
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Mai 663 , A 1 R 1927 Oudh OWN 791 , A I R. J931 Oudh 50=7 

^ Want of consent of guardian IS not f^atal unless prejudice is caused 

3 P. L J 390=40 Ind Cas 227 

Subsection ( 4 )— If the father IS not a fit person, the Court is bound to protect 
the interest of the minor against the ict of the father A I R 1929 Mad 738=52 M 
045 , see also AIR 1929 Mad ^93=29 L W 393 A shebait is not a proper 
{^rson to institute a suit on behalf of the idol, where be is actually a defendant in 
the case. AIR 1930 Pat 97=118 Ind Cas 279 Where the minor is not properly 
repicsemed the Court can restore the case to its original number and file AIR 
I9jO All 644“J930 A L J 9j8 Where proposed guardian does not appear 
though served and the Court without enquiry if ihercwasany other person willing 
to act appoints officer of " 

1929 Pat 360=10 p L 
1926 Mad 930=9^ Ind C • 

ment of clerk of Court is i t , 

absence of “person lit ant , 

M L J 513 = 74 Ind 

person fit and willing to act as guardian IS immaterial 73 Ind Cas 409 = 44 M L J 
299 A vakil IS an officer of the Court for purposes of rule 4 45 A 39 S = 7 i Ind 

Cas 975 Order as to costs 10 be incurred by pleader as guardian can be made 
under the rule A 1 R 1923 All 298=71 1 d Cas 975 , see also A I R 1933 
Nag 329=10 N L J 206 As regards effect of non appearance of natural or 
certificated guardian on nonce, vide 4 P L T 127=8310! Cis 290 


Representation of minor by 
next friend or guardian for the 
suit 

for the suit 


5 ISs 44 l 444 ] (t) Every application 
to the Court on behalf of a minor other than 
an application under rule 10, sub rule (2) shall 
be made by his next friend or by his guardian 


(2) Every order made m a sutt or on any application, before the Court in 
or by which a minor is in any way concerned or affected, without such minor 
being represented by a next friend or guardian for the suit, as the case may be, 
may be discharged, and, where the pleader of the party at whose instance such 
order was obtained knew, or might reasonably have known, the fact of such 
minority, with costs to be paid by such pleader. 

Scope— Words “ever 
1930 Nag 185 = 26 N L R 
minor nn b<* made hv 


None but guardian 
d Cas 457 Award 
4 ^ A I R 1930 Mad 

ed be made in execution if manager 
A I R 1929 Mad 275 = 30 L \V 995 
1 hs knowledge or permission does 
Cas 763 

0 [S 461 ] (1) A next friend or guardian 
for the suit shall not, without the leave of the 
Court, receive any money or other movable 
property on behalf of a minor either — 

(a) by way of compromise before decree or order, or 
(i) under a decree or order in lavuur of ibe minor 
(a) Where the next friend or guardian for the sutt has not been ap 
pointed or declared by competent aulbuiity 10 be guardian of the property 
of the minor, or, having been so appjinled or declared, is under any disability 
known to the Court to receive the money or other movable [Toreriy, lie 

operiy, r»quire such 
, su/heuntty * '* 


38=30 L W 868 


Receipt by next friend or 
guardian for the suit of pro* 
perty under decree for minor 
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N B — For local amendment in Madras, vide tnfta 

Soopd — Appointed guardian railing to furnish sccuniy cannot act for minor 
unless appointed guardian ad hftm 54 Ind 
Iriends act ^D/ii for interest of minor and no 
94 of Succ 

1933 Cal 17 , but see A I R 1927 Sind 187 
nnot receive decretal amount without Courts 
. . . s 588, 1030 M W N 1240 But where ATur/a 

leave of court is not necessary A I R 1927 
Pat 320*8 Pat^L T 708* 103 Ind Cas 75 Next friend cannot draw money from 
Bank without iheleave of the court AIR 1930 Lah 496*31 PLR 171*131 Ind Cas 
282 Payment to next friend wuhoui courts leave being invalid cannot give MUSe 
of contribution among judgmeni debtors A I R 1924 Mad 279=19 L W 686*70 
Ind Cas 905, see also A I R >924 Lah 631=78 Ind Cas 285 Order XXXII 
applies to Succession Ceriincate Act loi Ind Cas l66*A I R 1927 Sind 187 
Provisions oP Court fees Act and Stamp Act apply to security bonds under r 6 
42C L J 5 = 29 C W N 851 = 53 C lot (F B) Refusal on demand by minor 
creditor without security of valid dischar^^e would not make defendant liable for 
costsofsuit 6* Ind Cas 385, see also 41 M 40 = 39 Ind Cas 928*1917 
W N 49a 

7 [S, 402] (t) No next friend or guardian for the suit shall, without 

. the leave of the Court, expressly recorded in the 

Agreenient or compromise proceedings, enter into any agreement or 
Scsult ^ compromise on behalf of a minor with reference 


or guardian 


to the suit in which he acls as next friend 


( 3 ) Any such agreement or compromise entered into without the leave 
of the Court so recorded shall be voidable against all parlies other than 
the minor 


N B “For local amendment lu Madras vide tn/ra 

Scope — No next friend or guard an can compromise case for minor without leave 
of court expressly recorded ('O'?) Pat 77 3S Ind Cas 67S 44 Ind Cas 164 
Compromise effected after passing decree s governed by rule 7 31 M L J 207= 
35 Ind Cas 70 Mere recording a compromise and passing a decree according to 
It IS no sanciioti 39 M 853*30 ML) 465-30 lod Cas 881 see also A1 R 1930 
Cal 539=51 C L J 364 but see 39 Ind Cas S3=»9 PL R 1917 Directions given 
in rule 7 are not formal but mandatory AIR 1933 AM 149 , A I R 1931 
Bom 500— 33 Bom L R 1033 Where sand on to compromise by a guardian is 
given by court after considering terms ofcomDroniise the decree is b ndmrr nn m 


It IS illegal if Court does not consider whether compromise would benefit or prejudice, 
A- 1 R 1932 Lah 521=33 P L R 551 Order 32, rule 7 applies to execution 

proceedings ^ I R 1933 Mad 456 (F B)=»56M 430=64 M L J 437, 78 Ind 

Cas 291 , 62 fnd Cas 234 = 5? L T 379 Reference to arbitration by guardian 
without leave does not make decree based on award voidible at instance of parties 
other than minor 35 C W N 238-58 C 628=520 L J 298 = A I R 1931 Cal 
211 , see also A. I R 1931 All 207-53 A 428*1931 A L J 170 , A I R 1931 
Cal 2tl = 3S C VV N 238*58 C 628 , 52 Ind Cas 752 , A I R 1930 Oudh 432 = 
7O W N 815 Compro nise n ithoui leave IS voidable Burden of proof of absence 
of benefit is on minor A I R 1927 Lah 687-10 Lah L J 23 , A I R 1925 
Nag 3*5 = 21 N L R 43 = 86 Ind Cas 375 , 29 C W N 597 = 41 C L J 213* 
88 Ind Cas 369 , Qo Ind Cas 1049=49 M L j 443 , 72 Ind Cas 1049=4 P L 
T 311 I 65 lod Cas 50=155 L R 165 6z ind Cas 794 = 79? L R 1922 , 61 
Ind Cas n8=14S L R 245 , 58 Ind Cas 178, 56 Ind Cas 878=1 Lah 341, 
50 Ind Cas 752=17 A. L J 789 Where mnor seeks to avoid decree he can 

avoid It m Mo and not in part 39 M 853=32 ind Cas 88J 
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A compromise of suit made oo behalf of a minor without strict compliance with 
the provisions of this rule, though not enforceable against minor is enforceable 
against adult CO obligees 39 M 409^43! A 99=14 ALJ 534.= 18 Bom L R 432 = 
34 C L I 74=34 Ind Cas 213 (P C) Court of Wards can compromise without 
Court's letsc. 44 C 829 = 37 Ind Cas 971, 123 Ind Cas 693 = A 1 R 1930 Sind 
317 Guardian can not agree to vary terms of decree without Courts leave 40 
Ini Cas 8:0 = 1917 ^1 W N 327 A minor is not bound where the next friend 
withdraws suit without any reason and without leave of the court 59 P R 1919= 
• iV '< can enter into arbitration 

' iS ■ and for benefit of minor 

*« ■. Iso 43 B 258=48 Ind Cas 

„ u IS minor sanction of Court 

IS not necessary 63 Ind Cas 750 Reference on minors behalf without Courts 
leave >s no ground of appeal A I R 1931 Cil 211 = 35 C W N 238=580 628 
Compromise against recorded custom by vhich property belonging to minor is 
given to widow is not fur benefit of minor AIR 1933 Lih 468 = 34 P L R 
409 An attorney s auibomy to act ends even when guardian adliteni informs the 
Cou'L that the sun has been settled out of Court A I R 1932 Bom ^01 = 34 
Bom L R 614 Where application is made to Court that Court should decide 
case as arbitrator signed hy pleader duly auilionzed and stating tint some 
defendants were minors, sanction of Court is presumed from adopting application 
.V I R 1934 Lah 176 

Guardian's offer to abide by special oath without leave not being compromise 
binds minor if not tainted with fraud or negligence A I R 1930 Cal 463=34 
C W H 310= 129 Ind Cas 408, see A I R 1934 Mad 260, but see 44 A ijy-o 
64 Ind Cas 646 All facts necessitating compromise must be placed before Court 
for obtaining leave either m evidence or by afiidavit A I K 1930 Cal 539=51 
C L. ] 364= 127 Ind Cas 785 No particular formula is neressary to be used by 
the dourt in order to grant the leave and when it is shown that an application was 
made by the guardian to (he Court asking for leave to enter into the compromise 
and the Court makes a note of that application and passes a decree in terms of the 
compromise, it muse be held that the leave of the Court was expressly recorded 
7a Ind Cas 1049=4? ^ T 311 = 1 P L R 217 , (1931) A L J 76=125 Ind Cas 

587, A. I K 1918 Pat 40= 104 Ind Cas 753 , A I K 19:8 All 534 > A I R 1927 

Cal 79^=46 CL] 44t , A I R 1927 Lah 320 = 28 P L R 184 = 9 Lah L J 
141 , A I R 1926 Bom 29(=28 P L R 362=94 Ind Cas lot , A I R 1926 
Stnd 128 = 208 L R 116=98 Ind Cas 550, but see 60 Ina Cas 980 = 2 P L T 
335 Next friend giving up claim against one of the defendants sanction is neces 

sary A I R 1926 Mad 119=22 L W 629=91 Ind Cas 727 Agreement to file 

award requires sanction 83 Ind Cas 913=17 SLR 211 Valid compromise 
under rule 7 cannot be set aside under s 29 Guardian and Wards Act A I R 
1930 Lah 250=31? L R I3issiz2lnd Cas 103 Compromise by leave of Court 
should not be set aside unless fraud or nusrepresemation is proved A I R 1930 
Lah 250=31? L R 131 , A I R 1927 Bom 11 = 50 B 716, A 1 R 1927 Cal 
796 Leave granted under m sapprehension does not validate compromise A 
f R 1929 Lah 279 = 30 F L R iit»=ii Cafi L f 14 Fair compioinise 
vvuh leave honestly obtained cannot be set aside only because if turned 
out to be against minors interest 51 C L J 364 = A I R ipjO Cal 
539 Compromise by guardian after defendant attains majority is not binding 
though with sanction AIR 1928 Mad 2g4=SiM 763=55 ML] 374=118 
Ind Cas 294 Absence of sanction does not of itself invalidate a compromise 
between parties who are majors AIR 1925 Cai 866=290 W N 597=400 L J 
213 = 88 Ind Cas 369, see also A I R 1927 Cal 870=550 210 Concealment of 
material facts by guardian viuvtes court s sanction 12 O L J j66 = 88 Ind. Cas 
804 Assignment of decree in mmorslavour require sanction A 1 R 1925 Mad. 
1287=49 ML] 443=99 Ind Cas 1049, see also 63 Ind Cas 28> = 4i ML.] 

75 , but see 62 Ind Cas 255 Agreement by guardian to be bound by the siatement 
of certain witnesses is not compromise as such requires no sanction A 1 H I927 
All 584 = 49 A 842 = 35 A L J 729 Agreement to refer to atbitration requires 
sanciion A I R 1926 Lah 665 = 27 F L R 729=96 Ind Cas 74S Assisnmrof 
of minor’s rights under prel minary decree without courts sauciioi is not vod but 
voidable by minor A I R 1927 Mad 560=38 M L T 148 Compromise 
beset aside when it was obtained by misrepreseotation A. I R 19:9'^“ 

192 8 M W N 654 
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Permission lo withdnw from compromise 
misreprcsenlaiion and the compromise is m 

Cal 247 I see also 91 Ind Cas 521 But where « » o 

of leave, and does not want compromise, compromise cannot be forced on minor 
47 A 782 = 23 A I J 523 = 88 Ind Cas 429, sec also 76 Ind Cas 682 = 
27 C W N 792 , 35 Ind Cas 675 Leave to negotiate compromise need not 
be expressly recorded It is enough if Court sanctions terms of proposed 
compromise 76 Ind Cas j68 = A I R 'Jag «8o , see also 78 

Ind Cas 335 = A I R 1925 Cal 475 Where appeal is pending before 
Privy Council application for approval of compromise on behalf of persons 
under disability should be moved before the High Co^t in the first instance 
26 C W N 105 = 48 C 994=66 Ind Cas 154 (B C) After appointment of 
guard an adli/em, the natural guaidian's powers are suspended 44 B S74=“22 
Bom L R 725 = 57 Ind Gas 4*7 , sec also 56 Ind Cas 313=7 O L J 219 

Where guardian of minor party to a suit wishes to refer 'o arbitration, Court ought 
to consider ciicumsiances of the case and see if the reference would be for minor’s 
benefit 59 Ind Cas 31 = 5 P W U 1921 , A I R 1923 Bom 402=25 Bom L R 
443=a47 B 721 = 73 Ind Cas 464, 55 Ind Cas 218 Compromise was allowed 
where counsel certified that it was for minor s benefit 55 Ind Cas 943 , see also 
47 I A 88 = 38 M L J 431=22 Bom L R 552 = 18 A L J 489 (P C)=SSlnd 
Cas 943 Where a trustee nho was a guardian ad htem compromised a suit without 
Court's sanction and in pursuance thereof effected a mortgage, the mortgage is 
invalid 23C L J 337=18 Bom L R 36^=14 A L J iS3 (P C) = 32 fnd 
Cas 258 

8 [S 447] (i) Unless otherwise ordered by the Court, a next friend 

„ , shall not teiite without first procuring a fit 

Retirement of next friend person to be put in his place and gmng 

security for the costs already incurred. 

(a) The application for the appointment of a new next friend shall be 
supported by an affidavit showing the fitness of the person proposed, and 
also that he has no interest adverse to that of the minor 

Scope — Once guard an ud htem is appointed, the appointment continues for 
whole //X 45 A 023 = 21 A L J (^1 — 75 Ind Cas 898 see also A I R I93t 

Lah 6« 32 P L U 460 Such guardian cannot retire 21 his own sweet will It 
A L J UO-* vubdraw A I R 1932 All 130- 193* 

9 [S 446] ( 1 ) Where the interest of the next friend of a minor is 

Removal of ft, ead '<> ■'“• “f ih' m;"”' or >here he Is 

SO connected with a defendant whose interest 
IS adverse to that of the minor as to make it unlikely that the minor’s 
interest will be properly protected by him, or where he does not do his 
duty or during the pendency of the suit, ceases to reside within British 
India or fur any other sufficient cause, application may be made on behalf 
of the minor or by a defendant for his removal , and the Court, if satisfied 
of the sufficiency of the cause assigned, may order the next friend to be 
removed accordingly, and make such other order as to costs as it thinks fit 

( 2 ) Where the next friend is not a guardian appointed or declared by an 
authority competent tn this behalf, and an application is made by a guardian 
so appointed or declared who desires to be himself appointed in the place 
of the next friend, the Court shall remove the next friend unless it considers, 
for reasons to be recorded by it, that the guardian ought not to be 
appointed the next friend of the minor, and shall thereupon appoint the 
api Leant to be next friend in lus place upon ^such terms as to the costs 
already incurred in the suit as it thinks fit 

Soopo —Next friend's failure to ascertain whether minor desired to continue 
proceedings amounts 10 failure of duty and Court can remove next friend on that 
ground A 1 B 1923 Nog 166=107 Ind Cas 668 If Court finds that next 
friends interest is adverse 10 minor pUiniiEf tt should proceed under this rule 
6P L I 317-63 Ind Cas 736 , see also 87 Ind Cas 42-48 M L J 417 
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10 . [Ss 448 t 449 .] (i) On the retirement, removal or death of the 
Of , next friend of a minor, further proceedings 

VA etc. S;“ex?fne nT '™° shall be stayed unt.l the appo.ntmeat of a 
next friend in his place 

(3) Where the pleader of such minor oirits, within a reasonable time, 
to take steps to get a new next friend appointed, any person interested in 
the minor or m the matter in issue may apply to the Court for the appoint 
ment of one, and the Court may appoint such person ns it thinks lit 

Notes— Vide I R 1928 Pat Pat L T 547 , A I R 1933 Cal 

508=37 C. \V, N. 184 


il. [S 3 458 i 459 ] rr) Where the guardian for the suit desires to 
retire or does not do his duly, or where 
dcaroT“'ua,d,ar'for £ o.her suffice, .t ground ,5 made to appear, the 
“ Court may permit such guardian lo retire or 

may remote him, and may mike such order 

as to costs as it thinks fit. 


(3) Where the guardian for the suit retires, dies or is removed by the 
Court during the pendency of the suit, ths Court shall appoint a new 
guardian in his place. 

Scope —Guardian appointed by Court cannot retire without Court s permission 
A I R 1926 All 437-94 Ind Cas 340, see also A 1 R ip’S^Mad 980 , A I R 1937 

Mad 538-50 M 357-38 L J 197 , A 1 R 1926 Nag 40-88 Ind Cas 335 

Tlic power of Court under rule ti to remove guardian for the suit ofa minor 

defendant and appoint a new guardian instead may l>e exercised at any time 27 

M L T 171 — 5} Ind Cas 945 27 C W N 792 — 75 Ind Cas 682 , 87 Ind Cas 
XI7 — 21 L W 335 Where guardian for suit dies Court shall appoint new one 111 
Its place 88 Ind Cas 335 — A I R 1926 Nag 40 It is not necessary for Court 

to give notice 10 minor before making order under rule 11 A I R 1933 Pat 

385 — 2 Pat 373 — 4 P L T 329-71 Ind Cas 311 Sale held in execution of decree 

after death of guardian ad hUm of judgment debtor without appointing fresh 
guardian is not a nullity A I R 1927 Nag 198-10 N L J 27-23 

N L R 146 Order XXXII, r 11 cannot be said to restrict provisions of s 35 so 
far as they relate 10 parties on record A I K 1928 Mad 590-1928 M W 
N 318 After Court decides the case it cannot remove guardian originally 
appointed by itself 22 Ind Cas 445 Where appointed guardian does not 
appear before the appellate Court, appellate Court can appoint fresh guardian 
in ms place by recording the removal of (he former guardian 37 C W N 931— A 
I R 1933 Cal 794 


12 . [Ss 450 453 .] (1) A minor plainliO' or a minor not a party to 
^ a OH whose behalf an application is 

Course lo be followed by pendmg shall, on attaining majority, elect 
m.nor pla„„.ir or^appl.cam with ,ha salt or 

a) plication 


n attaining majority 


(2) Where he elects to proceed with the suit or application, he shall 
apply for an order discharging the next friend and for leave to proceed in 
his own name 


( 3 ) The title of the suit or application shall m such case be corrected 
so as to read henceforth thus — 

“A B , late a minor, by C D , his next friend, but now having attained 
majority ” 

(4) Where he elects he shall, if » 

sole plaintiff or sole muss the <uit or 

application on repaymer ^ int or opposJ''^ 

parly or which may hate been paid by his next friend 

(5) Any application under this rule may be made cx parte , but no ofd' 
discliarging a next friend and permming a minor plamtiff to proceed i” 
own name shall be made without notice lo the next friend 
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Scope— Where a minor defendant attains majoniy during proceedings, a 
duty lies on h m to discharge his guardian ad Ultm and appear himself 
A I R 1926 Cal 1053 = 46 C L j 606*97 Ind Cas 209 Defendant 
attaining majority during pendency of suit but not electing to conduct suit 
himself is bound by docree passed m suit AIR 1928 Mad 294 = 27 L W 455 -= 
51 M 763=55 M L J 374, see al o 88 lod Cas 235, A. I R 1929 Lab 555 = 3 ° 
P L R 273, A I R 1930 Lah 603 Minor is not to be deemed to be msiuuting 
fresh suit where he elects 10 continue suit conducted by next friend AIR 192J 
Snd «n = RR Inti fns 116 Riilrs 12 and n loy down the course that a plaintiH 


has no jurisd cnon to proceed wiih ihe case or that the decree passed by it is a 
nullity A I R iqaS Lah 371 Minor electing on attaining majority to abandon 
suit filed by next friend should pay full costs incurred by next friend unless he shows 
that suit was unreasonably or impropetly mstiluted AIR 1934 Mad 73 

13 [S 454 ] Where a minor rity 

. „ desires lo , to 

Where minor co plamiiff hav** his n. -- - . r- » and 

attaining majority desires to Court, if it finds that he is not a necessary 
repudiate suit party, shall dismiss him from the suit on such 

terms as to costs or otherwise as it thinks fit 

(2) Notice of the application shall be served on the next friend, on any 
CO plaintiff and on the defendant 

(3) The costs of all parties of such application, and of all or any 
procedings theretofore had in the suit, shall be paid by such persons as the 
Court directs 

(4) Where the applicant is a uecesary parly to the suit, (be Court 
may direct him to be made a defendant 


14 [S 455 ] (0 A minor on attaining majority may, if a sole plaintiff, 

,, . apply that a suit instituted m his name by 

Unteasonabk or .raprope. ,,, dismissed on tbe ground 

that It was unreasonable or improper 
(3) Notice of the application shall be served on all the parties con 
cerned and the Court, upon b ing satisfied of such unreasonableness or 
tinpropriet) may grant the application and order the next friend to pay tbe 
cost) of all parties in respect of the application and of anything done in 
the suit, or make such other order as it thinks fit 


N B — For addiiional rule in Madras, v de //r/ra 


to continue 
his objection 

J _ _ o „ . r suit Court 

cm order next fnend to pay Court fee A 1 R 1931 Mad 249= 58 M L J 623= 
53 M 716 

15 IS 463 ] The provisions contauieJ in rules r to 14, so far as they 
are applicable, shall extend to persons ad 
judged to bs of unsound mind and to persons 
who though not so adjudged are found by the 
Court on inquiry, by reason of unsoundness of mind or mental infirmity, 
to be incapable of protecting their interests when suing or being sued 


Application of rules 
persons of unsound m nd 


Scope— This rule applies to lunati y Act 

34lnd Cas 551 = 41, W 228, sec al ■ ersons 

absolutely deaf and dumb and unable 7y this 

rule AIR 1930 All 435 Even person of weak mind can sue through 
next friend A 1 R 1935 Nag 245=83 Ind Cas 253 , see also 31 
C W N 1087= A I R 1927 P CJ 123 Where it is alleged that 
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defendant is of unsound mmd but plaintiff denies that be is so it is 
desirable that there should be a judicial inquiry in the matter 70 Ind Cas 307 = 
A. I R 1922 Cal S6 , see also 62 Ind Cas 770 , 45 Ind, Cas 219 , 17 A L J 
257=* SO lod Cas 109 A I R 1913 All 149 Where application for enquiry 
under rule 15 is dismisscl wiihoui holding e iquny required by law, High Court 
can interfere under s 1,1 A I R 1928 All io8»so A 335 = 2$ A L J 1082 = 
108 Ind Cas 141 Where a suit is decreed et 
the lunatic subsequenilj dies, ipphcation f 
summons 10 legal reprcsenialivc to set asid 
C W N 9 S 9 = A I R 1931 Cal 168 Where 

can not be made liable for costs 5 O L J lod^ao O C 300=43 Ind Cas 257 

16 . [S 404 ] Nothing >11 this Order shall apply to a Sovereign Prince 
e , u r or Ruling Chief suing or being sued in the 

Savins for Frmces and Ch.vfs direction 

of the Goiernor General in Council or a Local Government in the name of 
an agent or in any other name, or shall be construed to affect or in any 
vay derogate from'the provisions of any local latv for the time being in 
force relating to suits by or against m nots or by or against lunatics or other 
persons of unsound mtnd 

N, B —For additional rule in Madras mfra 

Scope — WTiere Prince attains majonty according to his personal law guardian 
is unnecessary A I R 192$ Cal 513=290 W N 287=80 Ind Cas 100 


ORDER XXXni 

Sutis by Ptiuptr 

_ . . 1 [S 401 1 Subject to the following 

Suits may be msmuted in pjovisioiis, any suit may bo instituted by a 
Jorma pauptrts pauper 

Explanation person is a "pauper” when he is not possessed of 
sufficient means to enable him to pay the fee prescribed by law for the plaint 
in such suit, or, where no sucti fee IS prescribed, when he is not entitled to 
property worth one hundred rupees other than his necessary wearing apparel 
and the subject matter of the suit. 

N B — For local amendment in Bombay, vide tnfta 

Order 33 — Time for redrafting order 33 is long over due A I R 1932 Rang 
195=10 Rang 475 

Scope — The word person in ih s 'ule including companies or firm 41 AI 
624=34 M L J 421 A I R 1930 Rang 272 , A minor without sufficient 
means with the definition of pauperism lor the purpose of Order XXXIII, 
should be alio ved to sue m forma piupetts by a next friend although the next 
friend IS not a pauper 37 C L J ^94=70 Ind Cas 919, see also 80 Ind 
Cas 748=*6 Bom L R 380 , ii B L R 373 Where pauper plamti*’^ himself 
dies during the pendency of a suit, his legal representative can continue the suit A I 
R 1928 Mad G6=iog Ind Cis 238, see also A I R 1928 Mad 278=51 M 
697 , but see 88 Ind Cas 91 The word person means a natural person and not 
ajudicial person such as a receiver A I R 1930 Rang 259 = 126 Ind Cas 61a 
There IS a difference between titian and English law According to Indian law 
1 e according to this rule, where no fees are prescribed pauper must show 
that he was not possessed of properly worth more than Rs too 77 Ind Cas 611 
= 4 P L T 538=2 Pat 879 When pauper applicaiioa is dism ssed, time for 
payment of Court fees can be extended 13 M L T 18=46 M f 

354:976 Ind Cas 767 Immomiy from Coun fees to a pauper continues 

during whole course of proceeding If however applicant afternards become* 
possessed of sufficient means, the question of pauperism should be re considcreJ- 
35 Bom L R 199 = 47 B 533=72 Ind Ca*» •, ^^Iso 61 Ind Cas. 0' 
M13 L W 76, but see j6 C W N I R 1933 ggj 

C. C H Vol. 1—86 
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alloved lo sue as piuper canal h“ ordered lo furmsh security for costs to Bur E. 
T 105^=36 Ini Cas 820 Where pJa nulf who h\« been perm itc 1 to suc as a \viuj)'r 

but his pauperuni is Uii'lengeJ, Jies durii» ihe pendency of a suu, h»a 
representalncs brought an record must alons mih the deceased platntilT be 
fourjd to be oaupera AIR 1927 Lab I»d Cas. i<7 , 

A. I R. 1933 Nag 334 Estate is noi pauper, jet person representtng su^-h 
estate may file suit as pauper AIR 1933 Mad SS^ Suit tiltd on payment 
of Court fee can h. continued as pauper AIK 1933 Mad 49S»64 M U J 720. 
Past carelessness IS irrelevant for considering prcaciu povert) A. I R i93-f 'o* 

Application should not b'* dismis»e I on the mer.. probability that he 1 

means AIR 1934 Nag 104 Two clauses m explanation are disjuncme A I 
R 1934 All 313 Court has no power to grant leave to npply for review injyr-wir 
pauperis \ \ U I9j0 Rang Rang 423 Coats can be made coniuiaa 

precedent for alloving platntilT an a Ijournmenc even though he uas alloncd 
to sue as pauper AIR 1928 Rang 306=3 Rang 561 Burden of proving 
that property does not exceed court fees 13 ort petitioner AIR 1929 Lah 8Ji = 
31 P L R 432 Order directing pauper to pay costs of araendineil in cash and 
dismissing sun on failure to pay is not proper order 24 Born L R 924 = 4? *04 

= 69 End Cas 207 Application for brm,.ing legal representative of deceased 
opponent in application for permission to sue in forma paupens is not governed by 
Art 177 air 1929 Sind 136 


Sufficient oaostna • — ^The words means ' includes all forms of realisable assets 
which ate capible of being convened into cash and as such capable of conducting 
luigation A I R i9sSUh 27»“« * * entided to 

proper 

A. I P tliScd 

by wot ’•Jig 

Tnd C« vy, ■ * „ 821- 

31 P L R 432 Lash m actual po»scs» «u « ,, into 

account A I R 1930 Cal U7«34C W N t88»57C 980 Ornaments of women 
which are of daily use are not to be taken mio account A 1 R 1927 Cal 304“ 
45 C L ) 6S Minor 5 share in the joi h Hindu family property shoul I be taken 
into account 23 A L J 5i2*&8 Ind Cas 4ao That the applicant » husband has 
property is no ground for rejection of an apphenion to sue as a pauper by 
Wife 3 P L I 178=4+ Ind Cas 723 see aUo A I R 1930 Rang 324 
White considering question of pauper sn> circumstances is they are at ibe 
date when the application Was made should be considered AIR 1930 Cal 
147*34 C rto , r. see also A I R 1928 Nag 24=to N 

L J 177 . - - - 

burden of pn 

CJS IpS Hr I , ^ ^ 

while cal 
Amount 

into con • ■ 

567-50 ‘ * 

Nag 43' 

wearing ^ 

no specific court fee IS prcocnbcd A I U 1926 Nag 273=9* Ind Cas 78, Rich 
relation capaMeofpajing court fee IS immaterial A I R 1933 All 556 Enuuv 
of redemption is not assets when mo icy cannot be raised on u A I R 1933 Lah 

in applicants possession can 
A 1 R 1933 Pat 203 When 

?h«l'erpla;„u(f,spwp=r A I “''“'""J 

967 Where suit is filed on 1 
continue suit as pauper 36 C V 
see also 1933 M W N 468 


L R 98 The 
340=104 Ind 
f<7 be tfxciWcd’ 
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cjic'dBcrfcJ A I R 1931 3i8-'3-,Ind C« 33' "^,"''"8 .’P';': 

,1,109 to sue 15 piuper is subjoct 10 "visloii A I R 19=7 L'l'. 36-93 Ind 


R t65 , but see A 1 K 1926 


Cas 879, see also 75 9>3'=*tO N 

2 [S 4031 Escry application for permission to sue as a pauper shall 
’ ^ coptam the paittculats Tcquiiea in legatd to 

Contents of apphcaiions pjaints m suits . ’ ’ ' ' ' ' " 


schedule of any moaable or 
the estimated value thereof 
. verified in the manner pres- 


Scope-Tl.is rule denis niher'»»ihfo»mofi‘l*pl‘c-'t>on nul not with the truth 

of IS contents Hence nn omisi»on of one Item of property js not non-compliauce 
’^ulvUvsnile \ I U igi't Pu L T 7)4 But where there is an entire 

omission of immovnhlc j.ro, ettv 'he ippticumn shoull he dismissed 74 Ind 
Cas 344,9 O L J 6 i 3 see nl»o \ I K 19,0 I’m j 63 ~ti i L T S^? Where 
appUcalion to sue ns pnuptr wns prcscnicd m time, it ts not time hatred merely 
on the ground ihnt ii was signed ant xciifiel out of time A 1 R I 93 t Bom 
471=32 Bom. L R 1343 Jo lit fnm''> propcfi> ctcii ol minor must he mentioned 
AIR 193% All 39^ U' tefcs» to npphcntiow ntid wot to schc tule » propett^ 
A I R 1932 Lah 548 = 33 1 ’ L B 733 I'ulc 2 shojlJ not be meticulously 
interprelcd <V. I R 1932 Lah 3 :S'“« 5 *I‘‘I Cis 35, 


3 (S 404 ] Notwithstanding 4n>ihiiiK coiiiaincd in tlust rules, the 
appli anon shill bi. ptisented to thi Court by tie 
Prestninnun ol n i[ Un o nnt in pets n unLsslx. s tMniplt.d from 

appearing in Court in win h .as ilc appli an n mi> he ptescnltd by an 
aulhoiired agent who cm answer all nni n il luesii »ns rt.1 itim; to the applica 
tion and who may be examined if' the saint nunner 'S the psriy represented by 
him might have been examined li^id such party attended 111 person 


Soopa —Where a petition was 1*^ the officer cf the Court aad petitioner 
was present when the olTicer presented the pennon to the Jud^e, petition should 
If 58 Ind Cas 961-17 N L P «, 
* ■' 4 )68 Husband of /5 lady can 

to sue as 1 piuper md no authority 
tay-ioP L r 46=114 Ind Cas 210 
. in to -ippeil as a pauper md not to 

, -ri— 4» • « i926 0 udli 13 = 90 Ind Cas 371 Where 

plaint was returned for presentation to proper Court and the memormdum 
submitted by parties for continuation of suit, objection tint plum should have 
been presented in person in order to entitle him to sue as a pauper cannot be 
A ^ W 193a hlaA dvl ^2 Court can reject 

application where the claim is doubtful 75 Ini Cas 744 Where original 

application is filed by ihe applicmi, the amended application can be filed by 
pleader A I R 1933 Rang 4io<“‘'Rang 4>4 


4 . [S. 406 ] (i) Where the application is in proper form and duly 

E«re,»M,o» ol oppl,coo. Sle’aSalS' S';,',' l' “p"”"''!: 

* ^ the applicant, or Ins agent when the applicant 

IS allowed to appear by agent, regarding the merits of the claim and the pro 
petty of the api Leant 


If presented by agent, Court 
may order applicant to be 
examined by commission 

absent witness may be taken 


(2) Where the application is presented 
thinks fit order 
by a commission 
.• .... .,uiuu me examination of an 


Scope —Court can examine *pphcant on merits of claim before ind after issue 
of notice to opponent and mvy avail of help from latter ihouLh latter can not examine 
applicant AIR 1928 Sind js8=2i SLR 441 = 108 Ind Cas 657 , 50 Ind 
Cas 670 Evidence except of ipplicant himself cannot be taken on merits of claim 
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"case' dccidcJ A I R 1931 Ring 3i8«^i3;Ind Cis 33 ' Order rejecting appli- 
ciiion to sue as pauper is subject to revision A I R 1937 Lali. 56=*93 Ind 
Gas 879, see also 75 tod Cis 9-)3=l9 N L R i6s , but see A I R 1926 


2 . [S. 403 ] Every application for pernijssion to sue is a pauper shall 
_ , , contain the particulars required in regard to 

Contents of applications plaints m suits . a schedule of any movable or 

. . ■ . the estimated value thereof 

■ ■ ■ . verified in the manner pres 


Scope — This rule deals niher with form of application and not with the truth 
of us contents Hence an omission of one item of property is not non compliauce 
with this rule A I R 19:8 Pat 2S=Sl' L. T j <)4 But where there is an entire 
omission of immovable pro,icri>, the application should be tlismisscd 7 -t Ind 
Cas 344,9 O L J 610 sec aUo \ 1 U lOjoI’it 368 = 11 I*. L F 567 Where 
application to sue as pauper was presented in lime, it is not time barred merely 
on (he ground that u was signed an I venfiel out of itinc A I R 1931 Bom 
47=233 Bom. L R 1343 Joint fami)> propcrij even ol minor must be mentioned 
AIR 1934 AH 396 ‘h’ reftrs to application and not to schc lulc propert) 

AIR 1933 Lah 548 = 33 I* L K 733 Rule 3 shojU not be meticulously 
interpreted A I R 1932 Lah 328=138 Ind Cii 33> 


3 [S 404 ] Notwithstanding an>ihing coniaincd in thtsc rules, the 
„ , , appln anon sh ill be prtsenltd to iht Court by tl 0 

Preseoiaiion of appl ..aiioi applicant in pers m onUss In, s exempted from 
appearing in Court in wht b as iiie apph ati n maj be presented by an 
authoiiaed agent who ran answer all mat n il jUvsiions relitinglo the apphea 
tion and who may be examined in the same manner 's the party represented by 
him might have been examined had such party attended m person 


Scope —Where a petmoR was given to the olllccr cf the Court aod petitioner 
was present when the oUcer presented the petition to the Jud^e, petition should 
be regarded as presented to the Judge himself $8 Ind Cas 961 = 17 N L P zz , 
see also 47 M L J 522 = 84 Ind Cas 968 Husband p irtfaiias/iin htiy cxn 
present the application ofhis wife for leave to sue as a pauper and no auihority 
m writing is necessary A I R 1920 Pat 27=ioP L F 46=114 Ind Cas 210 
This rule applies to presentation of aj plication to appeal as a pauper and not to 
memorandum of appeal itself A I U i926 0 udh 13-90 Ind Cas 371 Where 
plaint was returned for presentation to proper Court and the mcmoiandum 
submitted by parties for conlinuaiion of sun, objection that plum should have 
been presented in person m order to cniitle Iim to sue as a pauper cannot be 
maintained A I R 1931 Mad 418=1930 M W N 582 Court can reject 
application where the cU m s doubtful 75 Ind Cas 744 Where original 
application is filed by ihe applicant ibe amended appliratioii can be filed by 
pleader A I R 1933 Rant 410=11 Rang 414 

4 . [S 406 ] (t) Where the annlintinn is 'n nmnor j 1, 

Examination of applicant 

IS allowed to appear by age _ . . ^ , 

perty of the applicant 

If presented by agent, Court 
may order applicant to be 
examined by commission 

absent witness may be taken 
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property Court canftot order the arrest of judgment debtor A I U 1930 Lih 103- 
31 P L R 143 Rules of Order 34 apply to mortg-tgc suits rehting to movables 
as well j6 C W N 263=»A I R i9« Cil S24«>59 C 667 Interest is to be 
determined according to Order 34 nnd not according to s 34 A I R 1933 Oudh 
158=8 Luck 315 , see also A I R iq’*7 P C I=*S4 C i6t“ii C W M 390 “S 4 
I A I P C Interested part) if not joined can claim rcileiimtioii before foreclosure 
orsale. 47C 924 = 240 W N 954«»56Ind Cas 374 (P C) Where mortgagor 
transfers equity of redemption, decree against bim does not bin I transferee 4S l»d 
Cas 606=21 O C 70 , see also 22 C W N 543=28 C L J 256 , 34 InJ Cas 367 , 
36 Ind Cas 744 

Scope — Object of rule t IS that all claims atTecimg equity of redemption should 
be disposed of in the same suit 50 M i8o=AiR 1927 P C 32 = 52 M L J 338-29 
Bom L R 803 = 31 C \V N 670 (I* C' This rule is not inteiuled to punish 
omission to joint parties whose liile deeds or existence is not known to plaintilT 
5 N L J 157 (F D ) = 66 Ind Cas 631 , sec also 6l Ind Cas 412 — 19A L J 185 
Puisne mortgagee IS not required to implead prior morlgaj,cc as a party in a suit 
for foreclosure or sale The principle will be ilie same when the subsequent mort 
gagee and the prior mort>,agec happen to be one and the same person 4 P L T 
546=74 Ind Cas 820 see also qo A 742=26 A L J 529- A I R 1928 All 378 . 
86 Ind Cas 748 = 13 O L J 127 Where it is jiossiblc for Court to do Justice between 
the parties before it it should do so and shoul 1 not make rule t a ground for 
dismissing the enure suit A I R 1929 A 941 = 52 A 134 Non compliance is not 
87 I any k ovngly om m g to do wint is 
tqu ty 55 C L J 290 = A I H 1931 Cil S6j 
^ ^ s must be panics 10 ll e su t 37 C W N 

478=60 C 777 If a proper par y n mo (gage suit somtic' I s r gitc to pursue 
(iis own remedy is not alTectcd by tl at su t A I K I'jj' Mad 115 = 62 M L 

J 372 

Proper parties —Only a person havi »g interest c iber 1 1 tlio mortgage seriiritv 
or in the right of redempiion can be jo ned as a party 33 P L R 240=136111! 
Cas 738 , A. I R 1910 Mad 801 (F li) 11 necessary pariy is not j leaded wiihin 
time the whole suit will be dismissed 36 Ind Cas 542=1 Pit L } 468 

Prior mortgagee —In a suit by puisne mongi 
sary party A 1 U 1931 All 549=53 A S 3 i = i 93 l 

All 76= 1930 A L J >522 In a suit by puisne * f 

joined, he can claim subrogation A I R 1029 . « • 

mere fact that the prior mortgager was impleaded by mistake docs not affc«.i the 
nature of the decree which should be passed AIR 1930 All n3=(i93o)A L J 
321 = 52 A 426, see also A I R 1931 Pit 33=9 Pat 816 

Puisne mortgagee — If a subsequent mortgagee is not male a party to ihe 
prior mortgagees suit the subsequent mortgagee gets the right to redeem the 
prior mortgagee and the amount of money to which the prior mortgagee is cniillc<i 
IS the amount of the mortgage loan wiib interest at the stipulated rate of interest 
and sot the amount of decree passed on the prior morlgagccs suit AIR J 9 to 

; i ^ r. , jj 

4 4 a • 1 at 

■ his 

r ^ ‘948 

= 2 pat. 435, but see 47 C 692 = 38 M L J 424=47 1 \ 1 1 = ,3 ltd Cas 9 9 P C U I ere 
in a suit by a pr or mortgagee puisne moragacee is not tmjle deti t s n.:l 1 1* not adcc 
ted 33 Ind Cas 815 — 86 P R 1916 , sec also aa In i Cas 243= 18 O C 347 , A I R 
1928 Lah 593 , 33 Ind Cas 179, A I R 1 132 Cal 561, 14 A L. / 337 = 36 Ind 
Cas 703 , 58 Ind Cas 'g; , 42 A 3 ^ 4=47 I A 71-2, C W N 397=55 C-** 

969 (P C) 26C W N 279=42 M L.J 15 = 24 IJ m L. R t9o = 4S I A 46 >- 
43 \ 469 (P C) Where puisne mongagee is cot made p rues pr or mori^ige 
can after depositing in Court money due on pui« e mori„aijee, claim to redeem 
pmsnt roongagt 20 A L J 401—44 A 462=67 Ind Cas 84* Pi or mortgagee 
cannot sue subsequent mortgagee for possession after I mi aiioa oO prior morig*<>*® 
ror compel him to redeem his mortgage AIR. 1926 AIL 480=24 A L. J 
Question of contnbunoa between sescral subsequent morigagees is foreign to 
gagesuiLA 1 R 1933 Pat I99=4P L.T 91=71 Ind Cas 94 o F rst tnongagee >0 
possession under prior sale may always sb eld himself u^er Lis irortgsgc 
a a H voL 1—87 
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purchase, though his right 10 posseasion IS defccuve /V, I R 1923 Rang 
Bur L J 217=74 Ind Cis i?i Nol impleading subsequent mortgagee or other 
person interested m mortgaged property does not make whole proceeding null and 
void A I R 1931 All 466(F B)«i93I a L J 729=53 A 1023 

Sub mortgagee —In redemption suit relief againt sub mortgagee can be given 
A, I R 1927 Mad 7o3=»ioi Ind Cas 728. First mortgagor is not necessary party in 
redemptioa suit bj mortgagee to redeem his sub-mortgage 24 Bom L U 9**=* 
eSInd, Cas 74t . see also 3 Uh L J 373=*67 Ind. Cas 421 Mortgagor without 
nonce of Sub-mortgage pa> ing off mortgagee la redemption suit is not bound by suo 
mortgage 30 fli L T 21=63 Ind Cas J92 

Paramount titlo — Question of paramount title should not ordiiunly be decided 
in moitt,aj,e suit 59 C 548=1932 Cal 512 , sec also 10 Pat 234=A. I R. 1931 
Pat 64 1 rsonwho claims title paramount to mortgagor and mortgagee is not a 

necessary 5 any So Ind Cas 753=2 Rang 106, see also 73 Ind. Cas 428=10 
O L J 263 'oC \V N 1079 = 35 Ind Cas 939=14 A L J JO02 (PC), 47 Ind 
Cas 179 44 C 425 = 21 C W N 127 , 54 Ind Cas 806 , 63 Ind Cas 92=25 


oflitigatiDg that in the mortgace suit AIK 1929 Cat 672 = 330 W N 659 
see also A I R 1930 Nag 89=13 N L J » 'I^'* mortgagee plaintiff should not 

be alloixed in bis suit on mortgage (o raise a controversy as regards lille of a 
third person claimiQi, a paramount title A L R 1930 Oudh 97=7 OWN 25= 
121 Ind Cas 277 In a suit to enforce mortgage, a person claiming paramount title 
18 not necessary or proper party too Ind Cas i9a=A 1 R 1927 bind 265, See 
also A I R 1927 Mad 301 = 52 M L J 52, 1927 Oudh 607 , AIR 1927 Pat 
45=7 P L T 737 A. I R 19-8 Mad 764 but see A I R 1928 Mad. 3 = 53 
M L J 647 Rule as to not JO Ding person claiming adverse title is not inflexible 
A. I R 1928 Mad 2- S3 M L j 647 

Offlcul Receiver —The Officul Receiver is not a necessary party in a suit 
by the mortgagee of an nsotsent mortgagor to enforce the oiortgage AIR 
X930 Lah 791 = 31 P L R 506=1 o Ind Cas 174 see alsoA.! R 1935 Cal 
785=290 Vf N 771=86 Ind Cas 1042 A I R 1927 Mad 609 


Attaohuig oreditor — Attacl »g cred tor has no r ght to be made party in 
mortgage sut A I U 1949 All S61-122 Ind Cas 766 89 Ind Cas 446,62 
IjmI Cas 121 44 M 33 =40 ML 7 6> ^ 1 attach ng creditor under a money 

decree against mortgagor s ent tied to redeem the morigage 73 Ind Cas 8 


Co Mortgagee —Failure to join co mortgagee s heirs vitiates suit by other 
lortgagee A I R 1926 Cal 416=89 Ind Cas i3i ^ 


r ' 


be maintained j6 Ind Cas 77 - « - 

Co-mort^gors.— Where all persons mreresrej m the equity of tedemptiou ate 
not oa record only the latctesl of the defendants jomed at the su t can hi 
sold 73 lad Cas .38 , sec also 8r lad Cas 63S..20 C W N ti In 
a redemption suit a yam 

sary part) A. 1. R 19 « 

All 46=48 A 171 = 24 

one mortgagor aopealed ^ ^ ^ ^ 

Cal 479=100 Ind Cas 521 The liability of mottRagorrn*r^j 7 can only be' deteV 

mined in separate suit A I R 1937 Pat. 117=8 P L T 253 

JomtHindufamily— Where manager of loini Hindu family representing the 

s complied uiih A. I R 1927 
■ 207=4 Pat 723 , So Ind Cas. 

■ ■ a joint Hindu family represents 

■ ■ ■ .. 1921) Pat 2S9 , 30 Ind Cas 

779= (1917) Pat 137 , 45 Ind. Cas 76 ,46 Ind Cas 727 , 58 Ind Cas 489=1 P L. T 
582,53 Ini Cas 411 = 125? R igig, AIR 1930 Pat 293 50 Ind Cas 243, 
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40 Ind Cas 525, 37 lad Cas 833,36Ind Cas 64 Where minor co-parcener is 
not joined ihc suit IS noi ba 1 , but minor w 11 not be bound A 1 R 1925 All 335 =' 
47 A 427 = 23 A L 7 246 = 87 Ind Cas 700 

Landlord. — Landlord is not necessary parly m % suit to enforce mortgage of 
non transferable occupancy holding az C W 662 But li he is made a party, 
the rights oi the parties should be deienmned m the sairiL suit 3 Pat 439= A 1 K 
1929 i’at 222 

Losaee.— Vide A I R J927 Pit 411=8 P L T 2*9 . A I R 1926 Nag 496 = 23 
SLR. 12S (AIR 1923 Nig 273=65 Ind Cas 503 

Adortgogeo —Original mortgagee IS not a necessary party in redemption suit 
against mortgagee s assignee 20 b L> R 277=91 Ind ^is 87 

Tenant.— 1 1 a su i for redemption alleged icnints of morleagee setting up 
paramount title ire proper pirties A 1 K 1926110m 522 = 28 Bom L R 848, 
see also 73 Ind Cis 885 = 3 pit 244 

Legal representativea —When the defendant dies after preliminary decree 
some of his 
V. I. U I9j0 ’• 

represenutive ^ „ „ „ 

can <V. L R. 1930 Lab 1068=31 R R 998 Heirs of intestate pirsiivho 
intermeddle mih his esiile, ire Ins legal reprcsenianvcs A. I R 1927 Bom 
474=51 D 771 Rights infer se between Oie legal representatives of a deceased 
plaintiff mortgagee need not be decided \ I R 1927 Mad 1071 

Non joinder— The fnluro to bring on record one having equity of redemption 
does not necessarily email dism <sal of su i A ! R >931 Pat 164=13 P L T 
28 Noa joinder of necessary pifiies IS not fual 83 Ini Cas 262 1 >uc see A I R 
1927 AIL ago liui see 3j C \V N lOo 66 Ind Ca« 94 s Where purchaser of 
equi^ of redemption is not made a party be is not bound by the mortgage decree 
49 C 1048 = 28 C W N J2 24 Bom I K 741 69 Ind Cas 165 25 C W N 
253 Von joinder of other co mortgagee* does not vitiate suit where mortgage 
bonds were in favour of one who sufficiently represents other 40 C L J 67«-84 
lod. Cas 124 Suit for sale should not be dismissed though moitgagee was 
not joined m It 21 A L J 701 = 74 Ind Cas 943 It is doubtful if mortgagee can 
sue purchaser of equity of redemption 35 C W N 253 A subsequent mortgagee 
IS not bound by a decree obtained on the foot of a prior mortgage when he is not 
made a party thereto AIR 1929 Pat 94=11 P L T 41 
„ , , . ‘*2 (t) In a suit for foreclosure, if the 

's"ui 7 *^**^*^*^* plamtifT succeeds the Court shall pass a prehmi 

naty decree — 

(a) ordering that an account be taken of what was due to the plaintiff 
at the date of such decree for — 

(r) principal and interest oB the mortgage, 

({<) the costs of suit, if any, awarded to him> and 

(;'<) other costs, charges and expenses properly incurred by him up to 
that date in respect of bis mortgage security, together with 
interest thereon , or 

(^) declaring the amount so due at that date , and 
(r) directing— 

(r) that, if the defendant pays into Court the amount so found or declared 
due on or before such date as the Court may fix within six months 
from the date on winch the Court conlinns and countersigns the 
account taken under clause (a) or from the date on which such 
amount is declared in Court under clause ( 4 ), as the case may be, 
and thereafter pays such amount as may be adjudged due in 
respect of subsequent costs, charge* and expenses as provided in 
rule 10, together with subsequent interest on such sum* respectnely 
as provided in rule ii* the plaintiff shall deliver up to the 
defendant, or to such person as the defendant appoints, all docu 
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iiif-Mli in hia {>om.«ion or poiTcr 'relating to the mortgaged 
pfoj/'-My, iM'l jf 80 required, retransfer the property to the 
d'Kn'ltnl it hit cost ficc from lUc mortgage an 1 from all locum- 
> rc itod l>y the phmun’ or any pers ni claiming under him, 
or, w'»t-jn Ill's pianulf •lumi l»y derived title, by those under 
vy|j >Mi Ji'j ' 1 iiuir, and ftli ill also, if necessary, put the defendant in 
p /IV iii'/i) of thu pri>p.*ny ; and 

(f/) tint, If tnyiii lit of the Hinount found or declared due under or by 
llti |»r()ijminiiry iltcrco is not made on or before the date so fixed, 
(»f liio (liloinlaiu fiili to jiay, within such time as the Court may 
llx, llin itihuiiit ndjuilg'.il duo in respect of subsequent costs, 

' liiirgni, cKpuiitci mid Intercut, iho plaintiff shall be entitled to 
npiily for a find deerto debarrmi iho defendant from all right to 
imi'nim tlio proputy, 

it) I li'i < mirl only, on Houd cause shown ami upon terms to be fixed by 
I'm I. Jill lime to (him, «l nnjr tlmo before a final decree is passed, 

CAlind Iha limn Itxiiil for llio piymuiit of llm tmount found or declared due 
iiudtir tii|liiid'i (i) Of of (lio iimouni ndjtulgud due in respect of subsequent 
< umu, ( liiir^i ij, iix|i(miiLit iiml inicrt n. 

(0 in a null fur fore Uosiiro. imbst-tiocnt mortgigees or persons 

' . > llio rights of. any such mortgagees are 

, doirro slul] [irovUlu for the adjudication of 

• : 'of tlio ptthes to the suit in the manner 

mid (drill hit iorili in Korm No. ') or Korm No. lo, .is the case may be. of 
Appuiullx I) with nmh vatiidloiis as the clrcunist.'inci.s of llio case may 
ru(|iilrti 

N 11 uc Uu it auieu.liuc'ti* u\ llomtivy atul Uaugonu, vide 

Notuu -Uiilrt j II H h»vo Ikoii utl.lr.i by Acisioru^jy The reason of the 
•lUiaiuUuuui lu" ticiu lUut tuttt.l by iU«> SiK<ut Cmmuiuce — 

llusiinlei iiliifli (I) iiiHiuo.' **"<( uu i>roMSii»u were originally in ihe 

l.r'iiiilii III I'liuiiiiy A I (•<<ii>i>B Us I * JO but wen' (rauiretred lo Uie Code of 
i-ivil I'll) i Imo III I j 1 1 I liti .niu 0 Uu« lu . i lU.i I , ii.krur of l‘ru|)t.riy Act pirlicularly 
the to iiioiiyiKo. iiKcssMit-m tbo uniiuliiieiii urniles 3 to 8 , lo, 

II IIH'I JS "I '1)0 IliilPl 

Wo |)iii|ii)ta 1.1 III tko iliu t >(lowiii|; luueiulnicnu n, ttos iiite, rn — 

(0 1 i •bout I hfl ck|iic»il) «uiU ilni ilic .kcico p-isjcJ iimler this rule is 
'j'lcliiiKiHiy 


•)l III' 
• p'UI 


’ • directly direcied to 

of ('!} principal and 

• , , scciioiis 73 and 76 of 

|im(ir*i( I r"|>rHy •>' 1, <t III oiu U (iit|i«ui>Cvl In spciivl money tor certain 
»UV piiU"Uc» til s imio.iwrt v*Uh sccnmy Under secuon 63 A. 

iiiu«|).fot I'liiponv Vb i. |nnpi»iitb»b« eMcd, i uu->t()jii,cc u allowed to 
miuiey (or iMiiu.ni-iiittiii* in »«ulti mvunuuiuci The vUose ptosisioas 
••• n «i 'Uj, ‘kca »ho ill be idle I to the pna* 

■ ■ b-ttkl (ftnibe u ilcar that m lalan^ an 

.. r loiu, ilurgci aiivi expenses la 

ii ill ibo iito(ii,iua •i-.mii), ii'ttUhrr vi«U inicioi iheicoi. must be uVea 


• • • • • t of ibe sam dae to 

c p cb ai ury deerte. 

* * * ■ * , • » « . .V Cls.>e (b) 

I iw^\).|,nm n Hl'b-i \» lb* b\ ^ C'Ut vvf lb* doe to a 

- Hhirivt., I i.,i)-h |ii 111 Im ibil tliv iiHOrt ml w itihw sUis v''« dcvtirc u to be 
u. .14 1 ,\l n uii,h ^ ibsl sh* h\i. to n\ a da’e fo? the 

r<. i .il >U.(iii<Uid »i il- "l«Ui •v o\ ivo\ V ta u auie for 

*.*r.tu 1, . I, rn \ vvp^j.mv nttv I U a \ ijf t>:a 

» 0 li 4 t- pl-oUMb? dUv sd iV vh>UtAVu'A v'.? tbs TiU 
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seems anomalous Ther^ is no reason why a mortgagee should lose subsequent 
costs charges and expenses uhere the Court declares the amount The scheme of 
Order \XXIV of the Code of Civil Procedure, i^oS, is to draw a clear distinction 
between a preliminary and a final decree , rule 3 IS amended to make it clear that 
the amtunt to be declared or found due on taking accounts should be up to the date 
of ihe preliminary decree The defendant irill then be in a position to know what 
sum he has to pay in order to.claim redemption Care is taken to provide in clause 
(c) of sub rule (i) of the amended rule that after tendering the amount so declared 
or found to be due, the defendant has to pay the amount which the Court may 
adjudge for subsequent interest and subsequnnt costs, charges and expenses Rules 
10 and II have bct-n amended to empower a Court to adjudge the amount due m 
respect of such iniercst and cosis 

(•l) Ahhojgh clause (a) nf this rule refers to the date fixed for payment of the 
amount found to be due on taking accounts, clause (c) refers the date within six 
months from vhe date of the decTarawon of the amount due by the Court under 
• . ■ I . d for payment must-be 

■ • .... , amount due or, wlJcre 

» • ^ . h account is confirmed 

by the Court Our amendment makes this clear 

(5) As the mortgagor or any other person seeking redemption has to bear all 
costs and expenses of the tedempuon. in clause (c) of sub rule it ts made 
clear that the cost of re convejance or re transfer by the mortgagee on payment of 
the amount due by the mortgagor shall be borne by the mortgagor or such 
other person 

(6) Thejproviso to sub rule 3 tu rule j provides for the extension of the time 
fixed for pajment m ihc final decree The power of the Court to extend the time 
fixed for pa>meni IS well reco„nisc<i and is exercised at any time before a final 
decree for foreclosure is Oisscd The proper place for this provision is in the rule 
relating to the preliminary decree The proviso is therefore, placed in rule u as 
sub rule h) The expression postpone the day * >n this proviso has been replaced 
by the words ' extend the time" to make it clear that the iime can be extended even 
after the expiry of the period once fixed Sub rule (3) also makes it clear that the 
exicasion of the time fixed for payment must be subject to such *erms as the Court 
may fix It is not fair that after the pUmtiff has obtained a decree for payment of 
the amount due on the mortgage and when the payment has been already postponed 
for SIX months, the plainuff should be made to wait for payment for a further period 
without getting compensation A defendant who applies for an extension of time 
must be put on terms before his application is granted 

( 7 ) As clauses (a) and (^) of sub rule (l) will provide for the adjudication of the 
amount due to a mortgagee till the date of the preliminary decree, in sub rule fi) 
clause (e) it is made clear that after ihe payment of that amount the defendant is 
bound to pay subsequent costs and subsequent interest due to the plaintiff till the 
date of actual payment, which may be on or before date fixed in the preliminary 
decree or such other date to which the lime for payment may have been extenHed 
under sub rule (2) Jt has been welJ established that ihe mortgagee can add to 
mortgagee money the amount spent by him between the passing of the preliminary 
decree and the final decree (I L R 44 Cal 448} 

■ jrlgagor to redeem the mortgaged 

passed (I L R 27 Cal 705) 
e preliminary decree for payment 
or on the day to which the time for payment may have been extended by the Court 
does not tpio facto extinguish the mortgagor’s right of redemption It is open to a 
mortgagor to apply for extension of lime till a final decree for foreclosure has been 
passed, and he can do so even alter the expiry of the period once fixed (1 L R jp 
Mad 882 , 28 Bona 102) Clause (</) of rule 2, as at present worded, is not consistent 
With the above rulings It provides that if payment, as provided m the rule is not 
made, the defe dant will be debarred from all right to redeem the property In 
sub rule (2) of the amended rule tberefire, it smade clear that on non payment of the 
\ amount due, the plaintiff will ha 
We propose to make u clear lhai 
arises not only when the ami 

s not pa d m full, but also if any , 

quent interest remains to be paid 
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{<i) Rules 2 8 of Order XXXIV do not specifically provide for 
foreclosure or sale m which, besides the mortBagor other persons 'vho ate 
redeem such as subsequent mortgagees or ^oSg form; for 

;ndix D to the Code Under Order 
S forms are not binding and can 
■ O'*, vwiy jtseif IS necessary 

• of varied type and 

; that jn such cases 
forms given m the 
may require Pro- 
,ub rule (3) of rule i,, 

l„a,elempua»su.. by a mor.gapr smn d.mcu, anse ConatqMblnl 
amendmein<» have been made m rules 7 and is 

made m rule 2. 
For the reasons 
payment by the 
o»ure IS actually 

It ctet a>« on P«r"> “i‘"“Tu=Vb“rT/fnb°=cS“ ‘cos« 
don m the ptn\.<n,n«y d«t« Bgah.t w.th .!« ontonnl d|;= .ho mortgagor, 

property The prousions 
to avoid difficulties which 

u ' words to that 

arise 1 rticle of Insita- 

effect . rule (3) of the 

I '*n n ^ yj ,p(. defendant, not 

Hit also IS discharged and 
15 to vest the mortgaged 
not only the debt due on the 
Ought to enforce jt It is 
y, should extinguish *« toto 


the whole of the liability of lEie inorigagor 


W« propose amc id this lole winch relates to a prelirninary decree for sale, on 
the lines or rule •’ As hy the >n the Transfer of Property Act it is 

propose t 10 I 1 1 V the rtme ly of f ,re losure o ily in the case of a mortgage toy condi' 
tiomt sale ind i -iionslous tnorii,sgc prov the remedy of wreclosure. the 
power of tneC iinioiraoi tb» ahernnive relefof sale can only be exercised m 
the CISC of so^h an tnomalous morigage By the very nature of the mortgage 
by condition'll sale the Court cinnoi order a sale of the property We propose to 
amend clause l2) by stating clearly that it applies only to an anomalous mortgage 
which provides for foreclosure Sub rule (j} is added to rule 4 on the same 
fines is rule 3 (3) It provides for a c-ise where, besides the mortgagor, there ate 
o her parties in a suit for sale 

It should, however, be noted that m the case of a decree for sale there ts 00 
• • ent. Even after the sale is 

■ •em before the confirmation of 

• . Courts to enlarge the time 

• 


words give rise to ilie view chat an order absolute under the section had the effect 
of exiinguishi 
rights under 


not ex inguished by the mere pissing 
Gufttn St/, fir 43 I A 4C5 it p 
n the right of 1 mortgigor to redeem 
f in ececuiion of ihe decree passed 
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against him under rule 4 or rule 7 We liaxc, however mule 1 provision for coin 
pcnsaiing the purchaser when a mortgigoi seeks (0 redeem nficr the sale has taken 
place but before it 1$ confirmed 

The words 'any such sale' in rule 6 and Its I oaition after rules 3 to 5 led to the 
view being taken that the personal decree for the balance of the amount due to a 
mortgagor after ihe sale can only be jvassed im suit by a mortgagee for sale, and 
not m a redemption suit by 1 mortgagor, although in a redemption decree in default 
of payment by the mortgagor a sale of the mortgaged property can be ordered In 
1 L R 43 Cal 294, It IS held that as tins rule does not renuirc an ipplicaiion by a 
mortgagee for the passing of a personal decree for the ualancc of the mortgage 
money. DO penod of hmtiation applies for claiming sjch relief This is not followed 
by other Courts (I L. R 40 (MI ^51) This point is tnidc clear by introducing the 
woids ‘'on applicauon by the plamtifll’' in rule 6, and the words on application by the 
defendant* m rule 3 A —Refijri cj /At Speit.il Commiltee 

Report of the Select Committoo **We ate not convinced by the reasons 
given by the Special Committee for deciding not to insert a provision giving the Court 
power to extend the time for the payment of the amount due from a mortgagor after 
a preliminary decree for the sale of the motigancd properly has been passed We 
think this IS a power which the Court may well be trusted to exercise in proper cases 
and on proper terms We have, therefore insetted a new sub rule as sub rule (3) 

in tins rule on the line of sub clause (11) of clause (c) in sub-rule 0) 

rules (3) and (3) cf the present rule have therefore been renumbered as sub rules 
(3) and <4) Aliuse of such a provision is prevented by providing that the cvieiision 
of time cannot be granted after the final decree for sale has been actually passed " 

Rule 5 —We luv e added the words ' if a decree has been passed an order” after 
the words “pass a laiul decree” in sub rule (1} As the sub rule stands at present it 
contemplates the passing of another final decree in favour of a mortgagor who makes 
payment after a final decree for sate has been passed at tlie instance ot the mortgagee, 


or to retransfer the mortgaged property are orders in execution and there is no 
necessity for the Court to pass another decree— />r/oW of the Select Committee 

Rule ( 2 ) —Rules framed under 5 43 of the Co operative Societies Act depriving' 
right of six monlhi under order 34, Rule 2 are not ultra virtt A I R 1933 Nag 
2ii=>i42lnd Cas 487 Iniwsx pemfeit/e It/e in mortgage suit is governed by rules 
2, 4 and It and not under s 34 14N L J io9=;A 1 R 1931 Nag 161 Mortgagee 

paying Government revenue is entitled to recover from mortgagor A I R 1933 
Nag it2ai44lnd Cas 392 Future interest is within the discreiion of trial Couit 
AIR 1933 Oudh 255 = 90 W N 253 Co mortgagee defendant s costs should 
be provided for out of mortgage security 33 C W N 657 


3 (x) Where, before a final decree debarring the defendant from all 

„ , , r , right to redeem the mortaaeed proneitv has 

p.. 5 ed, lha der=nda„t%.,akcs payment 
into Court of ail amounts due from him under 
sub-rule (i) of rule 3, the Court shall, on application made by the defendant 
in this behalf, pass a final decree— 

(a) ordering the plaintiff to deitver up the documents referred to in 

the preliminary decree, 
and, if necessary,— 

(b) ordering him to re-transfer at the cost of the defendant the mort- 

gaged property as directed in the said decree, 
and, also, if necessary,— 

(c) ordering him to put the defendant in possession of the property 

(3) Where payment m dance with sub rule (i) has not 
the Court shall, on a. . by the plantifi in this 
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final decree declaring that the defendant and all persons clainnng through 
or under him are debarred from all right to redeem the mortgaged property 
and also, if necessar>, ordering the defendant to put the plaintiff in posses 
Sion of the property 

(3) On the passing of a final decree under sub rule (2), all liabilities to 
which the defendant is subject in respect of iho mortgage or on account of 
the suit shall be deemed to have been discharged 


N B —For local nmendment m Rangoon, vide tnfr^ 


Notea —No discrcnon to Court lo accept money after final decree 37 Jnd 
Cis 770 1 Inal decree ciii not he passed w/rhoi/f jpphear/ort ^ 

,glnd Cas 3S5 Final decree cxlinguislies property and also right of redemption 
C 334-60 Ind Cas 313 Defendant is cntiilcd to make payment before 
final decree IS passed A I R 1931 Oudh I2r«“8 O W N 142 =*131 Ind Cas 
435 Interest stops from the date of deposit and noi from wihdrawal AIR 
1933 Laii 126 


4 . (t) In a suit for sale, if the plaintiff succeeds, the Court shall pass a 
, preliminary decree to the eifcct mentioned iii 

Ptelimmary decree in suit clauses («) (^)and (r) (1) of sub rule (i) of rule 
I®*" a, and further directing that, in default of the 

defendant paying as therein menitoned, the plaintiff shall be entitled to 
anolv for a filial decree directing that the mortgaged property or a sufficient 
of the sale (after deduction therelrom 
nto Court and applied in payment of 
or by the preliminary decree due to 
It as may have been adjudged due in 
respect of subsequent costs, charges, expenses and interest, and the balance, 
If any, be paid to the defendant or other penons entitled to receive the same 
(3) I he Court may, On good cause shown and upon terms to be fixed by 
the court from time to time at any time before a final decree for sale » passed, 
extend the time fixed for the payment of the amount found or declared due 
under sub-rule (t) or of the amount adjudged due in respect of subsequent 
costs charges expenses and interest 

( 3 ) In a suit for foreclosure in the case of an anomalous mortgage, if the 
Power to decree sale m rlwntiff succeeds the Court map, at the instance 
forcclosuie suit party to the suit or of any other person 

mteiesied in the mortgage security or the right 
of redemption pass a like decree (w lieu of a decree for foreclosure) on such 
terms as it thinks fit, including the deposit in Court of a reasonable sum fixed 
by the Court to meet the expenses of the sale and to secure the performance 
of the lerms 


(4) Where, in a suit for sale or a suit for foreclosure in which sale is 
orderded subsequent mortgagees or persons deriving title from, or subrogated 
to the rights of, any such mortgagees are joined as parties, the preliminary 
decree referred to in sub rule (i) shall provide for the adjudication of the 
respective rights and liabilities of ibe parties to the suit in the manner and 
form set forth m Form No 9 , Form No 10 or Form No ri, as the case may 
be, of Appendix D with such variations as the circumstances of the case 
may require 


N B — For local amendmenism Allahabads, Bombay, Calcutta and Rangoon, 
Vide infra 

Notes Court may direct in what order properly may be sold AIR 1931 
Nag 91 — 13 N L J 213 Under sub clause (4) subsequent mortgagee cannot 

request a particular order of sale cf properties of other person than his mortgagor 

AIR 1930 Mad 178=1929 M W N 629 Specific mention of interest in final 
decree is not necessary to be made payable until realisation when there is a direction 
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in the preliminary decree A I K 1931 Oudh 47 = 70 W N 1205 Whenappellate 
Court only cMcnde 1 time (rial Courts direction to pay interest at bond rate for 
time fixed for pa) meni applies aUo to this extension as it 1$ timeof grace A I R 
1930 Pat 380=121 Ind Cas 906 In granting time interests of mortgagee should 
also be cons dered \ 1 R 1933 Rang 32^ ■» 


5 Where on or bef ire the day fixed or at any time before the confirma 
Final dtcpce i,. su.t for sole sak made lo purstiince of a final decree 

passed under sub-rule (3) of this rule, the 
defendant males pa)meni into Cjurt of all amounts due from him under 
sub rule ( 1 ) of rule 4, the Court shall, on application made oy the defendant 
in this behalf pass a final decree or, if such decree has been passed, an order — 
(o' ordering the p’aintifr to deliter up the documents referred to in 
the preliniinar) decree, 
and if necessarj , — 


ordering him to transfer the marlgagcd properly as directed in the 
said decree, 

and, also, if necessatj,— - 


{() ordering him to put the defendant in possession of the property 
(a) Where the mortgaged property or part thereof has been sold in 

) uf this rule, the Court 
• unless the defendant, in 

. , cposits in Court for pay 

ment to the purchaser a sum equal to fiae per cent of the amount of the 
purchase money paid into Court by the purchaser 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase money paid into Court by 
him, together with a sum equal to five per cent thereof 

• ith sub rule (1) has not been made, 

the plainiifi’ m this behalf, pass a 
1 y „ „ properly or a sufficient part thereof 

be sold, and that the proceeds of the sale be dealt with in the manner pro- 
vided in sub rule (1) of rule 4 


N B —For local amenimeils m Bombay and Rangoon vide infra 


Notes — Pceparat on of final decree is coniimialion of proceedings after preli 
minary decree A I R 1931 All 386(F B) = 53 A 283 Court has discretion 
to fix order m which properties should be put up for sale A I R 1932 All 85 = 
9 has no retrospective effect 36 C W N 
i • s extinguished after confirmation of sale 

\gcc purchaser are not regulated by T P 
I on Court to grant interest for per od 

til realization of money by sale AIR 1932 
Cal 689=59 C 722 Decree for cost cannot be executed separately as personal one 
AIR 1931 All 124 Where decree bolder asks for sate of only one Item of property, 
this can be refused if court thinks this as improper A 1 R 1932 All 85 = 53 A 
391 Even compromise decree under rule 4 can not be executed without a final 
decree AIR 1929 All 881 


6 Where the net proceeds of any sale held under the last preceding rule 
„ , , are fouud insufficient to pay the amount due 

nfoS?'m?u?fo“afr '» ''■» P'rf ^ 

® him may, if the balance is legally recoverable 

from the defendant otherwise than out of the property sold, pass a decree for 
such balance 

Scope — Application under rule 6 for decree for balance due is governed by 
Art 181 and time begins to run only from date when sale becomes absolute under 

Order XXI, rule g: AIR 1931 Cal 1^=526 L J 531=35 ^ 231 = 580 

C C H Vol 1—83 



69a 


TUB CODB OP CIMI PRPOBDUHB 


to. S4, r <5 


j • ovcnint irismi' from morigige imi 

. d nropcrJy ai some other place docs 

A I U i93« All 103 Ao applicnlion 
loriei u - - . iniarnaWc unless n snlc tn pursuance 

of the preceding ru'e Ins is a rtnucr of iici nVtn place A I U 1930 Oudh 
377 (F 13). see also 8 King 3i6«A I R 1930 Rang 25 , A 1 R 193® All 
69»S2A 363, 33 C \V N 500. A I 11 1934 Cal 4-6 Personal remedy can be 
enforced oa the basis of rcgtsicrctl deed wiihin sw )<irs under Aft Ho A 1 
■ 93“ AU 69(F I!)-.sja\, 63»I929A t, J im , 36 C W N >17 In wic 6 

expression “amount due ‘ means the aroouni, \o recover »l»cb A decree for Mie na 

been previously passed s6 A f f ivvi«A 1 R 1939 All 15 Personal r^c y 
can I e enforced only "hen all renn ^ 

N loi) P C see also 1932 A L ) « 

792 14 I I T iSg»A I R lyjj* - , Form No 8 

mSeb 1 \ipeiiixD A 1 R >933 Cal C lO Mongagct is not envnlcd 

to a persc.na! lecrcc againsi the mortgagor in the absence of i slipulaiion to that 
effect A 1 R ion Lab 32«34 P L R »7i Mortgagee is not bound to ask m 
mortgage su i t»elf relief under Order 34 rule 6 nor jj the Court bound to wjuaiwtc 
upon If, even if such relief is asked for Such question can l>e considered "ben 
rnnfmr'pnri nsr, A 1 R tOn 520 Court can under Order 34 rule b 

insuffcient for satisfaction of 
193 1 All 631 Composite 
valid A I R 1933 

466 I see also to 5 * 

63"56M 339 \ 

fO Five 1 nrr 

, A 1 K )V33 wuu I ^ ^ 

■ m mortgage suit A 1 R 1932 

, , , cd properly is not available 0 ving to 

d A I R i93tLab 174 

_ , , 7 (tl In a suit for redemplton, if the 

demmmn stnt plaintiff succeeds the Court shall pass a preltmi 

^ nary decree— 

(rt) ordering that an account be taken of what was due to the defendant 
at the dale of such decree for— 


(») principal and interest on the mortgage 
(m) the cost of suit if any awarded to him, and 

(«r) other costs charges and expenses properly tacurted by him up to 
that date m resp ct of his mortgage security, together with interest 
thereon or 


(3) declaring the amount so due at that date , and 

0 directing' — 

(r) that if the plaintiff pays into Court the amount so found Of declared 
due on or before *uch date as the Court may fix withm six months 
from the date on which the Court confirms and countersigns the 
the account taken under clause (a) or from the date on which 
such amount is declved in Court under clause (i), as the case may 
be and thereafter pays such amount as nny be adjudged due in 
respe'-t of subsequent costs diatges and expenses as provided in 
rule lo, together with subsequent interest on such sums respec* 
lively as provided in rule i f, the defendant shall deliver up to the 
pfaiiUiff; or to such personas the plaintiff appoints all documents 
m hts possession or power xdatmg to the mortgaged property> and 
shall if so required re transfer the property to the plaintiff at his 
cost free from the mortgage and from all incumbrances created by 
the defendant or any pers n claiming under him, or, where, the 
defendant claims by denied title, by those under whom he claims, 
and shall also if nectssiry, put the plaintiff m possession of (he 
property , and 
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(it) that, if payment of the amount found or declared due under or by 
the preliminary decree ts not made o i or before the date so fixed, 
or tlie phintifT fails to pay, within such time as the Court may fix, 
the amount adjudged due in respect of subsequent costs, charges, 
expenses and intcre^^t, the defendant shall be entitled to apply for 
a final decree — 

(o) in the case of a morigage other than a usufructuary mortgage, a 
mortgage by conditional sale, ot an anomalous mortgage the 
terms of which provide for foreclosure only and not for sale, that 
the mortgaged property be sold, or 

(d) in the case of a mortgage by conditional sale or such an anomalous 
morigago as aforesaid, that the plaintiff be debarred from all ri^ht 
to redeem the properly 

(a) I he Court may, on good cause shown and upon terms to be fixed by 
the Court from lime to time, at any time before the passing of a final decree 
for foreclosure or sale, as the case may be, extend the time fixed for the payment 
of the amount found or declared due under sub rule (i) or of the amount 
adjudged due in respect of subi<,quent costs, charges, expeosee, and interest 
N B— For local amendenent m Bambay and Rangoon viie//{/>i 


Notes— Decree for redemption cannoi be pissed unless all paiiiculars are m 
phinL A I R. 1531 Ou Ih 378»8 O W N 73'“* f uck 94 Rule 71s mandatory 
and directs mongagor m rclcnipuoi to pay merest up to date of redemption 
A 1 R 1928 Lah 0 

8 (i) Where, befote a final dtcree d<.l arnng the ilainlifi from all tight 
_ , . , . •<> redeem ilie morigagtid pioperty has been 

Final decree in redcm[)tO) ^33,^^ hefon, the confirmation of a sals held 
• in pursuance of a nnal decree passed under 

sub rule (3) of this rule, the plaintilT malce> payment into Court of all amounts 
due from him under sub rule (1) of rule 7. the Court shall, or application 
made by the plaintiff in this behalf, pass a final decree or, if such decree has 
been passed, an order — 

(a) ordering the defendant to deliver up the documents referred to in 
the preliminary decree, 
and if n cessaty,— 


(i) ordering him tu re transfer at the cost of the plaintiff the mortgaged 
property as directed in the said decree, 
and, also, if necessary,— 

(^) ordering him to put the plaintiff in possession of the property. 

(2) Where tlie mortgaged property or a part thereof has been sold m 
pursuance of a decree passed und'T sub rule (3) of ihis rule, the Court shall 
not pass an order under sub rule (i) of this rule, unless the plaintiff, in 
addition to the amount mentioned in sub rule (i), deposits in Court for 
payment to ihe purchaser a sum equal to five par cent of the amount of the 
purchase money paid into Court by the purchaser 

Where such deposit has been made, the purchaser shall be entitled to an 
order for repayment of the amount of the purchase money paid into Couit by 
him, together with a sum equal to fire pet cent thereof 

{3) Where payment m accordance with sub rule (i) has not been uiide, 
the Court shall, on application made by the defendant m this behalf, — 


(a) in the case of a mortgage by conditional sale or of such an ano 
malous mortgage os IS hereinbefore referred to m rule 7, pass a 
final decree declaring that the plaintiff and all persons claiming 
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u/id«r hnn are debarred ffonj all right lo redeem the mortgaged 
ytopctl^ and^ also, if nectssary, ordering the plaintiff to put the ■» 
defendant in possession of the morlgaged property I or 

(b) in the case of any other mortgage, not being a usufructuary ®°tt- 
gage, pass a final decree that the niorigaged properly or a sum* 
cant part thereof bi sold, and the proceeds of the sale (after 
deJuciion therefrom of the expenses of the sale) be paid into 
Court and ap/dted m psymr-nt of what is found due to the 
defendant, and the balance, if any, be paid to the plamliff oi 
other persons entiiled to recciire tiie same." 

N. B —For local amcndnieiu m Rangoon, vide infra 

Notos—Admstmeiiiouiof Court cannot be pleaded in pishing final decree. 

7o3^A I H 1911 Mid 592 In icdcmpnon sun woilgagce n decree-holder 
and can transfer his decree Unf Application for final decree made wiihin three 
years after second appeal tgaiiist preliminary decree is uiihin lime A 1. W.. 193® 
Mad. J53 «s8M. L ) soj. 

8 A Where the net proceeds of any sale held under the last preceding 
rule arc found tnsufBcicnt, to p»y the amount 
Recovery of balance due on Ijjg defendant, the Court, ou application 

morigagc m suit Jor reuemp jf balance 1$ legally recoverable 

ffom the plaintiff ojbcnrjse than out of the 
property sold, pass a decree for such balance. 

Notes— Order 34, rule 8 \ does not apply 10 usufructuary mortgages. A. I R. 
xqjjOadh Ao-flO W N 1059 

, appears' 

n rule 7 * 
that he 

« Im*.*,! nvernaid. the Court snail p.t»9 a decree 
to re- 
found 

uuw s.. .w , ^ of the 

mortgaged property 

'* ***** *^^ Brofit due to mortgaeor. 60 

A 476 6g8= N I U ,031 M^d 479, sec also A I R 1929 Bom. 337 = 31 Bom L. 

10 In finally adjusting the amount to be paid to a mortgagee m case of 

Costs of mortgagee subse- ® f®*'®^ln 5 ure, sale or redemption, the Court shall, 
quent to decree unless jn the case of costs of the suit the conduct 

of the mortgagee has been such as to disentitle 
mm thereto, and to the mortgage money such costs of the suit and other costs 
the SiminaTr/eSffo "“r tncacred by him since the date of 

Sl payS.^ ® redemption up to the time of 


9. (New] • 

decree where 

found due or where mortgai,ee 


of costs 

* • relates to 

■^^Vs'ey,? ,jrc«‘r T‘t7 "ie^u 

costs oi appeal form part of the deertuJ araoont “d fr“ reSsafS’^m 'lh1“fi'r°sf 
instance by sale of mortgaged property 48 Ind Cas. 320 " 
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11 . In any decree passed in a suit for foreclosure, sale or redemption, 
where interest is legally reco'crable, the Court 
Pajmcntofinicrest may order payment of interest .to the mortgagee 

as follows, namely 1*~ 

(<j) interest up to the date on or before which payment of the amount 
found or declared due is under the preliminary decree to be made by the 
mortgagor or other person redeeming the mortgage— 

(t) on the principal amount found or declared due on the mortgage, — at 
the rate pa)able on the principal, or where no such rate is fixed, 
at Such rate as the Court deems reasonable, 

(«■) on the amount of Uic costs of the suit awarded to the mortgagee, — at 
such rale as the Court deems reasonable from the date of the pre 
Itmmary decree, and 

(rii') on the amount adjudged due to the mortgagee for costs, charges and 
expanses properly incurred by the morlgigcc in respect of the 
mortgage security up to ihe date of the preliminary decree and 
*■ • • agreed between the 

. • IS payabli on the 

1 - cent per annum , 

and 

(fi) subsequent interest up to the date of realisation or actual payment at 
such rate as the Court deems reasonable — 

(i) on the aggregate of the principal sums specified m clause (a) and of 
the interest thereon as calculated tn accordance wnh that clause , 
and 

CiO on the amount adjudged due to the mortgagee in respect of such 
further costs, charges and expenses as may be payable under 
rule 10. 

Scope —Bond rate of interest till expiry of grace period cannot be claimed 
as of right A 1 R 1932 Pat P L T 545 “Principal amount found 

due or declared due on the mortgage"* was only jinncipal amount on mortgage 
without any interest Mortgagee is entitled to contract rate till dale fixed for 
payment A I R 1933 Oudh 128-* 10 OWN 173 Having regard to Order 
34 of the Code of Civil Procedure the lower Court was perfectly right in 
allowing interest at the contract rate on the principal amount only from the date 
of the suit to the date fixed for the payment Ibid Interest ceases from the 
date of deposit on money in couit and not from the date of its removal 
by the decree holder A I R 1933 Lah 126 The presumption is that where 
a morti'ag.e deed is executed the ^arues cnorwnJ^UlA t-b*. Tassibilu-V that. 
may not be made at the time when the entire amount becomes due If the deed 
contanis stipulations regarding payment of interest before this due, the presump 
tion arises that the parties intended that interest should be fixed after that date 
Stipulators may be such as to justify the inference that interest on the due date is 
to be paid at a parlicuhr rate , but where no inference regarding the rate can 
be drawn, the presumption is that what it was inierded to pay interest at a reaso 
nable rate 28 N L R i = A I R 1932 Nag 39 As regards the period subse- 
quent to the date fixed for payment the award of interest even at the court rate 
is not obligatory Though ordinarily the court will award interest for that period 
at the court rate, it has in proper cases, a discretion to refuse interest altogether 
t e even at the court rate 59 C 722 =A I R 1932 Cal 689 

12 l^T. P Act. b 90 ] Where any property the sale of which is directed 
under this Order is subject to a prior mortgage, 
Sate of property subject to jjjg Court may, with the consent of the prior 
prior morigate tnortgagee, direct that the property be sold free 

from the same, giving to such prior mortgagee the same interest in the procee 

of the sale as be had m the property sold. 
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JV- 

^i.hoji the co"»wnt of the pror mortj,i?ee the propeny cannot be 
i>COpo.-^' ^ enci-mbratce 47 C 662 {P C) ==5 C W M 41 ? . s« 
lah 1053-ijO loJ. Ca$ 49 , V I R 1034 ML 7, Where 
4ls-> * ‘ noft»»gce impe^Ji pno- morgigce but does no challenge prior 

faibrc to pcai his oira mortgage as defence does 
mortgagee. 55 Ind. Cas 936. 

13 IT P AcLS 971 (/) Such proceeds 
\pphciiion of proceeds shall be brought into Court and applied aa 

follows — 


tint, m pa)ment of all expenses incident to the sale or properly incurred la 
any attempted sale , 

secondl) , n paj ment of whatever is due to the p-ior mortgagee on account of 
the prior mortgage, and of costa, properly meurr^ in connection 
therewith , 

thirdly, in pajment of all interest due on account of the morfgage in conse- 
quence whereof ihe sale was directed, and of the co»ts of the suit 
in which the decree directing the sale was made , 
fourthly, m payment of the principal money due on account of that mort 
gage and 

lastly, the residue (if any) shall be paid to the person prosing himself 
to be intcres*i.d in the property sold, or if there are more such 
persons than one, then to such person* according to Ibeff respective 
interests therein or upon ihcit joint receipt 
(j) Nothing in this rule or m rule la shall he deemed to affect the powers 
conferred by section 57 of the Transfer of I’topeity Act, 1882 


Scope— Surp us assets after an auction sale should not b* pa d out to a sulwfr 
quent incumbrancer otherwise than with mortgagors consent A I R *937 AjU 

467-2, \ LJ j 50 “ 49 A 6 i 6 . Mortgagee is not entitled to share in surpws ttle 

proceeds iflus final decree of sale is barred by time sa -V L J 823-83 Ind 
Cas 1033 


14 tT P Act S 99 ] (1) Where a mortgagee has obtained a decree 
_ . , ,• *be payment of money in satisfaction of a 

bn“ns,„rm“;rE./«a p™p«..y i"" f' 

10 sale ^ be entitled lo bring ihe mortgaged properly to 

sale otherwise than by instituting a suit for sale 
lo enforcement of the mortgage and he may msututc such suit notwithstandina 
anything contained in Order II rule 2 ° 


iiausiei oi t'ropeiiy Act, io5a* has not been extended 

by d=c;==,.3=lf A I R 

sale property comprised la sccuru\*bond^ wnhonr holder may bring to 

»ilh.adra«fo, of '»I>S 

charge. The mortgage or charge , a Ih.a roIe m^ 'S ''J™ “»>l=r Ptortgage or 
prior to date of decree and not o-e creatrf bj^ A oiongige or charge cjisting 

Ind Cat, gts Hu. 0 % Q-^ph ea atd i-o.ihS"^^ 


IV of 1882 
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talcs pUcc n cvc nn < f J«ctcc upoT cliini nn irisii ,, iii Jcr iiu)tti,ni,c ;? C W 
N oS-j7C L. J 2C-C bJ a Tiii^aKC, II cniitlccl to lii\c the c juity of redemp ion 
so’d in uiisfawtio't of a ) dc’ l which he m hwc igtmst the inoiti,ti,or un 
conrecteJ>.ihtlc*->ort^it,c. 33 Ir 1 C\s oi-i 31 ’K 1916 , see also 38 A 327- 
jilsad Cas v : llUe >« tsto- a tl to eases u’utc a moitj,aj,<.c has ohuiucd \ 
pcjso^al decree igansl a nwiiKa^o oi a tnoiii^agc debt Kulcs 14 and 15 read 
uiih * too Transfer of I’icp'it) \ci i cits that where iinmosablc mopctiy has 
been "nadc scc-i i) f r iJ e j a)nc I of il c tno c) at d the beneficiary lias obtained 
a decree for i' c payTcr* of f j cy soscciitcJ he can ot bring the jitopetiy to sale 
Only by a SJ t for sac T!tc decree referred to m rule 14 must be a decree suhsc 

quent to iVc crejt > 1 of il c c't 1 a 3 I ai L. W 2o2«>Slrd Cas 791 , sec also 

63 Ind Cas 303 Kules 14 ani 1% do 10 a,), (y ui less the chari^c was ere tied 

before oh a in^ 'c tec 46 I 1 ( ts ir > Mcn^agee' in rule 14 means the 

1 older cf a -bs s 1 ^ a I e"t >c i l^ajc ,9 \ Vj—U \ 1 - J 902=a36liul 
Cas 007 see also \ 1 U lo''? so iiOnl.Cas 8:0,41 M L. J j6o«62 


Ind Cas 756 A J K l9^o^la^ la*- 42 \ 
si ould relate io{aMiert of it >1 c 1 sa idi 
mortcaBC 1 c moitj,ai,e in Icpci 1 1 t « I 0 c ]c r< 

Where there are s mulianeoi^ a > I hiTcic m 
treated as constiiuiin^ one trai sa t on C 1 ui 
resort to a desicc which woull cnabU the I 10 I 
rule to prevent. 49 U 208 = 27 Boat 1 u oj- 
vention of the rule is net no d but vo la >lc 1 I 
avoid It I It IS sufficient for die morig ij, »• 1 si 1 
U I 74“58 1 nd Cas 231 ,secals»\ I it 1 r 
27 l» L. R 494 . aJ’ai L J 587 - 4 «ltil C.t 
Bom L R 75 . Morigagee obtai iins. o ily * i . t 
asl to sell property in e\ecuiion of dm 1 > y 
M 670 Rule 14 has no application to casts wl 1 
did not exist prior to It A 1 R 1929 (''ll 43 > 

15 All the provisions contained in this Order whieli api 


Rule 14 means that the decree 
<f a cl inn arirn g under die 
43 n 631 = >l Ind Cas 920 
Inch could reasonably be 
111 allow plainiiirs to 
IS the olijcci of 
\ sale in coiiiia* 
iiK Igor an 1 to 
uei cs r 14 45 
I ' I ill 490- 
3 - 4 ' II 347 - 19 
> sitaglittvay 
)iO M 1 1 138= 53 
I by k rt til 1 


iM U 
>itd , 
’ I 1 < 


III II 15 
4 tJ M 


dll li 
> S'o 


I l< 


I K 


I the provisions contained in this Order whieli apply to n simple 

Wie ihLgc'r*" ““SI' ty‘‘'<lc^su' 0“ u'tlJ! dCLd,“wi’i|![,„'“ hi 

*» meaning of secijoii 5-, and to a charge within 

the meaning of section too of the Transfer of Property Act, ni^a 
N B— tor local amendmem m Oudh vide in/m 

isferof Iropetty 

hy dcpujit 

provisions m Order XXXIV of the Co le of Civ I Procediuc I008 
Select Committee , see also A I K 1934 Nag 140 

ORDER XXXV 
Jnterple ider, 

1 [S 471 ] In every suit of inlerpleadcr lire phint slnll, n, 

Plaim mterpluder sens necessiry for i.lllrlls, 

'"“oito .EirffchtgeT„v"Lr:'“‘ “ "■ 

(i) the claims made by the defendants severally 

"’“LfaL;! “'y of Ore 

Notes— Where the preliminary decree is passed m an inicn.lp.. 1 

becomes to all intents and purposes a parimon suit A I R igao Mi l 

L J 79 988=60 M 

2 [S 472 ] Where the thing claimed is capable of beinr. . 
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rs iTQ I Where any pf the defendants in an interpleader suit is 
^ , f , , actually suing the plaintiff m respect of the 

Ptixciluf® »licie ilcfciiuin subject matter of such suit, the Court m which 
II suing the suit against the plaintiff is pending shall, 

being informed, by the Court in which the interpleader suit has been 
insutulcd, stay Ihc proceedings as against him , and his costs in the suit so 
. j „jay bo provided for in such suit , but if, and in so far as, they are 
not provided for m that suit they may be addeJ to his costs incurred in the 

murpleaaer suit ^ S C 0 57, r 7] (0 At 

Procedure at first hearing hearing the Court may — 

(a) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, 
and dismiss him from the suit , or 


( 6 ) if It thinks that justice or convenience so require, retain all parties 
until the final disposal of the suit 

(a) Where the Court, finds that the admissions of the parties or other 
evidence enable it to do so, it may adjudicate the title to the thing 
claimed 

(3) Where the admissions of Ihe parties do not enable the Court so to 
adjudicate, it may direct — 

(a) that an issu* or is»ues between the parties be framed and tried, and 

(b) that any claimant be made a plaintiff m lieu of or in addition to the 

original plaintiff, 

and shall proceed to try ihe suit in the ordinary manner 
Notes— Vide ai Bom L K 918a $3 Ind C\% 365 


5 [5 474 ] Nothing m this Order shall be deemed to enable agents to 

. , sue their principals or tenants to sue their 

lAmme^^niiroreUli'rsu^is landlords for the purpose of compelling them 
insiuuie nierplcidcr sit IS jnlerplcad wiih any persons other than 

persons miking claim through such principals or landlords 


Itluttr Utom 


('T) A deposits 1 box of je veil w ib B as Ins agent C -illcecs that the jewels 
were wrongfully obia ne I from turn by A and claims ihem from B 0 cannot 
insiuute an inicrpleadcr sun aga nst A and C 


purpose of making ihe jewels a security for a debt due from himself tO C A afterwards 
alleges ll.st C s debt >s silisSed and C alleges (he cnmrnry Bo,h cla.m the lenels 
from Q B may instituie an interpleader suit against A anil C 

Notes-Aienint cannot bring an inter pleader suit to determine which of the 

I wo defendants bo h of whom claim rent from him Is his landlord 48 Ind Cas 733 
8 [a 475 .] Where Ihe suitis properly instituted the Court may provide 

Charge for plaintiffs costs original plaintiff by giving 

other effectual way 


him a charge on the thing claimed or in some 


ORDER XXXVi 
Special Case 

1 [S 527 ] (i) Parties claiming to be interested m the decision of 
Power to Slate case for question of fact or law may enter into an 
Courts agreement in writing stating such question m 

the form of a case for the opinion of the Court, 
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and providing that*, upon the finding of the Court with respect to such 
question, — 

(a) a sura of money fixed by the parties or to be determined by the 
Court shall be paid by one of the parties to the other of 
them , or 

(^) some property, movable or immovable, specified in the agreement, 
shall be delivered by one of the parties to the other of them ; or 

(0 one or more of the patties shall do, or refrain from doing some othrr 
particular act specified m the agreement 
( 3 ) Every case stated under this rule shall be divided into consecutively 
numbered paragraphs and shall concisely state such facts and specify such 
documents as may be necessary to enable the Court to decide the question 
raised thereby 


Notes —A snrrnl case stated by consent can only be re opend by 
mutual cons • • Rule t obliges 

the parlies tc ■ -in the form of 

a case for . , dmg of ihe Court 

uuh respect to such quesnons the parties shall do or relrun irom doing some 
other particular art specified »n the agreement A I R ipjo Bom 232=»32 Oom 
L. R b Sijauslnd Cas 897 

2 IS 528 ’ Where the agreement is for the delivery of any property, 

. Of for the doing or the rtfrainin? from doing 

s,Xd -y V, >» 

property to be delivered or to which the act 
specified has reference shall be stated m the agreement 

3 is 529 ] (0 The agreement if framed in accordance with the rules 

. ^ j , bereinbef re contained, may be filed in the Court 

Agreement to be ft ed am would have jurisdiction to entertain 1 suit, 

register a amount or value of the subject matter of 

which IS the same as the amount or value of the subject matter of the agreement 

(2) The agreement, when so filed, shall be numbered and registered as 1 
suit between one or more of the parties claiming to be interested as plaintiff or 
plaintiffs, and the other or the others of thena as defendant or defendants , and 
notice shall be given to all the parlies to the agreement, other than the party 
or parties by whom it was pres nted 

4 s [S 530 1 Where the agreement has been filed, the parties to it shall 
, , . ^ . be subject to the jurisdiction of the Court and 

Parties lobe su jeet 0 our s jjg bound bv the statements contained 

jurisdiction 


shall be bound by the statements contained 
therein 


5 iS 531 ] (/) The case shall be set down for hearing as a suit instituted 
ir* the ordinary manner and the provisions of 
Hearing and disposU this Code shall applj to such suit so far as the 
same are applicable 

(S) Where the Court is satisfied, after examination of the parties, or after 
taking such evidence as it thinks fit — 

(n) that the agreement was duly executed by them, 

(d) that they have a i>(7/»a/r«3V interest in the questio 1 stited therein and 
(r) that the same is fit to be decided, 

It shall proceed to proniunce judgment thereon, in the same way as in an 
ordinary suit, and upon the judgment so pronounc“d a decree shall follow 
Notes — Vide A 1 R 1930 Bom 732^32 Bom L R 41 = 54 B 825 = 125 Ind 
Cas 897 


C C H Vol 1—89 
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•j rS 470*1 Where any of the defendant* in an interpleader suit is 
actually suing the plaintiff in respect of the 
ProccJofc deicndint jyfjjggi matter of such suit, the Court m which 

,s suing piainiiit against the phmtiff is pending shall, 

on being informed, by ibe Court in which the interpleader suit has been 
instituted, stay ihc proceedings as against him, and bis costs in the suit so 
staved may bo provided for in sqcIi suit t but if, and in so iar as, they aie 

not provided for in that suit, they may be added to bis costs incurred in the 
mletpleader suit ^ ^ ^ ^ ^ 

Procedure at first nearing Ijjg hearing the Court may— - 

(a) declare that the plaintiff is discharged from all liability to the 
defendants m respect of the thing claimed, award him his costs, 
and dismiss him from the suit , or 

(i) if It ihmlts that justice or convenience so require, retain all parties 
until the final disposal of the suit, 

(2^ Where the Court, finds that the admissions of the patties 01 othts 
evidence enable it to do so, »l may adjudicate the title to the thing 
claimed 

(3) Where the admissions of the parties do not enable the Court so to 
adjudicate, u may direct — 

(a) that an 'ssus or issues between the partiw be framed and tried, and 
(J) that any claimant be made a plaintiff m lieu of or in addition to the 
original plaintiff, 

and shall proceed to try ihe suit in the ordinary manner. 

Notes —Vide SI Dom L R oiS^S^lnd Ca* 3^5 


5 [5 474] Nothing in 

Ascnis and tenants may not 
msiuuie inierpleider su ts 


this Order shall be deemed to enable agents to 
sue their principals or tenants to sue iheit 
landlords for the purpose of compelling them 
to interplead with any persons other than 


persons making claim through such principals or landlords 


lUutfraUcnt 


(n) A deposits -v bo\ of jeweU with B as his agenl C alleges that the jewels 
were wrongfully obiained from him by A and claims them from B B cannot 
instiiuce an iti crpleader suit agamsi A and C 


(^) A deposits a box of jewels with n as his agent He then writes to C for ihe 
purpose of mak ng the je vels a security for a debt due from himself lo C A afterwards 
a leges ih^t Cs debt is satisfied, and C alleges the coiiirary Both claim ilie lewels 
from B B may institute an interpleader suit against A and C •’ 

. ® cannot bring an inter pleader suit to determine which of ihe^ 

two defendants bo h of whom claim rent from htm IS his landlord 48 Ind Cas 733 
6 [0 475.] Where Ihe suit IS properly mstituied the Court may provide 
Charge for plaintiffs costs costs of the original plaintiff by giving 

other effectual way ^ 


ORDER XXXVI 
Spenal Cate 

1 [S. 527 1 (t) Parties claiming to be interesled m the decision of 
Power to state case for question of fact or law may enter into an 
Courts agreement in writing stating such question in 

the form of a case for the opinion of the Court 
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and proTidtng tbaf, upon the finding of the Court with respect to such 
question,' — 

(o) a sum of money fixed by the parties or to be determined by the 
Court shall be paid by one of the parties to the other of 
them , or 

(^) some property movable or immovable specified in the agreement, 
shall delivered by one of the parties to the other of them , or 

(0 one or more of the parties shall do, or refrain from doing some oth^r 
particular act specified m the agtcem'’nt 
(a) Crery case stated under this rule shall be divided into consecutively 
numbered paragraphs and shill concisely state such facts and specify such 
documents as may be necessary to enable the Court to decide the question 
raised thereby 


Notes —A special case staled by consent can only be re opend by 
mutual consent 4 " ' , Rule i obliges 

the parties to enter m the form of 

3 case for the opu „ r ding of ihe Court 

with respect to such questions the parties shall do or refrain from doing some 
other particular aft specified in the agreement A I R 1930 Bom 232 = 32 bom 
L. R 416-45 B Sjs-iajlnl Cts S 97 


2 {S 528 ’ Where the agreement 1$ for the delivery of any property, 

Where velue or sebiect ‘*""’8 

meltermurr bestrted ‘ any patticjlar act the estimated vatae ot the 
property to be delivered or to which the act 
specified has refeience shall be staled in the agreement 

3 IS 529 ] (0 The agreement, if framed in accordance with the rules 

. u Cl j j herembef re contained may be filed m the Court 

avhich would have jurisdiction to entertain a suit, 
regisi r d a 1 amount or value of the subject matter of 

which IS the same as the amount or value of the subject matter of the agreement 
(a) The agreement, when so filed shall be numbered and registered as a 
suit between one or more of the parties claiming to be interested as plaintiff or 
plaintiff# and the other or the others of them as defendant or defendants , and 
notice shall be given to ill the parties to the agreement, other than the party 
or parties by whom it was pres nted 

4 . [S 530 ] Where the agreement has been fil“d, the parties to it shall 

. . . ^ . be subiect to the lurisdiction of the Court and 

Partiesiobesubject o our s bound by the statements contained 

therein 


5 [S 531 ] (/) The case shall be set down for hearing as a suit instituted 
, , , in the ordinary manner and the provisions of 

Hearing and isposi Code shall applj to such suit so far as the 

same are applicable 


( 2 ) Where the Court is satisfied, after examination of the patties, or after 
taking such evidence as it thinks fit — 

(a) that the agreement was duly executed by them, 

(i) that they have a iana ftde interest m the questio i sttted therein and 
(t) that the same is fit to be decided. 

It shall proceed to pron'iunce judgment thereon m the same way as in on 
ordinary suit, and upon the judgment so pronounced a decree shall follow 


Notes— Vide A I R 1930 Bom 732=32 Bom L R 41 = 543 82j — lasfod 
Cas 897 


C C H Vol 1—89 
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ORDER XXXVn 


Surfmary Procedure on i^cgoitoile IrtStrufnenls, 

1 . [S 638 1 Tills Order shall apply 

AppUcaUon o! Order 

(fl) the High Courts of Judicature at Fort William, Midras and Bombay , 
(i) the Chief Court of Lower Burma , 

(0 the C urt of the Ju licial Con»ro>i.sioner of Sind , and 
U) *any other Court to which sections 532 to 537 of the Code of Civil 
Procedure, lfa 32 t have been already applied 


N B —For Innl amendment 
Notes —A 
poivcrs has no t 


Lahore vide tttfrt 

CouH C5s.etcismg Small Cause 
A 1 R 1928 Mad 5 » 7 r 5 * 
to ihn rule by the Lahore High 


2 [b 532 1 /,) All suits upon bills of exchange bundles or promissory 
notes may. in case the plaintiff desires to proceed 
Insiiwiioii of summary suns nurcuiider. be mstnulcd by presenting a plaint 
upon bills of exchange, etc jhc form prescribed , but the summons shall 

bJ in Form No 4 in Appendix B or m >uch other form as may be from time 
to time prescribed 

(3) In any case m which the plaint and summons are m such forms, res 
i,n not annear or defend the suit unless he 
cat ana defend , 
and defence in 
d to be admitted 

and the pUmtiff shall be entitled to a decree 

‘(d) for the principal suct. due on ihe instruraent and for the interest 
calculated in accordance wul the provisions of section 79 or 
section So as the case may be of the Negotiable instruments 
Act 1881 up to the date of the insti ution of the suit, or for the 
sum mentioned in the summons whichever is less and for interest 
up to the dale of the decree at the sirae rate or at such other rate 
as the Court think fit and 

(i) for such subsequent interest if any, as the Court may order under 
section 34 of this Code , and 
(<•) for such sum for costs as may be prescribed 

bxed sum for costs 

the costs shall be asceiiained in the ordinary way 

(3) A decree passed under this rule may be executed forth w th ’ f 
N B— For local amendments in Bombay and Rangoon vde infra 
Notes — Order by 

appealable A I R 1 , 

no agreement to pay in 

allowed A 1 R 1933 Mad 299-56 M 398a64 M L J 117 


e to depend is 
Where there is 
erest should be 


SjSofAct XIV of t8«2 in the various Lists of Local 

+ XIV of 1882 

J Substituted by Act XYX of rg 6 

i 
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3 . [S. 533 .] (i) The Court slialJ, upon applicaiion by the defendant, 
_ , , , , , give leave to appear and to defend the suit, upon 

af 5 da\its which discJose such ficts as ivould 
appear ® ® ° m ke it incumbent on the holder to prove con> 

sideration, or such other facts as the Court may 
deem suflicie it to support the application. 

(3) Leave to defend may be gnen unconditionally or subject to such terms 
astopajmcnl into Court, giving security, framing and recording issues or 
otherwise as the Court thinks fit 

N B — For focal amendment m Dombay, vide////><i. 

Notes — \Vliere defendant fnls to show tint huniis «erc wnliout consideration, 
lM\e to defend should not he granted AIR 1933 Lih 440 The question under 
rule 3 IS whether or nai a triable issue 15 disclosed 011 affidavit or otherwise A 
trable issue means a pica which IS at least plausible flS fnd Cas 72, see also A 
I R igiSCal 123 = 32 C W N 125 , A I R 1929 Mad 841 , 82 Ind Ca« 1028 5 
78 lad Cas 303 = 46 M L J 255 Where defendant ha« not obtained leave he 
cannot apply for payment of decretal amount by mstalmenis AIR 1926 Bom 
250=30 B 262, out sc*" A I R 1933 Rang 245 

4 tS 534 ] After decree the Court may, under special circmi stances, 

D/, v... ,...1- I. set aside the decree and if necessary stay or set 

Po>=r.o«i«.deJ«t« IS, de execution wd nny give W to the 

defendant to appear to the summons a d «o defend the suit if it ‘eems reasona 
ble to the Court so 10 do and on surh terms as the Court t' inks fit 

Notes — Vide 32 M L J >o^ = ,ainl Ca» 4S1 

5 [635 1 fn any proceeding ndcr this Ordci the Court may order the 

n 3 I X, b II hundi or note on which the suit is founded 

bfTpVsuld w„rom;Sr S tobe rorthw,tb dep t.ted ».th n„ office, of the 
Court, and may further order that all the procee- 
dings shall be stayed until the plaintiff given 

security for the costs thereof 

6. [S 586 ] The nolder of every dishonoured bill of exchange or 
promissory note shall have the same remi-dies 
Recovery of cost of noimg recovery of the expenses incurred in 

"«"8 the same for non Mceptonce or non- 
' payment, or otherwise, by reason of such dis- 

honour, as he has under this Order for the recovery of ihe amaunt of such 
bill or note , 

7 [S 537 .] Save as fiovided by this Orler, the procedure in suits 
hereunder shall be Ihe same as the procedure 
in suits in tituted m the ordinary manner. 


Pt acedars m sms 


ORDER XXXVm 

ArreU and Attachment btfort /ndgment 
Arrest before fudjntnt^ 

1 . [Ss 4 / 7 , 478 ] Where at any slage of a suit, other tlian a suit of 
j the nature referred to rn section r6, clauses (a) 

cSVn,rf»™«hS„‘ •“(-». Court ...rthed, b, affidavrt'o' 

(or appoaiance otherwise,— 


(<z) that the defendant, with intent (o delay the plaintiff, or to avoid any 
process of the Court or to obstruct or delay the execution of any 
decree that maj be passed against him, — 

(f) has absconded or left the local limits of the jurisdiction of Ihe 
Court, or 
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(ii) IS about to abscond or have the local limits of the jurisdiction 
of tlje Court , or 

(rrO has disiosed of or removed from Iht, local licmls of the juris* 
diction of the Court his propcity or any part thereof, or 
that the defendant is about to leave Brilisli India under circumstan* 
ces affording tea‘Qnablc probability ihai the plaintiff wi» 

thereby be obstructed or delayed imhe execution of any decree 

that may be passed against the defendant in the suit, 

.. - ^ ^ to aiiest the defendant and bring him before 

the Couit“lo stow cause why he should not furnish securily for his 
appearance : 

Provided that ihe defendant shall not be arrested if he pays to the olBcet 
entrusted with the execution of the warrant any sum specified in the warrant 
as sufBviont to salisfy the plainufi’s claim , and sucli sum shall be held 
in deposit by the Court until the suit la disposed of or until the further order 
of the Court. 

Scope ~Where warrant has been lahen under rule 1, amount of security to be 
furnished is the amount meniioncd m the wairmi A I B Cal 73*““56C 
700 Court should exercise po»»'« '• der Order stt after satisfying that plaintins 
case IS finuta/aeit an ummpe 
iherc must be reason to believe 

real danger ihai the defendant - . . , , 

the Court A. I R 1016 Mad fiSa^SoMad J7 , see also 4 Lab L J 413 bale must 
be m fraud of creditors 36 C W N 46-A 1 R 1932 Cal 790 Prpvmciai 

Small Cause Court has no power to attach immovable property before judgment 
a8 C W N 16 The power of Court to issue simultaneous execution for artiest 
and attachment is ent'rely discretionary 84 Ind Cas 270 Aliachment before 
judwment does not rank in the same position as an attachment after judgment 
3 Pat 250«83 Ind Cas 4(3 

2 CS 4791 (0 Where (he defendant fails to show Such cause the Court 

_ shall order hiui either to deposit in Court money 

^ or other property sufficient to answer the claim 

against him or to furnisli security for hts appearance at any time when called 
upon while the suit is pending and until satisfaction of any decree that may be 
passed against bim in the suit or make such order as it thinks fit in regard to 
the sum which may have been paid by the defendant under ihe proviso to the 
last preceding rule 

dr-rSu oSh o' 0 defendant shall bind himself, m 

iSHSllfl 

fhe pUiS*”? hf ‘“‘In' of 

3 fS 480] (i) A 

Procedure on application 
surety 10 be discharged 


* any 
such 



0 33, r 5] 


TUB CUUB Ot Civil rKOCtDUKK 


:o9 


(a) On such application being made, tliL Coutl shall summon ilic defendant 
to appear or, if It ihinVs fit, ma) utue a tsarrant fur his itrcst m the first 
irstance 

(3) On the appearance of the defendant in pursuance of the summons or 
warrant, or on his \uluntar) suriindcr, tiic Court shall direct the surety to be 
discharged from hts obligation, and shall cull u^xin the defendant to find 
fresh security. 


Scope —A surely mease of aitcst before ju Igmeiit can set a dnclini,e under 
rule 3. Hut surety for due {xtfotnance ran rot lie graitcJ discharge A I K 
1929 Lah 43S-jO I’ L. K ijO, see also A I U 192911001 loo-ji Horn I R 
225 A surety IS rot d schar^ctl even ihc judf,niertHlct) or IS a lju I^c 1 insohcni 
A I U 192S Kan^ iv4«6Ran^ S41 Obli^anonof surety coiilmues esen ihcui,h 
U c panics 10 tl c sun ct icrcd inio a cnmpronisc o 1 the sitciii,th cf which a decree 
rspa'sed 43 M InJ Cas ^Gy.scealsoA 1 U 1928 Rang 1S4M6 Rang, 

24t Order of arrest under rule 3 ts tlle^a! A 1 R 19:9 Lah 163-30 p I.. 
R. 147 


4 [S. 431 ] W here the defendant fails to comply with any order under 
i-ioccJure .litre dclerJvil ma) commit liMii lo 

fads to furnish security Of find civil pruon until the I'cciiion of the suit or 
fresh security where a decree is {nssed i),,ainst the defendant, 

until the decree has been satisfied 


Provided that no person shall detained in pnv >n under this rule in any 
case for a longer p*tiuj than SIX m>nths norfir , lo i„er pen > I ih in six tveeks 
when the amount or vaue of the suti^ccl matter of the suit docs not exceed 
fifty rupees 

Provided also that no person shall be detained in prison under this rule 
after he has complied with such otdet 


AUdchntm Ptlart Judgwttt/ 


5 [Ss 433,4841 (1) Where, at any stage of a suit, the Court is 
j f j . satisfied, by affidavit or otherwise that the defen 

cS"pon£”.m;5h”Sur^5 dant. with mlent to obstruct or delay the execu 
for produciion Of property decree that may be passed against 

htm, — 


(a) is about to dispose of the whole or any part of bis property, or 
(^) 13 about to remove the whole or ,any part of his property from the 
local limits of the jurisdiction of the Court, 
the Court may direct the defendant, within a time to be fixed by it, either to 
futnivh security, in such sum as may be specified in the order, to produce and 
place at the disposal of the Court, when required, the said property or the 
value of the same, or such portion thereof as may be sufficient to satisfy the 
decree, or to appear and show cause why he should not furnish security. 

(2) The plaintiff shall, unless the Court otherwise directs, specify the 
property required to be attached and the estimated value thereof 

(3) The Court may also in the order direct the conditional attachment of 
the whole or any portion of the property so specified 

Scope —Under rule 5 attachment before judgment can be of property with 
or without the jurisdiction of the Court AIR 1926 Lah 330 = 27 P L R 
144 , A I R 1928 Lah 376 , A. I R 1926 B 278 , AIR 1931 Rang 
279 Rule does not contemplate attachment of property already disposed of 
A. I R 1928 Lah 772 The prcmsion of rule 5 can only be invoked if 
the Court is satisfied that the property is about to be disposed of wholly 
or partly A I R 1928 Lah 80S , see 'Uso A 1 R 1928 Pat 172, 73 Ind Cas 
721 = 5 L T 124 Surety is not discharged from liability though suit is o“ce 

dismissed for default, but immediately restored and decreed 8g Ind Cas. J7'=l3 
O L J 5*1 , sec also A I R 1927 Boro 84=52 8 31 , but see 82 Ind Cas. 4oi“47 
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13 * Nolhing III ihis order shall be deemed to empower any Court of 
Small Closes to make an order for the attach* 
Small Causes Court no lo jjjgjtofJOMHoyablc properly 
aiiach immovable property 

Kotos —Act I of 1926 by which rule 13 was added to order 3S is retrospective «n 
effect A 1. R 1928 Mad ii73«55M. L J 382 

ORDER XXXiX. 

Tempi RABV InjU/^csions and Inierlocotory Orders 
Tonporary Injundions 

1 . [S 492 ) Where in any suit it is 
Cases m which temporary proved by affidavit or Otherwise — 
injunct on may be granted 

fa) I bat any pr perty m dispute in a suit is in danger of being wasted 
damaged or alienated by any party to the suit, or wrongfully sold 
in execution of a decree, or 

(b) Ibai the defendant tbieatens, ot intends, to remove or dispose of his 
property with a view to defraud his creditors, 
the Court may by o'der grant a temporary injunction to restrain such act, or 
make such other order for the purpose of staying and preventing the wasting 
damaging, alienation, sale, removal or disposition of the property as the Court 
thinks fit, until the disposal of the suit or until further orders 

N B— For local amendment the AUahAbad, Calcutta, C P, Oudh, and 
Rangnon, vide in/ra 

• joverned by order XXXIX A I R * 92 ® 
Ordnr 39 applies to liquidation proceedtrgs 
d Cas 3100A I R 192& L-ih ;aS 

effect of injunction is to 
t which It IS issued are 
and (3J balance of con 

venience A I R I9j0 binu 3»7«ia/ «im t also A I R 19*6 Lah 

589 23 C W N 677"<6C loot A I R 1926 Cal 837“43 C L J 40S , 88 
Ind C-\8 581 , A I R 1927 Mad 188 , A I R 1929 Smd 182 .AIR 1928 
Sind S2 tio fnd Cas 621 (Nag ), 66 Ind Cas 161 , A I R *2 Lali 356. 7; 
Ind Cas 859-5 L T 195 AIR 1926 Pat 318-7 P L T 337 . 8? Ind 

Cas 88-6 T ah L J 298 , 81 Ind Cas 332=5 Lah L J 262 , A I R 1926 
Lah 435 A I R 1930 Lah loS , 31 p L R 58? . 89 Ind Cas 3zi«2r SLR 
170 , 70 Ind Cas 864 A I R J933 Lah 621 , A 1 R 1933 Lah 418 . A I R 
1933 LiU afia , A \ R a933 Sand 311 44 1 « j. k 

.11.?,“°?? do not east, mjniictioii haj no leeal 

effect 5t Ind Cas 108 , see also 46 Ind Cas 224*figfg) pat toi I 

order petmoner to furniih security to compensate Opposite party A I R 1024 Lah 

n^f A /‘n cbtatned without reasonable and nrobable cause is a 
• nting injunction 

53 Where dis 
should not be 
some cases it is difficult for court 
oexienl prejudicing case A I R 
, conditions applicable to perpetual 
^'“1932 A L J 803 Court has 
“ 71 -’ , of property to which j)ri»«a fane 

* Inserted by Act I of 1926 ~ 
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company IS cniitled 34 P L R 388= A I R 1932 Lah 437 “*4 Lal» 68 High 
Court has no po» er 10 grant injunction under Order 39 in appeal or revision from 
mofussal courts A 1 R 1933 Mad 500=56 M 563=64 M L J 112 Temporary 
inmnninn arimst Presi lent I ptisJativn Assembly resinining him from proceeding 

1=56 Bom 254=34 Bom 
ct suitors resorting to it 
lUo A I R 1928 Mad 

■ ■ . injunction on parlies m 

N 291 = 54 C L J 3*7 

282 Where demolition 
-lorary injunction should 
. mg before High Court 

^ P L. R 550 Temporary 

injunction if ' ULtil disposal ends vtith suit. and if ‘until further orders' on earlier 
date on Mbich further ordcra may be passed A 1 R 1930 All 387, see also 76 
lod Cas 126 Injunction to stop sale by creditors can be granted if claim is bona 
y ’ ■ ’ " • to suit ^ I 

• I y to whom it 

t A L J S19 

' * *ned AIR 

“ nent injunction 

r-*j. Ctof suit 43 

Ind Cas 24 Proof of waste is sufficient ground for obiamiug injunction and ap 
pointing Receiver 53 Ind Cas 760=10 U W 551 It is general principle 
restricting grant of temporary injunctions that equally eflicacious relief should not be 
obtainable by any other usual remedy A I R 1921 Nag 90 — 4 N L R 207 One 
subdordioate court has no po\er to restra n action of another subordinate court 
co-ordinate to Itself aP L r 716-63 I I Cas 465 Order 10 keep accounts and 
prepare nventory comes under il sruU \ i R 1923 Lah 48 = 72 Ind Cas 569 
Temporary injunction will not be alio ved if pernune it 1 ijunction cannot be granted 
73 Ind Cas 294 = 2 Pat L R 17 Where a person is beyond jui sdiciion injunc ion 
can be granted against him if he has submitted to jurisdiction AIR 1926 Pat 
171 = 6 Pat L T 540 Sale 1$ not vod where (here IS an injunction against aliena 
tion A I R 1930 Lah 858 , see also \ I R 1930 All 387 1 A I R 1929 Oudh 
255 , A I R. 1928 Lah 639 

2 [S 493 ] (0 In any suit for restraining the defendant from com 
mitting a breach of contract or other injury of 
any kind, whether compensation is claimed m the 
suit or not, ihe phinti^ may, at any time after 
the commencement of the suit, and either before 
in to restrain 
y complained 

_ j ^ of the same 

contract ot leLoJuia?, to the same laroperty or riglit 

(2) The Court may by order giant such injunction, on such terms as to 
the duration of the injunction, keeping an account, giving security, or other 
wise as the Court thinks fit 

• any such terms, the Court 

the person guilty of such 
Iso order such person to be 
, exceeding six months, unless in 


InjuQction to restrain repe 
tition or continuance of 
breach 


, • • remain in force for more than 

one year, at the end of which time if the disobedience or breach continues, 
the property attached may be sold, and out of the proceeds the Court may 
award such compensation as it ibinks fit, and shall pay the balance, if anj, 
to the party entitled thereto 

Scope — Temporary mandatory injunctions are not covered by rule 2 but can 
be issued under s 151 AIR 1027 Mad 201 = 24 L W 854 Inabsenceof strong 
proof injunction w 11 not be lasued for stopping share holders meeting A I R >926 
Smd 29s No injunction can be issued in suit for declaration that a candidate is 
C C H Vol I— 90 
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13 * Nolhtng in this order shall be deemed to empower any Court of 
Small Ciuscs to make an order for the atiacn- 
Small Causes Court no to tt of immosable property 
attach immovable property 

Notes —Act I of 1926 by which rule 13 was added to order 38 •* retrospective m 
effect A I K 1928 Mad n 73 «S 5 ’^I L.J 382 

OKDER A'XXiX 

TeMOoRARY INJU .CriONS AND iMiaRLOCttrORY ORDERS 
Ttmporary InjuncUotis 

1 [S 492 1 Where in any suit it is 
Cases in which temporary pjoved by affidavit or otherwise — 
injunci on may be granted 

(a) Ibatanypr perty in dispute tn a suit is in danger of being wasted 

darraged or alienated by any party to the suit, or wrongfully sold 
in execution of a decree, or 

(b) that the defendant threatens, or inlends, to remove or dispose of his 

property with a view to defraud his creditors, 
the Court may by 0 der grant a temporary injunction to restrtin such act, or 
make such other order for the purpose of staying and preventing the wasting 
damaging alienation, sale, removal or disposition of the property as the c >uri 
thinks fit, until the disposal of the suit or until further orders 

N B— For local amendment the AH-ihabad, Calcutta, C P, Oudh, and 
Raneoon, vide infra 

^ XXXIX A 1 R 1926 

, liquidiiion proceedirgs 

^ 1926 Lah taS 
effect of injunction is (o 
1 v>hich It IS is«ued are 
and (3) balance of con 

ventQnce A I R I9 jo bind 2»7 m 137100 w» also A I R 19*5 ball 

S at C VV N 677"46C iooi A I R 19*6 Cal 837-43 C L J 405 , 88 
Cas $81 , A 1 R 1927 Mad 188 A I R 1919 Sind i8z AIR 1928 
Sind 82 iioTnd Cas 621 (Nag) 66 lod Cas 161 , A I R 22 Lah 356, 7$ 
Ind Cas Sjg-j V L T 196 AIR 1926 Pat 318=7 P L T 337 85 Ind 

Cas 88 — 6 I ah L J 298 , 81 Ind Cas 332 = 5 Lab L T 262 , A I R 1926 

Lah 43S A I R 1930 Lab 108 , 31 p L R 58? , 89 Ind Cas 321 = 21 S I R 
. A ' R 1933 I-»l> 44 S, A I R 

1933 Lah 282 , A I R 1933 Sjnd 31 r 

'uJ-nEDOu l-ls uu legal 

eflect 5/ Ind Cas 108 , see also 46 fnd Cas 224 = fiQi8) Pat 303 . A I 
^ a* ’ dispute in suit* means property which 

Indian Courts can grant temporay 
mjunciions in a mandatory form 41 M zo8=6L W uo-aaM L T 118-ai tn/ 
Cas 384 . A I R ,926 Sfnd 201 l„ , case under Order LjJt hid not 

order petitioner to furnish security to compensate opposite party A I R 1934 Lah 

WK to ‘■'Strain should not be Ordinarily granted A I R 1933 Mad 103 

obtained without reasonable and probable cause .s a 
finding of fact A I R |^933 Lah 263=34 P L R 281 In granting injuiicuon 
balance of convenience should be considered A I R 1933 Nag 153 Where dis 

lid not be 
for court 

1931 Nag 106 In cases of temporary injunction, conditions applicable to perpetual 
injoncuons ar. to be applied A. I R 1933 All 86 =., 3 J A L J 803 Coot! has 
summa.y power to pass ttitoitiorder m respect of properly to which pnma fact 

* Inserted by Aci I of 1926 
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company IS entitled 34 P. L. R 388=.A I R 1932 Lali 437=>«4 Lah. 68 High 
Court has no power to print injunction under Order 39 in appealer revision from 
mofussa! courts. A 1 R ><>33 Mad soo»»s6M 563«64 M L J 112 Temporary 
injuncuoi against President, Legislative Assembly, restraining him front proceeding 
with certain Rill cannot he eranie 1 AIR 1932 Bom 166 = 56 Bom 2S4=“34 Bom 
. ct suitors resorting to it 

; ■ ■ , . ’ ■ . dso A 1 R 1928 Mad 

i ,■ , , .. injunction on parties in 

■ . .. N 291 = 54 C L. J 317 

. • _ ■ * . 282 Where demolition 

■ taraty injunction should 

, : mg before High Court 

. : ■ P. L R SSo Temporary 

. rtber orders" on earlier 

date on which further orders may be passed AIR 1930 All 387 , see also 7(1 
lod Cas 125 Injunction to stop sale by creditors can be granted il claim is bona- 
fide 127 Ind Cas 337 Injuiiciion can be granted only against party to suit \ I 
R. 1926 Lab 284=27 P I R tt Injunction IS binding on the party to whom it 
IS issued from the nine It IS communicated A I R 1926 All 457=24 A L, J 519 
Court should issue injunction where breach of plarntiCPs right IS threatened AIR 
1926 Mad 166 , see also I R 192S SioJ 82 In a suit for permanent injunction, 
temporary injunction should be issued if Its refusal would defeat object of suit 43 
Ind Cas 24 Proofof waste is sufficient ground for obtaining injunction and ap 
■ ” ■ • . . ^ * *,* principle 

not be 

■ . • I S 07 One 

te court 

^ A , - jnts and 

prepare loseniory comes un ter ih s rule \ I R 1923 Lah 48 = 72 Ind Cas 569 
Temporary injunction will not be allowed if permanent injunciion cannot be granted 
73 Ind Cas 294 = 2 Pat L R 17 Where a person is beyond jutisdiction injunciion 
can be granted against him if he has submitted to jurisdiction AIR 1926 Pat 
i7i = 6Pat L T 540 Sale IS not VO d where there IS an injunction against aliena- 
tion A 1 R 1930 Lih 858 , see also \ I R 1930 All 38? , A I R 1929 Oudh 
255 , A I R 1928 Lab 639 

2. tS 493J ( 1 ) In any suit for restraining the defendant from com* 

, milting a breach of contract or other infurv of 

,iZ°‘T Smmi™ “"J compensi.t.on .s claimed m He 

breach suit or not, the plaintiff may, at any tjme after 

the commencement of the suit, and either before 
or after judgment, apply to the Court for a temporary injunction to restrain 
the defendant from commuting the breach of contract or injury complained 
of, or any breach of contract or injury of a like kind arising out of the same 
contract or relating to the same property or right 

( 2 ) The Court may by order grant such injunction, on such terms as to 

the duration ol the injunction, keeping an account, giving security or othf»r. 
wise as the Court thinks fit ' 

( 3 ) In case of disobedience, or of breach of any such terms, the Cn.,rr 
prantinp an iniiinclion may order the nronertw of the petjQ^ gmRy 5 ^^ 

also order such person to^L 
ceding SIX roomhs. unless m 


ra„„ Htce Tor 
- .-V llie lnUncc, It 


ihe property atlachec 
award such compens . 
to the parly entitled thereto. 

Scop© —Temporary mandatory injunctions are not covered by rul» 
be issued under s 151 AIR lO*? Mad 201=24 L W 854 j/ ^ ““t can 
proof injunction will not be issued for slopping share holder's livcc 
Sind 295 No injunction can be issued in suit for declaration t ' 7 ‘926 


C. C H Vol I — 90 


'date 1 
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not cl ■ • Under rule 2 

Court ■ •• SA 599 = 1933 

A L J . . ‘932 A L J 

8o 3«A I R 1933 All S6 , sec also A I R 1933 Lali 1046 Delay is sufficient 
reason for refusing injunction 14 Lnh 33o«A I R 1933 203 

not pass order friiolously and vcxaliously IbtJ Where breach has 
committed, injunction though canno °^Where 

grant it in us inherent powers 34 Interim 

compensation in damages IS possible. u,wu.uble person .s competent A I R 

order restraining ik case of injunction restraining import and sale 

1933 Nag trade* mark fraudulent misrepresentation is not essential 

of goods as jgs L R 51 Party not carrying on business m British 

A I R 1932 Stnd 84-26 ^ L R 51- Person 


t j 1 \ . in terms in eranttng injunction 26 S L R 51. Person 

d^sobcyln'^ti' mmnctlan restraining alienation of property pending decision of appeal 


musX"punlS'“"A r R 1931 tah .0,^.2 Lah L J 309 

r-,r» iti-it «iiit would be mfructuous if no temporary injunction is issued is not 

20L Injunction can be passed 
of Court AIR 1934 Cal 402 
n with impunity A I R 1931 

Lah 30i*=i2Lah L j 309 . see aiso n . iv ly^y Mad S74=.5oM L J 401 


3 IS 494 ] The Court shall in all cases, except where it appears that 
^ the object of granting the injunction would be 

Before granting injunciion , „ injuno 

Court to direct notice to . 
opposite parly ‘ 


Scope-Court shouU is«ue imuncuon without nonce il object of injunction is 
' n Bur L T 227=1.64 Ind Cas 534 Order merely 


likely to be defeated by delay 
ordering nonce is not appealable A I R 1924 Mad 8^7 


4 [S 496 ] Any order for an injunction may be discharged, or varied, 
Order for injunciioi may be Of aside by the Court on application made 


set thereto by any party dissatisfied with such 
order 


Scope —Rule 4 s mended to cover mo cases vr* fi) order afterwards becoming 
unnecessary I arsh or unworlcable or 2) when urgent order fX parte is passed under 
rule 3 AIK i02<7 Mad ffo3 


IS 495 ] An injunction ditecled to a corporation is binding not only 
Injunciion lo corporaiion I''" corporation itself, but also on all 
nromber, and officers of the corporation whose 
"Wnfeta mv.,- . 1 , personal action it seeks to restrain 

9 Bur L T 247 = 38 Ind’^ci" ‘ 


r unneorporated bodies or assocniions 


Interlocutory Orderc 

6 [S. 408 ] The Court nay, on the application of any party to a suit 
Power to order imcrim sale Person named in such 

as It thinks fit, of any movrbir'nrirr" 
suit, or attached before ^judgment m 

and natural decay, or which for J' ^Peedy 

desirable to have sold at once ^ ^ sufficient cause tt may be 

R crop, A I 

rciir A t R jar,sd,c„„„ ciu be alLkSi in 


Detemion, preservation, ms- 7 [S 499 ] (i) The Court may, on the 
pection.eic of subject matter application of any party to a suit and nn 
such terms as It thinks fit,— ' ^ 
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(a) make an order for the detention, preservation or inspection of any 
property which is the subject mntter of such suit, or as to which 
any question may arise therein , 

(i) for all or any of the purposes aforesaid authorize any person to enter 
upon or into any land or building m the possession of any other 
party to such suit , and 

(c) for all or any of the purjKtscs aforesaid authorize any samples to be 
taken, or any ob>et\ation to be mode or experiment to be tried, 

. . le purpose of obtaining 

(a) I ■ I ^ fr^y» '■'iw/fl/ij mutandis, 

to persons authorized to enter under this rule 

Mutes. — here the question IS whether certain structure IS old or new commis 
son must be issued under th s rule 37 C \V N 143 Inventory of property can 
be made 32 Ind Cas 33 As iCi^ards order of production, vt /e, 30 C L J 
64 = 53 lad Cas 4. 

8 [S500] ( 1 ) An application by the plaintiif for an Older under rule 6 

j or rule 7 may be made after notice to the 
Application for such orders 1 j ^ . , , , ^ .1 

to be after nonce, defendant at any lime after institution of the 

suit 

(a) An application by the defendant for a iik** order may be made after 
noii-e to the plaintiff at an> time after 'ippe'irance 

Scope —Improper lela> deprnes 1 ,,bi of mterlocutor> ijuicion A 1 H 
1933 S nd *6 = '’6 & L It 333 

9 [S501] Where land paying revenue to Government or a tenure 

, liable to sale 1$ the subject matter of a suit, 

P”>y possession of such land or 
the subject matter of suu ^ "'Slefls >0 pay the Goveriituonl reienuc, 

^ or the rent due to the proprietor of the tenure, 

as the case may be, and such land or tenure is coQsequently ordered to be 
sold, any other party to the suit claiming to have an interest in such land 
or tenure may, upon payment of the revenue or rent due previously to the 
sale (and with or without security at the discretion of the Court), be put in 
immediate possession of the land or tenure , 

and the Court m its decree may award against the defaulter the amount 
so paid, with interest thereon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereon at such rate as the Court 
orders, in any adjustment of acounts which may be directed m the decree 
passed in the suit 

10 [S 502] Where t e subject matter of a suit is money or some 
, . other thing capable of delivery, and any party 

^Depmu, of money, etc m ne,. to admits that he hold? such money or 
Other thing as a trustee for another party, or 
that it belongs or is due to another party, the Court may order the same to 
be deposited in Court or delivered to such last named party, with or without 
security, subject to the further direction of the Couit 

Notes — Admission under Order XII, r 6 if insufficient it is also insufficient 
under Order 39 rule 10 A I R 1937 Sind 33 = 97 Ind Cas 623 

ORDER XL 
AppJintmtnt of Receivers 

Appo.nlmcm of recces ‘ SOS] (■) Where rt appears to 

the Court to be just and convenient, the Court 

may by order — 

(a) appoint a receiver of any ptopeiiy, whether before or after decree. 
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• ■ ~ 'nder rule 2 

, li j99«i933 

J32 A. L J 

So3=A I H 1933 A» S6 , see also A I R /g33 Lah 1046 Delay js suffiaent 
reason for refusinij injunciiou 14 I ah 33o*3A I R >933 Lah 203 Court sl^la 
not pass order frivolously an 1 vcxatiously Ibsl Where breach has alrMdy been 
committed, injunction thouRh cannot be Rranted under Order 39 rule 2, 

ni 

iota Naff ej-al NL°R 332 Incase of injunction restraining import and sale 
1933 XMag oas»2» n 1- r mark fraudulent misrepreseniation is not essential 

Pi/-» ihi» suit would be infructuous if no temponry injunction is issued is not 
inunction AIR 1933 Lah lot Imunctvon can be passed 
bfcTnseJfir pan.i" .t mas, be by Ord« .1 Co„.' A I R .534 Cil 404 

Arsons should not be ilb»edfo disobey iniunclion with impun^ I R 1931 

Uh aol -'4 1-4'’ ■- I 3 °’ see also A I R 1916 Mad sy4-!oM L J 401 

3. IS 494 ] The Court shall in all cases, except where it appears that 
the object of granting the injunction would be 
Before granting injunction , jnjunc 

Court to direct notice to , f,.. 

opposit. patty ' _ 

Scope— Court shouU is«ue tmunciion without nonce li object of injunction is 
likely to be defeated by delay 13 Bur L T 227«-64 Ind Cas 534 Order merely 
ordering notice is not appealable A I R 1924 M^d $$7 

4 [S 496 ] Any order for an injunction may be dischirged, or varied 
Order (or njunciioi n -ty be s®t aside by the Court on application made 
d scharged varied or set thereto by any party dissattsi ed with such 
aside order 

Scope — Rule 4 s men te 1 10 cover t »o evses «// fi) order afterwards becoming 
utvweceasaiy harsh or un vork-ible or (s) vhen urgent order ejr barte is passed under 
rule 3 AIR ,529 "Mid 803 

5 IS 4951 An injunclton directed 10 a corporation IS binding not only 

inmneton ,o corporation •?"’ “'POratinn ilseir, but also on all 
bindios 0.1 officer. menrbws and officers of the corporation whose 

Notea 1 . P®tsonal ncUon It seeks to restrain ® 

9 Bur L T 34? - 38 “/'J' '* ‘5’,"®’’“'''' ^ Bodies 


I bodies or assncptions 


InterJotutory Orders 

e IS 408 ] The Court nay, on the application of any party to a suit 
Power to order interim sale person named m such 

as It thinks fit, of any movable m^S^^bLrrhf 
suit, or attached before judgment m such^’suit wh^h of such 

and natural decay, or vvhich for ^ k j ” subject to speedy 

desirable to have sold at once ^ sufficient cause it may be 

R A I 

revision A 1 R 193213!) 51 'vunout juris liciion can be attacked m 

Deieniion. preservation, , ns 7 [S 499 ] (0 The Court may. on the 
pection.eic of subject muter application of any party to a suit „ 

of such terms as U thinks fitj-. 
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(a) make an order for Ihe detention, preservation or inspection of any 
property which is the subject matter of such suit, or as to which 
any question may arise therein ; 

{b) for all or any of the purposes aforesaid authorize any person to enter 
upon or into any land ut builduig in the possession of any other 
party to such suit : and 

(c) for all or any of the purposes aforesaid authorize any samples to be 
taken, or an) otbervation to be made or experiment to be tried, 
which may seem necessary or expedient for the purpose of obtaining 
full information or evidence 

(a) The provisions as to execution of process shall apply, mulaiis mulandis, 
to persons authoruid to enter under this rule. 

Kutea — Where the quc&lton >s whether ceii-iin struciure IS old or new commis* 
sion must he issued under ih s rule 37 C W N 143 Inventory of properly can 
be made. 52 Ind Cas 33 As ic,,ards order of production, vtiif, 30 C L J 
64-52 Ind Cas 4. 


8 [S 500.] (t) An application by the plaintiff for an order under rule 6 
. . , . or rule 7 may be made alter notice to the 

10 be after notice. defendant at any time after institution of the 

suit 


(2) An application by the defendant for a lik** order may be made after 
notice to the plaintiiT at an) time after appearance 

Scope —Improper <lela> deprives Ushi o( interlocutor^ injunction AIR 
1933 Sind 26 s=26S L R 33} 

9 [S 501] Where land paying revenue to Government, or a tenure 
, liable to sale, is Uie subject matter of a suit, 

>he parly m possession of such land or 
<h« subjecl ti alter of w[t ‘'"“J* P;!" Govetiimerit revenue, 

' or the rent due lo the proprietor of the tenure, 

as the case may be, and such land or tenure i> consequently ordered to be 
sold, any other party to the suit claiming to have an interest m such land 
or tenure may, upon payment of the revenue or rent due previously to the 
sale (and with or without security at the discretion of the Court), be put in 
immediate possession of the land or tenure , 

and the Court in its decree may award against the defaulter the amount 
so paid, with interest thereon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereon at such rate as the Court 
orders, in any adjustment of acounts which may be directed in the decree 
passed in the suit 

10. [S 502 ] Where t e subject matter of a suit is money or some 
, other thing capable of delivery, and any party 

Depos.t. of mo„.y, etc m , be, etQ admits that he holds such money or 
Other thing as a trustee for another party, or 
that It belongs or is due to another party, the Court may order the same to 
be deposited in Court or dehvexed to such last named party, with or without 
security, subject to the further duection of the Court. 

Notes — Admission under Order XII, r 6 if insufficient it is also insufScient 
under Order 39 rule 10 A I R Sind 2S»97 lad Cas 623 


ORDER XL 
AppJintmtnt of Rcctivtrs 

Appomiuicm of recc.ver. ,^ 03 ) (.) Where It appears to 

the Court to be just and convenient, the Court 

may by order-— 

(n) appoint a receiver of any property, wbelher before or after decree 
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4) remove atiy jjerson from Ihe possession or custody of the properly , 
(e) commit tlie Same lo the possession, custody or ravnagement of the 
receiver, and 

(rf) confer upon the receiver all such powers, as to bringing and defend 
mg soils and for ihc realuation, management, prolecuon, pm* 
servation and improvcoieni of the property, the colJection of 
the riinis and profits thereof. tl«e anphcaiion mj disposal of 
such rents and proftis. and Uie execution of documenls as the 
owner himself has or such of those powers as the Court 
thinks fit, 

(a) Nothing in this rule shall authoruo the Court to remove from the 
possession or custody of ptopctiy any person whom any par*y to the suit has 
not a present right so to remove 


Beoewer — Receiver is not a judicial officer and ennnot act as Judge m Court 
A, I R iQig Bom ^78“* 3* Bom L R io8l Remedy is derived from English 
pracUce A I R 1927 All 419 Court can or ler even m declaratory suit 

67 Ind Cis 383 Court has summary power 10 pass order in respect of ptopciy to 
whicli/wiw/a^^^ company 14 cniiiled A 1 R 1933 Lah 437 Receiver is a public 
officer 3SC W N 161-S8C 850, 57 C iia? 

■When oan ba appointed —Receiver can be ippom cd when n is just and 
convanient A 1 R 1932 Mad i93«6i M 1. J 904 There most be danger of 
waste OP desirucuon of properly AIR 1933 Smd 231 , seeaU23+ C vv N 440, 
A. I R I9i9 Lah 497 . A I ^ *9»8 Mag 93 , 45 Cas 384 • 
48 Ind Cas 152, 44 D 737*»57 fnd Cas S53 » 4^ M L J I33"‘79 
Ind Cas. 561 Where Uiete are rival claimants anpomiment of Receiver is proper 
A I R 1917 Pat 220-8 P L T 455 Receiver cannot be appointed to ascerum 
the real income of property 89 Ind Caa 943 Omission by executor to jubmit 
invento^ and account is good ground for appoini ng Reecivei AIR 19*7 Raug 
135 — 6 Bur*L. 1 13 Eve 1 in s mole claim for money Recover can be appointed 
AIR 1929 Mnd 1S4 52 M 038 \ exccuii s Court can appoint *v Receiver for 

realisation of properly Outs le jurisd ct on 61 ltd Cas 753 As regards Courts 
power to appo nc Race ver 1 other casc> V 1e $5 C 249 — A I R 1928 Cal 2j6 . 
A I R 1^7 Lah 6s 9® I I Ca« -11-2OI L R 576 5? C 5I3-88 Ind Cas 

SiQ 30 C W N 8t8 (.1 C) 47 A 385-5*1 V- *6 78 Inrt Cas 84-18 S L R 

30J 73 Ind Cl* 600 5 / all I J 533 Appo mmem of Rece ver for equitable 

fS “ ? H «■' > s BOoi* tlioukh coll cry w s.iuatc oulside 

limits of itsjursdctOi \ [ R 1930 Cal 50a S7 C C W N 25S 

1 Receiver is appointed by Court, he takes 
Court 71 tad Cas 293-43 ML; 2II 
property o( the judgmcni debtor does not 

ift rse,ST„7er'a" S^f'Ttta^ 
- '‘’'™'S7*‘?9foMarr% 

sts must be respected 

, , • ” of Receiver AIR 

•197 no tata <ta'pt.ssSs™“„t7S:“=r 

jas^beett aettuUv app„.„.ed a„tlt°"SfcS g'c W“"A‘' 3l4rrL 

.926Cal tola ‘ « 

Disoretioa of Court —Court has 
exetctstd A I ” ' ' “ 

562 , 38 C W 
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I iCiv isj . '.yC L ) 5 7-j*trd C\\. 6ij , /> C \V N Ci«A I U 

I9j2 I* C m , A 1 It t)3JLih BS . V 1 K »933 9* l'“> Receivers 

S>) vi Tcrcni Cojiii cAim )i l>5 ■»! jjomicj for Mine piopcri) A I K j >33 Lili 671 

Dischorgo of Reccivor —Itis functio it co muuc unlil ijisclnr^,c \ S) InJ Cat 
9 jJ“ 6 La’i 442 , see aUo 61 InJ Cat 562«»i3L. W 367 Nci her a decree nor 
the pcndc-ic) of the a] pe-il against U at decree will put an cni to the luiliorny 
of ihc Kcceiicr apixjnleJ to cu Icci rents 33 tnd Cts &> , see also 20 C W N 
7-;,55liJ Cat. 40505 I'lt L J 513. A I U 49.9 Uoin 279031150m L U 320 
Co»n appointin,; a Kcccocr can also dit »>ts hint. A 1 U l<)3i All 72 , 75 hid 
Cat £5^ , but see 31 Ind Cas <>o3 A Receiver should be discharged if he is found 
to be mcapaVe. I R 1929 Tat <14 

Who can bo oppal 
ball. Tv) llui for such 
l9.b Cal 5;3-53 C 

53 C 3i9*»A I U iq.GCal 593 , aS C W N $6 A person who is guardian of 
an tacapaciialed defeniaat it a su t it not al« i)s dis juiliHcd t > be a Receiver 35 
tnd. Cas 9 j 9*4 L \V 26> Hie ap,>oinimcnt of a Receiver lies in the discretion 
of die CoJit. G bah 74^S3hil Cas. 562 Cte htor s wishes arc cntiilcd to great 
weit,htinappc>TUng Hccciaer A.bU i929l‘at 114 

Powers of &oCGlver —Ucceivcr IS the tcprescnivtivc an 1 ollicer of Court He 
IS tiic hand of Court A I R 1923 Cal 402 A Receiver ln» note but expressly 
.^ranted powers Whatever lao^er he cscic scs arc delegate I uvers of ihe Court 
which u csprcssi) giv-s 'o h m . Ii d tav >3 see ils > ■ 1 In I Lav 6jO" 50 I A 
77«SoC 33a-sa C W N I (I C , C W N 413 & »om b R 

t>5a 0 C The |>Oj»<.v»oi of 1 <. Uv eiver aid ugh n as use the possession 
of the Cour IS aUo it e tki sets > 1 >f all lUc | arnes 1 > the su 1 accord ig to their 
title tiQiSj M \V V 6h3»4; Ini Cas tq 1 t.rson appainted as ofheer of 
of Court can not pledge ere Ut >f n tivi lu il piny A I R 1929 Cal G34 Receiver 
contmues till discharge though suii is dismissed m appeal A 1 R 19^0 Mad 67 — 
$2 M 967-57 M b J 668 A Receiver can bring a sou for recovery of rent which 
accused • Cas 785 

A private * is not 

bnowo ti • by term 

ofhisap( hich he 

holds the appointment 30 M b J 456-32 lud Cas 207 A Receiver appoimcd 
to collect outstandings has power to file suns though the suit in which he was 
appointed has terminated m a decree or an appeal is pending from that decree 
not necessary for giving nonce to quit 
occupation when the Receiver is given full 
• 3as 92 Position and duties of common 

J - of Receiver of property appointed by Court 

are analogous 59 C 961 — A I R 1932 Cal 275 

Pnma facie case — Plaintiff must show /r»na/arrr good title and strong case 
for appointment of Receiver AIR 1928 Mad 8l3°3io5ind Cas 167 , A 1 R 
igaSSind 83 , A 1 R 1926 Smd 37=-’oS L R 201 = 89 Ind Cas 104, 3P L T 
466=68 Ind Cas 656 , 43 fnd 550 , 69 Ind, Cas 361 

Meaning " 

‘ Receiver ' 1 • 

sub'section (2) . ^ 

of It prior to the passing of an order appointing a Receiver 33 C 319 = A I R 
1926 Cal 593 

.Receiver should not be appointed on 
ang 271 Receiver can be appointed 
1927 Sind 210 , see also A I R 
1929 bah” 780 , A I R 1929 Mad 138 , A I R 1927 Sind 230 , A. I R 1926 
Cal 1006 A I R 1926 Cal 978 , 87 Ind Cas 375 , $5 Ind Cas 737 , S6 lad Cas 
8^9=47 C 418 , 43 Ind Cas 533 , 33 Ind Cas 691 Receiver can be appoinieJ m 
suit by simple mortgagee A I R 1933 Mad 570 (F B) = 55M b J 223 , AI it. 
193J Mad 447 , butsee M P b T $25= A I R 1932 Pat 360 Equuable mart 
gagee is entitled to appointment of receiver AIR 1932 Lah 82 Receiver in 
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b) remove any i)eT3on from ihc possession or custody of liie properly , 
(f) commit the same to the posse«sion, custody or mtingement of the 
receiver j and 

((f) confer upon the receiver all such posrers, as to bunging and defend 
ing suits and for the rtiluation, management, protection, pre 
servation and improveiaeiU of the property, °f 

the rents and profits thereof, the anphcaiion tnJ disposal of 
such tenia and profits, and the execution of documents as the 

r«net lumself has. or such of those poirers aa the Court 
thinks fit 

(at Noihine in Una rule shall authoiire the Court to remove from the 
posWjion or custody of proptily any person whom any par y to the suit has 
not a present right so to remove 

'*■ ct as Judge in Court 

, derived from English 

. /en in declaratory suit 

respect of propeiy to 

wmuijy/* V 7 jUceiver isapubhc 


48 Ind Cas 151, 13 727=57 Ind Cas 553, 4& M L J 133-79 

Ind Cas, 561 Where there are rival claimants aDpomiment of Receiver is proper 
A I R loa? Pat a2o=8 P L T 45s Receiver cannot be appoimed to ascertain 
the real income of property 89 Ind Cis 943 Omission by executor to submit 
^ Receiver A I R 192? Rang 

• y Receiver cm be appointed 

« aurt can appoint a Receiver for 

Cas ?S3 As regards Courts 

power to appo nt Recc ver , other case, V <fe 55 C 349-»A 1 R 1928 Cal 256 

AIR 1977 Lsh 6j 90 1 d Cas ^ii-26P L R $76 53 C 5I3"«88 Ind Cas 

830 30C W N E^i8 (P C) 47 A 38S-52I A 262 78 In t Cas 84-18 S L R 
303 73 loU Cas 600 5 Lah L / 533 Appointment of Reee ver for equitable 
execution by Calcutta H gl Cou i s good tliougU coll ery was situate outside 

Inrns of itsjurisdict on A 1 R 1930 Cal 502-57 C 964 = 34 C W N 238 

IS appointed by Court he taW^e 
possess on of the properly on behalf of Court 71 Ind Cas 2 q,= 4 3 jJ’ LV211 

ebtor does not 
lossession ofa 
nt of attach 

oa .na ws s!0-,3 M L I 3I1.,7 M ,, i i „ 

Ind Cas, 632 , 71 Ind Mad 4 , 79 

A J R 1933 lah 671 must be respected 

1929 Mad 184=52 M 93 Receiver A I R 

meni of Receiver A I r 1037 pat ao7 Tli,* ,..i» .1,,, a>l«cted by appoint 
ray not be disturbed wnhomiLve dS noT^applu ,o bnd pm?es°Snt°f 5'“"'" 

hes^been actually appa,„.ed and „ ,0 anJKssiia SJe “vN^s^^cT 

eaetS^°'S‘l R.°9i“‘'LMj“?5i6B™‘'L J “f""? p“l R^iaS-ls 
56a,a8CWN 86-„,„| c'a, 783 d/lSl ’c.s ,^s7„*d"cL'f„ .'"S 


can be appom ed when it is just and 
i L I 904 There must be danger of 
jjjSind 231 , see'ilso34 C W N 440, 
R 1928 Nafc 93 , 45 Jnd Cas 234 , 
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InJ.Cav.5S3, :3c L J 567-34 InJ Cas frjj , j6 C W N 6*2(1’ C)=»A 1 K 
1932 r C »gi , A I U iQji L\h S2 , A I U 1933 KaOh' 94 l«o Ucctucrs 
1 j> J acrcni Cojnv can oi be ai pomicj for samt proj>cfi> A 1 U J 733 Lab 671 

Dischargo of Bocelv or —H»v fonciioas continue muil <ilscln^^,c I S9 InJ Cas 
932«6 Lah 44* ,vcea[io6t Ind Cai 561—13 L. \\ 367 Nenher 1 decree nor 
^e pcnJeac> of the a;>pc.a] ah^'nvi that decree {lui an cni to the luiliomy 
of ihc Receiver apjwinlcd I also so C W N 

7S9 , 53 Inl Cas. 405-s I -31 Uom L U 320 

Co-n appanting a Keceut >3* All 73 , 75 InJ 

Cas. S;S : but see 3t InJ Cas 9o3 A Receiver should be discharged if he is found 
to be incapa’j’e. A- I R 1939 Pal tl4 

Who can ba Qjipoliitcd — Pait> or his a;;cnt cm be appointed A 1 R 1929 
Lah 7^9 bui for such appaintn'C'-t consent of the o her party IS required A I R 
19.5 Cal 593-53 C 319 , A 
53C3«9-\ I R 19.6 Cal 393 
an incapaciiaied dcfcndanl in • . 

Ind Cas 939-4 L \V 285 . • ,,x, .. w . . . 

of the Court 0 Lah 74«*S31ud Cas. >62 Ctcdiior s wishes ntc entitled to great 
weight inappoinling Receiver <V L K 19:9 Pat 114 

Powera of Receiver —Receiver IS the represent viivc nil 1 utliccr of Court fjc 
u the hand of Court A I R >923 Cal 402 \ Receiver hi» no iw but expressly 

„ramed powers. Whatever poacr he cscic ses nre lelc^nicl owtrs of the Court 
wind) U caprcssl) Livs <0 him tjind t i' gt sec nlsj , 1 In I La-* 6jO-5ol A 
77-50C 33S-36 C W N i (I C .> C \V S 413- 6 Horn L K 
tl53 (P C The [0 es» >> of 1c Uc civer iltUout,! 11 n seiise the possession 
of ihc Cour IS nlso 1 c 1 u>sess >v if nil lUe j nines to the su t n cord ig to their 
title (1918J M \V N 0*3-49 Ini Cns ky 1 vrson npiomtcd ns officer Of 
of Court enn not pledge ere t t of mdiv luvl ^ vriy \ 1 R 1929 Cnl 6 j 4 Receiver 
continues till discharge tliouch sun is dismissed in appeal A I R I93® Mitd o?** 
52 M 967 — 57 M L J 068 

accused one prior to lus * 

A private Receiver deriving 

known in India 40 Ind w-* • . r . , ^ , 

of hit appointment , subject to any subsequent change by the Court under which he 
holds the appointment 30 M L j 456-3* lod Cas 207 A Receiver appoimed 
to collect outstandings has power to file suits though the suit in which he was 
appointed has terminated 10 a decree or an appeal is pending from that decree 
33 Ind Cas fp Special leave of Court is not necessary forgiving nonce to quit 
or to sue for compcnsution for use and occupation when the Receiver is given full 
powers JO Bur L T 244 = 38 Ind Cas 92 Position and duties of common 
manager of estate appointed by Court nnd of Receiver of property appointed by Court 
are analogous $9 C 961 — A 1 R 1932 Cal 275 

Frima facie case — PlainufT must show /r/'R<2/ci»« good title nnd strong case 
for appointment of Receiver AIR 1928 Mad 813= 106 Ind Cas 167 , A 1 R 
1926 Smd 83 , A I R 1926 Sind 37=-’o SLR 201 = 89 Ind Cas 104 , 3 P L T 
466=68 Ind Cas 656 , 43 Ind Cas 550 , 69 Ind, Cas 361 

Meaning of words— Person in clause (b) denotes a person other than a 
•Receiver" A I R 1924 Mad 614=46 M L J 196=78 Ind Cas G25 Person m 
sub-section (2) denotes persons intrusted in the property and in possession or custody 
ofitpnor to the passing of an order appoinung a Receiver 53 C 3tQ=A I R 
1926 Cal 593 

, Receiver should not be appointed on 
ang 271 Receiver can be appointed 
, „ . *927 Smd 230 , see also A I R 

1929 Lah 780 , A I R 1929 Mad 138 , A I R 1927 Smd 230 , A I R 1926 
Cah 1006 , AIR 1926 Cal 978 , 87 Ind Cas 375 , 85 Ind Cas 737 , 56 Ind Cas 
^ 4 tS , 43 Ind Cas 533 , 32 Ind Cas 691 Receiver can be appomied in 
^ ^ 1933 Mad 570 (F B)=55M L J 222 , A I R 

^ 5*5= A I R 1932 Pm 360 Equitable mart 

gagee IS entitled to appointment of receiver A I R 193a Lnh 82 Receiver in 
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morlgage suit must make over income of the property towards mortgage due tn 
preference to ass nof M •,6?=A I R tOJt MaJ 626 Receiver can be 
appointed afic ’ appointing a 

Receiver in ese t a party to 

the suiL 4 I’ ■ . • • s asked to be 

appointed m a „ ^ 0^ ^bc morl 

gigce 23 C L J 44a=»34 Ind Cas 405 

Partition suit— The Court can appoint a Receiver m a pending partition suit 
between co-o\sncrs or CO sharers (or the protection of ijte property in ‘be 

prevenlion of an imury lo sucli propoly A I K 1916 SiniJ 37-20S L R 201- 
89 Ind Cas 101 I'lainliff must shnv firiita facte care and danger of naste 72 
Ind Cas S69 The Court should appoint a Receiver, m a pail.tion sun between 
members or a )omt family only by consent and especally »te« the family property 
consists of land 55 Ind Cas 817-22 Bom L R 217. seealso IS Ini Cas 93- 
3 Pat- 964 t 

Trust -When a Receiver can be appointed vi^ 3; C W N ibn P C . A. I 
R 1917 Sind 337 , A I R 1926 Cal 1092 29 C W N S36 . 68 Ind Cas $65 

Suit or agamatBooaiver -Leave of Court essential for Receiver ‘o sue or 
b-sned A 1 R 1918 Rang 175 = 6 Rang 263 , see also A ' J91S Pat 321 . 
A I U 1927 Pat 297 , 73 Ind Cas -» 56 o 44 M L J 4 * 7 * Cas 441 , 69 

Ind Cas 393 

Atjnfial— No anneal lies from order removing a receiver from office t^jr 

^lVe“:a\;f"lV.llra^E"ifs 1 .onfdL^pp’Jk.d.sap A I U .932 

Pal 360 

2 rs 503 Cl. (dl 1 Tlic Court may by general or special order fix 
'■ ^ the amount lo be paid as remuneralion for 

Remuneration senices of the receiver 

N B —For local amendraeni m Ringooo, aide tn/ra 

Kotes— VideA 1 R 1931 Mad 36-59 M L J 833 A t R I 93 i Mad 

500 9t Ind Cas 54 |9o Ind Cas 492 

. 3 [S 503 second Part 1 Every receiver 

^'*‘‘** so appointed shall—' 

(0) furnish such security (if any) as the Court thinks fit, duly lo 
account for what be shall receive m respect of the property 
(6) submit his accounts at such periods and m such form as the Cnun 
auects , 

(c) pay the amount due from him as the Court direct* and 
Wbartsponsifefntany^s^^^^^^ bf h« w.lfnl 

..7f°scf*o:octr2™3r“nTcari^^^^^ ' ‘5^? Cal 

A 1 R 1931 Mad 760 , i=ra”soS4rnd‘^?as'i’„7‘‘“'‘’'“" '«P<>“,bIe to Com, 

Enforcement of receiver s 
duties 


■> 207 

4 Where { 


'“'coS,t“d,™ct?,‘of ■" « ‘be 

fails to pay the amount due from htm as thn Court directs, or 

>*' bis wiirul default or gross 

r re'c7.t'“" STay r “b"7ce^(,fa%rt? 
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N B— ForlvaJ \rjCTli"Cnni Mi IfW, »iJc *«/' * 

Nolos.— *\-I K I93t M »«3 7f>o ; 55 7 nl Cii »3 . Cii 

5 . LS. 504 1 Where the pio,icn> i« land luc lo t’le G jicrn* 

^ *• ‘ n.cnt or land of which the fc\cn J-* hai hccii 

Wlici Collector ruj be ajv ^siuncd or fedccoicd, and the Cjuti coinicri 
poa ed rectutr. |j,g ,nicrcU» of ihoje coiccrnci will be 

nroniolcd b) me manajcn.crt of the Colkclor. the Court nu;. with the 
coifc-rt of the Collector, aj potnl hiia to be tccetrcr of such proprit). 

ORDllR XU 

fnnt Original 

1, IS 541.1 (t) Kitr) aii>cal »hall »»e picfcrtcJ in the form of i 
laeirotandari cd l>) the afpilUni or hu 
Forn of appeal p’caJtt and pictc''tcd to the Court or to such 

,, , cTicct at It appontr in this IkIuIT I he memo* 

,.nJu.n.’nll l,= «C4..,i..icll.) .cpy or ll>o 

decree aj ,>cilc 1 fro Ji a 1 1 (unlc«» ihc \i pellaie 
Court dispenses therewith) of the jnl>m'‘ it on whi h it is f > tnj* i, 

(a) 1 he memorandum shall let f>rth, cof«fi'cl> an 1 un Icr tlhiincl li(.aiU, 

Co,..-,,. ofme-oorarJunL '''' '* ^ 

fro 11 wiih jut iny atnument or narrstive , an I 
such grounds shall be numbered coniccutiic)> 

N B —For Ixal imenJinenn m Uitmtc, 'fi tr i' i > 1 it nu ran vi le I'l/n 
Hotca— Copy rneini copy Oil> reit i,c t \ I It i)}>l »li 771 Copy of the 
decree should be produce 1 A I U loro ttan^ i’'' \ < 0, v of fm i1 j 1 nent shoii! 1 
only be filed A ( H. i<)jt Ijvh ioi lul^men ' mcitK lUc ^ xicn cm f the finil 
adjudicature of ihe ri„lu$ of pamc* \ I It t )io I »b 4S1 Titn f)r »i tm 1 

copy of the decree an 1 jjJc'np'tn ihoul M>c c\cl I U ( 31 < S ttjl’ C Coin 

can dispense with film j cop) of 01 \ I it lOiHSi 131 

2 [S. 542 1 Thu appellant shall not, except by ka^c of tin. Court, urgu 

, , , or be heard in support of any uiomul of uliiec 

^G,«. 05 «l.,chm„UnU., ,|.l nu,..,r-.„Jum of 

appeal, but the A| pcllatu Court, in deciding 
the appeal, shall not be confned to iht (^rouidi of < l>j clioii ^ut forth in 
Ihe memoran'^um of appeal or taken by kavu of tl <• Court undur ihn rule 
Provided that the Couit shall n< i rest its derision on my oilier eround 
unUss the parly who piay be affected thereby has liad a sulli lunt opporluniiy 
of contesting ihe ease on that ground 

Kotes — Vomls not raised m memorandum of appeal should not be gone into 13 
C W N 559 , ste also AIR 1919 Lah 548 , A 1 R 1929 Mad 573 , A I It 
1926 Lan ir , SStud Cas 6^1 , 68 Ind Cas 227 New ground can be heard if 
evidence IS on record or when the ground raises legal quest ons ii L, W 611 = 17 
Ind Cas 800 , see also A 1 R 1931 All 556 One appellant dying other can rely 
on hi5 grounds 33 C \V N ijo Additional grounds can be filed after period of 
hniiiation with Court s permission AIR 1931 Rang 314. 

3 . [S 543 ] (i) Where the memorandum of appeal is not drawn up in 
ncKcuon or oraendment of ■».»»« herembefoto prescribed, it may 
mmotandura be rejected, or be relumed to the appellant foe 

the purpose of being amended within a time to 
be fixed by the Court or be amended then and there. 

(a) Where the Court rejects any memorandum it shall record the reasons 
for such rejection 

fi) Where a memorandum of appeal is amended, the Judge, or such 
officer as he appomU in this behalf, shall sign or initial the amendment. 
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N B —For Ig?a! imcnclcneiu m Atlahibtd Bombay and Oudli, vide irtfnt 
Notes “^Usdescnpiion of respondent cm be amended 21 C W N 774 
Tmic barred appeal cannot be rejected 60 Ind Cas 493 Amendment cannot be 
allowed after great delay AIR 1926 Lab 626 Jnsufficicnily stamped appeal 
can be rejected A I U 1979 All 75 

4 [S 544] Where there ato more plainttffs or more defendants than 
one in a suit, and the decree appealed from 
One of several phiinifis or proceeds on any ground common to all the 
defendants may obtain rever plaintiffs or to all the defendants, any one of 
sal of whole decree where jjje plaintiffs or of the defendants may appeal 
u proceeds on ground com whole decree, and thereupon the 

appellate Court may reverse or vary the decree 
m fa\onr of all the plaintiffs or defendanU, as the case may be 

Notes — Rule 4 does not apply when one of the appelhnts dies AIR 193-1 
• • f n r o* all <*in be nassed A I R 1929 

j igu All 7/0 , 

at IS doubtful 
les IS brought 
AIR 1926 

• , \ I R 1926 

I i 1 Ind Cas 184 

d Cas 973 , 

23 C W N“372‘,6olnd Cas 460 . 35 Ind Cas 547 


Stay of piocetitngs and of cxtcntion 

5 [S 545] (1) An appeal shall not operate as a stay of proceedings 
under a decree or order appealed from except 
stay by appellate Court appellate Court may order, not 

shall execution of a decree be stayed by reason only of an appeal having 
been preferred from the decree but the appellate Court may for sufficient 
cause order stay of execution of such decree 

(3) Where an application is made for stay of execution of an appealable 
e t. r-~, . .,*,,^1 ^ decree before tbe expiration of the time 

the*^^ecref * ^ ^ Passed allowed for appealing*^ therefrom, Ihe Court 
which passed the decree may on sufficient cause 
being shown order the execution to stayed 


C3) No order for stay of execution shall be made under sub rule (1) or 
sub rule (2) unless the Court making it is satisfied— 

(o) that substantial loss may result to the parly applying for slay of execu 
tion unless the order is made , 

(b) that the application has been made without unreasonable delay 
and 

(e^) that security has been given by the applicant for the due petfnr 
mance of such decree ot order |as may ultimately be binding 
upon him “ 


(4) Notwithstanding anything conlained 10 sub rule (3), the Court may 
make an ex parte order for stay of execution pending the hearing of the 
application 


Notes —Mere filing 
227 High Court can 
Rule 5 does not apply to 
to execul on but applii 
see also 31 P L R 216 
for slay 23 C L I ^ 

Loner Court 43 Cas 214 , 41 lad Cas 752 A stay of execution cannot be 
granted where judgment debtor does not fileseconty a Lah L J 330 The exe- 
cution of a decree for possession of property, movable or immovable, should not 
be stayed unless all the conditions of rule 5 (3) are satisfied 61 Ind Cas §27 
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6 [S 540 ) (1) Where an order is made for the execution of a decree 

- ^ from which an appeal is peitHtng, the Court 

Security in case of order for passed the decree shall, on sufficient 

hom '■“"S shown by the appeallant, require 

security to be taken for the restitution of any 
property which may be or has been taken in execution of the decree or for the 
payment of the \alu3 of such property and for the due performance of the 
decree or order of the Appellate Court, or the Appellate Court may for like 
cause direct the Court winch passed the decree to take such security 

(2) \\ here an order has been made for the sale of immoveable property 
in execution of a decree, and an appeal is pending from such decree, the sale 
shall, on the application of the )udgment debtor to the Court which made the 
order, be stayed on such terms as to giving security or otherwise as the Court 
thinks fit until the appeal is disposed of 

Notes — Rule 6 applies only to parties to suit 34 Bom L R 379 Application 
under rule 6 mu»t he made to executing Court V I R 1932 Lah 30 Order 

accepting or rejecting security IS not appealable A. 1 R 19^2 Lah 120 Court must 

slay sale on proper condition as 10 security etc 75 Ind Cas 51; , see also 73 Ind 

Cas 789 , 75 Ind Cas loot , 41 M 813 .AIR 1929 Lah 63 , b it see 77 Ind Cas 

116 Security bond does not become operative until accepted by Court AIR 
1934 Lah 138 F D) 

7 (S 547 ] No such security as is mentioned m rules 5 and 6 shall be 

VT , , reoutred from the Secretary of State for India in 

from Council or where ihe Government has under 

public ^fficcnncenain cases the defence of the suit from any public 

officer <ued in respect of an act alleged to be 
done by him in his official capacity 

8 INew] 1 he powers conferred by rule> 5 and 6 shall ba exerciseable 

V , , where an appeal may be or has been preferred 

vf decree execution of such decree 

Procedure on aitnwion 0/ appeal 

9 [S 548 ] (t) Where a memorandum of appeal is admitted, the 

„ , , , Appellate Court or the proper officer of that, Court 

appeaf^^ memorandum of thereon the date of presentation, 

and shall register the appeal in a book to be kept 
for the purpose 

(2) Such book shall be called the Register 
Register of appe-xl of Appeals 

10 [S 549 ] (i) The appellate Court may in its discretion, either 

, _ before the respondent is called upon to appear 

Afterward, on .ha apphcahol of 
for costs respondent, demand from' the appellant 

. security for the costs of the appeal, or of the 

original suit, or of both 

Provided that the Court shall demand such security in all cases in which 
,,,, ,, . . the appellant is residing out of British India, and 

of ‘ » not pcHsed of onj snfBcitm immovable 

property within British India other than the 
properly (if any) to which the appeal relates 

(2) Where such security is not furnished within such time as the Court 
orders, the Court shall reject the appeal 

N B — For local Amendment in i\Ua|iat»d vide tn/ra 
C-C H Vol. 1 — 9 t 
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N B — For Ipdal amendmcRUn Atlabibod Bombay and Oudb, vide //j/ra 
Notes -^tisdcscription of respondent cm be amended 21 C \V N. 77^ 
Time barred appeal cannot be rejected 60 Ind Cas 49J t\inendtnent cannot be 
allowed after great delay A 1 R 1916 Lab 626 Insufficiently stamped appeal 
can be rejected A I I9?g All 7$ 

4 [S 544 } Where there are more plaintiffs or more defendants than 
one iti a suit, and the decree appealed from 
One «f several phmiiffs or proceeds on any ground common to all the 
defendants may obiam rever plaintiffs or to all the defendants, any one of 
sal of whole decree where piamtiffs or of the defendants may appeal 

It proceeds on ground com whole decree, and thereupon the 

mon to all appellate Court may reverse or vary the decree 

in favour of all the plaintiffs or defendants, as the case may be 

Notes— Rule 4 doe& not apply when one of the appellants dies A I R 1934 
Lah 2 o 6 In appeal by one, decree m favour ol all can be passed AIR 1929 
All 393 see also A 1 R igsg Mad 230 , 37 C W N 5o4 , A 1 U 19^2 All 7*®,' 
Wheiher appellant cm represent defendant not filing written statement is doubtful 

les 15 brought 
A I R 1926 
V r R 1926 
■ Ind Cas 154 
d Cas 973 , 

a’sC W N 372',6<ilnd Cas 4<5o ' 3S Ind Cas S47 


Siaji of procetdtngt and of exteutton 

5 [S 5451 (i) An appeal shall not operate as a stay of proceedings 
under a decree or order appealed from except 
stay by appellate Court ^5 appellate Court may order, nor 

shall execution o( a, decree 6e stayed by reason only of an appeal having 
been preferred from the decree but the appellate Court may for sufficient 
cause order stay of execution of such decree 

Where an application 1$ made for stay of execution of an appealable 
<s*a« i^x, decree before the expiration of the time 

the Jecree ^ allowed for appealing therefrom, the Court 

which parsed the decree may on sufficient cause 
being shown order the execution to be stayed 

(3) No order for stay of execution shall be made under sub rule fi) Or 
sub rule (2) unless the Court making it is satisfied— 

(.3) that substanital loss may result to the patty applying for stay of execu 
lion unU«s the order u made , 

(d) thaMhe application has been made without unreasonable delay; 

(c) that security has been given by the applicant for the due petfor- 
uponhim or order las may ultimately be binding 

(4) Notwithstanding anything contained in sub rule (3), the Court may 

make an cx patie order for slay of execution pending the bearing of the 
application e> '• 


ay proceedings A I R 1930 pat 
227 Revenue Court A- 1 R i93t All c? 

, , r' . j ‘67 Rule S is not confined 

to execui on but applies to final decree proceeding also A I R 1930 Lah toS 
see also 31 P L K 216 An appellant before filing an appeal can obtain an order 
for stay 23 C L J 310 Slay of execution is effective when communicated to the 

Lower Court Cas 214, 41 Inil Cas 75* A stay offixecunon cannot be 

granted where judgment debtor does not filesccuniy a Lah L J 330 Tlie exe 
cutionofadecrcc for possession of propenv, movable or immovable, should not 
be stayed unless all the cooditions of rule 5 (3J are satisfied 61 Ind Cas §27 
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6. [S 540.1 (0 'Vhere an order is made for the execution of a decree 

„ , , , ffOm which an appeal is pending, the Court 

Securuy in case of order for y^j^jch passed the decree shall, on sufficient 

«=»,.»„ or dccr.. -.ppealcJ ,1,^ appeallant, require 

security to be taken for the restitution of any 
property which may be or has been taken m execution of the decree or for the 
payment of the aalus of su 
decree or order of the Api 
cause direct the Court which , 

( 2 ) Where an order has been made for the sale of immoveable property 
in execution of a decree, and an appeal is pending from such decree, the sale 
shall, on the application of the judgment debtor to the Court which made the 
order, be stayed on such terms as to giving security or otherwise as the Court 
thinks tit until the .appeal is disposed of. 

Notes — Rule 6 applies only to parlies to suit 34 Dorn L R 379 Application 
under rule 6 must be made to executing Court A I R 1932 Lah 30 Order 
accepting or rejeciing security IS not appealable A. I R 19^3 Lab 120 Court must 
stay sale on proper condition as to securuy etc 75 Ind Ca$ 51; , see also 75 Ind 
Cas. 7S9 , 73 Ind Cas looi , 41 M 813 .AIR 1929 Lah 6S , bat see 77 Ind Cas 
116 Security band does not become operative until accepted by Court AIR 
1934 Lah 138 F B) 

7 . (S 547 ] No such security as is menttoned m rules 5 and 6 shall be 

VT , , required from the Secretary of State for India in 

tr^m Council Of, wheic the Government has under 

'public office^ in etna, n “j-'" d'fmcc of the suit, from any public 

officer sued in respect of an act alleged to be 
done by him in his official capacity 

8 [AVzt'l Jhe powers conferred by rule> sand 6 shall be exerciseable 
„ . , where an appeal may be or has been preferred 

f bulfronanoid«madem 

cf decree execution of such decree 

Procedure on admtsston of appeal 

9 . [S 548 1 (1) Where a memorandum of appeal is admitted, the 
„ ^ , , AppellaieCourt or the proper officer of that, Court 

upS"’' shall endorso thereon the date of presentation, 

and shall register the appeal in t book to be kept 
for the purpose 

(2) Such book shall be called the Register 
Resislerofappeil of Appeals 

10 [S. 549 ] (1) The appellate Court may in its discretion, either 

. ,, ^ before the respondent is called upon to appear 

npp'Shm'i^foln^rserenly ohd answer or afterwards on the appheatton of 
for costs respondent, demand from' the appellant 

, security for the costs of the appeal, or of the 

original suit, or of both . 

Provided that the Court shall demand such security in all cases in which 
,, j . r. . appellant is residing out of British India, and 

oSmslUn^d'li “ "O' “f “y ‘ntmoUle 

property within British India other linn the 
properly (if any) to which the appeal relates 

(a) Where such security is not furnished within such lime .is the Court 
orders, the Court shall reject the appeal 

N B — For local amendment in AUababad Mde trfri 

C-C.H Vol. I— 9 1 
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— \pp5jc-iiiOii Sot 5cc«r>iy for costs roast be made promptly AIR 
1030^520. Poverty a\oiift tiOt svifficvcJA Al U t<>^ 629 Mon cocnputace 

enaiis i^tsmcsssi A J R I03<» Mad 355 Order }S discrciionaty. A. I»R zpS® 
Kag 38 Applies ii> Letters Patent appeal 23 C W. N 557 (P. C) Provision 
of sobscetiou (2) arc maridatwy /w/^ Docs not apply to pauper appeals- 
^3 B 5 


II. IS- 55 i] (0 The Appellate Court, after sending for tht record if It 

, thinLs fit so to do. and after fixing a day for 

PoHcr to dismiss appeal hea„og ihe appellant or hi9 pleader and hewing 
without sending notice to -^^ordingly if he a npeara on that day, may 
t-ower t-Dijrr distBtss ifie appeal without sending notice to the 

Court from whose decree the appeal is preferred and without serving notice on 
the respondent or his pleader. 

(2) If on the day fixed or any other day to ■nhicfa may be 

adjourned the appellant does not appear when the appeal is called on for 
hearing, the Court may make an otdet that the appeal be dismissed- 

(j) The dtsmis^al of an appeal under ih« rule shall be notified W the 
Court from whose decree the appeal is preferred 


i7o 


3j Irvd. Cas 666 Court must write 
judem* 43 C L f. , hu« see 

i f B , Jecree 3oCSV.N.334 

1$ allowed where a secunu dismissed under nile it 37 C V N, 

915-36 CL / 76 , see also 3/ C 3V >} 43o Judgment should comply with nite 31. 
S3 A sa8 No revision Jies A J R 1934 Cal 16 Appeal c-m be admitted m part 
and (JisQiissed iij part A f R 1934^010 ao? If B) 


l 2 [S, 552? fi) V(i}<ss rhe Appellate Couil disirisscd the appeal 
^ , under rule ir, it shall fix a day for hearing 

Day hr uemn}, appeal appeal 

(a) Such day shill bf fixed wifb reference of the current business of the 
mrl, the place of rtsidence t-f the respondent and the time necessary for the 


(a) Such day shill bf fixed wifb reference of the current butiness 01 rno 
Court, the place of rtsidence t-f the respondent and the time necessary for the 
eervice 0/ the notice o! appeal so a> to «U nx the respondent su/5uient time 
to appear and answer the app«l on su..h day 
Appellate Ccnit ic c.ve K ^ W Where the sppeaj ,s 

notice to Ca«tt u' o»e decree of t dismissed under rule rr, the appelJare Court 
ippealed fro n sna/i send notice of the appeal to the Court from 

whose decree tfoe appeal js preferred 

(a) \ here the appeal ji from the decree of a Comt. the records of which 
Traasrttis^aa of papers to deposited ,n the Appellate Court the 

Apt«llaMC0.„ Court rraiwug no„ce 5e„4 all 

or such paper. « .a, VL Ap;SLp^S 

(4) a mi, ,ua, apply „„„„g 

Copies or «k/u6its Court f;PP“' « preftned. specifying any of the papers 
nbosc decree appealed /,o,„ ^ sud, tourt o! irtirch he reijuites copies sS bp 

M the expense of, and s.veu .o”bfupjrcan?^‘'’ 

14 IS. 533] (,) If«™oflheda,li«d under rule ,a shall be af5«c! 
Fublicattnn and service of Appellate Coutt house, and a like notice 

notice of day for bcann,; "e sent by the Appellate Court to the Court 

apwaV Jrom nbose decree fiie appeal is preferred, and 


I , 

sbalJ apply to the seruce of such' notice, ** 
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(a) Instead of sending the notice to the Court from \7hose decree the 
. _ ,, apneil IS preferred the Appellate Court may 

iifse^noUM ^ »tself cause the notice to be served on the respon 

dent or his pleaier under the provisions above 


cause notice to be served 
referred (o 


NB — For local amendment tn Allahabad Calcutta, C P Madras, Oudh Patna 
and Rangoon vide tn/rt 

Votes. — Votice should specify date 36 Ind Cas 6 ' Must be served on 
respondent 41 Ind Cas 889, s(eal«oSaB Sic Subsiitiued service is sufficient 
69 Ind Cas 667 


15 [S 554 J 

Contents of notice 


The notice to the respondent shall declare that, if he 
does not appear m the Xppellate Court on the 
day so fixed, the appeal will be heard <?< />ar/c 


Protedure on hearift^. 

, 18 . [S 555 ] (0 On the day fixed, or on any other day to which the 

Richt to beem Keatms may be a<i)Outt\ed the appellant «haU be 

® heard in support of the appeal 

{3) The Court shall then if u does not dismiss the appeal at once, hear 
the respondent against the appeal and in such case the appellant shall be 
entitled to reply 


Notes— Vile \ I R 19 0 Mae 89-11 V L J 
63 Ind Cas 913 


•33 


■*3 Bom L R 738 


17 [S 556 ] Where On the day fixe 1 or on any other day to which 
Dismssil of upptil foe Ihs liei'ing may b* adjourned Ihe appellant d>es 


appellants defaults 
appeal be dismissed. 

Hearing appeal ex Parle 
heard ex-parte 

Diamiased for default— For cases vide \ S31S 


not appear when the appeal is called on for 
hearing, the Court may make an order that the 


(s) Where the appellant appears and the 
respondent does not appear, the appeal shall he 


-- _ S6 C 412 It N L T 

238 , I Pat L J 63 , 39 A 393 47 Ind Cas 691 , S Pat L J 17 , 62 Ind Cas 
57 , 43 M L. J 813 

Bxparte decree — L R lA 126 

18 IS 557 ] Where on the day fixed, or on any other day to which the 
Dismissal of appeal where may be adjourned it is found that 

nonce not served in conse the notice to the respondent has not been served 

quence of appellsnt s failure m consequence of the failure of the appellant to 
10 deposit costs deposit within the period fixed the sum required 

to defray the cost of serving the notice, the 
Court may make an order that the appeal be dismissed 

Provided that no such order shall be made although the notice has not been 
served upon the respondent if on any such day the respondent appears when 
the appeal is called on for hearing 


N B — For local amendment in Madras vult tnfra 
Notes —8 Rang 380= A I R 1930 Rang v’S , 


Cas 179. 


63 Jn 1 Cas 49 52 Jnd 


[S 558 ] Where an appeal is dismissed under rule i», sub-rule 
, , J (aX or rule i 1 or rule 18, tj e appellant may 

Ipp'y lo .he Appellate Cou.. for ,he « ad™, 
Sion of the aj peal , and, where it is prov 
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lhat he was prev'citted by any sufficient cau^e from appealing when the appeal 

was called on f^ot hearing or from defosmng ihe sum so lequued, the Court 

shall re admit the appeal on such terms as to costs or otherwise as u 
ibrnks fit 

N B —For local amendmeiHs m Madras, vide tnfra 
Notea— Appeal can he re idimited forsuffieienleinse 82 led 33 “ 
ness of pa«y .s ne^„lSc.en, cause . En“a"e°n,ent el pleader m 

Lah 6,2 7, Ind Cas 8 , 3 . 6 S l«d Cu 78! , Jr W Cas 607 Wl»« ' 3 “' 

oftbecaseisnotcommumcaieditis « l«d ^as gis , 32 Ind Cas 936, 

1933 Pat 128 \ I R 1933 Lab 641 , A I R 1933 Lah i 043 

20 ts 559 ] Where it appears lo lire Conn at the ‘'“'“8 

^ any peison who was a party to the suit m tne 

Power to adjourn bearing Comt from whose decree the appeal is pre 
and direct persons appearing but who has not been m&de a io • 

interested to be made tespan appeal, ts interested tn the result of the 

appeal, the Couit may adjourn ihe heaimg to a 

future day to be fixed by the Court and direct that such person be made a 
respondent 

Notes -Court should implevl proper paity AIR *950 Lab 295 
rule IS permissive u R D .88 (B R ) Person not party to ^rigina suit ««n« be 

added 53 B 598 Where patty ts left out owng to bo.u fide mistake be s^idO 

be made party 56 M L J 31$ see also 3t C W N sSi ! C Jf** 
tion does not afiect the powers of Couit A I R 1918 Lah tot ,^0 T 

exhaust appellate court s po ver 10 add paries AIR 1933 Mad ***. K / 

548 Discretionary powet should be refused f party ts deprived or bis vaiuabje 
right A / R 1933 S nd 33s^2<SS L R 3d 

21 Co 5601 Where an appeal is heard ex parte and judgment n 

Wo nn .V ..t pronounced agatnn ibe respondent he may apply 

,Spona." ,®,T4 , °l in , be AppellHn Court 10 rehear .he npptnl and 

/ar/« decree mide if I e salisfi s the Court that the notice WIS not 

July served or that he was prevented by sufficient 
cause from appearing when the appeal was calleJ on for hearing the Court shall 
re hear the appeal on such terms as to costs or otherwise as it thinks fit to impose 
upon htm. ^ 

N B — For local amendments in C P vide i/rfrj 

Notes —Where responjciit is a Ia 8 y and her ageni fails lo attend Coort due to 
sufficient cause to set aside eaiTlarfe decree A I R 
I S< 7 , but see) IS A L. J <13-39-^ 
383-j9 1nd Cas 636 Pendency ol appeal does nut bar application of tins rule <3 
*■* ^ ^ residing ivuh faiher, service on 

son is not service on father A 1 R 1933 Lab ^97 Conditions necessary are that 

"med'S ) a” rsrLa"b sir ■* -- 

2 ?. 'S 661 ] (i) Any respondent though he may not have appealed 
Uponheanngrespondenlraay of the decree may not only sup 

object to decree as if he had PO*t the decree on any of the grounds decided 
preferred separate appeal against bjm in the Court below, but take any 
. , , , , , s objecuon to the decree which he could 

have taken by way of appeal, provided he has filed such objection m ihe Ap 
pellale Court within one month from the date of service on him or his pleader 
of nociw of the day fixed for hearing the appeal, or whithin such further time 

as the AppeUate Court may see fit to allow 
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(a) Soch crcis-obj viioi 1)6 n Ihc form of a mcnurafiJiim, iiij tbo 

VornioroVci,on,rl mu- >l‘=y, to the 

sionj ap ’icib c iheici ) loimanl conj;*>Uof the me lurandum of appeah, 

a’lall applf there.o 

(j) Unlcji the rcspaiJctU filti wuh ihc obj-ciu \ x writlcii acVnowlcJgment 
from luc part) w lo ina> ba alTLCtcJ b> sjvh o ije^.tion or hit pki^i-f of luvmg 
rcccircil a cop/ Uicrcof, Jhe ^ppcllaic Coart *‘iaJJ cura a cop/ fo be serve-J. 
ai soon at may be after the filing of iba ojic^tion, o j siii.li lurly or hit nlcadtr 
ai ihe etpense of ihc r«po iJcnt 


(4) here in any cuj in which any icspanJcnt lias under Hits rule filed a 

rnemotandum of object j , vhe ong n\l appeal is withdrawn or is diimiticd for 
uefaull, lh“ Ojjcclion sa nk I may n vet ih-* ksi be heir J and delermined after 
such notice lo ih<\ other parlies as the C juri thmli.s fit 

(si The proMiionj relating li I aup r appeals s 111! so far as they can be 
made applicable, apply to an objection under this rule 

Scope hulc 22 provijcs for cross nbieciions aimed against an ippellant from 
'OSS obfc tons ig a n>t a CO respondent 
■ ‘ s ig uiist a CO resj on lent where tlic res 

■ *1 pea' I 1930 bwm i=«3i Horn 

■*2iui»ibc tcrjirete I strictly A I R 
1931 Rang 33-8 Ring Sj 8 Oljeet of r a s 10 alios respoi Ic il content with 
decree m 1 > s ftsour iiopjoiun > ofconicsuns fi 1 1 ngs ».,unsihim f Ins opponent 
appeals ;b Ind C.as 62>i PUT 434 . see also if fn 1 C is sil—l R L 
"" nev ground 31 lid Cas 74o«4S P R 

• barred cross objections filed with n 
• M 904 Respondent cannot support 

< as not decided aga nst him and not 

• 3 It IS loubtful ifpla miff respondent 
t 38 fnd Cas 641 

• }f notice CO respondent 

• 38 Ind Cas 122^ 

, ^ _ re or part of decree 

though It may not be subject matter of decree 35 *^1 b J 83^48 Ind Cas 1003 


t stranger to appeal 54 Ind Cas 
*=A 1 R 1926 Cal S33 Though 
on that appeal was incompetent 
. ^ \V 605 The memorandim of 

al 52 Til jzi^A I R 1929 Mad 
i . ndaut appeal against an order his 

appeal against the order cannot 
A J R rpjp Nig VVie/e 
appeals relating to the matters m cro»s nbjccuons are dismissed under Order 41, 
rule It cross objections should not be heard in the cross appeal 32 C W N 863 
Rule does not extend 10 revision pnuions AIR 1928 Mad 794 The limitation 
of 30 days from the date of the decree does not apply to applications for permission 
to file cross objections in/<»r/«a/<**r/lmr AIR 1929 Pal 31 The cross objieciions 
cannot be heard when the appeal has abated A I R 1928 Lah 596=10 Lah 208 
The cross objections cannot be filed against a proforma corespondent who is not 
interested in appeal A I R 1929 All I9j Appellate Court can grant relief to 
respondent although no cross objeciion or appeal i> field A I R 1927 All 453= 
49 A 224 Cross objections filed prior to withdrawal or dism ssil in default of 
appeal must be heard and determine 32 A L J 36)=’78 Ind Cas 677 Rule 22 
13 not applicable 10 appeals under Letters Patent A 1 R 1912 All 55=70 Ind Cas 
488 , see also 29 C VV N 1016 


Set off not decreed can be claimed in cross objection A. I R 1934 All 343. 
Cross objections against co-respondents shonld be heard of justice so required 66 
Ind Cas 642^8 0 L J 358 ; see also 34 Ind Cas 332 , 40 A 336=51 Ind C« 646 , 
20 C W N 370, 69 Ind Cas 3 oO=S Lah L J 92 , 33 Ind Cas 6,9= 6 O L J 
495 » 56 Ind Cas 4^=3 ijh L J 747 But cross objection against co-respondent 
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c ■ J- 

^ , . r . , • : K. 102S Cif 305 ; A. I K. 1927 

• i ' ' iji in icnuiiiiun; i case is not 

. .. , ' • . J. U. 1927 M-n*- 33 >=* 5 i L-J* 

/ ., ' . t to avoiJ rcinaiiJ. 34 C W. 

931 . 

AppeUalo Coxirt. 'Appellate Conn tinnol remind a dsc. not ■tispo.cd on a 
preliminary loint, for a freili decision on uVi"}; furilicr evidence, 37 C L J 59 ^~a 6 
lnl.Cas.33j. UnJci ■ . * . ; • i 

ior GnJin^, u cannot t ; ' • . ' 

Cas 797 liven li 1 I ' 

lor re-lcaring oa an s 

below, this outl.t - V ' 

pa) ment of all costs. 43 C. 1104-43 Imi Cas 174-20 C U' N 1:43 Cl' C) 

Preliminary Point.— Tlie csprcssio.-i '‘iirclnninar) paim'' is not co ifincd to 
such legal points only as mi) b.: nlcadcd in btr of suit but comprehend all 
such points as may have ptctcmcij the Court dispa>inB' of itie cisc on llie 
mcnti, isbeihcr such points are pure nuesiion oflaw nr pore ‘pitsiions of fict There 
are many instances of sudi {tome such as. iliat a sun is barrud h> limitation , that 
the Court has no jurisdiction under the Usutes Liml Act . tint evidence iciidcrcd was 
not admissible, tliai on the plamttiTs* evidence there i» n j cv 1 knee for the defendant 
w answer; in a Itbel suit that there is no proof of pubiie.iiioii 45 M Tooofeplnd. 
Cas, 823; see also 3 Pat. L. J jnS-ei Ind Cis 202 , 61 Ind Cas 829>« 

13 I- W. S 4 5 48 M. LJ 100-86 Ind Cas 348, \ 1 U 19:7 Mad ns 9 

It a . 1. hether pti'OtiiT is en iile 1 to an unco iditional 

• •• . * • • bjeci to defenctani's nyhi to redeem is a 

• . • : . Mij ioi 7 - 6 <» M L J 72 Decision as to rejec- 

• ' -t. — , . . dvciv'on on a prclimm iry pofflt within order 

XLI r.33 must be fond” to havc rcstn. led ihc irnl of the sun \ 1 ll 1938 Mad 
9 ?i. Dismissal of sun on the ground ol the ma Imivobih y of document ts 
dismissal 00 a pieliminary point A I H >917 Lih 39 *. see also 5 P L T. 

4 to Whi*r<* t r • - ' «. I r.. .. . -.1 « . amended plaint the remand 

1 • >6— 100 hid Cas 43 Where 

>uu as not maintainable the 
, . , • Cas 123 The expression “in 

- o»ed of the whole suit on a 

'eaih of one defendant 

■ 1 the suit and pases a 

■ • *d to have disposed of 

■ _ 23 71 Ind Cas 682 

— SLah L J 187 \pjjellaie Court c'an remand suit if Lower Court overlooLs 
defendants' plea of snbsistiiii' tenancy 38 A 533=14 A L J 734 Where the 
lower Court has admuted inadmissible evidence the proper pioceduro for the 
Appellate Court is 10 remand the case 55 Ind Cas 912 , see also 34 C L J 205 
A case decided on a wrong view of b 107 and s 108 of ihe Ilvidence Act should 
be remanded 10 the Court, as a case of wrong disposal On preliminary point 23 
Bom L. R 771—57 Ind Cas 525 


Order under the rule — Where the trial Court has disposed of suit completely 
jf Appellate Court to direct a remind 
pleadings 119 Ind Cis 2 Where re- 
isposil It should be nude quite clear 
. _ . 41, rule 23 Ol ludcpendenily of 11 AIR 

1929 Mad 305 = 119 Ind Cas. 705 5 see also 45 C L J 194 It i» the duty of the 
Court to which remand is made 10 record findings to all the questions sent on remand 
and not to omit certain answers because of the view it takes of the law a 1 R. 
I927 Bom. 594 = 51 B 1026 No order of remand can be regarded as tni le under 
iule33, unless the case has been disposed of without entering inn) ihe f 'll merits by 
reason of a decision on law or fict which has prevented the case being tried to 
end, 73 Ind Cas 591. The High Court has authority to limit the scope of certar 
appeal remanded to the loner Court without keeping them on us own file 20 C 
N, 384. The issues decided by the order of remand under rule 23 caano. be re^ope 
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Cl, mot 1,0 onitnimcd unless grounds are common to co-respondent and appellant 
A 1 R 193<Cal 34, A 1 R 1934 Pa, ,r, td P w N Where both 

, converted «nio 

* cross objection 

A I R 1934 

■ . after 30 days* 

pcao , ,s ovei jK i « rgjj aH 45-«93f A L J 606 Respondent m appeal 
cannot take cross objeciions unless he has filed memorandum of objections A I 
R 193^ 465 » see nlso I R 1931 Mad 513 The word ’default’' in sub 

rule (4} inciucies my default made by appellant which would amount to non prosecu 
tion of the appeal e p non paving of deficit court fees AIR 1931 Mad I33=« 
1932 Nag 41 = 28 N L R 25,8 Rang 
n defendant is not party to appeal, cross 
plainiifTs claim is independant from claim 
>933 Nag 186=29 N L R 173 Pauper 
S >58=39 N, L R 225 Respondent cannot 
take a point in cross objection unless he could have filed appeal himself on such 
pomf AIR >933 Rang 377 

23 IS 562 J Where the Court from whose decree an appeal is preferred 

Remand or case by AppeM ll?’ “P"" “ Prslttn'nary 

aie Court potnt and the decree is reversed in appeal, the 

Appellate Court may, if it thinks fit, by order 
remand the case, and may further direct what ssue or issues shall be tried 
in the case so remanded and shall send a copy of its judgment and order to 
tha Court from whos- decree the appeal is preferred, with directions to re admit 
the suit under it^ original number m the register of civil suits, and proceed to 
determine the suit , and the evidence (if an;} recorded during the original 
trial shall, subject to all just exceptions, be evidence during the trial after 
remand 


N B —For locil amendment m Madras, vide tnfra 

Orouads for remand —Where aciseis not decided on preliminary point 
Appellate Court can noi remand ihe case under this rule 35 C L / 34S=7olnd 
Cas 547 , see also 70 Ind Cas ioo3 , 24 Bom L R 820 = 67 Ind Cas 965 
962 , A I ft 1923 Lah 480 , 96 Ind Cas 44 , A I R 1927 Lah 61S , A- 
I R 1930 Lah 639 , A I R 1930 Lih 181 A preliminary point wiihin ihe 
meaning of order 41, rule 23 is any point the decision of which avoids the 
necessity for the full hearing of the suit A I R 1934 Pat 13 It must be indepen 
dantofraeriis A I R 1934 Cal 49 The test of finality is wether tights of parties 
are finaly disposed of 37 C. W N 405 P C ‘Preliminary poim’ comprehends all 
points whether of law or of fact which prevent Court from disposing of case on 
merits A. I R >933 R«ng 4>3 


Il.W2.tid caw he Uftder tohercat po vec AIR iqjs Pat 706 , see also 
A I R 1933 Lah i35=‘34 P L R 270 , A I R >933 Uh 3»“33 P L R 285 . 
«C W N 1084 Under r 23 suit must be d sposed of on preliminary point 33 
d' L P where the trial 

C„„r, u ■ e Ibc trial Coon 

decides mand Ihe case 

under n point but under 

24 or r • 484 

Remand under inherent power— Even where rule 23 does not apply, the 
nnoellaie Court his inherent power to make a remand under s 151 AIR >93® 
Mad 72 . sec ilso 32 C W N loi , A I R 19*7 Pat Pat 38° 'AIR 

Mad 1190 , A I R 1927 Mad 335=5* M L J 90 , 43 C L J 601 =A I R 
1026 Cal 10765 A f R 1926 Lah 537 Where there is no question of any preii 

minaiy pomt '>nH the order of remand affects tlie whole decision of the whole suit 
4V» Ypmand must be taken to hive been under inherent powers A. I R 1925 Pat 
Ifto see also A I R 1926 Pat 5t6=7 P L T 8ti , 87 Ind Cas S7S . 84 Ind Cas 
Ut-i8M.7>3t 3> I"d Cas 263, 32 Ind Cas 906, A I R i933 Cal 63a, 

N V W 1929 ^38 63 , 76 Ind Cas 496 37 C L J 13a , 73 Ind Cas 9>5 » 

^ Ind Cas 591 » 43 C loot, 44 C 929 (F B),« 4 i Ind Cas 598 , 58 Ind Ca; 


■" ■J'? C L- J 491 • 69 Ind Cas ..rr— '-•<> — , 

to remand case not falling under rules 23 and 35 that power shwild 
powers V 


Although Appellate Court has inherent 
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951. 

Appellato Gout: • ;■ • ‘ 

prdimmiry point, for •• 'i ‘ • ■« ‘ * 

Ind. Cat 333. UnJci . . ‘ • 

lor finding, it tuntai 1 • ' 

Cas 797 H>cn i| 1 • 

(or ic I, caring oa an i • • > 

below, this ought - ... . , 

pa)ment ofall cotii. 43 C. 1104-43 Iml i7a-3o C W 

Preliminary Point — Tlie cxprc&sio.i *‘|>icti(i>iaaf> point'’ is not co ifincd lo 
such legal points only as mai b-* picnic I m bir of suit hut comprehend all 
such points as may hate prevemed the Court <hspo>ing of the ease on the 
mcriit, ubeihcr sudi points are pure ouesiio.-t of Itu or pure (]iicsiions of fici There 
are many insunces of such point Such as, that .1 suit is birred h) limiiation ; tint 
the Court has no jurisdiction under the Ustates Liml Act ili it ci idcncc leiiJcrcd was 
not admissible. Out on the pUintttTs’ evidence there is nn ci i Itncc for the defendant 
to ansAer ; in a Iihcl suit that there is no proof of pubhiaiion 45 M 900-69 fnd. 
Cas 828; see also a I’aL L I soS-ei Ind Cns 202 . 6t Ind Cas 829- 
13 L. W, 54 5 48 M.L.J 100-86 Ind Cns 548, \ I U 1927 Mad JiS9 
In a mortgage suit the qjesiion whether plimiitT is cn iitc 1 to m unco idilionnl 
• ■ • • . Imcci to defendant's right to redeem 1$ a 

■ . • • M-jd loiy-bo M L J 72 Dension 18 to rejec- 

;■ . dcci>iOii on n iirelirntniry pnPit niihin order 

XU r. 23 must be fond to have resinned ihc inal of the s m \ I K 1928 Mad 
r ■•ibili y of documeitt is 

92 , see nlso 5 P L J 

1 ed pinuu the remand 

I • 0 hid Cas 43 Where 

, , not maintainable the 

, , , . 125 The expression “in 

of the whole suit on a 

. Bull of one defendant 

i the suit and pases a 

■ . ‘d to hive disposed of 

•_ ^ J ^ „ 23 71 Ind Cas 682 

— $ Lah L J 187 Appellate Court can remand suit if Lower Court overlooks 
defendants' plea of subsisting tenancy 38 A 533= 14 A L J 734 Where the 
lower Court has admitted inadmissible evidence the proper piocedure for the 
Appellate Court is to remand the case 55 Ind Cas 922 , see also 34 C L J 205 
A case decided on a wrong view of S 107 and s 108 of ihe Evidence Act should 
be remanded to the Court, as a case of wrong disposal on preliminary point 22 
Bom L. R 771 = 57 Ind Cas 525 

Order Under tiio rule — Where the trial Court has disposed of suit completely 
00 the merits, it is beyond the competence emind 

clear 
V I R 

. « L”J 194 h i> the duty of the 

. ... „ all the questions sent oa remand 

and not to omit certain answers because of the view it takes of the law A I IL 


■ .. 29- 

thc 

- J. 

5 ; .1 i. It. 1927 
a C.-ISC 13 not 

3S-SS I'l-L' J- 

3 . C. W. N. 


N C) 
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.U. at any subscQUcni stage of litigation 70 Ind Cas 983 \Vhen 

beiHCcn tbe pu l 7 y ihe lower Coutt remind should be under rule 25 

unVcr A Lab 40-W P ^ R 487 Except under 

and shall be remanded for t second decision which can be disposed 0/ 

j“!f,ly^by fits! Appsikie Conn 3 « W Cis 2.1 = 13 N L, K 12 ) 



Where Appellate Court may 
frame issues and refer thrin 
for trial lo Court whose decree 
appealed from 


^ No second apical Iws against an order of remand 

^ I R 1926 MiT 90Q**5' M L J »>9 

Revision— When order of remand js not justified High Court can interfere m 
revision A I R 1930 All 863, sec also 79 lod Cas 857, 89 Ind Cas 404 5 but 
see Ind Cas 5*5 

24 /S. 5651 Where the evidence upon the record IS sufficient to enable 
‘ ' ■* .the Appellate Court to pronounce judgment, 

Where evidence on record Appellate Court may, after re settling the 
sufficieni, Appellate Court may issues, if necessary, finally determine the 

determine case finally notwithstanding that the judgment of the 

Court from iphose decree the appeal js preferred has proceeded wholly upon 
some ground other than that on which the Appellate Court proceeds 

Notes -A I R 1933 38 , A I R 1935 Ring 3S . A ! R t9i2 

Mad 545 

26 [S 566 ] Where the Court from whose decree the appeal is preferred 
has omitted lo frame or try any issue, or to 
determine any guesiion of fact, which appears 
to the Appellate Court essential to the right 
decision of the sint upon the merits, the 
Appellate Court may, if necessary, frame issues, 
and refer the same for trial 10 the Court from whose decree the appeal is 
preferred and m such case shall direct such Court to take the additional 
evidence requited 

fhf ‘.n'' “'I' »“'■ ■>«““ ‘>'><1 telurn Ihe evidence 

Ihefetor «'>')'”«» ‘heeeoo and Ihe reasons 

oJZTcr^c", ’"o°;tcyJn,v’Z'^L'erdSS ouL-T'"? — 
;ln;|n^,e“™reTrca?^^ 

1928 Mad b35«iia]nd Cas as \Vh.>r.> y,, “•"£ f^ct on (lie poiat AIR. 

should be allowed 10 adduci^evidw^f orSlain 1““'” 

proper procedure is to make order mSr nil? « the 

remand on the groun u.«icrrujeaj no lad Cas 444 The order of 

rtJjuiiieaia not raised, 

1929 Lab 376«2g P 
d<-iermine quesiion 0/ 

necessary issues and « 

L R 578»i8A L J , 
to recoDsideraiion 35 

evidence ihat is necessary lo csiaiblish hi« 1 

be granted 71 Jnd Cas 2S4 remand cannot 
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dence has been disregarded by lower Court, case should ber^anded AIR 
1933 Pat 472 Where party knew but tailed to discharge remand is not proper 
though issue is not clear A I R 193a Lah P L R 861 Appellate 

Court cannot make new case and remand the suit AIR I933 AH 829=17 
" * ’ nder rule 23 a rule 25 

, ncr by appellate Court to 

ions of fact and law is lire 
. trial Court under Order 41, 

rule 25 3s‘’C W N 841-33 Bom L R 988=A I R 193« P C I36(P C) 

Under Order 41, rule 2;, case stands pending during appeal and before final judg- 
ment Court may give d fferent considcraiion before final judgment 46 Ind 
Cas 922 , sec also 24 C W N 145=30 C L J 428 = 54 Ind Cas 700 Exercise 
of power of remand is within the discretion of the Appellate Court 67 Ind 
Cas 244 Where appellate Court 6nds that parties failed to grasp essential 
questions and adduce evidence adequately, it can frame new issues and remand 
them for trial ^ Ind Cas 833, see also 34 C L J 160 = 26 C W N 1022 
Court to which ca‘e is remanded must give opimiiunily to both parties to produce 
evidence 19 A L. J 79=62 Ind Cas 447 In case of remand urdcr rule 25, the 
appellate Couit can re consider the view of the law on uhtcb the remand was based 
68 Ind Cas 242 


Findings and evidenre to be 
put on record Objections to 
finding 

of objections to any finding 
( 3 ) After the expiration 
Determination of appeal 


26 IS 567.] ( 1 ) Such evidence and and 
mgs shall form part of the record m the suit, 
and either party may, within a time to be fixed 
by (he Appellate Court present a memorandum 

• such 

roceed 


Kotes —Appellate Court must give decisions on ssucs even though findings 
nave not been objected 40 Ind Cas 40) Court may not 1 ear at hearing obiec 
tions to memorandum objection which have not been filed 3 Lah L J 230=67 Ind 
Cas 846 No Court fee IS payable on memorandum of objections filed under rule 26 
A I R. 1928 Fat 85 


27 . [S 568 ] (i) The patties to an appeal shall not be entitled to 
_ J , . . , produce additional evidence, whether oral 

m .h= Appellate Cour. 


(a) the Court from whose decree the appeal is preferred has refused 

to admit evidence which ought to have been admitted, or 

[b) the Appellate Court requires any document to be produced or any 

witness to be examined to enable it to pronounce judgment, or 
for any other substantial cause, 

the appellate C^^urt may allow such evidence or document to be produced, or 
witness to be examined 


(2) Wherever additional evidence is allowed to be produced, by an 
Appellate Court the Court shall record the reasons for its admission 

Notes — Additional evidence is alloved not for benefit of party but when 
evidence recorded is defective i P L j 435 — 37 Ind Cas looS , see also 57 
Ind Cas 843 > 54 Ind Cas 6£6 53 Ind Cas 826 44 Ind Cas 670 Negligent 
party cannot be helped by way of rule 27 47 C 662 = 25 C W N 417=22 Bom 

L R 557=55 lod Cas 954 (P C) Appellate Court can allow production of 
ev dence 2 Pat 676=50! A 183=25 Bom L R 1259=28 C W N 277 (P C) 
Additional eviicnce must be allowed where justice demands it A I R 1930 Oudh 
110=6 0 W N 1060 Fresh evidence cm be admitted in appeal if it has been 
discovered after exercise of necessary dd gence A I R 1930 Lah 1004=12 Lab 
L J 172 Document cannot be produced m appeal if its non production is not 
accounied m lower Court A I R 1930 Mad 824=54 M 132 It is no suffioent 
cause if pleader neglects to produce important evidence in lower Court. A I R- 
1930 Bom 272 = 32 Bom L R 60S Litigant unsuccessful in lower Court cannot 
patch tip weak parts of his case and fill up omissions in Court of appeal 35 C 
W N 786 P C=33 Bom L R 10x5=1931 A L J 513 = 61 M I~ J 489 
C C H Vol 1—92 
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AIR mt pc 143 {P C),A I R 1932 Mad 709, A I R 1932 Mad 

148 Where Judge is satisfied that documents could no‘ be discovered at 
earlier stage su h documems can be admuted m appeal AIR ’933 Alt 
104=1935 \ L. j JoBj AppclUitt Court h»s power to issue commission for local 
lavestigaiioii ml iiccl not record reasons u j ier Order 4'. rule 27 A I R *932 
All 270 Court exerLising power under rule 27 shall maVc direct reference to rule 
27 giving reasons A I R 1932 Bom 2>o=34 Bom L R 372, see also A I 

1933 Cal 3I9-56C L J 246, 3SC W N 925-33 Dom L R 1251 = 1931 A L J 
rto=A I R 1031 P C 175 (P C), A I R 1933 i-ah 823, AIR i933 ^ah 

547=i4Lali ict In appeal ad htoial e»r de »ce should be admitted vwy carefully 
lid iuuouslv 8 Lurk 18- V I R 1912 Oudh 227 . sec also A I R 1933 Lah 
iQ-i AdJuonal evidence ad niited by appellate Coari disregirding rules 27 and 
29' should be ruled oui A 1 R I93» AU 264=1932 A L J 117 For applying 
rule 26 some inherent lacuna or defect apparent on examination of evidence must 
exist S O %V 627= A, I R 1931 Oudh 29B , see also A 1 R 1933 Mad 407=* 
64 M L J 449 , A 1 R 1934 Pat 60 Where additional evidence is taken on 
apparently obscure point not affecting finding in case, reason need not be given 
A I R 1933 Lah 328 = 34 P L R 99 Where party was given opportunity to 
produce evidence but failed to avail bimscirof it he can not be allowed to produce 
It in appellate court SOWN 627=A I R 1931 Oudh 298, but see A I R 
1935 Lah 202 Error of law by itself would not furnish ground for revision unless 
Court has not capriciously or unjusily exercised its discretion under this role 33 
P L R 330 , see also A I R 1932 Lah 93 . A I R J934 Cal 269 No second 
appeal lies from refusal to admit fresh evidence under rule 27 AIR 1931 Lah 
Soo Opportunity must be given to opposite party to rebut the evidence A 1 R 

1934 Lab 4$2 

28 (S 569 J Wherever addiiional evidence is alloived to be 

, produced, the Appellate Court may either take 
Mode of taking additional juch evidence, or direct the Court from whese 
decree the appeal IS preferred, or on any other 
subordinate Court, to take such evidence and to send it when taken to the 
Appellate Court 

Scope— On remand the secon -tppea] under rule 28 Commissioner for exami 
nation of Witness can be appo led 81 Ini C-ts 58^—5 Lah 252 Appellate court 
has discretion 10 dec de case w il or v hout tak ng ev dence A. I R *933 
Lah 1014 

29 [S 570] here addiiiooa) evidence IS directed or allowed to b* 

Points 10 be defined a d *’ Appellate Conrt shall specify the 

recorded points lo which the evidence is to be confined 

specified p™«=‘i‘ngs Ibe peints so 

Judgineni tn Appeal 

30. ts 571] The eppeihie Coutt, after heaiinj ihe parlies or ibe.r 
Judgment wl en and nherc Pl^dOers, and referring to any pan of ihe 
proceedings, rvhelher oil appeal o? irth. On of 
which teferrence may be eonsidmed''ne°c«M™''shli'i'l' “ P^'I^rred, to 

open Court, eilbet at once or on some future 'day of in 

given to the parties or their pleaders “ ^ ^ 'Irafl be 

>urt Will be ground 
judgment as to 

V-/ W. L J 309=28 P L R 330" 

Contents, date and signature . 31 [S 674] The judgment of >, 
eryudgmeat "'‘Sr a„d^hal1 

(o) the points for delerminatioo ; 
fi) the decision thereon ; 

(f) the reasons for the decision , and, 
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(d) where ihe decree appealed from »s reversed or varied, ‘tlio relief lo 
which the appellant is entitled , 

and shall at the time that U is pronounced be signed and dated by the Judge 
or by the Judges concurring therein 

N B —For local amendniciu »n Madras, vide x/r/rr 

Scope —Rule does not apply to the cliiriercd Hiith Courts AIR 
ipapAlJ A L. J 7IJ Rciersin^ jud, mcnt sboull H/scuss mailers 

fully AIR 1931 Mad 169 Loner courts should pronounce opinion on 
all important points AIR 1933 I* C 33»37 C W, N 221 = 57 C L 
J 51 = 60 I A- 49=64 M L J 143 Jud^meni is no judgment where there 
IS non compliance with provision of Order 41, rule 31 34 P L R i9g=A 
I R 1933 Lab 333 Judgment of dism »sil under rule ll mu't conform 10 rule 
31 , 65 lud Cas 479 AtTirmiiig jud),ment need tint he at length if all facts are 
considered. 6S Ind Cas 467 All oujectious lo decree should be considered as 
in trial Court A I R 1919 Cat 110=5, C 1316=49 C L J 70 Approval after 
consideration of the rcaso is of the decis o s by irni Co irt la sudicient compliance of 
nile 31 A. I R i923 0udh4S9 Pccis on sloulJ preferably be on all points and 
not on preliminary point A 1 R 1931 Cal 3 j3 = 34 C W N 6,9, sceaUo AIR 
1928 Oudh, 374 Summarily to dispose of the appeal by saying the trial court 
has discussed the matter fully i> not a proper meiliol 112 Ind Cas 69S 
Court must give its reason and not merel> approve of lo ver court s reasons 
A LR 1928 Lah 655=10 Lah L J 3>7 Confirminj, judgment may no' be tn 
detail sucb as >Q reversal A 1 R 19:6 Cal 515 = 91 Ini Cas 47S Adoption 
of reason after considering all ficts in not bad A 1 R io-*7Cil 32j — 97 Ind Cas 
760 Rule 31 muvt be stnctlv fotlovc I A I R 19 7 Oo M Oj^ij O L J 586 = 29 
0 C 330=95 Ind Cas 9 , Reason for rev cr«al usibegvci 55 I id Cas 816 A 
judgment based on an indefi n ». conriuv o » s 01 1 a or 1 idcc w ih law i P L T 27 
Appellate Court IS bound to discuss all ».ues m (s m gnic it 42 Ind Cts 838 

32 [S 577 ] The judgment may be for confirming varying or reversing 

. J the decree from which the appeal is preferred, 

What judtment may d.iect ,( u,. pa,,,. th. appeal agree os 10 Ihe 

from which the decree in appeal shall take or as to the order to be made in 
apoeali the Appellate Court may pass a decree or make an order accordingly 

Notes.— A. f R 192S Oudh 22 = 2 Luck 42, , 6 Lah L J to6-i4lnd Cas 946 

33 [.Ntiv] The appellate Coutt shall have power to pass any decree 

and make any order which ou-,ht to have been 
Power of Court of Appeal passed of made an i to pass or make such further 
or other decree or order as the case may require, and this power may be 
exercised by the Court notwithstanding that the appeal is as to part oniy of 
the decree and may be exercised m favour of all or any of the respondents or 
parties, although such respondents or parties may not have filed any appeal or 
objection 

^[Provided that the Appellate Court shall not make any order under 
section 35 A, in pursuance of any objection on which the Court from whose 
decree the appeal is preferred has omitted or refused to make such order] 
Illutiraltont 

A claims a sum of dORcy as due to him from X or y, and m a suit against both 
obtains a decree against X X appeals and A and Y are respo idents The appellate 
Court decides m favour of X It has power to pass a decree agvmst Y 

Scope — The word ‘parties' in rule 33, includes persons other than those who 
dents 

a e non 

decrei 

Bom a 

135 Rule must be TPolied Willi ramion AIR a _ , 

>9j 2 Rang 123 (F B)= 

a ' but for le course 10 it 

5 C L J 23 , Appellate 
34 P L R 844 = A 1 R 

♦ The proviso was added by > 4 of Act 9 of 1922 
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[0, 41, P. 30 


AIR IPJI P c 143 {p C),A I R 1932 Mad 709 . A 1 R 1932 Wad 
14S Where Judge is iaiisficd that docomenis could no^ be discovered at 
earlier suge suJi documents can be alinuiej in appeal AIR *933 Ai/ 
io4=»i932 A L- J 1081 Appcihte Court h=»spotver to issue commission for JocaJ 
javest'gation ‘n i nte 1 nut record reasons u iJer Order 41, rule 27 AIR 193^ 
All 270 Court exerctstnj, power under rale 37 shall maVe direct reference to we 
27 giving reasons A I R tgji Bom 2}o«34 Bom L R 372 , see a 2 soA I R 
X933 Cal jr9-v56C L J u6 , tjC W N 925-33 Bom L R J25i^i93;|A L 3 
5to«A I R 1931 P C'lJi (P C ) , A I R i9ii Lab 823 ►A 1 R i 93 S Lah 
M7=l4L3li 153 rnippAl'.Jl.tra.il very rarefully 

ani omWv i lal IS»A I B ipB Oudl. 2J7 , see also A I R .933 Lah 
ro2i Addtiont? ev Jence a Imuted by 3 >pcl1itc Court disregarding rules 27 and 
29 sbouU be ruled out AIR 193* All 264«»932 A L J tI7 Forapplymg 
rule 26 some inherent lacuna or defect apparent on examination of evidence must 
exist SOWN 627=»A. 1 R 1931 Oadh 39S , see also A I R 1933 Mad 407“ 
64 M i. J 449 , A 1 R 1934 Pat 60 Where additional evidence is taken on 
appaiendy obscure point not affecting finding tn case, reason need not be ^iven 
A- 1 R i953 Lib 328-34 P L R 99 Where party was given opportunity to 
produce evidence but failed to avail himself of It he cannot be allowed to produce 
It m appellate court SOWN 627—A I R tgjt Oudh 2981 but sea A. f R 
J932 Lah 202 Error oHaw by Itself would not furnish ground for revision unless 
Court has not capriciously or unjustly exercised its discrei on under this rule 33 
P E R 330 , see also A 1 R 1932 Eah 93 , A I R I934 Cal 269 No second 
appeal lies /rora te/usal to admir fresh evidence under rule 27 A LR t^u Lth 
506 Opportunity must be given to oppo>tte party to rebut the evidence AIR 

t934 bah 462 

28 {S 569 J Wherever additional evidence is allowed to be 

^ , Produced, the Appellate Court may e/Iber lake 

ev^dencft’^ taking additional jQch evidence, or d»ect the Court from whese 
decree the appeal )s preferred, or On any other 
subordinate Court to take such evidence and to send it when taken to the 
Appellate Court 

Soope —On remand the secon ippeal inJer rule 28 Commissioner for exami 
nation of witnoss can be appo n ed 81 It < Cas 480—5 Lai 252 Appellate <.ourt 
has diScret on to dec de case v. tl or w houi tak v ev dence AIR I9aa 
Lah 1014 

29 [S 670 1 Wbeie additional «vi lenc* IS directed or eUowed to b» 

Po.ms to be defined and Aj ptlUte Curjrt shall specify the 

recorded pomts to which the evidence is to be confined 

speciBod. proceedings the pemts so 

Judgment in Aptxal 

30 . tS 571 J The appeUate Court sVi*..- w. 

JuaemcM when an 1 „l,ctc P'miIm!. a„d referring 

j>ro«ed,„g,, vvhvthev o.. appeal £ lL Co 
which teferrence may be caastimineSss^rr'^hfll ‘o 

open Court, either at once „„ tuml Jy Jr ‘’.'i"™”'® i»<Jgniein 
given 10 ihe parlies or iheir pleaders " ^ s<>aH be 


> V r .,011 o,„oL3l, L I 30 ,, 2g p ^ 

Contents, date and Signature . IS 574] The 

of judgment Ajpeilate Court s 14 JJ be in 


(u) the points for determination ; 

W the decision ihereon , 

{<) the reasons for the decision , and. 


’art vv,Il be ground 
> judgment as to 
« the presumption 

R 330 

judgment of the 
Witting and shall 



0.41, r 33] 


THE CODE OP CIVIL PKOCSDUKE 


73 * 


(<f) where the decree appealed from is reversed or varied, 'tlio relief lo 
which the appellant is entitled , 

and shall at the time that it u pronounced be signed and dated by the Judge 
or by the Judges concurring therein 

N D —For local amendraeiu in Madns, vide tn/ri 

Scope— Rule 31 does not apply to the chartered High Courts A T R. 
19'’9A11 4oj=(i9J9) A L. J 713 Reversing judgment shout I discuss matters 
full} AIR 1931 Mad 169 Lo«er courts should pronounce opinion on 
all imponant points AIR 1933 P C 33=37 C \V, N ^21 = 57 C L 
J 51 = 60 I A. 49^64 M L J 142 Judgment is no judgment where theie 
IS non compliance nith provision of Order 41, rule 31 34 P h R I99=A 
1 R 1933 Lah 333 Judgment of dismssal under rule )i mu't conform to rule 
31 , 65 Ind Cas 479 Affirming ju li>mcm need tmt be -it lengih if all facts are 
considered. 63 Ind Cas 467 Alt objections to decree should be considered as 
in trial Court AIR tgigC^l iio=5)C i2i6*=49C L J 70 Approval after 
consideration of the reaso IS of the Iccis o i by iriai Co irt is sufficient compliance of 
. ‘ ' • >1 ould prcfetabl} be on all points and 

3}J="34C W N 839 , sccal«o A I R 
« 4 , . the appeal by saying tJie trial court 

lias discussed the matter fully is not a proper nietho I ne Ind Cns 69S 
Court must give its reason and not merely approve of lo ver couri 5 reasons 
A LR- 1918 Lah 655=10 Lah L J 257 Confirminj, judgment may nof be in 
detail such as m reicrsal A I R 19^6 Cal In I Cas 478 Adoption 

27 C il 32^-97 Ind Cas 
o,»i3 O L J 586-29 
« le 1 55 I d Cas 816 A 

judgment based on a i irdefmi >- conrlu o 1 a to 1 a or 1 iduc w th la v i P L T 27 
Appellate Court IS bound 10 d scuss all a«ui.s m ts |ulonii.iii 43 Ind Cis 838 

32 [S 577 ] The judgment may be for confirming varying or reversing 

. . the decree from which the appeal is preferred, 

Whatjadgmentm«yd,t«l ,( ,he partie 10 the appeal Tgiee ae to the 

from which the decree m appeal shall take or ns to the order to be made in 
appeal, the Appellate Court may pass a decree or make an order accordingly 

Notes— A. I R 1928 Oudh 22— 2 Luck 42 > , 6 Lah L J co6-i4lnd Cas 946 

33 The appellate Court shall have power to pass any decree 

_ wake any order which ou^ht to have been 

Power of Court of Appeal passed or made an I to pass or make such further 

or other decree or order as the case may require, and this power may be 
exercised by the Court notwithstanding that the appeal is as to part only of 
the decree and may be exercised m favour of all or any of the respondents or 
parties, although such respondents or parties may not have filed any appeal or 
objection 

’^Provided that the Appellate Court shall not make any order under 
section 35 A, in pursuance of any objection on which the Court from whose 
decree the appeal is preferred has omitted or refused to make such order] 
Illustrations 

A claims a sum of doney as due to him from X or Y, and in a suit against both 
obtains a decree against X X app-als and A and Y are respondents The appellate 
Court decides m fxvour of X It has power to pass a decree against Y 

Scope — The word ‘panics in rule 33, includes persons other ihan those who 
have been arrayed asannHlanis or rrsnnnHems in il e appeal A I R 1929 All 
• notice of events happened since the 

iccrce according fo ihe ciicumstaijccs 
Bora 254=540 125 = 32 Bom L R 
1 R 19 4 Pat 134 Appellate Coi rt 
can pass decree which it thinks fit and proper A I R 1932 Rang 123 (F B)- 
to Rang 412 Rules should be applied only IQ cases where but for recourse 10 
ends of justice would be defeated I R 1933 Cal 165 = 36 C L J 283 AppeU^“ 
Court would not interfere except for very cogent reason 34 P L R 844 -A ‘ 

* The proviso was added by s 4 of Aci 9 of 1922 
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rule 33 al*er decree of 
A i R J93i Lah 37° 
on rceorxJ tn appeal A 
jriUer ends of justice and 


Date 

decree 


and contents of 


733 

1933 Lab 682 
trial Court when t 
Power under rule 

IRi933Mad8oD nujcj^s w- jrmer enas 01 justice 

not to favour one party as a{,ainsi another A I R 1933 Pat 224 ^Discretion snouia 
not be exercised unless success of appeal would render granting of relief just against 
non appealing party A I R 1933 Nag 186 

24 tS 576 1 Where the appeal is heard by more Judges than one, any 
Judge dissenting from the judgment of the 
Dissent to be recorded Court shall state i« writing the decision or order 

which he thinks should be passed on the appeal, and he may state his reasons 
for the same 

Decree tn appeal 

35 Ih 579 ] (i) The decree of the 
Appellate Court shall bear date the day on 
which the judgment was pronounced 
(a) The decree shall contain the number of the appeal, the names and 
descriptions of the appellant and respondent, and a clear specification of the 
relief granted or other adjudication male 

(3} 1 he decree shall also state the amount of costs incurred, in the appeal, 
and by whom, or out of what property, and in what proportions such costs 
and the costs in the suit are to be paid. , , , , . , 

(4) Ihe decree shall be signed and dated by the Judge or Judges who 
passed it 

Provided that where there are more Judges than one and there is a 
. , , , . dilfecetice of opinion among them, it shall not 

^ necessary for any Judge dissenting from tbe 
msnt n«d not sign docroe Ji the Court to sign the decree 

N B —For local amendments m L:»hore and Madras vidf 

36 [S 580 ] Certified copies of the judgment and decree m appeal 
Copiei ot judgment nnd shall be tofnished to the parttes on «PP>|be 

decree to be furnished to non to the Appellate Court apa at loeit 
parties expense 

37 [S 581 ] A copy of the judgment and of the decree, certified by 
Cam&d a,pr ol daorea 

be sent to Court whose decree *" behalf shall be sent to the Court which 
appealed /rom decree appealed froor and shall he 

and an ontr, of tho ,adgn.e„ 'V'S 5pp3"“co£rrn 'F ‘"0“'= 
regiafer of civil suits be made m the 

and”pefh;7^:’'r£X*"“'"'" Qadh, Patna, S,„d 

Order xlii 

Appeals from AppUlate Decrees 

Procedure t 587] The rules of Order XLI 

ORDER XLin ^ 

Appeals fnm Orders 

Appeals from orders 1 IS 58S] An appeal shall he from 

«cuon,04, namely - “'""‘"S peonjUaT, 

“Kptotr’ ^ P«-Pn.. 
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(£) an order under rule lo of Order Vlll pronouncing judgment against 
a party. 

(c) an order under rule 9 of Order IX rejecting an appUcaiton (in a 
case open to appeal) for an order to set aside tlie dtsnussal of a 
suit , 

{d) an order under rule 13 of Order IX rejecting an application (in a 
case open to appeal) for an order to set aside a decree passed 
/arte ; 

(e) an order under rule 4 of Order X pronouncing judgment against a 
patty , 

if) an order under rule ai of Order XI ; 

\S) an Older under rule 10 of order XVI for ilie attachment of pro* 
perty , 

(>^) an order under rule ao of Order XVI pronouncing judgment against 
a party , 

(0 an order under lula 34 of Order XXI on an objection to the draft 
of a docuirent or of an endorsement , 

(/) in ordti under rule ja or rule 9a of Order XXI setting aside or 
refusing to set aside a sale , 

(^) an order under rule 9 of Order XXII refusing to set aside the 
abatement or dismissal of a suit , 

(/) an order under rule ro of Order XXIl giving or refusing to give 
leave , 

(m) an order under rule 3 of Order XXllI recordng or refusing lo 

record an agreement, compromise or satisfaciDn , 

(n) an order under rule a of Order XXV reji-ciing an application (in a 

case open to appeal) for an order to set aside tlie dismissal of a 
suit , 

(e) an order under r a, r 4, or r 7 of Order XXXIV refusing to 
extend the time for the payment of mortgage money , 

(p) orders in interpleader suits under rule 3, rule 4 or rule 6 of Order 
XXXV 5 

(5) an order under rule 2, rule 3 or rule 6 of Order XXXVIII , 

(ri an Older under rule i, rule a, rule 4 or rule 10 of Order XXXIX , 

(s) an order under rule 1 or rule 4 of Order XL 

{t) an order of refusal under rule i9 of Order XLl to re admit, or under 
rule 21 of Order XLI to 

(«) an order under rule 23 « where an 

appeal would he from U , 

(v) an order made by any Court other than a High Court refusing the 
'Ji -u 'ui/iAT. viJft. % Qc'W. YJ.-V , 

iw) an order under rule 4 of Order XLVII granting an application for 
review 

N B— For local amendments m Allahabad Bombay, Calcutta, Madras, Oudh 
and Rangoon, vide in/ra 

Clause (a) — 11 C W N 765=5 C L J 580 , 97 Ind Cas 790 = 51 M L J rig, 
62 Ind Cas 399, 52 Ind Cas 301^46 0 738, 56 Ind Cas 865 , 46 Ind Cas 99 
Clause (d ) — Under clause (^) no appeal lies from an order refusing to pronounce 
judgment AIR 1931 Lah 77=31 P L R 946 

Clause (r)— A I R 1923 Pat 2a3«73 lad Cas 373 , 8 C W N 313 , 20 C 
W N 1203 , 75 Ind Cas 589 , 45 A 148 , 4$ C L J 60 
Clause A I R 1932 All ri3 
Clause («)— A 1 R 1933 Lah 216 
Clause (/) — 34 C W N 220 

Clause O')— «‘7lnd Cas 253 , 14C W N 573 , 21 C L J 628 , 30 C \V N 
S70 • A I R 1929 All 671 AIR 1929 Lab 778 , A 1 R 1931 P 97 
Clause (i) — 33 C W N 8Si , 34 Ind Cas 372 , A I R I93t Pat 353. 

CUuse (/}— 35 C W N 296 , 27 C W N 29 

Clause («)— A I R 1933 Bom 205=57 B 2^, 36 C W N 1013 
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[0.4?, c. i 


1 r tala jj al^er decree of 

,, AIR i9Si I^fa 37'3- 

] 

not be exercised unless success of — 
non appealing party AIR I933 

§4 [^ 5761 \Vhere the appeal « h^atd by more Judges than one, any 

Judge dissenting from the judgment of toe 
Dissent to be recorded Coiiri shall state in writing the decision or order 
which he thmka should be passed on the appeal, and he may state bts reasons 
for the same ^ , 

Deffce tn appeal 

. . . 35 |2j 579 J CO The decree of the 

Date and contents 01 Appellate Court shall bear date the day on 
lyhich ihe judgment was pronounced 

(a) The decree shall contain the number of ibe appeal* the names and 
desctvptioas of the appeffattc and respondent, and a clear sP&ciBcstion of the 
relief granted or other adjudication nu le 

(3) rhe decree shall aUo state the amoutU of costs incurred, in the appeal, 
and hy whom, or out of what property, and in what proportions such costs 
and the Costs in the suit are to be paid , , , , , t 1 

(4I I he decree shall fae signed aid dated by the Judge or Judges who 
passed It , , . , V 

Piovided thit where there are more Judges ibao one and mere « a 
difference of opinion among them, it shall not 
Judge rtissenimg from judg be necessary for any Judge dissenting from the 
mm mt sign Co„rt to sign «,e decree 

N B —For local amendments m I ihore and Madras vidr in/ya 
30 rS 630] Oertihed copies ol the JaUgment and decree m appeal 
Con.*, rtf uiiiLraent onA *baU be furnished to the patties on appuca 
ufcMs^to ^furnwJied fo t»®n t**® Appellate Court and at thuij 

parties e»pens« 

37 CS 5S1 ! A copy of the judgment ind of the decree certified by 

appealed from ***.® decree appealed frOm and shall hr- 

and an entry of the jud«oient oMbe App*hi1e" 

register of cml suits “ w«da m the 

Uhorc, Oudb, 

C3ROER XLII 
A/>p(aUfrom Appellate Otetees 

PmeoJare I (S SS7J Tile rule, n( Older XU 

N B TO loe , %"e.S;?fec:L'- ■<> Rot! 

Failure uiihin iimeefliaJj mjecr.nn ^app«r ^ 

JiS-« A 06o,A J ft , 52 V A» W^Sr/nd Cas 

OKPER Xtm ^ “ 

Af^eaJsJram Ordets 

Appeals from orders iiiJ® ^bpeal shall li<? feaca 

,m,ca,dd, naarely _ P>on"oa/of 

(o) an order under rule ro of OrJer Vll leiimws a vIm„i m a. 

l£d 10 Die proper Court a piawt to be pressai 


Fatna, Smj 
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(d) an order under rule to of Order VUl pro louncing judgment against 

a parif. 

(c) an Order under rule 9 of Order tqcciing an application (in a 
case open to api'cal) for an order to set asi le tlic dismissal of a 
suit ; 

(i) an order under rule ij of Order IK rejecting an application (m a 

case open to appeal) fur an order to set aside a decree passed ex' 
farfc , 

(e) an Older under rule 4QfOrdcr X iironouncing judgment against a 

/A ' 

(/) an order under rule at cf Order XI ; 

(j) an Older under rule lo of order XVI fur tlic attaclimcnt of nro> 

petty , 

(A) an order under rule ao of Order XVI pronouncing j udgme U against 
a patty , 

(i) an order under lule 34 of Older X\l on an objection to ilic draft 

of a docuiTciu or of an endorsement , 

(j) an order under rule or rule 92 of Older Wl setting aside or 

refusing to set aside a talc , 

(A) an order under rule 9 of Otdet X\ll refusing to set aside llic 
abatement or dismissal of a suit , 

(/) an order under rule to of Order XXII givMg or refusing to give 
lease , 

(ct) an order under rule 3 of Order Will rtrordiig or refusing to 
record an agreement, conij romise or satirfacti >n , 

(«) an Order under rule a of Order WV rej cling an ipplication (in a 
case open (0 appeal) for an order to set aside tl a dismissal of a 
suit , 

(e) an order under r. a, r 4, or r 7 of Order X\XIV refusing to 
extend the time for the payment of mortgage money , 

(^) orders in interpleader suits under rule 3, rule 4 or rule 6 of Order 

XXXV, 

(2) an order under rule 2, rule 3 or rule 6 of Order XXXVIII , 

(r) an order under rule i, rule 2, rule 4 or rule 10 of Order XXXIX , 

(s) an order under rule i or rule 4 of Order XL 

(r) an otdet of refusal under rule i 9 of Order XLI to re admit, or under 
rule s 1 of Order XLI to re hear, an appeal , 

(«) an order under rule *3 of Order XLI remanding a case, where an 
appeal would lie from ihe deciee of the Appellate Court , 

(sj) an order made by any Court other than a High Court refusing the 
grant of a certificate under lule 6 of Order XLV , 

(XT') an order under rule 4 of Order XLVII granting an application for 
review 

N B — For local amendments m Allahabad Bombay, Calcutta, Madras, Oudh 
and Rangoon, vide i/i/ra 

Clause (a)— II C W N 765=5 C L J 580 , 


3. 8 C W N 313, 20 C 

• • 0 


Clause 6)— > '7 Ind Cas 253 , *4 C W N $73 . zi C L J 628 , 30 C W 
70 . A I R 1929 All 671 , A I R J 9*9 Lah 778 , A I R 1931 p 97 
Clause {>t)— 33 C W N 881 , 34 Ind Cas 372 . A f R 1931 Pat 353 
Clause (/}— 35 C W N 296 , 27 C W N 39 ’ 

Clause H— A I R 1933 ^0“ 205=. 578 206 , 36 C W N 1013 
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Olauso I K Jpw All 26pwJ9J2A t J 228; A I R 1938 Lah 445 

Clause (r)-A I R I933 All 86*1933 A L J 803 { A, I R I 93 r 

33 Bom L R 1109, A 1 R 1933 Lah 203 , A I R 1932 Lah, 347*66 Ind 

Clause (jJ— A 7 R ^913 A/ad 570 (F B7»=561ll I. / 223 , A .1 R. 1934 Na| 

64 . 69 Ind Cas 929 , 36 C W N 903 , S3 C 3*9 » A. I R igs* All 72*29 A 

L J n . 13 C W N 6 S 4 , A I R 1928 Oudh 29/ 

Clause w— 45 C 638 , 19 C \V N 539 , S 3 led Cas 333 . A. I K 195 “ 


"’oiauee (k)-A I R 1933 Oudh 33". A 1 R 1933 /‘J - 

Oudh 398 , A I R >931 l-"!' 39 ? . A ' R ‘W" All laJ , 31 A 4?9 

Clause (a) -A 1 S >933 All 778 .A I R 1933 Sura ;S 3 .,A l„Bj« 
7 a ?-37 C W N 70s u A I^R^ 


1929 

1933 Cai 

air X 93 « Oudh 

sa\^V?RV28'Banr*77^*sVM''L'r682 , 32 C W N 693. 60 
Jnd rL Jg A^ R 19% S 105,25c WN 884, A*! R if & Bom 
nz, A?^R't929Bom x8j .J I R 1929 Mad 261 . A I R/f 9 Na| p, 
A I R 1927 Lah 435 .AIR » 93 i AU 329 . A 1 R 1930 AH 126 , AIR 

j928^LaVi^^6oa^^A Order XLI shall apply, so far as may be, to 

Piocedure appeals from orders 

N B — Foi; local amendmeuts in Allahabad, Afadras and Oudh, vide tnfra 
Kotea— A 1 R 1930 Sind 332*255 L R 63*130 Ind Cas 554 

ORDER XLIV 

Pauper Appeals ^ 

1 ES 592 1 Any person entitled to prefer an appeal, ffbo is unsWe to 
/ la aae, j nny pc, r*lnuired for the memorandum of 


^V^n 

by 
in < 
tel 


oav the fee required for the memorandum 
^ * mpanieo 

subject 
ayisiojis 


1 brief does noi coaitnute 
A L 3 Sbo \dmission of apr 
IS not final disposal of applicaiion 
applies even after apphnimn e 


Provided that the Court shall reject ihe application unless, upon a perus^ 
_ . , „„ r„, thereof and of the judgment and decree appealed 

froo* «f s«®s reason to thini that the decree « 
contrary to law or to some usage having ihe 
force of law or is otherwise erroneous or unjust 

Scope -“Court s 10c bound 10 J ear respondent before leave 10 appeal xn/Orma 
IS sranicd A J Jt > 9^2 Mad ML/ 38 Issue of notice to 

interested part cs 15 not iieces-.ary to decide wl eiber appl cation should be teiected 
A I ft i93lMaI 618 65 M L j 37a Wl ere Appellate Court has issued notice 

• - . ’ m t appiicauon 

« All 7 i 2 *i 93 z 
foriAa paupens 
. , V- jt *- R S16 Proviso 

and notice 10 respondent ts ordered 
roviso is mandatory Ibid Appellate 
ed and nonce on *e opposite party has 
in the proviso are satisfied 133 Ind 

Mia 519-56 M p 3 . hut s« 53 M J4S A!lo».iair apotlUnt to appeal 
/anna paupens does not preclude respondent from showing at liter date that 
the appeal IS without substance A I *R 1933 Mad 523 Wj fee on LiS 
^ taJeuJated as on date of piesentatioa and not of payment A ? R, 
1932 Oudh 343 * 9 O W M S55 Court after application under 'Order u 
rule I IS still competent (0 imusider if conditions in the proviso to order 44, rule i 
aresatisfiej A / R. 1931 Pat iS^F B 3 *iap I T 156 No disuneimn eaisw 

non A I R 1931 Rang iji 
■ « not precluded Irom arguing 
* , , » ‘b 73 Order « tevisable if 

■ • »■ ' sr A I R 1934 AH 434 
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2 . [S. 593 ] Tho inquiry into the ijaupensm of the applicant may be 

, made either by the Appellate Court or under 

Inquiry into p.\upcristn orders of the appellate Court by the Court 

from who>c decision the appeal is perfetced : 

Proiided that, if the applicant svas allowed to sue or appeal as a pauper in 
19 preferred, no further inquiry in res 
* % unless tho Appellate Court secs cause 

Notoa — ja lD*d Cas 630 , V. 1 It 1930 Pat 365 
ORDER XLV. ^ 
tatht Kt»g\n Council 

1 . [5 594 .] In this Order, unless there is something repugnant in 
“De ♦' 1! fi \ subject or context, the expression ‘decree’ 

cree e nc include a final order 

Notes— 77 Ini Cas £69- A 1 R 1924 Lali 22J 
Appl,c„onio Court uhrrse , 2 .fS 598 f Whoever dcs.res to appeal 

decree complained of 'lajesty in Council shall apply by petition 

to the Court whose decree is complained of. 

3 . [S. 600 I (i) Every petition shall state the grounds of appeal and 

Certificate a« to value or P'"’' ="''cr that, as reprds 

gtness amount or value and nature, the case fulnls the 

requirements of section no, or that it is other* 
wise a fit one for appeal to His Majesty in Council 

(a) Upon receipt of such petition the Court shall direct notice to be served 
on the opposite party to siiow caus* why the said certificate should not be 
granted 

N B— For local amecidcneni m Qocabay and C P , vide tti/ra 
Notes— A I R 1933 Oudh 394 = ioO W N 953 , A 1 R 1929 Oudli 343 , 
25 C \V N 630 , 43 M L J 313 (F B) 

4 v For the purposes of preciniary valuation, suits involving 

, , . , . substantially the same questions for determina 

Corrsohrlahorv ol suns judgiMtvt may be 

consolidated , but suits decided by separate judgmenis shall not be consolidated 
notwithstmiding that they involve substantially tbe same questions for deter 
mination 

Notes —Judgment mean^ judgment appealed against AIR 1932 Mad 125061 
M L J 691 Discieuon IS 10 be in appbeam’s favour A I R 1932 Mad 125=55 
M 125 Court fee value IS the least market value AIR 2931 Mad 125 Separate 
judgment may be treated as one 61 M L J 692 

5 . \New\ In the event of any dispute arising between the parlies as to 
_ f , tbe amount or value of the subject matter of the 

amount or value 01 the subject matter in dispute 
on appeal to His Majesty in Council the Court to which a petition for a certi 
Qcatc IS made under rule a may if it thinks fit, refer such dispute for report to 
the Court of first instance, which last mentioned Court shall proceed to deter 
mine such amount or value and shall return its report together with the evi- 
dence to the Court by which the reference was made 

Notes — 34lnd Cas 203, 83 Ind Cas 744 A I R 1927 Cal 411 = 45 C L J 
225 , 42 B 609=46 Ind Cas 4 , A I R 1933 P C 232 

, , , , , .c . 0 [S 6011 Where such certificate is 

Effect olrcrasal orcethficatc j,3„,„ed 

7 . [S< 602 .] (0 Where the certificate is granted, the applicant shall, 
CpriiM,.. within *[nioely days or such further period, not 

ongrant ofctrulfca.e eaceedi^ svJty days as the Court may epon 

cause shown allow], from the date of the decree 


Substituted Act, 26 of 1920, 
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the code op civic procedure 
Clause W-A.I R. AU ^ 'Sj^Bomlee- 

‘^“'ofause «-A.. ^ TJt 

..... 


,„;Tr C W N 70S . A I R >933 .a. .’TA r 687' • >1 C vV N ^3 1 
63 ; 47 A sa> ! A / r > 9>® R»“S ” 1 ‘- % 884^, A. I. «■ ■9.®““’.- 

Ind Cas 250, A 1 R *959 8 1*029 Mad 261 ; A I /V 

Ti-r' AV/..i3%' 3>9> A ..K >930 All »3 1 A 1 K 

”'2'“‘’rsl90l 'The’^kWorderXU .all apply, so far as may be, to 
A. &au i appeals Irom orders. 

U B -For local 

Notea -A I R 1930 Smd aS 2*=25 i» 

order xliv. 


1 IS 692 1 Any d "f^tSe 

Wlio •" ' . , . subject 

by P ' ’ ovisjons 

m all • 

relati • perusal 

Pi • . _ _ - appealed 

Proceaure on appiicanon lor jea^on to think that ‘ 1 *®.*^*“®®,.” 

adin'**«on of appeal contr-»ry to law or to some usage having me 

“,ror;'iV;:2rrr?.7»X’i S.(or. ..... .0 .py..l 

p.„pr.' A.u . Saul "“c“ed 

Hate Court has issued notice. 


A 2 H 1932 AH. 92$ , see 
at order refusing application 
„ — , AIR 1932 All ?I2=»I932 
ly j 000 \umi$sion or appUcation (or permission to appeal inybr/zro^^au/mr 
3 Lab 356«-34P L- R 516 Proviso 
ad aotice to respoodene is ordered. 
■ •■• . ■ . vtso IS mandatory /3/</ Appellate 

- ■ ■ ,. - -• jmd notice on the opposite party has 

been served consider whether die conduions m the proviso are satisfied. 133 Ind 
Cas 125 (Lih) Before leave to appeal os Muper is granted it is incumbent upon 
pauper appellant to satisfy Court that judgment is erroneous AIR 1933 

Slad 5>9'”5d M 3*3 • but see $3 M 34$ Allowing appellant to appeal 10 

}i 3 r 7 nj p-iufitrit docs not preclude respondent from showintr at liter date that 
the appeal IS without substance. A 1. R (^32 Mad $*3 Court fee on appeal 
IS to be calculated as on date of presenuttoa and not of payment, A I R. 
1933 Omlli 341**9 OWN Err Cts ^ r.. ppJicalion under Order 44, 

■ , • • e proviso to order 44, rule i 

■ ■ . • ' *56. No distinction exists 

, ■ . . . I • on. A I R 1931 Rang 131 

. . . ■ ■ s not precluded from arguing 

^ . i 73 Order is revisable if 

.. . j . „ , ■ s A I R 1924 AU 434 
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2 . [S. 593 ] The inquiry inlo the pauperism of the applicant may be 

, made either by the Appellate Court or under 

Inquiry into p\upcrism orders of the appellate Court by the Court 

from vho>e decision the appeal is perferred : 

rro\ided that, if the applicant tras allowed to sue or appeal as a pauper in 
the Court from whose decree the appeal is preferred, no further inquiry in res 
pect of his pauperism shall be neccesary, unless tlic Appellate Court sees cause 
to direct such inquiry. 

Notes. — 3J Ind Cas 630 , V, 1 H 1930 I’tt 365 
ORDLR XLV. ^ 

Afftal lotht Council 

1 [S 594 .) In this Order, unless there is somt-thmg repugnant in 

-D.cr«" d= 5 ncd J=cree ’ 

, shall include 1 final order 

Notes— 77 fnj Cas £69- A I R 1924 Lali j2j 
Application to Court nliose 598 ) Whocacr desires to appeal 

decree complained of Majesty in Council shall apply by petition 

to the Court who»8 decree is complained of. 

3 . [S. 600 ] (1) Every petition shall state the grounds of appeal and 

Cenificaie as lo value or * ccrlificate cither that, as reprds 

gtness amount or value and nature, the case fulfils the 

requirements of section ito, or that it is oiher 
wise a fit one for appeal to IIis Majesty in Council 

(*) Upon receipt oC such peuuon the Couit shall direct notice to be served 
on the opposite party to show cause why the said certificate should not be 
granted 

N B— For local amendment sn Bombay and C P , vide in/rn 
Notes— A-I R 1933 Oudh 394“ioO W N 953 . AIR 1929 Oudh 243 » 
*5 C W N 630 , 43 M L J 312 (F B) 

4 [A’ir.a J For the purposes of prec iniary valuation, suits involving 
- , . ^ substantially the same questions for deteimina 

Consohdatioa of suits decided by the same judgment may be 

consolidated , but suits decided by separate judgments shall not be consolidated 
notwithstanding that they involve substantially ibe same questions for deter 
mination 

Notes — Judgment mean« judgment appealed against AIR 1932 Mad i25>»6i 
ML] 692 Discrelion is 10 be m applicant’s favour A I R 1932 Mad I25«:SS 
M 125 Court fee value IS the least maiket value AIR 1931 Mad 125 Separate 
judgment may be treated as one 61 M L J 692 

5 . \Ncw ] In the event of any dispute arising between the parlies as to 
^ , the amount or value of the subject matter of the 

su.tmtheCounof firsl ms(itic=, or as to the 
amount or value of the subject matter in dispute 
on appeal to His Majesty in Council, the Court to which a petition for a certi 
ficatc IS made under rule 2 may, if it thinks fit. refer such dispute for report to 
the Court of first instance, which last mentioned Court shall proceed to deter 
mine such amount or value and shall return its report together with the evi* 
dence to the Court by which the reference was made 

Notes— 34lnd Cas 203 , 82 Ind Cas 744 , A I R 1927 Cal 411 = 45 C L J 
225 , 42 B 61^=46 Ind Cas 4 , A I R 1933 F C 232 

. r r 1 /• . .r 6. [S 601 ] Where such certificate is 

Effect of refusal of certificate ,1,^ ^,3^,35,^ 

7 . [S 602 ] (i) Where the certificate is granted, the applicant shall, 
Secunty and deposit reqo, red such further period, irot 

onstant ofcettiScaie eiceeding st«, days, as the Court may upon 

cause shown allow], from the date of the decree 


Substituted Act, 26 of 192a 
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complained or within SIX weeks ftom. the date of the grant of the certificate, 
whichever is fhe later date,— 

(a) furnish security i [m cash or in Government securities] for the costs 
of the respondent, and 

(d) deposit the amount required to defray the expense of translating, 
transcribing, indexing and transmitting to His Majesty in Council 
a correct copy of the whole record of the suit, except — 

(1) formal documents directed to be excluded by any order of His Majesty 

in Council in force for the time being , 

(2) papers which the parties agree to exclude , . . .. 

(3) accounts, or portions of accounts, which the officer empowered by the 

Court for that purpose considers unnecessary, and which the 
narl ’ 

(4) such o ^ excluded , 

* [Provided tnat me v,ouri - » . certificate may, after 

hearing any opposite 
ship that some other for 

Provided further, ll - — j - 

party to contest the nature of such security]* 

(2) Where the applicant prefers to prmt 10 India the copy of the record, 
except as aforesaid, he shall also wilhm the lime mentioned in sub rule 
(i ) deposit the ainotint required to defray the of printing such copy 

N B— For additional rules m Bombay and C ^ t A, M T T 6fie 

Notes -A I R 1934 Oudh 139 , A 1 R foot “ , J ’ 

58 C r034-A f R 1931 Cal 734 AIR 1931 nt ® 

A I R 1933 All 410-1933 A L J 276, A 1 R 1933 All 24> (F f)i S’ A 

619 (F B) AIR 1929 Pat 431, A I R 1929 All 794 , A L J 433 . « 

A 2 J 6 , A 1 1939 All 794 , 51 B 430 , 4* A 242*30 A L J 5 » 

S. fs e 03 ] Where such security has been furnished and deposit made 
- . - , J to the siHsfaction of the Court, the Court 

Admission of appeal and .u.ii 

procedure ihereon snaii 


•'’6 ground of special hard 
granted to an opposite 


la) declare the appeal admitted, 

iS) give notic/' thereof to the respondent, 

Q<;) transmit to Hia Majesty in Council under the seal of the Court a 
correct copy of the said record except as aforesaid, and 
(<0 give to either party one or more authenticated copies of any of the 
papers in the stilt on his applying therefor and paying the 
reasonable expenses incurred in preparing them 
Notes —If respondent knew ofadmiss oo, failure to give nonce to the resoondeni 
uludm.ssion of an appeal to the Pr.vy Council is not sulScietit crouod f“ re 
hearing 23 Bom L R 55o=.59lnd Cas 7 ^ 

9 [S q 04 .] At any time before the admission of the appeal the Court 
Revocation of acceptance of » **fW" shown, revoke the acceptance 
security o* “"f s“cn security, and make further direc 

lions tbereon, 

Not^— Rule 10 and not rule 9 is application for enhancement of amount of 
secuiuy for costs after admission of appeal 49 Ind Cas 893 amount of 

* 9 A Nothing in these rules requiring any notice to be served on or 
Power lodispense wuh notices to an opposite party or respondent «hall 

in cases of deceased panics be deemed to require any notice to be served 
on or given to the legal representative of any 
deceased opposjie party or deceased respondent in a case, where such opposite 
party or respondent did nut appear either at ihe hearing m the Court whose 
decree is complained of or at any proceedings subsequent to the decree of 
that Court 


Inserted by Act 26 of 1920 
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ProvideJ that notices under sub-rule (3) of rule 3 and und^r rule 8 shall 
be given by aiUxiug the same tn son e conspicuous place m the Court house 
of the judge of tlie District in vrbicb the suit was originally brought, and by 
pubhpaiiou in such newspapers as the Court may direct ] 

N B —For local amendment in Rangoon, vide tnfra 

10 [S 605] Where at any time aAer the admission of an appeal but 
„ j T \ before the transmission of the copy of the record, 
““P* “ -'“'“-a. .»H.sMare..y.nCou„c... 
such security appears inadequate, 

or fuitb.r payment IS required for the purpose of translating, transcribing 
printing, n dexing or trai smitting the copy of the record, except as afore- 
said, 

til. Court may, order the 'vppeiiani to fur iish, within a time to be fixed by 
the Cjurt, other and sufficient security, or to make, witliin like time, the 
required payment 

, . , II |S 006] Where ihe appellant fails to 

aith order ' ° coinpl) with such order, the Proceedings shall be 

staged, 

and the appeal shall not proceed i?ithout an order in this behalf of His 
Afajesty in Council, 

and in the meantime execution of the decree appealed from shall not 
be stayed 

12 [S 607] When the copy of the record, except as aforesaid, has 

, been transmuted to His Majesty in Council 

Refund of balance deposil oblam a refund of the balance 

(if any) ol the amount which he has deposited under rule 7 

13 (S 638] (0 Hotwitbstaiiding the grant of a certificate for the 

«r Pee..., admissiOH of any appeal, the decree appealed 

aweal ^ ^ ^ ^ unconditionally executed, unless 

the Court otherwise directs 

(a) riie Court may. if it thinks fit, on special cause shown by any party 
interested m the suit, or otherwise appearing to the Court,—- 

(a) impound any movable properly in dispute or any part thereof, or 

(b) allow the decree appealed from to be executed, taking such security 

from the respondent as the Court thinks fit for the due performance 
of any order which His Majesty iii Council may make on the 
appeal, or 

(c) stay the execution of the decree appealed from taking such security 

from the appellant s (he Court thinks fit for the due performance 
of the decree appealed from or of any order which His Majesty in 
Council may make on the appeal or 

(<fj place any party seeking the assistance of the Court under such 
conditions or give such other direction -respectiag the subject- 
matter of the appeal, as It thinks fit by the appointment of a 

, receiver or otherwise 

i • even after time to appeal to 

i > P L R zjS Where leave lo 

* ion to Slay proceedings should 

■ ■ lo ihe plaintiff A I R 1^28 

■■ as been admitied to the Privy 

■ • can also be directed to furoish 

securiiy A I R 1926 D 4*5=50 U 453 Stay of execution can be ordered even 
* I ution of Hi(,b Court 5 

■ ■ 835 Where stay 

, ouncil security roust 

I^ourt can give such 

directions as u thinks necessary 24 C \V N 265=57 Ind Cas 3S2 
C. C. II VoJ 1-93 
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compUined of, or within SIX wccLs from tbo date of the grant of the certificate, 
whichever IS Oie later date,— , , , , 

((i) furnish security t [in cash or in Government secuntiesj for the costs 
of the respondent, and 

(If) (iiT-msfr tJift iniount rcomicd !o defray the expense of uinshuns, 

” ' * sty in Council 


fa) papers which the patties agree to exclude , . , .t 

(3) accounts, or portions of accounts, which the officer empowerea by toe 

Court for that purpose considers unnecessary, and which the 
parlies have not specifically asked to be included , and 

(4) such other documents as the High Court may direct to be excluded , 
* (Provided that Uie Court at the lime of granting the certificate may, 

hearing any opposite party who appears, order on ihc ground of special hard 
ship that some other form of security may be fuinislved : 

Provided further, that no adjournment shall be granted to an opposite 
parly to contest the nature of sucli secmiiyl* , , , / .1. . ^ 

(a) Where the applicant prefers to print in India the copy 01 the recora, 

cxcVt as « • I ^ -.tl .n the lime mentioned in sub rule 

(r) deposit 
N B — 

Notes —A ! R 1014 Oudh 139, a » i\ t u .ai ' 

58 C 1034-A. r R 1931 Cal 731 .AIR I93t Bom 279-33 Doja L K 487, 

A I K 1933 Ml 410-1933 A 1 J 276 , A I R. 1933 All *41 (F • S* ^ 
619 (F B ) , A t R 1919 Pir 431 , A I R 1929 All 794 » 36 A. t J 433 1 44 
A ai6 . A I 1919 All 794 . 51 B 43© , 44 A 243-30 A L J 51 

8, fS 0031 Where such security has been furnished and deposit made 
Adm,...on of ,pp.0l onu sxUstMion of Ihs Courl. Ibe Court 

procedure ihereon snail 

(<i) declare the appeal admitted, 

(&} give noliC'' thereof to tho respondent, 

(r) transmit to His Majesty in Council under the seal of the Court a 
correct copy of the said record, except as aforesaid, and 
(*0 to eiiher party one or more authenticated copies of any of the 
papers in ihe suit on lu$ appl)ing iherefor and paying the 
reasonable expenses incurred in preparing them 
Notes — If respondent knew of idmissioo, failure to give notice to the respondent 
of admission of -m appeal lo ibe Privy Council is not suScient ground far re 
hearing 23 Bom L R 550-59 Ind Cas 7 * “ 

9 [S 694.) At any time before the admission of the appeal the Court 
Revocation of acceptance of • upo» cause shown, revoke the acceptance 
security ®* such security, and make further ditec 

lions ibereon 

Notes.— Rule 10 and not ruleg is application for enhancemeni of amount of 
security for costs after admission of appeal 49 Ind Cas 893 

* 9A Nothing in these rules requiring any notice to be served on or 
power 10 dispense with nonces pen to an opposite parly or respondent «hall 
la cases of deceased parues be deemed lo requite any notice to be Served 

on or guen to the legal representative of any 
where such opposite 
n ihe Court whose 

decree 15 ctuipiajucu o. w. « _ ^ ^ - »> t to the decree of 

that Court 

• Inserted by Act 26 of 1920 
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Provided that notices under sub-rule (3) or rule 3 and und^r rule 8 shall 
be gnen b) afhxmg the same in son e conspicuous place m the Court house 
of the Judge of the District in which the suit was originally brought, and by 
publication in such ncivspapors as the Court may direct] 

N B.— For local amendment m Rangoon, vde iH/ra 


10 [S. 605 ] Where at any time after ihe admission of an appeal but 

1 j. , before the transmission of the copy of the record, 
'“tP* “ >=H;.Maj=s.y.nCou..c.l, 

such security appears inadequate, 

or further payment is required for the purpose of translating, transcribing 
printing, n dexing or trarsmitting the copy of the record, except as afore- 
said, 

the Court may, order ihe appellant to furnish, within a time to be hxed by 
the Cjurt, other and sufficient security, or to make, within like time, the 
required payment 

r I.. . I 11 IS 606] Where the appellant fails to 

unib order ° comply comi l> with such order, the Proceedings shall be 

stayed, 

and the appeal shall not proceed without an order in this behalf of His 
^^aJesty in Council, 

and m the meantime execution of the decree appealed from shall not 
be stayed. 

12 [S 607\ When the copy of the record, except as aforesaid, has 

_ , , , , been transmuted to His Majesty in Council 

Refund of balance deposit jJjq pcllant may obtain a refund of the oalance 
(if any) of the amount which he has depouted under rule 7 

13 [S 638] (1) Notwithstanding the grant of a certificate for the 
n- . e . j _ admission of any appeal, the decree appealed 

aoDeal” pendmg jIj^II be unconditionally executed, unless 

the Court otherwise directs 

(a) The Court may, if it thinks fit, on special cause shown by any party 
interested in the suit, or otherwise appearing to the Court,— 

(a) impound any movabU properly in dispute or any part thereof, or 
(fi) allow the decree appealed from lo be executed, taking such security 
from the respondent as the Court thinks fit for the due performance 
of any order which His Majesty in Council may make on the 
appeal, or 

(c) stay the execution cf the decree appealed from taking such security 

due performance 
His Majesty in 

— w V> 

{d) place any party seeking the assistance of the Court under such 
conditions or give such other direction respectmg the subject- 
matter of the appeal, as it thinks fit, by the appointment of a 
. receiver or otherwise 

Notes. — High Court can amend Us own decree evea after time to appeal to 
, ■ j P L R 258 Where leave to 

on 10 stay proceedings should 
* to the plamtiiT A 1 R 1928 

■ as been admitted 10 the Piiry 

can also be directed to furnish 

■ < * execution can be ordered even 

■ ■ 734 Execution of Hii,h Court’s 

■ ■ • * 43 Ind Cas 835 Where stay 

1C Privy Council security most 
ue and the Court can give such 

4 • - ^ 57 Ind. Cas 382. 

C. C H Vol 1—93 
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14 [S. 6091 (f) Where at any cirae during the pendency of the appeal 

. the Security furnished hy eilher party appears 
jSouaic. ^ SCT-Urij. found jnadequjie, tjig Court may, On the app/icifron 
^ of the other parly, require further security. 

(a) In dcf mil of such further security being furnished as requited by 
\he Court, *— 

(a) if ilie unginal security was furnished by the appellant, the Court 
may, on tlie aj plication of the respondent, execute Ibe decree 
af pealed from as il the appetlant had furnished no such security j 
d tlie original security Has furnished by the respondent, the Court, 
shall, so far as may be practicable, slay the further execution 
of the decree, and rcaiore the parties to the position m which 
the) respectively were when the security which appears m* 
a equate was furnished, or give such direction respecting the 
su j<,ct mailer of the ajp-al as it thinks fit. 

15 IS OlOl (i) Whoever desires to obtain execution of any 
o ^ ^ ^ or Icf of Hii Mijesty in Council shall apply 

by petition, accompanied by a cerlified copy 
^ ' of the decree passed or order made m appeal 

and smght to b“ executed, to the Court from which the appeal to His 
Majesly was preferred ... ^ , 

(a) Such Court -ihall transmit ihe order of His Majesty lo Council to 
th Court which passed the first decree appealed from, or to such other 
C )UTt as Majesty in Council hr such order may direct, and shall (upon the 
the application of either party) givw such directions as may be required for 
the execution of the same , and the Court to which the said order ts so 
tians luei shall execute it accordingly, m the manner and according to the 
provisions applicable Co the execution of Us original decrees. 

( 3 ) When a iy mimes exjressed to be payable in British currency are 
payanle in I niia under such order, tbe amount so payable shall be esiimated 
accordngt the rate uf exchange for the time being fixed at the date of 
the rmlci g f the order by ti»e Secretary of Slate for India m Council with 
etice of t e lords C Jinniissioriers of His Majesty’s Treasury for 
Gov^*^^ ^ ■>f fica cjal ttav ciio s between the Imperial and the Indian 

1(4) Id less lUs Majesty in Council is pleased otherwise to direct, no 
oraer ol nis Maj Sly II Council $1 a)l be inoperative on the ground t hat no 
notice has been served on or given to the legal representative of any deceased 
opposite patty ox deceased respondent in a case, where such opposite patty or 
respondent did not appear either at the hearing in the Court whose decree 
was complained of or at any proceedings subsequent to the decree of that 
Court, but such order shill have the same force and effect as if it had been made 
before the death took place \ 

5 ? imenfiment in Allaliibad, vide iri/ra 

Notes —Court aciing under Order 4$, rale 1$ cinnot consider or discuss the 
5 f“B°w?o'Lah‘' 67 !i=“j,°p‘l' E Council Ao, order COMtaiy to Ih.s is ir/Wrw 
A 1 1-313 oyv^jr F L R i 8 t Rule 15 dot* not apply to proccedwes 

for restitution A I R IW Par 2 oS«fi Pat 352*102 fnd Cas 614 Appficaiion 

for execuuon .5 hable to be dismissed If provisions of rule ts are not complied with 
75 IbcI Las 760=5 P L T 45 Execmjoo cannot be postponed on ground that 

application for review is made to Priv • e r a 

145 Separate transmission of an 

inconvenient though nnt impossible •• ' 

16. fS. 611] The order raa . . 

Appeal from order relating lo ”” 

exe>^tion “ appealable in the same manner and 

subject to the same rules as the orders of such 
Court relating to the execution of its own decrees. 


* Added by Act 26 of ipjo 
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2 [S 018 ] TheC. 

C urtmiypass decree con 
unsem upon decision of H gh 
Court 


ORDER XLVI 
Refere ice 

!• [S 6 l 7 ] Where, before or on the heaitn; of a suit or an appeal in 
- , . . which the decree ts not subject to appeal, or 

High Coun ° ° where in the execution of any such decree, any 

* question of law or usage having the force of law 

arues on which the Court trying the suit or appeal or ex cuttng the decree, 
entertains reasonable doubt, the Court may cither of its own motion or on the 
application of any of the parties, draw up a statement of the facts of the case 
and the point on which doubt is entertained, and refer such statement with its 
Own opinion on the point for the decision of the High Court 

Notea —Reference ts alio ved only m cases of suits or appeals which are not 
Subject to appeal A I R igj? Mad ii79n^4 M L J 66 ai 07 lnd Cas 649 
37lnd.Cas 221 .A. 1 R 19^3 Lah 402, A I R 1931 Pat 3S3 Reference to 
High Court IS permissible only when lover Court entertains reasonable doubts 
AIR 1933 Lah 402^34? L. R $41 Out Subordinate Courts arc not relieved 
of deciding di^cult questions A I R 1933 All 397 Subordinate Court cannot 
lestion of law laLen by Hi„h Court to which it 
Hi(,h Courts 1950M W N 9S5=»A I R 
• R 1926 Ml 69 This Order has no application 

u \V N 521 Question on sanction application 

cannot be referred to t Rang a^o^yd Inil C»s 5*9 Inqnry before a rent- 
collector is not a suit. 84 Iiid Cas S43«29C W N $2( The difference between 
appeal and reference is tiui reference is by a Subordi me Court to a Superior Coun 
while appellant is a party to 

in the 

„ d may 

pass a decree or make an order contingent upon 
the decision of the High Court on the point 
referred , 

but no decree or order shall be exe uted m any case m which such reference 
IS made until thi. receipt of a copy of the judgment of the High Court upon 
the reference 

3 [a. 619 ] The High Court, after bearing the parties if they appear and 

T j e XI r- . . desire to be heard, shall decide the point so 

b^rlScfed, a»d Ms” d, ° ^"<1 shall a capy of .13 Jodgmeni, 

posed of accordingly under the signature of the Registrar, to the Court 

by which the reference was made , and such 
Court shall, on the receipt thereof proceed to dispose of the case m conformity 
with the decision of the High Court 

4 |S 020 ] The costs (if any) consequent on a reference for the 

Costs of leference to High decision of the High Court shall be costs in 
Court the case 

5 [8 021 ] Wherea case is referred to the High Court under rule r, 

Power lo al.ar, etc, decree the lliBh Court may letorrr .he case for amend- 
of court matins referJnee ?“<• “>1 "»? alp cancel or set as.de any 

decree or order which the Court making the 
reference has passed or made in the case out of which the reference arose and 
make such order &s it 

he Court of Appeal 
on 25 C \V N 80 
, a Court in which a 

suit has been mstiuted doubts whether the suit 
is cognisable by a Court of Small Causes or is 
not so cognizable, it may submit the record to 
the High Court with a statement of its reasons 
for the doubt as to the nature of the suit 

(a) On receiving the record and statement, the High Court may order tn 
Court either to proceed with the suit or to return the pUutl for presenta 


Notes— High Court 
quite as much as whei 

e [s B'leAl (>, 

Power to refer to H gh Court 
questions as to jurisdiction in 
small causes 
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14 [S. 609 ] (j) Where at an> ume Junng the pendency of the appeal 

, , , , the security fufnislied by either parly appears 

.Sc“°= inaclequme^hi: Court may, on Ihu awiiimon 

^ ‘ of the other party, require further security. 

(a) In default of such further security being furnished as required by 
the Court, — 

(a) if tlie original security was furnished by the appellant, the Court 
may, on the ajpUcatioo of the respondent, execute the decree 
appealed from as if the appellant had furnished no such security ; 
if the original security «as lunushed by the respondent, the Court, 
shall, so far as may be practicable, stay the further execution 
ofthedecree, and restore the partus to Ihe position in which 
they respectively were when the security which appears in* 
a Equate was furnished, or give such direction respecting the 
su> ject matter of the aj p-*al as it thinks /it. 

15 (S 610 ] (i) Whoever desires to obiain execution of any 

, . , ^ order of His Mvjesly m Council shall apply 

fiij neiuiod,. accompanied by a certified copy 

and sought to be executed, to the Court from which the appeal to His 
Majesty was prefened , _ 

(a) Such Court shad transmit ‘he ofdtff of Hts M3;erty lo Council to 
ih*. Court which passed the first decree appealed from, or to such other 
Court as Majesty in Council by such order may direct, and shall (upon the 
the application of either party) give such direviions as may ba required for 
the execution of the same, and the Court to which the said order is so 
trans itted shall execute it accordingly, in the manner and according to the 
provisio IS api hcabte to the execution of its original decrees 

(3) When a ly ro >nies exjressed to be payable in Briiish currency are 
payable m 1 idia under «uch order, the amount so payable shall be estimated 
accjrdngt tlie rate >f <'xci ange for the time being fixed al the date of 
the nnki t, 'jf ihe orde by the 'vecrciiry of Slate for India W Council With 
»h ^ C Himiusioiiets of His Slajesty's Treasury for 

Cover! m* cut tra ciiu s b<.twt;co the Imperial and the Indian 

in Council is pleased otherwise to direct, no 
order of His Majesty ir Cou; cil si all be inoperative on ihe ground t hat no 
notice has been served on or given to the legal representative of an? deceased 
opposite party or deceased respondent in a case, where such opposite oartv or 
respondent did not appear either at the hearing m the Court whose decree 
was complained of or at any proceedings subsequent to the decree of that 
Court, but such order shall have the same force and effect as if it had been made 
before the death took place ] 

N S —For local atnendmenl in Allihabad, vidc infra 
Notes —Court aainfrtindrrOrdpr it niTr f -onsider or discuss the 

. ry to this is ullraviret 

' ®PPly to proceedings 

Cas 614, Application 

■»« Tnd rR« 7fi‘S = E V t" T v,“ •*'' ■'“'/J not complied with 

7 inn i 7 rn = c F I T <1* *^*ecmion cannot be postponed an ground that 
ounal A I R 1931 Pat 203=12?, L, T. 

*r to every person interesied in execution is 
7a ro a,ii T. *■ ~ O Cas *19. ss M 856 

10 . lb. oHj The order made by the Court which executes the order of 
Appeal from order relating to ‘ ‘ t* 

execution d 

Court relating to the execution of its own decrees. ' 

* Added by Act 36 of 1920 ^ \ ^ 
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Reference of 
H gh Court 


ORDER XLVI 
Refers ee 

1. [S 617] Where, before or on the hearing of a suit or an appeal in 
winch the decree is not subject to appeal, or 
question to jhg execution of any such decree, any 

question of latr or usage having the force of law 
arises on which the Court trying the suit or appeal or ex cuttiig the decree, 
either of us own motion or on the 
ip a statement of the facts of the case 
, and refer such statement with Us 
own opinion on the point for the decision of the High Court 

Notes.— Reference is alio ^ed only in cases of suits or appeals which are not 
subject to appeal A. I R. 1927 Mad 1179—54 M L J 66— 107 In J Cas 649 
37lnd Cas 3J1 ,A.I R 19^3 Lah 402, A I R 1931 Fit 3>3 Reference to 
High Court IS permissible only when lover Court entertains reasonable doubts 
AIR 1933 Lah 402 — 34? L R 541 But Subordinate Courts arc not relieved 
of deading difficult questions A I R 1933 AIL 397 Subordinate Court cannot 
compare soundness of views on question of law taken by Hi^li Court to which it 
IS subordinate with the views of other Hi^lt Couris I9 jqM W N 935^A I R 
1931 Mad. 71 , 48 A- 18E F Q — A I R 19^6 Ml 69 TUia Order has no application 
to miscellaneous proceedings 39C W N 521 Question on sanction application 
cannot be referred to t Rang 220-76 Ind Cas 519 Inquiry before a rent* 
collector IS not a suiL 84 tnd Cas S43=“29C W N 521 The difference between 
appeal and reference is that reference is by a Subordiniic Court to a bupenor Court 
while app^ellanl IS a party to the su I to ihc Appelltte Court 47 A 513 

2 tS 818 ] The Court may etther stay the proceedings or proceed in the 

case notwithstanding such reference and may 
«?«i, pass a decree or loake an order contingent upon 

Cour^ ^ the decision of the High Court on the point 

referred , 

but no decree or order shall be executed In any case tn which such reference 
u made until the receipt of a copy of the judgment of the High Court upon 
the reference 

3 [a. 619 ] The High Court, after hearing the parties if they appear and 

r.., f u „t. desire to be beard, shall decide the point so 

bi trLm,t./d, and d„ “<> ’>«" 

posed of accordingly under ihe signatute of the Registrar to the Court 

by which the reference was made , and such 
Court shall, on the receipt thereof, proceed to dispose of the case in conformity 
with the decision of the High Court 

4 IS 6^0] costs (if any) consequent on a reference for the 

Costs of reference to High decision of the High Court shall be costs m 

Court the case 

5 [S 021] Where a case is referred to the High Court under rule r, 
Power to alter etc decree 

of court making ’reference and may alt^er cancel or set aside any 

decree or order which the Court making the 
reference has passed or made in the case out of which the reference arose and 
make such order as it thinks St 

Notes — High Court he Court of Appeal 

quite as much as when on 25 C \V N 80 

6 [S 646AJ (i) .. a Court in which a 

suit has been instiuted doubts whether the suit 
IS cognizable by a Court of Small Causes or is 
not so cognizable, it may submit the record to 
the High Court with a statement of its reasons 
for the doubt as to the nature of the suit 

(3) On receiving the record and statement, the High Court may order the 
Court either to proceed with the suit or to return the plaint for presentation 


Power to refer to High Court 
questions as to jurisdiction in 
small causes 
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to such olher Court as it may m lU order declare to be competent to take 
cognwanctf of the suit 

7 [:» 04 oB) (i) Where u appear» to a Distni,i Court that a Court 

su'xirdinaie thereto his b) xca on of erroneously 
Power lo Dijinci C urt lo hoKImz a suit to be cocnuible by a Court of 
submit for revision proc'-cJ ^nnll vaults or not t > be so cognizable, failed 
mgs had onJer inisuhc as lo txcrciso i junsdiclion vested in it bylaw, 
junsdictioiun snail causes exertwe I a jurisdiction not so vest d, the 

District Court may, and if rci|uin.d by a party slnll, sub nit the record to the 
Hmh Court with a statem nt of its reasons for considering the opinion of the 
Subordinate Court with respect to the nature of the suit to be erroneous 

(a) On receiving the record and statement the High Court may make such 
order in the case as U thinks fit 

(3) Wiih rcspjct tj any proceedings sub>cquenl lo decree m any case 
submitted to the High Court under this rule, the High Courtniay make such 
order as m the circumitince appears to it to be just and proper 

(4) A Court subordinite to a District Court shall comply with any 

< cc for any record or information 

*, Bombay and Oudh vide /ft/ra 

> -■ *933 Na„ 321 MR >933 I'at 690 

ORDER XLVn 
Jfevu o 

. 1 J 623 ] (/) A ly person considering 

d^mem^' review of (,,niself aggrieved— 

(а) by a decree or order from whi h ai appeal is allowed, but from 
which no appeal has been prefeired, 

(б) by a decree or order from which no appeal is allowed, or 

(f) by a decision on a reference from a C >urt of Small C luses, and who, 
from the discovery of new and imporia it roaitet or evidence which, after 
the exercise of due diligence, was not within hi knowledge or could not 
be produced by him at the time when the decree w\s passed op order made, or 
on account of some mistake or error apparent on the face of the record, or for 
any other sufficient reason, desires to obtain a review of the decree passed or 
Older made against turn, may apply for a review of julgment to the Court 
which passed the decree or made the order 

(a) A party who is not appealing from a decree or order may apply for 
. ■ ■ f ■ ndiiig the pendency of an appeal by some 

■ ' ouni of such appeal is common to the 

en, b tng respondent, he can present lo the 
t . he applies for the review 

» ■ j — o mted on grounds set out in order 4? A I R 

1934 Piit 229 Consent decree can noi be set aside on ground of fraud under order 
** power of review A I R 1932 

• • am an application depends upon 

n L R 378=3A I R 1931 Bom 
Act, can be reviewed if conditions 
laid down by Order 47, rule i are exisient A I R 1933 Mad 631 (F B )=65 
M L J >73 > sec AIR 1932 Mad 63 61 M L J 719 when decree under 
partition suit is alleged lo be incorrect, review under rule i may be made AIR 
1931 Pat 296=1* P L T 466 Applicaiion to set aside an exparU order 15 not 
an application for review A I R 1933 Mad 345 = 37 M L W 720 Court 
cannot grant leave to file application for review m Jonnx pauptns AIR 1930 
Rang 280=8 Rang 423 

Grounds for review— Where evidence on a point is shut out owing to mis- 
conception of pleader, It IS aground for reviev A L R 1931 Smd 3=35 S L R 
343 Faulty logic and error of law is no ground for review A I R 1932 pat 
27j = ii Pat. S »9 Omission to consider Important facts on record is ground for 
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re>ie«f A I R. \ag I77=»3S N L R 23l Discovery of new nri,ument 

based 01 fact or taw IS no grounil for review A I R *933 29o , S7 t**d Cas 

147, 63 InJ Cis 344 Where due to m stake of evcryboly a revi»on filed 
and dismissed froti ai npp liable order it is a ground of reviev AIR 1933 
Lib 476’’I4 Lih 453=*34 PUR 400 Reviev miy be grin ed when 
Ciilcace was overlooked by eicusible inuronune A I R 1933 S>nd no 

Court IS competent to review its wroigly male orlcr 48 Ind Cas 125 The 

ground for review undtr rule, t must be sotn thing which existelit the date of 
the decree. 70 Ind Ci$ 741 “43 'I L J 33 , 73 Ind Cis 4 89 Ind Cas 216 , 13 O 
L J 507 .3* C W 822 Erroners view of evidence or of lav is no gromd for 
rev cw. 34 C W S 695 , »ce also 33 Bom L R 610 , A I R i93o OuHh 392 

i\.l R 1929 Va^ 25i“i2‘^ L J t4S, \ I R 192S \ag 30S“ti V L J 184 , 

III Ind. Cas 27 , 107 Ind Cas 908 , A I R 1925 Nag 384-87 I»d Cas 1029 , 
7$ Ind Cas 977 '' iqS U R 30 Overlooking substantial rights and taking too 
strict T-ews of title of suit and IIS prayer IS good ground for review AIR 1930 
Rang 162 Subsequent Iccision of superior Court of bm ling authority on (lie question 
of law does not make prior judj^mcni passci on a din*erciit view of law litbic to 
bereviewed A 1 R 1930 lad >79 {-ri id | raciis" 1 upoi Court or (any discovered 
after order or decree 1 • • 

Ind Cas 3S9 . 48 A . 

IS sufficient to justify 

A. I R 1933 Lih gi * J 

good groand for review A t R 1919 Rang ?o=6 Rang 794 Subsequent legi 
sUtion IS 00 ground for review A I K 1928 Bom 308052 B 434 No 

review IS justffieJ except as mennonM m rule 1 50 M 67— \ I R 1926 Mad 980 

New evidence —Review on ground of discovery of new and important matter 
can be granted when such matter was in existence at the date of the decree A 
I U 1933 Mad 48 j , see also A I R 1913 Pit 6% 64 Ind Cas 324 33 C \V N 
34'' Fresh documentary evidence cannot be admiited in review unless sufficient 
reasons are given for non produiction at time of trial A I R 1933 Oudh 328 
The word evidence includes oral evidence al o AIR 1928 Nag 379 The 
evidence newly discovered must be at least such as is presumably to be believed, and 
if believed would be coacluvive A I R. 1929 AH S4S > see also 38 Ind Cas 142 
Review onground of discovery of fresh evidence cannot be supported in absence of 
proof that applicant could not have got It earlier 29 Dorn L K 37i“A t R 1937 
Bom 333 Review can lot be admitted where ns v evidence does not comply with 

R 1927 Mad 

. overy of new 

decree of the 
cc 31 A L J 

■ lew cvi lence 

45 C 564-21 C W N 1076 , see also 40 Ind 
‘ • 3 s8“14A L j 2o--3ilnd Gas 622 Where 

petition for review on grounl of discovery of 
* ■ review IS sought by defeiidaiits who preferre 1 

appeal 21 C W N 410=240 L J 5i7=»36Iml Cas 460 
Within bis knowledge —Vide 75 Ind Cas 91 

Mistake or error —Decision on wrong authority is not mistake apparent on 
face of record A I R 1933 Lab 223=38? L R 254 The error must be on the 
face of the record A 1 R 1933 Mad 631 f F Bl=6t M L J 173 , see also A I U 

‘means tint one can fin I 
* CIO some legal proposition 

15 erro leous ' I utthcr an 

, . „ 4f, - ... e lO some proiiosiiioii of law 

which is well settled and beyond controversy so far as ilie Co irt which delivered the 
Judgment IS concerned and on whidi the judgment rests A I 1{ jgjg 209= 

192S M W N 911 , see also A I R 1929 Kang 70=6 Rang 774, A I R 19^0 
Lah 37=11 Lah 158 , A 1 R I9*9 Lih 4*4=3® ^ L R 593 76 Ind Cas 342-'<'^ 

M 955=45 M L J 309 Merc miaialce or error 01 Jaw is not a sufficicnl rfnf'”*' 
Such error or mistake must bo inpireni on the face of the record 31 r w 
A I R 1927 Rang 10 , 88 l»d Ci« iia . A I R 1929 Nag 58 , a f ,2 Jj? 

252 87 Ind r- * V/ ^ 
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Other sufflctenfc cauee— Other suf/icieiit cause means sometfajng t)UidtM 
with or analogous to whit precedes A I R 1928 Mad M L J 

1,0, sec aUo A I R 1929 Ca! 47'-33C W V 883,11310^ Cas 887 , to8 Ind 

Gas 750 , A I R. 1928 Rang 3 t"> Rang 675 , Ji C W N 832 , A J K igi? 
Nag 368 , A I R 19 7 Mad 35 S-» 5 a M L J 133 • 9 * Cas 10C3 ; 50 M L J 
493=3 \ I R J926 ^Iad 764, 90 lot Cas 6 ia >«49 II 839*»27 Bo'i* ^ 

47 A 56/-21 A L f 56^86lnJ Cas j 6S , jgC I J 247 > Si C 70, 26C VV 

N 697-49 I A 144-24 Bocn L R 1238 P C , A I R J 933 hah 596 “ «3 Lah 

^^^Powerof Court ^yoruier Court can «iU entertain application to set aside US 

n r. o, ^ 

■ ■ ■ ■ 


BoviaSn "30 c''w''Jl S70 , S 2 M L J 6 St , A ! R 1929 All 3 TS 
2 [S 624 < ] An application for review of a decree or order ol a Court, 
, ^ ,, not being a High Court, upon some ground other 

To whom applications for discovery ol such new and important 

review may e m e matter or evidence as is referred to in rule i or 

the existence of a clerical or arithroetica] mistake or error apparent on the face 
of the decree, shall be made only to the Judge, who passed (he decree or made 
the Order sought to be reviewed , but any such application may, if the Judge who 
passed the decree ot made (he order has ordered notice to issue under rule 4> 
sub rule (a), proviso U), be disposed ot by bis successor 

NotOB—Vide 20 C \V N 391 , 75 Ind Cas 91 , 47 A ?5i 

3 JS 625 ] The provisions as to the form 
of preferring ai^peals shall apply, ntufafts mufan 
<fn, to applications for review 

4 6261 (1) Where It appears to the 
Appl cauon where rejecied Court that there 19 not sufficient ground for a 
review it shall reject the application 

(.2) Where the Court is of opmion that the 
application for review should be granted it shall 


Appl cat on where gra ned 
grant the same 
Provided that— 

(o) no such appUcatior 
opposite party, 
the decree ot 0 

C^) 


ce to the 
upport of 


ground of discovery of 
alleges was not wuhm 
J ... when the decree 

V, was passed or made, without stri t proof of such alleeation 

2^otes--A I K rpjSjtad 56, yr M L / 219-soM 67, A I R 1923 Lah 
303 , 70 Ind Cas 144 , 63 ln<3 Cas 99 ^ 38 Ind Cas 403 y 4 i-an 

5 [S 6271 Where the Judge ot Judges, or any one of the Judges, who 
Aririlication for review in P?**!*^ ^he order, a review 

Couft consisting of iwo or continue 

niorejitdges attached to the Court at the time when the 

application for a review is presented, and is not 
ot are not precluded by absence or other cause for a period of six months 
next after the application from considering the decree or order to which the 
appUcation refers, such Judge or Judges or any of them shall hear the apphea 
tion, and no other Judge ot Judges of the Court shall hear the same 
llJotee— A 1 R 1927 Bang 30 72 Ind. Cas. 586-49 1 A >44 (p C) 
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Appl,cat.on where rejected , applicatton for 

•'a review is heard by more than one Judge and 
the Court is equally divided, the application shall be rejected. 

(2) Where there is a tnajoriiy, the decision snail be according to the 
opinion of the majority. 

7. [S 629 ] (i) An order of the Court rejecting the application shall not be 
Order of rejection not appe- ^ppealabfe , but an order granting an application 

aUble Objtaions lo order may be objected to on the ground that the appU- 
grantmg application cation was — 

(a) 10 contravention of provisions of rule a, 
t3) in contravention of provisions of rule 4, or 
(0 after the expiraiton of the period of limitation prescribed therefor 
and without suSictent cause. 

5ucb objection maybe nkenat once by an arpeal from the order grant 
mg the application or in any appeal from the final decree or order passed or 
made in the suit. 

(a) Where the application has been rejected in consequence of the 
failure of the applicant to appear be may apply for an order lo have the 
rejected application restored to the file, and, where it is proved to the satis* 
of the Court that he was prevented by any sufficient cause from appearing 
when such application was called on for hearing, the Court shall order it to 
be restored to the file upon such terms as to costs or otherwise as it thinks fit, 

V ubrule (a) unless notice of the 

^ • F*^‘y 

n B — For local amcadment m Madras, vide mfra 

8. [S. 630.] When an application for review is granted, a note thereof 

- < , . shall be made in the register and the Court may 

Rejistiyof.pplical.oneraM such ard/r 


ed, and order for re bearing 


in regard to the le heating as u thinks fit. 


N B —For local amendmeots in Allahabad, Bombay and Oudh, vide t»/ra 
9. [S. 629, last para.) No application to review an order made on an ap- 
plication for a review or a decree or order passed 
or made on a revle^7 shall be entertained 


Bar of certain applications 


Process to be served at ex 
pense of party issuing 

Court otherwise directs 
Costs of service 


ORDER XLVIII 

JfisCe/iancouT 

1 [S. 93 I (1) Every process issued under 

this Code shall be served at the expense of the 
party on whose behalf it is issued, unless the 

(a) The court fee chargeable for such service 
shall be paid withm a time to be fixed before 
the process is jsiued. 

N B — For local amendments in Allahabad and Oudb, vide irtyr>f 

2. [S 94] All orders, notices and other documents required by this 

_ , , . Code to be given to or served on any person 

Orders and notices how ^ served in the manner provided for the 

service of summons 

3. [S 644t] The forms given in the appendices, with such vari-ition as 

the circumstances of each case may require, 
use otionns in appendices gjjj|j jjg purposes therein mentioned 

ORDER XUX 
Chartered Hiyfi Courts 

1. [S 636.] Notice to produce docume ts, summonses to witnesses, and 
every other judicial process, issued, in the 
exercise of original ci/il jurisdiction of tne 
High Court, and of its tnatrimonial, testam 


Who may serve processes of 
High Courts, 
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(0, 5£,r 1 

Jaty anJ jnicslati. jurjsdjcuons, except summonses to defendants, wfUs of 
execution and tioljces lo respondents may be served by llie ailoineys in ihe 
suitsi Qf by persons euiiloycd by ike0, or by such olber persons aa ibcHigb 
Court, by any rule or order, directs 

2 [jVi tf] Nothing in this scJieJuJe sball be deemed to limit or other- 

wise affect anj rules in force at the commen 
Saving in respect of Char cement of ilus Code for the taking of evidence 

lercd ii/fch Conns. ot the recording tf judgment* and orders by a 

Chartered High Court 

3 fS 638 .! the foKowins rules shall not j, ply to any Chartered High 

^ Court In the exercise of its ordinary or extraor 

\ppl cai on of rules dinary oiigmal civil jurisdiction, namely 

(0 'ule to and rule ri, clause^ (A) and (c). of Order VII , 
ule 3 of Order X , 

(l) rule 2 of Order XVI , , , r i . . »i 

Ui roles S, 6, 8, 9 . lo it ij, * 4 . > 5 . and id (so far as relates to the 

manner of taking evidence) vif Order XVIH 


iulT7*oro"dtr xWllI (so fnr as relates to the roilting of a menii?- 
landum) i » 

and rile of Order XLI shall not apply to any uch High Coui. in the 
exercise of its appellate jurisdiction 

N B For local amendment id borobay, vide i»/r4 
ORDER L 

Pi’JV\nCial SmoU Canre Courts 

1 (Arrr'l i tie provisions hereinafter specified shall not extend to Courts 
« , <1 r - CO istituted under the TrovinciaJ Small Causes. 

CD'urys"*'* ® ^ “«Aci 1887, or to Courts exercising the 

jurisdiction of a Court of Small Causes under 

that Act that 1* to say— 

( i) so much of this seb dale ns relates to— 

( suits excepted from th- cognizance of 1 Court of Small Causes 
or (I e exe otion of decrees in such suits , 

( I the exevutiun of de rees gainst immoveable property or the 
m erest of a partner 11* partne ship property , 

( ir) tl e settlement of issues , and 
( 3 ) the following rules and orders,— 

Order 1 1 rule r (frame of suit) , 

Order X role j (record of exomwation of parties) 

Order XV except so inucb of lule 4 as provides for the pronounce 
menl at once of judgment , 

Order XVIf/, rules 5 to i^(evidence) , 

Orders \LI to XLV (appo^ls). 

Order XLVII, rules 7, 3, 5, 6, 7 (review) , 

Older Lf 

ORDER U 

Pnstdency Small Cause Court, 

I lA'e'o] Save as provided m rules *a and 23 of Order V rules 4 and 7 

Presidency Small CanseCourts ‘“ 1 ? '‘r”' 

^ ^ ^ „ °y *he Presidency Small Cause Courts Act, 

1882, this schedule shall not extend to any swt or proceeding, in any Court of 
Small Causes established in the towns of Cikutta Madras and Bombay ■* 

N B—For adduiooal Orders in Allahabad Bombay, Oudh and Rangoon 
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APPENDIX A. 


PLEADINGS 
(i) Titles of Suits 

In the Court or 

A. B (add daeriptfon and rttidtncii ... . Platnttff, 

against 

C D (add deienp/ion and itsiiieiUf) .. .. Defendant 


(j) Description of Parties in particular Cases 
The Secretary of State for Inda in Council 


The Advocate General of 


The Collector of 


The State of 


The A Q Company, Limited having us registered office at 


A B a public oflicer of the C D Compan> 


A B on behalf o( himself and all other creditors 

of C D late of ' tad dtsenphon and reudence) 


K B ( jiYrf <j« f w»<Ar»rr), on behalf of himself and all other holders 

of debentures issued by the Company. Limited 


The official Receiver, 

A B a minor (add description and residence), by C. D [cr by the Court of Words), 
his next friend 

A B (add description and residence), a person of unsound mind [or of week 
mind), by C D ,hts next friend 


A B a firm carrying on business m partnership at 


A. B (add description and tcstdence), by his constituted attorney C. D. (add 
description and residence ) 


A B (add description and ressdencc),S\\z\aMol'T\\3.\Mt 
A B (add description and restdence),iaxcwix D, deceased 


A Q (add description and residence) heir ofQ.Xi, deceased 


(3) Plaints, 

No I 

Money lent 
(TtiU) 

A B, the above named plaintiff, stales as follows — 

1 On the day of 19 . he lent the defendant rupees 

repayable on the day of 

2 The) defendant has not paid the same, except rupees paid on the 

day of *9 

[// the plaintif claims exemption from an/ taa/ of hmtlatton.st^s — \ 

3 The plaintiff was a minor [or insane] from the day of 

nil the day of 

C. C H Vol. 1-94 
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4 [ F icts sho vnifu/fuii /At c tuse of aclton Atott and that the Court has jurtsdic 
iton ^ 

5 The value of ihc subject lutttcr of the suu for the purpose of jurisdiction is 

rupees and for the purpose ofcouri»fecs is rupees 

6 The p/aintitTcInms rupees with interest at per cent ttom 

the day of ig . 


Iho 2 

MONEV overpud 
(Tt/U) 

A B the above named plaintiff, states as foUows — 

/ On the day of *9 , the plaintiff agreed 

to buy ind ihc defendant agreed to sell bars of silver at annas 

per tola of fine silver 

2 The plaintiff procured the said bars to be assayed by 5 F, who was paid by 
the defendant for bucli assay and F F declared each of the bars to contain 1500 
tolas of fine silver and the plaintiff accordingly paid the defendant 
rupees 

> Each of the Slid bar‘ coniamcd only i.ioa loUs of fine silver, of which fact 
the plaintiff was Ignorant when he made the pajmeot 

4 The defendant has not repaid the sum so overpaid 
[As in paras 4 and S of form No x.and RtUtJ cUvned'\ 


No 3 

GOODS SOLD AT A FIXED PRICB AND DELIVERED 
[Titte) 

A B the above named plaintiff, states is follows — ... 

1 On the day of 19 F F sold and delivered to 

the defendant (one iiundred barrels of flour, or the goods mentioned in the schedule 
hereto annexed or sundry goods] 

2 The defendant promised 10 pay rupees for the said goods 

on delivery [or on the day of some day ftfore the ptamt was 

fiUd-^ 

3 He has not paid the same 

^ B F died on the day of 19 By his last will he 

appointed his brother, the plaintiff his executor 

[As til paras 4 and ^ of Form No r] 

7 The plaintiff as executor of F F clat„ts [Relief darned) 


No 4 

Goods sour at a reasonable Price and delivered 

(rrf4) 

A B the above named plaintiff, states as follows — 

1 On the day of J9 plaintiff sold and delivered 

to the defendant [ra«d';7 but no express argeement was 

made as to the price 

2 The goods were reasonably worth rupees 

3 The defendant has not paid the money 
[Astitparas 4 and of form No i, and Relief dauned) 

No s 

GOODS made ax defendant s Request, and not accepted 
[Title) 

,4 fl , the above noraed plamiiff slates as follows — 

I Qa the day.of 19 ,EF agreed with the plain 
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uff that the phiatiff should miVe far him I»iJ AiiV* \ni fiflr » Wi/t] anil ih»t^ F 
* t rupees 

■ ■ . « ail on the thy of 10 

■ ■ - : has e\cr 'inee l>ecn ready an 1 willing; so to ila 

3 E F has not accepted the goois or p^td for them 

[As iH/jras -fanijofFonn A*r • xni Rtlnf (hint l\ 

No 6 

Dbficiescy uros k Re sale (Coops soli» at Aucrios) 

(T.f/s) 

■ . V - *1 t f ‘ •• — 

' ' ' • I < . the pUintilT put up at auction 

. • t not paid for tnd remosed l>> 

* I I < • -.-j «. w. ». w i« L s oa. i be re soil b> auction on his 

account, of which condition Uie defer dant ha I no >cc 

tl'fcttdant purchased (o«e at the auwton at the pricc- 


aay tor 
ntf* f/ 


/ ioe ueienaaut ua> i wc i 
rupees 

[At in par-xi 4 <1 


Sof PomiPto t. an I RtM tl 


No 7 

Services at a rbssonadle bate 
(Ttilt) 

A B, above rar-< ■'"flf vieies « follows - 
I Betas een the 

day of I 

dnatngs. Jes;^its at 

"!’r%“bT'e”Tcesre,e"foas™abl,wor,h S»P-S 

No 8 

SERVICES AND MATERIALS AT A RBASONABUS COST 
(Tt/U) 

,/!. S, the above named plamlilf states as follows — ^ the plaintiff 

* ' m 1, and furnished the matenaU therefor 

built a house [known as No m J. „ n^ade as to the 

rupees 

" ‘ " (/ll ,»;Soroe .4 o'xlJ"™'™ "" 

No 9 

USE ANi> Occupation 
{Tti/e) 

,4B..beobove„ao.edpU,ouff«ec«»v«r,bew,.l of ,r V deccaeed ..a.es 

“'?.''°TbM the defendant occupted the [>><>“='«“; ' ^‘^‘.tt»■5 

pernnss*on ^ ^ ^ 
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4 [ s) 0 1 whin Iht auseot xction ann* an I ih tt the Court h'xJ jurtiin 
iion } 

5 The value uf ihe subject miticr of the suit for ihc purpose of jurisdiction is 

rupees and for the purpose of court fees is rupees 

6 TTie plaintiff claims rupees with interest at per cent from 

the day of 19 


No. 2 

Mo^^y ovBRpuD 

{Title) 

A B the above named plaintiff, states as follows — 

1 On the day of 19 , the plamliff agreed 

to buy and ihe defendant agreed to sell bars of silver at annas 

per tola of fine silver 

2 Tlie plainiiff procured the saij bars to be assayed by £ who was paid by 
the defendant for sudt assay and £ F declared each of the bars to contain l 5®® 
tolas of fine silver and the plamii/f accordingly paid the defendant 

rupees 

j. Each of the said bars contained only 1 Joa lolas of fine silver of which fact 
the plaintiff was ignorant when he nude the paymcni 

4 The defendant has not repa d the sum so overpaid 
[Ai mparxi 4 and s of form No 1 and ReUtJ elaimtd) 


No i 

GOODS SOLD AT A FIXCP PRICE AND DELIVERED 
{Title) 

A B the above named plaintiff states as follows — 

1 On the <iiy of E F sold and delivered to 

the defendant [one 1 undred barrels of flour or the goods mentioned in the schedule 
hereto anne\ed or s ndry ^oods} 

3 The defe dant prom se 1 to pay rupees for the said goods 

on del very [or on the day of some day hr/ore tie plaint was 

filed) 

3 He has not pa d 1 e same 

4 £- ^d=d onibe day o( ,9 By his Iasi will he 

appointed his brother the pla nr ff h s executor 

[As in paras 4 and $ of Farm No t) 

7 The plaintiff ns executor ol ^ F claims {Rehtf clasmed) 


No 4 

Goods sold at a reasonable Price and delivered 
{Txih) 

A B the above named plaintiff, states as follows — 

V .r j ^ 1 plaintiff sold and delivered 

to the defendant {sundry articles 0/ house fumtture) but no express arseeraent was 
made as to the price 

2 The goods were reasonably worth rupees 

3 The defendant has not paid the money 

[As m paras 4 and 5 ojjonn No j, and Relief elatmed) 

No S 

Goods made at defendant s Request, and not accepted 

KTstU) 

A the above nomed plaimiff slates as follows —* 

I On the day.of 19 , F F agreed with the plam 
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J Ot il e d»y of l<) llic pUnt« ff, bcin^ then the -ihiotute 

n \-icr of tl e [an \ \\ c v\me l>c\n !5 fit« fion' aU vn^un\htancc» nw Ic 

to a,ntar to the \ fcilan] leuicrrl |<i the dcfcnltm a nfiicnt inslnimcnt of 
tranifcr nf the ti «a» tea !% a 1 1 w llin^ atili»4iil tea y ami willin^j, aUil 

ffcttl 0 ta vltt lie vjmc to the lefcn’ait ii> a stiliicicnt nstnimcnt] on the 
1 \) i'“T 1 il c Je'en f\ni of t1 c suna aj^rcc 1 up>n 
> Tlie ilcfcndant hai not paiJ the money 

[ fxjfl/ifj/ 4 iH t s of i orin iVa f, tri I /telu/ cf ti t'i\ 


No 14 

N'oT DKUVERISG Goods sold 
{Tiitt) 

I n the aVaac name 1 plimiiff, suics a« folio vt — 

I qn the c'ay of 19 , the plunitff an I defendant mutually 

agreed that the defendant should ileliacr (one hundred barrels of flour] to the 
bUiniiff on the day of 10 an 1 that the plaintiff should pay 

ihcrcfor ruMcs on dcliacry 

* Ott thefasidj lUy the plaintiff aa as ready an I willing, an 1 ofTeref to pay the 
defendant the said sum upon delivery of the goods 

3 The defen lant has not alclivercd the goods an I the plaintiff has been 
uepriied or the profits avluclt avoat t have accrue I to hint front such delivery 
(/fi til p irji 4 t/i / 5 of Form No /, »/i I Relief elumeil 


No 15 

WaoNCPUL DisatissAU 
{Ti/le) 

A B the above named plaintiff, states as folloavs — 

I On the day ol 19 . the plaintiff and defendant mutually 

atfced that the phiniitf should serve the defendant as fan accountant, or in the capa 
city of foreman or as the cate mty that the defendant should employ the 

plaintiff as such for the term of Cone year) and pay him for his services rupees 

[monthly] 


notice 

3 On the day of *9 • th« defendant wrongfully discharged 

iheplaintiff, and refused to permit him to serve as aforesaid, or to pay him for his 
services 

[At in Pant 4 a/ui 5 «/ Fonn No t, and Relief clatmed'\ 


No a6 

Breach op contract to serve 
{Title) 

A 5 , the above named plaintiff states as follows — 


mutually 


term of 

[one year] 

2 The plaintiff has always been ready and wdltog to perform hts part of the 
agreement (and on the day of 19 , offered so to do] 

a The defendant (enterel upon] the service of the plaintiff on the above 
mentioned day but afterwards on the day of i9 « “C 

refused to serve the plaintiff as aforesaid 

[At inparts 4 indsofFormNo t^and Relief cUimed\ 
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Jny o| 19 *, intl no igrccmcnt was made as to payment 

for the use of the said premises , , 

2 That ilic use of the said premises for the said period was reasonably wortn 
rupees 

j The dctendani has not paid the money 

[As i/tfitrai 4antjo//i)/r>t jVo r] 

6 The plaintiff as executor of T K timeti] 


dvo lo 

Oh ak AavaKO 

A the above named pUmiiff slates as sollows — 

19 , the plaintitf and defendant, 

iingr £ a demand of the plainii^ for the 
{ idant refused to pay], ai,recd in writing 

C t intl G fl.and the ongma) docu 

meni is annexed hereto 

2 On the day of 19 , the arbitrators awarded that 

the defendant should [pay the plamtilf rupees] 

3 The defendant has not paid the monev 

I As t/t ^aras 4 and 5 of troin If a t, amt Relief el tuned ] 


No II 

ON A hoRBION JUDOMENf 
{.T$(le) 

A d?, the above named plainttd^, states as foJfows — 

1 On the day of i9 . t m the State 

(or Kingdom] of , the Court of that State [ or Kingdom 1, in a suit 

therein pending between the phiniiff and the defendant, duly adjudged that the 
defendant should pay to the plaintiff toipees with interest from the said date 

1 The defendant has not paid the money 

[At /« p trat 4 andp of /* inn No / an i Relief ctanne /] 


No 12 

\OAtNST SURCrV FOR I’AVMBNT OF REHT 
{Title t 

A B the above named pU nuir stales as folio vs — 

I On th»* .^1 nf .0 r- r \ !/■« t„ 


the term 
rupees, 


amounting to 


rupees, has not 


to guarantee the punctual payment of the rent 

3 The rent for the month of 
been paid 

W, by tenns of the agreement, notice it required to be given to the surety, add—] 

4 On the . of j ^ • ‘he plainriff gave notice to the defendant of 

the non payment of the rent, and demanded payment thereof 

5 The defendant has not paid the same 

[Astnparas 4 and 5 of Form No /, ant Tehef darned} 

No 13 

Breach of Agreement to purchase land 
{Title} 

A the above named plaintiff, states as follows ^ 

I On the day of 19 , the platouff and defendant entered into 

an agreement and the original document is here o annexed , 

[Or, on the day of 19 the plain iff and defendant mutually 

agreed that the plaintiff should sell to the defendant and that the defendant should 
purchase from the plaintiff forty bighas of land m the village of for 

rupees i 
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s Onil.c lUy of t) .the pUintirf, bcin^ then the -ihsolulc 

nner of the ptor^ft) [an I the s»me bcintj free fiom nil »ncuml>r\ncci nswasninJc 
t3 ap >c4r tn the IcfciUm] teiiJcrel to the «lcfcnlniu n siifiicient instrument of 
transfer of the inne [o% wti »cvl> an 1 wiUm/. nn I i» still reni’y nnJ willing, mul 
offctc I, to irmsfcr tic same to ihe defcntliit by n sufiicicni mstnimcnt] on the 
, \) t'- It h) tl e ilcicn Unt of the sum a^rcc 1 ui*on 
j. Tlic (Icfc 1 Jam has not pat J the money 

(.fim/trt; 4 in t s of Form /, tiiil Jfelu/ e/iim' l\ 


No M 

Sot i)kLt\CRISG Coobt SOLI} 

{Titli) 

A 5. the nhisc named pUinttff, states as foUo vs — 

1 on the day of tO , the plainnrf nnd ilcfLiidant muimlly 

agreed that tl c defendant should dclvcr [one htittdrcd barrels of flourl to the 
plainiufonthc ^ day of lO an I that the plaintifT should juy 

• ■ • ng an I offcrc I to pay the 

•* . an! the plaintiff has been 

* - • from sucit delivery 

[ 2 s iM p irjt 4 11 $ I ycf f or$$t Vo / tn { Relief el umeil 


So I r 

WRONCFOL DiS'tlSSAt 
{Tu/e) 

A B the above named plaintiff, states as follows — 

1 On the day o< 19 , the plaintiff and defendant mutually 

agreed that the phinttff should serve the defendant as fan accountant or in the capa 
city of fotenun or at the cut niAy i/J, and that the defendant should employ the 
plaintiff as such for the term of [one year] and pay him for hts services rupees 
[monthly] 

2 On the day of I9 the plaintiff entered upon the service of the 

defendant and Ins ever since been and suU is ready and willing to continue in such 
service during the reniaintler of the sii I year whereof the defendant always has had 
notice 

3 On the day of 19 . the defendant wrongfully discharged 

the plamuff, and refused to permit him to serve as aforesaid or to pay him for his 
services 

[/ 2 j III pant 4 aiid 5 0/ Form tfo t, and Relief elaimed\ 


No 16 

Breach op coutract to serve 
A the above named plaintiff states as follows — 


mutually 


' term of 

[one year] 

2 The plaintiff has always been ready and amlling to perform his part of the 

agreement [and on the day of 19 , oflered so to do] 

3 The defendant [entere I upon] the service of the plaintiff on the above- 

mentioned day but afterwards on the day of *9 • "C 

refused to serve the plaintiff as aforesaid 

[At in parxt 4 <i« 1 $ of Form I'fo i, and Relief claimed] 
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No 17 

Against a Builder for Dbfectivb Work-iassuip 
iTi/U) 

A Dt the 'ibove named pUinliff states as followi >- 

1 On the day of 19 , the plaintiff and defendant entered 

into an agreement, and the original document IS hereto annexed \pr slate the tenor 
oj the conirict] 

2 [The plamuff duly performed all the conditions of the agreement on his part] 

3 The defendant [built the house referred to m the agreement in a bad and 
unworkmanlike manner] 

[As xnpar\$ 4 and 5 of Form No 1, and Relief claimed^ 


No 18 

Os A BOND for tub Fidelity of a Clerk 

A B the above named plaintiff states as follows ~ 

1 0 1 the day of 19 , the plaintiff took E F into his 

employment as a clerk 

2 In consideration thereof, on the day of 19 • the defendant 

agreed with the plaintiff that if ZT / should not faithfully perform his dunes as a 
clerk to the plai tuff, or should fail to account to the plainlifT for ail monies 
evidences of debt or other property received by him for the use of the plaintiff 
the defendant wouli pay to the plaiitiiff whatever loss he might sustain by reason 
thereof not exceeding rupees 

by bis bosd of the same date 
of rupees, subject to 

his duties as clerk and cashier 
muff for all monies, evidences 
, „ . . r j - - . time held by him in trust for the 

plaintiff the bond should be void ] 

[Or 4 In cons deration thereof, on the same date the defendant executed a bond 
m uvour of the pUmtiff, and the origmat document is hereto annexed] 

R- ^ day of 19 , and the day of 19 

amounting to the value of rupees, 

for the use o* the plaint If for vhich sum he has wot accounted to him and the same 
still remains due and unpaid 

[At til Paras 4 an t $ 0/ Form //a i and ReUtf elatmt^ 

No ig 

By Tenant against Landlords, with Special Damage 
[Title') 

A B the above named plaintiff, states as follows 

1 On the day of iq the defendant, by a registered 

Street] for the 
pUintiff, and his 

a- said term 

2 All conditions were fulfilled and all things happened necessary to entitle the 
plaintiff to maintain this suit 

3 On the day of 19 , during the said term E F, who 

was the lawful owner of the said house, lawfully evicted the plaintiff therefrom, and 

still withholds the possession thereof from bun, 

4 The plaintiff was thereby [prevented from continuing the business of a tailor 

at the said place was compelled to expend rupees m moving and lost 

the custom off?//, and / / , by such removal] 

[Asm paras 4. and $ of Form No t and Rehef claimed') 
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No 50 

Os AS ACKCCMEST Of INDEMSITV 
IT,/,) 

.i U O-e Above cJ phinttfT, states AS folio vs 

1 Ot tl c v 1 a> cf 10 , lie jlvtntiff it I Jcfcnihnt, beinff 

pinncts in trade un 'er the st)le of .1 O ind C /) dissolved il c ) ut crslnp, niid 
xnutuAl I lo- 

pcn>, . , that 

m ght 

5 The plainiilf du!) perfo med all the co i litions of the igrccmcnt on his part 

3 On tiic da) of 19 judgment vws recovered against 

the rliinnff ni d defen lai t h) £ / in the Hij.h Court of Judicature nt upon 

adebt due from tie frm lo £ / ardotihe da) of 19 1 the phiniiff 

paid rupees [ m utisfaciion of tl e same ] 

4 The defendant has noi paid the simc 10 il e ptniimff 

[yljinpjn: 4 i» Ij 0/ /•opm A'j t ut i heluj chime (] 


Ko 21 

PROVURISO 1 ROrCUTY DV Fraui 
{T,/U) 

A B the above named phintiff siatcs as folio v$ — 

I On the da) of 19 the defendant for il e purpose of 

inducing ihe pUuti ff to sell I m certain goods represented to tl e plaintiff that []te» 
the defendant was solvent and worth rupees over all h s I nliilities] 

3 Tlie pHintiff was thereby induced to sell t»nd del ver] to the defendant 
[dry goods] of the value of rupees 

3 The said represeniatians were false \fir sta/e /} e farheuhr falsghOOds\ and 
were then known by the defendant to be so 

4 The defendant has not paid for the good (Or tf tU goods vnt,, not dihvtted^ 

The plaintiff in preparing and sh pping the goods and procuring their restoration 
expended rupees 

\At,tnpar-is t, and \ oj Form No t,and ReheJ clai>ntd‘\ 


No 23 

Fraudulently procuring Credit to be given to another Person 
{T,tle) 

A B the above named plaintiff states as folio vs — 

1 On the day 19 , the defendant 

represented to the plaintiff that E F was solvent and in good credit and worth 
rupees over ail his liabilities [or that £ /* then held a responsible situation and was 
(rusted with gontfs on credit] 
sell Vi E F [rice] of the value of 

n by the defendant 
aud ihe plaintiff [or 

^ [he credit aforesaid 

fc _ _ _ same 

[As in paras 4 ands of form No I, and Reluf claimed ] 


No 23 

Polluting the Water under the Plaintiff s Land 
{Till,) 

A B 
I The 
certain Ian 

in the well, ana was enuucu lu u «*»>- 
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therein, and to have have certain springs and streims of water which flowed and ra 
into the well to supply the same lo flow or run without being fouled or polluted 

2 On the day of 19 the defendant wrongfully foulc 

and polluted the well and the water therein and the springs and steams of watc 
which flowed into the well 

3 Inconsequence the water in the well became impure and unfit for domesti 
and other necessary purposes, and the plain'iff and his family arc deprived of the us 
and benefit of the well and water 

[As tn p iras 4 and S of Form No i, an i Relief elinined\ 


No 34 

Carrvino on a Noxious M\NMur\CTURE 

(riz/o 

A B the above named plaintiff states as follows — 

I The plaintiff IS and at all the times hereinafter mentioned was possessed 
of certain lands called situate in 

5 wrong 

. It large 

matter 

which spread themselves over and upon the said lands and corrupted the air and 
settled on the surface of the lands . 

3 Thereby the trees, hedge herbage and crops of the plaintiff growing on tne 
lands were dimated and deteriorated in value, and the cattle and use stock w 
the pla miff on the lands became unhciltbyi and many of them were poisoned 
and died 

4 The pUintifl was 
wise might have done ad 

therefrom, and has been ^ 

occupation of the lands as he otherwise would have had 

(As in paras 4 and s of Form No f and Relief tlaniied) 


No 3$ 

Obstructinc. a Right of Way 
I states as follows — 

time hereinafter mentioned was possessed of [a 


day of 


vay from the [house] over a certain field to a 
the h gh way over the field to the house for 
or on foot] at all times of the year 

. - , ’9 defendant wrongfully obstructed 

the said way so mat the plamtjff could not pass [with vehicles or on (foot, or 
in any manner] along the way [and has ever since wrongfully obstructed the 
same] 

4 {Sia/e special damage if any ) 

[As in paras ^ and s of form No i,and Relief claimed^ 


No 26 

Obstructing a Highway 

t The defendant wrcngfully dug a trench and heaped up earth and 
stones m the public high vay leading from to so as to 

obstruct It 

z Thereby the plainufj while lawfully pMsm^ along the sa d highway, fell over 
the said earth and stones [armto the said trench] and broke his arm, and suffered 
great pain and was prevented from aitendiag to his business for along time and 
incurred expense for intdicala ttendance ’ 

[As in paras 4 andj of Form No t and Reluf claimed^ 
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No 27 

DivERimo A Water course 

(n//o 

^ ^ , the above nnmed plaintiff states as follows — • 

I The plaintiff is incl at (he ttme hereinafter mentioned wxs, possessed of a 
mill Situated on i [stream] hnonn as the , in the village of 

district of — , 

2 . By reason of such possession the plaintiff \\ is entitled to the flow of the stream 
for working the mill 

3 On the day of 19 , the defendant, by cutiiftg the bank 

of ibc stream, wrongfully diverted the water thereof, so that less water ran into the 
pUmiiffs^mill 

4 By reason thereof the ptamiin his been unable to grind more than 

sacks per day whereas, before the slid diversion ofwiter he was able 
to grind sacks per diy 

[^ttiifiarts^atuijqfFormNo t and RtUtf churned^ 


No 2S 

OnSTRUCTlNG A RIGHT TO USE WaTBR FOR IRRIGATION 

(r///o 

A B the above named plaintiff states is follows — 

■ hereinafter mentioned, possessed of certain 

and use a portion of the water of a certain 

2 On the" “ diy of 19 the defendant prevented the 

plamufl from taking and using the slid portion of the slid water as aforesaid, by 
wrongfully obstructing and diverting the siid stream, 

[At in parat^ 4 <t«</ j of Form No t an I Relief claimed"] 

No 29 

Injuries cau'ed sy Ncolioencc on a Railroad 

(Td/e) 

A 5, the above named plaintiff, states as follows — 

I On the day of 19 , the defendants were common earners 

the defen 

3 While he was such passenger, at L or near the station 

of or between the stations of ind ] 

a collis on occurred on the said railway caused by the negligence and unskilfulness 
of the defendants' servants whereby the pliinufF was much injured piavmg his leg 
broken his head cut etc, andstUethe special dimigCt if any nr] and inccurred 
expense for medical attendance and is permanently disabled from carrying on his 
former business as [ a salesman ] 

[ As in paras 4 and 5 of Form NOt Ian i Relief claimed ] 

" illy and 

■ thereto 

y cross 

, o „ . where* 

by, etc , <7f m para 3 ] 

No ja 

Injuries caused bv Negligent Driving 
{Title) 

A B the above named plaintiff, states as follows — 

1 The plaintiff is a shoemaker canying on business at 
The defendant is a merchant of 

2 On the day of 19 , the plaintiff was walking southward 

along Chowringhee, in the City of Calcutta, at about 3 0 clock in the aficmoon 

C. C H. Vol. I-9S 
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He wns obligctl 10 cross Midcilctoii Srect, which JS .1 sireet ninning into Chow* 
nnglice at right nnsles While he wis crossing this street, and just before he 
could reach the foot pavement on the further side thereof, a carriage of the 
defendant's drawn by two horses under the charge and control of the defendant's 
servanis, was negligently, suddenly and without any warning turned at a rapid 
and dangerous pace out of Middleton Street into Chowringbee The pole of the 
carriage struck the plaintiff and knocked him down, and he was much trampled 
by the horses 

3 By the blow and fall and trampling the plaintiff's left arm was broken and be 
was bruised and injured on the side and luck, as well as internally, and in conse- 
quence thereof the plaintiff was for four months ill and in suffering, and unable 
to attend to his business, and incurred heavy medical and other expenses, and 
sustained great loss of business and profits 

tn parat 4 att/ij of Fontt No t. a»et Relief clamed\ 


Naji. 

For jtALicious Prosbcutios. 

KTitle) 

A the above-named plaintiff, slates as follows — • 

1 On the day of 19 . the defendant obtained a warrant 

of arrest'from 

[a Magistrate 0/ the said city or at ihe ease may be\ on a charge of, 
and the plaintiff was arrested thereon, and imprisoned for 
[days or Hours, and gave bail in the sum of rupees to obtain 

his release^ 

a In so doing the defendant acted maliciously and wiihout reasonable or prob* 
able cause 

3 On the day lO . tbe Magistrate dismissed the complaint 

of the defendant and ncq^uitted tbe plaintiff 

4 Many persons whose names are unknown to the plaintiff, hearing of the 
arrest, and supposing the piaincifF to be \ criminal, have cessed to do business with 
hint , nr in consequence of the said arrest, the plaintifT lost hts situation as 
deck to Ones F or m canscquence the pUmtifr suffered pain of body and 
mino and was prevented from transacting Ins business, and was injured in his 
cr^it and incurred expense in obtaining his release from the said imprisonment 
and in defending lumselt against the said complaint 

I Ai m Paras 4- a/idj of Form No I and Relief clamed^ 


1^0 32 

Moveables wromctolly detained 
(Tdlei 

A B , the above named plaintiff states as follows — 

I On the day of . 

fads showing ] the goods mcntlDnVd .n 'lLA'^"''lf‘!^^^'' 

&nwxi^\ordeserihe t;,e randfl ih,. ‘ne schedule hereto 

which IS rupees 
Of this suit the defendant has 

19 the plaintiff demanded the same from , , 

to deliver them ® dcfentlant, but he refused 

[As m paras 4 andj of Form No i ] 

6 The plaintiff claims — 

(1) delivery of the said goods, or 
be had ; 

rupees compensation for the detention thereof 


rupees, in case delivery cannot 


Tlie Sciedule 
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AGAl^sT A FRAUDULENT PURCHASER AND HIS TRANSFEREE WITH NOTICE. 

A the abo\e named pbintift states as follows * — 

t On the day of 19 , the defendant C D , for the 

the plam- 

. - ^ e hundred 

7 D, to be so 

I _ tent, and knew 

himself to be so] 

4 CD afierttards transferred the said goods to the defendant E, F without 
consideration [or uho had notice of the falsity of the representation] 

{Aunpatai 4 and s of Form A'b /] 

7, Theplainlilfclaims— 

0) delitery of the said goods, or rupees, in case delivery cannot 

be had ; 

(3) rupees compensation for the detention thereof 


No 34 

Rescission of a Contract on the Ground of Mistake 
(Titlt) 

A .5 , the above-named plaintiff states as follows — 

I On the day of 19 , the defendant represented to the plaintiff 

endani, situated at con 

. se the same at the price of 

. . true and signed an agreement 

of which the original is hereto annexed But the land has not been transferred 
to him. 

3 On the day of 19 , the plamti^ paid the defendant 

rupees as part of the purchase money 

4 That the said piece of ground contained m fact only [five bighas ] 

[As tn paroj 4 and^ of Form No /] 

7 The plaintiff claims — 

(1) rupees with interest from the day of 

»9 , 

(3) that the said agreement be delivered up and cancelled 
No 3S 

An Injunction Restraining Waste 
(TV/e) 


ntiff 

■ to cut 

\As in parcu 4 and^ of Form No / ] 

6 The plaintiff claims that the defendant be restrained by injuction from 
commuting or permuting any fuxiber waste on the said premises 
[Pecuniary compeniation may also be claimed'^ 


No 36 

Injunction Restraining Nuisance 
{Tttle) 

A B the above named plaintiff, states as follows . — 

I Plaintiff IS, and at ill the times hereinafter nientioced was, the absolute 
owner of [the house No , Street, Calcutta ] 
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3 The defendant is, and at all the Slid times was the absolute owner of (a plot 
of ground in the same street 1 

3 On the day of ig , the defendant erected upon his 

said plot a slaughterhouse, and still maintains the same and from that day until 
tlie present time has continually caused cattle to be brought and killed there [and 
has caused the blood and ofial to be thrown into the street opposite the said house 

of the plaintiff} 

[4 In consequence the plaintiff has been compelled to abandon the said house, 

and has been unable to rent the same] 

[As in paras 4 c/ Form No r ] 

7 The plaintiff claims that the defendant be restrained by injunction from com 
nutting or permitting any further nuisance 


No 37 

PUBLIC Nuisance 
(TttU) 

A ^ , the above named plaintiff, states as follows — 

t The defendant has wrongly heaped up earth and stones on a public road 
known as Street at so as to obstruct the passage 

of the public along the same and threatens and intends, unless restrained from so 
doing, to continue and repeat the said wrongful act , , ^ , 

3 The plaintiff has obtained the consent in writing of the Advocate General 
[or of the Collector or other officer appointed m this behalf] to the institution of 
this suit 

[As in Pafjs 4 n/ttis 0/ I orm No t ] 

5 The plaintiff claims— 

(1) a declaration that the defendant is not entitled to obstruct the passage of the 
the public along the said public road 

(3) an injuction restraining (he defendant from obstructing the passage of the 
public along the said public road and directing the defendant to remove 
the earth and stones wrongfully heaped up as aforesaid 

No 38 

Injunction against thf Diversion of \ water course 
iT.tU'i 

A D the above named plaintiff states as follows — 

[As tn Form No ^>7] 

the wa*er aTaforesa^* defendant be restrained by injuction from diverting 


No 39 

Essioraiiok of uovewle Properiv threatened with destruction 

AND FOR AN INJUNCTION 


pQj. lentioned was, the owner of [ a 

same for safe^ keeping with the defendant deposited the 

• e storage of the same 

* * he plaintiff and threatens to 

j W-Atuiouehveritup 

, 5 pecuniary compensation would be an adequate compensation to the 
plataliu for the loss of the [painting ] 

[Astnparat t,ands Fotm No /} 
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8 The plaintiff claims— 

(i) that the defendant be restrained by injunction from disposing of, injuring 
or concealing the said [painting] ; 

(:) that he be compelled to deliver the same to the plaintiff 

No 40 

Interplbvder 

iTtiU) 

A B.tht abo\e*named plaintiff, stales asfoilous 

I. Before the date of the claims hereinafter mentioned deposited with the 

plaintiff \dtscnhe ih« propert}"] for [safe heeping ] 

2 The defendant C D claims the same [under an alleged assingment 
thereof to him from G H'\ 

3 The defendant £ ^ also claims the same [under an order at G ff trans- 


costs, and 


[As in p^rds 4 anJs Form A'i? 1 ] 

9 The plaintiff claims — 

(1} ilut the defendants be restrained, by injunction from taking any proceedings 
against the plauiliff in relauon thereto 

(:) that they be required to mierplend together concerning their claims to the 
said property , 

[(3) that some person be authorized to receive the said property pending such 
Iiugaiion ,] 

(4} that upon delivering the same to such [person] the plaintiff be discharged 
from all liability to either of the defendants in relation thereto 


No 41 

ADMINISTRATION BV CRSDITOR OS BBHA 1 .B OP HIMSBLP AND 
ALL OTHER CREDITORS 
ITi/U) 

A i 7 , the above named plaintiff states as follows — 

. . the lime of his deal]), and his estate 

• an}\ 

day of 
day of 

he appointed C his executor [or devised his state m trust, etc, or died intestate 
as the ease may be ] 

3 

4 

proceec 

[As in Paras 4 arui j of Form No / ] 

7 The plaintiff claims that an account may be taken of the moveable [and 
immoveable] property of E F deceased and that the same may be administered 
under the decree of the Court 


No 43 

Adminisiration by Specific Legatee 


(TtlU) 

[Alter Farm No 4* tkusi — 

[Onut paragraph l and commence paragraph o] E F , late of • 

died on or about the day of ^ • 

.o .... pb,„.,a 

spenfic Ugiey\ 
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■ ' ' ■ ■ ■ . and, amongst 

qUi ■■ • ■ ' ’ ' ■ * ' 

■ ■ ' ' ■ . • " ■ ■ . . , and, amongst 

other things, of the said nawf the subject oi me spei-iiK- 

No. A 3 

ADMINISTRATION DV PECt/NIARlf LCOATBE. 

(.nete) 

I Alter Fonn No. Ji thus ]— 

^uhMul.for t^r^graph P\ B. P.. k.e ol 

Jed on or ahouMhe V ap2«>ii«ed C. D. his 

executor,* and bequeathed to the plamtiff a legacy of 
rupees. 

In pafo-sraph 4 subiUtute “ legacy ''/or “ debt 
Another/onn. 

( Tith . ) 

E.I. follows 

j • • died on the of 


eaecu 

cuiot 

after 


be ilie lesiaior » *,e,* , 

would be the testator's next-of ktfl if fte pad 
the plamiiff, ahd such ftilure of his issue 


^3 . I iinmoveable property ; 

the def*. moveable property and 

got in the moveable property , be has soia some paic of the immoveablo 

properly 

[As i/f parax 4 and s ol Form No. r ] 

6 The plaintiff claims— 

^f} to iWe ole moveafife and immoveable property of A. B. admiujs* 
tered m this Court and for that purpose to have all proper direettoas 
given and accounts taken , 

(2) such further or other relief as the nature of the case may require. 


No. 44. 

Execution op Trusts 

( Tttle. ) 

A. B. the above-named plaintiff, slates as follows 

I He IS one of the trustees under an lostrumcnt of settlement bearing date on 
or about the day of made upon the marnage of£. 

F. and C. If, the father and mother of the defendant f or an instrument of transfer 
of the estate and effects of ^ F, for the beznfit of C 27, the defendant, and th« 
other creditors of £. F. 1 

2. A. B. has taken upon himself the burden of the said trust, and is in possession 
of [or of the proceeds ofj the moveable and immoveable property transferred hy [he 
said instrument. 

C. D. claims to be entitled to a beneficiat interest under the instrument. 

[Ax tn )>arai 4 S of FOrm //or] 
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6. T li ‘icua-* la ac\,oa-« for aU iHc teiu» i'roius of 

j-snavtabs j-xjpery i''e smJ, Of cf juil of ibi' 

Siid, I’n'^OTtibe FTfpcity, Of no\cab’c, or ihc p^^Xcc^ls of ilic mIc of, or of 
par; of, tbs saii •navcaVc ptopcrt). Or (he ptomi iccmmi; lo ibc \'\\uu»u 
aj s-ch ir-s ce mle txca.ua-j ol he svl iruit ] 5 aolhc pr^>» ilui »hc Covin 
^nllubeihe icco-- t of the w I «nni. anl ahoihit the whole of the sw^l liu'l 
es a e tiia> be aJ~i“ s’C'cvl la the Court for the bcnctvl of C />, the ilclciivUnt. tno 
all oihcr pcsso-» who ni> be ricrtMcln »ach a Imtnitirttloo i» the incsciv-^cof 
C V aaa sjclj other petwa to i- cteiitJ n *hc Coutt nvtj ihrcct or th\i C% D 
tnay show gtx>d ca-»e la il e conirao 

(*V B — Whtrttht tuit tt It •* ittuf^nry, w m wo A* V f, wvut Mi» 

S”uaadvs, cft fjr a ] 


No 4S 

Foruciosurb or S\ 1 C 
iTstU) 

' *>■'.■ 1 .\ • , 

* \ I . , , 

(a) (date) j ‘ 

(i) (names of mortgai^or tml mortgagee) , 

<r) (sum secured) , 

(^ (rate of interest) , 

{<) (property subieci la mangsgc) , 

( tymn nl » n V <1 tP^ 


and ts ready to account as mortgagee m possession from that time 
{At tn p xrat 4 and$ of I orvi tio 1 1 
6 The plaintiff clams— 

(1) payment, or m default [sale or\ foreclosure [and possession] , 

{ly/tere OrtUr n, rule 6, applies"^ 

(3) tn ase the proceeds of the sale arc found to be msunicieiit t > juy thu aiixiiini 
due to the plamtifr, then that liberty be reserved lo the p iiiinin 1 1 iiPiily 
for a decree for the balance, * * ' 


No 46 

KICDRMIHQN 

(nth's 




"Klui m ih, ilallm 

{If the de/enAint ts morl^tgte mpoitetuon, adl) 

3 The defendani has tahen f^ssesSionTorhni rcccWt. 1 h,/, , 
giged property "“'"V "I 

[As >n Paras 4 and 5 q/" Form 4V1) /.] 

6 The plaintiff claims to redeem the satd property and |// 1 ^ 

conveyed to him [and to have possession thereof] 1''^ 
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No 47 

bUCIFtC PBKFORMA^CB (No l) 

(TtiU) 

y/ tlio above aamcd plaintifT, states as /bUoivs — - 
j By an igieemcnt dated the day of 

and signed by the defendant, he contracted to buy of [or sell to } the plaintiff certain 
immo>eable property therein described and referred to for the sum of 
rupees 

2 The plaintiff has applied 10 the dcfcndint specifically to perform the igrecment 
on Ins part but the dcfeaoani has not done so 

3 The plaintiff has been and still is ready and willing specifically to perform 
the agreement on his part of which the defendant lias had notice 

[✓/j tn pants 4 ands 0/ Fotm No r ] 

6 The plainiifTclaims that the Court will order the defendant specifically to 
perform the agreement and to do all acts necessary to put the plaintiff in full 
possession of the said property (or to accept a transfer and possession of the said 
properly ] and to pay the costs of the suit 


No 4^ 

Specific Pkrfomancb (No 2) 


yTttU) 

A D the above named plaintiff states as follows — . , ~ . 

I On the day of 19 * ihe plaintiff and 

defendant enter into an agreement m irriimg, and the original document is 
hereto annexed 

The defendant was absolutely entiiled to the immoveable property described m 
the agreement 

3 Oa /he day of ig tie pUtatifT tendered 

rupees to the defendant and demanded a transfer of the said property by a 
suthcient instrument 

3 On the day of 19 , the plaintiffagain de* 

manded such tra isfer Wr the defendant refused lo transfer the same to the 
pUiniity 

4 Tne defendant has not rxec «ej any instrument of transfer 

5 The pla nt If 3 sc 11 ready and v 11 nc to piy the purchase money of the said 
property 10 tl e defendant 


[As m pa’ is a and s 0/ From No. [\ 

8 The plamiiff claims — 

(1) that the defendant transfers the said properly to the plamtiff by a 
instrument Xfolloasm^ she Urms a/ she agreement'\ 

(2) rupees compensation for withholding ihe same 


sufficient 


No 49 
PARTtfERSIllP 

KTstU) 

A B the above named plainiiff, slates as follows — 

I He and C D the defendanr, have been for 

jcarsCo/'inontbsJpjstcafryingonftusmcsswgeiher under articles of partner 
ship m writing [ or under, a deed, orunder a verbal agreement } 

7 Several disputes and differences have arisen between the plaintiff and defen 

on the business in 
has commuted the 


(0 

(2) 

^ 5 ) 


] 

[As tn pafas 4 and 5 of Form No i ] 
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5 Tlic phinufl claims— 

(1) aisso'jiion of ihe partccrship ; 
(3) that accounts be talcn , 


4 , j 

disjO' ei) 


(4) Writte** Statruevts. 

Ctntral d/ftnut 

Dc~ial Tbcilcfctulaot denies lliu (u/ O h/ / uf/i) 

TTe defenJa-t docs not ad: iit that {itt c^t facti^ 

T?e dcfci U*-i ad— I J' at but ia)s that , 

Tlie defendant denies lint be is a partner in tbo 
defendant tirm of 

T1 c de'cTdart 'cn es ihsi he made il c contract alleged or any contract I'llh the 
p aiaiiff 

The defenJani denies that he roriracicJ with the pLaiiuilT as alle(,ed or at all 
The defendant admits assets but not the ntiinufi s claim 
The defendant den es tl at t) e plaioulf so) 1 to inm the goods mentioned in tlio 
plairt or any of them. 

The sjit IS barred by atticle oraiticle of the 

, second schedule to tlic •Indian Limitation Act, 

U-aUion. 

Tlie Court has no jurisdiction to hear the suit on 
jtsr sdici on. ,be j^round that ( utjirth {At jftoumft J 

OnUe daycf a diamond nni; was delivered by 

the defendan to and acceiUed by the plaiaiifl in dischari^e of the alleged causa of 
action 

Tlie defendant has been adjudged an insolvent. 

Insolvency 


The plaintiff before the institution of the suit was adjudged an insolvent and the 
right to use vested m the receiver. 

The defendant was a minor at the time of mabng 
Minor t) the alleged coniraci 

The defendant as to the whole claim (eras to Us part of the money 

D. - . claimed, or- as cure wiay ie) has paid into Court 

Paym.M .mo court ooj sifs Ih.t 1I.IJ wo. is cnoueh 

to satisfy the plaintifl s claim {ot the part aforesaid) 

The performance of the promise alleged was 
remitted on the ('f «*) 


Performance icmiiicd. 


Rescission 

Pes judtcatii 
The plainiiff is estopped 
Estoppel 


Tlic contract was rescinded by agreement between 
the plaintiff and defendant 

r le tdamiin s claim is barred by the decree in 
suit {^iJt tit reftrettet) 

from denying the truth of {inserti italtmenl as lo whtch 
tslopptl ss ctaimtil) because liete statt the (acts reUtti 
on as creaUng the estoppel) 


Ground of defence subse 
ejuent to insiituiioo of suit 


Since the institution of the suit, that is to 
say, on die day of {set out 

facts) 


No I 

Defence in suits for Goods bold and delivered 

1 The defendant did not order the goods 

2 The goods were not delivered to the defendant 

* See now the Indian Limitation Act I0o8 (IX of 1908) 

C.C. H Vol 1—96 


t XV of 1877 
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No 47 

bPEciFic Pbkformakcb (No 1) 

■/4 ^ , the above named pUintifT^ states as follows — 

'of 

of [or sell to ] the plaintiff certain 
■ d to for the sum of 

rnnpfs 


the agreement on his part of which the defcndint has iiad notice 
{As III parat 4 an is of Fotm No 1} 

6 The plaintiff claims that the Court will order the defendant specifically to 
perform the agreement and to do alt acts necessary to put the plaintiff m full 
possession of the said property [or to accept a transfer and possession of the said 
property ] and to pay the costs of the suit 


No 48 

Specific Perfomancs (No 2) 
(7V/A) 

, the above named plaintiff states as follows — 


ay of 19 » the plaintiff and 

ngreeroent to ivriting, and the originil document is 


AO. . 

I On the 
defendant enter mio 
hereto annexed 

The defendant was absolutely entitled to the immoveable property described m 
the agreement 

3 On the day of 29 the plaintiff tendered 

rupees to the defendant and demanded a transfer ol the said property by a 
sufficient instrument 

3 On the day of 19 , the plaintiff again de 

manded such tr-insfer [Or the defendant refused to transfer the same to t1 e 
plaintiff 1 

4 The defendant has not executed any instrument of transfer 

5 The plaintiff s st ll ready and willing to pay the purchase money of the said 
property to the defendant 

[^s 


« patas 4 anas o/ From No I ] 


8 The plaintiff claims— 
(I) 
msti 
(3) 


p/aint ff by a sufficient 
„ ihe same 


No 49 
Partnership 

(Titled 

A B the above named plaintiff, states as follows — 

I He and C D the defendant have been for 

articles of partner 

plaintiff and defen 
on ihe business m 
has committed the 



[As tn paras 4 and 5 of Form No i ] 



Sell. I> App. A I 


TilB CODE OP CIVIL PROCEDURE 


761 


5 The plainiiff claims— 

(0 dissolution of the partcership } 
(2) that accounts be taken ; 

(,V. 

(ton , <z . . 

(iusohed) 


(4) WRiTTBif Statements 
Central defences 

Denial The defendant denies that {set out /acts) 

The defendant does not admit that {set out fact/) 

The defendant admit that but says that , 

Proiest defendant denies that he is a partner in the 

defendant firm of 

The defendant denies that he made the contract allceed or iiw contract with the 
plaintiff 

all 


, _ - in the 

plaint or any of them 

The suit IS barred by article or article of the 

, . second schedule to the * Indian Limitation Act, 

Limitaion iSyyt 

- . . The Court has no jurisdiction to hear the suit oa 

Jurisdiction ground that ( set/orlh the grounds ) 

On the day of a diamond rin? was delivered by 

the defendant to and accepted by (be plaiutin in dischat^e of the alleged cause of 
action 

The defendant has been adjudged an insolvent 

losotvency 


The plaintiff before (be institution of the suit was adjudged an insolvent and the 
right to use vested in the receiver. 

The defendant was a minor at the time of making 
Minor ly. the alleged contract 

The defendant as to the whole claim (orasto Rs part of the money 

...... cSixintd, Or as the case may be) paid into Court 

Payment mtocoutl. and jays thli this sum .s enough 

to satisfy the plaintiff s claim («rthe part aforesaid) 

, , The performance of the promise alleged wis 

Performance tcmitied remitted on the {dtte) 

The contract was resemdeJ byagreement between 
Rescission tjie pi^muff and defendant 

„ , , The plainiifPs claim is barred by the decree in 

rus judicata (gtae the reference) 

The plaintiff is estopped from denying the truth of {inserts statement as to which 
_ , estof pci ss claimed) here St xfe the /acts relied 

Estoppel on as creating the estoppel) 

Ground of defence subse- Since the insliluuon of the suit, that is to 
tiucntloinslitulionofsuit ‘ 


No I 

DEFENCE IN SUITS FOR GOODS BOLD AND DEL1\’£RB0 
1. The defendant did not order the goods 
2 The goods w ere not deln eted to the defcndanL 


* See now the Indian Limitation Act. 1908 (IX of >908). 
C. C. H. Vol. 1—96 


t .XVof 1S77 
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No 7 


1907, Jlay 3rd To carriage of the goods claimed from Delhi to Calcutta — 
45 mauDOs at Rs 2 per maucd Hs 90. 


No 8 

Defence suits tor infringement or copyright 

1 The piamtiff is not the author lasst^u^, e/c] 

2 The booV ^%as not registered 

3 The defendant did not infringe 

No 9 

Defence in suits for infringement of Trade Mark 

1 Tire trade mark is not U e platmifTa 

2 The alleged trade mark is not a trade mark 

3 The defendant did not infringe 

No 10 

DEFENCEa IN SUITS RELATING TO NUISANCES 

t The plaintiffs lights are not ancient [ar deny his other alleged prescriptive 
rights] 

2 The pUinlifl's lights II no be nu erially mterferred with by the defendant’s 
buitdinga 

3 The d’fcndant denies that he or hi> servant> palluie the water [or do what 
IS complained cl] 

the defendant eUimt the rtght by preterthon Or otlenutse to do what 
ti complained of he must say so and must state the gtounds of the clamps ti 
whethet^ prescription grant or what^ 

4 The plaintiff has been guilty of laches of wh ch the following are parti* 
culars — 

1870 Plaintiffs mill began to work 

1871 Plaintiff came into possession 

1883 First complaint 

5 As to the plaintiffs claim for daroiges the defendant will rely on the above 
grounds of defence, and says that the acts complained of have not produced any 
damage to the plaintiff \If other grotnds arereUtl on, they must be stated e g, 
limitation as to past dvnage ] 

No II 

Defence to suit for foreclosure 

1 The defendant did not execute the morigage 

2 The mortgage was not iransteired to the p'laiatilf V/ more than one transfer is 
alleged, say which ts denied) 

3 The suit IS barred by arucle of the second schedule 

to the * Indian Limitation Act 1877 

4 The follwing paymeots have been made viz — 

RS 

{Insert date) , 1 000 

ilttsert date)— , 500 

5 The plaintiff took possession 00 the of , and has received 

the rents ever since 

6 That plaintiff released the debt on the of 

7 The defendant transferred all bis interest to Z? by a document, dated 

No 12 

Defence to suit for redemption 

I The plaintiffs right lo redeem IS barred by arucle of the second 

schedule to ihe * Indian Limitation Act 1877 


XV of 1S77 See now the Indian Lnmtaiion Act 190S (IX of 19^5} 
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3 The price nas not Rs 

M 

4* } 

5* > Except as to Rs. same as 

The dcfeniiaat tor A Q. the defendant’s agent] satisfied the claim by payment 
before suit to the phitmff [or to C. D , ibe pUintdTs agent] on the day o* 

8. The defendant satisfied the claim by payment after suit to the pUmtiff on 
the day oJ » 

No. 2 . 

DaFtiJCfi IH SUITS OH Bonds 

] ■ . ■ . . • plaietiflT on the day according (o (he 

3 The defendant made payment to thepaiwiffafter the day named and before 

fuit of the principal and interest menuoned in the bond. 

No. 3 

psFBNoe rv sutTS ou CvviAHiszs 

. , ... . ’*tinje io the principal 


No. 4 

DBfCNCa IN tNF SUIT FOR DShT 
t» Ac to 200 of tbe money claimed, the defendant i» eontled to set off for 
goods sold and delivered by the defendant to the plaintifT 
RarticuUry are as iollows 

1907 tafliury. ajih 
^ Februar> ist 

Toial 


a. As to the whole [fir as lO Rs part of ihe nionty claimed] the defendant 

made tender befoie sun of Rs and has paid ihc same into Court 


Rs 

ISO 

SO 

SOO 



No s 

Dbfsscs os Suits tor isjowes caused bv negugent CRtviaG- 
i. The defendart denies that the carruge mentioned iq the plaint was the defea- 
danfs cain^e and ihat it was under the charge or control of the defendant's 
senants Tfie carnage hefonged to of Street Calcnua. 

U>ery staWe-keepers employed by ibe defendant to supply bira wiih camaces and 
horses , and the person under whose charge and control the said carnage was, was 
the servant or the said * ’ 

h, 'be said carnage was lumed out of ihe 
Midaeten Streeet. eiiher negligently, suddenly or tnthoot warning, or at a rapid or 

■ ■ ■ exercise of reasonable 

-It iiiBi and avoided any 

collision w\ h u. 

The defendant does not admit the statements contained in the third paragraph 
of the plaint/ 

N01.& 

DgfEvCE IH UX, SUII3 POR WRONGS 
t. I?cmal of the scieral acts for maiieis] complained of 
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16 s 


1907, May 3rd To carriage of the goods claimed from Delhi to Calcutta — 
45 mauadsaiRs 3 per maund ■ Rs 90. 

No 8 

DEFENCE IS SUtTa POR INFRINGEMENT OF COPYRIGHT 
I The piaintilT is not the author [assignee, e/e] 

3 The book t^as not registered 
3. The defendant did not infringe 

No 9 

Defence in suits ior infringement of Tpadb Mark. 

1 The trade mark is not tt c plaintin'» 

3 The alleged trade mark is not a trade mark 
3 The defendant did not infringe 

No 10 

Defences is suits relating to nuisances 
I The plaintiffs lights are not ancient [or den> his other alleged prescripiue 
rights) 

3 The plainlifl's lights w II not be ma eriall> interfcrred with by the defendant's 
buildings 

3 The d*fcndant denies that he or his servanu pallute the water [or do what 
18 complained of) 

[// //le (U/eniianl eljtms the right by frescritton or oitenvise to do v/hat 
IS eomplaintd of he muft say so and tiusl state the grounds ef the elann, t e, 
uilelhet by prescription grant or -what] 

4 The plaintiff has been guilty of laches of which the followiag are parti* 
culars — 

1870 Plaintiffs mill began to work 


5 ' ^ will rely on the above 

grounds of defence, and sava that the acts complained of have not produced any 
damage to the plaintiff \lf otlur grounds are rciie t oil, they must be stated e dt 
limitation at to past dsmage ) 


ule 

4 The follwing payments have been made, viz — 

RS 

[Insert date) — , 1 000 

[Insert date) — — , 500 

5 The plaintiff took possession on the of , and has received 

the rents ever since 

6 That plaintiff released the debt on the of 

7 The defendant transferred all his interest to B by a document dated 

No 13 

Defence to suit for redemption 

I The plaintiff s right to redeem is barred by article of the <^econd 

schedule to the * Indian Limitation Act 1877 


XV of 1877 ^re now the Indian Limitation Act, 1908 (IXof 1908) 
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3 The price was not Ks 

M 

5 I Except as to Rs 

7 The defendant A B the defendant’s agent] satisfied the claim by payment 

befote Sint to the plamnff [or to C D the ptainufTs agent] on the day ol 

8 The defenda'nt satisfied the claim by payment after suit to the plaintiff on 

the day of *9 

No 2 

DEFENca m SUITS ON Bonds 

otiEf on the day according to the 



intiff after the day named and before 
bond 


No 3 

Defence in sVits on guarantees 


time to the principal 


No 4 

Defence in aHf suit for debt 


I As to Rs 100 of the money claimed the defendant is cniuled to set off for 
goods sold and delivered by the defendant to the piaininf 


Particulars ate as follows — 


1907 January ojih 
February ist 


1 As to ihe whole [oz-as to Rs part of the money claimed] the defendant 

ipade tender before $u t of Rs and has pa d the same into Coutt 


No 5 

Defence on suits for injuries caused by negligent driving 

1 The defendant denies that the carnage mentioned m the plaint was the defen 

dant 5 carnage and that it was under the charge or control of the defendants 
servants The carnage belonged to of Street Calcutta 

livery stable keepers employed by the defendant to supply him with carnages and 
horses , and the person under whose charge and control the said carnage was. was 
the servant of the said 

2 The defendant does not admit that the said carnage was turned out of ihc 
Middleton Streeet either ucgl gently suddenly or without warning or at a rapid or 


by the exercise of reasonable 
' caching him, and avoided any 

4 The defeodaot does not admit the statements contained in the third paragraph 
of the plaint. 


No 6 


Defence In all suits for wrongs 
t Denial of the several acts [or matters] complained of 
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J The 

2 The _ 

PariicuUrs are as follows 

1907, May 3rd To carr age of ihe goods cUjmed from Delhi to Calcutta 
45 mauDos at Rs 2 per maund Rs 90, 

No 8 

DgrENCE IV SUITS rOR INFRINGEMENT Of COPYRIGHT 

1 The piamurr is not the author [astt^ate, eU] 

2 The booV uas not registered 

3. The defendant did not infnnge 

No 9 

Defence in suits ior infringement of Tpade Mark 

1 The trade mark is not tl e piainiifPs 

2 The alleged trade mark is not a trade mark 

3 The defendant did not infringe 

No 10 

Defences is suits relating to nuisances 

1 The plaintiffs lights are not ancient (or deny Iiu other alleged presenpUNC 
rights). 

5 The plaintiffs 1 ghts wiW not he ma eriaUy intcrferred with by the defendant s 
buildings 

3 The d.fcndant denies that he or hi» servants palluie the water [ar do what 
IS complained of) 

\If the (Uftnd'int dat/ns ihe tight by preserihon or oil erwtse (0 do whol 
tl cempiamed of he must say so and must state the gtounds of the elatin,t g, 
evhethtt by prescription grant or ‘wkat'\ 

4 The plainuff has been guilty of Uches of wh ch the following are parti* 
culars — 

1870 Plaintiffs mill began to work 

1871 PlaintifT came into possession 

1883 First complaint 

5 As to the plaintilfs claim for damiges the defendant will rely on the above 
grounds ofdefence, and siya that the acts complained of have not produced any 
damage to the plaintiff \tf other grounds artr<f‘<i on they must be stated e g t 
limitation as to past damage ) 


alleged, 

3 The suit is barred by article of the second schedule 

to the * Indian Limitation Act 1877 

4 The follwing payments have been made, vie — 

RS 

{Insert date) , j 000 

{Insert dale) , 500 

5 The plaintiff" took possession on the of , and has rece 

the rents ever since 

6 That plaintiff released the debt on the of 

7 The defendant transferred all bis interest lOy| Ji by a. document dated 

No t2 

Defence to suit for redemption 

1 The plaintiffs right to redeem is barred by article of the sei 

schedule to the * Indian Limitation Act 1877 


, and has received 


* XVofj 877 now the Indian L mitat on Act, 1908 (IX of 1998) 




764 


THE CObE AF CIVIL PROCEDURE. 


[Sok. I, App A. 


2 The plaintiff transferred ill interest m ihe property to ^4 B 

3 The defendant, by a document dated the day of 

transferred all his interest in the mortgage debt and properly comprised m the 
mortgage io A B , 

4 The defendant never took possession of the mortgaged properly, or received 

the lenls thereof . 

{,!{ the defendcint admiit Positiiionlor atimi only, he should state the tune, ana 
deny possession beyond luhat he admits ) 


No 13 

Defence to suit for specific performance 


ons) 

the defen* 


or as the case may be) 
f Sale No ii (orhymnlual 


agreement) 

(/« Cases "Where damages ate claimed and the defendant disputes his liability to 
damages, he must deny the agreement or the alleged breaches, or show whatever other 
ground of defence lu intends to rely on,e g ,the Indnn Limitation Act, accord and 
saitsf action, release, ft and, etc ) 


No 14 

Defence in Administration suit bv Pecuniary Lboatkb 
t A B 's wiU contained a charge of debts • he died insolvent , he was entitled 
at Ins death to some immoveable property which the defendant, sold and which 
produced the net sum of Rs 

and the testator had some moveable property which the defendant got in, and 
which produced the net sum of Rs 

2 The defendant applied the whole of the said sums and the sum of Ks 
which the defendant received from rents of the immoveable property in 

the payment of the funeral and tes araenUry expenses and some of the debts of the 
testator 

3 The defendant made up his accounts and sent a copy thereof to the plaintiff 

on the day of 19 , and offered the plaintiff free access 

to the vouchers to verify such accounts, but he declined to avail himself of the 
defendant’s offer. 

4 The defendant submits that Ihc plaintiff ought to pay the costs of this suit 


No 15 

Probate of wiill in solemn form 


have been executed, was not of sound mind, memory and understanding 

t The execution of the said will and colicil was obtained by the undue 
Influence of the pUiniiff[and others acting with him whose names are at present 
unknown to the defendant ] 

4 The execu nn of the said wlU and codicil was obtained by the fraud of the 
pUmtiff su'*b fraud so far as is within the defendant's present knoivledge. being 
(state the nature 0/ the fraud] 
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5 The deceasead at the lime of the execulion of the said will and codicil did 
not know and appwe of the conlcnts ihcreof («/■ of ihe contenis of the residuary 
clause in ihe said will, as the cait may be\ 

6 The deceased made his true last will, dated the isl January, 1873 and 
thereby appoin cd the defendant sole executor thereof 

The defendant claims— 

(t) that the Court will pronounce against the said will and codicil pro- 
pounded by the platnliff 

(:) that the Court will decree prohaie of the will of the deceased dated the 
»sl January, 1S73 in so’emn form of law 


No 16 

P tRTiCULARS (O 6, r 5 ) 

Title of suit 

The following are the particulars of {here ilate the matters tn retpecl oj which 
fiatttculars ha,.e ieen offered) delivered pursuant 
Particulars, to the order of the of 

{Here ut Out the particulars Ordered tn paragraphs if necessary ") 


APPENDIX B 

PROCESS 

No I * 

Summons FOR Disposal OF SUIT (0 5 rr 1,5) 

{Title'i 

To 

{Name, description and place 0/ residence ] 

WUEREAS 

has instituted a suit against you for 

you are hereby summoned to appear in this Court in person or by a pleader duly 
instructed, and able to answer all material questions relating to the suit or who 
shall be accompanied by some person able to answer all such questions, on the 
day of 19 ,at o'clowk in the 

noon, to answer the claim, and as the day fixed for your appearance is 
appointed for the final dispoail oflh* suit yoa coast be prepared to proioca oa that 
day all the witnesses upan whose evidence and all the documents upon which jou 
intend to rely m support of your defence 

Take notice that in default of your appearance on the day before mentioned, 
the suit will be heard and determined in your absence 

Given under my hand and the seal of the Court, this day of 

J9 

Judge 

Notice— I Should you apprehend your witnesses will not attend of their own 
accord you can have a summoas from this Court to compel the 
attendance of any witness and the production of any document that 
you have a right to call upon the witness to produce on applying to 
the Court and on depositing the necessary expenses 
3 If you admit the claim, you should pay the money into Court together 
With the co>ts of the suit, to avoid execution of the decree which 
may be against your person or property, or both 


For local amendments in Calcutta and Madras Vide infra 
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No 2 

SUMMONS FOR SBTTtEUBNT OF ISSUES (0 5, Tr. I, 5 ) 

To ^ , 

[Nawe tUicrtpUon and piace oj reaatnce ] 

WhErea** 

li-is insfifiifpd a snit TPaiiist \0U for 

pet5on> or by a pleader duly 
. elating to the suit, or who shall 

Questions on the 

day of , oi ocJoclc in the 

noon^ to answer the claim , and you are directed to produce on tha' day all the docu- 

meius upon which yon intend to rely w support of your defence 

Take notice that, m default of your appearance on the day before menUoned, 
the suit will be heard and determined, in your absence 

Given under my hand and the seal of the Court, this day of 

/udge 


Notice— I Should you apprehend your w 
accord you can have a 
aiiendance ot any tviiness, 

you have a ««hi to call on the witness to produce, on appiyms 
to the Court 

2 If you adm t the gether 

with the CO ‘ which 

may be agui - . 


To 


No 3 

SUMMONS 10 APPEAR IN PERSON (O f, f i) 


l^u//ie dtsctpttott anj pluce o/ reiidenit'^ 

Whereas Has insumted a suit aga/nsr you fat 

you are hereby summoned to appear rn this court /n person 
on the day of ip ,ai Ovlock tn 

the 11000 10 answer ihe claim and your are directed to produce 

on that day all ihe documenis upon which you iiitend to rely in support of your 
defence ’ 

Take nonce ihai in de/au/t of toot appearance on the day befops mertfioned the 

under rny hand and the seal of ihe Court, ihis day of 

pudge 

No 4 

Summons m Summary suit on NEcoriAUia Jestrument 

iO 37, r a ) 

TO 

{/Vattie, dtsenption and place of rettdeneel 

Whereas has instituted a suu against you under Order xywit s 

Iho C»de of C.„l Procrf««, .90S,torR5 b.W?(pr" =S™,S 

toresi due 10 brass Ihe of a “’teb a cop/ ,1 he,e?o 


and the sum of Rs /or costs together with such fntcrcsi 

the date of the instiiution of the suit as the Court may ordet^i^ 


tf any from 
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Givsv under my hand and the seal of ihe Court, this 


day of 

Jud^t 


No S 

NOTICB TO PERSOV WHO, TltS COURT COKSIOBRS SHOULD BE 
ADDED AS CO-Pl-MSTIFf (O I, r 10 ) 

(ri/*) 

To 

[A'lww/, dtUnpUon ml pta:e of teftUiice\ 

Whereao has instituted the above suit against 

for and, whereas it appears 

necessary that )0u should be added as a plaintiff m the said suit in order to enable 
the Court effectually and completely to adjudicate upon and settle all the questions 
ins olved 

TaLe notice that }ou should onor befbrt the day of 19 , 

signify to this Court whether >ou consent to be so added 

Givbv under my hand and the seal of the Court, th s day 

of 19 

Judge 


No 6. 


TO 


SUiliiO'fS TO LSakL RefUiSeHTAXtVE or A DECEASED 
DEFFNDANT(0 eJr 4 ) 


Whereas the plaiotiiT 
day of ^ ^ 


instituted a suit in this court on the 
*9 


a since deceased, 
s court alleging 


You are hereby summoned to attend m this Court on the 
day of 19 at A M to defend 

the said suit and, m default of your appearance on the day specified the said 
su t will be heard and determined in your absence 

Given under my hand and the seal of the Court th s day 

of 19 

Judge 


No 7 * 

Order for Transmission of Summons for Service in the jurisdiction 
OF ANOTHER Court (O 5 r si) 

(TV*) 

Whereas it is stated that 

defendant v u . » j 

— ! — m the above suit is at present residing n 

witness * ® 

It 15 ordered that a summons returnable 
on the day of 19 , be forwarded to the 

Court of for scnnccon the said^~^^~ with a duplcate of 

this proceeding 


In Allahabad this form has been cancelled, videl/n/ri 



766 
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No 2 

SUMMONS >OR SBTTLBMBNT OT ISSUES [ 0 . 5, rr, I. 5) 

(7V///) 


lUscnpilon and place oj rauUnce ] 

WllERbM 

has insiKUted i suh againsi )Ou for 

■ . • person, or by a pleader duJ 

• . • ^ , .claiin^ to ihe sun. or who sha 

- ‘ questions on the 

o'clock «n the 


dny of 


noon, to answer the cUini} and ioo art dtrected 10 produce ontha'dayall the docu 
iiicijis upon which >on intend to rely in support ofyour defence. 

. a the day before mcnlioned 


day of 




Should you apprehend your witnesses will not attend of their owi 
accord you can have a summons from this Court to compel the 
attendance of any witness, and the production of any document ihiff 
you Inve i ngm to call on the witness (o produce, on applying 
to the Court and on dcposiiinc the necessary expenses 
If you admit the claim you should piy the money into Court together 
uiih (he costs of the suit, to avoid execution of the decree, which 
may be agiiosi >ouf person or property, or both 


To 


No 3 

bUAIMoNj To AI’f>fc.AR 1\ TEKSoN (0 5, r 3) 
{Telle) 


[eVuMc deuipiton ant phue of r<!i(tence\ 

Whereas has msinuied a sun against }ou for 

you are hereby summoned to appear in ibis court in person 
on the day of Ip ,at o (.lock in 

the 11000, to answer the claim , and your are directed to produce 

on ihat day aU the documenis upon which you intend to rely in support ofyour 


J 


I trance on the day before menuoued, the 
•bseoce 

»(■«< of the Court, this 


To 


day of 

No 4 

Summons in summarv sun on NEcoriAULB jNsxRUMeNr 
(O 37 , r. 2 ) 

ITr/U) 


description and place of resitknee 1 
Whereas has instituted a smt > 

the Code of Civil Procedure, 1908, for 
terest due to him as the of . 


M^-CAHI-Uoiiwsucnwatiaystoobiaina decree for any^'sum'not 
exceeding me sum of Rs 

Md the sura of Rs for costs wgether with suet blBcsl if any from 

the date of the insmudoa of the suit as the Court may ordeP'* any irom 
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Given under my band and the seal of the Court this 
J9 


day of 

/« ke 


No 5 

Notice to person who, thb Court considers should be 

ADDED AS COPL.^tHTIFP (O l,r 10 ) 

{.Tillt^ 

To 

[/Vdwir, UunptiOn tn t place of test lence ] 

Whereas has msiituted the above suit against 

for and, whereas it appears 

necessary that >ou should be added as a plaintiff m the said suit tn order to enable 
the Court effectually and compIetcI> to adjudicate upon and settle all the q test ons 
ina olved 

TaVe notice that >ou should on or befort the day of 19 , 

s gnify to this Court whether >ou consent to be so added 

Given under my hand and the seal of the Court this day 

of 19 

Judge 

No 6 


TO 


Summons to i eoal rcpresentative of \ decpased 
OrFPNDANTfO atr 4) 


Whereas the pUintiff 
day of 

t.. 4 I* I .. 


instituted a suit in this court on the 

19 


since deceased, 
s court alleging 


You are hereby summoned to attend in this Court on the 
day of 19 at 

the said suit and, m default of your appearance on the day 
suit will be heard and determined m your absence 

Given under my hand and the seal of the Court tl s 
of 19 


A \t to defend 
spec fled the said 

day 


Judge 


No 7 * 


Order for Transmission of Summons tor Service in the jurisdiction 

OF ANOTHER COURT (O 5 r 21 ) 

(Ttde'i 

Whereas h is stated that 

defendant ^^ the above suit is at present residing n 
witness ordered that a summons returnable 

on the day of «9 . be forwarded to the 

, , .defendant . 

Court of 'or semceon a o duplicate of 

this proceeding 


In Allahabad ihis form has been cancelled, vide*/«/rj 
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TJie court fee of 

been rallied in this Court »n stamps 
Dated 19 , 


cJufgcaJ^le in respect to the summons bas 


Ju^St 


DO 8 

ORQEa FQS TF \NaMlS 3 lOV OF SoMMO**S TO DB SERVED OH A PRISONER 

lo 5 r 
iTitU) 


To 


u'ncl«lhTpm«Ms°or Drier V. role 24, of the Code of Civil Procedure, 150S, 0 
surnmooVin do'^liuio » hereivi.ll forivardcj for service on ihc defenillint 


who IS 

a prisoner in JiSiJ 
served upon the 
the said aefemhot, » 


»aid summons m bt 
this Court signe ‘1 by 
by you 


Ju{ls« 


NO 0 

Order for Transmjssion of Summons to dR served on a puhlic 
Servant or Soldier \C> s it 17, i8 ) 
iTtfU) 



fudjge 


No 10 * 

To accomfanv Returns OF Summons OF ANOTJJFR Court (O 5 t * 3 ) 

(r/r//) 

Read proceeding from the fonvarding 

for service on in Suit No 

of ig of that Court 


Read Serving Officer’s endorsement stating that the 
and proof of the above having been duly uken by me on the oath of 

. It IS Ordered that the 

be teiurned to the with a copy of this 

proceeding, ■' 


Note — T his form Wiff be appbcabfe to process other 
of which may have to be effected m the same manner 


foctge, 

than summons, ibe service 


No II f 

Affidavit of Process ^ver to accompany return of 
Summons Or NOTICE (O 5 r 18.) 

We) 


The Affidavit of 


son or 


A 


J 


(i) f am a process server of ihts Court 


Make oath 
affirm 


and say as follows — 


* For amended form m Bornbyaml Calcnita Vide infra 
t For amended tom in Calcutla'and Lahotii Vide infya 
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(2) On ihe 
by the Court of 


IHE CODE OF CIViL PROCQDURB. 
day of 19 > I received a ■ 


nonce 


m Suit No 
Court, dated the day of , 

(3) The said 


769 

- issued 
the said 


personally known to me, and I served the said 


of 19 11 

9 for service on 

was at the time 
summon s him 

notice her 

19 I at about 
noon at by 


on the 


day of 

o'clock in the 

tendenng a copy thereof to and requiring signature to the ongi- 

summons 


nal 


notice 
(<*) 
ll>) 

(d) Here state whether the person served signed 0 
and m whose presence 

(3) Signature of process server 


refused to sign the process, 


(3) The said 


not being personally known to me 
accompanied me to 
and pointed out to me a person whom he stated to be the said 


, and I served the said IHIHSSE? on JilHl c 
notice her 


day of 


19 at about o'clock m the 

by tendering a copy thereof to and requiringj^ signature 


to the the original 


summons 


(d) Heie state whether the person served signed or refused to sign the process 
and in whose presence 

(i) Signature of process server 

or, 

(з) The said and the house in which he ordinarily resides 

being personally known to me, I went to the said house, in and 

there on the day of 19 , at about o’clock 

in the noon, I did not And the said 

(и) 

(a) Enter fully and exactly the manner in which the process was served with 
special reference to Order 5 rules 15 and 17 
{b) Signature of process server 


(3) One accompanied me to and there 

pointed out to me which be said was the house m which 

ordinarily resides I did not find the said 
there 

(u) 

(i) 

(o) Enter fully and exacilythe manner m which the process was served, with 
special reference to Order 5 rules 15 and 17 
{ 6 ) Signature of process-server 


If substituted service has been ordered, stite fully and exactly the wanner sn 
'vhieh the summons was served with special reference to the terms of the order for 
substituted service 
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Affirmed 
day of 


by ihe sai 1 before me tins 

tinpOMtred un Ur section 139 of the Code of Civil 
Procedure^ 1908, to administrater the oath to 
deponents 

No IS * 

Notice TO Defendant. (O 9 r, 6 ) 

KTitU) 

° tt/aine, description and piue of tesidence) 

Where vs tbi 3 div was fixed for the hcirtng of ibe above suit and ^ 

. . -4 o - ,.,^1 the idmiifflm appeared in ibis Court and 


' 'Notfcc'is h«eby given to you that tiic nearmg or uns ““V 

day and tlial the jefauU'‘of yliur appearance an the day last ment.oned the 


day of 


Jud^e 


hearing of the same, - 

suit wiU he heard and determined in your absence 

Given under my hmd and the seal of the Court, this 

19 

No 13 t 

SOiiMONs TO Witness. (O 16 rr i, 5) 

Whereas your viiendance is required to ” 

behalf of the m the above sun, you are hereby j,- ar 

re,u„ed Ipetsonallyl ta appear befere f VrVn»», and to 


o clock 

you [fir to send to this * 

A sum of Us , b 

allowance for one day is 
without lawful excuse you wt 
inid down in rule 13 of order 

GtVBN under my hand and the seal of the Court, this 


and subsistence 
/ with ibis order 
f non attendance 
)o8 

day of 19 
fudge 

Notice— < i) if you are summoned ooly to produce a document and not to give 
evidence, you shall be deemed to have complied with the summons 
if you cause such document to be produced in this Court on the day 
and hour aforesaid 

'3) If you are detained beyond the day aforesaid, a sum of Rs 

Will be tendered to you for each day's attendance beyond the day 
specified ■' •' 


No 14 

Proclamation requiring attendance of Witness 
(O 16, r 10) 

[Titled 

To 

Whereas It appears from the examination on oath of the serving officer that 
the summons could not be served upon the witness m the manner prescribed by law 
and wfiereas it appears that the evidence of the witness is maicral, and he absconds 
and keeps out of the way for the purpose of evading the service of the summons 
This proclamation is therefore, under rule to of Order XVI of the Code of Civil 

* Id Madras 12 A has been added. Vide tnfra 
t In.Madras 13 A has been added, Vide'tn^<s , 
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hi 

Procedure, 1908 issued requiring the attendance of the witness m this Court on the 
day of 19 nt o’clock m the 

forenoon and from day to day until he shall have leave to depart , and if the witness 
fails to attend on the day and hour aforesaid he will be dealt with according to law. 
Gives under my hand and the seal of the Court this day of 

19 

fudge 


No 15 

PR0CL.\M \TION RbQUtRJNC VTTEVDANCC Ofc WlTNBbS 
{0. 16, r. 10) 

(Tule) 

To 

WuERE.ts It appears from the examination on oath of the serving officer 
that ' the summons has been duly served upon the witness, and whereas 
■ . be witness is material and he has failed (o 

• • mons This proclamation is therefore under 

of Civil Procedure, 1908, issued, requiring the 

-.j _ _ ^.-rt on the day of 

19 at o’clock m the forenoon and from day to day until he 

shall have leave to dapart , and if the witness fails to attend on the day and hour 

aforesaid he will be dealt with according to law ^ 

Gives under my.band and the seal of the Court thi» day of 19 

/ud^t 


No >6 

Warkani of attacumcvt opPropbriv of Witnlss 
(O 16, r 10) 

To 

The Bailiff of the Court 
Whereas the witness 
cited by 

proclamation issued for his 


and to submit a return, 

• days 

Gives under my hand and the seal of the Court, this day of 

19 

Judge 

No 17 

Warrani or ArResi of Wixne% (o 16 r 10) 

KTttU) 

To 

The BdilifT of the Court 

Whereas has been duly served with a summons bilt has failed to 

attend [absconds and keeps out of the tray for the purpose of avoidingservice ofa 
summons] , You are hereby ordered to arrest and bring the said before 

day of 
■ ■ the manner 

- -• • 

Juig! _ 
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No i8 

WVKRVNTOJ COMM|li\L (O i 6 , r jS) 
iTiiU) 


. • • ult has made appli* 

/ (0 
give evidence {Of to produce a document^ on uic 

day of 19 , and whereas ihe Court has called upon the said 

to furnish such security, which he has failed to do , this is to require you £0 
receive the said custody m the civil prison and to 

produce him before this Court at on the said day and on such 

other day or days as may be hereafter ordered 

Given under my hand and the seal ol the Court this day of 

’9 , . 

fudge 


No t 9 * 

WVRRVNI os COUMITTVL. (O l6, r i8) 

{T>tU) 

To 

N The Officer m charge of the Jail at 
Wkerb^i , whose attendance is required before ihis Court in the 

I has been arrested 
the absence of the 
give such evidence 

(or nroduce such document) , and whereas the Court rias caiieu upon the said 

’ 19 

Court at 

lay of 19 

Judge 


APPENDIX C 

DISCOVERY INbPEClION AND ADMISSION 


J 


No I 


ORDER IOR DELIVERY OF INIERROGATORIES (O nr i) 
In the Court of 

Civil Suit No of 19 

A B Plcanttff 


agaimt 

C DyB F and G H . Defendants 

Upon heanng and upon reading the affidavit of 

filed the day of 19 , It iS ordered that the 

be at liberty to deliver to the interrogatories in wniins 

that the said do answer the interrogatories as prescribed by orii 

rule 8 and that the cost of this appheat on be 


g> and 
let XI, 


No 2 

fNTERROOATORIES {O li, r 4) 

{Title as in NO /, supra) 

Interrogatories on behalf of ibe above named {jlsitniiff or defen iant C D\ iar 

the examination of the above named ^ ^ ^ 

* After this Form 20 has been added in 7UiaiiabadVidrit«/^a 
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1 ijiJnot, CSC 
3. His not. etc 

cic^ etc, cit 

de'tniinl C t if tejuiieJ fo uu^tr iAt in/trrc^JfOnes lui/t^erei 
\T} e cUlcn Unt G II tt le^ui/el /o jns nr /At inferrc^j/arief nuinieteJ 


No 3 

AnS\ER 10 iMLKROCVTORtba (O It f <)) 

(Tit*e at m 4\*i) r, fufira) 

The answer of ilie above named dcfcodial £ /* to the inlcccogatartes for his 
exammaiion by ihe above named plainuiT 

la answer lo ihc satd inicrro^atoncs I, the above named ir,£| nuke oath and 
say as follows — 

1 \ Enter answers to micrro^aioncs in paragraphs numbered 

2 J coaseculivcly 

3 1 object to answer the tmerrogatones numbered on the around that 

\itaie grounai of Qbjtction\ 


No 4 

Order for AFFiPAviT \s To Documents (0 ii r is) 

{.TtlU as m Ho i supra) 

Upon hearing It is ordered 

that the do wiihin days from the date of th s order answer 

on affidavit stating wh cb documents are or have been in his possession or po ver 
relating to the matter in question m this suit and that the costs of this application 


No 5 

AfilDAVlT AS TO DOCUMENTS (O II r I3 ) 

{Title asm No i supra) 

1 the above named defendant G D , make oath and as say as follows — 

1 1 have in my possession or power the documents relating to the matters 
in question m this suit set forth m the first and second parts of the first schedule 
hereto 

2 I object to produce the said documents set forth in the second part of 
the first schedule hereto [ sate grounds of objection 3 

3 I have bad but have not now, m my possession or power the documents 
relating to ihe matters in question in the suit set forth in the second schedule hereto 

4 The last mentioned docomenis were last in roy possession or power on \state 
when and what has beco ne of Hum and tn whose possession they now are) 

5 According to the best of my knowledge, information and belief I have not 
now, and never had m my possession, custody or power or in the possession 
custody or power of my pleader or agent or in the possession custody or power of 
any oiber person on my behalf, any account book of account, voucher, receipt, letter, 
memorandum, paper or wrmtng, or any copy of or extract from any such docu 
ment, or any Ollier document whatsoever, relating to the matters in question in this 
suit oi any of them, or wheiein any entry has been made relative to such nutters 
or any of them, other than and except the documents set fourth lu the said first and 
second schedules hereto 


No 6 

Order to produce Documents for Inspection 


(O ii.r 14) 

{Title as in No i supra ) 

Upon heating and upon reading the affidavit of filed the 

day of 1 9 It is ordered that the do at all reasonanle 

times, on reasonable nonce, produce at situate at, the 

following documents namely and that the be at 
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No t8 

\V\Rll\NX Oi CoMMUT\t (O l6,r I8) 
{.Title) 


• ui{ has msde spp!i 

to 

give evidence {or to produce a document) on the 

day of 19 , -ind whereas the Court his called upon the said 

to furnish such sccuruy, which he has failed to do , this is to require you to 
receive, the said ‘oio your custody in the civil prison and to 

produce him before this Court at ‘^‘t the said day and on such 

other day or days as may be hereafter ordered 

Given under my hand and the seal ol the Court this day of 

19 

/u<fge 


No 19 * 

WsRRvNr OP Committal (O t6, r iS) 

KTuh) 

To 

s The Offic«r*m charge of the Jad at 
WherBAi » whose itiendance is required before this Court in the 

a document) Ins been arrested 
rear owing to the absence of the 
cannot give such evidence 

(or produce such document) , and whereas the Court has called upon the said 

to give sccuruy for fats appearance on the day of jp at 

which he has failed to do > this is to require you to receive the said 

into your custody >n the civil prison and to produce him before this Court at 

on the day of 19 

Given under my hand and the seal of the Court this day of I9 

Jutfge 


APPENDIX C 

DISCOVERY INSPECTION AND ADMibblON 
No I 

Order FOK delivery op Interrogatories (0 nr i) 

In the Court of 

Civil Suit No of t9 

5 Platnfiff 

agairtst 

C D E F atidG H , Oefendants 

Upon hearing and upon reading the affidavit of 

Sledlbi! thy of 19 . It is otdertd that iht, 

U at Uberty to deliver to the iMettogaiones 

that the said do answer the imerrogatones as prescribed by ortfer XI 

rule 3 and that the cost of this appheauon be 

No a 

Interrogatories (O it, r 4} 

{Title as tn NO /, 

Imerrogatones on behalf of ihe above mmed Ipltunltff ar */fooJ.»y C a) for 

the examination of the above named \defenda 7 Us E P" and G H or filunhf] ^ ^ 


* After this Form 50 has been added m Allahabad Vide in/ta 
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i 7 i 


I diJ noi, cIl. 

Hu not etc 

etc. etc, etc 

\T3u (Ultniant E t If te^utui to dnxutrtht tnltrrOii'iSontt numlerci 
[Ttt Mien iiiit (7 // If te^uitri to oru itr tht inttno^otcnts numierct 


No 3 

\LK TO ImlRROo\TORIL 3 (0 II r 9) 

( Ttt t ai irt So t, fupro ) 

L F \o the interrogatories for his 


My as follows 


I j En cr answers to inicfro,,aioiiLS i 


, COtSCCUlltCl) 

3-1 object to answer the intcrrogaiones numbered 
[ftate ^rouaji o/oijee/ion] 


* the abose named E, F, nuke oath and 
luragraphs numbered 

on the ground that 


No 4 

ORUER rOR ArPtUAMT OSTODOCOSIENTS (O II r 13 ) 

{Tifte Of til So tfupra) 

Upon beanig It is ordered 

that the do ith u days from the dale of this order ansver 

On afhdav t staling vhich docume its are or have been m his possess on or po ver 
rcUtiQ^ to the nutter in question m this suit and that the costs of this application 


No 5 

APHOAVIT AS TO DOCUMENTS (0 II T ) 

{TitltasmSo itu/ra) 

1 the above named defendant G D , make oath and as say as follows — 

1 1 have in my possession or power the documents relating to the matters 

m question m this suit set forth m the first and second pans of the first schedule 
hereto 

3 1 object to produce the said documents set forth in the second part of 

the first schedule hereto [ sate grounds of objection ] 

3 1 have bad but have not now, in my possession or power the documents 

relating to the matters in question in the suit set forth in the second schedule hereto 
4. The last mentioned documents were last m my possession or power on \state 
when and what has ieco ne of them and in whose possession they now are) 

9 According to the best of my knowledge, information and belief I have not 
now and never had m my possession, custody or power or in the possession 
custody or power of my pleader or agent or in the possession custody or power of 
any o her person on my behalf, any account book of account, voucher, receipt, letter, 
memorandum, paper or writiing, or any copy of or extract from any such docu 
meat, or any other document whatsoever relating to the matters m question m this 
suit or any of them, or wherein any entry has been made relative to such matters 
or any of them, Qiber than and except the documents set fourth in the said first and 
second schedules hereto 


No 6 

Order to produce Documents for Inspection 
(O ir.r 14) 

{Title as in So i supra } 

Upon hearing and upon reading the affidavit of filed the 

day of 19 It IS ordered that the do at all reasonable 

times, on reasonable nonce, produce at . situate at the 

following documents namely and that the be a| 
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Jiberty to inspect and pcrsue the documents so produced and to make notes of 
tUeic Contents In the meantime it is ordered that all further proceedings be 
stayed and that the costs of this application fac 


No. 7. 

Notice to phoducb documents. { 0. ti, r. j6) 

{TttUasinNa r suj>ra) 

Taken notice that the Or iU/endanJl requires /ou to produce for 

his inspection the following documents referred to in your [ plaint or written siaic- 
iDcnt c’r'afildavit dated the day of I9 J 

C Decrtbt documtttis required .] 

X. Y pleader foriht 

To Z, Pleader for the 


NortCB TO INSPECT DocuaiBNJS. (O. Ji, r 17) 

(XdUastn No i sapro) 

Take notice that vou tan inspect the documents mentioned in )our notice of 

day ’ to (tree fie t^e doeuMenlf numbered m thax 

fio/ue] at [irreer/ pfjee oj wsfieehoA on Thursday Dc\t. the msvatvt» between 

the hours of IS and a o'clock , ... 

Op. that the f p/am/iy or dWr/n4*«rl objects to giving you inspection oi documents 
mentioned in your notice of the day of J9 , on the ground that istate 

f/iegrcutuil — 


No 9 

NOTICE TO ADMIT DOCUMENTS. (O IS. r 3) 
(TteUaunNe r sofira.) 


between the hours of , and iiie dctenoanc pjaumuj ■» 

required, within fony-eighc hours from (he lasi'mentioued hour, to admit that such 
of the said documems as arc specified to be originals were respectively 
wmien, signed or c’secuted, as they purport respectively to have been • 
that such as are specified as copies are uue copies ; and such documents’ 
as are stated to have been served, sent or delivered were so served sent 

“Ill a<lm,„.W,.y of.IUach 

G. ^,pUader [ or ogertt '\forplitatiff [or defendant J 
To E ^.,pleadtr\ox ogenf^for defendant [ or piaintiff\ 


Take 
f or plaii 
hereund 
six days 
just excc^ 


No. 10, 

Notice to admit Facts. (O. is. r. ; ) 
(7V//e aetnNo I supra ) 
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TMH cons oP civil. PROCCDLKK. 


VS 


Tlic f\CT8, tl t adminion of nhich is te»juircJ. ate — 
i That M died on the ist Jauuaiy, iS^a 
; That he died tmestatc. 

3 lhat N uas his onl> lavful son 

4 Trat O died on the 1st Apnl l 5‘;6 

5 Tliat O was net cr married. 


Ko It. 

Aduisjioh or Facts tursuant to Notice. (O. 12, r s ) 

[ Tit>* •»! Ill AV /, sufira ] 

n e defendant ( <-r iiUiniifT ] in this sun, for the j urposes of this suit onl>, hereby, 
admits ihc socrat facts rcs|<ct>vel> hcicundcr specified subject to ihc qualifiCiKons, 
or timiiauons.if a i), hereunder si>cciiic 1, >11 jusi except tons to the adniissibi- 

bibiy of any such facts, cr aiy of t) cm, ns cxi Icacc in this sun 

I’roxidcd that this admission ts made (or the purposes of this sun only, nnd is not 
an admission m be used the ile rndani [orpliiniid) on an> other occasion or 

by any one other than the ptaniifT [ nr defendant or piny rcouirin}; the idmissmn ] 
n r ,fileafUr{ or >igent\for tt/fin Idnt [ or plitnliff\ 

To G H or n^tni^for pluntiff\ or iUfendint\ 


Facts admitted 

Quilmcnions or hmiiitions if my subject 
to winch tliey are admitted 

1 That M died on the tst Jaiiuiry 1800 

t 

3 That he died iniesiitc 


3 That N was his lawful son 

3 Rut not that he wi8 his only lawful son 

4 That 0 , died 

4 Bn not that he died on the 1st April 


1896 

5 That 0 was never married 

S 

No 

12 


Notice TO Produce (CBNERtr. FORM) (0 ta r 8) 

{TtlU at tn No I supra) 

Take notice that you are hereby required to produce and show to the court 
at the first hearing of this suit all books papers letters copies of letters and 
other writings and documents tn your custody possession or povei, containing any 
entry, memorandum or minute relating to the matters in question in this suit and 
particularly 

G H , pltader [ Or agent '\forplanliff[ or defendant ] 

To E F , phader [ or agent ^for defendant {or plaiitijf ) 


APPENDIX D 
DECREES 
No I • 

DCCREB IN ORIGINAI. SUIT, (O 20 rr 6, 7 ) 

{Title) 

Claim for 

'Ihis suit coming on this day for final disposal before ,n the 

presence of 

for the plaintiff and of for ibe defendant, it is ordered and decree that 

and that the sum of Rs be paid by the 

to the on account of the costs of this suit, with iniere^t 

thereon at the rate of per cent per annum from this due to due of rcilitaiion- 
Given under my hand md the seal of the Court, this day of >9 

fudge 
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1 Stamp for plamt 

2 Do for power 

3 Do for exhibits 

4 Pleader s fee on Rs 

5 Subsis'cncc for witnesses 

6 Commissioner s fee 

7 Service of process 


No a + 

Simple Money decree, (Section 34 ) 
{ntle) 

Claim for 

This smi coming on this day for final disposal before 
of for the plaintiff and of 

ordered that the do pay to the the 


Rs 

A 

'p 

Rs 




Stamp for power 

Do for petition 

Pleader a fee 

Subsistence for witnesses 




Service of process 

Commissioner s fee 




Total 


in the presence 
for the defendant, it is 
the stimofRs 

from to 

, (he costs of 
ent per annum from 

day of 19 • 
Juitc 


I Stamp for plaint 
* Do for power 

3 Do for exhib is 

4 Pleader $ fee on Rs 

5 Subsistence for witnesses 
o Uommiss Oners fee 

7 Service of process 


Stamp for power 
Do for petujon 
Pleader s fee 
Subsistence for witnesses 
Service of process 
Commissioner s fee 


no 3 — 

TK . (TITLE) 

1 his suit comm? on this j 

that It be reletted to <>'<iete<i and decreed 

following -- “'“"Cotntmssionertolateihe accounts 

inletest ”n'fos“'mor?gagc“mMuS 'h' Principal and 

contpoted a, the rate payable o„ .he p ^tiefna^T ^ » be 

f For amended form ' m Cal'ntua vide ^ “ 
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fixed, at SIX percent per annum or at such rate as the Court deems 
reasonable) , 

(«) an account of the i come of the mortgaged propertj received up to this dale 
by the plaintiff or by any other person by the order or for the use of the 
phintin or which wiihoui the wilful default of the plaintiff or such person 
might have been so received, 

(»;) an account of all sunu of money properly incurred by the pUintilT up to this 
date for costs, charges and expenses (other than the costs of the suit) m 
respect of the mortgage security, together with interest thereon fsuch interest 
to computed at the rate agreed between the parties, or, failing such rate, 
at the same rate as is payable on the pnnciple, or, failing both such rates, 
at nine per cent per annum), 

(»^) an account of any loss or damage caused to the mortgaged property before 
this date by any act or omission of the plaintiff which is destructive of, or. 
permanently injurious to, the property or by his fa lure to perform any of the 
duties imposed upon him by any law for the time being in force or by the 
terms of the mortgage deed. 

2 And It is hereby further ordered and decreed that any amount received under 
ebuse («■' or adjudged due under clause (tv) above, together with interest thereon 
shall first be adjusted against any sums paid by the plaintiff under clause (i/i) together 
with interest thereon, and the balance, if any, shall be added to the mortgage money 
or. as the ctse may be, be debited m reduction of the amount due to the plaintiff 
on account of interest on the pimcipal sum adjudged due and thereafter in rc 
duciioa or discharge of the principal 

3 And It IS hereby further ordered that >he said Commiss oner shall present the 

account to this Court w ith all convenient despatch after making all just allowances on 
or before the day of and that upon such report of 

the Commissioner being rece vect u shall be confirmed and countersigned subject to 
such modiCicatio \ as may be necessary after consideration of such objections as the 
parties to the suit may make 

4 And It IS hereby further ordered and decreed— 

(f) that the defendant do pay into Court on or before ihe day 

of .or any later date up 10 which time for payment 

may be extended by the Court, such sum, as the Court shall find due, 
and the sum of Rs for the costs of the suit awarded to 

the plaintiff. 

(/ ) that on such payment and on payment thereafter before such date as the 
Couil may fix of such amount as the Court may adjudge due in respect 
of such costs of the suit and such costs charges and expenses as may be 
payable under rule lo togethor with such subsequent interest as may be 
payable under rule it ol Order XXXIV of the First Schedule to the 
Code of Civil Procedure 190S, the plaintiff shall bring into Court all 
documents in his possession 
in the plaint mentioned and 
to the defendant or to such 

jrances created by the 
person under whom he 
ng from the mortgage 

or this suit and shall if so requird deliver up 10 the defendant quiet 
and peaceable possession of the said property 

nt as 
e that 
■ from 

hereto 

^ r r ■''®o of 

the said property , an 1 ilnt the panics shall be at liberty to apply to the Court from 
time to time as they may have occasion, aijd on such application or otherwise the 
Court may give such directions as it thinks fit 


C.C H Vol 1—98 
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1 Stamp f«r plaint 

2 Do for power 
j. Do for exhibits 

4 Pleader’s fee on Rs 

5 Subsisicnce for witnesses 

6 Commissioner's fee 

7 Service of process 

Total . 


Stamp for power 
Do for petition 
rtcader s fee 
Subsistence for ivatnesses 
Service of process 
Commissioner's fee 


Ho at 

Simple Money Decree, (Section 34 ) 

This'suit coming on tins day for final disposal before in the presence 

f - forthcplamuffandof for the defendant, u is 

ordered that the do pay to the ‘'ll® to 

with interest thereon at the rate of pet cent per annum from to 

the date of realiuiion of the said sum and dio also pay Rs » the wsw 01 

this suit, with interest thereon at the rate ol ?« cent pet annum from 

this date to the date of realiiation . ^ . j,., ,a 

Given under my hand and the seal of the Court, this day of 19 • 

Judse 

Costs of tmt 


PtaintiiT 


1 Stamp tor plaint 

2 Do tor power 

3 Do for exhibits 
4. Pleader s fee on Rs 

5 Subsistence for witnesses 

6 Commissioners fee 

7 Service of process 

Total 


Defendant 


Stamp for power 
Do for petition 
Pleader s fee 
Subsistence for witnesses 
Service of process 
Commissioner s fee 


No 3 

Order XXXlv r,ii Preliminary^ decree forfortclosure 
order XXXlV, rule 2 -Where accounts are directed to be taken 
(TITLE) 

This suit coming on this a-,, 

that It be referred to , hereby Ordered and decreed 

following — Commissioner to take the accounts 

’“rs 

„„ P.,,,',1, pr,p»^'r\/heSSf“r':; 

• For amendod form lo Calcutla and Pana vrde ' — 

i For amended form in Calcutta vide m/ra ^ 
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(u,) 


^ed, at SIX percent peranotim oral such rate as the Court deems 
reasonable) , 

(«) an account of the i come of the mortgaged properlj received up to this dale 
by the plaintiff or bj any other person by tlie order or for the use of the 
plaintiff or which wiihoui the aailful default of the plaintiff or such person 
mi^ht have been so received, 

in account of all sun)s of money properly incurred by the plaintiff up to this 
dale for costs, charges and expenses (other than the costs of the suit) m 
respect of the mortgage secuniy, together with interest thereon fsuch interest 
to be computed at the rate agreed between the parties, or, failing such rate, 
at the 'ame rate as is payable on the principle, or, failing both such rates, 
at nine per cent per annum), 

an account of any loss or damage caused to the mortgaged properly before 
this date by any act or omission of the plaintiff which is destructive of, or, 
permanently injurious to, the property or by his fa lure to perform any of the 
duties imposed upon him by any bw for the time being m force or by the 
terms of the mortgage deed. 

3 And It IS hereby further ordered and decreed that any amount received under 
clause (jA or adjudged due under clause (i.») aliove, together with interest thereon 
shall fiiat be adjusted against any sums paid by the plaintiff under clause (tti) together 
with interest thereon, and the babnee, if any, shall be added to the mortgage money 
or, as tlie CISC may be, be debited in reduction of the amount due to the plaintiff 
on account of interest on the pnncipal «um adjudged due and thereafter m re* 
duction or discharge of the principal 

3 And It 13 hereby further or Icrc I that the sai 1 Commissioner sliall present the 

aceount to ibis Court w ib all eonvcnicni despatch after making all just allowances On 
or before the day of ami that upon such report of 

the Commissioner bcin^ receive I u si all be confirmed an 1 countersignL 1 subject to 
such modification as may be necessary after cons deraiion of such objections as the 
parties to the suit may make 

4 And It IS hereby further ordered and decreed — 

(0 that the defendant do pay mto Court on or before the day 

of , or any bier date up to which time for payment 

may be extended by the Court, such sum, as the Court shall find due 

and the sum of Rs for the costs of the suit awarded to 

the plaintiff , 

(«) that on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court tnay adjudge due in resnect 
of such costs of the suit and such costs charges and expenses as mav'^h*. 

payable under rule lotog^bor with sue* subsequent interest as mav be 

pay iindpr rnle i* **1 Order XXXIV nf r r- i the 

rt all 
Jperty 
over 

tequ.rea, le convey or re iransrec Ihe said properly fte, 
nnrivrve rod clear of an 1 c™. n efeafed ^ te 

ar'SVd'’" 

O'fondarS' 


Co 


and peaceable possession of the said property 


It of 


: quiet 
payment as 


a final decree that 
°sed of and from 
® annexed herem 
le pnssessm^ ^ 

time tQ''tinic"as ih’ey may have occaslo^, md on such 

Court may give such directions as it thinks fit otne 


C.C H Vol I— 9S 
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SCHEDULE. 

Dticnphon of the morlgagetlproferty' 


No. 3A. 

Prehminaty decree far foreclosure. 

(Order XXXIV. rule 2— Where »he Court declares tiie amount due ) 

(Title). 

This suit coniine on this day, etc. ;it is hereby declared that the amount 

A .n .!,« ni^iniifrno liis morfeiec mentioned in ihe plaint calculated up to this 

'■ principal 


curred by 
coti, and 

the «itii of R^. for the costs oflhis suit awaraeo 10 me piamu.i, making' 
in all the sum oI Rs. 

2. And It is hereby ordered and decreed as foMows ; — 

(i) that the defendant do pay into Court oa or before the day of 

or any later date up to which time for payment may be extended 
by the Court of the said sum of Rs. j 

ItA that on such payment and on payment thereafter before such date as 
the Court may fixofsudi amount as the Court may adjudge due in 
respect ofs«ch costs of the sun and such costs, charges and expenses 
re nav he nxvable under rule to, together with such subsequent 
... ’ ' ^-dee XXXIV oFihe 

1908, the pUintiif 
or poiver relating 

to the mortgaged property in me piAuu ...ca. >..ied, and all such 
documents shall be delivered over to the defendant or to such person 
as he appoints, and the plaintiff shall, if so required, re-convey or 
te transfer the said property free from the said mortgage and clear 
•• ’ .-r-aied by he plaintiff or any person 

t under whom be claims and free 
from the mortgage or this suit and 
he defendant quiet and peaceable 


lecreed that, jn default of payment 
for final decree that the defendant 
i foreclosed of and from all rights 
to redeem the mortgaged property described m tlie Schedule annexed hereto 
and shall, if so required, deliver up 10 the plaintiff quiet and peaceable 
possession of the said properly, and that tne parlies shall be at hhe-n-^ 
to apply to tha Court fron titno to limo as they may have occasion, and 
on such application or otherwise the Court may give such directions as it thinks fit 


SCHEDULE 

Description of the ntotfgagaed Property. 


No 4 

Futol decree for foreclosure 
(Order XXXlV. rule 3) 
(Title) 

m this suit 
le 


the day of 

day of 

r a final 
ected by 
n on his 
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It IS hereby ordered and decreed that tlie defendant and all persons claiming 
through or under him be and they are hereby absolutely debarred and foreclosed 
of and from all right of redemption of and m the property in the aforesaid 
preliminary decree mentioned,* [and (// the defendant be in possession of the 
said inoii^cts^ed property) that the defendant slull deliver to the plaintiff quiet 
and peaceable possession of the said mortgaged property ] 

2. * I * f the liability whatsoever 

of the tgage mentioned m the 

plaint I . ■ ^ . 


No 5 

Prthmuxary dectee for sale 

(Order XXXIV, rule 4 —Where accouats are directed to he taken ) 

(riTLB) 

This suit coming on ibis day, etc , n is hereby ordered and 

decreed that it be referred to as the Coinnussioner to lake 

the accounts following — 

(i) an account of what i9 due on this date to the plaiiuid for principal and 
interest on his mortgage mcniioaed in ihe plaint (such interest to be 
computed at the rate pa)able on the principal or where no such rate 
IS fixed, at six percent, per annum or at such rate as the Court deems 
reasonable ) , 

{li) an account of the income of the morigigcd properly received Up to this 
date by the plamtifT or by any other person by the order of for the 
use ofthe plainiiflor which wiihoui the wilful default of the plaintiff 
or such person might have been so received , 

(in') an account of all sums of money properly incurred by the plaintiff up 


(if/) an account of any loss or damage caused to (he mortgaged property 
before this date by any act or omission of the plaiati^ which is 
destructive of, or permanently injurious to, the property or by his 
failure to perform any of the duties imposed upon him by any law for 
the time being m force or by tbe terms of the mortgage^deed 
■ decreed that any amount received under 

(rj') above, together with interest thereon 
paid by the plaintiff Under clause (ni), 
„ , ance, if any, shall be added to the mort 

gage mouev or, as the case may be be debited m reduction of the amount due to 
the plaintiff on account of interest on tbe principal sun adjudged due and (hereafter 
in reduction or discharge o! the principal 

3 And It is hereby further ordered that the said Commissioner shall present 

the account to this Court with all convenient despatch after nuking all just allowa* 
nces on or before the day of and that upon such report 

of the Commissioner being received, it shall be confirmed and countersigned, subject 
to such modihcation as may be necessary after consideration of such objections as the 
panics to the suit may make 

4 And It IS hereby further ord ered and decreed — 

(0 that the defendant do pay into Court on or before the 

day of or any later date up to which, time for payment 

ch sum as the Court shall hnd due 
for the costs of the suit awarded 

, . thereafter before such dale as tbe 

Court may fix of such amount os tbe Court may adjudge due m respect of 
such costs of the suit, and such ca,ts, charges and expenses as may be 
payable under rule lo, together with such subsequent interest as may be 
payable under rule 1 1, of Order XXXIV of the First Schedule to the 

* Words not required to be deleted 
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Code of Civil Prc 
documents m his 
11] the plaint ment 

*0 fl,« 


into Court all 
jaged property 
delivered over 
plaintilT shalli 
ree from the 
the plaintiff 
m he claims 
and peaceable 


. payment as 

aforesai-, ® 

mortgaged property, ond on such application uemt, liiauv , ^ 0-0 - prop^^^y or a 

sufficient part thereof shall be directed lobe sold, and for the purposes of such 
sale the phintift shall produce before the Court, or such officer as it appoints, all 
documents m his possession or power relating to the mortgaged property 

6 And It IS hereby further ordered and decreed that the money realised by 
such sale shall be paid into '' ‘ hr diilv aonlied (after deduction 

therefrom of the expenses ol tl 
plaintiff under this decree and u 


suit and in payment of any amot 
in respect of such coats of suit, 


in respect of such coats oi suit, 
payable under rule lo togeihet 
under rule ii of Order XXXI V 


under rule ii of Order XXXI V 
1908, and that the balance, tfan/,^ - 
tilled to receive the same 


•d and decreed that, if the money realised by 
ment in full of the amount payable to the plain* 
liberty (where such remedy i» open to him 


> not barred by any law for the time be ng in 
against the defendant for the amount of the 


force) to apply for a personal decree against the defendant for the amount of the 
balance , and that the parties ate at liberty to apply lo the Court from time to lima 


8 they may have occasion, and on such application or otherwise the Court may give 
iich mrections as it thinks fit 


Descrtpiton of the tnoriga/itd propsrty 


No 5A 

Preltmtnary decree f^r sate 

(Order XXXIV, rule 4~“'Vhen the Court declares the amount due ) 

( Title ) 

‘rr* , day. etc,. It is hereb> declared that the 

amount due to the plaintiff on the mortgage mentioned m the plaint cakulaied up this 
1 V , « y sum of Rs for 

principal the sum ol Rs for interest on the said principal, the sum 

5 (other than the costs of 
he mortgage security toge- 
for the costs of 
Rs 

* And It IS hereby ordered and decreed as follows 

(0 that the defendant do pay info Court on or before the dav 

or any latw date up to which, time for payment may 
be extended by the Court, the said sum of Rs ^ 

(ii) that, on such payment and oa payment thereafter before such date as the 
Court may fix of such amount as the ”ourt may adjudge due in respect 
of such costs of the suit and «uch costs .charges and expenses as may be 
payable under rule 10 togetherwith such subsequent interest as may 
be payable under rule, ii, of Order XXXIV of the First Schedule 
to the Code of Civil Procedure i-;o 8 the plaintiff shall bring 
into Court all documents in his possession or power relating to 
the mortgaged property in the plaint mentioned, and all such 
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documents shall be delivered o\er 10 ihe defendant, or to such persons 
as he appoints, and the plaintiff shall if so requited, tc conve> or rc-irans- 
(cr the said proper!) free from the said mortgai,e and clear of and from 
all incumbrances created bj the phinuff or an> penon claiming under 
him or an) i>crson under whom he claims and shall if so required, 
deliver up to the defendant quiet and (veaceabte possession of the said 
proper!) . 

3 And a i« hereby further ordered and decreed that, la default of pavmcnt as 
aforesaid, tl e pUmiiff may appi) to the Court for a final deace for lie safe of the 
iuortgap,ed propert) , and on such application being made, the morlgi(,cd property 
or a sumcient part thereof shall be directed to be sold ; and for the purposes of such 

■ * ' ■ . * ■ * • . • .V points all 


■■ ..by sucli 

■ « • . . . ■ cfroiti ol 

■ ■■ , y- « a I _ndcr this 

decree and under any further orders that tiu) be passed in this suit and m pa)incnt 
of any amount which the Court tna) adjud),c due (o tiie plaintifi 111 respect ol such 


V • V • 


. >Ie under rule 

■ • , 


: . 1 1, of Order 



S, and tint ihc 

the same * * , 


■ - led 10 receive 

■ V ■ 


*) realised by 



a) able to the 
j) IS open |o 



he lime being 
vmouiu of the 



time to tunc 

such directions as it llunLs fit 


lurt may give 


SCHEDULE 

Dtsenpuon of the ^forffiaxetl Profetl) 
No 6 

hnat Deetee for Sale 
(Order XXXIV, rule $ ) 
(Titlb) 


day day of 

day of 
and It appearing 

that the payment directed by the said decree and orders has not been made by the 
defendant or any person on his behalf or any other person entitled to redeem the 
mortgage 

It IS hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold and that for the 
purposes of such sale the plaintiff shall produce before the Court or such officer as it 
appoints all documents m his possession or power relating to the mortgaged 
properly 

by such 
therefrom 
iff under 
ave been 
e adjudg 
> of this 

• rule 10, 

of Order 

XXXlVof the First Schedule to the Code of of Civil Procedure, 190S. and that ihe 
balance, if any, shall be paid to the defendant or other persons entitled to receive 
the same 
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No. 7. 


PrcUuiinxry deasejor ledemption where an default of irajmnt hy morl^asor a dectee 
forfoteclOsute it patied, 

(Order XXXI V, rule ^ }— Wiierfi accounts arc dirccied to be UkcQ ) 

(Title) 

This suit conifOif on this day. cic,; It is hereby ordered aad decreed 

that it be referred to as ihc Commissioner to lake the accounts 

/oJloivtfig : — 

(i) an account of wbat IS due onihis date to the defendant for ptiacipsi and 
interest on the mortsage nienuoned tn the plaint (such interest to be 
computed at ibc rate payble on the p/jflcjpal or where no such rate is 
fixed at SIX per cent, per annum or at such rate as ihc Court deems 
reasonable) ; . . i 

{ij) an account of the income of the mortgaged property received up to this 
date by the defendant or by any other person by order or for the use 
of Ihc defendant or «b}ch iwiboui ibe wilful dehtult of the defendant 
or such person might have been so received ; 

(r«) an account of all sums of money properly incurred by the defeadanl up to 
this date for costs, charges and eipenses (other than the costs of 
the suii) in respect of the mortgage security together with interest 
thereon (such interest to be computed at the rate agreed between the 
• x- rx.tm^ «>irh nie it (he same rate as is payable on the 


(lo) an before 

live of, 

or permmenjly injurious to. the property or oy uis, wiu.w .u perform 
any of the dunes imposed uponliim by any law for the time being ta 
force Or by the leims ol the md»r(gage*aeed 
7. ft IS hereby further ordered and decreed that any acuouat received under 
clause (f<") or adjudged due under clause (iv) above, logetber wiib interest thereon, 
shall be adjusted against any sums paid by (be defendant under clause («0 together 
with interest thereon, and the balance if any, shah be added to the mortgaw* 
money or, as the case may be, be debited in reduction of the atnouat due to the 
defendant on account of interest on the pnn<.ipa) sum adjudged due and thereafter 
in reduction or discharge of ihe nnncipa) 

3 And It IS hereby farther ordered that i 
the accouoi to tins Court wuh all convenient dc 
on Or before the day of 

Commissiouvr being rer^ived, tt shall be coo 
such modificauon as may be ne«es>ary after , « / 

parties to the suit m.iy make 


^ And It is hereby further ordered and decreed — 
(>} 


ixyai 

tended by the 


for the costs of the suit awarded lo the defendant , 

(«•) that, on such payment, and on payment thereafter before such date as th? 
Court way fix of such amount as the Court may adjudge due in resne« «r 
such cose of the suit and such costs, charges and expenses as mav^e 
payable under rule lo, together with such subsequent interest as maJ 
payable under rule il of Order XXXfV^ of the First Schedule t/ihf 
Code of Civil Procedure, iqoS, the defendant shall bring into Court ail 
documents in bis possesston or power relating to the roorliraffed 
property ifi the plaint mentioned, and all such documents ‘’shall 
be delncrcd over w the pUmuff, or to such person as he 

appointSi and the defendant ^ali, )f so required, rc convey or 
ic-transfer the said properfy free from lie said mortgage and clear of 
. * ' y the ieSead3nt or any person 

. uliom he claims and free from 

mortgage or this suit and shall, 
quiet and peaceable possession 
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5 And Jt IS hereby further ordered md decreed ihati in default of payment 
as aferesaid, the defendant shaW be at liberty to apply to the Court for a final decree 
that the plaiotiiT shall thenceforth stand absolutely debarred and foreclosed of and 
hont all right to redeem the mortgaged property described in the Schedule 
annexed hereto and shall, if so required, deliver up to the defendant quiet and 
peaceable possession of the said ptoptily , and that the parties shall he at liberty 
to apply to the Court from time 10 time as they may have occasion, and on such 
application or otberirise the Court may give such directions as it thinks fit 

SCUKDULS. 

Dtuription cf tht tnortgi^ed Prci'etiy 
No yA 

PreU /ii/ijy decret Jar rtdtmpUon ahtri on dtf luli Payment 
by mortg\^or>i dtciu Jar sile is passed 
(Order XXXIV rule 7.— Where accounts arc directed to be taken). 

(Title) 

This suit coming on this day, etc. , it is hereby ordered and 

decreed that it be referred to as the Commissioner to take the 

accounts following 

U) an account of what is due on tins date 10 the defendant for principal and 
interest on the mortgage nieimoncd in the plaint (such interest to be 
computed at die rate payable on die pimcipal or where no such rate 
is fixed at six per cent per annum or at such rate as tlie Court deems 
reasonable } , 

(11) an account of the income of the mortgaged property received up to this date 
by the defendant or by any other person by the order or for the use of the 
defendant or vhicli without the wilful default of the defendant or such per 
son might have been so received , 

(;;0 an account of all sums of money properly incurred by the defendant up to 
this date for costs charges and expense* other than the costs of the suit) 
in respect of ihe mortgage security together with interest thereon (such 
interest to be computed at the rate agreed between the parties or failing 
such rate, at the same rite as IS payable on the principal or, failing both 
such rates, at nine per cent pet annum) , 

(ij/) an account of any los» or damage cau 
this date by any act or omis>iot of 
or permanently injurious to, the pro[ 
of the duties imposed upoa him by 
by the terms of the mortgaged deed 

2 And It is hereby further ordered and decreed tint any amount received under 
clause («■) or adjuJged due under clause (/») above together with interest thereon, 
shall first be adjusted against any sums paid by the defendant under clause (in) 
tr^elber wjib imexesj thereon, and ihe balance, if any, shall be added to the 
mortgage money, or as the case may be, be debited n reduciion of the amount 
due to the defendant on account of interest on the principal sum adjudged 
due and thereafter in reduction ord ischarge of the principal 

3 And It IS hereby further ordered that the said Commissioner shall present 

the account to this Coart with a I convenient despatch after making all just 
allowances on or before the day of 

and tha*. upon such repan of the Conimissmoer being received, it shall be confirmed 
and countersignec), subject to such modification as may be necesaary after con- 
sideration of such objections as the parties to the suit may make 
4 And It IS hereby further ordered and decreed — 

(0 that the plaintiff do pay into Court on or before the 

day of oranylater date up to which time for payment 

may be extended by the Court, such sum as the Court shall find due 
and the sum of Rs for the costs of the suit awarded 

to the defendant , 

(«■) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in res- 
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pecc of such costs of the suit ind such costs charg’es and expenses 
as may be payable under rule lo, together with such subsequent in- 
terest as may be payable uuder rule ii, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the defen- 
dant shall bring into Court all documents m his possession or power 
relating to the mortage property IB (he plaint mentioned and all such 
documents shall be delivered over to the plaintiff, or to such 
person as he ippotnts and the defendant shah, if so required, re- 
convey or re transfer the said property free from the said mortgage 
and clear of and from all incumbrances created by the defendant or 
any person claiming under him or any person under whom he claims 
and shall, if so required, deliver up to the plaintiff quiet and peaceable 
possession of the said property 

5 And It IS hereby further ordered and decreed that, in default of payment as 
aforesaid, the defendant may apply to the Court for a final decree for the sale of 
the mortgaged property , and on such application being made, the mortgaged 
property or a sufhcient part thereof shall be directed to be sold and for the 
purposes of such sale the defendant shall produce before the Court or such officer 
as it appoints, ill documents m his possession or power relating to the mortgaged 
property 

6 And It IS hereby further ordered and decreed that the money realised by such 
sale shill be paid into Court and shall be duly applied (ificr deduction therefrom of 
the expenses of the sale) in payment of ihc amount payable to the defendant under 
this decree and under any further orders that may be passed in this suit and tn 
payment of any amount which the Court may adjudge due to the defendant m 
respect of such costs of the suit and such costs, charges and expenses as may be 
payable urder rule to together with such subsequent interest as may be payable 
under rule ir, of Order XXXfV of the First Schedule to the Code of Civil Procedure 
1908, and that the balance, if any, shall be paid to the plaintiff or other persons 
entitled to receive the same 

a And It IS hereby further ordered and decreed that if the money realised 

* 11 of the amount payable 
aeriy fivhere such remedy 
barred by any law for 
agunst the plaintiff for 
iberty to apply to the 
nd on such application or 


SCHEDULE 

Descupi/on of the tfioriaffag<d property 


NO. 7 B 

Preliminary decree far redemption where on default of pajmtut 
ly motgnyor a decree for foreelosure « passed, 

(Order XXXIV, rule 7 — Where the Court declares the amount due) 
(Title.) 

red- that the amount 
^Iculated up to this 
Principal, the sum of 
for costs, 
‘rly incurred by the 

'*'■ *■ Vr, * , , , '^^st thereon, and the 

sumofRs for the costs of the suit awarded lo the defendant makins m all 

tbesumofRs, ^ 

3 And It 1$ hereby ordered and decreed as follows — 

(a) that the plaintiff do pay into Court on or before the day of or any 

later date up to which lime for payment may be extended by the Court 
the said sum of Rs 

{b) that, on such payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due m 
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respect of such costs of the smt and such costs, charges and expen^ 
ses as maybe payable under rule 10 together with such subseqient 
interest as may be payable under rule ii, of Order XXXIV of the 
First Schedule to the Code of Civil Procedure, 1908, the defendant 
shall bring into Court all documents in his possession or pouer relating 
to the mortgaged property m the plaint mentioned, and all such 
documents shall be delnered over to the plainiiff or such person as 
he appoints, and the defendant shall if so required, re convey or 
te transfer the satd properly free from the said mortgage and cleat of 
defendant or any person 
■n he claims and free from 
tge or this suit and shall 
and peaceable possession 

3 And It is beiehy further ordered and decreed that, in default of pa>ment 
as aforesaid the defendant may apply to the court for a final decree that the 
plaintiff shall thenceforth stand absolutely debarred and foreclosed of and from all 
right to redeem the mortgaged property described m the Sehedule annexed hereto 
and shall, if so required, deliver up to the defendant quiet and peaceable possession 
of the said properly , and that the patties shall be at liberty to apply to the court 
from time to time as they may have occasion, and on such application or otherwise 
the Court may give such directions as it thinks fit 
SCHEDULE 

Desenptton oj the morf^t^e property 
ho 7C 

Preliminary ifrcree for redemption inhere on default pa^ ment by Mortgagor 
a decree for taU ttpaned 

(Order XXXIV culc 7 — Where ihe Court declares the amount due ) 

^ (Title ) 

This suit coming on tins day etc It is hereby declared that the 

amount due to the defendant on the mortgage mentioned in the plaint calcula 
led up to this 8ay oi is the sum of Rs for principal 

the sum of Rs lof interest on the said principal, the sum of 

for costs, charges and expenses (other than the costs of the suit) 
pjop, ' mortgage^secutiiy loge* their 

with 
to (h( 


le costs of this suit awarded 


e the day of or any 

„ _ ay be extended by the Court 

the said sum of Rs 

(11) that, on such 'payment and on payment thereafter before such date as the 
Court may fix of such amount as the Court may adjudge due in res 
pect of such costs of the suit and such costs charges and expenses 
as may be payable under rule 10, together with such subsequent 
interest as may be payable under rule ii of Order XXXIV of the 
First Schedule to the Code of Civit Procedure 1908 the defendant 
shall bung into Court all documents m his possession or power relating 
to the morigaged property in the plaint mf’iiiioned and all such docu 
ments shall be delivered over to the plaintiff or such person as he 
appoints, and the defeidam shall, if so required re convey or re transfer 
the said property to the plaintiff free from the said mortgage and clear 
of and from all incumbrances created by the defendant or any person 
claiming under him or any (erson under whom he claims and shall if 
go req tired deliver up to the pla nttlT quiet and peaceable possession of 
the said pro; eny 

a And It is hereby furth> r ordered and decreed that, in default of payment as 
aforesaid the defendam may apply tot e Court for a final decree for the sale of the 
' 'plication being made, the mortgaged property 

directed to be sold, and lor the pur^ses of 
before the Court or such officer as it appoints 
. ^ ver relating to the mortgaged property 

C. C H Vol, 1—99 



786 


TUB CODE OF CIVIL IROCCDURB. 


(Soh. I, App D 


4 <\nd It IS hereby funlicr onlcrcil incl decreed that ihe money realised by such 
sale shall be paid into Court and shall be duly applied (alter deduction therefrom 
of tl)Q expenses of the sale) in payment of the amount payable to the defendant under 
this decree and under any furtlter orders that may be passed m this suit and m pay* 
ment of any amount which the Court may adjudge due to the defendant in respect 
of such costs of the suit and such costs, charges and expenses as may be payable 
under rule lo, together with such subsequent interest as may be payable under rule 
n, of Order XXXIV ofthe First Schedule to the Code of Civil procedure, 1908, 
andibatthebalance, if any, shall be paid to theplainiiff or other persons entitled to 
the same. 

5 And It is hereby further ordered and decreed that, if the money realised by 

such sale shall not be sulTicient for the payment in full of the amount payable to 
the defendant as aforesaid, the defendant shall be at liberty (where such remedy 
IS open to him under the terms of the mortgage and is not barred by any law for 
the time being in force) to apply for a personal decree against the plaintiff for the 
amount of the balance , and that the parlies are at libeiy to apply to the Court 
from ume to lime as they may have occasion, and on such application or otherwise 
the court may give such directions as it thinks fit 
SCHEDULE 

Des<rtJ>lton of the mortgaged property. 


No 7D 

FiMrt/ dtert 6 for foredosure m a redemption tuti on default of 
payment by mortgagor, 

(Order XXXIV, rule 8 ) 

(Title) 

lit on the day of 

day of and the 

.f for a final decree 

ihe payment as directed by the 
tainiiff or any person on his behalf 

or any other person enuiled to redeem the roorigage , , 

It IS hereby ordered and decreed that the ptamiiff and all persons claiming 

)y debarred and foreclosed of 
in (he aforesaid preliminary 
' of the tai i mart gaged property) 

d peaceable possession of the 

•l>a> 'Iw »hote of Ihs liibilily whaKoever of 
me piaintiJt up to this day arising from the said mortgage menuoned in the ulaint or 
from this suit is hereby discharged and extinguished ^ 


N07 E 

r f/J 1/ dierte for sale m a redemption suit on defiult of 
payment by mot/gagor 
(Order XXXIV rule 8) 

(TITLE) 

Upon reading the preliminary decree passed m this suit on the 
dav of Tnd fiiriher orders fif mv > dned ihe 

the defendant dated the 
after hearing the parties 
ecree and orders has not 
any other person entitled 


It IS hereby ordered and decreed that the mortgaged property in the aforesaid 
preliminary decree mentioned or a sufficient part thereof be sold and that for the 
purposes of such safe the defendant shaU produce before the Court, or such officer as 
It appouus, all documents m his possessioa or power relating to the mortgaged 


^.Words not reqoired_to be deleted 
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e money realised by sue 
deduction therefrom 
to the defendant und 
ve bee 
. adji 

IS app 

o, tog 
XXXI 

, lance, 


No 7F. 

I wtl tieeiee tn a tuttforjotfclosurtt stU or tedemption when 
the mertgdSOr fajt the amount of the deceee 
(Order XXXIV, rules 3 5 and 8 ) 

(TITLE.) 

This suit coming on this da> for further consideration and it appeari; 

that On the day of ihe mortgagor or , the sat 

being a person entitled to redeem, has paid into Court all amounts due to the mo, 
gagee under the prclinunary decree dated the day of , It is here' 

ordered and decreed that — 

(0 the mortgagee do execute a deed of rcconve)ance of the property m l! 
aforesaid prelmunary decree meniioned in favour of the moTtgagor * [1 
as the case may he. vho has redeemed the propert) or 

on a: 

0 > j - ecutii 

the deed of re conveyance oracknonledgment in the manner aforesard,-— 

(0 the said sum of Rs be paid out of Court to the mortgagee • 

(ti) the said deeds and documents brought into the Court be delivered out 
Court to the mortgagor * (or the person making the payment] and tl 
mortgagee do, when so required, concur m registering, at the cost of tl 
mortgagor * (or other person making the payment] the said deed 
reconveyance or the acknowledgment in the office of the Sub Registri 

(«0 ' ■ 1 poss 

deliv 

, ^ ^ decri 

mentioned to the mortgagor* for such person as aforesaid who h 
made the payment] 

No 8 

Decree agiinst mottgazor pettonaily for bal mce after (he s ile of 
the mortgaged peoferty 

(Older XXIV. rules 0 and 8A ) 

(DlLE) 

Upon reading the application of the mortgagee (the plaimifT or defendar 
as the case may be) and reading the final decree passed in the suit on il 
day of and the Court being satisfied tiat tl 

net proceeds of the sale held under the aforesaid final decree amounted 
Rs and have been paid to the applicant out of the Court < 

the day of and that the balance now due 1 

him under the aforesaid decree is Rs » 

And whereas it appears to the Court that the said sum u legally recoverable froi 
that mortgagor (plaintiff or defendant, as the case may be) personally , 


Words not required to be deleted 
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It IS hereby ordered and decreed as follows — 

That the mortgagor (pla nttff or defendant as the case miy be) do pay to the 
mortgagee ^defendant or pItmtilTas the case may be) the said sum ofRs 
\Nnh lunber interest it the rate of six per cent per annum from the 
day ol (the date of payment out of Court referred tc 

above) up to the date of realization of the said sum, and the costs of this 
application 


[Plaintiff 

Defendant No x 
Defendant No 2 


No 9 

PttUmma>y iltcrttjarftiricloturi crsih 
VS 


Ut Mortgagee, 

Mortgagor 
2nd Mortgagee ) 


(Order XXXlV.ndes 2 and 4) 

( TlTLB ) 

The suit corang on this day eic , It is hsrehy dcchred tint the aniount 

due to the plaintiff on the mortgage mentioned m the plaint calculated up 

day of IS llie sum of Ks . _ fof principd the sum of Rs foi 


nn 1 » p 


8 It 18 funher declared that the plamiiH •* entitled to payment of 
due 10 him m pr ority to defendant "'Jo z* (or (if there are several subsequent 
mortgagees) dial the several part cs hereto are em ded in tl e folio v ng order to ine 
payment of the sums d le to iliem rcspecc vely — J 

3 And It s heieby or tered and decreed aS folio \s — 

(t) to) that defe lanis or one of iheni lo pa> nto Court on or before the 

day of or my later date up lo which time for payment 

J as hee » exie led by il e Court the sa d sum of Rs due to 

tl t pla nt ff a id 

&) il at defendant No i do i ay ito Court o » or bt-fore the 

day of or any liter date up to 

•wh ch t me fnr payment has been extended by the Court the said sum 
ofRa due to defendant No 2 and 


(») 


such costs charges and'*cxpe 

together iiilh such subsequent 

of Order XXXIV of the First 

190S the plaintiff shall bung into Court all ducuments 

or power relating lo the mortgaged property in the 

ana all such documents shall be delivered over 

1^0 (who has made ihe payment) 


y defen 
and on 
amount 
suit and 


in his possession 
plaint mentioned 
to the de/endme 
or to such person 
onvey or re 
tear of and 
on claiming 
ree from all 
1 shall if so 
(who has 
- property 
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tof'ini'nyh.tt ,Vj / / tji tf/ .nnCun/ Uurt t 

'■’ ■i'/'rfJ'-' •'■> J o .'1 i . j, 

rtj .rf rf^jrJ /o n if ute of hit n'off’Xf) 

0 or ... in.wj/toi , .V<fff0 

'«5rv<' fotf.^oiun 
* J socrjl!} t< jll tliciccfnili 

ir 1 ^fo^^ ill 1,^1 IS i(, sciJccin 
,,,,, - , , , - . - -Iclule arncicJ Itircia anl 

‘‘'I *'"‘"^'1“'“ “’■'I miCCJMc lOllCIl- 
Jon Of n e MJ J p^o.*>rf»v , or * ‘ 

. • ■ . • ijjjj ij g lujfi, 1 or I 

. ' • ' ..a«l ilsicf ilie jjf|>)ic« of lucti 

‘Jc Cojfi <r su,l. olt.f-cr u il 

, “***'* >> or fclaiinj itj ihe morl 

4 (») rl tlui tin. 

T,r?. '»« !>*■ J •moCjjtt n, l U duly ii.plicd 

(Mler dcductiO') thcicfroni ol ihe ci|>ci>»ii of il e tile md 1 iiicni of tl“J 
amojnt payable loil c idimiiifunlcf ih » kifcciiil unlcr my fufilicr 

orders thai miy have btcii piiM 1 m il % sii ml m piymeiU of the 

atnouni wbiclMl e C mil may a Iju l„e luc i » il c ptvmlll in ittptrl of 
such cent fit till* sun 1 1 1 tu b <.o< > < h<r» r < in I cxpcfitct ii iti ly IjV 
payable unjer rule to lo^eiher witU »u( b k ibve luent iiiiLtrti 1* nny hu 
payable un Icr rule II of Or Ur XXXIV of iht I irst SlIil lulu lu lliu 
Cime of Civil I tocedure 1 /A ami il it the btliore if aiiy, kli il| bo op* 

E lied >n payment of il>e ainouoi due to dcUodmi No 3 md iliii if u»y 
alanee be left it tUall be paid i<> the defenJani No i or other iii.isune 
entiiled to rccenc the same and 

(itf) that, tf the money irealiscd by such sale shall not be sunicicnt for piyincnt 
in full of the amounts due to the plainuff and defendant No a the phin* 
titf or defendant No a or both of them as the case may be, shall be at 
hberty (when such remedy IS open under the terms of ihcir respective 
mortgages and IS not barred by any law for the time being in force) to 
apply for a personal decree against delendant No 1 for the amounts 

lecreed— 

• '■ ' suit the amount 

:s default in the 
^ liberty to apply 

to me s.,ouU iM - r - - u o “5 ^nefit and to 

apply for a final decree {tn the lame manner ax the plauUtJf might haje 
done under clause 4 aliovf \ — , , » . . . 

♦fill that defendant No i shall thenceforth stand absolutely debarred and 
foreclosed of and from all right to redeem the mortgaged property 
desenhed in the Schedule annexed hereto and shall, if so required, deli- 
ver up to defendant No a quiet and peaceable possession of the said 
T.TnnpTiv 1 or 

*(,,) part (liereofbe sola and that for 

’ 2 shall produce before the Court 

^ . -nents in his possession or po"er 

relating to the mortgaged properly , 

and (b) (if on the application of defendant No a such a final decree for forec- 
losure IS passed) that the whole of the liabtluy of defendant No j ariung 
from the plaintiffs mortgage or from the mortgage of defendant No 2 or 
from this suit shall be deemed to have been discharged and extin- 
guished 

6 And it IS hereby 'urthcr ordered and decreed* (/» the case where a Sale is order 
ed under clause j ahove\-~ 

(»■) that the money realised by such sale shall be paid into Court ard be duly 
applied (after dcducuon therefrom of the expenses of the sale) first m 

♦ Words not required to be^deleted 
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p^ment of ihe amount paid by defendani No 3 in respect of the p^am* 
* IT «• n ni.(r»T^(. j},P fosfs of (lie suit JO cooneciion ihercsvjib and in 


(»■) 


Kw foe the time being in lorcc; ioapp«y loi « i*-.uw - _ - 
defendant No i for the amount of the balance 
7 And It ts hereby further ordered and decreed that the parties are at liUrty W 
apply to the Court from time to time as they may have occasion, and oB sued app/i- 
cation or oiheiwise the Coutt may give such directions as it thinks fit 


SetIBDULB 

D^icnp/tati of ihe MOrlgage^ propot/ 


No 10 

Prtliuitnctry tieocc for mfempuon of prior morl^age and foneoUute 
Or safe on subsequent utorigage 
[Plaintiff *nd Mortgagee 

Peftnclant No 1 Mortgagor 

percndaiii No ^ tit Mortgagee 3 

(Otdet XXXlV roles 3 4 and 7) 

(Titlb) 

The suit coining on this day etc It 15 hereby declared that the 

the amouit due to defend-int No z on the tnottgage mentioned in the plaint 

ts the sum of Rs 
for interest on the said 
charges and expenses {other than 
No s in respect of the mortsaee 
security VMtU interest thereon and the sum of Rs for the costs of this 

smt auarded to defendant No 2 making in all the sum of Rs 

, ^ • ’ due from defen- 

\ ' ’ ’ ' ’ tnomy due there- 


2 IS entitled to payment of the 
* If if (there arc several subsequent 
entitled m the follovfing order to the 

i And u is hereby ordered and decreed as follows — 

(«) (rt) that the plaintiff or defendant No i or one of them do pay into Court 
on or before the day of or any later date up 

to which time for payment has been extended by the court the said sum 
ofKs due to defendant No 2 , and 

(b) that defendant No 1 do pay into Court on or before the 

day of or any later date up to uhich time for payment 

has been extended by the Court the said sum ofjts. due to 

the plaintiff , and 


Words not required fo be deleted 
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{li) c U of il c ij idc».*arc 1 *-c »i'cfc l No j tic, iin 

liJ ind dcic'dai t No. t or c i) cr of il < t 1 1 >' e mir cr { tcicii'u i in 
chuvc (0 (j) mj on juj ucnt I’ctcifcr !>cf ic j-t’i da c j» tlcCoJtt 
may fx of &jdi anoint il “ Cojit I It) f,c i uC in tc»,<ct rf»u<li 
cons of tl c suit a-d xjch cotii. c] ar, Cl n . 1 ci,>c tcsairarNs ju)aMc 
un^cr ni^c to. tOfcCthti »St^N»„cS u'ji jicm n cicn a» n») J - 5 4 >a'>’c 
under rule H. of t'lc or 'cr \\\|V «f »f c hifi •jc'c'i.V > I'cCo'cof 
Citil i»roccd-rc, i >53 dt'etdan No 2 »’ ill In 3 * 1 oComaldtKU 
mc.nis n hts possess on or {>ancr rclitn,; to i!** 1 } to, ett) in 

the plaiot nc~ 5 ioncJ,and all s-cS don.-ten 1 1'uJI ■►e .'cm etc I oierto 
the plaintiT or dc^c Is-t **o t («' neter Its u a 5 c il c ,\i) ici 1) or to 
suds ptison aa 5 c ap.KK-ii a- 1 de'e la f No 1 »* » 1 i 5 s » ic 1 11 c.!. re 

conscy or re irans<cr the 11 I pf-,*cr ) '■ic'- fi"n t' ^ ts I i.nn aiil 
clear of and fron a 1 in i.'*»..ra*' c» ctesic i ' f ' '» 1 *»o r cr n y per 

ion cliitninf; under I fn or nil) p no t j 'cr « m s I jliofrcc 

fr^ all liib 111) mI aisocscr ani n iio 1 1’ c 1 on i e or il j mu n I 
inall, if aa r&ju ted, d*l»\cr x.,» to il c il» if or Ictcn'mt ''o 1 
V’A.iiotstl haitna Ic t\ c psyme p ju i itl |cs ciic ( >sscssiu i of il»c 
said piopert) 


(Simt/jriieeljrjliont to It inn^tuf t »/ UtitUm \ * t 
or dicUred due /o the pinnhj t,th a , nut n n 
ts the nature oj hit ) 

A And It IS hereby furil cr or Icic I ni d Ircfce I it u ’ > 

afotesaid, of the amount due to delcu Ism No a .Kfenlmi 

to apply to the Court that ibc s m be dum s»c I ot f >r n li lat 

* to t" 


/«i» t / u ii>unt /lentil 
,1 tf u esi try h • ir'tT 

defiult of payment n 

>. , 3 »bi1l tie 'll bbetty 

Iccn-c— 


{ 


payable 
of Civil 
m pay 
e left, It 
eive the 


same ; and . , v_ii ngt be sufficient for 

(,o) lhat,.f '''“XS’urafSmm'du.wd.fmdanlNo s and ,h= plaint^, 
payment m full ol the nmounii • ^ jjg 

SeLdant No 2 P*“'"£Vmedy s 

shall be at liberty (when such ^ la, v for the time being 

I .unit defendant No i for the 


5 And It IS netcuy .u. w - “ _ .j^g of this suit the amount 

(a) that if the plaintiff Pav* J“|° ^o - but defendant No i mikes default 


hat If the piamuii defendant No i mikes deiauic 

adjudged Amount the plaintiff shall be at liberty to 

Coutt w keep defendant No a s mor.giges alive fo^ 

♦ Words not required to be deleted 
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benefit and to apply for a final decree (//» the same Minntr as the 
defendant No 2 nxteht have done under clause 4 above \ — 

*t(0 Ii ' . . 


♦[(«) thit the mortgaged properly or a safficient pitt thereof be sold and that 

for the purposes of such sale the plamufF shall produce before the court or such 
officer as it appoints all documents in his possession or power re/actag to the 
mortgaged property ,1 

and (b) nt * 

* le 

a 1 ^ „ or 

No 2 or from this suit shall be deemed to nave ucci* u •»- - o - 
extinguished. 

the case where a sale sc 


aid into Court and be duly 
expenses of the sale) first in 
^ n respect of defendant No 

2*5 mortgage and the costs of the suit m connection therewith and in 
payment 0? the amount which ihe Court may adjudge due in 
respect of subsequent interest on the said amount , and that 
the balance, if any shall then be applied tn payment of the 
amount adjudeed due to the plaintiff in respect of his own mortgage 
under this decree and any further orders that may m passed 
md in payment of the amount which the Court may adjudge due in 
respect of such costs of the suit and such costs, charges and expenses 
as may be payable to the plaint ff under rule 10, together wi^ such 
subsequent interest as may be payable under rule ii, of Order XXXIV 
of ihe First Schedule to the Code of Civil Procedure, 1908, and thit 
the balance, if any» shall be paid to defendant No 1 or other persons 
entitled to receive the same , and 

(u) that, if the money realised by such sale shall not be sufficient for payment 
in full of the amount due m respect of defendant No 2*s raorrgage or 
the plaintiff’s mori sage, defendant No 3 shall be at liberty (where such 
remedy 1$ open to him under the terms of bis mortgage and is not 

barred by any Uw fbr the time being in force) to apply for a personal 
decree against defcndim No i for the amount of the balance 


7 And It IS hereby further ordered and decreed that the parties are at libertv 
to apply to the Court from time to time as they may have occasion, and on such 
application or otherwise the Coon may give such directions as it thinks fit 


Schedule 

Descnftin of the tnortgaged property 


No II 

Prtlmssiary decree for sale 
[ Plaintiff — ^Sub or derivative mortgagee 

VI 

Defendant No i — Mortgagor 
Defendant No 2 — Original mortgagee ] 

(Order XXXIV rule 4 ) 

(Title) 

This suit coming on ihis day etc. It is hereby declared that the amount 

due to defendant No 2 on his mortgage calculated up 10 this day of 

IS the sum of Us for principle, the sum of Rs for interest on 

die said principal, the sum of Rs for costs, charges and expenses (other thin 

the costs of the suit) in respect of the mortgage security together with interest 


Words not required to be deleted 
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No 6 


Affucatios for Execution op decree (0 a i r r i ) 
In ihe Court of 


f , decree holder^ hereby apply for execution of the 

decree herein befow set fbrih — 



Mode m which the assistance 
of Court IS required 


lo 


[ffVirrt attachment and sale of 
moveaile property ts sought'] 

1 pray tint the total amount of 
Rs [together with inter 
eston the principal sum up 
to date of payment] and the 
costs of taking out this exe 
I cution be realized by attach 
ment and sale of dafend 
am s moveable property as 
per annexed list and paid 
1 to me 

I [lichen attachment and sale of 
iinmcn eabU property ts sought ] 
I pray that the total’amount of 
Rs [together with inter 
est on the principal sum up 
to date of payment] and the 
costs of taking out th s exe 
cution be realized by the 
I attachment and sale of de- 
fendant s immoveale pro 
I perty specified at the foot 
I of this application and paid 


1 declare that what is stated herein is true to the best of my 

knowledge and belief 

Signed decree holder 

Dated the day of 19 

\\Vhen att ichment and site of tt u tmeable Property is sought] 

Descnfl on and Specification 0} Property 

The undivided one ihir I share of the jmlj, ment debtor in a house situated 
m the a lUge of value Rs 40 and bounrte { as fol ow s — 

Fast by G $ house , west by H » 1 ouse south b) public road , north by private 
lane and )% house 


Signed 


decree'f^der 
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Notice to show Cause whv ExECurioN should not issue. 

■» [^O ai, t »6)] 

To 

Whereas c vr 

has nude apohcaiion to this Court for e\cc(ition of decree m ^uit No 

of 10 on ihe aUcgation that the said decree has been 

transferred to him b> assigmcnt, ihts IS to give >au notice that you are to appear 

I 

iQ to shoiv cause why execution should not be 


before this Court 
of 

^ Given under ray hand and the seal of the Courts this 
of ig » 


day 


No g 


Warrant op Attachment of Moveable Propertv in execution of a 
DECRS e FOR Monbv (0 2i>r 30) 

{TtiU) 


To 

The Bailiff of the Court 
Whbrbas 

was ordered by decree of this Court passed on the 


DECREE. j 

Principal 

Interest 


Costs 


Cost of execution 
Funher interest 


ToTai 



in Suit No 


day of 19 
of 


; „m.d m .h. margm , 


said sura of Rs 


*^togeiher with Rs 
the costs or rhis 'KiachraeRt to boW the same until further orders 

Trom his Court 

You are further commanded to return th s warrant on or before the 

day ,g ^ wiib an endorsement certifyms the 

day on which and manner in which it has been executed or why it has not lippn 
executed ’ 

Given under my hand and the seal of the Court this dav of 10 

Sehedule ^ 


Judge 


No 9 


To 


Warrant pot Seizure op Specip/c Moveable Propertv adjudobd 
BY Decree (O Er, r si) 

[T,he) 


The Bill ff 0/ the Court 
WliaRBAS was ordered by decree of this Court passed 

o*' day of jg , ,n Suit No 

of 19 to deliver to the pHinliff the moveable property [or a 
share in the moveable property) specified m the schedule hereunto annexed, 
and whereas the said property (nrshare) his not been delivered , 


* This reference W1S subsiumed for the precluded reference (O zi.r za)** by 8 s 

and Sch i of ihe Repeihng md Amending Act igu (19 of igij) 
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Gives under my hand and the seal of the Court this 
»9 


to such person 
day of 


Schedule 


Judge 


No lo 


Notice to state OsjECTtots to draft of Document (0 *r, r 34) 


To 


KTitU\ 


Take notice tint on ihe day of 19 < 

the decree-holder in the above sun presented an application 
tu this Cout that the Court may execute on your behalf a deed nf , 

thereof a draft ts hereunto annexed, of the immoveable properly specified here 
under and that the day of 19 , is appointed 

for the bearing of the said ipphcation a id that you are at liberty to appear on the 
said day and to stale 111 writing any objection to the said drift 
Description of p ropes ty 

Given under my band ind the seal of the Court this of jg 


No 


Judge 


Warrant ro the Dailivt to give po'-'Bsj.cun ot Lani I-tc 
( O -I r 35' 

KTUU) 

To 

The Bailiff of the Court 

Whereas the undermentioned property in the occupancy of has 

been decreed to the plaintiff tn this sun , You are hereby directed 

to put the said in possession of the same, ind )ou are hereby 

authorized to remove auy person bound by the decree who may refuse to vacate the 
same 

Given under my hand and the seal of the Court this day of 

19 

Ju Igt 

Schedule 


No 12 

NOTICF TO SHOW CAUSE WHY WARRANT OF ARREST SHOULD NOT ISSUE 

(O 21 r.37 ) 

\Jitle 

To 

WHEREAS has made application to this Court for execution of 

decree in suit No ofig by arrest and imprisonment of your person 

you are hereby required to appear before this Court on the day of 

19 , to show cause why you should not be comm (ted to the civil pnso 1 in execution 
of the said decree 

Given under my hand and the seal of the Court this day of jj 


No 13 

Warrant of Arrest in Execution (O ji. r ) 

(r*//e) 

To 

The Bailiff of the Court 

Whereas was adjudged by a decree of the Court 

in Suit No of ig dated the , 

19 10 pay to the dd-Tce hr 


day of 
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the sum of Rs ns noted in 

llic margin and whereas the said sum of 
Rs has not been paid to tbs 

Slid decree holder in satisfaction of the 
snid decree , these are to command you to 
’ unless 
to you 

- - ogether 

wjlh Rs for the costs of execu* 

ting ibis process, to bring thesaid defendant 
before the Court with all convenient speed 
You are further commanded to return this 
watrant on or before the day of 

19 , with an endorsement certifying the day on which and manner 

m which it has been executed, or the reason ivby it has not been executed 

Given under my hand and the seal of the Cout, this day of 19 » 

/udge 


DECREE 



1 

Principal 

Interest 

Costs 

Execution 

Total 




_ 




No 14 

Warrant of Committal op Judcmsnt debtor to Jail 
(O 21, r 40) 

(i//* ) 

To 


The Officer m charge of the Jail at 

Whereas who has been brought before this 

Court this day of 19 , under a warrant in 

execution of a decree which was made and pronounced by the said Court on 
the day of 19 and by which decree it was 

ordered that the said should pay > 

And whereas the said has no: obeyed the decree nor 

satisfied the Court that he is emuled to be d scharged from cus ody > You are 
hereby in the name of the K ng Emperor of Ind a commanded and required to 
to take and receive ihe said into the Civil prison ind 

keep him imprisoned there n fora period not exceeding or- unii) the said 

’1 be otherwise 
3n 58 of the 
annas per 

during his confinement under this warrant of commiiial 

GiVen under my signature and the seal of the Court this 


day of 


19 


Judge 


To 


No IS 

Order for the Release of a person imprisoned m execution 
OP A Dscrsb (Sections 58, 59 ) 

{.Title) 


The Officer in charge of the Jail at 

Under orders passed this day you are hereby direcied lo fi- j 
debior now m your custody ’ ^ oueciea to set iree judgment 


V.dt Lahore M.drar and Rangoon 
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No l6 

Attachment in Exfcotion 

pROHiDiTORV Order, mheke the Prop»Rty to be attached consi'its of 

MovuABLU I’kOPuKTY TO WHICH THE DSFESDANT Ib ENTITLED SUBJECl TO 
A LIBN OR RIGHT OF SOME OTUBK PERSON TO THE IMMEDIATE POSbEaSIOV 
TUBKEOF (0 2Z, r. 46) 

{FttU) 

TO 5 

\\hebe.\s 

has failed to satisfy a decree passed igainst on the 

day of ig tn Suit No of 19 , in favour 

of for Rs , It IS ordered the the defendant 

be, and is hereby, prohibited and restrained until tbe further order ot this Court 
from receiving from the following properly in the possession 

of ilie said , that is to sty to which the defendant 

IS entiited, subject to any claim of tlie sa d , and the 

said IS hereby prohibited and restrained, until the further order 

of this Court, from delivering the said property to any person or persons whom 
soever 

Givev under my hand and tbe seal of the Court, this daj 

of tg 


No 17 

Attachment in Execuhon 

Prohibwobv Order, where the Property consists of Debts 
NOT secured bY NeCOTlADLS INSTRUMENTS 


(O 31, r 46) 
{T,tU) 

To 

Whereas 

has failed to satisfy a decree passed against 
day of 19 m suit No 

of for Rs 


on the 

of 19 in favour 
It IS ordered that the defendant 
ler order of this Court, 
e from you to the said 
, be 

her order of this Court 
to any person whomso 


Given under my hand and the sea! of the Court this 
«9 


Judgi 


Attachment in Execution 
N o 18 

Prohibitory Order, where the Property con ists of Shares in the 
Capital op a Corpokation (0 air 46 ) 

{TUk'i 


To 


Defendant and to 

Corporation 

has failed to satisfy a decree passed 
on the 

,9 , in Suit No , 

, for Rs , It IS order^ 

that you, tbe defendant, be and you are hereby prohibited and restrained, 
until the furiher order of tins Court from mahing an) transfer of _,<.civir'' 
shares in the aforesaid Corporation, i«mcl^ . or from.recc.v.r 

payment of any dividends thereon nd you 


Secretary of 
Whereas 
against 
day of 

. in favour of 


the Seer' 
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of the said Corporation, are hereby prohibited and restrained from permitiiag 
any such transler or making any such payment 

Givfn under my hand and the seal ol the Court this day ol 

J 9 


Judge 


No 19 

OrDBR to ATfACH SALARY Of PoBttC OrFICSR OF SbRVANT OP 
Raihvay ColipwY OR Local AurHORtrv (0 ar, r 48) 
iTttU) 


WllERBAS 

judgment lebtor in the above named case, ts ^(/iefenbe oj^ce of judgment dei/or) 
reccning his salary {ay allowances) at your hands , and whereas 

decree holder in the said case, has applied 
in this Court for the attachment 0/ the salary {oy allowances) 0/ the 
j 10 the extent of due to 

him under the decree , You are hereby required to withhold the said sum of 

from ihe salary of the said in monthly instalments of 

and to remit the said sum (or- monthly instalments) to this 

Court 

Given under sny hand "uid ihe sea! of the Court this 


day of 


Judge 


To 


No 20 

OrUBK of AllACltMeNTOr KECOTIABLS IKSIRUSIBNI 
(0 2» r 50 
{Title) 


The UailitT of the Court 
WiteRfiAS an order has been passed by this Court on the 
day of 19 

of 

You ire hereby dirccicd to seize the said 
and bring the same into Couri 

GtvuN under iny hand an I the seal of the Court this 


, for the attachment 


day of 


Judge 


NO 21 

Attachment 

Prohujitorv Okdek hhbkii tkb Phopbrty covsists of Money bkor of 
AN\ Sbcuhiti jn tub cosroor of a Coort of Josrtca oh Officer op 
Govbbnmbnt (0 21 r 52) 

{ri(fe) 

To 

Sir, 

The phi iiilTtiav.ng applied under role 52 of Order XXl of the Code of Civ.t 

Procedure 1908 for an aitacbmeni of cciiain money now in your hands cA/. 

ioa/ the tnoney n si/Mait i to be tn (ht han it oT/Ae ierton adiresse^ />« f. 


Woa/ tl>i niuppotti to be 111 the hanU oftkeperton adiwsed on wiae Lcounl 

,lc) I requtsi )ou »illlitiUil«sanl money subject to the further order “f 
this Court 

1 ha>e the honour to be. 

Sir, 


Your most obedient Servant 


DaiedRhc 


Hay of 


Judge 
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No 22 

Notice or Attachment or v Dccrbe to iiiL Court which Passed it 
(O 21. r 53) 

ITi/U) 

To 

Tl^e Jud(,e of the Court of 
Sir 

nu>c il e honour 10 inform )ou ihii the decree obtained in >our Court on the 
day of 19 .by 

m Suit No of «9 in which he was 

and UTS has 

been attached b> this Court on Uie application of . 

the lit the suit spcciiled above You are 

therefore reiuesicd to sia> the execution of the decree of >our Court uniil >ou 
receive an intinuiion from lilts Court that tiie present notice lias been cancelled or 
until execut on of the said decree is applied for the holder of the decree now 
sought to be executed or by his judgment debtor 

I have the honour etc , 


Dated the day of 


19 




No 

Notice or Attachmest or a Decree to the Holder or the 
Pbcrbb (O 31 , r S3) 


To 


(TaU) 


Whersxs an application liTs been made in this Court by the decree holder m 
the above suit mr the attachment o( a decree obiaiaeJ by you on the 
diy of 19 tn the 

Court of >0 Suit No of 19 in 

which was and was , It is ordered 

that you, the said ,be, and>ou 

are hereby prohibited and restrained until the further order of this Court from 
transferring or charging the same in any way 

GtVFjr under my hand and the seal of the Court, this 
day of 19 




No 24 


Attachment in execution 

Prohibitory Order where the Property consists op Immoveable 
Property (O 21 r 54 ) 


[ Tii / e ) 


Defendant 
u on the 


WhEREAs you have faded to satisfy a decree passed aga nsi j 
day of 19 r in suit No 

of 19 in favour of for Rs ' 

It is ordered that you, the said , . - ,u»r order of this 

be, and you are hereby prohibited and restrained unt I the turt hereunto 

Court, from transferring or charging the property sMcified in ihcyar- 

annexed, by sale, gift or otherwise, and that all persons 
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Judge 


hereby prohibited from receiving the same by purchase, gift or otherwise 
GiviS't under my hand and the seal of the Court this 
19 

Schedule 
No 25 

Order For Payment to the Plaintiff etc, of Money etc, 

IN THE HANDS OF A THIRD PAkxV (0 2J, r 56 ) 

{TU(e) 

To 

Whereas the following property his been attached m execution 

of a decree m Suit No of »9 . passed on the day of 

ig , itj favour of for Rs j ft is orderea 

that the property so attached, consisting of Us in money and Rs 

in currency notes, or a sufficient part thereof to satisfy the said decree, shall be paid 
over by you, the said ,10 

Given under my hand and the seal of the Court this day of 

J9 


Juiixe 


No 26. 

Notice TO ATTAcHiNo Creditor (0 *i r 58) 
iTef/e) 


day of i9 , either . 

of the Court duly instructed to support your claim as attaching creditor 
Civfixf under my hand and the seal of (he Court this 


has made applicaiion to 

pheed at youf 

of 19 , this JS to Eive you 
I ‘he , . 

person or by a preacref 


day of 
Judge 


No 27 

WARRANT or SAW OF ProPEBTV W ExECUUO-I OF A DECKER FOR 
Monev (O XI, t 66 } 

inix) 


pre 

prochmation, the 
this Court tilted the 
decree in fivnur of 
so n 


days’ 

, ' ’'nd afier making due 
proptny auached under » warrani from 
’’ » R .. '5 ' uA'cuiton ol a 

’"SiulNo of,, „ 

being the 

, . .’9 "“h‘*'*®°^®"®T''“^f‘’fy''’B‘heminnerinwhicft 

has been executed, or the reason why it has not been executed ^ ' 

Given under my hand and the seal of ihc Court, this day of 19 


Ju fge 



Sch I App E] 


TUB COD& OF CIVIL FROCBOURB 


No 6 

Appucatiov for ExECimoK of decree (0 a i r r i ) 
In the Court of 

I , decree-holder, hereby apply for execution of 

decree herein below set forth — 


I 




' ^ „ 4-1 H 


Mode in wh ch the assistance 
of Court IS required 


£“3 


t g- 


\\Vhtn attachment and sale of 
viOJeable property is sought ] 
1 pray that the total amount of 
R$ [together wiih inter 
esc on the pnne pal sum up 
I to date of payment] and the 
costs of taking out this exe 
I cuiion be realized by aiiach 
I ment ind sale of dafend 
am s moveable property ns 
I per nnnexed list nnd pnid 
, tome 

1 \ \Vhtn attachment and sale of 
immoveable property ts sought J 
' I pray that the total nmount of 
Rs [togeihcr with inter 
est on the principal sum up 
to date of payment] and the 
costs of taking out tli s exe 
cution be realized by the 
attachment and sale of de- 
fendant s mtmovetle pro 
perty specified at the foot 
of this application and paid 


I declare that what is suted herein is true to the best of my 

knowledge and belief _ . j i tj 

Signed decree holder 

Daledll.e , day of , ,,,‘9 

i IVhen attachment and sale of tmmovtahle property ts sought J 
Description and SpretficUtoa of Property 

The undivided one third share of the ju Igment debtor in a house situated 
in the village of value Rs 40 and boun ted as follows — 

Fast by G s house t W souih by public road , north by private 

lane and ]'s house 


C C H. Vol I— 101 
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No 7 

Notice to show Cause why' Execution should not issue. 

♦ ((O 21, r 16 ;] 

To (TUU) 

Whereas 

has roade application to this Court for execution of decree in Suit No 

of 19 on the allegation that the said deaee has been 

transferred to him by assigment, this is to give you notice that you are to appear 

before this Court on llio . , , ??>’ 

of 19 ^ to slioiv cause why execution should not be 

granted ^ l Ao 

Given under my hand and the seal of the Court, this 
of 19 « 


No 8 

Warrant op Attachment op Moveable Property in execution of a 
Decree FOR Money (O r 30) 

{Title) 


The Bailiff of the Court 
Whereas 

was ordered by decree of this Court passed on the 


day of J 9 


Decree | j 

Principal 

Interest 

Costs 

Cost of execution 
Futiher interest 

1 

1 

TOTAL 

1 1 


3 the 
been 

paid , These are to command you to 
attach the moveable property of i»« ***.“ 
as set forth in the schedule 
» A.o .. n -jonpyerl or which shall be 


‘logeiherwith . , 

the costs of this attachment to hold the same until further orders 

from his Court 

You are further commanded to return this warrant on or before the 
A t. endorsement certifying the 

« uted and manner m which it has been executed, or why it has not been 

Given under my hand and the scaTof the Court, this day of to 

Schedule ' ^ 



No 9 

Warrant for Seizure op Specific Moveable Property adjudged 
BY Dxcreb (O 21 , r 3r) 

^ {Tftle) 


The Bailiff of ihe Court 
Whereas 

on the ' 


was ordered by decree of this Court passed 


* This reference was substituted for the precluded reference ‘ (0 2t,r 3J)'bys 2 
and Sch 1 of the Repealing'and Amendiog Act 1914 (to of 1914) 
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iroperly {or a 
e platntifTor to such person 


GivBK under my hand and the seal of the Court, this 

19 


day of 
Judge 


No to 

Notice to state OajBcriO'is to draft of Document (0 ar, r. 34) 


Take nonce that on the day of 19 > 

the decree holder m the above suit presented an application 
to this Court that the Court may ei^ecute on your b>'half a deed of , 

vihereof a draft is hereunto annexed, of the immoveabie property specified here 
under and that the day of 19 , is appointed 

for the hearing of the said ipplication and that you are at I berty to appear on the 
said day and to state in writing any objection to the said drift 
DtiinpUon 0/ Property 

Given under my hand and tlie seal of the Court this of 19 


To 


No 11 

WaKRANT ro THE BxiLIFl TO GIVE Pos^L^St 01 
fO 2t,r 35) 

KTxtU^ 


Judge 
Lani Lie 


pancy of has 

bee You are hereby directed 

to put the said in possession of the same, ind you are hereby 

authorized to remove any person bound by the decree who may refuse to vacate the 
same 

GivBN under my hand and the seal of the Court this day of 


19 


Schedule 


Judge 


No J2 

NOTICF TO SHOW CAUSE WHV WARRANT OF ARREST SHOULD NOT ISSUE 
• (O 21 r,37 ) 

{Title' 

To 

Whereas has made application to this Court (or execution of 

decree m suit No of 19 by arrest and imprisonment of your person 

you are hereby required to appear before this Court on the day of 

19 , to show Cause why you should not be comnulted to the civil prison in execution 
of the said decree 

Given under my hand and the seal of the Court this diy of 19 

No 13 

Warrant of Arrest in Execution (O tt, r 38) 

(Ttt/e) 

To 

The Baihf! of the Court 

Whereas j»as adjudged by a-decree of the Court 

in Suit No of 19 dated the 

10 to pay to the decree-nolner 


day of 
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No 7 

NoTica TO SHOW Cause why Executiov should not issue. 

♦ {(O 21 . r | 6 ;} 

To We) 

Whereas 

has rnade application to this Court for execution of decree in Suit No. 

of tg on the alJe^auon that the said decree has been 

transferred to him by assigmenr, this IS to e>v® )oii notice that you are to appear 
before this Court on the v 

Qf 19 to shov cause why execution should not be 

Gt% BN under my hand and the seal of the Court, this 

of 19 • 

No 8 

Warrant op Attachment of Movbabie Property oi executiov of a 
pECBBS FOR Money (0 at, r 50) 

We) 


The Baili/T 0/ the Court 
Whbrsas 

was ordered by decree of ihis Court passed on the 

m Suit No 


on the day of 19 

m Suit No ^ ei , r, ' 

to pay to the plaintiff the soio of Rs 
as noted m ibe mvgin > ind whereas the 
said sum of Rs 


Principal 

Interest 

Costs 

Cost of execution 

Funher inierest 

ToTAt. I 

(oaeiher with R* 

the costs of this attachment to hold the same until further orders 

from his Court 

You are further commanded to reiorn this warrant on or before the 

a V. endorsement ccitifytnK the 

/ Seemed ''' orwhy.thas not beS 

Given under my hand and the sealxif the Coutt this day of lo 

ScieAile ^ 


Warrant for Sb/zurb of Sfbcific Moybable Property adjudged 

DY DtCRBB (O »I, r 4 r> 

We) 


The Bailiff of ihe Court 
Whersas 

on the •’iv 


Mris ordered by decree of this Court passed 

" c No 


♦ This tefersnee was subsmmed for the precluded reference ‘ <0 at x aT)'bys.3 
and Sch i of the Repeahng*and Amending Act 19M (to of 1914) 
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Given under my hand and the seal of the Court this 
W 


Schedule 


to such person 
day of 


Judge 


No to 

Notice to state OajBcriO'ts to draft op Document (0 27,1,34) 
(Title's 
To 

Taeb nonce that on the day of 19 , 

the decree holder in the above suit presented an appheauon 
to this Court that the Court may execute on your b halfa deed of , 

uhereofa draft is hereunto annexed of ihe immoveable property specified here 
under and that the day of 19 ,is appointed 

*’ * eriy to appear on the 


Given under my hand and the seal of the Court this 


of 19 


To 


No II 

Warrant to the BatLiFr to ctvc I’Os'EsstoN oi 

f O 21. r 35 ) 

(Title) 


Ju'tsr 

Lani , Lie 


■ pancy of has 

, You are hereby directed 
to put tiie saia in possession of the same, and you are hereby 

authorized to remove any person bound by the decree who may refuse to vacate the 


Given under my hand md the seal of the Court this 
19 


day of 


Schedule 


Juige 


To 


No 12 


Noticf to show cause why Warrant of Arrest should not issue 
‘ (O 21 r.37 ) 


(Title' 


Whereas 1 as made application to this Court for execution of 

decree in suit No of 19 by arrest and imprisonment of your person 

you ate hereby required to appear before this Court on the ilay of 

19 , to show cause why you should not be commuted to ihc civil priso 1 in execution 

of the said decree 

Given under my hand and the seal of the Court this dayof ly 


No 13 

Warrant of Arrest in Execution (O ar, r 38) 
(Title) 


To 

The Bailii! of the Court 
Whereas 
mSuit No 


adjudged by a-decrec of 
Q dated the 
19 to pay 


day of 
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the sum of Rs is noted jn 

iIjc margin and nhcreas t)ie satJ sura of 
Rs lias not been paid to tlie 

stid decree holder m satisfaction of the 
said decree , these are to command )ou to 
unless 
to you 

- - ^ ogetber 

with Rs for the costs of execu* 

ijoff ihjs process, lo bring tbesaid defendant 
before the Court wuh all convenient speed 
You are further commanded to return this 
warrant on or before the day of 

jg , wth an endorsement certifying the day on which and manner 
in which It has been executed or ihe reason why n has not been executed 

Given under my hand and the seal of the ^ut this day of >9 • 


DECREE 




Principal 

Inietest 

Costs 

Execution 

Totil 









No 14 

Warrant of CoxtMirrAL op JirDCMSNT debtor to Jajl 
(O at, t 40 ) 

(/>/*) 

To 

The Officer m charj^e of the Ja I at 

Whereas who has been brought before this 

Court this day of ig , under a warrant in 

execution of a de ree which was made and pronounced by the said Court on 
the day of >9 nnd by which decree it was 

Ordered that the sa d should pay • 

And whereas the said has not obejed the decree nor 

aaissded the Court that he is em ted 10 be d schafjfd from cus ody You are 
hereby m the name of ebe K ng Emperor of lod \ commanded and required lo 
to take and rec« ve he a d mo the civ 1 prisnp nnd 

keep h Ri impnso led t ere n Tor a p r od not exceeding or until the said 

decree shall b fully sa fled or the said sh all be Qthef^rlse 

S8 of the 

. . annas per 


Givk>» under mi signature and the seal of the Court th > * 
da> of 


Jitiige 


To 


No 1$ 

ObdER fOR THR ReI^ASS OF A PBFSOV mPRISOAEO IS KHEC0r,OS 

or A Dbcres (Sections s8 59) 

iTr/Ir) 


The Officer lo-charje of the Jaii at 


* For amendment and 
Vide tH/ir-f 




Art<lii„nor„e»f6rn.A ,n Lahore Mtdra, i^d R,^g^ 
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No i6 

Attachment in* Exicution 

Pkouibitory Order, mherb tub Property to hb ATfACiiBu coNbtsTj. op 

MOkbADLtt 1 ’koPB.RTY to WHICH TUB DE»BndAST Is ENTITLED SLBJECt TO 
\ Lias OR H\OUT OP SOMB OTHER PaRSOS To TUB UUtEDUTB POS'^EsSlOS 
THEREOF. (0. 21 , T. 46 .) 

(TV/*.; 

To 

WheRC-^S 

liaj failed to satisfj .a decree |nssej against on the 

day of tg tn Suu No of 19 , in fatour 

of for Rs . It IS ordered the the defendant 

be, and is hetebj, prohibueJ .a-ad rcstriincd until the further order ol this Court 
from rcccuing from the following properly in the possession 

of the said , that is to say lo which the defendant 

IS entitled, subject to any claim ot the sa d , and the 

said is hereby prohibited and resiraned, until the further order 

of this Court, from delivering the said piopetiy to any person or persons whom- 


No 17 

Attachment im Execution 

Prohibuory Ordbu, where tub Property coNbiSTs oii Usatb 
not secured bv Necotiaule Instruments 
(O. 21, r 46) 

(Tt(/e) 


Whereas 

bas’ iailed to satisfy a decree passed against 
day of 19 m suit No 

of for Rs. : It i 


on the 

of tg . in favour 
ordered that the defendant 
r order ol this Court, 
from you to the said 
, be 

Jr order of Hus Court 
0 my peraOn whoniso 


Given under my hand and the seal of the Court, this 


Attachment in Execution. 

No 18 

Prohibitory Order, where tub Property con-ists of Shares in the 
Capital of a Corporation (0 ai r. 46.) 

(n/*) 

To 

Defendant and to . 

Secretary of Corporation 

Whereas has failed to satisfy a decree passed 

against on the 

°f ig , m Suit No of 

rg . m favour of , for Rs. j It is ordered 

that you, the defendant, be, and you are hereby, prohibited and restrained, 
until the funher order of this Court, from making any transfer of * 
shares m the aforesaid Corporation, namely. , or from receiving 

payment of any dividends thereon and >ou , the Secretary 
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of (f»e said Corporaiian are hereby prohibited aod restramfid from perraiUin^ 
any such traos/cr or making any such payment 

Gi'EN under my hand and iht seal of the Court this day of 

i9 

Judge 


No ig 

OROBR, to AfMCtt SACARV OP PVBUC OfFlCBa OP SsRVAi^T OP 

RAtLWAY Co\J?\Ny OR LoCAC AorttORfCV (0 al, r 4^5) 

{Title) 

To 

iOdgrtietii debtor m the above named case, is a {describe cjice of Judgment debtor) 
rccejvitjff his sahry f/ir allowances) at your hands , and whereas 

decree holder m the said case, has apphea 
in ihis Court for ihc allacbmcnt of the salary (or allowances) of lb® 
said to the extent of due to 

him under the det ree you are hereby required to withhold the said sum of 

from ihc salary of ihe said m monthly insuimeDts of 

and to remit the said sum (or monthly jnstaimcnts) to this 

Court , - 

GtvsN under my hand and the seaf of the Court this cay or JP 

Judge 


To 


No 30 

OKDBR OF ATTACKMeNT Or NfiCOTIAnLB iNSrjlUMBNT 
<0 at r 51) 

{Trffe) 


The Bailitf of the Court 
Whsreas an order has been passed by th s Court on Ihe 
day of ‘9 

You Are hereby d reeled to sc ae ihe said 
and hr nj, the same into Court 

under tny hind ind the seat o/ tl e Court th s 


,ror tbs attachment 


Judge 

NOs* 

Attachment 

Proiubitorv Order where Tits Property co'istms or AtovEY bror op 
^ SbCURITY IS TtiS CUSTODY 0P A CoURT OP JuSTKB OR OPFiCBR OP 
GoVCRNvtENr (0 21 , r 32 ) 

^ (Tr/fr) 

To 

Sir, 

The plainiilThaviDS applied under mle 5s of Order XXI of the Code of Civil 
Procedure 1503, for an attachment of cemm mousy oowm jour hands aere sCafe 
MOnf/ ttJt/JJesrd te be t i ^raftilf of fie person nddressed on what account 

eU) 1 request that jou unll ho d the said money subject to the further order of 
this Court 

I have the honour to be. 

Sir, 

Your most obedient Servant, 
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Not ci; Cl An aoi tem or a Dccau .o jul Lu^ai mm c>« I ahw > iJ 

\0 .i,r »3) 

{T,r,) 

o 

The JuJfc cf the Couii of 


naxcitcb'^ c «lct»ie o' » icJ n >o,r Co^-ii o j>c 

ciafof Jf, 

■I S- t No cf 17 n »h th I e »*» 


beta 1 aa cd b> tl a Co«n oa u e ar, 
the *' 


33 cf 

3 t‘ c ». t ij<c ''c 1 *'«»e \c^ «ic 


thcitfa c iCj^ticd o »n j'c eaccw oa of t* c ‘t tte* of jaej C<.!il 3 I Toa 
‘i ‘ ^ :> » c » vv Ut3 ,at i* t \ cr 


'^Jg'^t tobe td or hy 1 » j, 

lUeltU ») of 


1 1 ate 1 ! c I c o3f etc. 


No aj 

N<mc8 or Attacku&at or a Dbcu£s to tmb Uoldbk or thb 
Deckbb (O St, r S3) 

{T»iU) 

To 

Wi{Br£\s aa apcl cation lus been mtde tn Unt Court by the decree holder sn 
the above suu for the attachment of a decree obiainel by you ot the 
day of 19 in the 

Court of m Suit No of >9 in 

which was and was » It i® ordered 

that 30U, the said . , . j r.i, 

are hereby prohibited and rcsiramed until the further order of this Court from 
iransferrin,, ot charging the same m any way 

Givpn under my hand and the seal of the Court ihij 
day of 19 , . 

' Judge. 


Ho 24 

ATTAClW.tENT IM BXfiCUTlON 

Prohibitory Order whesb thc Property consists of htMovBABU 
Property (O si t 54 ) 

KT,tle\ 

DefendTHt 

SVhEREAS yon have faded to satisfy a decree passed against yon on the 
day of 19 ,m suit No 


1 

annexed, by sale 


gift or otherwise, and that all 


ll the further order of this 
m the schedule hereunto 
persons be and tnat they are 
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of the said Corporation are hereby prohibited and restrained from permuting 
any such uanbter or making any such jayment 

Givfn Under my hand and the seal of the Court this day of 

19 

Judge 


To 


No 19 

Order to attach Salary op Public Otficer of Servant op 
Railway Coupanv or Local AurHosirv (O si, r 4^ ) 
(Tt/U) 


Whereas 

judgment debtor in the above named case, is ^.idescnbe office of judgment aeblor) 
receiving his salary {of allowances) at your bands, and whereas 

decree holder in the said case, has applied 
in this Court for the attachment of the salary (or allowances) of the 
said to the extent of • due to 

him under the decree , You are hereby required to withhold the said sum of 

from the salary of the said monthly instalments Oi 

and to remit the said sum {or monthly instalments) to this 

Court 

Giveh under my hand and the seal of the Court this day of 19 

Judge 


To 


No 20 

ORDER OF Attachment of Negotiable Instrument 
{O 21. r 51) 

{T,tU) 


The Bailiff of the Court 
Whereas an order has been passed by this CcKirt on the 
day of 
of 

You are hereby directed to seize the said 
and bring the same into Court 

GIVEN under iny hand and ilte seal of the Court this 

19 


tg , for the attachment 


day of 


fudge 

'iO St 

^ ^ Attachment 

PrO.UBITORV OsdEK, where T,B! PhOpERTV CONSIbTS OF MorEV EROB OF 

To 

Sir, 

1 have the honour to be, 

Sir, 

Vouf most obedient Servant, 

• fudge 


Dated the 


day of 


19 
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Notice or Att vciimlm or a Dlckcc to the Lulri utncii I aueu it 

(O 21 r « 3 ) 

To 

The Ju(5^e of the Coi.n of 
Sir 

I have the ho'^our to irfcm >04 ihai the >!ecrce ohtanej m >ojr Coatt oj the 

•'^yof 19 

^ «t Su 1 No of to jn which 1 c wai 

Uea juid ed li) 1) i Co-n oa ttc apj lira, on cf “ 

Jvf f , n tic lull ipcciiic 1 above \ou aic 

eiccution of ihc .Iccrcc of jOur Cojnunil)ou 
«<■ ’] •*■«»*« I «»er»no“cc hat been canc^llc I cr 

«arh, tn ni 'J' » »I.> M for 1>> tJe hoi let of tide .cc.o, 

wught to be executed or bj 1 a jjJLt^cntnlcbtoi 

I I a>c il c i 01 our etc 


No 33 

Notics or Attachm&nt or a Dsch&b to tub Holsbk or thb 
Decrhic (O 31 , r 53) 

(n/Zc) 

To 

WherSVS aaapDhcaiion has been made mthis Court by the decree holder m 
the above suit for the attachment of a decree obtamcl by you on the 
dlay of 19 in the 

Court of m Suit No of «9 ^ in 

which was and was . It »s ordered 

that you, the said r v ' and you 

are hereby prohibited and restrained until the further order of this Court from 
transferriDi, or charging the same m any way 

GiVFN under tny hand and the seal of the Court this 

No 24 

Attachment in execution 

Prohibitory Order wherb the Property consists op Immoveable 
Property (0 21 r 54 ) 

To 

Defendant 

Whereas you have failed to satisfy a decree passed aga nsi you on the 
day of ^19 * m s 


Hi the hi 

in the t 

annexed, by sale gift or otherwtse, and that all persons be 
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of the said Corporation, are hereby prohibited and restrained from permitting 
any such transter or mahing any such payment 

Given under roy hand and the seal of the Court this day of 

J 9 

Judge 


No 19 

OrOSR to ATfACH SALARV Of Pl/BUC OmCBR OV SERVANT Of 
Raihvav CoupiNV OR Local AoTHORirv (O 21, t- 4 ^-) 

{TilU) 

To 

Where As 

judgment debtor in the above nawitd case, i» a {describe o^ce of jtidguitttl debtor) 
receiving his sahry ioi' allowances) at your hands , and whereas 

decree holder iij the said case, Jias apphed 
m this Court for the attachment of the salary {or allowances) of the 
said to the extent of due to 

him under the decree , You are hereby re<iuired to withhold the said sum of 

from the salary of the said 'n monthly instalments of 

and to remit the said svm (or moathJy Jostaiments) to itiis 

Court 

Given under my hand and the seal of the Court this day of 19 

Judge 


To 


No 20 

Order or AtTACetMENT of Negotjablb Instruaient 
(O 21, r SiJ 
(T,t/e) 


Che BaililT of the Court 
Whereas an order has been passed by this Court on the , . 

Jay of 19 .for the attachment 

of ' 

You are hereby direcied co seize ih« s%ic( 
and brin^ the same laio Court 

Given under my hind m ! ihe seal oI the Coon ih s day of 


PROUmiTOR\ OuOEH 


_ /Ufi^e 

NO 51 

Attachment 

"UfiE Tio! PnopBsrv cossisrs or \ta\er bkok or 


'j Govf'w?" "'10“ rf”) '* 

To ’ 

Sir, 

The pUitit^haviog applied under rule 55 of Order XKl of the Codeof Cnd 
Procedure 1908, for an atutbmenl of cerum rnooey now m >our hands (bere s/aU 

^ Vf ^ uddrlued cn^hlt^unt 

^ ihij^Courr' ^ ^ "'‘***®^ subject to the further order of 

f have the honour to be, 

Sir, 

Your most obedient Servant, 
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7ia coi E or cjv»L imocioi ks 


No :: 

Nonet or AiiACiPits: or a Dlckuio 7iii. CovAi '*»i.C)i ii 

to si.r 5 j) 

(r*/v» 


The Judge cf the Gxit of 


Sir, 

II.^^Cllc^onx^lOlLtlra^oJlhlltl.e Jence oV> itj n )o.; Co-.,! o, ,tc 

n .hr 

UuiiudcJbj iKi c<i.n o^';^c cf“ 

until ciecLiioi of lie ad lieettf * «« it^ncc lii Utii tihtt.U.l tr 

nought 10 be cxtcLtcd or byl 1 ‘gr-t -v'aVt ‘ *' ' ‘J 

I t »»C 1 C I IJ CUf etc . 


Dated the 


y^,(c^ 


So 

N0TIC8 o» Attacuubst or a Ubchec to thu Moldbh or the 
Deckke (O ai, r 55 ) 

(Tu/< , 

To 

WltBRBAS an apolicaiion has been made m ibis Court by the decree holder m 
the above suit tor the auacbmeni of a decree olnaiuei by you on ihe 
day of 19 . in the 

Court of m Suu No of 19 m 

«hich was and was , It is ordered 

ihat you. lie said , ^ furilicr order of ihis Couh” from 


day of 


19 


Court, this 


Judge, 


Attachment in execution. 


Prohibitory Order wuehe the Property coNstsTS op Immoveable 
Property (O. at. r. 54 ) 


KTttU'i 


Defendant, 
you on the 


Whereas you have failed to sausfy n decree iiaiscil iifunst 
day of 19 ,111 suit No 

of 19 m favour of for lU ; 

It 18 ordered that you, the said , ,, r i , . 

be, and you are hereby prohibited and restrained, until the further order of thj 

Court, from transferring or charging the property sMCificd Jn the sc! ^ ’ •. .. 

annexed, by sate, gift or otherwise, and lhai all persons be, an , 
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hereby prohibited from receiving the same by purchase, gift or otherwise 
Given under ray hand and the seal of the Court this 
»9 

Schedule 


No 25 


dav of 
Judge 


Order For Payment to the Plaimtiff etc, of Money etc, 

IN THE HANDS OF \ THIRD PARTY (O 2t, X $6 ) 


(Ta/e) 

To 

Whereas the following property his been attached in execution 

of a decree in Smt No of 19 » passed on the day of 

19 ,m favour of for Rs S It is ordered 

that the properiy so attached, consisting of Ks in money and Rs 

jn currency notes, or a sufficient part thereof 10 satisfy ihe <yiid decree, shall be paid 
over by you the said , to 

Given under my hand and the seal of the Court this diy of 

19 

Judge 


To 


Nonce to attachwg CaaDnoR (0 21 r $3) 
(Ti/le) 


Whereas 

this Court for (he removtl of attachment on 
instance m execution of the decree m suit No 
notice to appear before this Court on , 

day of 19 , either IP person or by a pleader 

of the Court duly instructed to support your claim as attaching creditor 

CivsN under my hand and the seal of (he Court, this day of 


has made application to 
placed at your 
of 19 . this IS to give you 
the 


Judge 

No 27 

Warrant of sale or Property in Execunot or a deckee for 
Money (0 ai, r 66 ) 

To 

Tile PailifTof the Court 

These arc to command you to sell byiuciioo after givinc 1 . 

previous noiicc by sffisins ilie ssroc in ihis Court house, and aficr inakini. du^s 

procU.„a.ron,.l.c P«>P=rty artaabW nndar a sva,,a„.V„m 

, >9 I in caecuiion of a 


this Court Oitcd the 


'• » ■ ■ _ 
has been executed, or the reason why it has not been executed 

Gwz'i under my hand and the seal of the Court, this day ©f 


>9 


Julge 
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Notice of tub day fixed for setting a sals Proclamation, 

(O 2t, r 60) 

[Title) 

To Judgment debtor 

WnEREVs in the abo%e named suit » ibe decrcee holder, has applied 

for the sale of . You are hereby 

informed 

that the day of 19 , has been fixed fur 

scaling the terms of the proclamation of sale 

Gl\EN under my han 1 and the seal of the Court* this day of 


\o 39 * 

Frocl\mation OF Sale (0 21, r 66) 

{Title) 

Nonce IS hereb) gi\en that, under rule 64 of Order XXXl ol the Code of Civil 
Procedure, I9 q 3, an order has been pasted b> this Court for the sale of the attached 
+ suit No ofiQ property mentioned 111 the annexed schedule, in satis 

decided ba the ^ of faction of the claim of tie decree holder in the 
in «h,rh ^ .... t nicniionc*l m the margin, amounting with 

ISr"nd „„ d.rcnaS "> 

sum of 

she sale will be by public auctio \ and the property will be put up for sale in the 
lots specified in iVie sfhcdulc ricsalcwU be of ibc property of the judgment 
debtors aboie named as mentioned in the schedule belov and the liabilities and 
cla ns auaclun,, 10 the sa d property so far as they have been ascertained are those 
specified in the sclieJule against each lo< 

In the absence of any order of postponement the sale will be held by at 

the monthly sale commencing at o clock on the at In the 

event, however, of the debt above specified and of the costs of the sale being tendered 
or paid before the knock ng do vn of any lot, the sale will be stopped 

At the sale the public generally are invited to bid, either personally or by duly 
authorized agent No bid by, or on behalf of, the judgment creditors above men 
lioned, however, will be accepted, nor will any sale to them be valid without the 
express permission of the Court previously given Tlx. following arc the further 
Conditions of Sale 

I The particulars specified in the schedule below have been stated to the 
best of the information of the Court, but the Court w II not be answerable for any 
error, mis statement or omission in (his proclamation 

3 The amount by which the biddings arc to be increased shall be determined 
by the ofHwer co iduciing tht sale In the event of any dispute arising as to 
the amount bid or as to the bidder tfie fot sfiaiY at once oe again put up to 
auction 

3 Tie highest bidler shall be declared to be the purchaser of uny lot, 
provided always that he is legally qualified (0 bil, and piovided that it shall be 
in the discretion ofihe Court or officer holding the sale to decline acceptance 
of the hi(,hest bid when the puce offered appears so clearly inadequate as to 
make it advisable to do so t 

4 For reasons recorded, it shall be in the discretion of the officer conducting 
the sale to adjourn it subject always to the provisions of rule fiq of Order XXI 

5 In the case of moveable propeny the price of each lot shall be paid at 
the time of sale or as soon after as the officer holding the sale directs and in 
delault of ptym nc the property shall forthwith be again put up and re sold 

6 1 1 ihe case of immn> e-ible proper!}, the person declared to be the purchaser 
shall pay immehately after such Icctarnioi a deposit of 3$ per cent 01 the amount 
of] IS purchase money to ilieofnccr con lucting the sale, and in default of such 
deposit the properly shall forthwith be pul up again and re sold 

* For amendment in Allahabad and Madras Vide tnfra 
I tVidcA I U 1932 Rang 17— qRang 635=*i35lnl Cas 6,4 
C C H Vol I— 103 
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heieby piotobvUd from lecewing tV>e samft by ywtchase, giU or oibeiwise 
Given under my hand and the seal of the Court this 
t9 

Schedule 


No 25 


dav of 
Judge 


Order For Payment to the Plaintiff etc, of Money etc, 
IN The hands of a third party (O 21, r 56 ) 


{TttU) 

To 

Whereas the following property his been attached in execution 

of a decree m Sun No Of i9 , passed on the day of 

19 , in favour of for • It is ordered 

that the property so attached, consisting of K? in money and Rs 

in currency notes, or a sufficient part thereof to satrtfy the said, decree, shall be paid 
over by you, the said , to 

GlvCN under my hand and the seal of the Court this day of 

Judge 


No 26 


Notice to ATrAcHiNO Creditor (O 21 r 58) 


To 

Whereas has made application to 

this Court for the removal of attachment on placed at your 

instance m execution of the decree m suit No. of i9 , this is to give you 

nonce to appear before this Court on ,the 

day of (9 , either ip person or by a pleader 

of the Court duly instructed to support your claim, as attaching creditor 

OtVEN under my hand n.nd the seal of the Court, this day of 

19 


To 


Judge 


No 27 

Warrant of salu of Property m Exiicuiion of a decree rob 
^foNBY tJ3 2i, r. 


pre. 

ptocitmation, the 
ihis Coun, (Ixted the 
decree in fi\ --ur of 
so n > , 


— , and afier inaLing due 
property attached under a uarr-int from 
flay of ,9 , in cxecuuon of a 

in Suit No f Qj. 

the 


of 

has ■ ■ . . _ 

GIVEN under my hand and the seal of the Court, this 


day of 


(fay 
. h It 

19 


Julge 
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No. 38. 

Notice op the dav piked por settino a sale Procl\mation. 

(O. 21, r 6 ^^) 

(Tif/e) 

To 

Whereas in the abote named sun 
for the sale of 
iDfotmed 

that the d\yof 

settling the terms of the proclamation of sale 

Gl\ EK under ni) hand and the seal of ihe Court, this day of 

>9 

JtidRt 


Judgment debtor, 
the dccreee holder, has applied 
, You are hereby 

19 , has been fixed for 


No 39 * 

pROCL\MATiON OP Sale (O 21, r. 66) 
KTitU) 


Nonce IS Lereb) giaen that, under rule 61 of Order XXXI of the Code of Civil 
Procedure, 1903, an order has been pasted b) this Court for ihe sale of the attached 
t sou No of 19 property mentioned lu the annexed schedule, m satis 

decided b> ihc 


faction of the claim of the I'tcrcc holder in the 
‘uit t memmned in the nufkin, amounling with 

ira-tf ■"= 

The sale wiU be by publ c au uo 1 and ibt propercy wdl be put up for sale in the 
lots specified in (he schedule n <• sale w 1 be of the property of ihe judgment 
debtors above named (smenuoned in the $rl edulc beio^ aid the liabifities and 
cla ms aiiachmn to the said ( ropc'iy so fir is they have been ascertained, are those 
specified in the sche lule against each lo< 

In the absence of any order ol postponement, the sale will be held by at 

the monthly sale commencing at o clock on the at In the 

event, however, of the debt above specified and of the costs of the sale being tendered 
or paid before the Knocking down of any loi, the sale will bo stopped 

At the sale the public generally are invited to bid, either personally or by duly 
authorized agent No bid by, or on behalf of, the judgment creditors above men* 
lioned, however, will be accepted, nor mil any sale to them be valid without the 
express permission of the Ccuit previously given The following are ihc further 
Conditions of Salt 


1 The particulars specifi'd m the schedule below have been staged to the 
best of the inforraaiiop of ihe Court, but the Court wiH not be answerable for any 
error, niis statement or omission in this proclamation 

2 Ihe amount by which the biddings arc to be increased shall be determined 
by the officer conducting Iht sale In the event of any dispute arising as to 
the amount bid. or as to the bidder, the lot shall at once be again put up to 
auction 

3 The highest bidder shall be declared to be the purchaser ol any lot, 
provided always that he is legiUy qualified to bil, and ptovtded that it shall be 
in the discretion of the Court or officer holding the sale to decline acceptance 
of the highest bid when the price offered appears so clearly inadequate as to 
make it advisable to do so f 

4 For reasons recorded, it shall be in the discreiion of the officer conducting 
the sale to adjourn it subject always to the provisions of rule 69 of Order XXI. ^ 

5 In the case of moveable propeny the price of each lot shall be paid at 
the time of sale or as soon after as ibe officer holding the sate directs and m 
default of piym^nt the property shall forthwith be again put up and re sold ’ 

6 In ihe CISC of imm >' cable property, the person declared to be llie purchaser 
shall piy immelntcly after such ft-cfarauon a deposit 0125 per cent on the amount 
of his purchase-money 10 the officer con lucting the sale, and in default of such 
deposit ihe property shall forth wiib be put up again and re sold 


* For amendment in Allahabad and Madras Vide infia 
t Vide A 1 R 1932 Rang i7«9Rang 603=135 Ini Cas 654 
C. C H Vol I~io2 



THE CODE or CIVIL PROCEDURE 


isoh. I, App. E 


8io 

7 The full amount of the purchase money shall be paid by the purchaser 
before the Court closes on the fifteenth day after the sale of the property, 
exclusive of such day, or if, the fifteenth day be a Sunday or other holiday, 
then on the first office day after the fiheenth day 

8. In default of payment of the balance of purchase money within the period 
allowed, the property shall be re sold after the issue of a fresh notification of sale 
The deposit after defraying the expenses of the sale, may, if the Court thinks 
fit, be forfeited to Government and the defaulting purchaser shall forfeit all claims 
to'the property or to any part of the sum for which it may be subsequently sold 
Given under my hand and the seal of the Court this day of 


Schedule o/ froPctiy. 


1 

Kumber 

oflot 

Description of | 
property to be 
sold with the name 
of each owner 
where there are 1 
more judgment- ' 
debtors than 
one 

rhe^ revenue assessed 
upon (he estate or 
part of the estate, if the 
property to be sold | 
IS an interest in an 
e$tate or A pan of 
an estate joying 
revenue to Co 
vernroent 

' 1 

i 

Detail of any' 
incumbran- 
ces to which 
(he property 
13 liable 

CUicnB if any, 
which have been 
put forward to 
the properly and 
any other known 
particulars 
bearingion its 
nature and 
value 

1 

1 


1 

1 1 
( 



Na JO 

ORBKB ON THE N^ZIK FOR CAOSItlG SCEVICK OF PROCLAMATION OF 
SAI.K (o 2t,r66) 




copies of 


_ ' made for ihe sale ofihe property of ihejuclgmem- 

.■* . reunder annexed, and whereas the ^ dav of 

>9 for che sale of ilie said properly. ^ 

the pioclamaiion of sale ire by ihis warrant made over to >ou 


«9 . 


/wrfge 


Dated the 


day of 


Schedule 
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No 31 

Certificate by Officer uoldiso a Sals op the Deficikncv op Pricb 
os A Rbsalb op Property by reasos of the PaRCHASBR’s Default 
(0 ar, r 71 ) 
iTitU) 

Certified that at the resale of the properl> in execution of the decree in the 
aba\e named suit, in conseouence of default on the part of .purchaser, 

there uas a defiaency in tne price of the slid properly amouiuuig to Ks , 

and ihat the expenses attending such resale amounted to Us niahing a 

to al of Rs • ^thlch sum is recoxcrtblc from the defaulter 

Dated the da) of 19 

O^cet holding the sate 


Na 35 

Notice to Persos is Possbssios op Moveable Frofbrty sold in 
Execuiios (0, at, r 79) 

(Ti/fr) 

To 

Whereas has become the purchaser at a public 

sale in execution of the decree m the above suit of nowin)our 

possession you are hereb) prohib icd front deliver ng possession of the said 
to an) person except the said 

Given under may hand and the seal of the Court this day of 


No 33 

Prohibitory Order against Paymrnt op debts sold in Execution to 

ANY OTHER THAN TUB PURCHASER (O ai, r 79 } 


{Title) 

To and to 

Whereas has become the purchaser at a public sale m 

execution of the decree, in the above suit of being debts due 

from you to you , it is ordered that you 

be, and you are hereby prohibited from receiving and you 
from making payment of, the said debt to any person or persons except the said 


Given under my hand and the seal of the Court this 
J9 


day of 


Judge 


NO 34. 

Prohibitory Order against the Transfer of Shares sold in Execution. 

(O 21, r 79 ) 

{Title) 

To 

and , Secretary of Corporation, 

Whereas has become the pur^aser al a public sale m execuiion 

of the decree, m the above suit of certain shares in ihe above Corporation that is 
to say, of standing in the name of you 

, It IS ordered that you be and you are herel^. 

prohibited from making any transfer of the said shares to any person " 

said the purchaser aforesaid or from receiving 

dividends thereon and yon *5ecreiary of ihe said U 
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from permitting any such transfer or making any such payment to any person except 
the said , the purchaser aforesaid 

Given under my hand and the seal of the Court, this 
day of 19 

Judge 


No 35 

Certificate to Judgmbnt*dbbtor authorizing him to mortgage, 

LEASE OR SELL Property (O. 21, r 83) 

(Title) 

Whereas m execution of tl e decree passed in the above suit an order was made 
' j- nf 19 for the sale of the under- 

, and whereas the Court 
»ment*deblor, postponed the said sale to 
ee by mortgage, lease or private sale of the 

ereby authorize the said judgment-debtor 
to make the proposed mortgage, lease or sale wiihm a period of 
the date of this certificate , provided that alimonies payable under such mortgage, 
lease or sale shall be paid into this Court and not to the said judgment debtor 
Description of property 

Given under my hand and the seal of the Court, this day of 19 • 

fudge 


No J6 

Notice to show Cause why Sale thoulp not be set aside 
{O. ii rr 90. 9») 

(Title) 

Whereas the under mentioned property was sold on the day of 

n ,, on of ihe decree passed in the above najaed suit, and whereas 


Cou 

(or 


not 

day 

19 

Disenption of property 


Judge 


Notice to show Cause 


To 

.WllFttKXs 


No 37 

WII, Sale skoold mot ol sbi VbioE 
(O 21, rr. 91, qj) 

. kTiae) 

, (be purrhascr ofthi. undcr*nietjuoned 
.A-i j . I? • execution of the 
pplieq to this Court 10 set aside the sale 
the juJgmcni-dtbior, had no 


of * 19 " 

atd determined. 

GrtEvundnmirhinilandiht suI of iht Court ihis 
Dtunption o/ptoptrfj 


show why iUc said application should 
g .. proofj In tbli Court on the day 

when the said application will be heard 


daj of 


Ju tge 
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Na 38 * 

Cfrtificvteo Sale of Land. ( 0 . ii, r 94) 

ITit/g) 

Tins IS to ccrtif) that lias been declared 

ibc purchaser at a sale by public auction on the day of 

ic , of 

in execution of decree m this suit, and that the said sale has been duly confirmed 
b} this Court 

Git cs un Icr in) hand and the seal of ibe Court this 
day of 19 . /i/if^e 


No. 39. 

Order for Deuneky to certififd Purchaser of Land at 
A Sale N Lxccutiov. (0 at, r. 95.) 

(T,/U) 

To 

The Lailid of the Court 

Whereas has become 

the cenificd purchaser of at a 

sale in eiecuiton of decree in Suit No of 19 . ^ou are hereby 

ordered to put the said the ccriiftcd purchaser, as aforesaid, in possession 

of the same. 

Cites under m> hand and the seal of the Coun, tins daj of 

»9 

No 40 

SUMMOSS TO AFFSAR AND ANSWER CHARGE OF OdSTRUCTING EXECUTION 
OF Decree. (0 ai, r 9 ?) 

WO 

To 

Whereas, * the decree*hoIder 

m the above sun, has complained to this Court that you have resisted {or obs ructed} 
the ofliccr charged wiih the eaecuiioii of ihe warrant for possession 

You are hereby summoned to appear m this Court on the day of 

19 , at A sf , to answer the said complaint 

Git EN under my hand and the seal of the Court, this day of 19 

/itdge 


To 


No 41 1 

Warrant of Committal (O. 31, r, 98 ) 

WO 


, 1 that wiihout 

any ]ust cause resisted [or obstructed] and is still resisting [0/* obstructing] the 
said ,in obtaining possession of the property, and whereas the 

said has made application to this Court that the said be 

commuted to the civil prison $ 

You a*^e hereby commanded and required to take and receive the said Into 

the civil prison and 10 beep him imprisoned therein for the peitod of days 

Given under my hand and the seal of the Court, this day of 19 . 

/udge 


* For amendmen* m Nagpur and Patna vide infra 
t For amendment m Oudh vide tttfnt 
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from permuting any such transfer or making any such payment to any person except 
the said , the purchaser aforesaid. 

Giyek under mj' hand and the seal of the Court, this 
day of *9 . • 

Judge. 

No. 35. 

Certificate to Judgmevt-dbbtor autmorizivo him to mortgage, 

LEASE OR SELL Pkopertv. ( 0 . 21 , r. 83 .) 

(Title) 

Whereas m execution of the decree passed in the above suit an order was made 
on the day of 19 for the sale of the under- 
mentioned property of the judgment-debtor ,and whereas the Court 

* judgment-debtor, postponed the said sale to 

decree by mortgage, lease or private sale of the 

, j • . . ' • (.debtor 

. . , from 

the date of this certificate s**provid^ tl artgage, 

lease or sale shall be paid into tlu> Cou., — » - ■ . 

Description cf property 

Given under my hand and the seal of the Court, this day of 19 . 

pudge 


No 36 

Notice to show Cause whv Sale should not be set aside 
(O. tT 90, 92 ) 

(Title) 

Whereas the under-mentioned property was sold on the day of 


D/scnptton of preprrty 


oay of 
/iid^e. 


To 


No 37 

. ones TO show Cause whv Sale should not cl sbt 
(O. 21, rr, 91, 93 ) 

. (Tiilr) 


«fihcunder.ment.gned 

• . ... .... I? • m exccuiion of the 

' - • ■ . 1 has applied to ihis Court to set aside ihrsale 

saleable Inicrest ibenJn ; " ■“"* JuJBmtni-dtbior, jjaj n© 

atJ dcttmlned. ’ appliclo, „,n 

Deunp/ien of ptopetty 


Judye 
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No. 38* 

CERTincATfi ci Saubof Lasp (0. Jt, r 94 ) 

(74/V) 

This u 10 ccttif) ihai lu* been dcclJicJ 

ibe 7 jrcba&cr it a sale b) public auciioo on the da) of 

If .of 

m cxccuiion cf decree 11 this suit, an i that the Slid sale his been duly conlirmc I 
b) this Court 

CliCN ui ’cr n) > and ao I the sea) cf the Court 1] is 
daycf 19 ///^v 


No 39. 

OkDCS iOR DcUIERY To ClRTiritD PtKCl{A«XU Of LASD AT 

A Salk In Lxccbno'* (O a>, r. 9 S) 

(TifU) 

To 

n-e Ha ! d of il e Court 

WuCreas I as I ciomi. 

the cenified | urebaser of H 1 

sale m execuiioi of dectee in bun \o of n ^ ou ate herch) 

ordered to put the said i) c «ti|fc I i utrtuscr is ifotesii I, in |>osicision 

oftl e same. 

Guts utidtr tny \ and at d U e seal of d c Coun d » 1 »s of 

>9 


/« 

No 40 

SUMSJOSS TO APPEAR ASO ASSWBk CiIAHCK oP OdSTIIUCTJSO CNCCUTIyS 

or Dccitce. (O ai, r 9?) 

(rrf//) 

To 

WHEREAS. I the decree holder 

in the above sun has com| lame I to this Court that you have resisted (or obs tucicd) 
the officer diarged mth the extcuiion of the warrant for possession ' 

You arc hereby summoned to appear 10 this Court on tl c r 

t9 , at AM, to answer the said complaint ^ 

Given under my hand and the seal of the Court this day of 

/u(fge 


No 41 i 

WARRAVr OP CoustiTTAir (O 2r, r, 98 ) 

(T/r*) 

To 

The Officer m Charge of the Jail at 
Whereas the undermentioned property has been decreed to 

iihoui 
’g] the 
as the 
b» 

You 5i»e hereby commanded and required to take and receive the said 
the civ 1 prison and 10 keep him imprisoned therein for the period of j '^‘5 
GtVEN under my hand and the seal of the Court this day of 




• For amendmen* in Nagpur and Patna vide tt^ra 
t For amendment in Ou Ih vide 
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No 42.* 

Authoritv op the Collector to Stav 

(Sectioo 72 ) 

{Ttae) 

To 

Collector of 
Sir, 

fp /»r in > niir rommttnirahon No 
repr' 
had 

that >vu - — . 

the manner recommended by you 


Public Sale or Land. 


dated 


onour to inform >011 
the said decree m 

I have the honour to be 
Sir, 

Your most obedient Servant, 


APPENDIX P 

SUPPLEMENTAL PROCEEDINGS 


No t 

Warrant or Arssst psfojis Jwlonsnt (0 3K, r» t ) 

) 

To 


The Bailiff of the Court 
WitSRSAS 


Principal 

Intercsi 

Co»ts 


Tot/ 1 i 


ibe pJamt/ff m the above suit, claims the sum 
of Rs as noted m the marsin. an I 

has proved to the satisfrction 
15 probable ciuse for believing that the defendant 


These are to command you to demand and 
leceive from tiie said of 

Rs IS si/mcirnt lo sitisiy the 

pta iKitTs claim ami unless the said sum of 
Rs IS fonhivith delivered 

10 you by or oh behalf of the said 


10 lake the said into custody 

and io briiz h//n before ih/a Coari, ta order that lie may sAffw' cause »h} he shauM 
not furnish securiiy to (he a 
before (he Court until su 

of, and until satisfaction oi . ' " • * * ** 

(l/veff under my hand and ifte seal of the Cour'. fhi# day of 

ig 


fttifge 


No 2 t 

bECURlTt POR APPEARAhCBOr A DBPSSDANT ARRESTED CERORB 

JupousNT. (O 38, r 3) 

KTitte) 

\S IIERKas at the instance of , the plaintiff m the above sun, 

the dcfenihnj, hij been arrested and brought before the Court ; 

And Hhercas on the failure of (be sai I defendant to show cause why he should 
net furtviah sccutity for his appearance, ibe Coun has ordered him to furnish such 
security . 


• For amendment us Allahsbad vide t»jK% 

» wu low A r f Qt« 




OkoCR lOR COM-IITTAI 0 jU r 4 ) 

TftU) 


WJiexEAS , ItUiuiifTm ihi$ »uii ! a» unde ippl catign to liie Court 

ibit security be laVen for iIk appcartnCc of .the dcrcndaiit, to Answer 

any judgment that may Lc passed AbUnst him iii the suit , ind wlicrcss the Court 
has called upon the defendant (o furn sh such security or to offer a sufficient deposit 
in heu of securiiy, winch he his fidrd lo Jo , H is orJcjci] lint the siid defendant 
be commuicJ to ihe civ I puson uiiii) the decision of the su>t , or 
ifjudsiueot be pronounced agimst him iiid until s-iiisfaction of the decree 

Given under my bind and the seal of il c Court, this day of 

J9 * 

JuJ^e 

No s 

'^TTACHSIBNT DBFOJIB JUDCStENT WITH OruBII TO CAT I. POK SeCUIUTV 
FOB FULFILMBNT OP DacilBE ( 0 3 I, r 5 ) 


The JJaililT of the Court 

WijEBEAS has proved to the salisficlioii of ilie Court that tin, 

defendant m tbe above suit 

These are to command you to call upon the said defemhiu on or 

before the day of 19 till jq furnish security for 

ne sum of rupees to produce and place it the disposal of th 5 

Court when required or the value thc/eof, or such portion of ilio 

value as may be sufficient to sat sfy any decree that nny be pissed ag mst 
bim , or to appear and show cause why he should not furnish security , mid 
you are further ordered to attach the sud and keep the same under 
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safe and secure custody Ae further order of the Court , and you are 

further commanded to return this warrant o/t or before the day 

of iq with an endcrsement certifying the date on which 

ind the manner in which it has been executed or the reason why it has not been 
executed 

Given under niy hand and the seal of the Court this day of 

Judge 


No 6* 

SBcUBtry FOR the Production op Property. (O 88* t s ^ 
iTtth ) 

Whereas at the instance of , the pJainiiff m the above Suit, 

the defendant has been directed by the Court to furnish security m the sum 
of Rs to produce and place at the disposal of the Court the property 

specified in the schedule hereunto annexed , 

Therefore I have voluntarily become surety and do hereby bind myself my 

heirs and executors to the said Court, that the said defendant shall produce and 

place at the disposal of the Court when required, the property specified in ifm said 

schedule or the value of the same, or such poition thereof as may be sufficient 
to satisfy the decree and m default of his so doing 1 bind myself, my heits 
and executors to pay to the said Court at ns order the said sum ofRs Of 

such sum not exceeding the said sum as the said Coiut my adjudge 
Schedule 

Witness my hand at this day of >9 « 

{Signed) 

Witnesses 


To 


No 7 . 

ATTACHMBNf 08PORB JODOitSttT ON P«OOF OF FaiLURB TO 
PURNtsH SbCoritv (O 38, r 6) 


The BailtfT of ih« Court 
Whhrsas the plaimifr m ihis suu has applied to the Court 

'® “P®”, , , 'he defendant to furnish security, to fulfil 

iny decree ihit may bo passed xt^amst him m the suit and whereas the Coun 
o ao 'ThTst" ‘i'' 1 "i'Ki' lis hns fa led 

IL ^,1 ' ' JO" »1UC|. , ,he ,.mper,y of 

Ihc further ortlcr of the rni,r^‘*^ same tttrder Safe anti secure custody until 

»'tt,nTono:t'fe?e ,he ' %7, “ f'uut’n Hits 

»h,g ,, hts 

Gtt zs under my hand and the aeil of ihr Couth this 


>9 


day of 


/udge 

No 8 

Temporary lNjuscTio>«i(o 39 r 1 ) 

(Ti/lf) 

Uwo motion mrde unto this Courtly Pi^, ft, 

for] the pliimiff \ U ^ r’ 1. , f C®'' CoJnscl 

nsjitrr fled f ihi* day ] [ ^ ‘ plaintiff in ihis 

or the wtiilen Staten . ® day of 

of jaadupon licarmsth eCMdcnce of and ‘^n 

• vijcsau 113-31 Horn 1. 11 I R " — 
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aftir liiiiKt atui defeiutiuit ttoi ap/e-^nn^ atiii,zniX also the cvi- 
^Dce of as lo scrvif** of pn»rr<» ofthtr n the defendant C. D.]: 

■ . * ■ • ■ the defendant C, D., 

■ ■ . ■ . ■ ng to he pulled down 

5 • ■ • ed [or m the wriuen 

■ * ' ■ , ' • . _ • ■ ■ canng of this motion 

■. ■ •■'1. aluV of 

, ■. I • • • cd, until the hearing 


Dated this 


day of 


»9 . 


JuAge. 


\}Vktre the injune/.on it taufi/ to restrain the lusotmtion of a note Or btllt the 
Oratnne part of the onier in ly run thus ] 

h out of the 

■ ■ ’ . . * - e promissory 

* ' ■ . 'I * • . ■ , etc, men* 

' ■ * • * * • ■ 1 motion until 


l/nCopjnyhteiies] to restrain the defendant C. D , his servants, agents, 

Oruorktnen, from printing, publishing or sending a book called , 

or any part thereof, until the, etc. 

[Inhere f-iri ‘ I 

defendant CD, • 


to restrain the 
ishingt selling 
and evidence 
.... .....kMiafter specified, 

and also that part 
to page 


[/n Patent eastt\ to 

agents, scevaate and workmen, from makii 
for 7t /'• 


tnem, or nuking any addition thereto < 
[/« eases of Trade niaris] 


• of the respective 

’ ’ mentioned, 

. rf...... ,a.i.titions, or either of 

r subtraction therefrom, until the hearing, etc. 


■ o r .w yt aoiu oy me defendant is the sarne as ilie 

composition or blacking manufactured or sold by the plaintiff A. B, until the, etc. 

[To restrain a partner from m any way tnttrferrmg in the business^ 
agents and servants, from entering 

endorsing or negoiiiiing any bill of • , ...... 

of the pattnCTship firm of B. and It, ana irons coniranmrt j-' ■ x 

and selling, ' i 

promise, a , , 

in the nai * 

the said 

for the pa . ^ .,w.,u«vi. 

promise cr uuu* me, etc. 


C. C. H Vol. I— loj 
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sife and secure custody untd the futthei order o( the Court , and you are 
further commanded to return this warrant on or before the day 

of ]Q na eadcTscment ceriifying the date on which 

md the manner in which it has been executed or the reason why it has not been 
executed . 

Given under ray hand and the seal of the Court this day ol 

’ Juf^ge 


No 6* 

Security for tub Production op Property. (0 33, r 5 ) 

(TV/*) 

Whereas at the instance ol the plaintiff m the above suit, 

the defendant has been directed by the Court to furnish secuniy m the sum 
0/ Rs to produce and place at the disposal of the Court the property 

specified m the schedule bercunio annexed , 

Therefore! have voluntarily become suret 

heirs and executors to the said Court, that the sau 

place at the disposal of the Court when required, ^ r . zi: . 

schedule or the value of the same, or such poition thereof as may be «umaent 
to satisfy the decree and m default of h»s so doinf?, I bind myself, my heirs 
and executors to pay to the said Court at its order the sail sumofRs or 

such sum not exceeding the said sum as the said Couit my adjudge 
Schedule 

this day of I 9 


Witness my hand at 
Witnesses 


{Signed) 


AtTACKMENC SSroBB JUOGNtBMT ON pROOP OP FaILURS TO 
FUBNISU SsCVRlTY (O 38 T 6) 

(TieU) 

To 

The Bailitr of the Court 

Whkrbas the pla m ff m this suit has applied to the Court 

to call upon the defendant to furnish secur ty to fulfil 

any decree that maybe passed aga nst him m the si it and whereas the Court 
has cilled upon the Slid to furnish such security which he has ft led 

Ihe'^siul command you to attach the property of 

'V'tM'V" -eX ■,'r, T safe and secure custody until 

■<> r=-u.n.I.„ 

which It heen'e','™ ',“4or«m<im ccnifjing the d,lc on which and the manner m 
1 theieison vhy u Ins not been executed 

Given under my hand and the seal of the Court this 

/ud^f 


Temporary Injunctions (0 39, r I ) 

{Title) 

Upon motion made unto this Court ly Pi-nri-, m r',. , 

orlheiriltcnstaicn = “iiy nf 

“f 1-^ ^ and 


► VidejiB ii 3 =. 3 iBomL R M^a-A I R 19300001 122 
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support tlicrcof C defendint not aPpturmg , also the evi- 
dence of as 10 service of notice of this nto ton upon the defendant CD] 

. e defendant C D . 

. • to be pulled down 

• ■ \pr in the written 

* . • . , ing of this motion 

■ ■ * • ■ * . . k of 

' I until the hearing 


Dated this day of 19 


Judge 


[I ft ere the tniaiicOon is iOught to rextrMn the ni^olmtion of a note or biU^ lie 
ortitnng fart 0! tj eOuUr mty run thus — ] 

to restrain the dcfenJtnis auJ from parting wiih out of the 

. f • , assigning or ncgoiiating the promissory 

■ * icd on or about the , etev men 

* nd the evidence heard at this motion until 

- ■- o _ • rdcr of ibis Court. 

\Jn Copyright c\Ui\ to restrain the dcfeiultnt C D , Ins servants, ageniSi 

or workmen, from printing, publishing or tending a book called , 

or any part thereof, until ihc, etc 

[Ifhere pifl on!y of o book tt to be teilrottu t\ to restrain the 

defendant C D, bis sec^anis, agents or workmen ftoni printing, publishing, selling 
or oiherwise diposing of such pans of the book in the plaini \ai’ petnion and evidence 
eie] mentioned to tia\e been publubed by ibc defendant as hereinafter specified, 
namcK, tini part oftbe said bool \v( cb u enmlcd and also that part 

wh ch IS cntiiled [or which is contained in page to page 

boih inclusite] until etc 

[/« potent caus\ to restrain the defendant C D Jus 

"iftents, servants and workmen, (rom making or vending any perforated bricks 

f or as the case may be\ upon the principle of the invention in the pUiniifPs plaint 
or petition etc, or wriitcn statement etc] mentioned 

of the respective 
• tnay ^e] mentioned, 
lions, or either of 
il the hearing, etc 

\fn eases of Trade marks'] to restrain the defendant C D , 

his servants, agenis or workmen from selling or exposing lor sale, or procuring 
to be sold, any composiiion or blacking [or as the ease may be] described as or 
purporting to be blacking maouficiured by the pUiniiff A B , in boiiles having 
affixed thereto such labels as ui the plaintitfs plaint {or petition etc] inciuioned, 
or any other labels so contrived or expressed as, by colourable imitation or otherwise, 
to represent the composition or blacking sold by the defendant to be the same 
as (ho composuion or blacking manufactured and soJd by the p]aintiffA B , and 
from using trade cards so contrived or expressed as to repieseni that any compo 
siiionor blacking sold or proposed to be sold by the defendant is the same as the 
composition or blacking manufactured or sold by the plaintiff A B. until the, etc 


{To restrain a partnerfrom in any way interferring sn the business ] 

to restrain the defendant C D, his 
agents and from accepting, drawing, 

endorsin wnilen security in the name 

of rhe omractiDg any debt buying 

and sell g into any verbal or written 

promise, -j, w. - o - „ ar causing to be done any act, 

m ihe name or on the credit of the said partnership firm oi U and D or whereby 
the sad partnership firm can or may in any manner become or be made liable to or 
for the payment of any sum of money, or for the performance of any contract, 
promise or undertaking until the, etc 
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and secure custody until the furUiet order of the Court , and you arc 
further commanded to return this warrant on orbelorethe day 

of 10 with "ttv endersettvent certifying the date on which 

md the manner in which uhaa been executed or the reason why U has not been 
executed 

Given under my hand and the seal of the Court this day of 

*9 » ’ 

Jiiifge 


No 6* 

Security FOR THE Production OP PftopBRiy. (0 33, r. 5) 

{T,tU) 

Whereas at the instance of ,ihe pUiniiffm the above suit, 

the defendant has been directed by the Court to furnish security m the sum 
of Rs to produce and place at the disposal of the Court the property 

specified m the schedule hereunto annexed . 

Therefore f have votuaiatdy become surety and do hereby bind myself, my 

heirs and executors to the said Court, that the said defendant snail produce and 
place at the disposal of the Court when requited, the property specified jn the said 
schedule, or the value oF the same, or such poitton thereof as may be sufficient 
to sausfy the decree , and in default of his so doing, I bind i^sell) my heirs 
and executors to pay to the said Court at its order the said sumofKs or 

such sum not exceeding the said sura as the said Couit m> adjudge 
SeMuU 

Witness my hand at this day of *9 

' (Stgttetf) 

Witnesses 

r 

3 


To 


No 7. 

ATTACHXtENr BBPOP8 JOPOMBNT ON PROOF OF FAILURE TO 
FURNISH SeCUBITY (O 3&, T 6) 

{TtfU) 


The Gailitf of the Couri 
Whbrbas the pUmuff in this sent, hns applied to the Court 

\o call upon the defendant to furnish security to falfil 

any Oecrej: iJnt may be passed against liim m the sent and whcre-is ihe Co,ir, 


No 8 

TsifPORARV IvjUNCTlOXS (0 39, y J ) 

(T-r/*) 

Upon motion made unto this Court « > pi.,j., ^ 

for} the phiniiff A H ^ , rleader ol [or- Counsel 

raittfr filed [ this day ] [ plainiiff m ihis 

or the written Slat eji ® day of 

or -jana „ 


> Vide5<B i<3-3lBomI. R t,4J-A I B 1930 Bom 122 
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if tyitr HQlice mi defeudanl not appearing also the evi- 
dence of as 10 service of notice of this mo ion upon the defendant CD] 

This Court doth order that an injucttoa be awarded to restrain the defendant C D, 
his servants, agents and workmen, from puUing down or suftenng to be pulled down 
the house m the plaint in the said sun of the plainiiif mentioned [or m the written 
. ■ ■ ■ , mu of this motion 

■ • kof 

, ■ . ■ • I until the hearing 

Dated ibis da) of 19 . 

Judge 

[ly^ere the injunct ir louzht to ttUrAtn the negotiation of a note or btU^ tke 
Ordering fdti of the OrUr ftuy run thut — ) 


[IaCof>jfnghtci!e£\ to restrain the defend int C 1 ) , his servants, agents, 

or workmen, from printmu, publishing or tending a hook called , 

or any part thereof until ilie, etc 

[IVktre pirt only of u book u •. t 

defendant C D, his servinis agtnis « 
or otherwise diposmg of su h pans of 

etc} menuoned 10 liave been puhii • • 

namch tint part of il u sa» t bojW '1 1 »<.niiilul niul also that part 

which is Cl luted wluct IS coiuvnc I in page vo page 

Ixiih inclusive] uiu I ei 

[In patent eases\ to restrain the defendant C D his 

igenls, servants and workmen, from making or vending any perforated bricks 
[or at tU Cate may ie] upon the principle of the invention in the pKiniiffs phint 
[Or petition etc, or written statement etc ] mentioned 

of the respective 
. • way be] mentioned, 
lions, or either of 

„i , V -.1. t, - / — - - hearing, etc 

[fn casej of Trade marli] to restrain the defendant C D , 

his servants, agents or workmen from selling or exposing lor sale, or procuring 
to be sold, any composition or blacking [or as the case viiy 6e'\ described as or 
purportiDg to be blacking manufactured by the plaintiff A B , in bottles having 
affixed thereto such labels as in the plaimitrs plaint [or petition etc] mentioned, 
■cn -atiy vAiCt ViAi^a w wi cstowa'c/A vn/.WiW. trt ^barrwfte, 

to lepreaent the cocnpositioo or blacking sold by the defendant to be the same 
as the composiuon ot blacking manufacxuied and sold by the plaintiff A B , and 
from using trade cards so contrived or expressed as to represent that any compo 
suion or blacking sold or proposed to be sold by the defendant is the same as the 
composition or blacking manufactured or sold by ihe plaintiff A B. until the, etc 


[To restrain a parlntrjroni m any way taterferring tn the business^ 

10 restrain ihe defendant C D his 
agents and servants, from entering into any eomraci und from accepting, drawin? 
endorsing Or negoiining any bill of exchange, note or written security m the narne 

ol the partnership firm of B and D , and from contracting any debt fauvini^ 
and selling any goo 
promise, agreement 

m the name or on • 


the said paitnetshij _ , _ - ^ 

for the payment of any sum of money, or for the performance 

promise or undertaking until the, etc ^ niract, 
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Vo * 19 ] ^ 

Appointment op a Rbcsiver 

\Title) 


(0 40, 1. I.) 


\VHERa\s has been attached m execution of a decree 

passed m the above suit on the day of 19 , »n favour of 

, you are he»cby (subject to yonr giving sectirily to the satisfaction of 
the Court) appointed receiver of the said propeny under Order XL of ihe Code of 
the provisions of that order 
1 proper account of your receipts and 
on You will be entiiled 

to remuneration at ihe rate of ^ P^r cent upon your receipts under 

the authority of this appointment 

Given Under my hand and the seal of the Court, this day of ig > 

Judge 


No 

Bond to de given bv Receiver. ( 0 , 40 r, 3 ) 

(TV///) 

Know all men by these presenis, that we, and and 

, are jointly and severally bound to of the Court of 

m Rs to be paid to the said 

ttme be-uag Yoi: v<\.\vch payment, to he made we bind ourselves, and ^ 

m the whole, our and each of our heirs, executors and administrators jointly and 


Dated this 


day of 


severally, by these presents 
tg • 

V/UERSA9 a plaint has been died in this Court by against 

for the purpose of C4e« /««// //v/ // iM</) , ^ , 

And whereas the said has been nppomied, by order 0*“ ®“?''* 

mentioned Court to receive ilie rents and profits of the immoveable 
get in the outstanding moveable property of 'o tlie said piaint 

named 

Now the condition ot this olihgaiion is such, 
shall duly account for all and every ihe suit 
nd profits 

thesa d ’ 

' , the balances which shall from nme to lime 

■ ■ * snid Court hath directed or sbalJ hereafter 

S gned ind deluded Ijy the above bMnde'iTw'the Jji'en'™'” 

.be^™.ol ,beT=nddl"??gboor‘’'‘ '>‘Oc«,r Mo,, 


APPENDIX G 

APPEAL, REFERENCE AND REVIEW 

No I 

Memorandum of Apfeau (O. ai r j ) 

ILe 

abovc-nloied appeals ,o Ihe Coon at from the decree of 

in buit Vo of 19 , dated the dayof ig 

S?ne?> - ‘ following grounds of objectioi to the dc'-ree appealed from. 


.pectively by s a and Sch i of 

5 vide in/ra. 

A d etOad, vide infra 
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til9 


bECORirV BO>D TO CB Gl\BV OS ORDER RStKG MADE TO STAY LXECUTIOS 

OP Decree (O 41, r 5,) 


Tins sccuni) bonJ on sn> of exccjlion of decree cvccuicd l)> 

\'-untsstJh — 

ITi*! ■ die plamtiiT m Suit No of 19 , Iiavini; sueil , 

die defendant, m this Court And a decree haiinc been pissed on the day 

of 19 » tn fiiour ofibe pbiotitr. an I the dcfenJint liivinjj preferred 

an appeal fron the si d decree ta lUc Court, the slid appeal is still pending. 

No* ihc plaintuT decree holder htviog applied to execute the decree, the defen 
■ ' ■ . .. t . and Ins been ca'Ied upon 

• • • ind security to the extent 

• chedule hereunto iniiexcd, 

jnfirmed or x tried byihe 

- „ _ ■ - - . _ . . .V... .^w.diicc uiih decree n{ the 

yippeJJate Court and shad p.i> uhticier may be pixiblc b> him ilicrcuiider, 
and if he should fad therein then in> imouni so pa>\(»lc shill be reatued front 
the properties hereby tnorigaged, and i( the proceeds of the site of the said 
projKrties are insufTicieni to pay iht amount due 1 ind mx leg il rcjircscniatives 
uill he personally liable fo pay the bilance loiliis efftti I execute ihis seciiniy 
bond this da> of 19 

fu/e 

NViiiic sed 1 >\ 


No 3 

Secoriti Bond to bb given during tub Pendency op 
Appeau (O 41 r 6) 

(T./fc) 

To 

Tats security bond on stay of execution of decree executed by witnesseth ■— 
That , the plaintiff ID Suit No oft? .havingsued , the 

defendant, m this Court and 1 decree having been passed on the day 

o{ ig , in favour of the plaintiff, and the defendant hiving preferred 

an appeal from the said decree in the Court, the siid appeal is 

Now the plaintiff decree holder has applied for execution of the said decree and 
has been called upon lo furnsb sccuniy Accordingly I, of ray own free will, stand 

in the sche* 
be reversed 
which may 

. , _ accordance 

with the decree of the Appellate Court and shall pay whatever miybe pajableby 
him thereunder, and if he should fail therein then anyiniouiu so payable shall be 
realized from the properties hereby mortgaged, and if the proceeds of the sile of the 
said propeiiies are insufficient to pay the amount due, I and ray legal representatives 
■will be personally liable to pay the balance To this effect I execute ilus security 
bond this day of i9 

Schedule 


Witnessed by 


{Stgmti) 
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No. 4 

Securitv for Costs of Appeal (O. 41, r. 10.) 

{TtiU) 

This securhy bond for cosls of appeal executed by wjtnessetH 

• • ' " ‘ '7 d! 

. ■ Accortf- 

■ ■ lortgaging 

. msfer ihe 

kr/properires'or any part thereof and to the event of .my default on the part of 

the aopellant, I shall duly ca 

regard to payment of the 
from the properncs hereby r. 

nvoperiies are insufticicnt . . ,v. . » - , • t j 

be personally liable iQ pay the balance To this effect! execute this security bond 

tht« day 0/ 19 

Sche,iule. 

Wtnessed by {Signed) 

\. 

1 . 


No. 5. 

iHUMAttON TO Lower Court of Admission of Appeal. 

(0 4«. r. «3) 

{TitU) 

To ^ ^ 

You are hereby directed 10 lake T»ot>tt that mine abOi'e 

sulb has preferred an appeal to this Court fiom ihe decree passed by yon tnerem on 
the day of '9 

You are requested to send With all practicable despiich all inatertal pipers m 
the suit 

Dated ihc day of nj 

/utige 


No 6 * 


Notice to Rksponuxui or uie Dav ii\bu tor the HtARisr. 
OF THE APPEAL (O 47 r 14 ) 

(nr*.) 


APPEAL from the 
day of jp 


of the Court of 


tilled the 


To 


Respondent^ 



If no appearance 5s made on your 
one by faw amhonzed to act for 
your abseoce. 


Ill this case h's een 
, and that the 

j Jwv... .or ihe hearing of this appeal, 
behalf by yoursri? your plesder. or by soae 
>tm la thisapiwaJ, it will be heard and decided in 


Given under my hand and the seal of the 
day of 19 . 


Court, Ibis 


pud^e. 


• For local amendtitent »« vide tnft 
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J'a 7 . 

NoiicE TO \ 1 ’ak:^ 10 \ Suit not mai e a I’ariy 10 inc \rrc\f. 
rur JOINED n> tukCovrtxs xUr^rosvssT 


(O 41, r. :o) 


(r,tU) 

To 

WiiERE-iE >oj «x<c a piri)* 111 ^uii Ko of 19 . in the Court of , 

a*id u' treat the hat nrefeneJ aa api>cal 10 ihit Cojtt from the decree 

pasted a^ai-.tt 1 1"! 11 the vaii toit a*i 1 it appears to ihit CoJtt that >ou ire mtercs* 
ted >3 tSe tckjh of ihe taid appeal . 

> • , ae ma.lc a ret* 

I il] the 

, . .. t .. won )OUf hehilf 

• • •%. >4 a lUN and at il c ta d ho.r the aiii'cal mil he heirj and decided in lour 

absence. * 

Cues LnJcr ro> han } mi the lealo* the C-iarr rhu <fay of 

>9 

A./aV 


'lE tOKaSDUM <>» Cro,. Onjeen IN (<> 41 re:) 


WiiUKEa; llic Ills prefcrrcti m it> ilic 

Court at froii ihe dc<'tee of m Sun No 

dated the ili> of 19 md ulicrcis c of the day 

hearing the appeal wit served on the on the 

of the files till* memorandum of cross 

under rule 22 01 Order XLI of the Code of Civil Procedure, 190S. and sets 
following grounds of objection to the decree appealed from, namely — 


of 19 , 
fined for 
day 
objection 
forth the 


Appeal No 
ited the 


No 9-* 

DkcrbS in Appbal (O 41. r 35 ) 

KTttU ) 

of 19 from die decree of the Court 0/ 

day of *9 

Memorandum ofappetl. 
ptiunhff. 

Defendant 


above named appeals to the Court at 

in the above suit, dated Ine 


The 

from the decree of ' i„ ' 

19 , for the tollowing reasons, namely . — 


day of 


This appeal coming on lor hearing on the 
hf>fnr» . m the presence 01 

appelliM and of f“ >l>' Kspo"*"'. “ o'dcred- 

Thn costs of tins appeal, as deuded Mo.v, amoun^W » Us ^ ^ 

are to be paid by • 

paid by 


day 

f ‘9 , 
for the 

tre to 


Given under my hand this 


day of 


An^j^e 


• For local amendment in Patna, vide tnfn 
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Coits Appedt 


Appellant 

Amount. I 

Respondent | 

Amount 





Rs. ^As 

P 

I Stamp fo memonn- 
dum ef appeal 

mB 

Sump for power 



2 Do for power 


Do for petition 


1 

3 Service of processes 


' Sem« 0^ processes. 



4 Pleaders fee on I 
Rs 1 


Pleader’s fee 00 Rs 



ToTvl. 

HB 


' 



No 10. 


APPUGATIQN to APPBil. tS FORMA PAOPBRls lO 44 . f 1 ) 


{TUU) 

•,K«t<.nam«l oreseoube accompanying memorandum 
. K« and apply to be allowed lo appeal as 


1 the 

of appeal from the decree 

and true sch.JoI«ofaUlhejIii»eable and immoreable properly 

belonging to tnc mth the estimated «atue thereof 
Dated the day of I 9 

Ao//— Wiere the application is b> the ptainiiiT he 
applied and vras alio eeo to sue in the Court of first lostaocc a* a paupe 


No 1 1 


Notice or tpps^a in foru% pai/fbri* (O <4, r « ) 


(TUU) 

WttSRSAS the above named has applied to be allowed to appeal as 

a pauper from the decree m the above soji dated the day of 

. and whereas the day of 19 . has been fired for 

Bearing the apphcaiion nonce is oereby gired to you that if yea desire to show 
cause wh) the applicant should not be allowed to appeal as a pauper aji opponuniu 
wOl be given to you of doing soon theaforetneau^td date. ^ ^ 

Cn ZU under m> hand and the seal of the Cwir*. this day of 19 


fudgi 


Net 12* 


To 


Notice to show cause wav A csaTiricAfS op apfsal to the King 

IS CoUACII. SHOUIP >OT BB CRAHTEp (0 43. r. 3 > 

{TuU ) 


TaeF no ice that has applied to this Court fora certificate 

that as regards amount or value and cature the above case fulfils the rci^mScaSu 

~ “^ndtlfiton of new fttrm ij A tn \fadras vnde tnfrA 



TiiJ cone or Civil nici^ninr 
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^^5 


of kcc 101 lio of i1 e CoJeof Cuit l^tocetluie, i uf (f>vl u iv oilier* ue v fit one for 
appulto Hit ^fJlCst> in Cojncii 

The (ja> of 19 .isfiKcdfor )oli to thov cause nli> the 

Co^rt thoiU not grant the ccrtilicatc atVeJ for 

Gives unJer tny iun 1 and tre seal of Oic Cdufi, (Ins ilayoflQ . 

AV^/j/rtr; 


No 13 

XOTlCB TO HEsPOsdrht oF APMtSSiOS OP ApPEVL TO TJIU 

Kivc tv Cotvcit (C, -fv, rvj 

(Tif/r) 

To 

WuEREvs lie m the Above ease, 

lias furni<bed the secnni) a-d tiudc tic depoit rcouirc) bv Order \LV, rule 
7, of tl e Code of Civil I'rocedurc 1903 

Take rojjce that i3 e api>rtl of the sii.l fo Hu Majcil) in CounoJ 

rat been admitieJ on il e dav of 19 

CtVBS under nj hanl vnd the seal f the Court, this day of 19 , 

Afxn/rjr 


Notice to snow f'Ausa nitv a rkvibw should sot eb cranteo 

(O -17 f 4 ) 

(Ts/U ) 

To 

Take nonce that las iiphed to this Court for i rev ew of its decree 

passed on the day of ,0 the abovre case The 

day of *9 * '* »>-cd for you to show cause why the Court should 

nor grant a review of its decree tn this case ^ 

Given und'f my h ind and the seal of the Court this day of 

»9 


appendix h 

JVH5C£LLAVEOUS 


/« 


AoREB^enT of Parties as to issues to bb tried 
(O 14 , r <*) 

{Ti/Ie) 

suit are agreed as to the question of 
■■ ■ ■ s and the point at issue between us ^ 

. u 

as Eidnbit in the satd suit js 

ot ^cr »' ./ 

negative \pr aifirmative] ol ■ , 

sum of Rupees 

And 1, the said , 

sum as the Court shall hoiaw — - 
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aforesaid [or that upon such finding I, the said 
etc , etc,] 


Witnesses, — 

1 

2 

Dated Uie day ol i 9 


will do or abstain front doing 

Plaintiff 

Defendant 


No 2 


Noiica OF application POR tub TRANSP'^R of a suit to another 
Court for trial (Section 24) 

In the Court of the District Judge ol No 

of 19 


Where ts an application, dated the 
been made to this Court by 
the m Suit No 

m the Court of the at 

plainnifand 15 defendant, for 

Court of the at 


day of 


19 , his 


of 19 , now pending 

, m which IS 

the transfer of the suit for trial to the 


You Are hereby informed that the day of 19 .has been fixed for 

f the hearing of the application, when you will be heard if you desire to offer any 
’objection to it 

Given under my hand ind the seal of the Court, ihis day of 

19 


Jud^e 


I 


No 3 

NOTICE OF Payment inio Court (O 24, r 3) 
{TuU) 

TaKB notice that the defendint ha> paid mto Court Rs 
iiid siys that that sum is sufficient to satisfy the pUmtilTs claim in full 
-T y , Pleader for the de/endant 
ToZ, Pleader for the plaint ff 


No 4 

NoriCE TO SHOW CAUSE (Gsnbral form) 
{Title) 


has made ipphcation 


To 

Whrrcas the above named 
to this Court that , 

insitucieYon^Oie*^^ warned to appear 10 this Court in person or by a pleader duly 
It oclock in the lorcnoon, to show cause agiins^t the application, Vailme 

wherein the Slid application mil be heard and determined ^ 

Gi% EN under my hand and the seal of the Couri this 
day of 19 . ’ 


fudge 
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No s. 


List of Documents produced by — ( 0 . 13, r. 1,) 

Defendant 


No 

1 Description of document. 

Date, if any, nhicli I 
tbe document I 
bears 

1 

Signature of party or 
pleader. 

t 

’ 1 

i 

4 


\ 

I 


I 


No 6 

Notice to Parties of the pav fixed for Examination of a Witness 
ABOUT TO LEAVE THE JURISLICFION. (O. 18 , T l6.) 

To 


Where \ s m the above suit application has be 
that the cxuninaiion of ^ , 

m ihe said suit may be tahc _ , ’ ' 

shown to the Court's satisfaction that the said witness is about to leave the Coun's 
jurisdiction {or any other good and supeunt cause to te stated ) ; 

C. C. H.Vol.'l— 104 
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TAKE'notice that the exaronmjon of the said witness 
will be taken by the Court_on the day of 19 

Dated (he day of ig 

Judge, 


No 7 * 

CoMJIlSSlON TO EXAiiriKB ABSBMT WITNESS {0 26 rr 1, }8) 

(7V/&) 

Whereas the evidence of k required by the m the above 

suit , and whereas , you ate requested to take the evidence on interrogatories 

[or viva wrr] cf such witness . and you arc hereby appointed Commissioner 

for that purpose The evidence will be taken in the presence of the parties or 
their agents if in attendance, who will be at liberty to question the witness on the 
points specihed, and you are further requested to tnaVe return of such evidence as 
Soon as It may be taken 

Process to compel the attendance of the witness will be issued by any Court 
having jurisdiction on your application 

A sum of Rs , being your fee m the above, is herewith forwarded 

Given under my hand and the seal of the Court, this day of 

* yutis'e 


No 8 

Letter of Request (O 26 r 5 ) 

(rf//e) 

(Heading —To ibe President and Judges of, etc , etc 


Whereas a suit is now pending IL 
and C D li defendaiu \nd in the s 


or «»» /A/ eate Moy he ) 


the in which A B 1% plaintitT 

(t suit the piainufT claims 


{Ahshtief 0/ chtm ) 

And whereas u has been represented to the said Court ihat U is necessarv for iiif 
purposes o( justice and for the due deicrmmaiion of the matiers in dispute beiw^^^,? 
tlwMrlrM Ihitihe fcl o«i„g persons shouU be exarniiicd as wilnesses^ 
touching such matters ihat is to say upon oatli 

£ F, of 
G 

// of 

ho„‘on"'lbk Co’Sr,""'' Jb-rf'Cion of jour 

>s.he of ,hc sa,J Co,„ l.ave ,l.e 

. and for the assistance 

, or Some one 

_ nU such other witnesses 

" 1 requeit you m writing 


Now I 
request and d 
of the said Cou 
or more ofyo 
as the agents o 
so to 
one or 
Court I 
witness < 
reques , 


agenls of ihe ph.i.lilT Md cltfenjanl, ot'sueh of liem as shill, on Joe „o,,„ 
attend such cnmination notice given 


* For local amendment in Pitnv vide lafra 
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And I further ha\e the honour to request that jou wit) be pleased to cause the 
answers of the siid witnesses to be reduced into writing, md all boohs letters, 
papers and documents produced upon surli cxaminaiion to be duly marked for 
tndeniificaiion, and that you will be further pleased to nuiheniicaie such examination 
by the seal of your tribunal, or in such other way as ism accordance with your 
procedure, and to return the same together with such request m writing, if any, for 
the examination of other witnesses to the said Court 

('A’b/r— If the ■ . I \ords "through 

His Majesty’s See" ' ston” should be 

inserted aAer the wi ’’ • . . 


No. 9. 

CoMUISStOH FOR A LoCAL IsVBSTtCATlOS, OR TO BXAMIVB ACCOUNTS. 

(O. j 6 , ir. 9 , 11.) 

{T,tU) 

To 

WherfaS u is deemed requisite for the purposes of this suit, that 1 commission 
should be issued , \ou are hereby appointed Commissioner 

for the purpose of 

Process to compel the attendance before you of any witnesses for the 
pFMuction of any documcnis whom or which you may desire to examine or inspect, 
will be issued by any Court hav ing lurssdiciion on your application 

A sum of Rs .being your fee in ihc above is herewith forwarded 

CtvBN under my hand and the seal of the Court, this day of 

29 



No to 

CoMUisslOK To Mark A PARTITION. (0 26 r 13) 

{TUU) 

To 

sho 

and 

the 

for 


parties You 
liter parly for 

Process to compel the attendance before you of any witness, or for the production 
of any documents whom or which you may desire to examine or inspect, will be 
issued by any Court having jurisdiction on your application 

A sum of Rs being your ^ee m the above, is herewith forwarded 

Given under my hand and the seal of the Court, this day of 


No II * 

Notice to Minor Dependant and Guardian, iO 32 r. 3 ) 

ro 

Minor Defendant 
ttatural Guard an 

Whereas an application has been presented on the part of the plainti fl* m 

* For local amendments in Allahabad, Madras Nagpur and Patna vide 

infra 
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the above suit for the appointment of a guardian for the suit to the minor defendant 
you the said minor, and you* , are hereby required to take notice 

that unless within days from the «ervice upon you of this notice an 

application is made to this Court lor the appointment ol you* u 

some friend of you, the minor, to act as guardian for the suit, the Court will 
proceed to appoint some other person to act as a guaroian to the minor for the 
purposes of the said suit 

Given under my hand and the seal of the Court this day of 

* fudge 


Ho 12 

Notice to oppo:.itb Party op day fixed for hearing evidence 
OP PAUPERISM (O 33. !■ 6 ) 

{Title) 


has applied to this Court for permission to 
tnforifttpaupensnnAtT Order XXXIII of 


To 

Whereas — .. 

institute a suit against tnformtpaupertsM 

the Code of Civil Procedure, 1908 , and whereas the Court 8*es no reason to reject 

day of 19 , 

ch evidence as the applicant may adduce m proof 
any evidence which may be adduced in disproof 

thereof . 


Notice IS hereby given to you under rule 6 of Order XXXllI that in 
wish to offer any evidence to disprove the paupensm of the appl cant 
on appearing in this Court on the said day of 

Given under my hand and the seal of the Court, this 

19 


case you may 
you may do so 

19 

day of 


/u4ge 


To 


No 13 

Noticb to Sukbtv op his Liabiutv uvdek v Decree 
(Section 145 ) 

{Title) 


did on 

for ttj pcrfotmince of an, decres wbich m.ght be pass.j as surely 

defondaur tb, abe,e s.i, and whereas a"decree'’iy'J,S"oV’‘.'hf “* 

Piymrni of '5' ‘•'fwiiant for ihe 

for execution of the said decree against you , application has been made 

^^lAKbnoliceibat yon are hereby requiredonor before ibe 

should not be executed acamst you and if cause why the said decree 

time speoiSed. shown lo fbe satiSa^no-i ofibe Coon a?oSe?'ro'"," 

be forlhwilh issued in lb. l.rms of Ibe said apl,lic«yn '''“'fo” "'H 

Given under niy hand and the seal of the Court. Ihis i r 

’ uay ot 


Judge 


Here insert the name of guardian 


Recisier op Ci%u. Suits in ihc )caf i9 


Scb I. App H ) 


TUB CODk or U\lt PaOCEDUKS. 


(£ 

o 

o 


B 


- y 

o o 
■e. H 
« 
a 

s 



U2ai9i 

dti-pcut. ituiv ia lusjiitvi 

ui]i uini»H o JO 

113 I3UV ^ 

ino3 oiui I ltd luno uv 
I.I03J0 ii.no^V j 
<3JO’U 

jt 3^t put .n]« joj 

U.0 (M iiuit''v 
i3pio JO 3UQ 
uo U3 ,dJt ju 3]r(] 
tl.3idc Ul |U»Ul'<{ Ilf 
|C3 ! Iv JO uo IO>I> JO »U() 
luno Ul io II (u ioj 
tuo lOJ 
3lt(J 
IULpU»J»Q 

jjimiiia 

ilsddt OI SSIUtd JOJ XcQ 
p9nj331 

U0II3V JO asntj aiji u3t(^V 

sniBA JO junoxuv 
sJBinoni’ca 

33U3piS9J JO aOBia 
UOIldllOSSQ 

I 33U3pIS3JJO aOBja 

OOUdu3S3Q 

1 auJij^ 

-1 — 

I lins JO jsquinvj 

I luiqdjo uoUBioasudjo aiBQ 


8 j 9 


hOTZ.--\Vlicre there are Eomerous plaintiffs or namcrous defendants ilc r^imc of the frst pUirtiff only, or tic first dcfcnilart 
only u the case nay be need be entered in the register 

* For local amendment m Calcutta side rn/ra 
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JO 1BI|« JOJ 


I nSULA JO P 9 SJ 3 A 

' .31 pauuguoo 


)U 3 pUOdS 3 H 


)UC]| 3 d<lV 


jcaddc 
01 s9ilJcd JoJ 


atucA JO jonowV j 


sjeinoiUBJ 


Jins 

uo J® J9<lio>*N 


93U3PIS3JJO WBI<I 


93 U 3 pl$»JJ 033 EU 


UOIldli 3 S 9 g 


(cadds JO J3qfun}{ 


(unpnrjotuaui J 0 3JVCI i 


* For addmon of new forms 16, 17 and 18 m Allahabad vide infra 
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THE SECOND SCHEDULE. 

Arbitration. 

Ariiitrjtttut ttt Sut/s. 

I. IS. 500 ] (/) White m any suit all the parties iiilcicsUd agree that 
, , any maUct in diffcicncc btivvccn llicm shall bo 

tiXofSc'.™’ ;cf=.rcd.c.«bU....on, .l..y n,.y, a> a,.y ..„.o 

beiute juagment is (ronounccu. a] ply lo iho 
Court for an orilcr of reference. 

(a) Every such application shall be ttt writing an J shall state the matter 
scuj^bt to be rtfetreJ. 

Scoond ECbedulo — l'ro>.st3rs of be} edu'e a ire tccoinn cr laioi) A I K. 
19:8 Mad 10J5-55M L_ 1 AJ<)-aSU W Jji-Ji M foo (I H).«ii3 ltd Cis 
632 OSjcci of bcl cdule II, IS t) at I lilies 1 aiing iia 'e (cfcicnce mint suck 10 u. 
A I H.ig:SAll fijA-tHyS’)) .V L. j Cas «5>. fins sclicilulc appljcs 

also to cases where parties ■''tend tu refer 10 aibintioi oitl out Court’s mtcricnnon. 
< 1.1 1C 19:6 Cal Ind Cas 6:4 bc'e'ute tl does not eaten I to caccuiion 

pfocccdin„s A 1 . 1 C 1925 Cal 8ij«2<)C 'V N* SW-jsC S59-4J C L J 36- 
^7 Ini Cas. C33 Main proiisio’-s of Schedule U ate only permissive iml not 
compulsQfy or ciiiiMSUTeu I U i<>37lJon 51^5—5111 >Ldw:r) U U 1254 

(F U)Mi03lrd Cas, jifi l'att> sccUi 4 tie .efit c( be! edu'e 11 must comply with 
provisions oi ir. 1 to 16 AIR 10:7 Uom 363i«eil) ip^Mr^Ilom L K 1254M 
10$ trd Cat. 516 l*ro.cdutc uVen order schedule 11 rr^aidin^ m liter converted into 
ote under Arb iration Aci. is wuhout jjtislKii 1 1 A I U lo.O Cil 730-43C I. J 
s9Sm<> 4 lod Cas 1*7 buns of a luWc laturc e i, under s 93 ciiinot be 
referredto arbnraiicn A. t U toij Nai{ iu-6 S LJ *-72 Inl Cas loib 
Provisions of il e Schedule It arc permissive and iici oiai) laii r> A I U loii Omni 
137 - 80 . W b 7i-«d« Ind Cis 40 

Scope— The court can refer to ubufation only nnticis m diiTcrcnce in smt 
Itself, and rot a\l mauets m dispute between ihc pift Cl A I R 1931 709,* 

U L W C66-(i9*t) ’'I W N yjO-fiS Ind Cn o* \ court cm rcsiniit Jikj 
• when an a< non brou|,lii impeaches ijie 

. -lerence 15 ^ L U 5 *» 7 '»lm 3 Cas £64 

• » Itself mval.U g vcs no nt^lus either ns 

an award * • • * ' t * W N 

7 S''^-- 65 ln C 4 CCU. 

tion of a „ . 

necessary parly to the reference 64 Ind Cas 169 An agreement 10 refer to t„ 
arb iration even if relating toan oflice is not necessarily unlawful or opposed to public 
policy but the court must asceitain wheihee U is m violation of ilit iiusig of ii,, 
invtituiion or affects adversely tfte interests of the public AIR 1933 M-ni .jn*. 
15 L W in-31 M L T 52 -(i93')M W N 433=79 Ind Cas 410 Whcjc -i 
pleader signs a reference on behalf of a party but his vahalatnama does not coiutim 
a power to refer to arbitration, the reference is not vahdso far as that panv i« 
concerned 35 C SV N 832 Absence of one of the arburalors at one of tiy 
rneeiings at which nothing tnat*ria! was done, does not make the award invalid 
\. W <;o>; = 6olnd Cas i8l Without the consent of the other party a portion or 1I* 

= *- J = 75-.6 

Where a reference to aTbvtiaUon la a suit is a general one ofllie whole rase ^^i^ 
power of dealing wuh costs rests with the arbitrator 46 Ind C.as 182 An !'£*“■ 
ment of arburauon entered into by his predecessor in title binds the minor 


■ o e 

Cl 7 837-42 M 635=36 M L J 391=0919) M 'V W 23 i =,25 

107. Parties to a pending litigation can not make a reference to private arbiirtT ^ 

without reference to Court 46 Ind Cas 902 , COwfra (1916) t M \v I4 
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M L T 228=33 Ind Cas 67 So where a matter in dispute in pending suit is 
referred to arbitration without the intervention of the Court the reference does not 
faU %v\th\n schediilp " ' • ' 

or compromising 
49 Ind Cas 746 
which It IS asVed 


as per award whether the court does or does not give proper oppoitunities for 
hearing all the objections to the award or whether it i, right or wrong m deciding 
that the obiei'tion put m ’ •he award does 

not matter A I R 19 S2 = {ig2i)M W 

N 433-70 Ind Cas 410 ^ m pursuance of 

paras I and 2 must comply with «ts terms An award made otherwise thin m 
accordance with the auihonty by the order conferred upon them is an award 
which IS otherwise invalid' and which may accordingly be set aside by the 
court under para is A I R *925 P C 393 = 28 Bom L R 217 = 49 
L J 813 = 24 A L J 13 = 43 cl; r4<=53 1 A 1=53 C 258 (P C)“92 
Ind Cis 633 Where parties are litigating for utle and possession of mutt 
in their own right and ihc mutf 1* 
between parties intcres ed cm be re/l 

IS donbuni wbeiher deaih of the « , , - ^ . » •« 

Itself IS enough to bring their agreement to an end 143 Inn Cas ojj-* A* I R 1933 
Sind 68 Reference by unauthorised person is 1101 valid AIR J 933 All 924 
h IS not open to party to an agreement of reference to revoke it after submis 
Sion eaeept for good cause and sufficient cause is not confined to cases cf 
fraud, coercion md undue loftuence 143 Ind Cas 635-A I R 1933 Sind 

68 see nlso A 1 R J932 All 348=1933 A L J 331 Wlien reference is 

made by some of the parties the reference is not a valid one AIR 
1933 Oudh 384-10 OWN 790 Where all the parties and arbitrators 
agree to withdraw reference arbitration should one superseded AIR J934 All 95 
All tbo parties interested agree — Where ihere is no agreement of all the 
panics ai i\ic 1 roe of reference a subsequent aateeme « cannot wake the lefereflce 

val d A 1 R 1926 All 338-48 A 239=24 A f J 335-91 Ind Cas 930 ,86 

-48 ! ] 142 An a vard passed on 

lej o ibe d spute are not part es s illegal 
lad 646—126 Ind Cas 735 Where all uie 
(he reference to arb traiion but the court 
the order of refeiencc is invalid il P L R 

55=* m Ind Cas 328 Ml ihe nirl «>s in«.>r»«>«>/t »II .f._ .. 

bO I L n nil the pirt es 
Qom 24S— 53I) 408—^ 

1927 S nd 339 = 104 In 


Ml ihe part cs interested meant not all the parties to the 

nicrested in ihe subject mailer of teftterwxe A I R 1958 

143 see aUo A I R 


777=5 P L T 239- A 
one whose n^Iiis are nor 1 
Cas 625 


33 = 76 Ind Cas 2-2 Pat 
parties to ihe suit except 
• J 458=103 Ind. 
must be clear 
L J 5*4 = 33 
*s did not sign 
e case sent to 
1 r II . 38 Ind Cas 

we only if all the parties niercsied m 


ihc suit otree 10 the reference Else the order of reference is invalid aeamst a f 
taa>»iiiimdc»ponsiiclianin>alil«&rcn^<!.i ml vsli | anl no decree ?an bl 
biiclnpon d 2,c L J 330-»i C W N 3»7-l. In.1 C»\^° \Coi,n%l„/i 
male an order of relerenee «i,b™i ihe eonseoi of ,11 .hc parifes mcTdmfrhc 
panics who does not appear 47 C cec— ti C L T icne/rr 1.1,1 r,. - _ 
ilsoje M 632-a6 M L / ijS-Jl „acl, V,, i, l '„ ‘ I" ' 

339 ItisaquesiK . i 


339 ItisaquesiK 
45 Ind Cas 321 
to aibtralion, the 
the conclusion that 
against them 39 


V k ir r" A. L I 427=4* Ind Cas 337 A n3tura”guardian 

can on behalf of a minor enter into an arburatioo to bind the minor if it is*^ proper. 
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rea$0[uble ani for the benefit of the minor 44!} 302 = 22 Bom L R 266=s6In(l 
Cis 399 , see also 36 IiiJ Cas 593 A Court cannot make an Older of reference 
to arburaiion unless all the parties interested assent to such reference 
An order of reference nude uuhout sudi assent is invalid and an award 
base! thereupon can be set aside 14 S L R 156=6: Ind Cas 451 . 64 

InJ Cas 321 ,A I R 1924 Cal 353=71 Ind Cas 326, 73 Ind Cas 2o2 = A I R 

1933 Mad 503=44 M L J 3 i 9=I7L W 424=»(i923) M \V N 296=32 M L T 

(H 0298 = 73 Ind Cas 202 , A I R 1 92 5 Mad 621 = 48 M L J 142 = 21 L W 
498-(I92-) M W N 97 = S6 Ind Cis 839 , A I R 1925 Mnd 1209=50 M L J 
100 = 32 M L W 393“{‘91S) 'I W N 744=9t Ind Cas 313 , A I R 1929 
Lah 477= itg Ind Cas 235 “ Parties interested in the suit" need not be restricted 

to persons against whom relief is claimed A person against whom no relief is 
claimed mi) be interested in ihe result of ihe suit AIR 1925 Mad 621=48 
M L J 142=21 L W 498 = 86 Ind Cas 839 Some parties not joining in 
making reference docs not make anard invalid or inefTeciual as between 
the persons making the reference A I R 1921 Nag 176=71 Ind Cas 860 
”■ ' • aust as 

■ =isS 

. agree 


any reference to the guardian aihUm of the minor the other parties to the suit 
rcier their disputes to arburaiion ih: twarj cannot bind (he minor A I R 1930 
All 646 =(i93o) V L J 923- 128 Ind Cas 437 Ii 1$ a eiuestion of fact whether any 
particular person is interested in ihe speciHc livpuie referred to arbitration or not and 
that (]uestion is to be decided from the whole circumstances of the case and the Court 
« not merely 10 be guided b\ the wmicn sntttntMs 124 Ind Cas 374= AIR 
I >30 Sind 256 sec aUo \ 1 R 1929 All 763=52 <s S4 The award binds parties to 
the reference even if some of the panics imcrcsied were not parties thereto 10 P L 
T 53^115 Ind Cas 680 An award noi coniemplated or authorised by the order of 
reference is an invalid one and the same arburaiion cannot be held as to matters 
within the jurisdiction of the Court and matters without the jurisdiction of (he Court 
between iho patties to the suit and between them and other persons and partly upon 
an order of reference and partly under an agreement A I R 1925 P C 293 = 28 
Bom L R 217 = 49 M L J 812-43 C L J 14 = 27? L R 35 = 1926 M W N 
96 = 53 I A. 1-53 C 258 (P C)=92 Ind Cas 633 


in 

192 

102 

Un 


any • 

the 

himself from subsequent proceedings he is not imercsied in the su t A I R 1925 
Oudh 201 = 80 ind Cas 821 Where a Judge refers a case to arbitration 
without th“ consent of panics miercsted he exercises a jurisdiction not vested 
in him t>y law AIR 1925 Mad 1209=50 M L J 100=22 L W 39a=9t 
Ind Cas 313 No private ref rence to arbitration can be allowed unless 
consented by • 9=33 C W 


N 390=1041 inager of a 

joint Hindu sons unless 

the fathers one in bad 


faith A I R 1927 Lah 362 = 8 Lali 693=9 Lah L J 569=104 Ind Cas 202 The 
section is not mandatory but is permissive The Court roust keep control over the 
proceedings 0 ily where tl e parties apply to the Court for an order for reference A I 
R 1924 Pat 488 = 3 Pat 443= (>924) I at 110=6 P L T 122 = 3 P L R 52 Civ =81 
Ind Cas 9'54 Parties must agree to mike a reference to arb tration otherwise than 
under orders of a Court A I R 1O25 Nag 203 = 83 Ind Cas 22 Reference 
to arburaiion onl) by parlies interested m subject matter m difference is good A L 
U 1934 Pat 19 Reference by one partner is not good j6 C W N S=A I R 1932 
Cal 343=ij8Ind Cas 386 , see also 34 Bom L R iii2 = A I R 19^2 Bom 516 
An attorney of a firm can not refer in the absence of a special authoriiy When 


C C H Vol. I— 105 
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M L T 238=33 Ind. Cas 67 So where a matter in dispute m pending suit is 
referred to arbitration without the intervention of the Court the reference does not 
fall wiihm schedule IJ, but the award may be recorded as an agreement adjusting 
or compromistng ’ ’ 

49 Ind Cas 746 

which It IS asked , 

Ind already referred the matter in dispute m the pending suit, it amounts to a request 
to make reference to arbitratoi ’ . If an order 

of arbitration is made by the Cou and one of 

the Aefendant ms legnl 6* Ind - the decree 

as per award whether the court does or does not give proper opportunities for 
hearing all the objections to the award or whether it i» right or urong in deciding 
that the obje^'tion put in w^s not a proper application to set aside the award does 
not maiter A I R 1922 Mad 429*=>S L \V M L T S2=(l92i) M W 

N 423-=7ohKl Cas 410 Arbitrators acting under an order made in pursuance of 
paras 1 and a must comply with its terms An award made otherwise than in 
accordance with the authority by the order conferred upon them is an award 
which IS 'otherwise invalid" and which may accordingly be set aside by the 
court under para 1? A 1 R 192S P C 393 «28 Bom L R- 217 = 49 M 
L J 8r2 = 24 A L. J I3»43 C L J 14 = 53 * A l=53 C 258 (P C)«92 
Ind Cas 633 Where parties are litigating for title and possession ofmutt 
111 their own right, and the raut/ i‘ 
belween parties interested can be ref » 

IS doubtful whether death of the , « ^ . o 

Itself IS enough to bring their agreement to an end iAilno Cas 035* A I R 1933 
Sind 68 Reference by unauthorised person is not valid AIR 1933 AH 924 
It IS not open to party to an agreement of reference to revoke it after submis 
lor good cause and swtficient cause is not confined to cases cf 
fraud, coercion and undue influence t43 Ind Cas 635-A I R 1933 Sind 
68, see also A I R 1932 All 348=1932 A L J 33» When reference is 
made by some of the parties the reference is not 1 valid ooe AIR 

J933 Oudh 384-10 0 W N 790 Where all the panies and arbitrators 
agree to withdraw reference arbitration should one superseded AIR 1934 All 9S 
All the parties interested agree — Where there is no agreement of all the 
parlies at the time of reference a subsequent tereemciit cannot make the reference 
valiJ A I R 1026 All 238-48 A 239 24 A f J 235 9> In'* Cas 930 86 

Ind Cas 8}9-A I U 19 25 Mai 6-1-48 M I J 142 An award passed on 

reference to which all the parr es in« rested in the I spate are nni parties s illegal 

and aho lid he set as le \ I R 1930 Mad 646=136 Ind Cas 735 Where all ihe 
parties to tl e proceedinj, do not jo n n the reference to arbitration but (he court 
passes an order of reference aU (he Same the order of reference is invalid 31 P L R 

nt not all the parties to the 
3f referenece A I R 1928 
' ■ 5 343 , see also A 1 R 

* • * at 33=76 Ind Cas 2-2 Pat 

all parties to the suit except 
• 19-45 C L J 458=103 Ind 
■' nust be clear 

I. J SM-S3 

■ am not Sign 

case sent to 

■ ■ . I r 11 1 

_ »nly If all the parties interested in 

of reference is invalid agamsi all 
L . ^ . not vail I an I no decree r.in he 

based upon 11 =! C t. J 3W-a> C W N In.1 Cas 095 A Conn Anno! 

make order of reference ssiibnul ibc consent of ail Ibc names inclndinn ihc 
names wbo does no, appear 47 C S«-3I C L J 150=5; Ind Cas “aaA 
also 42 M 632 = j6M h ) 538=51/01! Cis 155,43 Ind Cas 169=37 C L I 
^ wif ^ i?”i inletestcd m the hnganon 

45 Ind Cas 321 ^^cfc some of thedelendants to a ®utt do not join in a reference 
to arbitration, the Court should examine the facts of each case before cominc to 
the conclusion that the arbitration IS invalid since no reliefs may hate been claimed 
against them 39 dk 489 = 15 L / 427-41 Ind Cas 3>7 A natural guardian 

can on behalf 01 a minor enter into an arbitratioa to bind the minor if it is proper. 
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reasonable an! for the bcnctlt of the minor 44 D 202 = 22 Bom L R 266=56101! 
Cis ^00 , see also 36 Ind Cas 593 A Court cannot make an older of reference 
to arbiiraiion unless all the parties interested assent to such reference 
An order of reference made wiUiout such assent is invalid and an award 
brse! thereupon cm be set aside 14 S L R 156=61 Ind Cas 4Si 1 64 
IdJ Cas C'! , \ I R 1924 Cal 353=71 Ind Cas 326 , 73 Ind Cas 202 = A I R 
1023 ^fad 502 = 44 M L J 3)9=17 L \V 424=*{l923) M W N 296=32 M L T 
{H 0)298 = 73 Ind Cas 202 , A I R 1925 Mad 621=48 M L J 142 = 21 L W 
495 = (192,) M W N 97 = 86 Ind Cis 839 , A I R 1925 Mad 1209=50 M L J 
100 = 22 M L \V 395“(l92S) M \V N 744=91 Ind Cas 313 , A I R 1929 
Cah 477=119 Ind Cos 235 Patties mtcresied in the suit need not be restricted 
to persons against whom relief is claimed A person against whom no relief is 
chimed mi> be inicrested in the result of the suit A I R 1925 Mad 621=48 
M L J 142 = 21 L W 498 = 86 Ind Cis 839 Some panics not joining m 
nuking reference docs not make iwird invalid or ineffectual ns between 
ihc persons nuking the reference A I K 1921 Nng 176=71 Ind Cas 860 


rt I K igjoLah 523 = 31 I' L R 192=12* Ind Cas 100 A guardian id UUniioi 
the mu or a'one can represent the minor m all proceedings in that »uit If without 
• jthcr parties to the suit 

11 nor AIR 193° 

. « 4 m of fact whether my 

J arb tration or not and 

tbit question is to be decided frorn ihe uh Ic circumstances of the case and the Court 
IS noi merely to be ^uiJed b) tic vniicn stvtemcnis 124 Ind Cas 374= AIR 
I <30 Sind 256 see also A I R 1929 Ml 763- >2 A 84 The award binds parties to 
the reference even if some of (he pan cs interested icre not parties thereto 10 P L 
T 53=US Ind Cas 680 An award not coo emplated or auihor sed by the order of 
reference is an 1 ivalid one and the same arbiirauon cannot be held as to matters 
w (bin the jurisdiction of the Court and matters wiihcut the jurisdiction of the Court 
between ibe parties to the suit and between them and other persons and partly upon 
an order of reference and partly under an agreement A I R 1925 P C 293 = 28 
Bom L R 217=49 M L J 812-43 O L J 14=27 L R 3S-1926 M W N 
96-53! A 1-53 C 2j8(P C)-92lnd Cas 633 

One partner of a firm has no power to enter into an agreement (0 refer a matter 
m dispute to arbitration on beball of a firm unless all partners join in it AIR 
1926 Lab 91 = 7 Lah L J 603 = 92 Ind Cas 705 see also A I R 1927 Mad 1154— 
102 Ind Cas 2, 118 ind Ca$ 906 AIR loto Sind 4o=n7 Ind ris aJij. 


Oudh 201 = 80 Ind Cas 821 Where a Judge refers a case to arb 
without the consent of pirties interested he exercscs a junsdiciion ro 
m him ly law A I R 1925 Mad 1209=50 M L J ioo=22 U wiics 


private ref rence to arbitration can be 


Ind Cas 3'3 
consented by 

N 39o=io4l iMde 

joint Hi idu 1*^11' , 

the father s ■« Vl| u • 

faith A I R 1927 Lah 3625=8 Lah 693=9 Lah L Jv<|^=l04l 
section IS not mandatory but is permissive The Coat fBIMl kc* 
proceedings o ily where tl e parties apply to the C 
R 1924 Pat 488=3 Pat 443-=(ig24) 1*31 iio=6^P 
Ind Cas 974 Parlies must agree to mike a ■" 
under orders of a Court A I R 1925 > ^ - 

to arb tration onli by parlies mtercsied irj sul a l 

” 1934 Pat ig Reference by one parinercs * rfC 

*' 343=ij8Ind Cas 386 see also 34 L 


Cal 


An attorney of a firm can not refer in the ■« 

C C H Vol. 1—105 


rt can, 
irators 
uT A t 
o Where a 
ider 'o that. 
, being filed 
js mandator) 
nohtninn 
reasoml 

C M 
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reference IS midc by some of the pnriners K is bimliHg oo them 134 Iml Cns 99, 
see also 1931 A L J 442=* A I R 1931 All 4 j 3 ’=>J 3 l»<l Cis 31 

Matter of difference — A dispute implies in assertion of a riohi by one 
parly and a repud ation thereof by another AIR 1921 Cal 342 = 33 C L J 

54S=s64lnd Cas 798 A mere fidure to pay claim amounts to a difference betii^en 

the pa'ues to a submission, A 1 R 1924 Smd 105=178 L R 15*80 Ind Cis 
969,seealsoA I K 1924 Sind 117=17 SLR 86=80 Ind Cas 1007 Where 

the parlies agree 10 refer all disputes o it of a contract, the right to submit is not 
exhausted thouvh one dispute is finally decided Successive disputes as they arise 
can be referred and successive awards passed 24 C W N 775=60 Ind Cas 195 
Existence ol difference or dispute IS esscniial condition for arburator s jurisdiction 
A I R 1931 Horn 164=33 Bom L R 51 = 130 Ind Cas 588 Any agreement 
ascoiuempli cd hy Scheduleir para I regirJiug matters in dillerence between the 
parties shoulj be set forth clearly m the form of tssues AIR 1930 All 319’= >25 
Ind Cas 583 There is no provision in Schedule 11 providing for reference regaiding 
future disputes A I R 1930 All 319=125 Ind Cas 583 Whether or not the 
Court can legally ent^uire into any question on which the parties jo n issue is a 
dispute coming under para l 
26=29 C \V N 886=87 Ind C 

to panuion and the parties , _ . , , t t> 

allotment between them these matters cai be referred to arbitration A 1 k 1927 
Pat 135 = 7 P L T 739=95 Ind Cas 321 


What matter can be referred to arbitration —Judge can not allow arbitri 
tion regarding a dispute relaung to the genuineness of a will in a probate pr^eedmgs 
pending before him A 1 Ri9joA.tl 840= 1930) ' E J I584“l281nd Cas 817 
A suit which relates to persoual rights between ibe parties cogn ruble by civil court 
cap be referred to arbitration AIR >930 Sind J9j«ai2i Ind Cas 164 An 
executor can not mala a ly reference to arbitraiion againsMhe term* of the will 
A 1 R 1928 Cal 275-32 C W N 108- 107 Ind Cas 70 Though a will directs 
that a legatee shoull take liis share on aiiiimng a particular age the deciston o( 
the arbitrators appjinie 1 by other Icgitees an! executors empowenng the legatee 
to lahe his sliaie before the pariicuhr age is vali 1 AIR 1928 Pat 7 = 6 Pat 
556=109110 Cas 821 A court can »ot refer in arbitrators a proceeding in insol 
vency 50 p R 1916— 135 P W R i9i6=t$i P L R i9io=34 Ind Cas 549 
Suit cog mile b> a Civit Coier u ider Civil proce Jure Code rniy be referred to 
arbiratoi A I R igiC S il 1 8- oS L R 116-98 InJ Cas sSO . see also A I 
R ipjo b it 19; 131 lid Cas 164 A cr m nal complaint cannot be referred to 
arb iration and the a \ar i iolfo vmg u cannot be made a rule of a civil court AIR 
1929 Lah 394^(1929) Lab 47«=3'> P L R I22 = ii Lah L. J 89=116 InJ 
Cas 215 


Application shall ha jn Writing — That the application shall be in writing is 
not a mandatoiv provision AH the parties need not sign the application It is enough 
if U IS proved that all the parties consented A 1 R 1928 Mad 48 = 105 liid Cas 
105 , see also 27 C 6 j . 43 C 290=43 I A 1 = 20 C W N 137 = 30 M I, J 67= 
14A L.J 97=igM L T I03 = 23 C L J 130=18 Bom L R 303 (P C)=32 
Ind ' as 161 Oral statements bj the par'ics or iheir pleaders recorded by the 
court IS an agreement 111 wriling and supplies the place of a wrilten applicaiion 
by ihe parties or pleaders A I R I9’4 All 540=46 A 208=27 A L. J 67 = 79 
Ind Cas. 816 . see also 38 Ind Cas 226 If the parties want to have the award made 
a uecice of the Coin they have to get the award reduced to writing and to be filed 
m Court A I R 1924 Rang 60=2 Bur L ] t63=70 Ind Cas 742 Where a 
reference IS not signe 1 by one of (he panics , but IS signed by his son and verified 
by his plea ler an 1 he himseirappeared before the arbitrator the award is valid A 
1 R 1924 All 437 = 84 Inl Cas 640 , see also A I R. 1927 Lah 362 = 8 Lah 
693 = 9 Eah L J 569—104 Ind Cas 2or Clause (al of pata 1 of the second Schedule 
IS not nitrelvdirccinry but il c par les are estopped from raising ihe pica tint apph 
caiioi lor rc/crcncc wis not 111 iiri t g m order lodcfeat ihe enure arb iration pro 
ccedi g an 1 ihe awar 1 f'llowm^ It wl ere the matirr hul advanced a siagc further 
nil 1 ih'* ord-rln 1 aciuilli b c I made AIR i9'>4 Ou !h 40o=iiO L. J 142 = 78 
Ind Cas. 378 A wri icn applica ion to refer a penJi i' suit 10 arhiiraior is not nrrrs 
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roi by i! c icfcrc-.cc. 133 Ind. Cas 

All :42 


291-1931 A L J. too-A I R 1931 


A'xanl— Where ihc T\k\rd is according to Tgrccmciit it is vilid though 
i''M-i,)lcie, A I U 1929 Lih S31 — 117 Ind Cis !i9 Coufi his no jurisdiction 
0 refer dis,iJic oi a^irl tnide bj irbiriior ouisilc Court so is as to modify 
award It his either to tile it or 10 dismiss apnhcation for filing award A. I R 
19:9 SmX 107-23 SLR 31‘)«>>i6 Ind Cas 102 An irbiiraior, leading 
a Icier eicatuall) rejected as evidence. 11 not prejudiced by the letter, 
a-J IS not gui (V of any ntsconduct and as such his award cannot be set aside 
\ I R. <9:3 Uo-n. SS'"3^ L. K 90-108 Ind. Cas 18 The forms and 

s epi for a refere cc to irbiUation ind for the award made by the arbitrator 
to be embodied in the decree of Uie Court, must be complied with Where the 
pctiiton of compeomise does coi conumplale any award to be made by the arbitrator 
and to be cuboiied in the ju igment of the Court provi.ions of Sch lido not 
apply A. I IL 19:8 Cal toS — 46 C 1 J 3)3-lo6 Ind Cas 509 A Court 
retcinag a matter to arbtitaiion ai the request of some only of the parties, acts 
will out junsdution and if an award is pissed on such rclcrcncc, and a decree is 
tiasvcJ, a revision lies. A 1 K 1927 AIL S63'"49 A 812-35 A L J. 606-102 
Ind Cas. 3j^} Apidicaiian to (ile an award is not a suit. A I R. 1927 Sind. 
: *■« ‘ ‘ \n award is final and cannot be quesimncd 

. ‘ vs a Of apparent illegality 1917 U B R. 

- 4 ' 1 . 1 . * It pending in Court iiaving jurisdiction 

• ■ , • . without Courts* intervention but award 

cannot be filed eiUier under belt II or Arbitration Act A I. K 1921 Smd 65-16 
S. L R >74 vF li)-8t Ind Cas 653 


Appaintmcnt 


of arbnra* 


2. SOTparatl 'ihc arbitrator shall 
be appointed in such manner as may be agreed 
upon between the parties. 


Soope— 'A pleader cannot 4 

clients, without insiruenons 

subsiiiulon A. I IL 1922 Nag . . * . « 

879 A pleader can refer a • 

sttengUt ofhis vaialdlnamj * . j . 

a pleader a party apponus himself as itbiiraior without auinoniy ana mat party 
joins In the leferer , ’ ’ der's conduct is 

objectionable /Si/ ‘ part of all the 

parties are absolutely c . 635 


3 [S. 503.) (0 The Court shall, by order, refer to the arbitrator the 
nMpr of mallet in difference which he is required to 

determine, and shall fiic suc.b time as it thinks 
reasonable for the making of the award, and shall specify such time in the 
order. 

(a) Where a matter is referred to arbitration, the Court shall not, sa\e m 
the manner and to the extent provided in this schedule, deal with such matter 
in the same suit. 


. ■ ■ • ' ’ *5(1011 as to restilu 

between the panies 

- 1 and the Court can, 

on the whole award of the arbitrators or on the facts determined by the arbitrators 
decide whether or not u should exercise us discretion in favour of the plalnnlT A I 
• Lah L J 105=12; fnd Cas 610 Where a 
Sell II It shoul I pass an order 10 that 
' avard and also for objections being hied 

,» > 1. ' — , , „ The provisions of para 3 is mai datory 

To leave the arbitrators collectively with a free hand as to iiree subject to no limitation 
by the Court, is exactly what the Act is taking measure to avoid A reasonable 
time must be fixed for the making or the award A 1 R 1913 Cal 310=270 W N 
420—80 Ind Cas 4S9 , Sec also 14 A 347 ; 30 A 139 , 13 A 300 (P C )==l8 I A 
SS Court should appoint a dale to malm the award Where it does not do so, but 
hxesadatc for the filing of ibc aovard in award made before hut filed beyond 
the date cari be received 5 0 L J 205 — 46 Ind Cas 324 see also 37 Ind 



THE CODE Of Cl. I PiOCSDLKB. 


ISch U, Para I 


reference li I' ^ * )inc of ilic (nrincti i * Ij « tlicni IJ4 ^ 9"^ • 

see nlso 1931 A 1 J 44’- \ I K 19J1 AU 4,3-133 li»‘J Cis 31. 

Matter of di£f 'ronco — \ dupo c iinylit* m asjcrnoi of \ n^hi 
pariy nn>l a rci u 1 i' >0 ihcrcof by anoihcr A 1 U. 193 * Cnl 345-33 C L J 

545-64 liul Cis 7> \ mere fiilure 10 pi> rliim amwi Ji» 10 a JiiTcrcncc uct\vcca 

ihc paMics to 1 subiiiiisiot), A 1 R 105-17S UR rj-./Oinil 

A) st-ciUoA I K i;24 bint n?-i7 b L. R fi6-So InJ Cis looj NVherc 
il c pir ICS i|.rrL to refer all disputes 

i.xl Hik c 1 il nU|.li OIK. tl s|iiilc IS It iil'y de ' ' , 

• ill lie referred and sue. essut awir Is p 

1 \ s I < I litf ftr ct or dispute IS cssmi ^ ^ ' 

All , IIK« 164-34 am L R 4I-«3 oI »1 Ca» P Anpgreement 
as<i , I 1 I > ScheduU II j>ir» « rei* ir ItiijT in»Hcrs 111 difiercncc beiwccn ihc 
panics si M lie SCI forili clc\«Iy m ihc form of A 1 R. 193° All. 3i9— 

Ind C-is ,1- I litre is no provuion 10 bcht luk n piov»Ji»5 for rcfcrcuce rcgiruini, 

rolute , I, A r R igjo All HI- 155 '"'I Cii 583 Whcllier or noMlic 
Cooti can ciK^uirc into mv tiuesuon on wlncU ihc parties jO n issue is a 

dispute conn i|, imter pin l * ' 

26-29 C U \ b 6-87 Ind C 

10 paruuon an I il\c names , , , ,> 

allotnieiu liei ween them iliise nmtcfs cm be referred 10 arodraiioji A I K. tO '7 

Pat 145-7 P I 1 749-9) Ind Cas jai 

Whnt matter can •;*..* •*..*. ’ . arbiin 

lion rcgtrdmt, a dispute * ' ccedings 

pending before him A • « » »■•!. as ei? 

A suit nlueh rel ites 10 ••• . r, * •.- -» -r vil court 

can be rcferretl to irbiirnion AIR *930 Sind J95-I2I |n1 Cas. I&4 A|J 
caecuior can no nuke xiy reftrenee to arbiiranon ag»»n»l ihe krms oniie will 
A 1 R 1928 Cal 7)-32C W V 108- 107 Ind Cas 70 Though a wdl dirccis 

lhai a legatee shoul 1 like tus sliar<. on anainiiig a pariicuiar afcc, ijic decision Oi 
the arbitraiors appjinie I b) other legatees io<I etc uiors cmpowcniig the legi^iee 
to take his slnre befjro the |>iriicular age is vah 1 A • R 19*8 Pu 7 — 6 Pat 

Sj6«iot)lal Cas 8ji A court cannoi refer lo arlMiriloti a proceeding m msol 

veacy 50 P H igi6-ii4P W R 1916-141 P L K l9»6-34 InJ Cas J49 
Sun cOb 1 z 

arbitral o • 

R 1940 Si • 

arb traiioii ^ ' 

1919 Lah 3g4-(i929) Lah 471—30 P L R 122-11 Lah L. J 89-116 Ind 
Cas 215 

. . Ill writing 1$ 

» • ft IS enough 

f ^ • >5 Ind Cas, 

105 , see also 27 C 61 , 43 C 290—43 I A 1 — 20 C W N I37-30 M L J 67- 

14 A L J 97=19 M C T 105=23 C t } 130—18 Bom L R 305 (P C)-32 

Ind t-as 161 Oral staiemenis by the panics or their pleaders recorded by the 
court IS an agreement in wriUng and supplies the place of a written application 
by the parties or pleaders A I R I9’4 All 540-40 A. 208-27 A L. j 67-79 
Ind Cas. 816 , see also 38 Ind Cas 226 If the parties want to have the award made 
a decree of the Court they have to get the award reduced to wniing ai\d to be filed 
in Court AIR 1924 Rang 60—2 Bur L, J 164=79 Ind Cas 743 Where a 
reference IS not signe I by one of ihc parties , but IS signed by his son and verified 
by his pleader and he himself appeared before the arbitrator tlie award is valid A 

I R 1924 All 457 = 84 Ind Cas 640 , see also A I R 1927 Lah 3A2-8 Lah 

693— 9 Lah L J 569— 104 Ind Cas 202 Cliusc (a) of para i of the second Schedule 

15 not merely directory hut the par'tes are estopped from raising the plea that apph 
cAiioi (or reference wis not m uriing m order lodefeat ihe entire arbitration pro 
ceedii g ami die award fallowing It where the matier had advanced a stage further 

. . 142 = 78 

* neces 

* • M M r actual 

6=1931 

. ■ • . • , he IS 
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not bounj by ihc reference Ind Cis 39 l=-l 93 > I J loo=»A I R 1931 

Ml 24* 


AvTArd — \\ here the i«ird is iccording to ii,rccmciit it is vihJ though 
incoUidcic AI li >929 Lih 33rati7 lil Cis Court his no lurisdiciioti 
to refer dispute on n»irl mide by nrbi ritor ouisilc Court so ns ns to modify 
Award It bns either to file It or to dismiss appliciiton for filing nwtrd AIR 
59:9 Slid. 107»33 SLR SW-tiS Ind Cns to2 An atbiiraior, leaiiing 
A Ic ter cnentuAll) rejected as evidence is not jircjudiccd bv the letter, 
Ar^l IS not guilty of any misconduct and as such his award cannot he set aside 
A 1 R. 1923 Uo-n SS’"uO L. R i}o»ioS ind Cas 18 The forms and 

steps for a referc ce to arbitration and for the aw ird made by the arbitrator 
to be c-nbodicd in the decree of the Court, must be complied with Where the 
r-ttiiian of comptoniise does sot conumpUte any award to be m ide by the arbitrator 
A&i to be cnibodied in the juigment of the Court provisions of Sch II do not 

apnlj /V 1 R, 1923 Cal ioS»40 C I J 353'“to6 Ind Cas 509 A Court 

rcicrnng a mailer to aihutation at the re (ucst ol some only of the parties acts 
uithoji junsliLtioa an! if an award is pissed on such reference and a decree is 
liisscJ, a revision lies A I R 19J7 All 563 = 4; A 8i2=*2S V L J, 606=102 

Ind Cas 3 j 6 Apphcaiion to 6 c in iwird is not a suit A I R 1927 Sind 

)oj = i 9 S LR 202 = 99 Ind. Lis t73 An au irJ is fit il and cannot be ((uesimocd 
except upon such grounls at corrupt on or appircu illegality 1917 U U R 
36= }4 Ind Cas 622 I'urues to a suit pending in Court ln\iig jurisdiction 
Can refer the subject matter to arbitration wiihout Courts i iicrveiiiion but award 
Cannot be filed cuh'f un kr bcli II or Xibuniion \ci \ I U i9'l bind 65=16 
\ L R 174 vF U) = 2 tlnd Cas 653 


Appainimcil of arbiira 
lor 


2 IS 507 para t| Ihe arbitrator sliall 
be apiiotiited in such nun icr as may be agi'ced 
upon between the parties 


SoopO'— A J leader cannot revoLe the appointment of arbitrators nude by Ins 
chcnlt) without n sinjcnons from the client, and appoint a tew arbitrator in 
wbsitiuton A. I R lyaj Nag 39*5 N L J 229-18 N L R 140-65 Ind Cas 
879 A pleader can refer a matter to arbitration without special authority on 
strength of his vul lU/fiui/u A I R i93oSind J90— I23lnd Cas 694 Where 
a pleader a party appoints him>slf as arbitrator without auihoniy and that party 
joins in the reference, neither such reference nor the pleader's conduct is 
objectionable Utf In the section of arb initon good fiuhon the pan of all the 
panics are absolutely essential A I R 1933 Sind 68- 143 Ind Cas 635 


3 [S 503.] (t) The 

Order of reference 


Court shall, by order, refer to (he arbitrator the 
matter in difference which he is required to 
determine, and shall fiic such time as it thinks 


reasonable for the making of the award, and shall sptcify such time in the 
order. 


(3) Where a matter is referred to arbitration, the Court shall not. save in 
the manner and to the extent provided in this schedule, deal with such matter 
in the same suit 


IIOI 5 

as ( , 

on 

dec -w . - , 

• 105— 125 Ind Cas 610 Where a 

U 'houll piss an or<ier 10 that 
- _ ■ also for objcciions being filed 

A I R 1929 Mad 789— l33liMi Cas 5 lie provivions of para 3 is mai datory 
To leave the arbitrators collectively with a free I and as to iirrc subject to no limitation 
« leasure to avoid A reasonable 

• ■ 1 R 1923 Cal 310 = 270 W N 

• « ■ 139 . 13 300 ( 1 ’ C) = iS I A 

33 - k Where It does not do so, but 

fixes a date for the fil ng of the award an award made before hut fled btyond 
the ‘late can be leccived SOL} "05—46 Tnd Cas S’a . sc* ifso j7 ina 
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IScU U. Para I 


rcfcfcijrc % im i <4 c of tlic |)irmcrs kbiliiij^nn ilicin I3< !» ! Cn O') 
.fPtlsQi93iA 1 I I I< I9JI AN 4 Cis 31 

Matter of diff rence — \ iRipl i-s za asscnioj of a rj^hi bv one 

party in I a rc[ul jt in thereof by another A I K 1921 Cnl 343‘»J3C L J 
545064 hid Cis 7 ) \ mere fiilure 10 pi> claim amouiK* to a diiTcrcncc hcl^^ccti 

the pa'lics to a suhii isio 1. A 1 K I924 bini tOj—iyS L. K iS — SolnJ Cis 
A) sccilsoA I K 1)24 bml 117-17 S L. K 86«£o hid Cis 1007 Where 
lie pir ICS ij.rrL 10 refer iH disputes o-it of 1 coniricl, the nthl to submit u not 
txl >iu c J il out.li o 'c d »P«tc IS fi nl y dec dc I isjcccssuc iJispuics as they arise 
cm ic Ttfttjul TO J »uc«es>«^c m »rds I used 34 C W N 775 — oolnd Cas 195 
h V s c c I I tT rtiicc or dispute » csseniiil con itiion for arbitrator s jurisdiction 
A I K I 31 lijin 164-31 Bj» L K 51-ljolnl Cas 5SS Any agreement 
as 0 < 1 !i ! I > Schcdult. II p»r» l rcgirliig millers ni diflcrcncc between the 
piriics si 1 1 be SCI fortl clcwly in the form of i*>a s AIR 193® All 3*9** **5 
Ind Cas 5«j I here is no j roviston in Sclic lulc II pioi'iJmg for reference regarding 
future dispuics A I R tQjo AH 319-125 Ind Cis 583 Whether or not the 
Court cm legally cii{uiri. into iny question on which the jiarncs jo n issue is a 
dispute coming uiiler pin l /\ I R 1925 Cil 312-52 C SjQ-O C L. } 
26-29 C U iS Si,6-S7lnd Cas 631 Where the plaiimtT claims i Icgil right 
to pariition ml the piriies ire m dispute boh is to irliclcs to be divided and tlie 
alloiniciu between them these nutters can be referred to arbitrilioii A I R 1927 

I*ai US-7 P I T 739-95 Ind Cas 321 

llo V irbiirt 
proceedings 

. • J Cis Sty 

„ • ^ u ■>> ctvil court 

cm be referred to irbitrition AIR 1930 Sind Cis. 164 »\n 

executor cm no nnkv ain reference to irbiiriiion agiinst the terma of the will 
A I R 192SC1I 275-33 C W N (03-107T11] Ci$ 70 Though a will directs 
thic a Icgiiec shnull tike his shirv on aiiiinii g 1 pirticular age the decision of 
the irbitraiors ippaiiiie I b> oihcr Icgiiccs in I eiewiitors empowering the legiiee 
to like hii shire before ihc pirticuhr ige is vah I A I R 1928 Pat 7 — 6 Pat 
556— joyind Cis Sat A court cinnot refer to irbiiniors a proceeding in insol 
' . • -111 P L U J9»o-34 InJ Cis 549 

• *ivil Procc lure Co lo miy be referred 1 1 
- It Ii0-93 1nd Cis 550, seeilsoA I 

■ • crim ml complaint cannot be referred to 

. . . . » be mule 1 rule of a civil court A I R 

cS’jVs' 4?>-30 P L R ijj-ii Lah L. J 89.116 InJ 

Appllonllon olmll be iil Writing —Th.l ilie ippl,cii,„„ shall be UI mumz is 
not 1 mm 1 ilory provisio i AH the panics need not sign ihe applicaiio i It is enough 
if It is proved ihil ill ihc panics consenie I AIR jgaS Mid. 4B»Jof J«d Cas 
105 t sceilsojyC 6t 43 C 290-43 I A 1-20 C W N 137=30 M L J 67- 
14A L J 97-19M L T 108=33 C L J 130=18 Bom L R 303 (P C)=32 
Incl ' IS 161 Oril snicmcnts by the pines or their pleaders recorded by the 
couTlismigrecmcnt in wriung and supplies the place of a written apphcaiioii 
by the parlies or pleaders A 1 R I9'‘4 AM 540=46 A. 208 = 27 A L J 67=79 

e the a vard made 
V and to be hied 
s 74? Where a 
son and vended 
ward IS valid A 

• • ..ah 362 = 8 Lah 

■■ • e second Schedule 

r „ plea that apph 

caiio I lor reftrcncc w s not 1 1 wrt p g m order to defeat ihe entire arb t ration pro- 
ccedi g a 1 1 the award f llo V ng It wl ere the miner h id advanced a siage further 
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rot bounJ by the rcfcrcice 133 Ind Cas 39 t>*i 93 i \ L J joo = A I R 1931 
Mt 141 


A^srard — \\ here the Twrrd is iccoriin^ to n,rccincu it is vthd though 
mcoTiplcie I R >919 Lih 33t»»ii7 Iil Cis ^9 Court his no luristliciion 
to refer dispute oi hmtI miJc b> irb nor ou si ic Court so is is to modify 
award It his either to file it or to dismiss applicition for filing iwird A I R 
19 9 Sind io7"33 SLR 3W*’»t6 Iiid Cis 102 Vn irbiiriior, lealing 
a letter cicntuall) rejected as evidence is not prejudiced by ilie letter, 
ark! IS not guili> of an> misconduct and is such his luird cannot be set aside 
A I R. 192S Uom Boin L. R 9o=*io3 Ind Cis 18 The forms and 

steps for a referc cc to irbitritioi and for the an ltd made by the irbitraior 
to be cmUodi^ ta the decree of the Court, must be complied niih Where the 
p-eiiiion of compromise does not contemplate any award to bi. made by the arbitrator 
and to be cmbaiied in the judgment of the Court provisions of Sch lido not 
apnlj A I R. tgtS Cal io3-<6 C 1 J jj3«lo6 Ind Cas 509 A Court 
reternng a matter to irbiiniion at the rc|ULSi of some o ily of the parties acts 
uitboji junsdut 01 and if an ivvatd is pissed on sjch reference and a decree 1$ 
tiasscJ, a revision lies A 1 R 1937 Ail 563^49 A 8S3»2> A L J. 606^102 
Ind Cas. 3^6 Apjhcaiian to li'e in award is not 1 suit A I R 1927 Sind 
103^195 L.K :o3«>99 Ind. Cis 178. An aw ird is fit al ind cannot be ijucstioncd 
except upon such grounls as corruption or apparc 11 illegality 1917 U D R 
a6»54 Ind Cis 623 Parties to a suit pending in Court hiving jurisdiction 
can refer tl e subject miner to athitranon without Courts iiiicrveiition but award 
cinnot be tiled cith*r under belt II or Arbitration Act A I K 19’! Sind 65=16 
b L R 174 vF B) = 3t Ind Cis 6,3 


\pp9inlinent of irbura 
tor 


2 LS 507 para 1] Ihe atbilralor shall 
be appoiiiied in such manner as may be agreed 
upon between the parties 


Soopd.-A jRadcr cannot revoLe ihc appointment of arbitrators made by his 
clems, Without nsiructions from the cJienr, ind appoint a nc v arbtfntor tii 
subsiiiuton A 1 R.i;33Nag 39-S N L J 239-18 N L R 140-65 Ind Cas 
879 A pleader can refer a matter to arburniion without spcciil auihoniy on 
strength ofhts vjc r/j/z/j /; j A I R i93oSind 190=133 Ind Cas 694 Where 
a pleader a party appo nts hims*If as nrbitritor without authority and that party 
joins in the reference, neither such reference nor the plcider s conduct is 
objectionable /iif In tlie section of irb ini on good fiiilton the part of all the 
parties are absolutely essential A I R 1933 Sind 68= 143 Ind Cas 035 


3 [S 503.] (0 Tltt Court shill, by order, refer to the arbitrator the 
nrArr r,f T«(»rmr,r^ matter in difference which he is required to 

determine, and shall 5s such time as it thinks 
reasonable for the making of the award, and shall specify such time ;n the 
order. 

(3) Where a matter is referred to arbitration, the Court shall not, save in 
the manner and to the extent provided in this schedule, deal with such matter 
tn the same suit 


R 1930 Lah 707 = 31 P L R 389— 12 Lib L J 105— 125 Ind Cas 610 Where a 
Court wants 10 appoint an arbitrator under Sch 11 it shoul I piss an order to ihit 
effect and lix a date for the return of the aw lid and also for objections being filed 
A I R 1929 Mad 789=12311111 Cas 5 Tie provisions of pan 3 is mi diiorj 
To leave ibc arbitrators collectively with a free hand as to iinre subject to no limitation 

easurc to ivoid A reisnnable 
R 192301! 310 = 270 W N 

« • • 39 , 13 ^ 300 (P C ) = i8 I A 

, Where it does ivoi do so but 

fixes 1 dale for the fil ng of the award an awaid made b<.fotc I ui filed beyond 
the date cari be received 5 O L J 205=46 Ind Cis 3-’4 see itso 37 InJ 
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reference i> nn Ii b) Joiijc ofilic iniiHCM u ji b iilnifc' o» ilicin 134 Ini. Cn< 9 'I' 

see .nUo 1931 A I j 44J-A I K 1931 All 

Maltor Of di£f<jrenct}— A dilute imidics an asicnion of ^ 
part) ind a repu ! »t orr ihercof by another. A 1 U ii) 3 > Caj 34 -“ 33 '*• J 
S 4 S “64 lod Ca* 7J^ \ mere fulure lo p»y fUim atnou ti* i„V 

the fia'tics to a subiniLSion, A 1 K iqz4hiiil J05“»7S L.U.t}“ 

< . j? 

• es I 

• dc 

<111 he referred in»l succeviuc aw ir«l» !• ■ ’’ , 


c ( d iRretice 01 di>iiutej> cs»t.m 


piri: 

Ind Cas 
future 


Tk', iVrV.m'Vdl-Jt i- K 51-0® «»J Ca» 588 Any igteemcni 

. t 1.^ ( M ^>cheduIo» ptri I «if*rhiv ^niiic«i.> difiercncc 

ties, si li »»e SCI forth clcxily in ihe AJrm A 1 K t93®An 319 i j 

1 hLCc .1 no t.rovtJion in bdicJuIe II pto^nling lor refereuce rtguding 
...... .s A I li. 1930 All 3»‘)-»35 Ind. Cl* $83 Whether or not the 

Court c-i«i 1 -k.iil) eutiuire into my que«ion on wJnch the ttariJcsjo n jssue JS a 
dispuiecomiiL Ur pin l A I U *925 Cil 3 '»-S» ^ SS '?-43 C L. J 
sdiagC V\ S bc 6 - 37 lnJ Ca* 633 Where the plimiiff ^ 1 

to pirmion ml the ptruc* ire m dispute both 1* to irlicle* 0 be divided and the 

aIloimi.m bi. w<.en tli(.in tlit.se nutters em be referred to arbitration A I U. J937 
Pit «35-7 I I I 739-9} ln<l Ci* 3 >» 

Whafc nm . . . . : •*...* 

lion rcgirdiiii. « • , ccedings 

pending before ' , . • • * , ♦ • ’ as 817 

A suit wjiich « , Vil court 

can be referrt. I io nrbi r» >n \ I R 1930 Sind 195 — 13 * Inl CiS 164 An 
executor cart nn mik t »y re cr. i c to irbnniion agiiost i)ic term* of the will 
A r R roaSCtl.?, } r W s , 0 ^ 107 Ini Cn 70 Though a will ihrecis 


that a le^itic »hnll 1 ik 
the arb tn ors ij 1 > 1 1 }>» /> hir 

to take 1 IS s1 ire bt.r t. 1)11. |> 
556-109111 Cis 8 I \ u 
venry 50! H 1916 13,1 w 

Sut cop \ T v' I b 1 C t C . . .V 

arlj trit o 1 A I U 19 c , I , g _ ^ ^ 

R > 9 jO b 1 i-J, ijt f I I ( I 14 
arbn ration and the 1 \ar 1 tollo j, n ci 1 
1929 Lah 394 -(1929) 1 ah 4-1-30 t 
Cas 115 


11 mm g a piriiculir ige the decision ol 
Ilf ere nois empoweniig the legatee 
>1 i„.>ivvilil \ I R 028 Pat 7-6 Pat 
r<.fci O 111, ritm* a proctetlmg m iiisol 
9'6 t>i r L K 1916-34 In I Cis 549 
>vr c 11 DCi. luro Co lo miy be referred 1 1 
^ I I 116-93 tncl Cis 550 see tiso A 1 
\ cr in it contplunt cinnot be ref<.rrcd 10 
rule of a civ 1 court A l R 
I Lah L J 89=116 fill 


That rhe application shall be in wrmner is 
eed nor sign the ipplicaiiort It is enoueh 
-r - _ , ^ , AIR 1938 Mid 48-105 I, lit Cas 

los , see also 37 c 61 43 C *90-43! A 1030C W N 137=30 M L J 67- 
r4A L.J 97 =I 9 M L T 108=23 C L J 130=118 Bom L R 303 (P C)=32 
Ind i-as 161 Oral stuements the panics or tbeir pleaders recorded by the 
court IS an agreement til wnuag an i apphcadoii 

by the parties or pleaders AIR 1 ■ L J 67 = 79 

Ind Cas 8f6 , see also 38 Ind Cis award made 

a decree of the Court they hive to get the award reduced to wniiog and to be filed 

id Cas 742. Where a 
by his son and verified 
- . the award is valid A 

I R 1924 All 457=84 Ini Cis 640, see also A I R 1927 Lah 362 = 8 Lih 
693=9 I''‘b L J 569= '04 Ind Cas 202 Clause (2) of pan i of the second Schedule 
IS not merely directory hut ihe pir les are estopped from raising ihe plea that appli 
canon for re/erenctf wis nof in Knriitg in order todefeat the entire arbitration pro- 
ceed! g 111 I ihe award fillowing It where the matter hid advanced a siage further 
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roi bound by ihc reference 133 Ind Cas 391 =*1931 A L J ioo=»A I R 1931 

Ml 24: 

Award —\\ here ihc ■wvtrd 1$ according (o ngrccinciU il is vilid though 
incoTiplctc. AI R »9J9 Lih 33(^117 Iid Cis ^9 Court Ins no lunsdiciion 
to refer dispute on awirl made b> irbnraior outsi Ic Court so as as to modify 
award It has either to file u or to dismiss application for filing award AIR 
19-9 Sind. 107^23 SLR 3i9-»ii6 Ind Cas 102 An arbiirator, leading 
a letter eacatuall) rejected as evidence is not prejudiced bv the letter, 
a-ad IS not guilty of any misconduct and as such Ins award cannot be set aside 
A I R- 1928 Uom SS-jQ Bom L. R 90 = 108 Ind Cas 18 Flie forms and 
s cps for a rcfcrc ice to arbitration and for the aw ird made by ihc arbitrator 
to be embodied in ihe decree of the Court, must be complied with Where the 
rciiiion of compromise does not coniimplilc any award to be m idc by ihe arbitrator 
and to be c nboJicd in ihe ju lament of ihc Court pron»ions of Sch lido not 
appl) A, I It 192S Cal 103 = 46 C L J 353=106 Ind Cas 509 A Court 
reternng a matter to arbiirauon at the re<|uesi ol some only of the parties, acts 
wilojt junsJictoa and if an awird is pissed on such reference and a decree is 
passed, a reaisioa lies A 1 R 1927 All 563=49 A 812 = 35 A L J, 606=102 
Ind Cas a;,6 Appl canon 10 (i’e an award 1$ not a suit A I R *927 Sind 
103=198 L.R 203 = 99 Ind Cas 178 An award is fit a! and cannot be questioned 
except upon such grounis as corruption or ippircin illegality I 9 t 7 U B R 
j 6 = 54 Ind Cas 622 I’urlies to a suit pending in Court having jurisdiction 
can refer the subject miner 10 atbiitiiion wiihoui Courts intervention but award 
cinnoi be tiled eith runJer bCh II or Nrhuniion Vet \ I R 1921 Sind 65 = 16 
S L R 174 F B)-8i Ind Cas 6, a 

2 tS 507 para 1) Ihe arbitrator shall 

\\ paimment of arui ra su<,h man icr as may be agreed 

upon between the partie* 

Soopo—A pleader cannot revoke the appointment of arb irators made by his 
clients, will out ■ s ruenons from the client and appoint a new arbitrator 111 
subsiuuton A. I R i;22Nag 39=$ N L J 239=18 N L R 140 = 65 Ind Cas 
879 A pleader can refer a matter to arbitration witlioui special authority on 
strcnoih ofliis JAKtldhunj A I H t930SintI 190=123 Ind Cas 694 Where 
a pleader a party appo iits hims If as arbitrator wj hout authority and that party 
joins in the reference, neither such reference nor the pleader's conduct is 
objectionable Ibtt In the section of arb iration good faith on the part of all the 
parties are absolutely essential A I R 1933 Sind 63 = 143 Ind Cas 635 


3 [3 503 .] (i) The Court shall, by order, refer to the arbitrator the 
- matter in difference which he is required to 

Ufder ot relerence delerimiie, and shall fix such time as it thinks 

reasonable for the making of the award, and shall specify such time in the 
order. 

(3) Where a matter is referred to arbitration, the Court shall not, save in 
the manner and to the extent provided m this schedule, deal with such matter 
in the same suit 


Scope of sub-section ( 1 ) — The Court can not refer the question as to resnm 
non of conjugal rights to arbitraiion but other matters in dispute between ihe parties 
asdisiinct from the suit for Uie said purpose can be so referred and the Court can 
on ihe whole award of the arbitrators or on the facts determined by the arbitrators* 

decide whether or not u should exercise Its discretion in favour of the plainiiff A I 
R 105=125 Ind Cas 610 Where a 

C It shoull piss an order 10 that 

3^50 fur objcciions being filed 
A I R 1929 Mad 789=123106 Cas 5 The provisions of para 3 15 mandatorv 
To leave the arbitrators collectively with a free hand as lo iiree subject to no limitation 
by the Court, is exactly what ll e Aa is uking measure to avoid A reasonable 
time must be fixed for the making of the award A I R 1923 Cil 310=27 C \V N 
ro = aolnd Cas 459 . See also j* A 347 , 30 A 139 , 13 A 300 (P C l = i8 I A 
55 Court should appoint a date to mike the award Where it does not do so hiit 
fixes, dale for llie Cling ol l!io award an -iwaid made before but filed bJvond 
Ihe date can be tece.ved ! O L J ios-a6 Ind Cis 304 . see also sr Tnd, 
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Cas 844 , 37 \ 459 8 C W N qi6 26 A loj liy referriog rnallcrs 

to arbitniion unJ(.r Sell li (nnics should t 

in the suit A I H iijjCil 83*»28C WS • » ■ s • 

m-idc by tlip arbi raior'> IS unpciched 01 the ^ - , , . 

revision will lie \ I R 193S All 740»26 ' L J too9*»5oA 9S5***o CiS 

881 Where a rclcrcnre to arbitraiton by Court is not m express terms actioa of 

Court and of panics ni i\ csiabluti a substinti il rcfeicnce by Couri A I K 1922 

Mad 429«IS L W 111-31 M L T 53-(i9ai) M W’ V 433-7ol'il 4«o 

A payment 10 irbitraior do‘s not amount to pajmeiit 0/ money into Court A j K 
19 4 Kang 26j-t IJur I J 6-8o Ini Ci* 33S In >.i>ing leaae to revowe a 
submission the C»urt snil be saiisficl that a sub^taiiiiil miscarriage of justice 
VV M tike pHre m c\ei\t of US refus* Lease to revoLe should be granted where 
the irl triora arc cacecJiiij, ihcir juris lie ton or refusing jurisdiction or failing 
to do ill ii 1 ii Cl' jurisdiction requires them to do Unless a subsianiial miscarriage 
of JUS ce u I .kr place leave ojgbi noi to be given A I K IQJSAII 302-70 
Ind Cas M,o ^ce also 39 A M.aoC 278-6 C W N 33? Oihcrwisc a sub- 
mission 10 arb in n is orJinarUy iricvocabic 7W K 269 , sec also to W K 5* 
(PC) 7 \ ^ M 112 Where a matter i* referred to arbitration by court, 

the scope oft I I. c j rv is the scope of the suit as disclosed by the pleadings 
38 L W 927- \ I K ijjiMid S63-6, L J 7S5 , sec also 139 Ind Cas 842- 
A 1 11 1933 Sind 77 4 \ 397- A I R 1932 All 665 fUc question of jurisdic- 

tion cannot be refcrri i n irbnratiot 54 \ 297-* \ 1 K IQJS All 665 


Scope of sub para 2 ) —Provisions of para 3(2) arc imperative A I R 1926 
Nag 37-89 Ini Cis 7 < .te tlso 10 » l8i Alicr a Court Ins referred a pending 
suit to arbiiraiioii is p v r t » further deal with the ease is of a very limited nature 
A 1 U 1930 lab 36 111 ah 34*«3i P L U 6< 

186 , 9A 186 -4 \ ,, { \ ■’,16 The C 

interval bet veen the sub n ssion of an award a 

of It and also where an arbi riior »s procee ling with 1 reference On the latter case 
save in exceptional ctrcumsianccs Court shoul I not exercise its powers AIR 
1935 Sinf 102-18S [ R 303-78 III Cas 84 Where compromise is arrived at 
between the pari es aficr reference but there is no order superseding the arbitration. 
Court cannot record ilie compromise A I R 19 4 Cal 72-51 C 432 — 83 Ind 
Cas 606 Dui m a proper case and for good cause the Court bas inherent power 
to cancel the order A I R 1925 Pal 7'o-.6 P L T 488-861nd Cas 540 After 
^S'Srence ihe Court becomes /KrtrA^r i^r/O and cannot even award cost *0 parties 
wi cn were neurred prior to reference 54 A I23-I361nd Cas 789—1931 A L J 
t» 55 -A 1 R i,5jj All 183 

Where reference , .0 two ^ Where the reference is to 

or more order 10 Movide O'" ^'^bilrators, provision Shall bj made 
for ddference of opir o 1 »n the order for a diffetence of opinion among 

the arbitrators— 

(a) by the appointment of an umpire , or 

{b) by declaring that, if the roarjority of the arbitrators agree, the 
decision 01 the majority shall prevail , or 
ij) by empowering the arbitrators to appoint an umpire , or 
(o) otheJwise as may be agreed between the parties or, if they cannot 
agree, as ihe Court may determine 

(2) Where an umpire is appointed, Ih. Court shall fix such lime as it 
Unuks reasonable for ihe maki vg of hi» award 10 case he i, required to act 

Scope —On a reference to arbitration by Court, an award by majority of 
arbitrators is valid if so agreed upon A I R 1925 Oudh 712 = 88 Ind Cas 
547 A majority award can be roiiniamef even m the absence of a specific 
provision to ihit d Cas 646. but 

see 49 Ind Cas 522 , -npire if the arbi 

tratorsfailtoagiee. ^ he appointed 

44 A 472-30 A L J 2I9=A I R 1922 A 377“67 Ind Cas 487 Appointment 

of the same Mrson as arbitrator as well as umpire cannot be allowed 138 Ind 

Cas 651 = 360 W N 332 = A I R 1932 Cal 491 In case of difference an umpire 
may be competent to decide a case entirdjr on his own opinion, 6 1 

Lah 43-144 ind Cas I 020 = A I R T933 fah 587 Where a dispute is 
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referred to three arl> traiors and one of them is appointed 5 ir/j/rc/i but no provi 
s jn is nude for diiTcrcnce between them, unanimous (Iccisionis necessary for valid 
auard. A I R 1934 All 109 


1 ‘oAcr of Court to ippoinl 
arbitrator in certain eases. 


5 « [Ss 507 ( 2 ) 510 , 511 ] (/) In any of 
the foliotrtng eases, namcl) 


(»/) where ihe pajtics cannot agree wilhrit a reasonable time svtili res 
pect to the appointment nf an arbitrator, or the person appointed 
refuses to accept the office of arbitrator, or 
(i' whetc an arbitrator or umpire — 

(1) dies, or 

mO refu'cs cr neglects to act or becomes incapable of acting, or 
(<n) leases British India in circumstances showing that he will 
probably not return at an early date, or 
(<^) where the arbitrators are em|>owcted by the order of reference 
10 appoint an u ire anJ fail to do so, 

anypirly may scr^e the other iiarty or the aibitrators, as the case may 
be, wit'i a written notice to a>punr an arbitrator or umpire. 

(^} If, within seteu cUar days after such notice has been served or such 
further time as the Court may m each case allow, n> arbitrator or no umpire 
u appointed, as the case may be, the Court may, on application by the parly 
who gate tltc notice, and after giving tlie other parly an opportunity of 
being heard, appoint an arbitrator or umpire or make an order superseding 
the arbitration, and in such case shall proceed with the suit. 

Scope— Court cin ap;>oint arlMiraior or umpire or nnke order supttscdiog 
arbiira ion if cl. 1 of pars $ it is complied with and if piny serves required notice A 1 


restgiiaiion, an arbitrator ts not competent to male an award. A 1 R 
1930 hah i33s3i P L R 386»I34 Ind Cas 676; see also A. I R 
1919 All 144 = 51 A, 5010(1929) A L J 18Z-115 Ind Caa 6tt Order 
of Court tbrus in,; arbitrator on unwilling parly and ordering parlies to pay costs of 
reference IS void A I R 1929 All 144=51 A 5oi«(i929)A L J. i8s«ii5 Ind 

• : 2 '> R 
■SI aih 'ra: c « 

■i Ol."!' *1 

• . . - 1 a nr > . 1 . 

■ 1 1 1lf I « I ■ 


Court under para 5 (2) does not make award invalid A 1 R 1914 Cal 665=^28 
C W N 6ij=8i Inrl ri« rT4 Where one arhurator refuses to act, Court can 
• s 459 Where arhitralion has 

: 673=1 Pat L T 416-57 Ind 

‘ • AIR 1937 Mad 910=39 

M L T 19s ■*(1927) M W. N 93 i = joS Ind Cas 92 No appeal lies for mistake 
in construing original reference AIR 1935 Oudb 361=3130 L. J 174—3 O 
W N 64 = 86 Ind Cas 613 'Appoint” means concurr m appomiing A. I R 
1925 Oudl) 261 = 120 L J 174=3 0 W N 64=86 Ind Cas 613 ApphcatKin 
by party 10 appoint surviving arbitrator as sole arbitrator ts wniten notice 
within paraj AIR 1925 Oudh 361 = 12 O L J 174 — 3 O W N 64 
— 86 Ind Cas 613 Court cannot tale any action where no nonce has 
been given to other parly for removal of arbitrator, A. I R 1935 lah 374— 
7 Lah L J 163=26 P L R 476— 88 Ind Cas 975 An award is not bad sim^ 
because one p^rty is purposely abseniiog himself from hearing spC W N 
895 = 40 Ind Cas 646. Finding that arbiirator resigned because of obsiruction 
by plaintiff and that arbitrator ts willing will justify Court in exiendioj tune 
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C \V N gi6 , 26 A lo. By referring mailers 
to arbitration under Sell II parties should not be allowed to delay the decision 
'fiscal 33.18 C WJ 7 Si- 83 lnd Cas iiS Where ihe award 
ade by the arbnraiors is impeiclicd on the ground (Inr the reference itself is bad, a 
revision wll 1. a 1 . 935=110 Ind Can 

01 m express lerms accioo of 
, by Court AIR 1922 

. „ •' 3 ^ iiis*3i M L T 52«(i92i) M \V N 423=s7oI:id Cas 410 

rt payment to arbitrator do“s not amount (o payment of money into Court A / R 
263 = 3 Bur L J 6 = 80 Ind Cas 238 In giving leave to revoke a 
submission the Court snll be siiisAed that a substantial raiscarri'’ge of justice 
will take place m event of its refusa Leave to revoke should be granted where 
"'a ors are exceeding iheir jurisdicuon or refusing jurisdiction or failing 
to do all that thei' jurisdiction requires them to do Unless a substantial miscarriage 
'tiay lake place leave ought not to be given AIR 192c All 202 = 78 
see also 29 A I3»29C 278=6 C W N 235 Oiherwisc a sub 
rnis^on to arbitraiion IS ordinarily irrevocable 7 \V R 269 , sec also 10 W R 51 
tVp .u ^ Where a matter is referred to arbitration by court 

aR T \v nyi- scope of the suit as disclosed by the pleadings 

A I R iQaa^Sinrf 862=6, ML/ 755 , sec also 139 Ind Cas 842“ 

lion rinnnt 54 A 297«sA I R 1932 AH 66$ The question of junsdic 

tion cannot be referreri ,0 arbitration 54 A 297- A I R 1932 /Cll 665 

2 ) —Provisions of para 3(2) are imperative AIR 1926 
sitfti al i ‘o ^ After a Court Us referred a pending 
A I R loao LiS "c ''f*' ‘0 further deal with the case IS of a very limited nature 
186. oA^^?g6 ,/ a” 342 -diP L R 663-i24lnd Cas 339 , 7 C W N 
interval Kpiuh.^,. 4 A 546 The Court ca i appoint a Receiver in the 

ofit and also award and the ffnal acceptance or rejection 

Qt It ana also where an arbiiraior s r,rnrf.^-i nrr h ■. A„ ,he latter case 

, owers AIR 

mise is arrived at 

C« 60“ Bl,'™rS.owrc‘°re»''nd’fc ^ < ^,1 7»-"sl 

to cancel the nritor ***“ BO®d cause the Courr has inherent power 

refSSX°CMr, hi wasPal 7so-« P L T 488-S6I.d Cas 5<o Afior 
wh ch vera becomes funrlus ojieio and cannot even award cost 'o parties 

■■ss-"l ?89-'93I A^ ; 

Where reference s lo two . ^ 1 ® fO Where the reference iS to 

tor dSnri t" I provision shall b- made 

dtlfereoceofop, “““”8 

M by the appointment of an timptre , or 

/J! 7. ‘he arbilraiors to appoint an umuire or 

.h,.L\ea‘;:?abi%rt^hrmrh,irn7ravif;-te'^ 

arbnr°??,r°"ir JP Court, an award by major.ty of 
• Z. X ^ * 9*5 Oudh 712 = 88 Iiid Cas 

?.re 1*1 M 'If® absence of a specific 

* nKree. ^ ^ 895 = 40 Ind Cas 646, but 

ower is given to appoint in umpire 1/ the arbi 
44 l j 2ig«A I r” io„ T appointed 

of the same person as arbitrator as w^li -T 877=‘67 Ind Ca> 487 Appointment 
Cas 6si_36fc W N jSr-A " K tml St .T"t '88 Ind 

may be competent to decide a ca£ of difference an umpre 

Uh rs.rrernd Cas .oro-%TV"!',"?S n^r^We"'? d 4 u,'e S' 
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rc'crrcJ »o I'lrce irb traiors and one of iliem is appoinicJ 5 ir/ jiu 3 but nopro\i* 
s ja IS ruic for JitTcrc-ce bitwccn ihem, unnmraous jckisio us ncccsnr) for \nlil 
auirJ A I R 1934 \lt 109 


i’oAtr of Coon 10 ippoint 
arb ira or n certain cases. 


5 [Ss 507(2) 510, 5111 (/) lu an> of 

ibc folIoAing cases, nauiel) 


(>>) There the paities cannot asiee withiH 3 reasonable imic AtUh res 
pect to the appointment of an arbitrator, or the person appointed 
refuses to accept the otbee of aibitratofi or 
(i* where an arbitrator or uniptre— 

(0 dies, or 

(11) refu’cs cr neglects to act or becomes incapable of acting, or 
(t:i) leases Qniish India m circumstances showing lliat lie \ull 
probabl) not return at an early dale, or 
(r) wbcie the atbiiraiort are em|>owcred by the order of reference 
to appoint an u n, ire anJ fail to do so, 

anypirt) ma) sctk* the other lurt) or tliu atbitrators, as the case nny 
be, with a wriUen notice to n \>ui it an atbi ratur or umpire 

C^) If, witliin se\cn cl-;r da)s after such notice has Uen s.rv<.d or such 
further lime as the Court niaj m each case allow, n > nrbilr iior or no u npire 
IS appointed, as the case 11 a> be. the Couit ma), on applicition by the party 
who gate tic nonce, and after giving ihi. oilier pnij 111 opp irtunilv of 
being liear 1, ap,)oint an arbiira or or un)| nc or n aki. an order siiptrSLUing 
the arbilralion, and in such 11 e shall proceed with the suit 

8copo-C)uri em aiiioni arh 1 1 or or umi ire or mile iiider siipeiscding 
irb in ion if cl t of pan 5 >( <> oni >lie I »Kh 1 1 1 ifptr ) senes rLiiiiirecI noiiec A 1 
R 1958 All 67a“(i929) A L J 3i»iiiliul Cii Court sliuiiKl lUciiie f 1 is 
Mheiher irbim or haf died or refused 10 act 'ind whcihcr 11 should give chance to 
parties to appoint a new arbiiiaior A I R 19:8 All 740a so A 955>*3()A L J 
ioo9ssiiolnd Cas 8^' Where the nrb'iraiors refuses to act and ihe Court acimg 
suo motu supersedes the reference to arbitration ihc order superseding ihe arbiiratioii 
IS contrary to law and should be set aside 7O W N I043ai29lnj Cis 16a Aficr 
resigiiaiion, an arbilraior is not ompetem to make an award A I K 
1930 Lah i35B3i P L K 386siZ4 Ind Cas 6;6 ; sec also A I R 

1929 All l44=*Si A Soi = (i9Z9) A L J i8;»iis Ind Cas 611 Order 
of Court thrusting arbitrator on unwilling parly and ordering parlies lo pay costs of 
reference is void A I R 1929AII i44»$i A SOi-°(l9Z9)A L J Ind 

Cas 612 Appointment of new arbitrators must be made by both panics 112 P R 
1918 = 139? L K 1918=48 Ind Cas 395 Appointment of fresh arbitrator witlioiil 

: t (II C) 25 = 17 A \. 

« remaining one c iniiot 

iibiirilor or supersede 

, _ O44 1 ulure to move 

Court under para 5 (2) does not make awird invalid A I R 19M Cil 665 = 28 
C W N 634 = 81 Ind Cas 574 Where one irhitrator refuses lo ict, Court ein 
appoint new arbitrator 19 A L J 833—O4 hid Cas 459 Wlieie iiihiii ilion li is 
not been supcrsidcd Court c iimot iry a case 5 I* L J 672=1 Path I 416 = 57 Ind 
473 Court can revoke arbiiniiun bill nut a cue A I K 1927 Mud 9iu«)9 
M L T 195 '»(i 927)M W N 921 = 105 Ind. Cis 92 No ippeal lies for iiilsitke 
in consirum„ original referenee AIK 192$ Oudb 361 = 120 1. J 174 = 2 (} 
W N 64 = 86 Ind Cas 613 ’'Appoint'* tiieina conciirr m iipi'oliiiiiiL A I It 
1^925 Oudb 261 = 120 L J 174 = 20 W N 64-86 liid Cas 6t3 AppHeiiion 
by party to appoint surviving arbilrilor as sole irbiintor is wiiticn iioilto 
vviihtn paraj A I R 1925 Oudh 361-12 O I. J 174-2 O W N fS 
-86 Ind Cas 613 C ' . . 

been given to other party 
7 Lah L J 163 = 26 P 
because one party is pur 
875 — 40 Ind Cas 646 F 
by pi iiniiff and that arb 


wuii witiiui laKc any aciioii wncio no — 

for removal of arbitrator, A 1 K 1925 I.-*!' 

L R 476—88 Ind Cas 975 An awanl Is n ii b'.l 
posely absenting himself from heuing ‘:„uciioa 
mding that arbiirator resigned bccinso of , lime 

itralor is wiUiob will justify Court bi «»«<!■“’ “ 
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Cas 844, 27 A 459 , 8 C W N 916, 26 A 105 By referring matters 
10 arbitration under Sell II pirties should not be al'oived to delay the decision 
in the suit A I R 1925 Cal 83 = 280 WV 755 = 83 Ind Cns isS Where the award 
made by the arbiiraiors is impeached on the ground that the reference itself is dm, a 
revision will lie A I R. 1928AH 74 o= 26A L J icx3g=so A. 955=**° 

881 Where a reference to arbitration by Court is not in express terras action 01 
C Court A I R >922 

M . ■ 423 -70 Ilia Cas -tio 

^ into Court A 1 K 

Cas 33S In giving leave to revoke a 
that -i sub.taniiil miscarriage of justice 
revoke should be granted where 
or refusing jurisdiction or failing 
Unless 1 substantial miscarriage 
• A 1 R 1925 AH 202=78 

. 4 23s Oihenvise a sub- 

.. 69 , sec also 10 W R S> 

tP C) , 7A 23 27 M jrj Where a matter is referred to arbitration by court, 
the scope of the enquiry is the scope of the suit as disclosed by the pleadings 
• 2.»63 M L J 755 , see also 139 Ind Cas 842“ 

... , • I R I9J2 All 665 The question 0/ junsdic* 

54 A 297=A 1 R 1932 All 665 



1924 Rang 263=3 Bur L T 6 = 80 Ind 
submission the Court s'nll be stlisfied 


owcrs air 

* raise IS arrived at 

„ the arbitration) 

^ourt cannot record the compromise A I R 19 4 Cal 72^StC 433«»83lnd 
Cas 606 But in a proper case and for good cause the Court has inherent power 
to cancel the order AIR 192$ Pat 720 = 6 P L T 488 = 86 Ind Cas 540 After 
tefeience the Court becomes /tr/rr/r/r <^r/o and cannot even atvard cost »o parties 
which were incurred prior to reference 54 A tasstjdliid Cas 789=1931 A L J 
ijS5=A 1 R 1942 Ah 183 


Where reference is to two 
or more, order to provide 
for difference ofopioion 


two < 
in th 

the arbitrators— 




(o) by the appointment of an umpire , or 

(6) by declaring that, jf the marjority of the arbitrators agree, the 
decision of the majorityshall prevail , or 
(r) by empowering the arbitrators to appoint an umpire , or 
(d) otherwise as may be agreed between the parties or, if they cannot 
agree, as the Court may determine. 

(2) Where an umpire is appoioied, th: Court shall fix such time as it 
thinks reasonable for the maki ig of Ills award jn case be la required to act. 


Scope —On a reference 10 arbitration by Court, an award fay majority of 
arbitrators is valid if so agreed upon AIR 1925 Oudh 712 = 88 Ind Cas 
547 A majoniy award can be maintaineil even ni the absence of a specific 
provision to that eftect in the reference 21 C W N 89,5*40 Ind Cas 646 , but 
see 49 Ind Cas 522 , 4 W R 4 If a power is given to appoint m umpire if the arbi 
trators fait to agree, and the arhitraiors do not agiec such umpire can be appointed 
44 A 472 = 20 A L J 2ig=A I. R 1922 A 377=67 Ind Cav 487 Appointment 

of the same person as arbitrator as well as umpir*. cannot be allowed 138 Ind. 

Cas 651 =36 C W N 332 = A I R 1932 C1I 491 In case of difference an umpire 

may be competent to decide a case euiircl} on his own opinion 6 I R. 

hah 48=144 Ind Cas 1020- A I R rpj? fjih 587 Where a dispute is 
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referred lo three arbiiraiors and one ofthera is appoinlcd but no provi 

Sion IS made for ditTcrcnce between them, uniaimous dccisionis ncces.ary for valid 
award A I R 1934 All 109 


Power of Court to appoint 
arbitrator tn certain eases 


5. [Ss 507 ( 2 ) 510 , 5 U] (/) In any of 

the following cases, namely : — 


(o) where the patties cannot agree within a reasonable time with res 
pect lo the appointment nf an arbitrator, or the person appointed 
refuses to accept the office of arbitrator, or 
(£) where an arbitrator or umpire — 

(1) dus, or 

(fi) refuses cr neglects to act or becomes incapable of acting, or 
(tt{) leases British India in circumstances showing that he will 
probably not return at an early date, or 
(c) where the aibitraiors are empowered by the order of reference 
to appoint an u n] ire ani fail to do so, 

anypiriy may sers** the other party or the arbitrators, as the case may 
be, with a wriiien notice lo atpuitt an atbucaior or umpire 

(^) If, within seten cliir days after such notice has been s.rvi-d or such 
further lime as the Court may in each case allow, n > arbitrator or no umpire 
IS appointed, as the case iray be, iht Couii may, on application by the party 
who gave tie notice, and nfur giving iht oiher patly an oppjrlunity of 
being heard, appoint an arbitraior ur umpire or II akc an order superseding 
the arbilration, and in such ca'^e shall proceed with the suit 

Scope — Court cm appoi il arbiruor or uni| ire or m ikc order supetsedmg 
arbiira ion if cl 1 of part 5 n s com » 1 ied w lU t >d if ptr y serves required notice A 1 
R 1928 All 674 -((<529) A L J 31^111 Iml Cts 559 Court should decide fa ts 
whether tibitrt'or had died or refused to act and whcilier u should give chance to 
parties to appoint a ne\ i 

ioo9« no Ind Cas 88t 
suo viotu supersedes the r 

IS contrary to lav and should be set aside 7 O VV N I043et29lnd Cas 162 After 
resignation, an arbitrator is not competent to make an award A 1 R 
1930 Lah 125*831 P L R 386=124 Ind Cas 676, see also A I R 
I 9’9 All 144 = 51 A 501*8(1929) A L J 182=115 Inct Cas 6n Order 
of Court thrus ing arbitrator on unwilling parly and ordering parties 10 pay costs of 
reference IS void A I R 1929AII 144=51 A Soi«‘(i929}A L J 182=115 Ind 
Cas 6 i 2 Appointment of new arbitrators must be made by both parties 112 P R 
I 9«8 = 139P L R 1918= 
nonce to the other party 
J 643 = 50 Ind Cas 655 
proceed and file award, C 

arbitration and decide a c , ■■ 

Court under para 5 (2) does not make award invalid A I R 1924 Cal 665 = 28 
C W N 634=81 Ind Cas 574 Where one arbitrator refuses to act. Court can 
appoint new arbiirator 19 A L J 823=64 Ind Cas 459 Where arbiiratioii has 
not been supersided Court cannot try a case 5? L J bya^iPalL T 416=57 Ind 
Cas 473 Court can revoke arbitration but not a case A I R 1927 Mad 9io=*3g 
M L T l95-(ig27)M W N 921 = 105 Ind Cas 92 Noappeallies for misiake 
in construing original reference AIR 192S Oudb 361 = 120 L J 174=3 O 
W N 64 = 86 Ind Cas 613 ‘Appoint” means concurr in appointing A I R 
1925 Oudh 261 = 130 L J 174=20 W N 64=86 Ind Cas 613 Applcation 
by party 10 appoint surviving arbitrator as sole arbitrator is wntlen notice 

within para 5 AIR 1925 Oudh 361 = 12 O L J 174=2 O W N 64 

= 86 Ind Cas 613 Court cannot take any action where no nonce has 
been given toother party for removal of arbitrator. A I R 1925 Lah 374“ 

7 Lah L J 163=26 P L R 476=88 Ind Cas 975 An award is not bad simpl^y 

because one party is purposely absenting himself from hearing 29 C W N 

895 = 40 Ind Cas Finding that arbitrator resigned because of obstruction 

by plaintiff and that arbiiraior is willing will justify Court in extending time 
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of hearing A I R 192S All 740s»5oA 953 = 26 A L J iooo=» Jio Ind Cas 

83i Where parties igrted to irbitration but named irbitntora refused to act, the 
Court can ippoiiu 0 her arbnrat jrs in the ibacnce ttf any proxision m ihe reference 
as 10 what to happen on refusal AIR l9j4All 36S But if the second batch of 
aroitrators also le uses to ici, the pro ee hng come to an end and further proceedings 
can be coiuinuci only after due notice to parties under this rule I9J‘ A L J 
6 S3 = A I R 1931 A L J 76t In case of refusal the Court can 
arbitrators 0 ily after observing the formalities mentioned m this ptra /«<j,see 
also 134 Ind Cas 733-33 Bom L R io23 = A I R «93i Bom 529 
refusal by arbitrator to act the Court can not, in acting suo molu supersede me 
reference 129 Ind Cas 163 = 70 W V 1043 Appointment of new arbitrator t)> 
Court w thoat observing the fornaalttics prescribed b> this para juris i 

tion and c in be set aside in rcaiston AIR 1933 Oudb 540— 146 Ind Cas 493 

6 IS 512] Eiery arbitrator or umpire 
Powers of arbitrator or um appointed under paragraph 4 or paragraph S 

powers as ifhts name had 

oTap 4 or 5 . inserted tn Ihe order of reference. 

7. [S 5131 (1) The Court shall issue ihe same processes to the parlies 
and witness whom the arbitrator or umpire 
Summoning witnesses and dLSires 10 examine, as the Court may issue iti 
suits tried before tt. 

(a) Persans not a tending to accorda ice with such process, or making any 
other default, or refusing to give their evidence, or guilty of any contempt 
to the arbitntor jr umpire during the investigation of the matters referred, 
shall be su iject to the like dtsadva uages, penalties and punishments, by 
order of the Cjurt on the representation of the arbitrator or umpire, as they 
would incur for the like tiff nces In ‘uiis tried before the Court 

Scope— The words refusing to give evidence* in clause i of para 7 of Schedule 
11 of the Code of Civil Procedure Code 190S, refer to ibe case of a person who 
refuses to give evidence when paced 00 oath and is required to answer questions 
put to him and not lo a case where a person elects not to produce any evidence 
in h seise ti Ind Cas 3j9 = 8 A L J 939 

3 [3 514] Where the aibitrators or the umpire cannot complete (he 

E«ie„s,onofi,mefotmnk c »”.■<! Whin Ihe period speciBed in Ihe order, 
award ^ Ihe Court may, if it thinks fit, either allow further 

time and Irom time to time, either before or 
after the expiration of the period 6xed for ibe making of the award, enlarge 
such period , or miy make an order superseding the arbitration, and m such 
case shall proceed with the suit. 

Scope — Award submitted after (Ued time IS loid SSlud Cas asr But it can 
extend time to file award although time first fixed his expired 52 Ind Cas 352, 
seealsosolnd Cas ;2,«4 Pat L J 265. 45 B 1071 = 23 Bom L. R 6t4=63lnd 
Cas 929; 19 C W N 165=31 Ind Cas 597 In case of arbitrators not submitting 
award vmbin lime Court can supersede award and try the case 57 Ind Cas 890 
Award though filed after fixed time is not void 44 P W R 1916=56 P L R 


n 

Pat L. T 4(6 = 57 l^d Cas 473 "Making the award ’ includes announcement 
of award and filing it in Court AIR 1928 Lab 753=*tioInd Cas 748 Where 
award was not filed on fixed dale and Ihe Court issued /aitiiio file it on ceriain date, 
the tai^d mi> be construed as an order for extending lime A I R 1925 Cal* 
* at once to try a case if award 

t 115 = 3 P L T 346=65 fnd 
•• "xlension of time, the Court is 

* case into consideration, inclu 
of the arbitrators. 146 Ind 
• extend the lime even where the 

not refuse to act 54 All 297= 

AIR 1932 All 665 
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iHE I.OP or CIVIL r> stiM kt 


_ 9 IS 515] Wln-to ii»i| »o lut btcn 

N.c:c u , :e i-\) -i appointcJ, he i»') iiittr cn llic nfcttnco lu 
...c -....ol..', -.cs 

(j) if llu) liavL allowci ihc vji»ointtJ umc lo txiilic wilhoul linking 
an awar 1, or 

(/) if the) ha>c ilehicreJ lo Ihc CjuiI of lo tlic mijnro n noUco in 
uTiUng viaUnji lUal Vhc> cannot iSttc 
Scape — ' \ » aj^icc cnt to refer to aihiirmoii « i* ni eo lit iii 1 in u coiiliiii.i. 
iw ) lilt ir\ Oil u \fc a 'j'liiucj o I civil i'lc vnil ii iiinjnn. llio ronri 
« I 'c an Of ct lixin^ a Jaic ai lu i whitli the vw ir 1 w ii lo be ftk I, lint beetle (lie 
11 f) < J I’lc , 1 ilijiii S tMT o' the ntbiiilii* iitiic 1 Silbsi<|tic'iil) to llicir 
ic lime , il c ui~,) re foi v »r 'c 1 i ilo u item to il'*- ‘-o ill. wbicli w i» of tin. n unio 

of 1 CT"i, fu lie Hi 1 \* kI I e ic >m nmUil »ho il I I’Ct > hl iIil* iiilijcCt of i ikcici 

I!t d lint in (Iicrte couM b: bavcJ ii|K> t such (1 is imicli is it is iioi in 

auai] I \ I I ;-)« V W N i<io4 <> An uiipiii. cm vet uiilnnu iibiiritora 
lit InJ Cas SSI • \ I U 19:3 Ml 6 4 ^ i ) 3 ), A h J Ji 

10 [S. 510.] \\ here an awatil lu a suit has hctii in ule, llitf ('crsoiis ivlio 

, , nuk It shall sig ' t« mil cinio II I > he liki\ In 

^AwarJ to he si^ncJ anj c m t, logtlhtr nUl' i »> iki-ositunis ami 
docuii cots whnh hale Ihlii taken nnilptoiol 
btfo'c them ; anJ nonce of the nltm* slnll ht t > iln, juitits. 

Scope— Awarl musl Sc $ k '« 1 In ‘H ulii'ai ts ml ifistnnl I'ciioiullv 
A 1 U lOJOPai i7B"URlnt Ca^ 60 sic si S* lo I I »■» )iJ—iK M I J 
t45 . 3V C 4>^ J M So m? 1 * I <- 1» ' » 1 I n ; ii \iv ii I 

s roi a mm » cr il i 1 Nil? 1 )’R 1 11 Jti i< ? I I < is s u \ii ii I Is v >1 I 1/ 

0 IS noi si„ic.la I tik I A I l< m > M 1 1 I' s' 't I J 3S I W 

‘’37 tt4 III I Cai RiR \N Iter 1 var I s iiu I by s ioe itbiii 1 nn only ii ■ i |i iiii ii ol 1 

such aHaril IS laiiiaiiiouni 10 err* r oil iw or fi I \ I k ii2;(.il Kji >3$ lad (.is 

373 Knoilciige \ltui\!e nf aiaol Ikiiii; lik<l is no stilli luii Ntiiio iiiiini In 
given to the pariKS or 10 ilitir counsels or jikiikrs A 1 U ir;p f ih 33K>'nv 
Ind Cif 331 , 107 IijJ Cas 638-A I U i<> 38 Nil' '//» , 01 III I C 14 lij-A.I K 
1926 Cal {0(8, A 1 R 1937 Cal 619-4$ C 1 J 4SH-103 In I Oai 62$ i 9$ 
Ind Cas S47“A 1 R 19:6110111 313-38 Doni I K $it , A I R 1931 Oijilli 
148-24 O C 334-8 0 I J 626-64 loil C'» '/O, e'jliiil Cii 3JO-A I R 
1925 Lab 619 , (1921) M W N 793-15 I. W i60«45 M 46O-71 In I Cis tiU A 

1 R 1922 Mad 179, 62 hid Cas 649-240 C 263-8 0 1 J 280 Wlirc iilnirii' 

tors do not sign award before filing ii, decree thereon is llc|. il 1 i'll I. } 
306-2 Pat L W 377=35 Ind Caj 358 Atbiiraiots uc iittsiiiiied to (oniinil 10 
Willing deijosiiions but art noi hound 10 picscivc ilicni A I R 1929 Nag 34-II9 
Ind Cas 604 Award is not vnd for mere fiilure to 6le doruiiieni or deij jsiiioii 
A I R 19 ' - . .. . . 

Cas 446 1 

an award is 

L J 90-2 .. I .1 

which are r 
of the Cour ■ . 

1933 Uh 777 

1 !• [S* 517.] Upon any fcfer< nee by an ofikr of llic C fiirl, the uthitialnr 
„ or uiiii Ire may. with the kave of ill Court, state 

Statement of special ease by awar I as lolhuwU'ic or any part iho tof 
arb,.rao,5orump,„ .ci.l ca.e for ll;>, o|,p;nr, 

of the C jurt, and th^ Court sh«U aclivcr its opini tii there ni, aids tail or ier, 
such Ol 1 woo to bs added to and to forri part of the a<Tard. 

Scope —In case of difl” rcore t.<*t#»en tb<* arbi r non, th»- rjuesii j ) of fri»y 
be referred lo the Court in if** form of a srro*! c.i‘c 35 H i^i— i2l'<i» I I‘ 
85* = 8 I J Cas 171 ; seealso 2r Ini Cis 378 — 48 IJ 665-16 HjH i. R ''3'' 
Refusal L> an ur-pue to s.a!e a s,>«cial case Cannot sirtr „ifc j tJ ' r I ur of m ► on 
duct agimst bim 134 loi Cas f<>2o-;4C L.J 372*33 I' ^ f- k 
6-6-35 C W ’} I3<;7-I93i A L J 1116-Xl » »>J' >’ C Jrr'y-bl M k j 
£23 (P. C J 
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Power to modify or correct tS 5l8] The Court cnayi by order, 

award. modify or correct an award . — 

(a) where it appears that a part of the award js upon a matter not 
referred to arbilration and such part can be separated from the 
other part and does not atfect the decision on the matter refer* 
red ; or 

(^) where the award is imperfect in form, or contains any obvious 
error which can oe amended without affecting such decision , or 


(<r) where the award contains a clerical mistake or an error arising 
from an accidental slip or omission 

Scope— This paragraph is applicable to case of imperfecnon m foim m award 
A I R 1930 Lah 26*11 Lah 342*31 P L R 668=124 Ind Cas 339 After 
reference to arbutaiors Court’s power to deal funhcr with the case is very litntied 
It can act under para 12 only AIR 1930 Lab 26=11 Lah 343*31 P L R 
668=124 Ind Cas 330 Court may correct or modify partly valid award If some 
portion cf award refers to matters not referred to it can be separated AIR 
1924 Pat 33=2 Pat 777 = (i923) Pat 225 =»2 Pat L R 76*3? T 239=76 

Ind Cas 4, see also 76 Ind Cas ioo7 = A I R 1933 Lah 411 Award based on 

arithmetical mistake in document cannot be cotrectcd Piopcr remedy vs appeal or 
revision AIR 1927 Mad 720=53 M L J 38* (1927) M W N 242=103 Ind 
Cas 829 Court cannot enter into merits of di>p'ite A I R 1921 Bom 191 = 45 
B si2*59lnd Cas 78? Court has no junsdiciioo to modify or correct award more 
than what IS confined to para 13 78 P K 1916*124 P W R i9v6=4^P L. R 
19171-35 Ind Cas 887 Arburacof is fully authorised to direct payment by instalments 
and their order though harsh or erroneous IS an error of substance and no of form 
and as such Court has no po ver to amend it AIR l93oLah 36 = 11 Lah 342= 
31 P L R 668- 124 Ind Cas 339 Award can not be set aside except for miS 
conduct of arbitrator ur pa ent m stake though arbitrator is an officer of Court A 1 
R 1925 Sind 89-78 Ind Cas 60 see also go Ind Cas io=A I R 1925 Cal 332 
In a suit for di solui on of parcnersh p and accounts arbitrator can award interest 

also 56 Ind Cas 941 see also 46 C 584=54 Ind Cas 285 = 330 W N 704 

Arbitrator ca inot rev ew hs ovnavarj 99 p R 1917=173 I \V R I917~43 
Ind Cas 350 A co rt may mod fy or coTieci an award passed by an arbitrator 
under cond i 0 s prcsrr bed by cla ises (a (b) and (c) of para 12 of Srb 11 of the 
Code of C V I F oceJure A decree passed on n a vird wh ch has been so mod Red is 
a proper decree ccorl-j re w h ihe awar I nder para 16 \ L R i9J3 Lah 
^ iT ” ^ ^ 1933 Lab 139= 141 Ind Cas 72 Where a prayer 15 

only (or the n 0 1 ficai on or remssoi of anavard the prajer comes within para 
12 or 14 and consequenil) An 158 of the Limitai 00 Act is not apolicable A L R 
1933 A 290-1933 A ^ J 519 AIR 1933 AJI 648 

J3 [S 519 J The Court may also make sjch order as a thinks 111 res 
Order as to costs of arbitra Peeling the costs Of the arbitration where any 
^Orderasto costs Of arbitra quesUon arises redirecting such costs and the 

award contains no sufficient provision con 

cerinng ll em 


Scope— In case of omission of costs in aivard. Court can mike order regarding 
costs A 1 R i93oOudh 89*7 OWN 97 = 5t-nck 678=i26Ind Cas 508 see 
aIso6S L R 226=j9lnd Cas 611 Court has power to reduce excessive costs 
which are not pan of award, but award cannot he questioned A I R 1930 Sind 
190=123 Ind Cas 694 


l4 [S 5201 The Court may remit the award or any matter referred to 
arbitration to ihe recoiisidtration of the same 
Where award or matter re arbitrator or unptre, upon such terms as it 
ferred to arbnration may be thinks fit 

remitted * , 


fn\ where the award has left undctoimincd any of 1)10 V* 

to ntbitniioij, or wh ru it dolermiiiu* «»y " f*’*, >• 
MhUifttluiiv unksi such iiiotlor can ho 8<'i'flK»i6 » 
the dclojmluRltyn <jI tfto jef-fie'' ( 
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(d] vhere the anard is so indefiniie as to be incapable of execution ; 

(c; nhere an objection to the legality of the award is apparent upon 
the face of it. 

Scope — ncmiital of pirt of ax^ird IS not proper AIR 1936AI1 567 = 24 A. 
L / 706=96 Ind Cas 551 It is open to parties 10 accept incomplete award A I 
. . ■ ■ Ind Cas 2pa Where award decides some 

■ ihe rcmaininff nutters have been decided 

. - . . 874 = 29 P L R 53i = tio Ind Cas 738 

^ based on personal knowledge with consent 

of panics A I It 1915 Oudli » 
rcmminj to same arb iraiors 
arbiiraiion A I R 1921 I’at it 
370 It IS not competent 10 Co 
ISA L J 952-43 A 101 = 59! 

render tt lUcgat 42 A 277 = 21! PUR (A)t04=t8A L J 241=58 Ind Cas 585 
An order rcniiumg an aw ard for reconsideration of ihc arbitrators is not open to chal- 
lenge on aj peal 146 Ind Cas 22 = A I R 1933 Lab 530 In the absence of any 
objection, the Court is rot boun ! to scrutinise the terms of the award and satislyitself 
before the passing of us decree, that ihe award disposed of all the mailers referred 
to arbitration and if t)ic a%\ard did not so dispose of ihcm r//i* mo/u to remit the 
award under para 14 A L. U t033 Mad 55')'*'^ 1 1^ *933 Mid 697—38 L \V 
3jO = 65 ML] 376=1933 M W N Where a rase is transferred after order 

of reference and before award, award should be tiled before court to which case is 
transferred 146 In«l Cas 582=10 OWN ii96=A I R 1933 Oudh 546 
As award submitted b> the arbitrators is final and the only exceptions are the 
cases where the award ts he result of <.ortup«onor fraud andoneother where (he 
question of law necessarily arises on ihe face of the award or upon some paper 
accomp3n>tng anl forming part of the award 10 O W N 1196= A I R 1933 
Oudh 547 , see also 145 Ind (3as 465-27 b L H 96= A 1 R 1933 Sind 200 
Where Uie arbitrators determine matter not referred to tliem u is open to court to 
remit the award to them again 12 Lah L J 3i4 = A I R 1931 Lah 
215- 131 Ind Cas jOj 

Clause (a) -'Award exceeding terms of reference is void regarding exceeding 

f ortion when it is separable from and independent of the rest 23 C L J 237 — 31 
nd Cas 33 Award on matters beyond terms of reference is without jurisdiction 
and Court can remit it A I R 1926 Mad 201-49 I^I L J 523-91 Ind Cas 745, 
A 1 R 1931 Lah 215=12 Lah L J 314 , A ! R 1928 Lah 915-110 I C 401 
Award is valid only to the extent of nwtters referred in it if they are separable 
to Pat L T 53=115 Ind Cas 680, see also A I R 1928 Sind 144—108 Ind 
Cas 791 , A 1 R 1923 Rang 130=1 Cur L J 265 = 411 B R 157=72 Ind 
Cas 193 Court IS not competent to amend anthmelical error in prnaie award and 
remit it for reconsideration AIR 1925 Lah 86 = 78 Ind Cas 1042 Power to 
make parmion include ri^ht lo award maintenance A I R 1924 Oudh 84 = 10 
O L. J 236 = 73 Ind Cas 39 Slip is not material irregularity in award. AIR 
1925 Cal 599=52 C 100 — 88 Ind Cas 49 Aw aid is vitiated where arbitrator 
leaves some matter undetermined AIR 1914 All 493 Where the award is 
incomplete It should be remitted for reconsideration 146 Ind Cas 22 — A I R 
1933 1-ah 530 

Clause (b) — Court is empowered to set aside award if uncertain 3 O L. J 
•37 — 34 Ind Cas 355 Under clause (b), the award is to be remitted when it is indc- 
finiie as to bs incapable of execution 3p Ind Cas 761=3 O L ] 258 But 
where award is returned fur modifying certain part only and this to remove indefinite* 
ness, the wholeaward cannot be altered A I R 1929 Sind 164=116 Ind Cas 
590 But where amount is not ascertained but can be made certain, arbitration 
cannot be held as uncertain AIR 1930 Lah 22=119 Ind Cas 726 Where 
extra amount is given 10 eldest son for services rendered mere use of word jesh/a bka- 
docs not make award aoid AIR 19^0 Mad 38=30 L W 868=124 Ind Cas 
309 » 78 Ind Cas ajS-A I R 1925 Mad 301 Award is not uncertain if rate 
ol exchange is not mentioned AIR 1924 Smd 117—173 L R. 86=SoInd 
(3as 1009 Award not specifying smn to be paid is not goad ground for remittal 
if arbitrator has gucn rule for calculating amounts to be p^id AIR 1922 Cal 
447— 49 C 646=69 Ind Cas 995 
C. C H Vol. I— 106 
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Clause (c) — Coun is cmpo vcred to remit an a rarJ if tl ere is error of la at patent 
on face ofit 44 1 "8o-=2i Boia h R 10^7=*, ^ loil Cas 799 . see also joi P R 

* means erroneojs legal 
599=* 52 C 100^88 Ind. 

, 124 Ini Cas. 209 , A I R 

Dial of law by arbitrator 

. M L J 323 = 24 'M L T 

, the evidence before bim 

and the arguments ol pleaders and then make* the award, mere mistake m construing 
contract referred to in award but not incorporated in it is not error on face of award 
A .1 R 1927 P C i 64=S3C i26=iS4lA 427 = 53 ^^ 3 ,0 

= 46 C L I 9*11 C W N 1027 = 39 *^1 L T 6t=>2i S L.R loi (P C) = I04 

Ind Cas 476 \n error in law on the face of die award must be found «« 
award or a document actually incorporated therein and which is the basis of the 
award A I R 1926 All Soi=*48 A 475 = 24 A L J 480=95 Ind Cas 416. 

15 . IS 521 ] (1) An award remiUed under paragraph 14 becomes void on 
_ , - failure of the arbitrator or umpire to reconsider 

award * settng iside ,, gut no award shall be set aside except on one 
of the following grounds, namely — 

(fl) corruption or misconduct of the arbitrator or umpire, 

( 4 ) either party having been guilty of fraudulent concea'ment of any 

matitr which he ought to have disclosed, or of wilfully mislead 

tng or deceiving the arbitrator or umpire , 

(c) the award liaving been made after the issue of an order by the 

Court superseding the arbitration and proceeding with the suit 

or after the expiration of the period allotved by the Court, or 

being otherwise invalid , v 

( 2 ) Where an award oecomts void or is set aside under clause (r), the 
Court shall make an order superseding the arbitration and in such case shall 
proceed with the suit 


Scope— Paragraph tj contemplaies tic enterta n ng by the first Court of all 

r Bible grounds vh ch can be urge! aga n$t ilic val d ly of the award A 
R 1926 All 30 *‘4S 336 33 A L J 907—90 Ind Cas 904 Paras iS 

and 16 dept.nd for I c r opera lo 1 on a vnl d reference AIR 1923 Cal 
8i3=.4aC 551-42 C L J 26 9 C W N S8G 8j Ind Cas 633 It is only 

the par y preju 1 1 1 \ y d e c\t se ol excess ve auihor cy by the arbitrator 
who s eniiilcU to object 10 il t ivarlbyr ason of u AIR 1927 Smd 206=10-’ 
Ind Cas 377 \n awar 1 should not be set aside merely upon the ground that the 
decree based on it would not be one wh ch would have been ordinarily passed by the 
c'^urt in which that suit was insiituicd AIR i9280udhi=3 Luck 1 = 4 O W 
N 1085 (F B) = io 7 Ind Cas 545 Where partes and arbitrator agrees to with 
draw reference arbitration should be superseded Reference can be revived only by 
fresh agreement not by resiling from previous resolve by one of the parties A I R 
1934 All 95 Award not warranted by terms of reference and going beyond it is 
not enforceable AIR 19^4 All 117 A clause in a compromise peiiiioa provid 
mg that any of the parties ihercio may object to the award on any account is 
contrary to para 1 5 i Pat L J 306=2 Pat L W 377=-35 Ind Cas 358 Agree 
ment to object to award does not preclude parties from objecting on the ground of 
fraud or bad faith of arbitrators If arbitrators imparted their personal knowledge 
without giving an opportunity, of testing such knowledge it is misconduct 
on their pan 107 P W R 1916=117 P R 1916=34 Ind Cas 192 
The filing of a suit regarding the same subject mailer does not r/Jo/ac/u render the 
arbitrators (unctut officio A I R 1924 Smd 105=173 L R i5 = 8olnd Cas 969 
The only iimc for enicriaining the charge of mis conduct is when the award has 
been filed A I R 1923 Cal 410=27 C W N 420=80 Ind Cas 459 Words 
arbitration and award and “award in s 14 Arbitration Act and para 15 Sch 2, 
C P Code respectively allov of no di , 

L.R 389-54 B 696= fS Ind Cas 30, 
the award if it exceeds scope of the 

Tward dealing with ihe matter refcrrei ^ , 

separable from the rest 10 P L T 58 ™*i 5 frt<l Cas 680 Though one of the parties 
IS minor represented by guardian there is nothing wrong m parties agreeing to 
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aNiJe b> atiirj of nujoni) A I R 19J9 Mid U4<='li4 Ind Cis 36? Where 
reference under r^ra bch II in i pariiiioii sun uis null regard 10 

‘djputc ta sun" and whcic panics during ubitratioii prOv-cciliriKS by consent 
su^^csicd cenaia tnciliod for partition the qucsiion being not in dispute 
at the tne of rc'^trcrcc, in ird based on such finure agreement is not 
inaolid, A I H ig.6All s67«?4 A L J 705 = 96 InJ Cas 531 One and the 
sa'ne arbitrtiion can not be held is to matters «ithin the jurisdiction nnd matters 
wiiho-t the jurisdiction between ibe patties to the suit and between them and other 
persons and part!) upon an order of reference and parilj under agreement AIR 
1925 I* C 293 = 28 Horn L. R 217=92 Ind Cis 013=53 I A 1-53 C 2S8"27 
P L. }l 35-3 P L R 330-43 C U J 14 = 49 M L J 812 = 24 A L J 13 P C 
An arb traior is not entitled to adopt the procedure of a special nature 
unlc<^s a'1 panics a‘Tecicd by u agree to ihe adopiton of such procedure 93 
Ind Cat ito }- act that the award is 1 ot given vviilun sncciried ti>Rc is 
101 sjfnc ent lor refusing to file igtccmcnt m Court, especially where there 


23 PonL R 392 = 8510! C\s 422 If in iibiirator consults strangers on qiicsnon 
of law or as to tic stjlc syntax or grammar ol Ins award he is quite wiihm his 
lights as an arbitrator but il he arrives ai anv findings of fin consulting people 
and if he allows them to alfcci Ins dccis on as assessors llicn there is misconduct 
^V. I R 1925 Pat 465 = 3 Pal L U ,1 = ^ P L 1 544 = 86 Ind Cas 
773 Where dcfcndanis ate not prcsini o prosciuit tlicir applicaliou to 
set aside theirawari decree i isst 1 igu st tltcni » no t\p\t!e A I U 1924 I’nt 
603 = 119:4) Pal fo-jJat 830=1 111 I’ Still Cis i( \ii itviriJ cannot 
be SCI aside merely because cfcicii c is noi 1 > writing A I R 1925 Oudh s&g= 
11 O L J S“o 28 o C 74 = fo In I Cas 7 

Romitted under paragraph l<i— Awari icnnucd by Court for rcconsi 
deration of arbitrators becomes voi I on their failure to re con ider it 7 W R 
4o3 , 16 C i63 

When award can be set aside —An award can be set aside only on the 
grounds msnuoacd in this pan 81 Ind Cas $74=280 W N 634-1924 Cal 
065; see also 119 Ind Cas 726= A I R 1930 Lab 22 , 30 C 397=? C \V N 
543 

Oorruptioaormisconduct— Decision based on secret enquiry ard opinion 
of Strangers amounts to misconduct on part of arbitrator A I U 
1931 Lah 111 = 131 Ind Cas 220, see also AIR 1931 LaK 65=130 Ind 
Cas 833 Failure to record evidence when ind spcusable, is misconduct 
A I P 19J1 Lih 65=130 Ind Cas 833 Strict conpliancc with para* 1 


award A 1 R 1931 Cal 51=580 269=340 W M 689=129 Ind Cas 128 lliit 


,540 = 117 

bchin \ back of paiUcv 


1ml Ca^ 3^1 Arbitrators can 1 , ,( ^i^nl I 
II tliey <t > kO llitir awards tre n| en |i ,(|l <* 
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0 P L T ': 7 J=*io 5 Iml Cis 21 The wonl ‘tniscomlua” m $h>s p^ra does not 
necessarily in)pl> fnml But il maj include cases athcie ihe atlJiintor has fauea 
to perform the cssciunl duucs which arc cast upon lum as an arbiirmor. 
A I R loaS Bom 49=- 52 H il6«30 Bom L. R 92=107 Ind. Las 

707 Where the award has been made by in arhuraior according to hiS own news 

as to what wis right and proper in ihc circumstances, the award cannot be aitackeil 
oa the ground of a technical misconduu m so far as he appUeda perverse view ot 

law A I R 1929 Oudh i=»5 0 W N 1001 = 113 Vnd Cas 73$ Decision with* 

out giving notice to parties or heanno ihot cotnmeuis on evidence is legal miscon* 

^uc, A I R J lah l.ul Cl, S06. WI,=,= o.nn.re 

enquiries beliind bicl. ol parties be >s gu'hy cf 'tnscoaduc A . y -7 

Lai «s,8 Lai. 3J9-J La. L J a. 3 -a 3 P L K 4=5-10. Tod Cis .55 Unhs, 

pan.es Vonsso, „o aru.tra.or his a t jh. w doo.de il.o .nal.or on his personal 

knowledge an! the award based on such Vnovlcdgc IS Vitiated J ^ ^ 9 -° 

752=50 M L r 514 = 23 L W 68t-'ig36) 'V V 415 = 95 r«d Cas 740 , But 
where particular arbitrator has been selected only because of his personal knowledge 
m the matter in dispute it would not be a miscondua on his part to use Vns personal 
knowledge m coming to a tenatw dectson AIR 1916 Bom 527=28 Bom L R. 

986=97 Ind Cas rv3 


When parties have agreed to abide by decision of a tribunal ol their own selection, 
unless there has been something radicall 
must not be set aside An award shoul 

technical error A 1 R '9*5 Rang • 

Arbitrator, who makes secret inquiry and 
of misconduct A 1 R 1931 Lah 


out of the hearing of the parties amounts to misconduct AIR 1931 Mad, 619 
1931 M W N 451 = 34 L W 507-133 Ind Cas 522 Omission to exam ne 
witnesses may also amount to rmsconduci AIR 193* hah 65— 130 Ind Cas 833. 
T iking legal advice upon the general rules of hw bearing upon the case does not 
amount to misconduct 1931 A L j tii6=5iC L I 372—61 M L J 633 (P C) 
-aa Rnm T R isV.-a- T W N I W 676=8 OWN io66=A I R 


less so palpable and gross 
ound for interference by Court 
133 tnd Cas 5*2= 3 < L W 
A/htre the parties appr Kited two 
abide by ihe decision of the 
■«t,fee 1 with one Arbitrator but 
^ p a u ff was eiiiiileri to the lower 
f/eli even thoi(.h the award was of no 


ava" ireVni'ae I'uere wlV n*^'*'* ' ’’ "a® of no 

C P Coiln toi» A f I i*’ '**'-'■*'* aniioi be changed under s Jic 

.i»a .f i.= i,„ .H'" ' 


Cl« sr IS Itivabd 22 C L ) 27?=2r 

.,0 ,Sa,»".;' 


i’.'" s'" 

question IS pending before ' /efation to which a 

of that trade 41 iJ i]8 = i} “ 3 ® of the usages 

604 The presence of all tli ' 57 Ind Cas 

meeting when the final ac ^ * *3St 

Arbitrator dec ding disouie ijiv.rt 1,.. , . **9 Ind Cas 522 

evidence IS Mai to the award m life absenrJ’n^^-fn “”'1 without taking 

A L J 78 = 54 Ind Cas 443 , 57 ' • * ' agreement 42 A t«r-..8 

irrevocable or conclusive refusal * 

tr-ilors. need not give notice but 

Arbitrators must not receive o, * 




to suninioii witnesses cited by 1 u^r ' 

nothing to show tint the arbuntor v 

the exercise of ■% wise am] prujenr 

IitJ Cas 767. Where arbitrator like 

of one parly without giving notice he 

give any funlicr notice when defendxni 

of repeated notice of wiihdnwii 33 ind Cis 467 


sec -ilso 4g Ind Cas 



Sch. tl. Para IS) ihb coob or civil rnocEouKs S4s 

03 , \ I U 19:3 Lah 'O?™? LaH L t 463=:6 I* L U 7o6«»S3 InJ 

}&t 

\\!cic Aair] II u-i,->c» led o»iuj 10 derctuUnts filic evidence 

v^, ,>ani g iccojni*, it is open 10 roicw bJi ii not luble to be set aside 

l>) 1-1 <>3 I* K i;t5'“i7>l' W l» ioi5»3ilnl Css 196 An arbitrator Ins 

po»cr 10 deicinnc a nvatier iclatin,; 10 a jr-mi business and to award share 

11 f\tour 1)1 even A siranj,«r where tiodmu IS recorded with full ( onsciJt of names. 
iS A L. J :4I»42A 277w33InJ Cas 5H5 Where t»otb arbiiniors arc pleaders 
the rerc fact tl.ai o le 1 as appesrej for the other in astious eases wiihont fees does 
-ot show that the latter would not take a ft r sicts of ilie matter under arbitration A 
I U iipjobinl i93at:3tnJ Cas 6)4 W'bcre an avrard does not decide the rc-al (]ucs- 
iion at nsue u is ' • • . ■ . 

Cas £24 W I etc > s 

tl e“i 'iji par ci ■ ► • ■ , 

s'o.ttlai tuaswiiiinibcir contempliiion whife cfl cring into contract to refer that 
tJc> s’cull il us ^i\c evideirc award is not instill A I H 1931 Cal S 3«34 
C W N 6 C 9 «t 3 C 2(»3* 127 till Cas 41S Mere fa I of questioning the luriics on 
diffcteni dates docs not atn>>n to misconliict m long as the parties arc gisen an 
opportu-it) of the teptese nano js made b) the oilier side A I It >926 

Mai 115S-24L W 4S3 — 97lnl Cas 4-8 Where the order of referenLe implies 
that no furil er cv denre was to be I ut f >r » tr I by the panics and that parlies hate 
sjfncienil) state 1 ilicir ease abs*nre of notice by iibi ratots tint the) were prepared 
to rcccise evidence do*s noi r«n ler aw ar 1 ms »1 1 \ I U 1327 'lad ioiO'-io6 

Ind Cas 332 

Tlic Court w 11 set as le a v v n I I il sre > 1 1 « rr r >f 1 1 v paitiit on the face 
of It 1 d m « o V hi 1 ii» 1 I ■ 1 1 tl c j ■ I <-■ <1 sciist of the wor I not 

from i *713 a) p > j( » t » a » I j » • » » ue J > »csf th » t^h <rro 1 )iis breach of duly 
e lui 11 irria^e of;us c Wien, lie irUiraiois a ini t improper evidence 

an 1 are m s e I b) il t\ ro 1 n i it err >1 il 1 1 v patent o 1 the ficc of the award 

and il 18 can amo nil to tc), tl m > o 1 lu 1 \ I R i ^24 Si 1 1 73«I7 SLR 35^ 

Whether the arbitrator can import ilicir own personal Woovslc i^e into the considera* 
tton of the ease depends upon the terms of subm ssioi to arbitration A I R 1925 

Mad io 8<3~49 M L J it5>(i92S) M W N 503-8S Ind Las 660 No 

arbitrator performing Iks factions can listen to confticntial iiifoimation 
adverse to one or the other party wuliojt commuiing grave misconduct 
A. I R. 1923 Pat 463 s» 6 P L T 544-86 Ind Cas 773 Where an arbitrator refuses 
to allow evidence under honest belief of want of junsdiction to admit it the award 
IS not Vitiated by misconduct A I R 1924 Oudh 4 O 0 *'i* O L J 142-78 Ind 


i • Cas 

, based 

866 
a fact 

that the decision of the arbitrator was based exclusively on the evidence recorded m 
the presence of both parlies there IS no ground for interference A I R 1923 Oudh 
335ts26 0 C io7-74lnd Cas 401 ft is improper on the part of an arbitrator 
to get information from one side in the absence of the other, but consent of the 
parties will cure the defect A minors guardian can not waive the minor’s right 
AIR 1923 Mad 301 — 47 Mad 30—17 M L J 7 i = (i 923 ) M W N 7—32 
M L r 32 — 44 M L J 263=73 lnd Cos 470 , see also A I R 1923 Rang 187 — 
I Rang is-=2 Bur L J 30—74 Ind Cas 6 Irregularities in procedure of arbi 
iraiion may be waived provided parlies knew oflhem 10 L W 57=51 Ind Cas 
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Ills couB ofCiMt- rrfOciouKs 


bl5 


V I 


'cfcnli*'* lA»i ^ ^ucTf*lie ciiicncc 
1 1 iciicw * ^1 i> r Jt I aS’e to t^c scl a»i !c 


r I x\ 


03, \ 1 H K,:S lo'' o'-l >-•’> ■- ^ ■’ ■ " -jO-SS ■'■■I 

Ca\ i6i 

W’-ftc aaarS » n ta ’ cJ oi»i 

i-p.>jni-g (jaj'ic 1 if aJoi* ii i. . , . . - , , _ , , 

ljy»t /5 4 K \natiija-< 

t>o«cf 10 deicr-n c 4 ruitcr icU« ^ ) i la t 1 > I>j» i c»» a J t > a »ar I 

In f.iojr tl c.to A il.HoCt .’eicli. { • l< o Id on!. I II o ,rnl o( i .ii.ci. 

IS \ L. I \ !?!“>alu C.I 5 'S "itiA'" 'A.. tAO..AIC| CA'crl 

:^c r crc face tJ at 0 « ! ai a| ;>catc 4 fir tltc o ’ cr 1 1 aa*io i» catc» w d > ii Icci tloc* 

-ot a' Qrt tl at il c latter a o.*I 1 ro laVc a (a f *tc r of the ittaiicr un !cr atbiifatioT A 
IK lOjObol I ji«t:3 111 Cai 6,1 \\hcfcai»a«rarJ<l>cinoiiJcci<’ctlcfC4l<iic»* 
I OT at iiajc It i» a a c 1 . Ij> tecJ t cal r »c>-» ! t a\ I K l^jJ bn 1 toj» 125 |tj t 

Ca» £24 \\l c c » ac < f 1' e atl» Itator* fc«»cc»« 'ci cc nat’>i*ra loiptoccc lin^'hcfitc 

i’ c"T ljt,at taa o*t'c“>t<» Jo aj ' i..t o ot a ! a ' etc coi Joel olpattio 

o* il at i uaa » t' t i* t r to < 'j *» n «’ I'c c enc^ nto r j itai'i 10 refer tl at 
iJc)j’ouA.JtlJi^»cei c c aaatltarot a’l! A I It l93<Cil 
C W *» 6 9- 5S c *64- I. a I 1 Ca» 4.* 'l«»c la t of jjca 10 ti il c junici 1 1 

diffcrcT ('a ei do a at a-**- t to % oj' t • ► I- * a* the {unici arc tn 

o,tponj 1 ty of t e 11 S i* '■ »e, itvc » t» r * 'c I > «’ e o 1 cf a 'c \ 1 K n 
'lal 1 1 5 ii ~*4 L \\ 4’'2 - I ' Ca» 4*® \\ 1 ere tl c c 1 'cr of refern e njl ca 
that ro l-ril tr ca JttCe Ma' t » * '• , -t 1 
saH ei Ij a ate J i* ctr caae al 


f 1 hr «1 c 
e Sif a 


10 rccei'c cat 'cT c Ja*» t ji ftT 'tr aiaai 1 'a • 
Ini Cal j 32 

Tlie Co,tt \»i 1 vet a» *' 
of It. Le^al ni V I u t a 
from T moral pj t f r » . 
cauiinj a niiv^K a.,e I j> 
arj are miale I h> lev 
Jvni tint can unai a Ir^i 
NMicihcr the itl» int j: cv 
tion of the case ijepen U uj > 

Mad toS'-a; ^l I J 


1 »l 4 I alt rt I ave 
I it cv .ere j rc,*»lc I 


Mil 


o-« to 6 


I the fare 

1(1 tl )i 

•f 11 


( 


1 


lar I 


Ol v jt» I > I 

I i$-(i aj) ^I \V s 


aihitraior j«.fforiiiinrt hit fonioia tii live i 


5^3 


adverse 


K 35 j 
«l l^c no il >. onv Icra 
ri 1 \ I K 1935 

KS III Civ 0(0 No 
viiiUnt il iiiforiiniioa 


other pvriy »iho«t conini tinib grave initconduct 

A. I K t 9 J, I’ll i'lft^OV I r >t 4 -AA 6 Inl Ca» 773 Where an irh iraior rcfiijcs 
to allow cvideiiec under ■ oncsi Irclicf of n ini of j iriv liciio i tn ajiiiii n the award 
IS not vitiated by iniscon luci A I l< >924 On Ih 40 )»il O L ) I 43»78 Ind 
Cas 378 Where the uini’irc laadc the aw ir I wiihoiii t<viiih ilic panics upiiortiinuy 
to b“ heard tlic award should t«c set avnic \ I U 1924 binl 37 -I 7 S I K 
172 = 83 Ind Cas 543 Where there is no provision fir linking and p iMisInn^, ihc 
award in the sub nisvion ncitiier ihc iward is iiivab 1 n >r the arhitraturs ire euihy 


ihe presence of both parties there IS no ^raun I for interference A I R 1923 Oudh 
335 = 2^0 C 107 = 74 Ind Cas 401 It is ira(>ropcr 01 the part of an arbitrator 
to get infocmatiQia fcona one side in the absence of the other, but consent of the 
parties will cure the defect A minors guardian can not waive the minors rieht 
A^I R ^923 Mad^^ 3 oi = 47 Mad 30=17 M L J 7 t=ft 923 ) M W N 7^32 
• IK 1923 Rang 187 = 

• ‘n procedure of arbi 

' ■ jL W 57=^51 Ind Cas 

t IS only voidable and 
Tfier It is filed 4 Pat 
ates information gamed 


setting aside iwir] must supers. loVbit^ation TFIt lyJr Rit*i 6^-'^3 Pa^T t’ 
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277 = 6 Pat L J 287=3(1921) Pat 170«6 x Ind Cas 390 Where the reference is 
, » nj r rifTc Jns nr) noiver to iook at the atvara subsequentJ/ subrjjtted and 

’ ” t •'!' 104 -s 1 I ah 


conduct except when reference auuionses bui.u 
be set aside L R 3 A 84 An arburator (o who 
property is referred by a Hindu joint iamily, so long 

should decide only according to Hindu Laxv, can taice into uu s ^ ^ 

panics and decide m accordance therewith A I R 1921 Lab Lah IJ4 — 

1 Lah L I ug = 7t P I R 1921=61 Ind Cas 628 Award given aftei time 
Led IS not^vfud^^A I R 1 933 Lab i73“«4S fnd Cas 129 Even before the 

award IS rnade the Court can deal with the misconduct of ihft arbitrators 146 Ind 
Cas Jo8i=A I R *933 Pat 566 Arbitrators can accept a compromise by the 
parties under r 3* ruJc 7 *45 Ca® 329='34 PER 397”A I R 

1933 Lah 538 Award based on reference xvuhout authority of a party can 
be challenged in a suit 1933 M W N 1475 Court should summon arbitrators 
as witnesses at the instance of a party ivho impugns the award on the ground that 
the arbitiator held his enquiry m the absence of the objector 34 P L R 397=iAIR 
1933 Lah 538=145 Ind Cas 329 An a vard can be set aside if the arbitrators grants 
excessive costs 27 S L R 327='A t R 1933 Sind 295=146 Ind Cas 439 The 
fact that an award has been filed after the time alio ved by Court may be set 
aside by Court but if not set aside it is a valid one lo O W N t77=A I R 
1933 Oudh 563 

Clause (b)— Where ih 
the litigation a party know 
s going to be referre 1 is guiity oi 
1 Luck 139=130 L J 224=30 W 
141 29 C 678 

Clause (o) — In cl (c) sub pa 
have same bearing as word inval 
?,VT.SaC L J 29f-35C W N 2 
w N Sian 130 Ind Cas 137 Gr 
meiuioned A I R 193* AU 95 
cover awird vhere reference isc 
L J ioo<5-tio Ind Cas 881 
iieais person not 1 pany to ih« 
beiveen par cs and s ch persor 
inval d A 1 R 19 7 S n 1 19^- t 
in accordance w th f 

A I R 1925 P C I 

L J 13*43 C L 
I A I-S3C 
imply that an> t 
Jhe csf .v 

Bom j 24=*26 H 
in para 15 arc 
meant to mcludi. 

M L J 71-23 M L T 89=495 Ind Cas 763 


279=63 Ind Cas 446 , see also 25 


a vard or on 
Air 1924 
erwise invalid 
herein but are 
■nentioned 34 


“ tent against an order 

. ling jnal of suit to 

a Bom 232 = A L R 

proceeointb a ^ " arbitration as the 

award IS not open to revision 107 P W R 1916=117? R i9t6 = 7o'^'^p°”L°^R' 

1917=34 Ind Cas 192 An objecuon 10 the validity of a reference js not an obiec 
tif*n wdhm^pan^i^,- Any order passed on such objection is open to revision A I 

to give notice of the ^ 

AIR 1926 Cal I • 
to be final Therefore un i.»: 
micrfercnco in revis on A 


I K ij8 Mai 48=10$ Inl Cas 10$ Rcvjbioji J cs 
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a„ainst onlcr :cfuii ^ to set ai Jc luanl \ 1 U Lali j69-»tu Ind Cas 

M' Wlictc icfcieijwc ii‘clfis impui^ncl owinj; lo dissent of parties )uJi,mcnt and 
dcctce ts appc-xUblc under pata ti *V I R iqji Cai io?“34C W, N 813=1^0 Ind. 
Cas, 137 Hifeh Court in tcviiio a cannot SCI aside decree in accordance tvnli award 
on j^foj J tl at o c of three / ^At/mefused to si};n avvariL <V I U 1927 All 573 = 
, . r supcrscdinj; award made in 

. i, All 566«23 A LJ 655 = 89 

s _ ' , , the course of a trial of a suit 

do not coasutu c a separate' case aaithm s 115 and therefore an order setting aside an 
auard If not open to revision A I 1* 1926 Lah I9l»*26 P L 11 253 Revision 
does not 1 c where Court supersedes aw ard on oiisintcrprciation of terms of reference 
A I K 1922 All 6< = 2 o<'LL- J 117 = 65 Ind Cas 779 If the judgment of the 
Co.rt IS p'oiojMcJ acco’lng to the award under paragraph 16 there is neither 
appeal nor iCMs on A I ]Ct929SinJ i=l5b U R 165 = 65 had Cas 50 Where 
awardwasset isidc o a (.round that reference ought not to have been made, 
that tevis on la> \ I R 1921 \U 16=43 jOj=i9 A L J 33=-6o Ind Cas 
857 \V1 cn objection to an aw ar 1 IS d sallowed, a decree based on award cannot be 
que$iio-tJ tiihcr in res isij t or m appeal 10 O WN 669 ■» V I R 1933 Oudli ^27 
Where sarre of the aibiraors iook part hi the hearing but n> objection was 
tah'n and ihcrcby the a vard w IS oji aiTL ted 1 1 m^nts atj order confirming such 
an award can not be mcjtioicl n appeal or iifcvisioi ,3 1 W 927= \ J R 
1933 Mad £62 = 65 M L J 7,, 


16 is. 522] (ij Where the Court sees no cause tu remit the award or any 
ol the inattcis referred to arbitraUon for re*con- 
stJetaiiuti in manner aforesaid, and no applica* 
iioia has been made to set aside the aavard, or 
the Court his refused such aiphcalion the Cou't sltall after the lime for 
inaling such ap|>licaiian has expired ptocccJ to pronounce judgment accord 
ing to the award 


judgment to be ac-or 1 n 
award 


(s') Upon the judgment so pronounced a decree shall CqUqw> and no 
appeal shall lie from such decree except na so far as the decree is in excess 
of, or not in accordance with, the award 


Scope —Para 16 contemplates award made m cases where there has been valid 
submission Where reference nsclf is impugned for want of consent or any other 
cause an appeal wilt lie against the decree passed on the invalid award AIR 
1931 Cal 109 = 34 C W N 813=130 Ind Cas i 37 . see also A 1 R 1931 Cal 2x1 
= 35 C W N 238 = 58 C 628=52 C L J 29$ , but see A I R 1929 Lah 479 -=io 
Lah 871 = 31 P L J 163=116 Ind Cas 559 , A I R 1927 Lah 362 = 8 Lah 693= 
9 Lah L J 569=104106 Cas 202 Para 16(1) does not prevent the court from 


Court should not :uo moiu fix the date for 
to an award filed in the court It 15 for the 
,jrpose A I R 1926 Lah 584=96 Ind Cas 
108 Where Court without further trial passed decree immediately after a report 
is filed, procedure IS wholly irregular whether report is considered as award or as 
commissioner s report A 1 R 1929 Mad 7^=»t29 Ind Cas 5 The question 
whether a party IS interested must be decided on the facts of each ease A I .q., 
Lah 126 = 32 F L R 44 =« 3 « Ind Cas 348 

A decree must be passed m accordance with the award after the application for 
setting It aside on grounds of misconduct and Illegality has been dismissed A / 

1924 All 788 = 46A 686=22 A L J 676=L R 5 A 463 Civ=S3 Inl Cas ,6 
Oral award has the same ctlect as the wnttui one It also bars a fresh suit f 
dealing with the same subject matter A I R 1924 Rang 60 = - Bur L J j/ 

79 Ind Cas 742 An agreement not to object to il»e award on gi'^und other tiT** 
those of fraud cannot prevent party to the agreement from moving to set k 
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on 9=45 M 466= 

15 ' ' ■ t aside award is 

not - ~ , i. to set U aside 

■ =56Ind Cas 677 Passing of decree m terms of 

td restore on merits application of objections to 
A L J 756=2 U P L R (A) 253 = 57 Ind Cas 
200 


Where invalid part of die award cannot be separated from the valid part, the 
whole award is bad and is therefare, null and void A I R 1922 Lai 399=3 * C L. J 
253=s 66 Ind Cas 342 When one of the parties lakes an objection to the award 
and agrees to indemnify the other, latter can sue him for damages on breach of 
the agreement 38 M L J 470=57 Ind Cas 952 A suit on the original cause 
of action IS barred after award has been made 13 S L R 75 = 53 Ind Cas 337 
Time for filing objections loan award cannot be extended 13 N L R 172 = 42 
Ind Cas 266 Award can be pleaded as a defence m a Civil suit regarding the 
matter m respect of which award was made 173 P W R 1917 = 99? R 1917= 
43 Ind Cas 350, see also 8 L B R I57=33 Ind Cas 554 Court acts with 
material irregularity when it does not give time to adduce evidence m support of 
. 3 O L J 583=37 Ind Cas 400 

terpretation should be interpreted in 
y the award 3 O L J 2>8= 33 

Ind Cas 761 Award is to be regarded as submitted on the date fixed by the Court 
for filing VI and the time for objection to the filing of the award is to be consulted 
from such date u P W R 1916=34 Ind Cas 250 Decree in terms of the 
award before the expiry of time allowed for making an application to set 
aside the award is illegal Decree m terms of award is not binding on the 
minor unless the Court finds it beneficial to ihc minor 9S L R 183=34 Ind 
Cas 845 


Sub seotion (2) — Though decree based on award 1$ not appealable it is open to 
revision if Court acts without juri>diciioo or fails to exercisejunsdiccion or acts with 
material irregularity in dealing with award 31 Ind Cas 458 Omission of sane 
tion under order 32 r 7 is no basis tor revi>ion 99 P R 1915 = 207? W R 1915= 
32 Ind Cas 250 Appeal does not he from an order recording an award 1 Pat L J 
90=2 Pat L W 411=34 Ind Cas 105 see also 1 Pat L J 306=2 Pat L W 377“ 
35 Ind Cxs 35“ Appeal does not ie against deciee passed in terms of an award 
unless It IS in excess or Jioi in terms of in a vard i«A L f 4S2 = 3gA 4or = 392nd 
730 see also 35 Ind Cas 914 46 Ind Cas 785 Decree made m terms 

of ilie awxrd c * 

49 Ind Cas 26 


out giving the 
Lah L J 487 

decree passed ^ 

It But the High Court may exercise Its jurisdiction under s ii? a" I R 1021 Bom 
32=45 B 832= 59 Ind Cas 8ti ^ 

appealed against AIR tgti La 
1922 Mad 429=15 LW 111=3 ' * 


that the party appealing was 
1=32? L R 44=i3f Ind Cas 
minors behalf wiihout courts 
N 238=380 628=138 
Uqw award except on 
132 Ind Cas 180 But 
for objection A 1 R 


aj ^ a u lor oujecuon A 1 R 

ipjoRanj, 308= 128 Ind Cas 847 \Vhere objections against award are decided 
by trial court, no appeal lies against decree in accordance with terms of award A I R 
2 29 Nag 264=26 R L R. 168= 1 19 Ind Cas 694 , see also A I R 1927 All 
1:0=49 A 178=24 A L J 1036=98 Ind Cas 993 , A I R 1927 Pat t35,*(iQj6) 
Pat 161=7 Pal L T 7o9“93 Int* Cas 321 . A 1 R 1925 All 541 = 86 ind Cas 
942 , A I R 1929 Kang 225=7 Rang 269=i49rnd Cas 21: Decree passed in 
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to adduce evidence 
925 Rang 238 = 4 Bur 

; ■ , . ^ other tUait those \n 

para i6 (2) docs not lic A f R 1926 Pat^ i 64=*7 Pat L T 264=(i925) Pat 
324=91 Ind Cis 799 Where partornnard is remitted for reconsideration but 
the arbitrators fading to do so, decree based part!/ on av^ard and partly on courts 
finding can be appealed against AIR 1926 All 567“24 A L J 703 = 76 Ind 
Cas 531 No appeal lies from award mule on relcrence, to which one of the 
parties ■ . • I ' • 

Si2 = : 
partie. 

tlOnS, I r. 

■ . . . * '3io4lnd Cas 202 

, , . It local inspection 

u ‘ ^ ^ Ini Cas 762 

Though ro appc.a 1 lies agiiisi the decree passed on an award yet a revision is 
competent where tlie court which passe I ihc decree misscd ihc juris liction conferred 
upon It iiSInd Cas 906 Where piriics agreed lhat trial Judge should decide 
a case on cer'am do umentary evidence a >d lovUtl msi>'‘ctioi and further agreed to 
accept the decision, there is no appeal from dcci ‘oii of the court A I R 1929 
All 377=31 .V 835 = 092 ?) I J 1024 = 117 liil Cas 107, sec also 11 N L J. 
217=113 InJ Cas 363 Rule prohibiting an appeal against i decree based on 
award docs n^t apply where the object on isto tic nherent jurisdiction of the 
Court to cnicnam suit \ I R 19 S I_a!i 73o-«iol dt I J 242=112 Ind Cus 262 
Where trial Court sets asi Ic a var 1 an t lUc lo v r ip icllatc Court decrees suit in lernas 
of It second appealhci \ 1 R 19SO1II1 1 3 I 1 h t=40 W N 10S3 {P B) 
™to7lnI Cas 54<i Bi i o stem I ippt i 1 I cs fiom or Jer recording aw ir I as compro 
misc \ i U 1930 Lab £60-31 P L R ",-127 lil Cas 70, Anoint against 
an award which could t ave been taken in die I ) ter Court c innot for the first lime 
be taken n revision \ I R I929^al 83i = i-*5li> Cas '’74 


Decree in accordance wnh award can b* appealed against only it ihe irbiiniors 
or the Courts have exceeded theu jurisdiction or acted with material irregularity 
A I R 1925 Cal 47S-73lnl Cas 335 Award made upon reference to arbitration 
made by a plea ler having no authority in that behalf is invalid and decree there- 

• 4 Nag 338-79 Ind 

• • ard, the decree which 

IS liable to be set 

aside in revision A I R 1925 Rang 103=76 Ind Cas 307 Decree based on 
award e\cept wl en not based on valid award is not appealable but judgments or 
order passed on award are open to revision if there is material irrcgulariiy in the 
passing of It II P W R 1916=28 P R 1916 = 3: Ind Cas 700 No appeal 
is competent where the decree u in ac ordnnre with the award The mere 
fact that m appeal ihc validi y of ihc award is impeached on the ground lint 
the party appealing was not a party to the reference <Iocs not take out the case 
out of this rule 12 Lab 408 = 32 F L R 41= \ I U 1931 Lali 126=131 Ind Cas 
348 see also A ! R 193-’ Lali 239-33 P L U i63-.ij6 Ind Cns ii = ii Lali 
528 138 Ind Cas 848-36 C w N ,o 69 = .\ ! U 1932 Cal 713 , 137 Ind Cis 
1,1 = 90 W N 191-A I R 1932 Oudh 1,6.1 R 1932 bah 625 .A I R ,Va, 
Rang 38= 142 Ind Cas 835 Where a decree has been passed m accordance wiib iho 

award it cannot be inicrferrct’ ’ 

excess or defect of jutisdici some 

M W N 831 = 33 I W ■ ^‘933 

146 Ind Cas 582=100 W N t , w. . . ix L, 

A I R 1933 Lah 69’ = i43lnd Cas ^09 


Oritr 0/ reference on agreements to refer 

17 [S 523 ] (i) Where any persons agree m writing that any dtfier- 
ence between them shall be referred to arbitra* 
Application to file in Court jj,g p^jucs to the agreement, or any of 

agreement to refer to arbitia- them, may apply to any Court having juriW 
tion in the roaUer to which the agretment 
relates, that the agreement be filed in Court 
C. C H. Vol 1—107 
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(2) The application shall be in writing and shall be numbered and regis 
lercd as a suit between one or more of the parties interested or claiming to be 
interested as plaintiff or plaintiffs, and the others or other of them as defendants 
or defendant, if the application has been presented by all the parlies, or, if 
otherwise, between the applicant as plaintiff and the other parties as 
defendants. 

G) On such application being made the Court shall direct notice thereof 
to be given to all the parties to the agreement, other than the applicant®, 

requiring such parties to show cause, within the time specified in the notice, 

why the agreement should not be filed. 

(i) Where no suIBcient cause IS shown, the Court shall order the agree- 
ment (o be tiled, and shall make an <jrdee of reference to the arbitrator 
appointed in accordance with the provisions of the agreement or, if there 
IS no such provision and the parties cannot agree, the Court may appoint an 
arbitrator. 

Scopo—The scope of this para IS no more than this that where an agreement 
of reference to arbitration has been cnicred into by the parties but the arbitrators 
have not so far functioned the Court has power to enforce to agreement against the 
parties where the arb’trators are ready and willing to act m terms of the reference. 

' n, predicates ihat the arbitrators 

Couii should step m and ask 
y are agreeable to do so 1932 


provides that an application 10 file in Court an agreement to refer to arburatioa 

shall be numbered and registered as a suit between one or more of 

the parties interested or claiming to be interested as plaintiff or plaintiffs, and 

others or other of them as defendant or defendants This provision does not 

convert the application into a suit for all purposes When the law says that the 

application snail be numlx 

fact a suit Jf It n ere reilly a 

of a suit and iC waul 1 be 

registered as a su r ti is to 

with an applicat on im Itr 

by the second schedule and 

Ind Cas 266 =' j3 1 ’ L K 508— \ I R 1931 Lab 374 Question as regards llic 
line to revenue paying lail is niihmihe jur sdirtion of civil court and as such 
question might well be leRtn. 1 ,0 arbitration A I R 1930 Lab 836 «iiLah 470 

122 Ind Cas 724 Morti,age decree ir> terms of award made under para 17 is not 
a ««crce und« order 34 rules 4 and $ has tlicrcfare no aoqlication AIR 1077 
Sintf aor^g^fnd Cas 178 Award is not valid unless concurred 

in by all the arbitrators Court <-anQot change original agreement between parties 

to refer dtspute to certain number of arbitrators and order that m case of disagree 
menl opinion of the majority of arbitrators *houW prevail A I H 1026 M-,.4 
-51 51 . L I L VV 384-97 Ind Cas 8.4 ^ 

Ml p-invtsnmsi consent lo in, ls,j„,cft,„cew make itb.oJine- „ ahawiss 

null aaivoii svems la .hose ..ho hi,. e«cutcd u ,Vo,hot„y of%rb,.nior Sm 
when all parties have exccoicd the rofercnce 9 Bur h T ee.-.a In. r ^ 
577 . Dispute resarding claim as mulumall, to pobhe “ “V. 

scllled by arbltralors and should he decided by Court 1 I> 4 sfioarimel 
Pa. 93-38 lad Cas 7,6 Party to whose W the ‘a.vL ,, maTe^Tan' 
sue for a decree in terms of a.vird .Veemeot to refer to a.bilrai.on can be 
filed when 1. .s vM Arb.triior can proceed .„th the reference even if one party 
refuses to submit Once a valid reference has been made, clerical error as teyards 

Ci> • . . land; .0 ill 

; ■ . l 9 ' 7 -i 65 P 

cLsi if '. ■ ■ ■ ■ ■ 
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para 17 of the schedule U J 
junciion wiih other disputes 

L J 131 = 40 InJ Cas 38 • 

numbered and rcgisierd as - _ - 

277 = 6 IHt L J, 287 = 61 Ind Cis 390, see also A I R 1924 Sind 23=178 L R 
176 = 83 Ind Cas 398 


to obtain an order of reference under pan 17 Sell II C P. Code.44A S23“A I R 

All 188= ig 

. to nrburalor 

when parties 

cannot agree. A 1 R 1921 Pat 161=2 Pit L T 277 = 6 Pat L J 287==(i92i) Pat 

ing abortive Court cannot 

■ ■ A I R igat Pit 161 = 

. . : >i Ind Cas 390 Parlies 

■ ■ . „ , -sccutiiig case before arbi- 

tration cannot aiienvirds challenge luird on ground of want of jurisdiction m 
tribunal chosen themselves 42 A 661 = 18 A L J 644 = 39 Ind Cas 801 
Muhammadan mother IS not competent to agree to irhitritioi regarding minors 

W N 246 = 47 C 7t3 = 57 Ind Cas 945 
miscoiccptioii 1$ (0 luihoriiy of mother 
. , , eniiilel to wiihdravv from agreement 

if ii IS found that mother Ins no autU >rity I » enter in o «uch igrccnient A I R igsi 
Cal 818 = 26 C \V N 246 liritU of sonic aHmniors before agreement is made 
rule of Court renders ngrteme it inoptriiivv and ii cannot be filed in Court 7t P R 
1918 = 44 Ind Cav 866 I SCO al*o 42 Ind C>s 9it=iiRiir I T t6o But where 
there is distinct provision that party sMccimg arbitrtiors would be competent to 
appoint another in case of disability resigmiion or death of arbitrator agreement is 
rendered void by resignation of one of them nor 1$ 11 sufiicient to justify refusal to 
file It in Court 3 Lah 276. see also 51 Ind Cas 636=133 P W R igi9<=5S 
P W R 1919 Agreement to refer IS cancelled by conduct of parties coupled with 
long and unexplained dehy of six years and jt cannot be bled 54 Ind. Cas 136 
Party induced to refer bv misrepresentation t$ at liberty to revoke reference and such 
an agreement cannot be filed tn Court $0 Ind Cas 637 Schedule H, para 20 
applies to application for filing award already made and not for filing one which has 
been passed even til] date of application To the latter case para 17 applies 90 
P W R igi8 = 45lnd Cas 647 The use of the ward ‘may* to the rule shows 
hedule are permissive and not mandatory A 
* i = f4 0 L J j8i = i3r fnd Cas 443 There 
6 to 20 of the Code arc not to be considered 
jurisdiction in the matter to which agreement 


the Second Schedule 32 


M L J 676= 129 Ind Cas 638=54 M 469=1930 M W N 1028 


R 464=132 
33 Lah iS If in a 
the court cannot 
The court has no 
one who IS dead 
1931 Mad 28 = 60 


Sub para ’v 
called upon 
him to show ■ 
silent and to 

when made _ _ _ 

going on with proceedings foredoomed to futility A L R 193? Smd 449 
The cause for revol ing submission should be urged when a notice is issued under 
para 17 and need not be deferred till the award is completed 143 Ind Cas 635 = A 
I R J933 Sind. 6S 

Sub para is not open to a party to an agreement of reference 10 re 

the submission to arb tration except for good cause The words sufficient 
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(2) The appiication shiH fae in writing -inJ sfiaJl 6e numbered and regis 
tered as a suit between one or more of the parties interested or claiming to be 
inteiested as plaintiff or plain tiffs, aid the others or other of them as defendants 
or defendant, if the application has been presented by all the patties, or, if 
otherwise, between the applicant as plaintiff and the other parties as 
defendants. 

(^) On such application being made the Court shall direct notice thereof 
to be given to all the parties to the igreement, other than the applicant®, 
requiring such parties to show cause, withn the time specified in the notice, 
why the agreement should not be filed. 

(i) Where no sufficient cause IS shown, the Court shall order the agree' 
ment to be filed, and shall make an order of reference to the atbUtalot 
appointed in accordance with the provisions of the agreement or, if there 
IS no such provision and the parlies cannot agree, ihe Court may appoint an 
arbitrator 

Scope— The scope of ihis par A IS no more than this that where an agreement 
of reference to arbiiration has been enicred mro by ihc parties but the arbitrators 
have not so fat functioned the Court has power 10 enforce to agreement against ine 
parties wliere the irb irators are ready and wilting lo act in terms of the reference 
Para 17, far from implying an ouster of lurisdiciion predicates that the arbitrators 
have ibr 1 ir sd runn imri rm ihe reference and ilie Court should step in and ask 


provides tint an application to file in Coun an agreement to refer to arbitration 
shall be numbered and regisiercd as a suit between one or more of 
the parties interested or claiming lo be inieresled is plaintiff or plainii/Ts, and 
others or odter of them as defendant or dtfendints This provision does not 
convert the appi cation into a sun for all purposes When the Hw says that the 
applicaton snail be 1 umbered and reg s ered as n sun it implies that u is not in 
face a suit If 1 were reilJy i su » t must fiyopono hive iJJ the atinbiites 

of a suit and It voul 1 be vhoUy re tunJint to enact that it si aH be numbered and 
registered as i su t li s o be observe I ihit the proceeding which commences 
with an ippl cai o J inter j ire 17 > (»o <.rn« I by be spec il procedure prescribed 

I 6W-137 
regards the 
id as such 

II Lah 470 


a decree under order 34 rules 4 and 5 has therefore no ipplicnuoa AIR r<727 
Sind ioi«iqS L R 202 = 09 Ind Cas 178 Awacd. ts 'jalvi unless concurred 
m by all the arbitrators Court cannot change ongmtl agreement between parties 
to refer dispute to cernm number of arbitrators ind order that in case of disasree 
mcni opinion of (he majority of atbitraiors'hould oreyaij A I R 1026 Mad ii8i 

esSI M L J 440 = 241, IV 384-»97 Ind Cas 814 ^ 


All parjies must consent to and sign reference to make u binding it »s otherwise 
nullindtoidevenisioiboscwhohaveexecutedit Amhonry of arbitnior begins 

when all panics have e\ecuted ibe reference 9 Bur 1, T 2«i = tS Itid Cis 
577 regarding claim as mu/aaalfi to public trust can not be 

settled by irbitrators and should be decide! by Court i P L, \V 260=^101?) 
Pat 93=*3f Ind Cas 295 Party m whose favour the award is made «n 
sue for a decree in terras of award Agreement 10 refer (0 arbitration can be 
filed when it is valm Arbitrator can proceed with the reference even if one pirtv 
refoscs to submit Once a >iJid refercKe has been made, clerical error as regards 
the date of the enquiry can not be taken advantige of by a party 13 P R 1917=39 

Ind Cas 349- Applicaiion reining to partition of revenue paying land to fill 
agreement to reler can not be entertatoed by Civil Court 91 P L. R 1917=166 p 

W R 1917=42 Ind Cas 261 To submission to which the Atburition Act applies 

clauses of this schedule are no! applicable AIR 1926 Cal 730=43 CL. / 292 = 

94 Ind Cas 177 Agreement lo refer disputes in pending suit cannot be filed under 
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para 17 of llie schedule II Nor can such disputes be referred under para 17 m con 
junction with other disputes A I K. i926Sind S^^Sglnd Cas 335 , but see 4 O. 
L J 131=340 InJ Cas 38 Application presented under para (1) though it has to be 
numbered and rcgisterd as a suit is not a suit A I, K 1921 Pat idi^aPat L T. 
377=6 Pat L J, 287 = 6: Ind Cas 390 , see also A I R 1924 Smd 23=178 L R 
»78 = 83 lnd Cas 598 


i 

' 'I.' ■ “£> ^ Jwj.(».»wt 

to obtain an order of reference under para 17 Sell II C P Code.44A S23 = A I R 
• ' . ' Cas 739,seeaIsoA I R 1921 All 188=19 

' • >1 « cannot refuse to make reference to arbitrator 

^ ‘ It can eaercisc discretion only when parties 

cannotagree. A 1 R 1921 Pal 161=2 Pat L T 277=6 Pat L J 287-3(1921) Pat 
170=61 lad. Cas 390 On first order of arbitration proving abortive Court cannot 
mahe another order of reference MithoJi consent of parties AIR 1921 Pat 161 = 
2 Pat L T 277 = 6 Pat L J *87=19:1 Pat 170=61 Ind Cas 390 Parties 
accepiiug Court’s decision to refer and appearing and prosecuting case before arbi- 
tration cannot aliemards challenge anard on ground of want of jiinsdicnon in 
tribunal choaea jjy themsclies 41 A 66t = i8 A L J 644 = 59 Ind Cas 801 
Muhammadan mother IS not competent to agree to arbitration regarding minors 
properly though a guardian 26 C W N 246=47 C 713=57 Ind Cas 945 
Parly entering into agreem-n' to refer under mi>coiccpt»oms to authority of mother 
of minors who are among lit* other pany i» eniiitc<I to wiilidraw from agreement 
if n IS founi that mother his no auihot ly to enter in 0 eucli agreement AIR 19:1 
Cal 818 = 26 C W N 346 Death of some arbitrators before agreement is made 
rule of Court renders agreement inoperative and 11 cannot be filed in Court 71 P R 
1918=44 Ind Cas 866 . see aUo 42 Ini Cas 9ii=nBur L T 160 But where 
there is distinct provision that partv selecting arbitraiors would be competent to 
appoint another in case of disability resignation or death of arbitrator agreement is 
rendered void by resignation of one of them nor 1$ it sufficient to justify refusal to 
file It m Court 3 Lab 276 , see also 51 Ind Cas 636=155 P W R 1919 = 55 
P W R 1919 Agreement to refer 1$ cancelled by conduct of parties coupled with 
long and unexplained delay of six years and it cannot be filed 54 Ind Cas ia6 
Party induced to refer by misrepresentation is at liberty to revoke reference and such 
*■ " 637 Schedule II, para 20 

for filing one which has 
ase para 17 applies 90 
4 I may" to the rule shows 

, and not mandatory A 

I R 1931 Oudh 127 = 8 0 W N 71=140 L J 181=13: Ind Cas 443 There 
is no authority for holding that ss t6 to 20 of the Code arc not to be considered 
in determining which Court bad jurisdiction in the matter to which agreement 
relates for the purpose of para ty of the Second Schedule 32 P L. R 464=132 

33 Lah 18 If in a 
the court cannot 
The court has no 
one who is dead 
I93« Mad 28 = 60 

M L J 676=129 Ind Cas 638=54 M 469=i93oM W N 1028 

Sub para " 
called upon 
him to show 
silent and to 
when 

going 14 

The c „ - „ . 

para award is completed 143 Ind Cas 6aS = A 

I R 1933 Smd. 63 

Sub para (4)— It is not open to a party to an agreement of reference to revoke 

the submission to arbitration except for good cause The words 'sufficient cauae** 
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ISch.n.Para 18 


should not be confined within the nanow compass of the fraud, coercion, and undue 

influence There are other causes besides these, which may be sofficiem for me 
reversal of an order under Sch 11 * para i7 C P Code A L 11 1933 Smd 449 “ 

I R 1033 Sind 68=143 Ind Cis 63? The death of ibe pirnes may itself be 
enough to bring iheir igreemeni to re . 

Smd 449 Wlieji good cause is shown, 

A I R 1933 Rang 33 i As regard* ' 

A I R 1933 Lah 18 Where plaintil 

reference nearly three years afiei its jjg 

the meanwhile to get h carried into efft 

considered to have lapsed and the Cc- , ^ h„f see A I R 

33 Bom L R io22 = A 1 R 1931 Bom 529=«34lnd 733 . ^ A 1 ^4 

1933 Li\h \i Agreement referred the dispute 

and in case of difference between the arbitrators ao empire appo nlcd to 

the final decision On one of the 'ifhiirator's refusing lo act te PP 

the umpire as ihe sole arbitrator Objection being taVen to such app ^rhuntor 
thatdl Sch SI para ly (4) was jiot intended to meet the case .^n arbitrator 
namid m iht igt/emanl refusing to ac, Vya S of , S‘='‘'S“ ‘ ''S 

expressly framed to meet cases of fhat kind , (2) that 
no power under Seb 11 , para 17 ( 4 ) W appoint V 

inasmuch as the appoinment was not in accordance with the P ® .jj_ 

agreement and it could not be said that there was no such .p A J R 

agreement for the appointment of the atbiitatois 33 Born I> K l 3'=' 
twtBoms'*? 1.4 IM Cas 733 s®«®a»b.traior dies Court can^^^^^ 
new arburamr f il ai bt ibe intcniion of the paities AIR 1933 Lan $ 
see also A 1 R 1934 Oiuih 67 


18 Where any party to any agreement to refer to atbilialiojt, os any 
a f u , person claiming under him, inilUtiUS any stilt 

SiayofsuilMherelhare .san *, 1 , 5 , parly to the agreement, 

asraemauitorafct la a.lii.r, ’f da.ining uudar him, 10 raapact 

of any loatfct agreed 10 he referred, arty party 
to such suit may, at the earliest possible jpporiunity and in all cases where 
issues are settled at or before such seitlciuenl, apply *9 the Court to stay the 
suit, andtheCouic tl satisfied that there is no suffic unt reason why the 
matter should ii be leferted in accordance with tlie agreement to refer to 
arbitration an i iliai tlx. applicant was at the time when the suit was 
insiituied and snU imains read> and willing to do all things necessary to 
the proper con iuct yf il aibjtralion may make an ofdor staying the suit. 

Scope — Whf-re p wt cs i ftr lispo a io arbitiai on bm subsequently one of them 
files suit in res|)ect of Hat li»piieihe irb irators lose their authority Defendant 
siill desiring arbiiration must ob ai i stay of ihe suit under para l8 On refusal to 
stay the remedy by atbaration ceases obeavadaUe If the sun is stayed and the 
arbitrators have not jet made an award they arc free to bring tlieir proceedings to a 
terinmitjon and make an awoird in accordance with Jaw ff iJicy have made an award 
^ler the insmuuon of the sun, the award can not be pleaded as bar to the suit 
Tlie award so ma le should be brought up before the court under para so , the court 
uail refuse to enforce it under pan 21 read wnh para 14 (c; , and as the award will 
thus stand cancctic 1 because wiibout jurisdiction, the arbitrators will be left free 
thereafter to resume ihcir proceedings on the oasis ol the original reference <V 1 R 
1923 Cal 135 = 350 L / 482=26 C W N 967=69108 Cas 865, see also / R 
1931 Lab ^9. Stay should be granted unless plamitff shows absence of sufficient 
reason 3 kJ P L R Lili 48=61 Ind Cas 3*2 Ilurdca of showing reason against 
stay ts Ota plaintiff and not on defendant A I R 1922 Lah 
I9**3 Lab L J 61 = 69 p L R 611=60 Ind Cij 776 Stay of suit can be removed 
if arbitrator refuses to act 23 Bom L R 511=45 D ii8i=64Jnd Cas 289 
Where there is sun by a party against olhcr subsequent to the reference, if the later 
party dehberaiely has 

ha\e uaivcd nghi toai ■ ,, 

20 A L. J 128=65 Inc 
under para 18 or 5 19 of 

A. I Ji. 1926 Sind £6=95 Incl Cas 4S1 Schedule II is applicable lo the Bombay 
Court of Small Causes and iherefore slay of smt can be ordered under para i8< Sch 
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Sch. II. Para 20.) 


in 19.3 Bom 275 = 320 4-0=30 Bom L H 66» In order to cnlule a parly lo a 
staj order the sabject before the arbitrators and the Court must be the same A I 

R « 

of • ■ * 

Bui 

tio: 

tna , - r 

seje the arbiiration and render award unenforceable A I K 1922 Oudh 358 = 25 

O C 63 = 68 Ind Cas 335 The existence of the award is a complete 

bar 10 the suit 3 U B R (»9-o) 310-57 lod Cas 894 But an agreement 

to refer is not bar to a suit but Court has discretion to slay suit 4b C 1041 

= 23 C \V N 716 = 29 C * • 

proceedm.. should be sia>cl if • 

suiL 22 C W N 535 = 46 InJ Cas 

stay order 

to refer il cir 

is no within 

refusing to stay prr^ecdings wlcn the main subject of the action is within tlic 
arb iration clause in such a case ihc claim inaj be split up 3) C W N S\A 

= 38 C il07=Jj4 Ind Cas 529-53C L J 321-A I R 1931 Cal 772 


19 [S. 524] 

Provisions apnl c 
pro eedings under pan 
graph t7 

foilotring iheteon 


. • « * . ‘ > consistent with 

;raph 17 , shall 
, under tilt, order 

of tcforcnct mad*, by thti Court under that 
parairatli and to the award and to tlic decree 


Notes —The words sofw as d cy ate rows stem wnh an> agreement so filwl 


do not mean lint ihe agrccm*m oust coiiain n c\cr> case an express provision 
as to what ought to bo dose if any arb in'or is iinviitng to act in oricr tint the 
judge may act in conformity to it and that para $ has otherwise no application 
The Tcasonabi° construction isthii the action of the Ju'^gc under para 5 should 
not be inconsistent wththe agreement, if it contains any special provision on the 
subject 17 M 498 The Court is competent to set aside award on the ground of 
roisconducL 6^1 368 No appeal lies against an order passed under this para setting 
aside an award 8 S L R 260 


Aritiralton wilhffiit the mlcrvenUott of a Court, 

20. (S 525] (i) Wliere any raalter has betn referred to arbitration 

F.iintr wiHiounheinlctvciitionoraCourtjandanaward 

referre^d to arbitration wit" 'herejii, any person interested 

out intervention of Court >n the award may app’y to any Court having 
jurisJicuon over ilie subject matter of the 
awaTu that the award be filed tn Court 

(2) The application shall b in wmmg and shall be numbered and 
registered as a suit between the applicant as a plaintiff and the other 
parties as defendants 

(3) Ihe Court shall direct noUce to be given to .i.q narties 
to the arbitration, other than the applicant, requiring i|,pn, ,J 
cause, withm a tim“ specified, why the award should not be filed 

Scope— Ths para enables parties who have agreed to refer iKf. „ , n- 

to arbitration and have obtained m award to 
27A ta=t A L I 398 Upon an appl cation 
the Court has jurisdiction 10 

igls^as” 28 tL^Cou'e 

<>c s,. 

•n them to tending upon the 
•n Court XW ® *’egular suf 

aiion awards , * P^^a is nur«^/ 

of , ihemscJ 
^ Court for 
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me cooii OP cjvjl pjjocedo/ «. /Sch. U, Para 18 

slioiild not be confined 'v uhin the narrow compass of the fraud, coercion, and undue 
mfiuence There are other causes besides these, which may be sufficient for the 
reversal of an order under Sch II, pafa 17 C P Code A L R 1933 Smd 
I R 1933 Smd 68=143 Ind Cas 635 The death of ihe ptrues may itscu he 
nt to ref *933 

.. shown, » 

■ rcgiids . w . . - 

. i ^amaffseeLs to file in Court an agreement ot 

-- - — into efli 

considered to hive lapsed and the Cc^ . . „ 1. . 4 1 n 

33 Bom L R io 22*A I R 1931 Bom 529==i34lni Cas 733 , but see ^ J 

1933 bah 18 Agieement referred the dispute between the patties to t«o persons 
and in c«e of difference belueen the arbitrators an empire was appoinied to give 
the final decision On one of the arbitrator's refusing to act the Court 
the umpire as the sole arbUiator Objection being taken to such appointment 
that (1) Sch il pan 17 (4) was not intended to meet the case of an arbitrator 
.. ..." ' .r r of the Schedule being 


that the Court had 


named in ihe agreement r^ftisiog to act Para 5 

expressly framed to meet Cases of that kma , (2) 

no power under Sch If, para 17 (4) to appoint the umpire sole arbiir 

inasmuch as the appoinment was not in accordance wilh the provisj ns I 
agreement and ?t could not be sanJ that ibeie was no such provision in 
agreement for the appointment of the arbitrators 33 Boni L K io.2=»A j 
1931 Bom 5'’9-i34lnd Cas 733 If sole arbitrator dies Court can appoint a 

new arbitiaior if iliat be the intetuion of ihe paities AIR- *933 Can 10 , 

see also A 1 R 1934 Oudb O7 

18 Where any party to any agreement to refer to arbitration, or any 
a r . u .1. person claiming under him, m»tJtutes any suit 

Seay of su t where there IS an other party to the agfe6^]e^t^ 

agreement to refer to arbtira ,niy «j*(i * 1,,., ,? 

or any peison claiming under hmi, in respect 
of any nutlet agreed to be referred, any patty 
to such suit tuay, at the earliest possible ipportunity and m all cases where 
issues are settkd -it or before suen Setiltnienr, apply to ibo Court to stay the 
suit and the Court if satisfied ttnt there is no suflic ent reason why the 
niitter should n bt lefeired in iccordance with tlic agreement to refer to 
art iiraiion and lint tie aulKait »vas at the limp when the suit was 
insiituieJ and sull n, nai is le 1 ly mJ willing Jo do tit thi igs necessary to 
ihe proper c jn lucl yf the itburauni niiy make an rdcr stiying the suit. 

ocopO where pirtioisfcr hspitat arb mt on b 11 subseque itly one of them 
" if respect of tint disp iie ihv- itb iraiors lose ihcii authority Defendant 

still desiring arbiiratioi must ob ii i stay of ihc suit under pars 18 Oniefusalto 
stay ihc remedy by arbiinhon ("eases o be ivailahle If the suit is stayed and the 
arbitrators liave not ) et made an award lUey ire free to brmg their proceedings to a 
termimiion and imite an award id accordance with law If ihey have made an award 
after the insiuutioii of the sun, the award can not be pleaded as bar to the suit. 
Tlie award so ma ?e should be brought up before the court under para 20 , the court 
will refuse to enforce it uader para 21 read wnlt para 14 (cj , and as the award will 
thus stand (.aiiccllcd because without jurisdiction the arbitrators will be left free 
thereafter 
igij Cil I 
193* I-ah 

reason 3 4 

stay IS On plamtiff and no* on defendant A 1 R 1922 Lab 97=»2^i.ah 
*9“3 L 1 6i=,^gp i, R 621 = 60 Ind Ct* 776 Stay of suit can be removed 
if arbitrator refuses to act 23 Bom L R Sii=45 B ii8i=»64lnd Cas 289 
Where there is suit by a party against other subsequent to the reference, if the later 
party deliberately has 

have waived nght loai ■ . 

20 A L, J 128 = 65 Inc I 
under para rS or s 19 of 

A 1. R *^926 ^nd 86=95 ltd Cas 48* Schedule II is applicable to ihe Bombay 
Conrt of Small Causes and iherefore stay of suit can he ordered under p?ra }8, Sch 
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in ig.8 Bom 273 = 323 4:0=30 Bom L R 661 In order lo entitle a party to a 

sta> order the sjb|ect before the arbitrators and the Court must be the same A I 

R 1927 Lth * 

of superseding 

But if either I 

non for 

made mlhm 

sedc the arbi ^ 

O C. 63 = 68 Ind Cas 135 The existence of the award is a complete 
bar to the suit 3 U 0 H (1920) aio=S 7 Cas 894 But an agreement 
to refer is not bar to a suit but Court has discretion to slay suit 46 C 1041 

= 23 C W N 716 = 29 C L J 399 “S* Cas 80 Arbitration 

proceeding should be staged if agrecmeit to refer 1$ challenged in separate 
SOIL 22 C W N ;3; = 46Ind Cai 173 Refusal by one arbitrator to act vacates 
stay order 23 C \V N 293 = 50 Ind Cas 879 Where parties have agreed 
to refer their disputes to arb tration. the fact that a small portion of the relief claimed 
IS no wiihin the scope of the atbiiritio’i clause is not itself sufficient reason for 
refusing to stay proceedings when the main subject of the aciion is wiihm ihe 
arb [ration clause in such a case the claim may he split up 35 C W N 514 

= 38 C iio7=ij4 Ind Cas S29=53C L J 32i=A I R 1931 Cal 772 


I 

of reference made by the Court under that 
paragrai h, and to the award and to the decree 

Notes — The uords so far asiheyarc conssieol s iih any agreement so filed 
do not mean that the agreement mast contain in every case an express provision 
as to what ought tn be done if anyarbira'or is unvilbig to act in order that the 
judge may act in conformity to 11 and that para s has otherwise no appl cation 
The reasonable construction is that the action of the Ju'^ge under para 5 should 
not be inconsistent w th the agreement if it contains any special provision on the 
subject 17 M 49S The Court ts competent to set aside award on the ground of 
misconduct 6 M 368 No appeal lies against an order passed under this para setting 
aside an award 3 S L R 260 


19 [S 524 ] 

Provisions appl c 
proceedings under 
graph 17 

following thereon 


Arbitration without the inleroention of a Court 
20 . [S 525 ] (t) Where any matter has been referred to arbitration 
_ , wtthout the intervention of a Csiurt, and an award 

f ni3ticr jjjjj made therein, any person interested 

o„n'„le,v™., S'eS."'''' "f »»«<• ■”>>' “PPV >“ ^-yConrthav.ng 

jurisdiction over the subject matter of the 
award that the award be filed in Court 

(a) The application shall be in writing and shall be numbered and 
registered as a suit between the applicant as a plaintiff and the other 
parlies as defendants 

(3) Ihe Court shall direct notice to be given to the parlies 
to the arbitration, other than the applicant, requiring them to show 
cause, within a time specified, why the award should not be hied 

Scope — This para enables parlies who have agreed to refer iheir differences 
to arbitration and have obtained an award to have that award filed in Court 
27 A 53=1 A L J J98 Upon an appl cation made 10 Court under this para 
the Court has jurisdiction 10 and is bound to enquire into the question whether 
the parties had or had not referred ihe matter in question to arbitration AWN 
1906 126=28 A 6ir The Court has full power to enter into the question of the 
validity of the cause shoving against the filing in Court of an award 9C 597 


of a summary procedure for oblammg the sanct on of a decree of a Court for such 
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atbutauoa award as have been made under a private agreement without the 
intervention of a Court of justice AWN 1884 Where an application is made 
under this para the jurisdiction of tlie Court, to order the award to be filed and to 
allow pioceedings to be taken undent, is not taken away by a mere denial of 
the reference to arbitration, on an objection to the validity of the reference 29 C 
278«6 C W N 2J5 

An award which is provisional that is to say, which does not completely and 
once for all determine the dispute between the parties can not be filed under this 
para and it cannot be made rule of the court 6A L J 467 = 2 Ind Cas 304 
If a person objects to the filing of the award on the ground that there has been no 
reference 10 arbitration, the court hasjunsdictiOfi as to the genumeness and valiaity 
of the auard i6 M L J 474 } set also 7 fttd Cis 3 ' ft is no part onhe duty 
of court acting under this para to enter loto the menis of the award 7 Ind 
Cas 

22 C WvN 66=27 

■ _ ourt must determine 

be valid or decide on 
»V R i 9 » 6®33 Ind 

Cas 494 Proceedings under paras 20 and 21 are not proceedings itv siit A I, R 
1921 Bom 389=4511 329=59 lad Cas 755 Award made after commencement 
of suit IS inva/id if it deals with question in controversy w sail A I K, J922 l-an 
a69»3Lah 295=69 Ind Cas 583 Award made prior to decision of suit can be 
recorded under r a order XXHl A I R 19** 310=45 B 245= 59 ind Cas 

53 9 being redu ed to writing 

has b R 1921-55 lod Cas 545 

Civil _ 6 0 L / 81*58 Ind 

Cas 193 Small Cause Co^urt is' not competent to hie award which goes on to 
declare dissolution of tnirnage between panies to L W 57 - 5 * 

Cas 53 Civil Court is competent to file private awaid not panittoning 
agricultural land but only stating shares of parties 8/ P W R 1918*79 
P L R tgi8*4S lol Cas 166, 34 P L R 454-A J R 193? Lih 
732 Courts powers come to end when it deciles either to file award or 
refuse to file It 5O L J 471=47 Ind Cas 060 Kejeciion of petition to file 
award does not amount lo decision ihai award is illegal 43 A toS— 2UP L R 
{AU ) 3IQ 18 A L J 960=60 Ind Cas 626 Decision of arbitrators cannot be 
reopened 10 point our m snke in a'-eount in the absence of fraud 38 M 1 . J 
247 = 27 M L T 342-(io 20)M W N 770=11 L \V 409-43 M 439*56 bid 
Cas 35fi Ailmrator s awird must be final A 3 R 1928 Smd 144=108 Ind 
Cas 79 * Court ciniiot go inio the question of reasonableness of iiiard it is no 
ground of setiiiifc aside award A 1 R 1930 Lah 22= up lad Cas 726 

Subject Tiaucr of auard must be within the jurisdiction of Court entertaining appli 
Mtion under para 20 A I R 1029 Lah 24=10 Lali L J 500=113 Ind Cas 
899, see also A I R 1931 Sind 47 = 131 Ind Cas 182. A 1 R 1933 All 151 = 
144 Ind Cas 701 , 55 A 542 Award relating to caste question for which no suit 
lies cannot be enforced A I R 11M9 Siod 1*23 SLR zgp^tiilad Cas 
425 Tins para does no: apply to arbitniiioa pending suit A I R 1927 Bom 
565* 51 B 908*29 Bora L R 1254*105 Ind Cas 516 Decree on invalid award 
IS nulliiy and cannot be cxccutcj A I R 1930 Rang 337*8 Rang 544*120 
Ind Cas 519 Award accepted and signed by parties should be filed A 1 R 
1930 Lab S 6 o=jr P L R 225=127 fnd Cas 705 Agreement to 
refer entered into after decree and before filing appeal is not m pending suit. 

A I R 1930 Oudh 433-7 Own 815=128 Ind Cas 748 Lffect of signing 

award in arbitration pending suit roust be cons dered A IRigtoLali 860=127 

Ind Cas 705 ■’ 


S«iion 10 does not apply to application under para 20 as not being a suit 
A. I R 1919 Lah 533 - 3 ° P L K 395 — 1*7 Ind Cas 94 Filing of award is not 
necessary to make it valid A I R 1927 All 733- 100 Ind Cas 762 Arbitration 
Act docs not require jud^ent and decree on award to make it executable as under 
j)ara=o A I R 1926 Cal 562=3* C W N 517=45 C,L./ 597-io3;nd Cas 
jo 3 , see also A 1 R 1928 Mad 107=39 M L T 563 Award on reference to 
arbitration pending smt though not enfoiccable under para 20/sso 
XXIII. rule 3 as adjustment A I R 1928 Vag 173 = 24 N L R 55 = 1 
525 ;si:eiIsoA I R 1926 Nag 405=23 N L R 100*0 N L Toy* 

89, A / R 1926 All 50=48 A 47J-34A L J 480*75 Ind Cat 4(g 


ference to 
under Order 
107 Ind Cas 
95 Ind Cas 
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82^ 


Umpire Jn* no /04.1/i i 111 I he cm not ipply to file iwinl A I U :g22 
OtiJh 3,6—90 L. J 4 Jo=» 26 O C l=6g Ind Cas 714 Secrctiry usurping 
power of assocmion IS not compeient to file mard \ I R jgzg Lah 826=11 Lali 
L J jt6=j23lnd Cas S71 , an apphcaiion unicr para 30 when numbered and 
registered becomes a suit for purposes of Order \X\VIII A I R 192? bom 259=9 
39 Bom L R 343 For tie purpose of Order IX, rule 13, proceedings under 
para 20 arc suits A I R 1928 Mad 969=29 L W 490= ti2 InJ Cas 69: 
bcparable portion of award in excess of auihoriiy can be expunged A 1 
R 1929 Sind 200=119 Ind Cas 529 Award can be requeste 1 lobe tiled 
m part A I R 1929 Bom t93=“3* Bom L R 349=* it7 Ind Cas 523 
Pendency of probate proceedings doc» not afTcct validity of arbiiralion 
n respect of the same estate A I R 1923 Bom j6s='25 Bom L R 
437 Before filing axard court must satisfy itself about existence of dispute 


4 Pat 67 o=« 7 P L T 644 = 93 Ind Cas 261 Court can decide about fact of refer 
ence and existence of dispute A I R 1926 I ali 91=7 Lab L. J 603=93 Ind 
Cas 7O3 Where award related not to property but faintly questions res Uence of 
ihe members beyond the jurisdiction of court filing award, whole proceeding is 
viiutcJ A 1 R 1924 P C 95 = 7^4 L J 62 = (i024)M W N -9=34 M I T 
62=19 L.\\ 549 = 20 N L R 33=»il A 72 = 22 A L ) 386=51 C ^61=46 M 
L. J 625 = 26 Bom L U 5^6 = 23 0 W X >77 (P C) = 83lnl Cas S31 Insiiiulion 
ofa suit deprives private arbitrators of heir jiiTisdiriion Tlieir knQvvIcdj,c is not 
essential A 1 U 1928 Mad 371-111 Ini Cas \vard 0 1 pri\ 11c refcrcrcc 

cannot be correrted It must e il cr be file I or re use 1 10 be 1 !e 1 \ I R J9'>6Lali 
570-7 Lab L J L U 7o6-8Slnl Cas t6i Mjsencc of application 

un ler para 0 is no bar to su i 10 enforce ivirl \ 1 R 1925 Horn 418 = 37 Bom 
U R 632 89 Ini Cas 6^ PI c power give 1 by para 20 lo any person nteresicd to 
apply to a court 1$ not (o be undcrsioo I as ovenil ig i1 e general powci given to 
parties under order XXlII rule 3 to a ljust tl cir disputes \ I K 1935 Mid 50 = 
76 Ind Cas 502 Para 20 of the secon 1 scliedulc proliib ts 0 ily an adjud cation 
of the same matter by two different tribunals of coordinate junsd ciion A 1 R 
1933 Pesh 18=141 fbd Cas 83 Where the reference 10 arbitration was made 
during the pendency of the suits in which the maticrs were su 6 judtee but without 
the intervention of the courts concerned, the award cannot be filed under para 30 
34 P L R 3,o = A I R t933 Lah 746=»i42lnd Cas 195 There is no provision 
in the Land Revenue Act or m the C P Code winch would give a court hearing 
cases under the Land Revenue Act juiisdiciion to entertain an application under 
para 20 14 L. R 35 ^Rcv/=i7R D 36 Where the dispute is regarding money 
obtained by bribes taken dishonestly from public award thereon cannot be filel in 
court nor decree can be passed thereon AIR <934 AB 493 Subsequent suit 
not barred by application to file award under Schedule 11 para 20 A 1 R 1934 
’ iforce award by 

• d 68 Where 
>ned the award 

w w. _ _ w v«/ ,, w w til uaac of application 

for Tiling arbitration award, where arbitration is without inierveniioii of court m 
lepreseniaiive action, two separate notice» under order i, rule 8 and Sch If 
para 20(3) are not necessary A I R 1934 Bom 6 The rejection ofa appbea’ 
t'on to have an award filed in cout is no bar to a regular «uit to enforce the richts 
created by the award 55 M 689=139 Ind Cas 877-I93-* M W N 234 = 
Mad 462=62 M J 550 The court (0 
Je under para 20 Schedule II should be one 
^ whol* subject mailer of the award 53 \j 

= i3glnd Cas 877=1932 M W N 234=35 L W S^S^A I R 1932 Mad 462= 

62 M L J 550 There 1= noibmg illegal m t vo or more persons agreeing to refer 

future disputes to arbitration in pending suu 137 Ind Cas So7=3ji8 P I. p 
g34=,\ I R 1932 Lah 459 In the caseof a decree passed by a Briush Indian 

Court m terms of an award where the subject matter oi the award is p^rtlv 

Burma partly m Madras and partly m French territories and the case being one of 

pariiiion it is impracticable to regard partUioa afleciing properties m Brjnsb /ndu 

as valid without bringing into consideration the affecting properties m the Frenrh 

territories, the decree is without junsdiciion as regards both the propenv 
which the Court has jurisdiction and that over which the Court has nojurisdiQ^'^^^ 
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A 1 R 1931 Rang 252 = 9 Ran? 480 (F B), see also 25 S I R 204=131 Ind 
Cas 182 The paruts consenung lo an award cannot be allowed to object to its 
being filed on the ground that the award is parlul and incomplete 32 P L R. 7 S 4 
Appeal —Where parties file petition for decree on award as modified by 
lawful compromise, no appeal lies from such decree AIR 1922 Oudh 189=9 
OL i 219 = 250 C 213 = 68 lad Cas 209 decree under para 20 is 

appealable A I R 1928 Mad 699«5S M L J 262 = 29 L W 490= 112 Ind Cas 
69i Order under para 20 can be appealed against even though ^«ed along 
with the decree on the award AIR 1928 Mad 9 ^ 9 - 53^1 ^ J *9 
490=112 Ind Cas figr 

Limitatioa -Application under para 20 is not a suit for the pnrposf 
s 6 Limitation Act A I R 1923 Bang 226=76 Ind Cas 493 a"? 

award under para 20 beyond sik months after ^te of award is time barred by Art 
178 Sch I of Limitation Act 38 A 85 “' 3 A L J 1115-31 Ind Cas 899 

21 (/) fS 5261 Where the Court IS satisfied that the matter has been 

^ referred to arbitration and that an award has 

Filing and enforcement of been made thereon, and where no ground such 
such award as is mentioned or referred to in paragraph 14 

or paragraph 15 IS proved, the Court shall order the award to be filed and 

shall proceed to pronounce judgment according to the award. 

( 2 ) Upon the judgment *0 pronounced a decree shall follow, and no 
appeal shall he from such decree except in so fat as the decree is in excess 
of Qt not m accordance with the award 

Scope— Court 18 not competent to go behind conditions m para 21 (i) m 
refusing filing of award (i9«6 i M W N 203-t9M L T 228-33 Ind Cas 67 
Where award is partly valid, valid portion can be separated from bad one subse 
quenlly if part es asU for reconstderaiion 53 Ind Cas 952 Award is not illegal 
because or error inlaw A I R 1931 Oudh 6—7 O \V 14 1:193 — 129 Ind Cas 

gh It interferes with stranger s r gilts 
Ind Cas 70 Validity of award is 
all matters A 1 R 1928 Pat 7-6 
matters outside reference cainoC 
avrrdneed noth wuhm ro diVa 

„ _ . A 19*5 Ma<< 371 — III Ind Cas 553 Tho 

Vtbitraiion Acc does noc couao any provsiot for maWi ig a decree on an a var 1 
such as IS coQiatne 1 n Schedule I! para al C P Code aul if sudi a decree is 
made t is one without jursdicton and therefore a uutiuy 60 I \ 71— 60 C 670— 
324=35 Rom L R 327-57 C L [ I 43 “l 933 A L. J 343=1933 
M W N 178 = 37 C \V N 4oi-\ I R I 933 P C 61 = 64 ML J 341 (PC ) 

When under para 21 ihc Court IS satisfied that ihc matter in dispute has bcei 
referred »o arbttralion and that an avjrl has been made thereon and that no 
grounds irc menlioncd or referred to in para 14 or para 15 exists the Court should 
in the first instance order ibat the awarl be filed and then pconouncc 1 idsment 
according to the award A decree shoull also be passed accordini^Iv A I R 
• 933 All 166=1933 ' L J 40 


because a 
32a 
A 1 
not 
Pat 

be fi , 

after notice of f I ng award 


In case of uneven number of arbitrators parties are presumed to abide by the 
decisions of the majority unless other vise settled 42!] 6^— iqDo-n L R 618 = 
41 Ind Cas 264 Oral award has same effect as awarl m writing 34 M L J 

184 = 43 Ind Cas 813 In question of iwrimon where all members of joint fam lies 

arc not panics, the award is illegal (1919) Pat 141 = 48 lud Cas 933 A person who 
IS a party to the award hut not to the decree based on It can not c iforce tho decree 
6 0 L. J 322 = 32 Ind Cas 849 Validity of awari is roniuon precedent before 
Court should enforce award, 42 A 525-i8A L J 6,2 = 39 Ind t-as 7, Fiaality 
of award must be presumed by Court AIR 1928 Sind 144=108 Ind Cas 791 
No suit lies to set aside an award 26 C W N 940=70 Ind Cas 985 Where one 
of ibe parlies dies during award, award IS binding on his legal rcprcscntaiivcs even 
though not substituted A I R 1922 Cal 226=26 C W N 804 = 70 Ind Cas 
459 Arbitrators arc empowered to decide existence of contract 24 C W \ 
567- 39 lad Cas 4,9 Where filing of award is rejected by Appellate Court suit 
can be brouj,ht to enforce award A I R, 1921 All 384=43 A io 3 - 6 o Ind Cas 
626 Award may be modified by compromise and decree may be passed accord 
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1931 Oudh 6=129 Ind Cas 322 A miuer clearly outside the power o( an arbi- 
trator would reader the award invalid unless portion is separable from the rest 
193* A L. J, loS? In case of awards made by arbitrators-^Jppomted without mterven 
tion ofCourti no writing IS required nor need they be signed by the arbitrators 
All that IS required is (0 that the Court should be satisfied that the matter has 
been referred to arb tration on which m award lias been made and (11) that the 
award is not liable to be attached on grounds set out in paras 14 or 15 of Schedule 
11 I2P L T 733 Subsequent oral agreement cannot modify the effect of 
written agreement 10 refur to arbitration 1931 A L- } 10S7 

Appeal — Wh re le re- n ac or! i » to a vir 1 it can not be appealed against 
onground of friuj R<.n-!y is bv seitri'e >ui \ I R 192I Nig tii“t*8 
Ind Cas 61 \Vi re 1 Cfu- 1 3- reopened 

in appeal A I R ig’S Lah • or [er filng 

or refusin^ to file an aw ir 1 ile AIR 

1923 Rang 199=1 Rang 265s376lnd Cas 504 sccalso73lnd Cas 82o=A 1 R 

1924 Lab 331 1 60 Ind Cas 590 Appeal lies against one single order combining 
order directing an award and al>o decree on n A I R 1925 AH 4o4=23A L /, 
440=47 A 743=88 Ind Cas '6 Order filing or refusing to file private award 
IS not a decree A 1 R «928 Lah i37=*9 Lah ^80=107 Ind Cas 756 Appeal 
lies against order refusin® to set aside (x pjru decree in accordance with the 
award 38 A 397=14 A 1 J 333=33 Jnd Cas 80 

^ , .22 The last thirty seven words of section 

ot ■'>' Specific Relief Act 1877,- shell 
ihc Specific Relief Aci agreement to refer to 

'' arbitration or to any award, to ..which (he 

provisions of this schedule apply 

23 The forms set forth m the Appeodix, with such variations as the 
P circumstances of each case require, shall be 

used for the respective purposes therein men 

tioned 


1877 


APPENDIX TO SCHEDULE II 

No I 

AFFLlCitTlON" FOR AM ORbEK OF REFERENCE 
(Tir* Ofiuit) 

1 This suit IS instituted for 'ttaitnifme of elatnii 

2 The matter n difference bet veen the parties is {.%lite matter of (t ference) 

3 The applicants being all the panicj interested hive agreed thaithe matter in 
difference between them shall be referred to arbitration 

4 The applicants therefore apply for an order of reference 

A B 
C D 

Dated the day of 19 

Note —if the parties are agreed as to the arbitrators, it should be so stated 


C C H VoL 1—108 


I of 1877 



TilE rC4M 


IScIi. II, App 


N\ 

{Ti:U ft sJiX) 

Vav » /* <( the applicluo I ^)re»cctej on the of *9 

j -■// ;<-*i i ifm |j,c fo lo \inif lutttcr in difTerence ansin^ jn this suit, namely — * 


I-.W... u„ I, leniiMiiiiouco.Viml r.ormoseorihcirnotasrccmglheii 10 the 
Ml--.. • . I / who IS heteby aW«>*««cJ to be umpire , and such arbitrators 

./f*. Ml I. -.Ll. ,n onor beforo the dayof 19 . 


I 'heriy i,. »‘|.i 1^ 

uiidui niyh^iul tmUhQ sinil of tho Comt, this 


day of 19 > 

the said umpire is to 
he time during which 
have ceased 


No 3 

“i I tH t K OP NK'V AKSl^HAiOK, 

IVlItiuv.l;, ,v u„le, ,l«v.\lhe <Uy of 19 . p/tfeor*. 

^ nUnn nl /.,* i *»/ it U by content ordered that ^be 

ll'|,'i(i|u) inihu (duu ui \ , U va*6 o» at/i- raw M to act as arbiiraior. 
Mil I d<.siuiuub iiLiuiiu w« Ur the i-ut order, an I It IS ordered lhae the 
' n I M iliu a4i 1 4 Lin4i4r» he luidd on Of before iho daj of 19 

IMIUH iiid-i iii> 1 411 t4»tihfc»ut»olibdCourt. Ibis day of >9 


No. 4 , 

M. 1 . lAt. C^SE- 
l 

- . i of 


y pf and Cy O of 

on of the Court ~ 
ufk,tci 1 


No s 
An>KU 

Inthc iiiiiufif 111 lihiirnnn Utn-un l.i* of n 


!, j» I -fc j I n (,j f f I III « , 
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^owwe luMDgduiycoaside ed ihe initler referred lo us do hereby nuke our 
inard as follous — 

We anord 

(l) (bat 

{^) ihat 

Dated the day of 19 X 


THE THIRD SCHEDULE 

ExECUTIO'i OP DsCRBBS DY C0/.LECTORS 


i’owtrs of CoUtctot 


i [S 321 ^ Where the execution of a 
decree has been transferred to the Collector 

under section 68, he may — 

(o) proceed as the Court would proceed when the sale of immoveable 
property IS postponed in order to enable tlic judgment debtor 
to raise tlie amount of the decree . or 
(6) raise the amount of the decree by letting in perpetuity, or for a term, 
on payn ent of a premium, or by iiiortgiging the whole or any 
part of the property ordere 1 to b* sold or 
(r) sell the property ordered to b-* sold or so murh thereof as may be 
necessary 

Notes— NM ere n deface s sent o Collector for e\eruiion under s 68 
le should let th« linl on prem uni »o dm the decretal amount ituy b" 
raised As regards the inisferrel dc ree ilie C v 1 Court is not competent 
10 inicrfere 3> Bom L U 61 • A I Tl 1033 Bom 369 Tlie Colector is 
to consider the proper mo le in which a decree may be jansfed "6 S L R 506" 
A 1 R i933 Sind 112-142 Ind Cas 579 Tlie Collectors pover over property 

the satisfaction of t decree 
, of property under conU9l of 

Cas 14 Sale with permission 
^ - - 1 R 1925 Nag 34t“87 Ind 

Cas 996 Eiccutingauthoruy is empowered to mortgage property for satisfying 
mortgage decree AIR 377"27 Bom L R 2I7«=86 Ind Cas 846 

When ibe Collector being unable to sell property returns the decree Civil Court can 
again return the decree for execution 42 A i2=liLW 384=240 W N 394= 
" ■ Ind Cas 487 Where the 

fC P Code any mortgage 
ollector IS inoperative and 

%oid '193*1 A L. J 400=’A 1 R I93‘ All 54'=*i3S Ind Cas 568 

2 fS 322 ] Where the execution of a decree, not being a decree order 
^ ing the sale of immoveable prop“rty in pursu 

Proc^ure of Collect ^ contract specifically afiecling the same, 

special cases being a decree for the payment of money in 

satisfaction of which the Court has ordered the sale of immoveable property, 
has been so transferred, the Collector, if, after such inquiry as he thinks 
necessary, he has reason to b«lieve that all the liabilities of the judgment- 
debtor can be discharged without a sale of tbe whole of his available immo 
veable property, may proceed as hereinafter provided 

3 [S, 322 A ] (r) In any such case as is 
ector shall 
sixty days 
— - w compliance 

and calling upon— 

(a) every person holding a decree for the payment of money againsl 
the judgment debtor capable of execution by sile of jus immo 
veable property and which such decree holder desires to have 


Notice to be given to decree 
holders and to persons having 
claims on property 
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No 2« 

Order ov Re^erencg 
{Title of suti.) 

• application presented on the day of 19 it 

Iff ordered that the following matter in difference arising m this suit, namely . — 


be referred for determination to X and K or in case of their not agreeing then to the 
' : and such arbitrators 

day of 19 , 

* , . the said umpire IS to 

he time during which 

■ • have ceased 

Given under my hand and the seal of the Court, this day of 19 . 

fudge 


No 2 

Order iok Appointment of New Arbitrator, 

(Title of suit ) 

Whereas by an order, dated the day of 19 . (state order 

ofreierenee and death, refusal, etc , of arbitrator^, it is by consent ordered that Z be 
appoimed in the place of AT (decease, o/* as the ease may be) to act as arbitrator, 
r, the surviving arbitrator under the said order, and it is ordered ibat the 
award of the said arbitrators be made on or before the day of 19 

Given under my hand and the seal of the Court, this day 0/ 19 

fudge 


No 4 

bVEciAL Case 
KTi/le of suit) 

arbitration between A B of and C. D of 

,h= .peaal case „a,ed for .he opinfoa onhe Coar. - 

The <» nnmieriil paragnphs'\ 

The queeiion, of la„ for the op.n.oi. of ,he Court are - 
First, whether *»ii aic . 


Secondly, whether 


Dated the day of 



No. 5. 
Award. 


(Title of suit) 

lathe raatier of an arbitration between ,,4 if of 

Whereas in pursuance of an order of refrerM/em j u snd C. Z).of.— 
and dated the ' day of 

between ad. a and C-.Z). namely, ’ d.fferenee 


has been rcrerred to us for delcrminat.on j 
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Now t\e, luviDg duly coasidc.cd the iintier refeired to us do hereby nnkc 
a\\ard as follow* 

We award 

(i) that — 

(:) that — 

Dated the day of I9 X 


THE THIRD SCHEDULE. 


CxCCUTlO.V OF DbCKSSS OY COLLECTORb. 


I'owers of Collector 


i. ($• 321 .] Wliere the exccutioit ( 
decree lias been transferred to the Colie 


under section 68, he may — 

(<}) proceed as the Court would proceed when the sale of jntmore^ 
property is postponed in order to enable the judgment dei 
to raise i)ie amount of the decree ; or 
(fi) raise the amount of the decree by Jetting m perpetuity, or /or a ti 
on payn ent of a premium, or by iiurigiging, tlie whole or 
part of the property ordered to b* s^ld , or 
ffj sell the property ordered to bi sold or so much thereof as may 
ticcessar>. 

Notes— Where a decree i» scni 10 CoUeacr (or exctution under s 
he should lei th* land on pron um >0 dni (he de reiai amounr may 
raised As regard* the irtnsftrrc I On.rcc, the Civil Court 1* not conipt 
to imcrferc 35 Doni L U 761 “A I U 1033 Hnni aftej The CoUccic 
to consider ihe proper mode m which a decree may he satisfied 36 S L R 5 
AIR 1933 Sind ijJsst43 Ind Cas $70 TIis Collector’s power over prop 
he has attached m execution of a decree terminates On ihe satisfaction of a dec 
tjN. L J. I73“A L R 1933 Nag 36 Ahenuton of property under coiiiro 
Collector IS illegal A. 1 , R. 1928 Nag isS^io^lnd Cas 14 Saleuith permts 
of Collector ts not tantamount to sale by Collector A / R. 192$ Nag $xx»i7 
Cas. 996. Executing atiihofity is empowered to mortgage property for satisf 
mortgage decree. A. I. R. r9i5 Bom a77=>37 Bom L R ciy-gS fnrf C.as 
When the Collector being unable to sell nroni^rlv •' » decree, Civil Court 

... • • • 584 « 24 C W N. 3< 

^ • d Cis 487 Where 

' w P Code any morfg 

uy me juagment-dchtor without the permiston of the Collector is inoperative 
•t'a'/i. 7.. 1- V X. ^"91'. fiS '47,4. $‘i 7 i 

2 . (S. 322-1 Where the esecuiion of a decree, not being a decree on 
„ , r r- 41 tng the sale of immoveable propgrfy in nii 

Procedure of Collector m ^ 

special cases 


satisfaction of which the Cour 

has been so transferred, the Collector, if, after such inquiry as he thf 

necessary, he has reason to believe that all the liabilities of the judgmt 
debtor can be discharged wiiliout a sale of the whole of his ayaikb^e itni 
veable property, may proceed as hereinafter provided. 


Notice to be given to decree 
holders and to persons Invmg 
claims on property. 


3. [S< 322 A.] (r) In any such case x 
referred to in paragrapli 3, the Collector s!: 
publish a notice, allowing a period of sixty d 
from the date of its publication for compliai 


and callins upon— 
(«)• 


■ f agai, 
■ iS tme 
s ■ havfl 
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executed, and every holder of a decree for the payment of money 
in execution of whn-h proceeding* for the sale of such property 
are pending, to produce before llie oHector a copy of the decree 
and a certificate from the Court which passed or is executing the 
same, declaring the amount recoverable thereunder , 

(6) every person having any claim on the said property to submit to the 
Collector a statement of such claim, and to produce the docu* 
menis (if any) by which it is evidenced. 

(a) Such notice shall be published by being afhxed on a conspicuous part 
of the court house of the Court which made the original order for sale, and 
in such other places (if any) as the Collector think-s fit , and where the ad- 
dress of any such decree holder or claimant is known, a copy of the notice 
shall be sent to him by post or otherwise. 

4 tS 322 B 1 (/) Upon the expiration of the said period, (he Collector 

shall appoint a day for hearing any representa- 
Amount of decrees for pay which the rndgmeot debtor and the decree* 

ment oj money to bo asoeriam- claimants (if any) may desire to make. 

avltrabloVriter^sfa'ctK’’ and tor holding soch ntqn.ry as he may deem 
necessary for informing himself as to tne 
nature and extent of sucli decrees and claims and of the judgment debtor’s 
immoveable property, and may, from time to lime, adjourn such hearing and 
inquiry 

(a) VVhere there is no dispute as to the fact of extent of the liability of 
the judgment debtor to any of the decrees or claims of which the Collector 
IS informed, oc as to the relative pnotities of such decrees or chioiS) or 
as to the liability of any such properly for the salisfaciioji of such decrees ot 
claims, the Collector shall draw up a statement, specifying the amount to be 
recovered for (he discharge of such decrees, the order in which such decrees 
and claims are to be satisfied, and the immoveable property available for that 
purpose 

(3) Where any such dispute arises, the Collector shall refer the 8ame> 
with a statement thereof and his own opinion thereon, to the Court which 
made the original order for sai^, and shall, pending the reference stay pro 
ceedings leUting to the subject thereof Tne Court sliall dispose of the dispute 
if the matter thereof IS within Its jurisdiction or transmit the case to a com 
peteni Court (ot dwj^osat and the (mat decision shall be communicated to 
the Coticctor, who shall then draw up a statement as above provided in ac 
cotoance with such decision 

5 [S 322 C ] The Collector may, instead of himself issuing the notices 

Where DislnclCoun may is- I.W r,T^ev.7- .'eiJMrrrrf V (Mnrgnrpto 

sue notices and hold'tnquiry 3 aftu 4 draw up a statement specifying the 
ctccorasiances of the judgment debtor and of 
his immoveable properly so far as they are known to the Collector or appear 
in the records of his office, and forward such statement to the District 
Court , and such Court shall thereupon issue the notices, hold the in* 
quiry and draw up the statement requited by paragraphs 3 and 4 and 
Hanstuit such statement to the Cillector 

6 [S. 322D] Die decision by the Court of any dispute arising under 
Effect of decision of Court P^^^Biaph 4 or paragraph 5 shall, as between 

the parlies thereto, have the force of and be 
appeabbte as a decree 

7. (S 323.] (r) Where the amount to 
,.w. be recovered and the property available have 

u - 4U r* determined as provided in paragraph 4, or 

paragraph 5, the Collector may, — ^ ‘ b i^ * -j. 

(<*) ‘J appears that the amount cannot be recovered without the sale 
of iho whole of the property avatlablct proceed to sell such property; or, 


as to dispute 


Scheme for liquidation 
dcaecs for payment of money 
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(^) if It appears that the amount with interest (if any) m accordance 
mth the decree, and, when not decreed, with interest (if any) at 
such rate as he thinks reasonable, may be recovered without 
such sale, raise such amount and interest (notwithstanding the 
original order for sale^— 

(/) by letting in perpetuity or for a term, on payment of a 
premium, the whole or any part of the said property , or 
(k) by mortgaging the whole or any part of such property , 
or 

(tti) by selling part of such property , 

(ip) by letting on farm, or managing by himself or another, the 
whole or any part of such property for any term not exceed- 
ing twenty years from the date of the order of sale ; or 
(p) partly by one of such modes, and partly by another or 
others of such modes 

(a) For the purpose of managing the whole or any part of such property, 
the Collector may exercise all the powers of its owner. 

(3) For the purpose of improving the saleable value of the property avail 
able or any part thereof, or rendering it more suitable for letting or managing, 
or for preserving the properly from sale in satisfaction of an incumbrance, 
the Collector may discharge the claim of any incumbrancer whicli has become 
payable or compound the claim of any incumbrancer whether it has become 
payable or, not, and, for the purpose of providing funds to effect such discharge 
Or composition, may marlgage, let or sell any portion of the property winch he 
deems sufhetent If any dispute arises as to tlie amount due on any incum 
brance with which the Collector proposes lo deal under this clause, he may 
institute a suit in the proper Court, either in his own name or the name of 
the yudgment'debtor, to have an account taken, or he may agree to refer 
such dispute to the decision of two arbitrators, one to be chosen by each 
party, or of an umpire to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be subject 
to such rules consistent with this Act as may, from time to time, be made 
in this behalf by the Local Government 


Notes— Insolvency Court has junsdicuon to alienate insolvent’s lands A I 
R 1929 Lah 66=39? k R 605=117 lud Cas 669 

8 tS 324)1 Where, On the expiration of the leVUng or management 

o „ , t under paragraph 7, the amount lo be recovered 

after leiimg L managemea?'’' ‘Ij' Collector shall notify 

the fact in writing to the judgment debtor or 
his representatives in interest, stating at the same time that, if the balance 
necessary to make up the Said amount is not paid to the Collector within 
SIX weeks from the date of such notice, he will proceed to sell the whole or a 
sufhcient part of the said property , and, if on the expiration of the said 
SIX weeks the said balance is not so paid, the Collector shall sell such 
property or part accordingly 

9 . [S 324 A] (r) The Collector shall, from time to time, render to the 
- . , , Court which made the original order for sale an 

render accounts monies which come to his hands 

and of all charges incurred by him m the ex 
ercise and performance of the powers and dutie« conferred and imposed on 
him under the provisions of this schedule, and shall hold the balance at the 
disposal of the Court. , . . 

(2) Such charges shall include all debts and liabilities from lime to time 
due to the Government 111 respect of the P™P=”i; o' “"f P*' 
rent (if any) from time to nine doe to a superior holder to respect of such 
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executed, and every holder of a decree for the payment of money 
:n execution of which proceedings for the sale of such property 
are pending, to produce before the ollector a copy of the decree 
and a certificate from the Court which passed or is executing Ibe 
same, declaring the amount recoverable thereunder , 

(d) every person having any claim on the said property to submit to the 
Collector a statement of such claim, and to produce the docu- 
ments (if any) by which it is evidenced. 

(2) Such notice shall be published by being aflSxed on a conspicuous part 
of the court house of the Court which made the original order for sale, and 
in such other places (if any) as the Collector thinks fit , and where the ad- 
dress of any such decree holder or clainiant is known, a copy of the notice 
shall be sent to him by post or otherwise , , « 

4 [S 322 B ] (/) Upon the expiration of the said period, the Collector 

Amount of decrees for pay 

ment of money to be ascertain , 

a„dforhoM...gsach.„qu„ya, 1« maV d=™ 

necessary for 

nature and extent of such decrees and claims 
immoveable property, and may, from lime to t 
inquiry 

(2) Where there is no dispute as to the fact or extent of the liability of 
the judgment debtor to any of the decrees or claims of which the Collector 
15 informed, or as to the relative priorities of such decrees or claims, or 
as to the habiliiy of any such property for the satisfaction of such decrees or 
claims, the Collector shall draw up a statement, specifying the amount to be 
recovered for the discharge of such decrees the order in wltich such decrees 
and claims are to be satisfied, and the immoveable property available for that 
purpose 

(3) Where any such dispute arises the Collector shall refer the same, 
wub a statement thereof 'ind lus own opt iion thereon to the Court which 
made the onj,inal order for sal'*, and shall pendi )g Die reference stay pro 
ceedmgs relating to the sub)i.ct thereof The Court shall dispose of the dispute 
it the matter thereof is wiihir iis jurisdiction or traismit the case to a com 
peteni Court for disposal and ihe linal deci>(on shall he communicated to 
the CoUcctoT who shall then draw up a statement as abave provided in ac 
cordance with such decision 

6 (S 322 C ] The Collector may i utead of himself issuing the notices 
mere DismciCoutt imvis required ’ll paragraph! 

sue notices and hoIiTinquiry 3 and 4 draw up a statement specifying the 
circumstances of ihe judgment debtor and of 
his immoveable property so far as they are known to the Collector or ap^vear 
in ihe lecoids of his office, and forward such statement to the District 
Court , avid such Court shall thereupon issue ihe notices, hold the in- 
quiry and draw up the statement requited by paragraphs 3 and a and 
transmit such statement to the CjJlector 

Q [S 322 D] ihe decision by the Court of any dispute arising under 
Effect of dccisiOQ of Court P^^^grajih 4 or paragraphs shall, as between 
as to dispute iwriies thereto, have the force of and be 

appealable as a decree 

Scheme for 1 gu.dnioji o( , (S 323.] (i) Where ihe amount to 

decrees for payment of money u® recovered and Ihe property available have 
. , _ „ been determined as provided in paraeraph 4, oc 

paragraph 5, the Collector may,— 

W if It appears that the amount cannot be recovered without the sale 
of the whole of the property available, proceed to sell such property, or, 
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(i) if It appears that the amount with interest (if any) m accordance 
with the decree, and, when not decreed, with interest (if any) at 
»uch rate as he thinks reasonable, may be recovered without 
such sale, raise such amount and interest (notwithstanding the 
original order for sale) — 

(/) by letting in perpetuity or for a term, on payment of a 
premium, the whole or any part of the said property , or 
(ii) by mortgaging the whole or any part of such property , 
or 

(tit) by selling part of such property , 

(tr) by letting on farm, or managing by himself or another, the 
whole or any part of such property for any term not exceed 
ing twenty years from the date of the order of sale ; or 
(o) partly by one of such modes, and partly by another or 
others of such modes 

(a) For the purpose of managing the whole or any part of such property, 
the Collector may exercise all the poivers of its owner. 

(3) For the purpose of improxing the saleable value of the property avail 
able or any part thereof, or rendering it mote suitable for letting or managing, 
or for preserving the properly from sale in saiisfaction of an incumbrance, 
the Collector may dischatge the claim of any incumbrancer which has become 
payable or compound the claim of any incumbrancer whether it has become 
payable or, not, and, for the purpose of providing funds to effect such discharge 
or composition, may mortgage, lei or sell any portion of the property which he 
deems sufhcient U any dispute arises as to tlie amount due on any incum 
brance with which the Collector proposes to deal under this clause, he may 
institute a suit m the proper Court, either in his own name or the name of 
the ]udgment«debior, to have an account taken, or he may agree to refer 
such dispute to the decision of two arbitrators one to be chosen by each 
party, or of an umpire to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be subject 
to such rules consistent with this Act as may, from time to time, be made 
in this behalf by ibe Local Government 


Kotes^InsoIvcacy Court has junsdiciion to alienate insolvent s lands A I 
R 1929 Lah 66 = 29 P L R 6o6='ti7lnd Cas 669 

8 [S 3241 Where, on the expiration of the letting or management 
„ - , , , , under paragraph 7, the amount to be recovered 

* “ the fact in writing to the judgment debtor or 

his representatives in interest, stating at the same time that, if the balance 
necessary to make up the said amount is not paid to the Collector within 
six weeks from the date of such notice, he will proceed to sell the whole or a 
sufficient part of the said property, and, if on the expiration of the said 
SIX weeks the said balance is not so paid, the Collector shall sell such 
property or part accordingly 

9 . [S 324 A] (i) ibe Collector shall, from time to time, render to the 
^ ^ ^ . Court which made the original order for sale an 

CO cS hanS 

and of all charges incurred by him m the ex 
excise and performance of the powers and dutie« conferred and imposed on 
him under the provisions of this schedule, and shall hold the balance at the 
disposal of the Court. 

(2) Such charges shall include all debts and liabilities from time to time 
due to the Government in respect of the properly or any part thereof, the 
tent (if any) from time to time due to a superior holder in respect of such 
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properly or part, and, if the Collector so directs, the expense of any witnesses 
summoned by hioi 

(3) The balance shall b& applied by the Court— 

(o) m providing for the tnamtenance of such members of the judgment 
debtor s family (if any) as are entitled to be maintained out of 
the income of ibe properly, to such amount in the case of such 
member as the Court thinks fit ; and 
(d) where the Collector has proceeded under paragraph r, in satisfac 
Uon of the original decree in execution of which the Court 
ordered the sale of immoveable property, or otherwise as the 
Court may under section 73 direct , or 
(c) where the Collector b’S proceeded under paragraph a,— 

(i) III keeping down ibe interest on incumbrances on the 
property ; 

(ij) where the judgment debtor has no other sufficient means of 
subsistence, in providing for his subsistence to such amount 
os the Court thinks fit , and 

(til) in discliarging reteabJy ihe claims of the original decre^ 
holder and any other decree holders who have complied 
with ihe said notice, and whose claims were included in the 
amount ordered to be recovered 

(4) No oth^r holder of a decree foe the payment of money shall be 
enlitlM to be paid out of such properly or balance until the decree holders 
who have obtained such order have been satisfied, and the residua (if any) 

shall be paid to the judgment debtor or such other person as the Couit 
directs 


Notes —llevenuc ■vmbortiy is competent to recover sale expenses A I R 
1927 Bom i 7 »s 3 Horn L It 1191*99 ind Cas 389 Sale expenses can not be 
deducted fiOTVt poundage A I it 1926 Bon 335*28 Bom L R $90*96 Ind Cas 
365 Where 1 <lerrce r Hi ng to anccsirxi properly is irxnsferred to the collector 
for ftxe iiion an 1 the property is soli and the decree holder paid the amount for 
which exk. 1101 i xV.c the coliccior has no power to dispose or the balance as ha 
hkcl w li out ins tu non Irom the <. vd <-ourt 1031 A h J io 64 »A f R 1931 
700 1 1 1 CiS 4-’3 

to (.S 325 I \\here ihe Collector sells any property under this 
} o I i<7 o do cl he sUxll put it up to public auction in 

nne or mote lots as he thinks fit and may — 

(n) fix a reasonable reserved price f r each lot , 

(d) adjourn ihc sale for a reasonable time whenever for reasons to be 
recorded, he deems the adjourmi ent necessary for the auwose 
of obtaining a fair price for the properly , 

(f) bu> Ml the properly offered for safe, and resell the same by oublic 
auction or pnvale contiaci, as he thinks fii 

11 [S 325 A I (0 long as the Collector can exercise or perform in 

Kestfictfcns as to ijiciiiuon of the judgment debtor's immoveable 

proper y or any part thereof, any of the powers 
or dunes conferred or imposed on fum by para* 
graphs 1 to 10, tbo judgment debtor or his repre 
sentacive m interest shall be incompetent to 

ty gic! sicept niih (hi! »rll<en peimBsio / ol llic'cD'toDr! Mr'*sh3![°«'y 

(2) Dwins iho sams petioj Cml Cou,, slnll issue ,ay nroces. of exe- 
canon cillier asumsl llie juiigment delnor or l„. property reinicl of any 
decree for llie somficlion sslicreof proymoa has lien made b, thjcolteao? 
under pawgxapb 7 ' ic>.wiwvyioi 


by judgment debtor or his 
rcpccscncacive, and prosecu 
uon or remedies by decree 
holder 
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^3) The same i)eriod shall be excluded 111 calculating the period of limita* 
lion applicable to the execution of any decree affected by the provisions of 
this paragraph in respect of any remedy of trhich the decree holder has been 
temporarily deprued 

Scopo — ^The properly can be the subject of transfer with the permission 
• A L. J i 5J2 = A I R 1933 All 46S 
, I Collecior'b proceedings, a mortgage 

■ 144 Ind Cas 267=15 N L J 173, 

see also 1933 <V. L J 564 = A I R 1933 All 90S, 144 Ind Cas 373=1933 A L J, 
i8:2=<\. 1 R 1933 AIL 468 , A I R 1933 Nag 238 , A L R 1933 All 830 As 
aliciution IS illegal ihercfotc payment of previous encumbrances does not create 
charge in favour of transferee A I R 1924 Oudli 302 = 270 C 56=83 Ind Cas 
854, see also 48 Ind Cts 312 = 450 183=230 W N 350 (P C) Alienation does 
not prejude transfer of (mure mtercst A I R 1927 Nag 177=100 Ind Cas 863 
ProMsions of para 1 1 must be strip'll) construed A 1 K 1929 Oudh 44 i =-60 W N 
7}0 = l2i Ind Cas Se 3 , 6 0 \V N 843= \ I R iQajOudli 435 Collector’s power 
otcr property comes to an end with saiisfactio ) of decree A I R 1930 Nag 220 = 
122 Ind Cas j7t Prohibition of sale lo jura 11 rclitcs to money decree only and 
not to cases where sale oi specific properly is ordered A I R 1931 All 38=1930 
V 1 ^ J !j94 Whilst the property is under (^Hector Civil Court is barred from 
issuing process against ptopttiy AIR iQii Oudh 176 = 8 O L 3 35S=66 Ind 
Cas 64- Collector 9 poicr do not terminate until sale ts conllrmcd 16 

N L U 194=60 liil Cas 5to When some property is under the Collector, 
the rest can be monKa„cd A I R lOJo Nag 237 = 13 N L J 36= 
132 Ind Cas ^69 Collectors written permission is essential if property 
to be gific 1 IS under 1 m \ I U i9 9 0 ulh 435 60 W N 843-134 Inl Cas 
354 Inference from correspondence about jicrm ssion amounts to wntien permission 
\ 1 U 1930 Oudh 510 — 7 O N 988= 1^0 In I Cas 6} Leaie by sale ofTiccr to 
deposit amount in sausracuoit of money decree s no imp] e I per mssion by Collector 
AIR 1929 Oudh 441 = 50 %V N 750— 121 Ind Cas 88S Where property is under 
Collecior under s 68, Court should not appoi u Receiver to receive annual inco ne A 
IR t92,Oudh 448=120 L J 146 = 20 W N 73 = 87 Ind Cas 3i From the time 
of Its order of transfer of decree the court ceascs to have jurisdic ion A I R 1936 
Nag 246=92 Ind Cas 44 Attachment before judgment is not void under para xi 
A I R. 1923 Nag 238=68 Ind Cas i88 When payment of full amount with 
Collector's permission is made Collectors po ver over properly attached immediately 
terminates Subsequent alienation is not therefore invalid though proceedings 
formally cootinue AIR 1934 Nag 33 

12 IS <325 B] Where the property of which the sale has been ordered 

,, , .IS situate in more districts than one, the powers 

Provisiori where property is duties conferred and imposed on the Collec 
tor by [.aragiaphs . lo lo shall ba saercisad and 
performed by such one of the Collectors of the said districts as the Local Gov 
eminent may by general rule or special order direct 
„ , „ „ . 13 [S 325 C ] In exercising the powers 

Powers of Collector to com conferredon him by paragraphs i lo 10 the Col 
pd allendancc and prodne ,S/po„“ ,sNf a civd coutl tp 

compell the attendance of parties and witnesses 
snd the production of documents. 


/ 
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THE FOURTH SCHEDULE 

(See secUon j 5 ^ ) 
Enacimbnts amrnpsd. 


I 

2 

3 ! 

i ♦ 

Year 

No 

Short title 

Amcndmem 

1870 

VII 

; 1 

The Court fees Act> 
1870 

Ii 


1 1 

! 

1 

words ‘or o* 

1 an order rej« 

[ For the entf 

1 relating to ji' '•»- *> e 

■ m Sng s,a..ng a for ft, 

. 1.0 Co_do uodor .bo oodo of C.V.I 

1 Procedure. i9®5 ■ 

TUB FIFTH SCH^DVLS 


[Smcitmil fifiaM] JttfiaM h s } “"i SchtMt II nj thi 

Sewtd Repealing and Amending AA, ^9^4 (XVIl of zgi-f), 


APPENDIX I 

Rule* nud« by the High Court of Allahabad under S 123 
ORDER IV 
RuU 

• (0 r<!rrulc » (t/^«^^*^'^**hefoUowioff — 

Every suvt shall be inslitote 
Appoints in this behalf a plaint, 

mons upon each defenJani uni • a ' 

filinR such copies 

(3) “The Court fee chargeable for such service shall be paid m the case of suits 
when ihevUmiis filed and m the case of all oU'ef p^'Jeediogs vihen the process is 
applied for 

and re numhtr the present sub-rulc < J) as sub-rule OJ 
Order V 
Rate 

« Onut the words ' or, if so perniiticd, by a concise statement 
/fr/f the following rule 4 A — 

•'4A Except as otherwise proiidcd.m every interlocutory proceeding and m every 


the following as rule sjA — 

“ajA NVhen the defendant resides in Bnttsh India but outside the limns of the 
United Provinces ot Agra and Oudh, the court n>3y> 10 addition to. or in siihstuutian 
for any other mode of service send the suaicRuns by post to the defendant at the 
place where he is residing or carrying on business An acknowledgment purport 
to be signed by the defendant, or an endorsement by a postal servant that the defen 
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dant refused 5er\ ice, maj be deeded by the court isfumg the summons to be prima 


IS employed in order that armagcinenis may be made for the performance of the 
duties of such person 

Illustration If the Court sees fit to issue a summons to a ICanun^O or paiwart 
It shall inform the collector of the district, and if to 1 sub-registrar it shall inform 
the District Registrar to ^hom the Sub Registrar is subordinate — 

Rule -'8— The present rule 38 shall be numbered 28 ll) Add the following as 
rule 2l (2) — 


court may 
IS serving 
sctibed in 


wherever 
m which 


of the defendant or all such mformaiion that u 1$ in his power to give *is may lead 

the summons 

Rule s^^-ln rule 39 sub rule (l). line 2 for the word and figures ' rule 28 read 
rule 38 (1) * 

/v«r/the foUonirtg rules at the end of O 5 — 

J i An application for the issue of a summons for a party or a witness shall be 
c m the form prescribed for the purpose No other forms shall be received J 
by the Court 

32 Ordinarily every process except tho'e that are to be served on Europeans 
shall be wntten in the Court vernacular But where a process is sent for execution 
to the Court of a district where a hfferent lan^age is m ordinary use it shall be 
written^ii).^Euglish and shall be accompanied by 1 letter in English requesting its 
execution 

In cases where the return of service s in a language d fferent from that of the 
district from vhich it is issued it shall be at^mpanied by an English tnnshtion 
Order Vll 

Rule 9 — In rule g a) for ihe semicolon af er it * in clause (1), substitute a full 
stop and delete the rest of this clause as well as clauses (2) and (3} , and (b) 
Renumber clause (4} as clause (2) deleting the word* or st lements therein 

following proviso — ‘Provide 1 that, 
niten i« a character other than the 
the procedure laid down in Order XIIl, 

■ in ihat case the Court or its officer 

need not examine or compare the copy with the original ’ 

Insert the following at the end of order Vll 
19 

an addr 

or othei • > 

subsequt , o ' 

nature 


C C H Vol,!;i— X09 
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The person nuking the Iran Htion or transluerntion shall give his name and 
address and \crif> that the translation or trinsliteralion is correct In case of a 


13. Wlten a document included in the list prescribed by rule t, has been 
admiiteJ in evadence, the Court shall, in addition to nuking the endorsement pres- 
cribed m lule j . 

admi ted as evic 

admitted as ci , 

letter When there arc tn 0 or more panics defendants, the documents of the first 
party defendant may be marked A I, D i, C 1. etc. AAt, BDi, etc., and those of the 
second As, Be, Ca, etc, AAi, BDa, etc. When a number of documents of the same 
nature is admitted, as for example a senes of receipts for rent, the \thole series 
shall bear one figure or Capital letter Of letters and a small figure or a small letter 
shall be added to disiinguish cadi paper of the senes 
Order XVI 

1 The follomag proviso to be added to rule (i) — 

“Provided that no part) who has be„un to calllns witnesses shall he entitled IQ . 
ob‘an process to enforce the aiicntlaiice cf any vvitiiess agamai whom process has ] 
not previously isSuCd. or to ca’l any witness not named in a list, which must ba{ 
filed in court before the hearing of evidence on his behalf has commenced withal 
out an order of the Judge made in wr img an I s ating ihc rcascni therefor ” 

2 (4) Tins rule shall not apply n cises m wh ch Government is a party, in the 
case of witnesses who are Govennnent serva > > who»c siliry exceeds Rs 10 per men 
sem and who are summoned to ^ive cvi Iv ice m ilKir j ublic capacity at a court situa 
ted more than five miles from their head ijuartcrs 

S Vor the words in line 1 under ilus order shall be served ' r'vr f under this 
order ma) by leave of (he court be served by the party or his agent, applying for 
the same, by personal service and fulmg such service shall be served ’ 

23 (1) Save as provided in thi> rule and in rule e, the court shall allow 

travelling and other expenses on the lollowing scale — 

(u) In the case of witnesses oftbe class of cultivators labourers and mentals, 
SIX annas a day , 

( 3 ) In the case of witnesses of s better class, such as Zammdars traders 
pleaders, and persons of corresponding rank, from eight annas to two 
rupees a day as the Court may direct and 
(c) In the Case of witnesses of superior nnk including oflicers of Government 
in receipt of a salary of less than Rs 200 a month, from three to 
five rupees a day 

(2) If a witness demands any sum in excess of what has been paid to him such 
sum shall be alloved i{ he satisfies the court that he has actully and necessarily 
incurred the additional expense 

JUuiiration 

A Post Office employee summoned to give evidence is entitled to demand from ihe 
party, on whose behalf or at whose instance he is summoned the travelling and 
other expenses allowed to witnesses of the class or rank to which he belongs and m 
addition the sum for which he is liable as payment to the substitute officiating 
during his e will 

be certified > will 

present to it 

(3) If a witness be detained for alonger period than one day the expenses of his 
detention shall be allowed at such rate, not usually exceeding that payable under 

r 

• * nses on a 


33 In cases to which Government is a patty. Government servants whose 
salary exceeds Rs to per mensem and all police constables whatever their salary 
maybe who are summoned to give evidence in their official capacity at =* court 
situated more than five miles from their hexdquarters, shall be given a cernticatc 
of attendance by ihe Court in heu of iriveUmg and other expenses 
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20 An iJdress for service le shall be wiihin the 

local limits of the Oistnct Court filed, or of the 

Ptstrict Court Hfihin ivhjch tb- r- j — - j thin the htnits o/ toe 

• " 

. tuiooer fads to file and address fcr service, he shaH 

^ ^ . « . Or his petiiioo rejected by the court jao motu or 

any party may apply for an order to that tffec*, and the Court may make such order 
as vt ihmksjust 

22 Where a party is not found it the addressj given by him for service 
and no agent or adult milt member of his family on rvbom a notice or process can 
be se tved, IS present, a copy of the notice or process shall be affixed to the outer 
dooix of the house If on the date fixed such pirty is not present another date shall 
be fisted and a copy of the notice, summons or other process shall be sent to the 
reg\cerc'i address by registered post, md such service shall be deemed to be as 
effeiual a®, if the notice or process hid been personally served 

S3 Where a party engages a pleader, nonces or processes for service on him 
shall he served m the manner prescribed by Order HI rule 5. unless the court directs 
service at the iddcess for service given fay the party 

24 A^patty who desires to change 
aforesaid shall file a verifi^ed petition, and 

record accordingly Notice or such pet , 

the suit as the court may deem it necessary to inform, and may be either served upon 
the pleaders for such parlies or be sent to them by registered post, as the court 
thinks fit 

25 Noth'ng m these rules shall prevent the court from directing the service of a 
notice or process m any other manner, if. for my reasons, it thinks m to do so, 

s6 * ^Deleted) 

Ordsh VIU 

//«rr/ the following mies u the end of Order VJJI — 

rs in my suit 
notice served 
ns address for 

• shill be liable 

, posiivon is i( 

he had not defended In this espcci ihe Court miy act iwo or on the applica- 
tion of iny pitty for an order lo such cflect and the Court miy make such order 
as It thinks just 

v2 Rules JQ « 23 u 25 and J6 * of Order VJl shall apply, sn far is mav h,. 
lo addresses for service filed under the preceding rule 

Order IX. 

i ///Vrr- the words in [he fourth hne, 'for such serviPf.*' . i 

that to coff.p’iywiMiiiic roles for =} „t ^ the vtoids 'u 

for service on the defendant" jor ^i,ng ihe copy ofthcphmt 

13 /fr/(/the following proviso' — 

"Provided also ilut no such decree shall be set -.sidr 


i-foviaea also lint no such decree shall be set , . 

, « iSKir m.T.1, on jjjg ground of 

■ ihai tiic defendmt 

• . of heinng m sulTi 

0»DCK XIU 

/user/ the folIoHiHi, julcs at ibc end of Order XllI 

. . ' ■ ' CuBresh. wli-ch IS 

11 anyothcr iimi* irndrrrl 

in the court vernacular but in chtricters Other I - . ' ' 

ciitractert in use, u shall be iccoaipanicj by . . * * 

into the Persian or Nagri chancier ' •* 

n" l’,“ bcciT deleted by NoTlfi^oiTxo. 4034/t 5a— Vyl Vid^ 
AllthabaJ Caietie, Part II, p 4 ii. dated 24lh JulyJjTSfi 
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The person malviiiij the tran Ktion or transliteration shall give his name and 
address and a enfj that the iranslation or transliteration is correct In case of a 
document writcn n a script or lanjjuagc not known to the translator or to the person 


admitted as caidence for a defendant, and shall initial cver> such serial number or 
letter When there arc or more parties defendants, the documents of the first 
party defendant may be marked A f, B i, C 1. etc, AAi, ODi, etc , and those of the 
Second Aa, Be, Ca, etc, AA?, BDa, etc When a number of documents of the same 
nature is admiiied as for example a senes of receipts for rent, the whole senes 
shall bear one figure or capital Icitcr or letters and a small ligurc or a small letter 
shall be added to distinguish each paper of the senes 
Order XVI 

1 The following proviso to be added to rule (1) — 

“Proi’idcd that no party who has hfi tin I IS sinff hi* entitled to ‘ 

obtain process to enforce ■ • • 

not prcMOJsIy issued or 10 . •< 

Alcd in court before the 1 • ' 

out an order of the Judge m s 

2 U) This rule shall nr • 

case of witnesses who arc O 

sem and who arc summone 1 

ted more than five miles from ilicir head quarters 

& For the words in ime I under this order shall be served" /ru/Z “under (fits 
order may by leave of ihe court be served by ihe parry or his agent* applying for 
the same, by personal service and filling such service shall be served" 

32 (0 Sate as provided m tbi> rule and is rule 2, the court shall allow 

travelling and other expenses on the ioUowing scale 

(j) la the case of witnesses of the class of cultivators, labourers and menials, 
SIX annas a day , 

(j) In the case of witnesses of a better class, such as Zamindars traders, 
pleaders, and persons of corresponding rank, from eight annas to two 
rupees a day as the Court iiay direct and 
{c) In the case of witnesses of superior rank including officers of Government 
in receipt of a salary of less than Rs 200 a month, from three to 

■ to him such 

and necessarily 


IlluilraUon 

A Post Office employee summoned to give evidence is entitled to demand from the 
parly, on whose behalf or at whosi * ’ ’ 

other expenses allowed to witnesses 
addition the sum for which he is 
during his absence from duty The , ^ 

be certified by the official superior of the witness on a slip, which the witness will 


23 In cases to which Government is a party. Government servants whose 
salary exceeds Rs 10 per mensem and all police constables whatever their salary 
maybe who are summoned to give evidence in their official capacity at a court 
situated more than five miles from their headquarters, shall be given a ceriin«-atc 
of attendance by the Court m heu of travelling and other expenses 
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Order XVII 

I (2) the following further proviso — ,i,»^„rnn<pof 

“Provide! further that no such idjnurnmeHt shall be grauied for tlupurpos 
calling a witness not previoiislv summoned or n 4 med a.. ,n 

utilisHl by any pirty for such purpose, unless the JuJge has made an order m 
witmg under the proviso to Order XVI, rule 1 " 

Adetio rule 2 

•'Where on any such day the evidence, 
of any parly has been recorded and such pa 
discretion proceed with the case as if such r- •» * 

It on itsmerits , , 

E>i,la„aMii-Sn parly shall h' deemed lo hare fuled to appear .f he 

present or is represented in Court by an agent Ot pleader, though eng g y 
the purpose of miking an application. 

■^Wherl'aoVp^ty lo a sou lo »hotn time has 
reasonable excuse to produce his evidence, or to cruse the attendance ot bis wit 
nesses, or to comply with * . 

to the further progress 
whether such party is pres 

Order XVllI 

the following rules at the end of Order XVIII 

19 (1) The Judge shall record m hts own hand in English ill orders passed 

on applications other than orders of a purely roo»ue character 

, lish all admissions and 

show how ill documents 
)f presenution down to 


I (3) The Judge shall record the issues in his own hand m English, and the issues 
shall be signed hy the Judge and shall form part the English proceedings 
Order XIX 


Insert the following rules at the end of Order XIX — 

4 Afiidivii shall be entitled in the court of at (naming such court) 

If the aflllavii be m support of. or m opposition to, an application respecting any 
case in the Court it shall also be entitled in such case Ifthere be no such case, it 
shall be entitled In the matter 0/ the petition 0/ 

5 Affidavits shtU be divided into paragragb'. and every paragraph shall be 
numbered consecutively and as nearly as may l>c, shill be conSned to a distinct 
portion of the subject 


, manner 

. • It shall 

o}nuin tviuier, 01 nis caste or religious persuasion, 

his rank or degree in li'e, his profession, calling, occupation or trije, and the true 

place of bis residence. 

7. Unless It be otlieraise provided, an afiidivit may be made by any person 
having cogmrance of the facis deposed to Two or more persons may join m an 
affidavit, each shall depose separately to those facts which are within his own 
knowledge and such faas shall be Slated in separate paragraphs 

8. When the declarant in any aCiJivit speaks to any fact within his own know- 
ledge he must do so directly and positively, using the words * I affirm” or I make 
oath and say" 


9 - . ■ ■ ' affidavits shall ilncily be confined lo 

such • ' ' own knowledge to prove In interlocu 

lory , ; r~..kuji lact is not wiihint he declarant's own know* 

ledge, but IS stated from informauoo obuined ftOm oihers, the declarant shall use 
the expression 'I am informed", and if such the case “and vcnly beheve 11 to 
be true”, and shall sta e the name and address of, and, suffi,ienily deicnbe for the 
purposes of idenuficatioa the person or persdis from whom he received such to- 
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* facts disclosed 

■ • Justice or other 

were produced, 

^ suchuocumeu 

to Wien an) I Ucc IS ref rred to n in aHUisit it shall he correctly desenb* I 
Wlicn in an atHiasu an) person IS referred lo such person the correct name and 
address of such person and such further description as may be sulTicient for the 
purpose of the idenimcaiton of suJt person shall be given in the affidavit 

it Lvery person mtV. ng an affidasit for lot 

personall) Lnown to the person before whom the to 

that person by some one known to him and the , j >s 

made shall s ate at the foot of the afiidavit the nime address, and description of him i 
by whom the identification was made as well as the time and place of such 
identification. 

1 1 A. Such ideotilication nuy be nude by i person- 
fa) I’ersonally acquainted n ih the person to be iJenuncJ or 
(f) Satisfied from papers in that persons possession or otherwise, of his 
identity 

aS a 

dec 

Form 

I (name address and description) declare that the perso i verifying this peiiiioii 
(or mskin,, th s afBdavit) and atte^inc h mself to be \ D has sansfled me (here 
^te by what means e g from papers in Ins posscssioi or otherwise) that he is 

13 No venficAiion efa petit on and no affidavit purponingto have been made 

' eiled befare Ihe person 
usea unless she has been 
pent on or affidavit be 
n made at the time by the 

person who identifie I her 

The person before whom any affidavit IS atiout to be made shall before the 


is about to be made shall read and explain or cause some other competent person 
to read and explain in his presence the affidavit to the person proposing to make 
the same and when the person before whom the affidavit is about to be made is thus 
satisfied that the person proposing to make such affidavit understands the contents 
thereof the affidavit may be made 


in tul any exhibits referred to m the affi lavit 

15 If It be found necessary to correctany clerical error m any affidav t such 
correction may 
about to be mac 
made shall be 
made in such i - 

word or words figure or figures in respect of which the correction may have been 
made 

Oroer XX 

Insert the following at the end of Order XX — 

at (t) Every decree and order as defi led in section 2, other than a decree or 
order of a Court of Small Ca ises or of a Court m the exercise of th“ jurisd ction of a 
Court of Small Causes shall be dravn up in the Court vernacular As soon as such 
decree or order has been drawn up and before it is s gne 1 the ^tunsanm shall cau^e 
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t ^3) the following funljer proviso ~ ^ of 

'‘P^ovlde^ further that no such adjjutnmeut shall be grained for the purpose or 

calling a witness not previonslv summoned nr n4med nor shall any adjournment 
uiiJjsetl by any party for such purpose, unless the judge has made ao order 
iwting under the proviso to Order XVJ, luJc i " 

Add to rule 2 

“Where on any such day the evidence, * 
of any parly has been recorded and such par 

discretion proceed with the case as if siKh pariy were j/ics*. •i. •• - -y , 
uonitsmertts 

ExplanalKM—Vt, parly shall be deemed w hare failed to apptai if he is either 
present oris represented m Court by an age it or pleader, though engaged only lor 

the purpose of m-iking an apphcation 

'■Where any^ party to a suit to whom time has been granted, fsils. without 
reasonable cx/use to produce his evidence, or “ifJrv 

nesses, or to comply with tny previous order, or to perform any othec f ^ 

to the further progress of the suu for which time has been allowed, ihe c url yt 
whether such party is present or nor, proceed to decide the amt 00 the merits 

Ordbp XVJII 

Justri ibe folJowing rules at the end of Order XVIII — 

Ip ft) The Judge shall record m his own hand in English ill orders pass 
on apphcaiioiis other than orders of a purely routine character 

(2) The Judge shall record in his own hand m English all admissions a: 
denials of documen's, and the English proceedings shall show how all documer 
tendered in evidence have been detk «v«h from the date of presentAttoa down 
the final order admitting them in evidence or rejecting them 

fa) The Judge shall record the issues in his own band m English, and the issu 
shall be signed by the Judge and shall form part of the English proceedings 
Ordbr XIX 

Insert the foUowiag rules at the end of Order XIX — 

i Affidavit shall be entitled in the court of at (naming such cour 

U ihe affiiavii be in support of or in opposition to, an application respecting at 
case in the court it shall also be eniiiled in such case If there be no such case 
shall be entitled /n the t lalter 0/ /A< peietton of 

5 Affidavits shal/ be divided into paragraghs aud every pnagraph shall i; 
numbered consecutively and as nearly as may be, shall be confined to a dmtn. 
portion of the subject 

6 hvurv nrrsun milnnp in» iffigavi. shall h.- desmbsd therein in such maun, 

necesatry for this purpose, it sha 
. • 'ts caste or religious persuasioi 

place ol his residence. ' - .'■'’“"P™" Ihe m 

c 'Ws™ ”«y he made by any petso 

Sfit Sch shall g “> nr more persons Ly join m a 

affidavit . each shall depose separately to those facts which are within his ow 
knowledge and such facts shall be stated to separate paragraphs 

I speaks to any fact within his own knon 

ledge he do so directly and positively using the words "I affirm ' or 'I jnak 
oatli aud ®*y 

0 Except in Interlocutory proceedings, affidavits shall strictly be confiued t 
such facts as the declarant is able of his own knowledge to prove. In mterlocv 
tory proceedings, when the particular fact is not withmt he declarant's own know 
ledge but IS stiieo from informauon obtained fiom others, the declarant shall us 
the expression 'I am informed’*, and if such be the case ‘and verily believe it b 
be true”, and shill stale the name aod address of, ind, sufficienily describe for ih 
purposes of ideniificauoD the persou or persons Iron whom he received such 10 



tail 

tito 
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foiinaiioa When ihc applioiiQii or the oppotiiion thereto ten* on facit »Iiscfo»cJ 
in documcnii or copic* o< iIo.«mcnts prolucc*! front my Court or Jurilcc or other 

iurcc ihc JccJaraiit *'uU iittc whxi utne »>JrtC ^^o « t'hwU they vrctc iifoliiccl, 

anJ hi$ informaiisa an 1 bcl cf ai to the truth of iJic ( ‘Ct* Jii Jojcii m »uch oOtUiUeni 
lo Wien an> j Ucc is referre 1 to n an airili%». 'i correctly .UsuihaJ 

Wien in an iliiiatu an) person IS rcfctrcl ' 

address of such person, and such fuithci • ' 

purpose of the idcnnficaiion of sj Ji person 

it Escry person an affiJaaii for o*e n* a Civil Couil shall, if not 

personally Laourn to the person before whoni (he aftila'itis male, be i.lcniihcd to 
ihai persoo b/ some one Lnoirn to bun, and the person hefotc vdioin the aind ivii is 
made shall s^ie at the fool of the affilasit the name a 1 tress, an 1 deictipiion of iiiin . 
b> \*boTi the idcntificaiion was nadc as well as llic time md pltcc of such^ 
iJcniificaiion. 

uA. Such tdemihcatio'i nxay be made by a person— 

(cj) I'ersanally ac<iuamtcd mih the pef*oa to be iJcniificJ of 

batisfied from papers in ihat pciior* jiosscsiion or oiherufise, of Ms 
identity , 

. ■ . I ' s t ‘ . t > • • 

afil .. . . . ■ 

dee * I ' . ' » ' • ‘ ■ 

Kotin 

I (name address an! dcsettpnon) declare tint the pits )i» vcnfyin,' lint pettllm 
for rniLin„ this aflUavit) anl alUj^in,; h inself to be A )> has tihsf/e I me (hero 
^te by what means e from pa{>ers m hit postcitiuii or inherwlie) ihsi lie (« 

12 No verification of a pcniiots and 00 afliJavit poriK>rilit){ 10 have been in t fn 

1 • ft . rpeared unveilcl l>cf>te (he perioii 

' ' * •* • • t a le> shall bo utci unlcit the liei iiccii 

■ • { ' . * . anfest tuch pciliion nr nffidiv/l he 

i-. . . •• * tuch woman made at ilie time by the 

person who identified her 

13 The person before whom any adiJavit It a'^out to he ina lo ihaH, hefoie iho 


>a aooui to oe mane sJUJI read an I ejplain. Of cans'' tone oihfr roi/ip'leid person 
to read and ejplaia la bii presence, ihc afli l«vil to ilic person j ro(.*»»jiiL' lo in iho 

t and when ibe person before whom the afli lavij Jt al/ioi in h« iiu In U ihiit 

sausfied that the person propoiin^'loroaVe sucIjAf/'darjl u» rho rvo/eyi/* 

thereof; the afr.',„ttnayljc made 

xSen and wbeta iw /v'Vr'.’f AV iffidant before him ar. t ihe ifme 
m.ualanycxhiUi*icf»,/.n,;,y"‘,l*b'‘ ’j»« purpose of ileoiifi si/m ,4„| 
i5 If *tbe fouivl I t/A»»,,^ ^ 

CQttcction may ’ ■ '• - .T' m a.,y tlf^Ur i si I, 

about to be mad ■ r . , • . >ie I.,,, „ , jJ*. *' " 

made sballhe ■ ^ • 'Jj® * ’* 

SoS or figure or figo.o.. In' ••vi.l'.rSu;? h" '•' < l' •'> 

made ' ■*/ j ' //(,,) 

Order Xx ’* l-„,. 


lasert the following alt 

21 (0 Every 

order of a Court. 

Court of Small C 
decree or order bo — 


Order Xx 
e end ot Ocdei XX 


■' e»»e or ,, "‘t-i 


'»r 
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Order XVII 

I (2) the following furiher proMso — , , r 

Provide-! further that no such idjrurnmeol shall be granted for the purpose ot 
calling a witness not previously summoned or lumed nor shall any adjournment be 
utilised by any party for such [urpose, unless the Judge has made an order tn 
writing under the proviso to Order XVI rule 1 * 

yfiidio rule 2 — 

‘Where on any such day the evidence or a 
of any parly has been recorded and such party fa 
discretion proceed with the case as if such party w j. w , 

It on Its merits 

Explanation — parly shall be deemed to have failed to appear if he is either 
present or is represented in Court by an agent or pleader though engaged only for 
the purpoae of making an application 

Amend — , r 1 i. . 

Where any party to a suit to whom time has been granted, fails without 
reasonable excuse to produce his evidence, or 10 cause the altenda ice of his wit 
nesses, or to comply with any previous order, ot 10 petform any other -mt, necessary 
to the further progress of the suit for wh cli time has been allowed, the court may, 
whether such party is present or not, proceed to decide the suit on the merits 

Order XVlH 

/niert the following rules at the end of Order XVIII — 

19 (i) The Judge shall record m his own hand m English all orders passed 

on applications other than orders of a purely routine character 
1 I sh all admissions and 

show how all documents 
f presentation down to 


I (3) The Judge shall record the issues m h s own hand in English and the issues 
shall be signed by the Judge and shall form pan of the English proceedings 
Order XIX 

Insert the followi ig rules at the end of Order XIX — 

A Affidavit shall be entitled in the court of at (naming such court) 

If the affidavit be in support of or m oppos l on to an application respecting any 
t* shall also be eoiiiled u such case If there be no such case it 
shall be entitled /« t/j^ o/the pehtton 0/ 

5 Affidav Is shall be divided nlo p-rragraghs and every paragraph shall I>e 

6 Every person makinp anv affidav r h* described therein m such manner 

necessary for this purpose, it shall 
ms caste or religious persuasion, 
pk« of his res.deoco "• and iho true 

Iprtfia hY^mus? his own know 

9. Except in interlocutory proceedings, affidavits shall stncily be confined to 
such facts as the declarant is able of his own knowledge to prove In interlocu 
low proceedings, when the particular foci is not wiihint he declarant s own know 
ledge but IS stated from mforma ion obtained from others, the declarant shall use 
the expression I am informed , and if such be the case and verily bel eve it to 
be true and shall stale the name and address of and, sufficienily describe for the 
purposes of idemificatioo the person or persons from whom he received such in 
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fonnat:on \\ hcnthc application or ihe oppoi tion thereto rcsis on fict$ tliscloscd 
m loaiment* or copies ol d«x.u:nenn prolucel from any Court of Justice or oilier 
source the Jcclara It siall state whw u the sojn-c frs n winch they were produced, 
and his I ifotmatioi an 1 bcl cTas to the truth of the ftcis disdised m such document 
lo \\1 c 1 ana place is ref rrc J to tn tn affiluit, «t shall be correctly describe I 
Wlico tn an afi 'aaii an) person IS referred to. such ;>cr$on the correct aaiiie ana 
address of suJi person, and such further description as may be sulhcicnl for the 
purpose of the idenli6caiion of suds person shall be gnreii m the aliul ivit 

, , ’ Ctvi! Court shall, if not 

■ ma le, be identified to 

, ore whom the affidavit is 

made shall s ate at the foot of the affidavit the name address, ami description of him , 
b) whom the idciiuficatian was made as welt as tlie time and place of such 
identitication. 

iiA Such identilicaiioa nu> be made by a person — 

(u) Personally ac |uaintcd with the person to be identified or 

Saiisfed front papers m that persons possession or otiicravise, of Ins 
identity , 

afil . 

dee 

Form 

• M • the person verifying (his petition 

• f to he \ D has sansfie 1 me (here 

* * > . •. s « .osscssion or otherwise) that he is 

A B o . . 

• s have been made 

• * before tho person 

• * * * miess she has been 

* on or affidavit be 

■ at the time by the 

ij The person before whom any affidavit ts about to be made shall before the 
same is made ask the person proposing to make such affidavit if he has read the 
affidavit and undersiands the contents thereof, and if the person proposing to make 


the same, and when the person before whom the affidavit is about to be made is thus 
sausfied that the person proposing to make such affidavit understands the contents 
thereof, the affidavit may be made 

14 

affidavit 
when an 

initial ai / cmi uus reierrea to m the affidavit ” 

15 If It be found necessary (o f''*- " 
correction may be made in the 
about to be made and before hut n 

made shall be initialled by the person octore whom the affidavit is made and shall be 
madem such manner as not to render it impossibe or difficult to read the orimml 
word or words figure or figures in respect of which the correction may have been 

. Order XX 

Insert the following at the end of Order XX — 

21 (0 Every decree and order as ’ ’ 
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a notJCe to be posted on the notice board stiunff the decree or order has been drawn 
up, and that any party or the pleader of any parly may, within six uorLtngdajs 
from the date of such notice, peruse the draft decree or order and may sign it, or 
may file with the Munsanm an objccuon to it on the ground that there is m the 
judgment a verbal error or some accidental defect not affecting a material part of the 
case, or that such decree or order is at variance with the judgment or contains some 
clerical Or arithmetical error Such obicciion shall state clearly what is the 
error, defect, or variance alleged, and shali be signed and dated by the person 
mahing it 

(2) If any such objection be filed on or before the date specific 1 in the nonce the 
Munsanm shall enter the case jn the earliest weekly list practicable, and shall, on 
the date fixed put up the objection together with the record before the Judge who 
pronoun ed the judgment or, if such Jogde iias ceased 10 be the Judge of the Court 
before the Judge then presiding, 

(j) If no objection has been filed on or before the date specified in the notice, 
ifan objocnon has been filed and disiUoweJ (he Munsartm shall date the decree 
as of the daj on which the judgment wa» pronounced and shall lay it before the Judge 
for signature in accordance with the provisions of rules 7 and 8 

(4) If an objection has been duly filed and has been allowed, the correction of 
aUerauon ihrecied by iho judgi* shall be made Every such correction or aheraiton 
in the juilgment shall be made by ihc Judge in Ins own handwriting A 
amended in accordaui-e wuh the correction or alteration dtrecied by the Judge shall 
be drawn up and the Mu isarim shall date the decree as of the day on whicli ihe 
judg nent was proiio meed and shall lay it before the Ju Ige for signature inaccor 
dance with the provisions of rules yandS 

(5) When the Judge sigos the decree he shill mahe an autograph note stating the 
date on which ihe decree was signed 

Order XXI 

S f^orthc word Dis net where u occurs r^er" the words ‘same * and ‘diffe 
rent read Prov nee 


J7u/e 6 

Rule 6 be n nu th red 6 (1) and ihe follow ng sub rule 6 (a) be adied — • 

(al Such cop es and certificates maj at the request of ihe decree holder be 
handed o\cr to him or 10 su<-U per»wn as he appomis, in % sealed cover to be taken 
to ihe Court to ihich ihe> ire 10 he sent 


II ^‘’'•clause (/) of sub fo'e (2) of this tnle suditceufe •hi’ following — 

'f.-y - Arid arfrflhs follow, ns prov, so 10 

' Provided lhat when the apphcanl files w,ih his aniihcahon a cerl,f!e,I rnov 

W '*»<iW,.ced"„oSoSm 

Au/e 17 

Between the words been complied wiiV and * il n rnnrh . . 

Cot. '• 6-0 bylfe 

22 

.hr^ryears''™""' “'>■ --'.he words 

To 'ub rule f:) of ihis rule shall be rffe/lhefoUoTtn,, proviso — 

'ProvideJ lha, no order for «>e execu.,oo of s decee shall be invalid hv teaso,, 
of the omission to issue a notice under this rule, unless the judjiinent debtor W 
sustained subsianiial injury by reason of such omission,” 

Jfu/e 24 (J) 

, 4 //mhcwords at the end olthe sobrule “be executed ” a'frf the words ‘and 
a day shall be spe.,ificd on or before which it shill be returned to Court ' 
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•s s’! •^ubitiiuie II c fo iJ* nj. for puvrajh (.) in tulc 2$ — \ 

.. \\1 ere the cnJcTKti ent »* toil c effect ll it jucli offccrii uiublc lo execute 
ibcp'occts the Court cxAintne hun pcrsontll) or ujoii tffijAtit toucliinglul 
aVe'cl inaM i> aiJ nu) ifit il iiU III, JumntoT anl cxMrtine witncssc* lo sacli, 
i>atr(i) an J shall rccorj the rcsuli ■ i 


KuU :6 ( 3 ) 

For the words ‘ ihe Court may ' / w/thc worjs ‘the Court shnll, unless gooil cause 
to the contrary is shown • 

Ku/t 29 

J/Z^rihc MOtUs ‘the person a^amst whotii Mie Jeciec uas pijseJ,” i/;;rr/ the 
uorJs “or anj p.rson wl osc interests are affected by the decree, or by nny order 
nude 1 1 execution thereof” 


Aj/cji (I) i«f(j) 

For the words whereser they occur in each sub-rule ‘six mo tilis** rfti the words, 
\hrce morths or such eitcrdcj time as tie Court miy for ,,ooJ ctusc direct ” 


FuU 3: tj) 

/"orihe words 'oneyear* rrJ</ the words three months” ani //mliC words at 
the end of the sub rule ‘ on his apphcaiion,” i</</i)e words * ihc Couit may for good 
cause extend the time.” 

RuU 39 (5) 

ffe/eft the words * in the Cud Prison “ 

/*«// 40 (s) 

Add ihe fo lowing pioxiso — 

‘Provided that in order to gixe the ludgmtnl-slcbtor an opportunity of satisfyin ' 
the decree , the Court before making me or ter of commuial may leave the jiidgnieni 
debtor m the custody of an ofTiccr of the Court for specific I period not exceeding 1 
days, or release him on his furnishing security to the sjiisfariion of the Cnurt fo 
bis appearance at the expiration of the specified period, if the decree be not soone 
satisfied. Where the Court sees fit to leave a judgment debtor m the custody of a 

ident: 

• lecree 

t sue! 

subsisierce "^of the judgment debtor and costs of conveyance, if any , and sum 
disbursed by the decree holder under this proviso shall be deemed to the costs 1 
the suit” 

fiuU 53 

In sub rule (ij ( 5 ) in the third hnc and m sub rule (4) m the eighth line, a//er th 
words 'to such other Court,” <*!/</ the words “and to any other Court to which thi 
decree has been tianslerred for execution * 

And in sub rule f6) /or the words, “arier receipt of notice ihcrcop' «orfihcword 
‘ after receipt of notice, or with the knowledge thereof 

Fu/e 54 


ihi 

ans 


execution of which the original order was passed 
(a) Where— 

(a) The amount decreed fwhich shall include the amount of any decree passec 
against the same judgment debtor) notice of which Ins been sent tc 
the sale officer under sub section (1), with costs and all charges am 
expenses resulting from the attachment of any property are paid intc 
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( 6 ) satisfaction c 
judgment 

sub-sectioii a V, UV o 

Court, or 

(f) the decree (including any decree passed against the same judgment* 
debtor) notice of which has been sent to the sale officer under sub-section 
(i), IS set aside or reversed, 

the attachment shall be deemed to be withdrawn and m the case of immoveable 
properly, the withdrawal shall, vf the judgment debtor so desires, be proclaimed at 
his expense and a copy of the proclamation shall be affixed in the manner prescribed 
by the last preceding rule 

Jlufe 58 

the following words to sub-rule (58) (2) — 

* (or objection) or may m its discretion make an order postponing the delivery of 
the property after the sale pending such investigation And no case shall the sa c 
become absolute until the claim or objection has been decided* 

RuU 68 

/hr the words ‘fifteen days • r/u// the words seven days" 

RuU6g{i) 

For the word ‘ seven read the word fourteen,* and add the following proviso 
Provided that the Court may dispense with the consent of any^ judgment debtor 
who has failed to attend in answer to a nonce issued under rule 66 
RuU 72 

In sub-rule (2) /or ihe words with such permission read the words ‘property 
sold, ’ and re number this sub rule ‘72 " and delete sub rules (i) and (3) 

Rule 89 

In sub rule (1) ol t‘ '' 

such sale ’ read the \ 
the judgment debtor. 

Rule 90 

the words Provided that no rro /the words provided that— 

(«) no 

and the folio ving proviso — 

(3) no such application shall be eniertained upon any ground which could 
have been laken by the applicant on or before the dale on which the sale proclama- 
tion was drawn up 


Rule 93 

liiSiibeulc{i}.^Wr‘ilKir.js\is Cborr sftaff, i/rwrr'ffie words ‘’subject to the 
provisions of rules 58 (2) ’ 

Rule 98 

the words ‘‘at his instigation wherever they cccur, add the words or on 
his benalf, and after the words at the end of the rule, "ihiriy days odfihewoi* 
(thirty days), and may order the person or persons whom it holds responsible I 
such resistance or obstructions to pay jointly or severally in addition to cos 
reasonable compensation to the decree holder for the delay and expense caused 
him in obtaining possession The order to pay costs and compensations ina 
thereon shall have the same force and be subject to the same conditions as to appi 
Or othcrivise as if it were a decree ’ 

Rule 99 


Far the words in brackets ‘ (other than the judgment debtor) * read the word 
m brackets, (other than the persons mentioned in rules 9^ and 98 hereof 
Insert the following rules it the end of Order XXI — 


104 

sent the 
of execut 

roitied to the record room 
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JOS Every aiinchment of moveable property under rule 43, of Negotiable 
Instruments under rule 51 and of immovcible property under rule 54, shall be mad 
through a CimI Court Amin, or biilifT, unless special reasons render : 
necessary that any other agency should be empIo)ed , in which case those reason 
shall be staled m the handn tiling of the prestling Judge himself m the order fo 
attachment , 

to 6 When the property nhich It IS sought to bring to sale is immoveable pre 
perty mthin the definmon of the same contained m the law for the time being i: 
force relating to the rcgisintion of documents, the decree-holder shall file with hi 
application a certificate fiom the sub-registrar within whose sub-distnct such pro 
perty is situated , sho \ing that the sub registrar hssscarchel his book Nos I ani 
11 and their indices for the past twcKe jetrs and stating the encumbrance 
ifan>, which he has found on the property 

107 WTicn n applicaiion is nia le for the sale of land or of any interest in lani 
.1 . r* 1 11 » r . « • . jg 

■ ■ ■ ‘ . , ■ fo 

ueierunning me saij ques ion 

On the da) so fixed, or on any date to which the enquiry may have been adjourn 
ed, the Court may take such evidence, by alllitavit or oilierwisc, as it may deem nece 
ssary’, and may also call for a report from the Collector of the district as to whethe 
such land or any portion thereof is ancestral land 

After considering die evidence and ibe report, if any, the Court shall deiei mini 
whe'bcr such Und, or any, or wliit part of it is ancestral land 

The resuli of the enquiry shall be noted in an orJei made for the purpose by tht 
presiding Judge in bis own handwriiing 

joS When the property which it 1$ sought to bring to sale is revcnue*pay|n| 

’ nt to tin 

. hall ^alsc 

nd, if so 


S05 The ceritficaie of the sttb regtsirar and the report of ihe Collector shall bt 
open to the inspection of the parties or their pleaders, free of charge, between th< 
time of the receipt by ilic Court and the declaration of the result of the enquiry 

No fees are payable in respect of the report by ihe Collector 

no The result of ihe enquiry under rule 66 shall be noted in an order madi 


III If after proclamation of the inu-nded sale has been made, any matter 1 
brought to the notice af ihc Court whidi it considers materia) for purchasers li 
know, the Court shall cause the same to be notified to intending purchasers whei 
the properly i 4 put up for sale 

1 H The costs of the proceedings under rules 66, 106 and to8 shall be paid it 
the first instance by the decree holder , but they shall be charged as part of the cosi 
ot the execuiion, unless the Court, for reasons to be specified in writing, shall considci 
that they shall either wholly or m part be omitted therefrom 

113 Whenever'any Civil Court has sold, in execution of a decree or other order, 
any house or other building situated within the limits of a Military cantonment 01 
station, It shall, as soon as the sale has been confirmei, forward to the commanding 
ais information and for record in the 
' ■ that such sale has taken place , and 

property sold and of the name and 
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1 14 Whenever guns or other arms m respect of which 1 censes have to be taken 
by purchaser under the India r Arms Act (Act No XI of 1878) are sold by public 
auction in execution of decrees by order of a civil Court the Court dir^irngmesa 
shall give due notice to ilic magistrate of the disUK*! of the names and the addresse 
of the purchasers and of the iim and place of the intended delivery to the purchaser 
of suf^h arms, so that proper steps may be taken by the police to enforce the require 
ments of the Indian Arm* Act 


the C^urt! on “receiving'' a repo'^r thereof from the proper officer may 'ssuc an order 
f for the withdraual ofthe attachment and direct by whom the costs of the attach 
roent are to be paid 

1 16 Livestock which has been attached in execution of a decree shall ordinarily 
be left at the place where the attachment u made eiOier in custody of the J^gment 

debtor on Ills furnishing security or in that of some landholder or other respectable 
person willing to undertake the responsibility of Its custody and to produce it when 

Ifthe custody of live-stock cannot be provided for in the manner described 
m the last preceding rile the animals attached shall be removed to the nearest pound 
estabhshet 
pound kec 
(?) 


(i) 

(0 


committed to his custody, and shall give such attaching officer or 
subordinate a copy of the entry 


under section 12 of Act No 1 of 1871 

And the sum so levied shall be sent to the Treasury for credit to the Munic pal or 
District Board as the case may be under whose jurisdiction the pound ts All such 
sum shall be applied in ibe same manner as does levied under sect on 12 of the said 
Cattle Trespass Act 

1 19 The pound keepeer shall take charge of feed and water animals attached 
and commuted as aforesaid until tbey arc wiihdran 1 from his custody as hereinafter 
provided and he shall be enmied to be paid for their maintenance at such rates as 
may be from tune to lime prescribed Under proper authority Such rates shall 
for animals spec 8cd in the section mentioned in the last preceding rule not exceed 
the rates for the time being fixed under section $ of the same Act la any case, for 
special reasons to be recorded jn unimg the Court may require payment to be 
made for maintenance at higher rates than those prescribed 

120 The charges herein authorized for the maintenance of live slock shall be 
paid to the pound keeper by the attaching officer for the first fifteen days at the 
time the animals are commuted to his custody and thereafter for such further 
period as tVe Court may duect at the commencement of such period Payments 
for such maintenance so made m excess of the sum due for the number of days 
during which the animals may be in the custody of the pound keeper shall be 
refunded by him to the attaching officer 

121 Animals attached and coaimilted as aforesaid shall not be released from 
custody by the pound keeper e5cept on the written order of the Court, or of the 
attaching officer, or ofihe off cer "appointed to conduct the sale , jjje person recciiing 
the an mals, on their being so released, shall sign a receipt for them in the register 
mentioned m rule 116 

'* ve stock wh le 

uw Court, make 

su 

123 With the permission of the Court the attaching officer may place one or 
more persons in spec al charge of sud» property. 
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The fee for the services of each such peraon shall be payable m the manne 
prescribed in rule 1 16 It shall not be less than four annas, and shall ordinarily no 
be more than six annas per diem Tlic Court may, at its discretion allow a highei 
fee , but if It do so, It shall state in writing Its reasons for allowing an exceptiona' 
rate. 

le attaching 
days he hat 
h certificate 
to him in the 
not exccec 
le Amm, and 

126 When in consequence of an order of altachincni being withdrawn or foi 
some other reason, the person has not been employed or has remained m charge 0 
the property for a shorter time thiti that for which payment has been made in respeci 
of his services, the fee paid shall be refunded m whole or m part, ns the case may be 

127. Fees paid into Court under the foregoing rules shall be entered in the 
Register of Petty Receipts and Repayments 

128. When any sum IcMcd under rule 119 is remitted to the Treasury, it shal 
be accompanied by an order m triplicate (in the form given as ibrm 9 of the 
Municipal Account Code), of which one part will be forwarded by the Treasury 
officuls to the Disinct or Municipal Board as the case may be A note that the 
same has been paid into the Treasury as rent for the use of the pound, will bt 
recorded on the ext»^act from the pass book 

1:9 The co»l 
place where tt is 
a tacbing officer 

funds the attachi „ . _ 

thereupon issue an order for the withdrawal of the attachment and direct by whorr 
the costs of the attachment are to be paid 

130 Nothing in these rules shall be decraeu to prevent the Court from issuinj 
and serving on the judgment-debtor simuliaceously the notices required by 
Order XXI, rules 22 , 66 and 107 

‘Gamishte ^rtiers'‘ 

“131 The Court may, in the case of any debt, due to the judgment debtor (oihci 
than a debt secured by a mortgage or a charge or a negotiable instrument, or a 
debt recoverable only in a resenue Court), or any moveable property not in th« 
issue a notice to any person (hereinafter called 
or to deliver or account for such moveable 
. before the Court and show cause why he should 

not pay or deliver inio the Court (ho debt due from or the property deliverable by 
*irfm ‘n, nudii ■jubgnrtark'bdrrnft, a/i or. 1111/01. ‘iV. 
decree and the cost of execution 

132 If the garnishee does not fonhwiih or wiihm such time as the Court may 
allow, pay or deliver into Court the amount due from or the property deliverable by 
him to the judgment debtor, or 50 much as may be sufficient to satisfy the decree 
and the cost of execution, and does not dispute his liability to pay such debt 01 
deliver such moveable properly, or if he docs not appear in answer to the notice; 
then the Court may order the garnishee to comply with the terms of such notice, 
and on such order execution may issue as though such order were a decree againsi 
him 

233 If the garnishee disputes his liability the Court, instead of making sucli 
order, may order that any issue or question necessary for determining his liability be 
tried as though it were an issue m a suit, and upon the determination of such 
issue shall pass such order upon the notice as shall be just 
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j 14 Whenever guns or other arms m respect of 
hy purchaser under the Jmlian Arms \zt {A<tt No X.I of 1878) are sold by pubhc 
auction >n e\ecuuo 
shall give due noti 

of the purchasers - - , . 

of su^-b arms, so that proper steps maybe taken Py the pohee to emutc 

p „^.r. -r .P.A fn^ TO Arms Art 


.hrsadear rfays before the ''PW mlo Court 

such costs for such further period as «c court may u r v 

the Court, on receiving a report thereof from tbe proper y , . 

for the withdrawal of the attachment and direct by whom the costs of the am 

.In—, .1 

ordinarily 

judgment- 

respectable 

person willing to undertake the responstbihty 01 »i!» t-usxuuj - -»• tl whea 

required by the Court ^ h<* orovided for m fhf n»annef described 


U) 


118 


the day and hour on and at vrhich they were comtniiteu V 
the name of the attaching officer or his subordinate by '‘'f'®® '' 

eomtoHted to his custody, and shall give such attaching officer or 
subordinate a copy ol the entry 

. For every ‘inunal coramiued to the custody of the pound'keeper as 
a charge shall be levied as rent for (he use of the pound for each fifteen of part Of 
fifteen days during which such custody continues, according to the scale prescrioea 
tinder section 12 of Act No • of 1871 , , , 

And the sum so levied shall be sem to ibe Tieasury for credit to the Municipal or 
District Board as the case may l>e under whose jurisdiction the pound is All such 
sum shall be ipplie 1 m ihe same manner as fine* levied under section ta of the said 
Cattle Trespass Act 

119 uer animaJs attached 

and com custody as hereinafter 

provided mce at such rates as 

may be from time lo time prescribed under proper authority Such rates shall, 
for animals specified in the serlion mentioned m the last preceding rule not exceed 
the rales for the nme being fixed under sectiofl 5 of ( 2 ie same Act la any case, for 
special reasons to be recorded m wrmng, the Court may require payment to be 
made for maintenance at higher rates than those prescribed 

ISO The charges herein aolhorued for the maintenance of live sloch shall be 
paid to the pound keeper by the attaching officer for the first fifteen days at the 
lime the animals are commuted to Ins custodj* and thereafter for such ffirther 
period as the Court maj diiecj, at ihc commencement of such period Payments 
for such tnamtenaoce so made in excess of the sum due for the number of dajs 
during which the animals may be m iht custody of the pound keeper shall be 
refunded by him to the attaching officer 

iji. Animals attached and committed as aforesaid shall not be released from 
■ of the Court, or of the 

■ ■ the person receiving 

* them m the register 


s 122 For the sate custody of moveable property other than live-stock while 
under attachment, the attaching officer shall, su^ect to approval by the Court, make 
such arrangements as may be most convenient and economical 

123 Wjih the pernussjon of the Court the attaching officer may place one <?/■ 
mote persons m spec al charge of such property. 
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1:4. 

prcscnbcd 
be more 

fee , bm 1 , ^ - a , . „ ^ ^ ^ ^ j, - ^ 

rate 

. ■ ■ tachuij 

be has 

■ ■ - - -,rtificatc 

10 the Cojrt which ordered the iitachment the amount shall be paid to him m the 
. . he amount does not exccec 

' requisition by the Amini and 

126. When m consequence of an order of attachment being withdrawn or foi 
some other reason, the perso \ has not been employed or has remained in charge 0 
the property for a shorter time than that for which payment has been made in rcspec 
of bis services, the fee paid shall be refunded in whole or in part, as the case may be 

127. Fees paid into Court under the foregoing rules shall be entered m th< 
Register of Petty Receipts and Repayments 

12S. WHien any sum leMcd Under rule 119 IS tcmuied to the Treasury, it shal 
be accompanied by an order in triplicate (m the form given as form 9 of the 
Municipal Account Code), of which one part will be forwarded by the Treasury 
o^cials to the District or Municipal Iloanl as the case may be A note that the 
same has been paid into the Treasury as rem for the use of the pound, will bi 
recorded on the cxirict from ilic pass booh 


5 

0 

the costs of the aitachmeat are to be paid 

>30 'foihing m these rules shall be deemeu to prevent the Court from issuin] 
and serving on the tudgment-^ebtor simuliaocously the nonces required b] 
Order XXI, rules 22, 65 and 107 

'Gamnhee ordtn ” 

“131 The Court may, in the case of any debt due to the )udgment*deblor (oihe: 
than a debt secured by a mor gage or a charge or a negotiable instrument, or i 
debt recoverable only in a revenue Court) or any moveable property not in tbi 
possession of the judg 
the garnishee) liable to 
property, calling upon 
not pay or deliver m 
him to such judocneni 
decree and the cost of execution 


deliver such moveable property, or if he does not appear m answer to the notice, 
then the Court may order the garnishee to comply with the terms of such notice, 
and on such order execution loay issue as though such order were a decree against 
him 

*33 If the garnishee disputes bis liability the Court instead of making such 
order, may order that any issue or question necessary for determining his liability be 
tried as though it were an issue m a suit, and upon the determination of such 
issue shall pass such order upon the notice as shall be just 

ir appears to 
be attached 
rge upon, or 
ate the nature 
scessary 
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135 Aficr hearing such third person and any other person ivho may subsequently 
be ordered to appear, or m the case of such 
ordered, the Court may pass such order a 

other order as it shall ihinh fit upon such ^ ^ 

charge onnterest if any of such third or other person as to such Court shall seem 

just and reasonable 


re\ersed 

*37 Debts owing from a firm carrying on business within the jurisdiction of the 
Court may be attached under these rules olihough one or more members of such 
firm may be resident out of the jartsdictiOB , Provided that any persou having the 
control or management of the partnership business or any member of the firm 
Within the jurisdiction is served with the garnishee order An appearance by any 
member pursuant to an order shah be a su/ficient appearance by the firm 

under these rules and of any proceedings 
any order made thereon, shall be in the 


*39 (*) Where the Iiabil ly of any garnishee has been tried and dererromed 

under these rules ihe order shall have ihe same force and be subject to the same 
cond tions as to ippeal or other vise as if it were a decree 

(s) Orders not covered by clause (i) shall be appealable as orders made m 
cxecu ion 


Add ihe following rule t40 


Suit No of 19 


versus 


To 


dismissed either on the 
no prm'rjtcie evidence 
on 


either plaintilTs or 
Va Of Order VIII 

^t of Order XXI ~* 

Platnt/Jf 

Dejendant 


*9 to pay nio this Court ibe 


set 

on or before the day of 

said sum of Rs 
Or 

10 deliver or account 10 ilie i /i « of ibis Coon for ihe mov^Tw. .. 1 . . j 

m the attached schedule or oihervvise 10 detailed 

or authonted agent in this Court at 10 30 m ihe^forcooon ^of advocate vakd 

show cause to the contrarj, m defa It uheSSifM Sr rl k! 
sum, or for .ho dol.vor, of .ho «,d p,.po„, ^ 

UAiia thit djy cf 19 ' 

Vunsf 

Suficriiaa/s Julge 


ORPSR XXIf 

12 Altheer-dofiheruleaddihewords — 

Or to proceedings m the original Court laLetj after ihe pass ng of the prehmt 
nary decree where a final decree also requires to be passed havin„ regard to the 
nature of the suit ' 
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Ord&r XXV. 

Rule I 

.-i 4 Vr ilic worJs in liaes 6 and 7, "|)ropcriy m suic" ilic worJs "or iliat the 
pUmuff is bcinjj financed by a person not a parly 10 ibc suit ” 

Order XXVI 
Rult 1?. 

■ ■ , . . « ■ . ' a for tbe 

. ■ for tbe 

■ ■ . • . 0 supply 

Order XXVIL 

Insert the foltounng rule at tbe end ofO 37 — 

as a p . ■ . • . • • . 

proMSic . • ■ . _J ■ ^ : 

shall in lieu of a vahalatnaou, file a inemoraiidutn cn stamped paper signed by him 
and stating on uhose behalf be appears Such meinoranduin shall be, as nearly as 
may be, in the terms of the following form : 

Tti'e of the suit, etc. 

1 .V B, Governinent Pleader, appear on behalf of the Secretary of State for 
India in Council (or the Government of the United Provinces, or as the case may 
be) respondeat (or etc ) m the sun — 

or, on behalf of the Governtnem (uhicli under Order J 7 , rule 5 (1) of Act No, V 
of 1903, has undcruken the defence of the suit), respondent (or etc) in the suit. 

Order XXXH 
RuU 3. 

< 4 i/</lhc followinff proviso to rule 3(4) ~ 

‘Provided that if the minor is under ten years of age no such notice shall be 
issued to him." 

SuitUiule the foUowingyOr rule 4 — 

"4. (i) Where a minor has a guardian appointed or declared by competent 
authority, no person other than such guardian shall act as next friend, except by 
leave of the Court ’* 

‘(2) Subject to the provisions of sub-rule (i) any fierson who is of sound mind 
and has attained majority may act as next friend of a minor, unless the interest of 
such person IS adverse to that of the minor or he is a defendant, or the Court for 
other reasons to be recorded considers him unfit to act *' 

*(3) Every next friend shall, except as otherwise 'provided by clause (5) of this 
rule be ciuuled to be reimbursed from the estate of the minor any expenses incurred 
by him while acting for the minor.” ^ 

■‘(4) The Court may m Its discreiion for reason 10 be recorded, award costs of 
the suit, or compensation under section 35A or section 93 against the next friend 
personally as if he were a plaintiff. 

clause (4} shall not be recoverable by 
less the decree expressly directs that 

Add the following rule 4A : — 

•'4A, (i) Where a minor has a guardian appointed by competent auihoriiy, no 
person other than such guardian shall be appoints his guardian for the suit unless 
the Court considers for reasons to be recorded, that it is for the minor’s welfare 
that another person be appointed. 

(2) Where ibere is no such guardian, or where the Court considers that such 
‘ ” ' *. ■ ' irdian for the suit the 

’ IS no such guardian tho 

who has notified the 
^ ^ , fficer of the Court. 

Explanation.— k-a officer of the Coun shall*^ for ilie purposes of thjp wb rule 
include a legal practitioner on the roll of the Court. 
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tl 

to accept appo ciiment as such guardian , 

to be refusal to act 

(4) Where an ofhcer of the Court is appointed guardian for the smt under sub 
r I’e the Conn mav direct that the costs to be incurred by such officer in the 


“ “ - * r 

justice and the circumstances of the case may require 
Ordfr XXXIV 
Rule 4 (a) 

the words the Court may i/iirr-/ the words of ns ovn motion, or ’ 

Order xXXVJI 
Rule * 

Addtht following clause («) — 

f/) any Court n the Province of Agra exercising the po vers of a Small Cause 
Court 

Order XXXIX 
Rule I 

In clause fa) deleft the words or wrongfully sold in execution of a decree 
and 

0«/ere the word sale after the words ‘ damaging alienation ' 

Order XL! 

Subsi tute the follow ng for r 3 (1) — 

3(1) Where the memofandum of appeal IS not drawn up m the manner herein 
Reject on 01 a 
tneTnorandum 
ner prescr bed 

V il m a time to u<s uy >. v « - 

Ktaley—For he tenth vord and substitute a comma and between the figure 
6 and the vord shall add the voi 1 sfter figure and ic^ 

Rule 10 fO 

Add the follow ng prov so — - 


for the costs of the appeal an! for all costs ordered by the Courts below 10 be paid 
by him which temiiQ unpaid ‘ 

Add Clause (2)— 

“(2) In the second proviso to clause (i) of this rule costs of the appeal means advo 
cates fee calculated on the valuation 0/ ibe appeal together niih a sum of Rs 2 for 
Court fee on vahalatnama to be filed by the respondeat Re t inspection fee and m 
case of second appeals outside ibe jurisdiction of a single Judge a further sum of 
Rs (o for printing charges payable by respondent 

Original Clause ( 2 )— of the rule shall be numbered as (j) 

14 the following sub rule (3) »— 

14(3). Nolwith 
aoitcc of any proei 
person impleaded for 

filed an address for ■ ■ 

in tbe loner appellate Court or has appealed m the -ippeal 
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//wr/ the following at the cnJ of ilie Order XU 

3S. (1) An -ddress for aer\ice filed under Older VII, rule 19. or Order VIIl, 
rule II ■ ■ ■ 

hold , 

(2) ■ • 

the op * ■ ■ * 

32, 2J and 24 of Or Jer VII sHill apply, so far as may be, to appellate 

proceedings 

Order XLII 

Sulstitufe the foUofting for rule 1 

p , 1 The rules 0/ Order XLI shall apply, so for 

Iroceauie as rnay be, to appeals from appcllaic dectccs, subject 


on winch the decree appealed igitnst miy be fouatlej, tnl the rccorl of the case 
shall be sent for at the expense of the appellant 

Order XLIII 
KuU I («) 

■ ■ ‘ , LI ' m /"any order ' 

I * . neous case, and in every suit 

disw. ..v. , » . ^ • P stating clearly the dciermi. 

nation of the appeal Or case, the costs incurred and the piriies, if any, by whom such 
costs are to be paid 

ORDER \LV 

For rule i; (0 substitute — 

15(1) Whoever desires to obtain — 

(a) execution of any order of Her Majesty m Council, or 
where an appeal has been disi ' 

of prosecution, an order of • 

was preferred terminating ( 

shall apply to the said Court by a pe 

decree passed or order made by His Majesty m Council of whiJt exVcuuon is 
desired or to which effect is to he given and a memorandum of all costs incurred m 
India that are claimed in pursuance thereof 

Order XLVI 

Inserl the following rule at the end of Order XLVf — 

8 Rule 38 of Order XLl shill apply, so fir as miy be, to proceedings under 
this Order * 

Order XLVII 

Insert the following at the end of Order XLVII — ■ 

10 Rule 3 ^ of Order XLI shaU apply, so far as may be, to proceedings under 
section S15 of the code 

Order XLVIll 
Rule I 

.ffr/az-rthe words 'Every process issued * the words "Ex'-epi as provided 
in Order IV rule I (2)" 

Order LII (New) 

I Rule 38 of Order XLI shall apply, so far as may be, to procee lings under 
section 115 of the code 

Forms 

APPENDIX B. 

Form No 7 — an order for transmission of summons for service in the jurisdiction 
of another Court (Order ;, rule 3|) is lieteby.caDcelled 

Form No to — a form to accompany return of summons of another Court (Order 
5, rule 23), IS cancelled 
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No 20 

Applicatioa for issue of suniraons to be pirty or witness 

No of suit 

Names ofpatliea 
In the Court of the 
Date fixed for bearing; 

Form No 4 


. j 

^ 2 

3 

4 

S 

6 

Number of 
wiinesses 
to be 

summoned 

j 

Name and : 
full address | 
of each per 
SOS to be 
summoned 

1 

1 j 

i Rank 

1 or 
occupa- 
tion 

UtSTVMCS OP 
RESIDSNCB 

Prom coimr 

CASK PAID FOR 

Name and 
address of 
person to 
whom un- 
expended 
travelling 
expenses 
and diet 
money 

1 should be 
returned 

1 Rad 

Road 

1 

1 

1 Travel 
Isng 

expenses 

Diet ex j 
penses 

i 

i 

1 

1 






AFFENDIX E. 

No 39 

In form No 59 (Procearaation of sMe) delete the sCBtence No hid by previously 
given in the paragraph ahote "condKion* of sale ' 

No 

The secur y co he {urnished under section SS U1 sSaU he, as neirly as mav be 
by a bond m the following form ~ j v 

Jn the court of aj 

So t No of 10 . 

B of 


C D of 


against 


Defondant 


Whtreas rae«caiioti of tte decree ,„t 6 t 30 rt aforesaid ihe siid C D has been 
arrested a « arrant and broaeht before the Coari of and whereas IbS 

said C D bas applied for his discWge on the ground lhat be underlahes^wuhin 
one menib ioapp 3 > under sectwa 5 of Acr No lif ofioo^ m h» 
and the said Court has ordered that Ac Vud C D shiu L msoUeni 

driesaidc D formsh good and snlficient secitruy ,n ihe sum of Rs'’ '' thaffe 
«ill appear oben called upon and iba. be «tll »ub,n one nron.h from , his dale annlS 
under section 5 of Act No 111 of IQtry la be declare 1 an insolvent , ,hete?Sro 

1*^ , base aolumarily become anreiv, and do 

hereby bind myself my beirs and executors to as judnV of 

said Court and his successors in o^e ibar dre said C D will op 4 ar anniml 
nhra called upon by the said Coon and tadl apply in the Unner'anJ 
tttihta the time here 10 before set forah and in defrult of such appearance 
or of such applicaiion, I bind myself, my heirs and executors, to pay to^^t^hc suri 
Court, on Its order, lie sum of K> 

Witness my hand at this day of 19 

{Sd ) E F , 

„ Sureij 

Witnesses 
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APPENDIX F. 

No II. 

The secuniy to be furnished under order XXXVIH, rule 9 , shall be, as nearly as 
may be, b> a bond in the following form — 
fa the Court of at 

Suit No of 19 , 

, Defendant 

Amount of suit, Rupees 
Coi 

secutiiy to lU 111 I ijf uCt-lwv I ak Ilk../ uw 

on h)s failure so 10 do, cetlam property of the said defendant. may 

be attached r # . j 


if Court, and his successors in oilice, that the said defendani, 

hall produce and place at the disposal of the said Court, when required, the 
troperty here m below specified namely (Aere e liescnfihi^n 0/ irobtrly 
r rtfer to on annexe i leheduU) or . ^ ' 

hereof as may be sufnc cm 10 fulfil sue • 

ostsofthe attachment and in dcfiuli 

xecuiDr« to pay to as ■ . 

See on i s order such sum to the cxt< 
over the amou it of suit wii}| costs and tl 
uy adjudge against the said defendant 

Witness my hand at this day of 19 , 

(Signed) 

Witnesses Soietjr 

I No tt 

The Security to be furnished under Order XXXIX, rule a (j), shall be, as far as 
nay be, by a bond in the following form — 

In the Court of at 

Suit No of 19 

Plaintiff 

Defendant 

Whereas, m ihe suit aboie specified insuiuied by the said plaintiff, 

, to restrain the said defendant, » from (here stale the 

breach of contract or oiher injury) the said Court has on the appheauon of the 
said plaintiff, granted an injuction to restrain the 

said defendant from the repemion (or the continuance) of the said breach of contract 
(or wrongful act complained of,) and required secuniy from the said defendant 
against such repetition (or continuance) 

Therefore 1 , • inhabitant of , have voluntarily 

become secumy and do hereby bind royseff, my heirs and executors to 

as Judge of ihe said Court and his successors in office that the 
said defendant, , shall abstain from the repetition 

(or continuance) of the breach of contrau aforesaid (or wrongful act, or from 
the cnmmutal of any breach of contract or injury of a like kind, arising out of the 
» rptitipp to the same property or right )andin default of bis 

and executors to pay into Court, on the 
- extent of rupees as the Court 


Witness my hand at this day of 19 . 

Witnesses (Signed) 

Surety 
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No 4 

Notire lo show cause (General Form) 

In the Couti of 

At Dtstrict 

Ctvil Sou No of >9 

Miscellaneous No of 19 

Resident cf 

versus 

To Resident of 

WheRRaS the above named has made application to this Court that 

. • r* t person or by a pfesder 

19 > at 

jlication, failing wherein 
• and It will be presumed 


No 5 

(List of documents produced Order rj, rule l ) 

In the Court of a* , District 

Suit No of >9 


day oi 


Plaintii?", 


Defendant 

List ofdocuments produced with the pUmt (or at the first hearing) on behalf of 

plaintiff for deftndam) this (ist was fifed by this 

day of 19 


l 1 

3 j 

5 j 

4 

Serial , 
No j 

1 

[ Description and 

1 date f anv of 
the document 

What became of |he document 1 

1 

1 

Remarks 



If broughij 
on the 
record 
(he exbi , 
b t nutkl 
put on 1 
1 thedocuj 
j moot 

1 If rejected date j 
1 of return to 
pany and sig ! 
■ narure of party | 
j or pleader to ; 

whom the docu : 
1 ment was re | 
j turned 1 

1 j 

If it remains on ihej 
record after deci 1 
Sion of the case 
and IS enclosed m 
an envelope un 
der rule a* Chap* 
ter ni the date of 
enclosure m the 
envelope 

1 

I 


~^ixnafure of f arty or pit \d*r f>ro4ueinr (fie Utt 
. No II 

Su.t No „f 


resident 

- — — versus 




resident of — .. 


Defeiiiixnt 


Rules . App 1] 


THE ALLAUABAt) COUkT KULE> 


(i) MtHordt/titiiiitt, 

and 

NUut i/* 

^i,uar Jim ihe person m whose 
care the minor is allcRcd to be ^\hcrcas an ipplictliOn Ins been presca 
ted on ihe part of the plaintifT tn the 'ibo\e suit for the nppouitnicnt of a 
guardian lor the suit to the minor defendant, >ou, said tumor, and 

EcSsasua'Jiin M 


whose care the minor is alleged to bc,ite hereby required to take nonce that 
unless wiihin from ihc scrsicc Upon >ou of this nonce, an 

application is made to this Court to show cause wliy the person mined 
below should not be ap(Kim'cd or for the ippotniment of my other 
person willing to act as guardian for tie suit, the Couit will procecl to 
appoint the person named below or some uiher person to act as the 
guardian of the miner for the purposes of the said suit /Vr/ornf 

guaritan son of ttsident 

of 

Given under my hand and iSie seal of the Court this <la) of 

19 . 

/mlxt 

Koies—*Cui out the word oatural* if the ceriificated giurlian is mined cut 
out the word 'ceriificated if the natural gtiardiin be intended i an I ciil out WlU 
natural and ceriificatc 1 and (he word or if the guardian be of nelihcr chis 
but one wiih whom the minor lives 

No i6 

The security to be furnished under onlcr XXV, rule i shall be, ns neatly as niAy 
be, by bond in the following form — 

In the Court of at 

Suit No of io 

. . Pliiutifi 

Di/tuUnt 

Whereas a suit has licen tnsmuted in the said Court by tlio stid pi dnlllT •>« 

. to recover from the satd defendant iho sinn oriiinvcs 

and the said plainiilT is rcsidiuk' out of Uililih India (or ii n wnimn} 

and does not possess any su/Uoient immovethlo projx-riy within Imlh 

mdependeat of the propciy m the suit — 

Therefore, I, inlnbnant of , havu vnhinlillly bciuiiiQ 

security, and do hereby bind inysdf my heirs and exermnrs, to 
as Judge of the said Court and to his successors In ofll' a tl it the is Ilf , , 

, his heirs nnd csccuiors, shall, wlteiicVLr tilllrd sHI 

Court, pay all costs tint may have ?>cct) or may bo Imiirird b f> 

endant lii the oil 1 aiilt, nnd In dcfiu 

ment 1 bind myself, my heirs and executors, to pay all null losis to l 
on Its Order 

Witness my hand at tliU 


No 17 

A Mten /orStn/ci 

Under order Vll rules 19 to 36 ( OrtcrVIlI, iiilos II iiiiil IS | O 
rule 58 , Order XLVf, rule 8 , Order XI.VII, iiiln lu { Oiilrr I II iiiU I 
In the Court of the of 

OtiBinal - 5 ^ Nil . f ivJ 


versul 
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This iddress shall be wihm ibe local hmits of ibc District Court witbm which 
the suit IS filed, or ol the Dislnci Coart within which the party ordinarily resides, if 
wiihm the limns of the United Provinces of Agra and Oudh, but not wiihm the limits 
of any other province — 


Name, parentage 
and caste 


Residence 


Pargana or { I District 


T 


Any summons, notice, or process in the case may, henceforward be issued to me 
at the above address until 1 file notice of change If this address is changed I shall 
forthwith file a notice of change containing all ihe new particulars 

( Plaintiff 


Signature of party- 


Or 


i Appellant 
I Respondent 


1 file the above address according to the mstruciions given by my client 
(name) 

capacity) Signature of pleader 

N B— Tins form when received by the Court must be stamped with the date 
of Its receipt and filed wi h the record of the pending suit or matter 
No i8 

IfolKe of ehnnge of uddtttt for strvtet , ^ , 

Under Order VH rules lo to . Order VIII, rules 1 1 and I2 , Order XU, rule 
38 , Order XLVI rule 8 , Order XLVII rile 10 , Order LU, rule r 
In the Court of the 0/ 


Original- 


-No 


of tpe 


Defendant 

This address shall be within the local limits of the District Court within which 
the suit IS filedi or of the District Court within which the party ordinanlv resides 
if within the limits o( the United Provinces of Agra and Oudh but not within the 
limits of any other province — 


Name, parentage and 
caste 

Residence 

1 Pargana or 

1 (ahsil 

Post office 

i 

j District 

1 

i 

1 

1 



j^aicu 

Any summons, notice, or process in the case may henceforward be issued to 
me at the above address until I file notice of ebaoge If this address is iMm rV>-«no-/./i 
1 stall forlliwuh file a nolicc o/ chanj. conuinmg all Ihc new pamcola?? 

I P/ainiiff 


Signature of patty-' 


Defendant 

Appellant 

Respondent 




Rules : App. 1 (] 


Tiiu uavitux itulu oumr uun.s, 


Mt<| 


Or 

I nle ihc abo\c aJi-Wcjs Accoiilu^g »o»\«tn«iw»-iw^» msiMi \»y my 

(iiul t »lMlll)) 
i)f nt« >iiri, 

K.B-^This (orm wlieti u<.ci\(«t )>) I)h' Coiim titiiat lin hI iiiii>ci) wIiIi t)i<) >1 no 
of US receipt and tiled wiiii the iet.ot«l of the ^uiidiiii; still oi in lllei. 


AEPPNDIX n. 

J\u/tS »tJ/U by tkt Ih^h Cdutt of IhiMbitv un.ftl S, Hi, 

Okurii hi. 


R 1 cl3u$e(i) — O 3, r s, cl (a) bt u»c«dc«l Wftful .ii /nlloo# r— 

I’ctsons holduii; general jiowctt of attorney (or in lUu e vtu of ptoci cdUigt on 
the otiginal side of the llombry High Couii iiioritc)! Iiultliii^; ihu icijiiUllQ iI’kIiI 
powers of aiiotncy) horn panics not icsidcm wiihm the loctl hmus of the jn)Ui}l<< 
iioa of (he Court nitliiii nliich liiniis ihe apiicuaiuc. ippln iiIdii or ulliinido 
or done, authorising them lo iniko and do such .i|<|)c ir.iiucs, iipiillL iihina ninl 
acts on belialf of such (nriics 

Rule 4 —In sub rule (j) the words "or Aiiv reining to lUili iiiilin!” 

ihalt he vnstried between the words "ouUr uv the iiiu’’ iind ‘‘•iinl .tit) uion 
Or act *' 


OwiiBu V 


C 

hi 

P» 

n 




K. 32— The following proviso ho ndded to O. $ i.ll. 


111 llio 

nlu'in 

umi'iii 

hr/»i) 

nlnlo. 


V, I, , h Iho 
Nnlllli tiliiii hy ill,, 
\»i III kliiitvlnluiuriii 
. Luutt ItMilng thtt 
itM't Iho t'min alinlt 
htvn duly suvt'ii 



Order V|l 


The following shall he ’dded as Unit, g,. („ jy, {.. . 

"19 Every pWmV or onsmal petit, o„ ,|,^u j ,„,,iiiii( 
indum m wntinu civiiiB On address bi - _ i . 'i 


randum m writing giving on address „ 
or other process may he uvwle on i.i., 'Iirf'"'"''' 
petitioners subtequenilv sdded shall, •(nn,e,l,i|,i , ^ "f 
randum in wrumg of this nature. **‘•'1? ‘Ut helng iiddr*! 


>n ■Inll he on niiiii iiilr.| \,y 


, , , .ilnilirs 

.»g il'hir*!, i;|q „ 


• 20 An ad< 
local limits ot 
not convenienil' . 
resides 
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Order 37, rule jS — The follo;\in{» shill be added as rule 33 : — 

' jS CO An address for scnice filed under order VII, rule 19 or order VIII, rule ir, 
subsequently altered under order VII, rule 24, or order VIK, rule ts shall hold good 
• , subject to 


■ . . , . • • ■ ■ . • jiven by the 

opposite 'parties in the C''urt below, and notices and processes shall issue from the 
Appellate Court to such addresses. 

"(3) Rule 23, 33 and 34 of order Vll shall apply, so far as may be, to appellate 
proceedings." 

Order 43, rule t—CIause (u) shall be deleted. 

In sub-rule (3) of rule 3 0/ Order 43. after the tsords "to show cause why the said 
certificate should not be granted** the following words shall be inserted, namely: — 
‘‘unless It ihinLs fit to reluse the certificate.** 

Order 4;, r 7A — Alter rule 7 of Order 43, the following rule shall be inserted 
namcl) 

7A No such secutiiy as is mentioned m rule 7IO, clause (a), sliall be required 
from the Secretary of State for India in Cojoed or. where the Local Government has 
uedertaVen the defence of die suit, from any public oflicer sued in respect of an act 
alleged to be done by him in his ofnciil capacity. 

Order 46, rule 8— Hie following shall be adued as rule 8 • 

"S. Rule 38 of order XLI shall apply so far as nny be. to proceedings under this 
Order.** 

Order 47, rule S~In rule 5. fnf the word "sis" the word ''two" shall be substituted. 

Order 47. rule to— Tlie following shall be added as rule to 

“to Rule 38 order XLI shall apply so far as may be, to proceedings under 
this order " 

Order 49 rule 3— In rule 3 the word "and" immediately preceding paragraph (6) 
shall be oniiied and the fo11o.ving paragraph shalld be inserted between paragraphs 
l5) and f 6 ; name1> — 

' 5a) Rule 72 A of Order XXI and** 


words and 


‘ (7) rule 38 of order XLI" 



‘ ' Title, 

Read proceeding from the 
lor service on m Suit No 

of that Court. 

C. C. H. Vol. I— II* 


■ 3. S and fij.— 

service on orbefov 

! ■■ 10 in Appendix B, 

V. r. 23) 

forwarding 

of 19 
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and not less m 
shall appear 

Order 21 r 9t A — The following rule shall be inserted as rule 91 A m Order 
XXI of the Code of Civil Procedure — . . 

91 A Where the execution of a decree has been iransferred to the collector 
and the sale has been conducted by the Collector or by an officer subordinate 

I, and m the case of an 
made to ibe Collector 
1 m accordance with any 
Code, shill be deemed 
ules 89 90 and 91 
ae added as sub rule (4) namely — 

, Indian Limitation Act 1908, shall apply to 


Order 32, rule 3 (4) — n 

The words ‘to the minor and* in line 2 of sub rule (4) rule 3 of Order 32 shill 

be deleted 

Order 33 r 1 — The following sentence shall be added to the Explanation to rule 

the subject matter of 


Order 34, r a (d)— The following shall be substituted for clause (d) of rule 3 of 

(d) that, if such payment is not made on or before the day to be fixed by the 
Court the pIitntiliT shall be entitled toappJy fora final decree for foreclosure under 
rule 3 

Order 34 rule 4 (i) — . , . u 

In sub rule (r) 0/ rule 4 of Order 34, after the words ‘as therein meotjoned sub- 
iituic “the pUintifif shall be entitled to apply for a final decree for sale under rule 5 
Orden4»f “l fsl— 


the bilince ( f any) be paid 10 the defendats or other persons entitled lu the sime 
Provided that the Court may, upon good cause shown and upon such terms ( f 
iny) as il thinks fit from lime to time postpone the day fixed for such payment ’ 
Order 34 f 7 (d’ — 


For clause (d) of rule 7 of Order 34, substitute ‘ (d) that if such 
made on or before the day to be fixed by ti c Court the defendant 
to apply for a final decree for safe or foreclosure under rule 8 ' 


payment is not 
shall be eniiiled 


7 after the nords promissory 


to recover a debt or 1 quidated 
. , without interest arising on a 

contract express or implied or an enactment tAherc the sum sought to be recovered 
IS a fixed sum of money or m the nature of a debt other tlnm penalty, or on a 
guarantee where the claim against the principal is in respect of a debt or a linuidatcd 
demand only 

Order j 7 , r 3— In rule 3 of Orber 37 the following sub-rule shall be inserted — 

{3) The provisont of Section 5 ofthe lohan Limitation Act 1908 shall apply 
to applications under sub rule (t) ' 

Order 4 Ti ' 3 A— \fter rule 3 of order 4 t. the folio vmg rule shall be inserted 
namely — 

Where an appellant applies for delay to be excused, notice to shov cause 
shall at once bciss ief to the respondent and the matter shall be finally decided 
before nonce is issued to the Court from whoae decree the appeal is preferred under 
rule tj- 
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Order 37, rule 3S — The follow in(r slnll be added as rule 38 . — 

*33 ff) An address for scr\icc filed under order VII, rule 19 or order VIII, rule 11, 
s ■ . I . . hold good 

. • • I , subject to 

, j.. - _ . - _ . ■ uivcu by the 

opposite parties in die C'^urt below, and notices and processes shall issue from the 
Appellate Court to such addresses 

"(3} Hule 3a, 33 and 34 of order VII shall apply, so far as may be, to appellate 
proceedings.*' 

. t . "10 show cause why the said 

' • \ ‘ ‘ • I shall be inserted, namely 

Order 45, r 7A — After rule 7 of Order 45, the follauing rule shall be inserted 
narocl) 

7A No such sccurtiy as is mentioned m nile 7{i), clause (a), shall be required 
from the Secretary of Slate for India m Council or. where the l^cal Goiernmcnt has 
undertaken the defence of die suit, from an^'pubiic ofi'icer sued in respect of an act 
alleged to be done by him m his otttcial capacit) 

Order 46, rule 8-^The following shall be added as rule 8 

“3 Uule 38 of order XLI shall apply so far as may be. to proceedings under this 
Order.** 

Order 47, rule 5— In ru’e S ihc word *su** the word ’*two” sliall be substituted. 

Order 47. rule to— Tlie fo'Iowmg shall be added as rule lo — 

*‘10 Rule 38 order XLI shall appl> so far as may be, to proceedings under 
this order ** 

Or ier 49 rule 3— In rule 3 the »or 1 ’and'* immediately preceding paragraph (6) 
shall be emitted and ihe folio vmg paragraph shalld be inserted between paragraphs 


. rule 3, the words and 

"(1) rule 3t A of Order V;" 


"{• b) rule It and 13 of order VII” 

lieloir clause (6) the f;lIo »;ng shall be inserted, namely 

“{7) rule 38 of order XLI" 


force relating to Court-fees has not been paid, the Registrar may in his discretion 

urt fees 

. lent of 

' -peal. 


of the Code." 


Title, 

Read proceeding from the 
for service on m Suit No 

of that Court. 

C. C. a Vol. I— 118 


3, 5 and 6|.— 
service on or befo^ 

10 in Appendix B, 

V. r. 23} 

forwarding 
of 19 
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Re.Kl Serving Officer’s uKjotscmftnt stating ihat ilie 
anil wroaf of ihe atiove have been duly tabea by me on ihe oaib of 
and It IS ordered that the 

be returned to ilie viiili ilus procfiediog. 

I hereby declare that the said summons on has been duly served 

Kote— This form will be appheaWe to process other than summons the service of 
which may have to be effected in ihc same ma.nner " 

Schedule 1— Appendix B— Form No 4 
In line 4 of Form No 4 m Appendix D, for "realization” substitute * the day here* 
mafter referred to * . . . * ■ . . _ . 

For clause (5) of the said form snbsmute “(a) that if such payment is not made 
o» 01 before tha slid das of ,‘9 .the pUmt.ff shall 

be entitled to apply to the Court for a final decree for sale ' 

Delete clause (3) of the said form. 

Schedule I~App6ndlx 0 — Form No 5 
For clause (0) of Form No 5 in Appendix D, substitute '(3) That if such pay- 
ment IS not made on or before the said day of J 9 » defeodanl 

shall be entitled to npply for a final decree for foreclosure or sale ” 

Schedule 1 — Appendix D~Form No lOA— Add the /ollowmg formas 
torm No loA — 

*No 10 A 

Final decree for sale’ 

(Title'. 

Upon reading the <ie<.re« passed m the above suit on the day of »9 
and the application of the ptamitlT, dated ibe day of tp 

and after lieariiig pleader for the plaintiff and i.. . j 

pleader for iho de/en lanr and »i appearing thit the payment directed by the saio 
decree has not been made 

It IS hereby decreed as follows — 

(1) That the moritigctJ property or asufficiem part thereof be sold o^rtd that the 
proreeds of ihe snle 'ifier dehayiiig thereout the expenses of the sale) be paid into 
Court an 1 at»,di<. ! m pvy went of wlin is decUred due to the plaiottfF as aforesaid 
together vb h '» lb e 1 le 1 unrest ac per cent per anniiin as ^subsequent costs 

ind it ai tl c t «. f 11 \ l>c pv I to the defendant 


1 . 1 ) Tin fit 
such siibsL ]uci 1 
tor -» perso a( {-c 


iieiprjc el» of ihe sale are insuflScient to pay such amount and 

niert»i ail cosis * ' " rr-i.-ni .• 

cc for ihc amount c 


APPENDIX III 

Rules framed ay tub High Court of Calcutta under s 133 
Order V 

‘I-' slbt^iUbs coMMltd" 

‘.’■f “‘“"I'e rule* IS and 17 fat the original 
n. ^ in any still Ij.edcfcnijtnin.ab 3 cni from Ittj resiclcace^at the time 

when service »» sought to be effected on him thereat and there is no likelihood of 
his bemg found thereat uuhm a reasonable time, then unless he has an anent 
empoaetea roacctpl .truce otllm summotr, on hi. behalf, .ervice may be S 
on any adult male raembet ef the family of the tiefendani i,ho 1. residing mih him 
Provioeu that where such tdulr male tiiember lias an interest lo the suit and 
such interest IS adicrse to that of the deioadant. a summons so served slwU b* 
deemed for ihe purjioscs of rhe third coluroo of Art 164 of Schedule 1 of is^ 
DtniutiOT Act, 1903 not lo have been duly served “ 

EipUaauoa—\ servant IS not 3 number of the family wuhm the mcanintr of 
this rule * 

'•jy. \V here the defendant or bis agent or such other person as sforcsaid refuses 
t0 5i^atheacWno»lcd^menj,orwhexcihedefciidaot is absent from his residence at 
the lime when service li saui,ht W be tfiected ot hica, thereat ami there is no 
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liVdihood of Ills bem^ fojnd there is no igent 

empowered to accept sen ice 0 an) other person 

upoi who~i straicc cai bs nil ^ - ^.ap) of the summons 

on tfie oj cr door or so-ne 0 her conspicuous part of the hojsc in uhicli the defendant 
ordinanl) resides or carries on business of ucrsonally uorks for gam and shall 
’ ■ ids u was issued, with a report 

' ' • . he has so aflixcd the copy the 

s ■ lub and address of the person if 

(an)) by whom the house was identified and tn whose presence the copy was 
1* istd.” 

shall, if ilic return 
• ing officer, and may, 
luse him to be so 
make such further 
that the summons 


ccived 


n tires* 
nduress 
a court 
ipanied 
rcss of 
uldrcsa 
al from 
11 hold 

. ^ - - iiwiii ueiermination of 

the cause et matter Service ot an) ptoress may be cfTccicd upon a party at lua 
registered address in like manner m all respects as though such party resided 
thereat.’' 

Order Vll 

' • . . , saiption shall further state the area 

- s'litmifni nr siW' <• 'h or Without 


Rue IQ—Subsiituie the following for ml/* lo — * 

‘ ■ • * - a as * . ' 


to, a list of 


jaiits, unless 

, ... .... > jb ii.iifii u( ulc iiumucr oi ttie defendants, 

or for any other sufllcicnt reason permits him to present a like number of concise 
statements of (he nature of the claim made, or of the relief claimed in the suit in 
which case he shall present such statements , 

(u) draft forms of summons and fees for die service thereof.” {Noijlca/ion 
No 3J 16 G dated 9 3 'ii'i 
Rule 

“(e) ... id the 

plaintiff to be 

fixed by tuv. wuuu, laus to ao so . 

Order IX 

Rule 9 — Rc'numbcr sub-rule (2) as sub rule (3) and insert iherem after the 
words ‘notice of the application’ the wrords “with a copy tliereol (or concise 
statement as the case may be ) ’ 

fb) Insert the following as sub rule (2) — 

(2) The plaintiff shall, for service oa the opposite parties, present along wuh 
bis application under this rule eitlicr'- 

(1) As many copies thereof on plain papers as there arc opposite panics, or, 
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(») jfthe Court by reason of the length ©f the '\pp'lication or the number of 
opposite parties^ or for any other suffiotnt reason grant permission in this benalf, 
a like number of concise statements (3 2'«933) 

Rule 13— Rc number rule 13 as rule 13 (i) and add the following as rule J3 (2) — ■ 
“(2) The defendant shall, fw service on the opposite pany present along 
with his applicaiioii under ibis rule cither-' 

(i) as many copies thereof on plam paper as there are opposite parties, or 
(lO ifthe Court by reason ofibe length of ipplicaiion or the number of opposite 
parlies or for any sutlicieni reason grants permission m this behalf, a liLe nuntoer 

of concise stuemenis (3 a 1933 ) . , . , ... 

Rule i*— Cancel the word thereof' m rule t* and substitute therefor the 
following words — u ..*/ 

‘ together with a copy thereof (or concise staietnent as the case may be} U 2*1933 / 

OJIDEJI XVI 

Rule a— Caned clauses (i) and {2) and substitute therefor the foUowtug 
(1) The Court shall fix »n respect of such summons such a sum of money as 
appears lo the Court to be sufiicient to defray the tmclling and oiber expenses or 
the person summoned in passing to and from the Court m which he ts required to 
attend, and for one day's aiiendancc . 

(i) In fixing such an amount the Court maj, in the case of any person sutnmotiea 
to give evidence as an expert allow reasonable rcmunctaiioo for me time occupied 
l>oih m gsvicii, evidence and in performing any nork of an expert character necessary 
for the case 

Rule 3 — Cancel rule 3 and substitute the foHowtng 

"3 The sum so fixed shall be lendered lo the petsoo sammooed, at ihe time of 
serving the summons, if it can be served personally” 

Rule 4— Cancel clause (t) and substitute therefor the (oil^wntg 1— . .u.ir.ka* 

Where it appears to the Court or to such othcet as u appotni* in this ^»ail l 
the sum so fixed is not sufiiciem to cover such expenses or reasonable remunersnon, 
the Court may direct such further sum to be paid to the person summoned as appear* 
to be necessary on that account and in case of default m payment, may otaer 
sum to be levied by auachment and sale of the moveable property ofihe Mrty 
obtaining the summons or ihe Court may discharge the persons summoned without 
raquring him to give evidence , or may both order such levy and discharge sucii 
person os aforesaid 

Rule yA —Insert the foMovrmg after rule 7 — 

"A to Except where it appears to the Court that a summons under this 
®rder should be served by the Court m the same mangier as a summons to a 
defcndam the Court shall make over for service all summonses Under this order 
to the party applying ihcrcfot The service shvll be effected by or on behalf of 
such party by delivering or lendertng u> the wttoess ttt pciioa a copi signed 

by the Judge or such officer as he appoints m this behalf and sealed with the seal 
of the Court 

00 Rules and jfi Order V aball apply to summons Personally served 
under this rule, as though the person affecting service were a serving officer 

{<") If such summons, when tendered, 15 refused or if the person served refuses 
to sign an acknowledgment of «rvjce or if for any reason such summons cannot 
be served personally, the Court shall on the application of the pany, reissue such 
summons to be served by dw Court to like Kuoacf as a summons to a defendant ” 

Rule 8->^ancei rule 3 and subsmme therefor the following ~ 

8 (i) Every summons under this order not being % summoas made over to a 
party for service under rule 7A(f) of this order shall be served as nearly as may be 
in the same as a surotoona to a defendant, and the rules m Order V as to 

proof of service shall apply thereto ‘ 

(i) The party applying for a sumnjwjs to be served under this rule shall before 
fi«d pay into Court ibrsum 

fixed by the Court under role 3 of this or^r'* ' wv v luc sum 

subsiimte therefor the following - 
*21(1) WhenanypartytoasuUisreqttJjedbY anv oiber ni»v 

jvideriM, or » Jocoment, L provLgns^ as lo nmiJsefsbJuSy'w 


him 50 far as applicable 
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• I gives evidence on his own behalf, ibc Coui 

V 3 include as costs m the suit a sum of money ei 

• and other cvpcnscs to other witnesses ta tl 


Order XVUI 

Rule 2 • — 

“2 /V es (i) and (s) of ] 

the Co-rt i ^ ^ although the cvide 

the party lunog the right 10 begin has not been concluded, and may also 
c iher part) to produce any witness at any stage of llie suit ’ 


Order XXI 


Rule t&— In the hrst proviso cancel the words “and the decree shall 1 
executed uaiil lie Court has beard their objections ( f any) to us cxccutio 
subviiiu e therefor the follow ng words — 

“and ua il the Court las hear! their objections (if any) the decree shall 
exccuicd proiiJeJ that if, with the application for execution, an ailidavit 
ttansferce aJmittirg the transfer or an mstrument of transfer duly registered I 
the Court nay proceed with the execution of the decree (vending the hca 
such objCCUons.*' 

Rule 17 —In mb ri.le (1) cancel the words "the Court nuy reject the apphe 
or may allow tic defect to be renedicd then and there or within a time 
fixed b) It * a-d subsuiu e tl etefor (1 c following words — 

*Hl e Couit shall alloa the defect to be remedied then and there or w 
t ne to be fixed by it If it e defect is not remedied within the time fixed (he 
rejects \le ap, licatioir 


Ru e — \dd ihe following as sub rule (3) — 

13) OniiaiioRi iiiue a notice in a case where notice is reijuircd under sub ri 
or to record teasons in a case where nonce is dispensed with under sub ri 
shall not alTect the jurisdiction of the Court in executing the decree “ 

Rule 2i —Add the following to sub rule (3) — 

* and a day shall he specified on or before which u shall be tciurncd to the ( 
Rule at^tn sub rule (3). cancel (he words ‘the Court may require such si 
from or impose sucli condiuoos utoo, the judgmcnl*dcbior as u thinks fit 
substitute therefor the following words — 

‘ the Court shall require sccunty from the judgmenlHlcbior unless su) 
case IS shown to the contrary , , , , 

Rule 31 — bubstituie toe words ‘three tiiouths ' for the words sic montt 
sub rules (jj and {3) 

Rule 3s Substitute the words “three months” for the words ‘one year," 1 

"*^^^Ku{e 39 Omit the words m the civil prison ' in sub rule (5) 


Rule 45— Add the following to sub rule (i) 

'and the applicant shall deposit in court such sum as the Court shall req 
order to defray the cost of watching or tending the crop till such time ' 

Rule 53 — (a) fia sub rule (0 (b) insert after the words ‘ then by the issue t 
other court ‘ the words “and to any court to which u h is been transferred for 
tioa" and also insert therein the words or courts after the word requ 
such other court' (b) In sub rule (i) (b) («) cancel the wotds' 'to execi 
jj decree' and substitute therefore the words to execute the attached ' 
with the consent of the said decree holder expressed in writing or the pern 
of the attaching court” 

(c) In sub rule (4), insert after the words by sending to such other coui 
words ‘and to any court to which it has been transferred for execution " (d) 1 
rule (b) substitute the words ‘m contravention of the said order with knowledge 
of ' for the words ‘ m contravention of sudi order after receipt of notice thereof’ 
Pule Hi— Add the following a' t’ r 1,. {•,\ _ 

S order shall take effecf 

ebaree. («"> “‘V"* 

Sreharge, from ihe daw »heii 
whom or in whose favour the ^ ^ 

when the order was proclaimed under sub rule (i) whichever is earlier” 



Tas ccios 0? p&ocictRS. 
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Kj‘c ^7— \ U 5 wariij at ibe cai efn.'e 57 : — 

Uj ’ »» ii.5 C^-'t aa ojtitno the coaa^iry* 

Uj'v fa-> :aj wciii at the eai of s-b-r«'t(:) .~ 

‘ U, v'j ft a> a tt? oroiier* »s a> o tie Ci:tut <hill sera st.” 

Kj’j 6^7— tj <. ihr 'i!3.vi»“s.ceCi'rttirraoa V'fer the >*oni» ScTca da>s* 


j »jb-r.‘, (?) 


’ ' .3rd» “where 



. 1 ■ . wheat) 


« , 

■ . ' in sal«ul* 


Ku’v 1 >jh-ru’<. (i). cancel the »cr<li “euLer c vaa,; such praperty crbolinj 
10 I’sfttfciii by virtu? of a tiJc acquuetl before SLca sale * auJ s.*bsucuie 

ihkirtO.Ji ‘-Ahos? iittfCjt '3 ifected by s_ch sa'c (provided that such tstercst has 
u^t bi.v j vylj itaiily aciJircd bv hia Mtet s-^ch sale ) 

Kuli. 90— \dJ iIh fol’o.via,' %yoriIs lo Rule 5o(») — 

“<?f 0 1 the j^roujd of fadure to issue ociice to bim aa reiiJtred bv rule 22 of this 
order ‘ 

. foUomng — 

such, irregulanty 

... , that the applicaat 

has su‘% ainud subsuiuial injury hv reisoa of such irregularity, (raud oe Ciilurer 

(«) that 110 sale bi< set aside oa t le ground of auy defect in the prodaojatioa of 
sale at tiK iiuiaacc of aiiyper»on who after uoucedidoot attend at the drawing 
up of iht. yiOui t natioii or of aiy person to whose presence the proclaaiatjoo was 
drawn up, unks* objucior wis nudu byhiniat tbetinse m respect of cite deftet 
luliud on 

Rulu 9^— Iiisurt the words or on hi> behalf' after the words **at his insagaticn ' 
OCG irring twice. 

R ilu 99 —Insert the woids ‘ to have a ruht" after the words ‘‘la good fciilh " 


OkdSR XXJL 

Rulu 1 1 — \Jd the folio viag proyiso to rule 1 1 — » 

ProviJcd j 2 vay» that where an topellote Court has made an order dispensing 
with s«v c« of notice of appeal upou legal representatives of any person deceased 
undtt Qrdk-r Rule 14 (3), thu appeal shall noc be deemed to abaic. as asainsc 
such party and the decree made on appeal shall be binding oa the estate or tiie 
interest of such party • 

OffDEK XXVI 

CoSc’:fC=iSc.‘’™'’“° “ ^ >->l- 

(Notmcaiioa No 11253 G, dated 7 i‘'4) 

XXXJI 

Rule 4 -^uh tiimu the lords 'E^ept as otherwise proaidc.d m tins ortiur' for 

Ui^.. woids .dciolliuo o. UO olior peiwja 5, to act aa loordion fc Iho 

Order £XX1V- 

as 'Uli rules {4J and. (cj rUipectivety and 


direct in the deareg for salt? thnt- ,f the- 
- - themortgage. dcht, the mortgagor shall 

Order XXXIX 


as Rale l{j) and add the foilQ-mng as-ub-mJes (2! 

Aud U) T" , 

V, In. case 01 ui wa-emer.e. or <a breaca or the terms of such lunparary 
tuuuv 10a oroiaer.iua. court .^lauiimg Jie injunmitsa or maujig sucu order mav 
atu-r I <-? >«« » <■* Oi-cbtaieavaor breach to he attacneJ 
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S9S 


a-id nny aUo onkr such person lo bft dcl'iincj in dit cjvii pr»>3i fur i term not 
cscccding SIS moaihs, unless m the meantime the court directs liu rclc-isc. 

**(j) The property attached under suh rule (a) nny, when the Court considers 
It £t so to d rcct, be so!d and, out of the process, the Court may award such com* 
pensauon to the injured parly as It finds proper and shall pay the balance, if any, 
to the part) entitled thereto." 

XLI 


stag* ..'.(■■.a* /•> 

of s • . , . , , ■ 

CoJ , • • •• I • • : . . : 

of ll r ■ 

Provided that 

(a) The Court may rc.^mre notice of the appeal to be published m any newspaper 
or ncAspapers as it may direct 

(b) No such Order shall preclude an) such respondent or legal representative 
from appearing to contest the .appeal. 

XUVUI. 

Rule t— Cancel clause (3), Rule t. Order XLVllI and substitute therefor the 
following . — 

"(2) The Court fee clurgeablc for sueh service shall be paid when the process 
is applied for, or within sucli time, if an), as the Court may. vvhen ordering its issue, 
fia for the purpose ” 17 t 1934. 

ORcitt Lxm 

' '• • • •• . . . hment shall 


Appendix A. 

Form No. 13 

la the form of “Breach of agreement 10 purchase laud" cancel the won! “bi ghas" 
and subsiiiuie therefor the words 

bighis 


Appendix 6. 

Form No. iA. 

Insert the following form after form i and number it as i A. 

“No I A. 

Summons to defendant for ascertainment wlieihcr the suit will be contested 
(Order V, rules i and 5) ' 

Title 


To. 

{Name, decription and place of residence) 

WiiSREAS has mstPlutcd a suit against you 

ate hereby summoned to, to appear m this Court 
pleader, duly instructed, and able to answer 
the suit on the day of 19 


you intend to rely. 


urt m person or by a 
all material questions relating to 

Court whether 
no in Order tliat 
'* part directions 
, '» to be filed 
_ y in support of 
■ t* Upon whicli 

B part the court 
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Given under my hand ind the seal of ihi Court, this day of , 19 

Seal Judge 

Notice — If you admit the claim either ifl whole or in part jou should come 

prepared to pay into Court the money due by viiue of such admission together with 
the costs of the sun, to avoid execution of my decree which may be passed against 
your person or properly, or both ' 

Form No 10 

Insert the words ‘ or proof ol the above having been duly made by the declara 
lion of ’ after the words* proof of the above having been duly taken by me on 

the oath of * 

Form No tl 

Substitute the following for the existing Form No. ti 

“No Ji ^ 

Declaration — of process-server to acco^ipany return op a summons or 
NOTICE (Order V rule t8 ) 

Til/f 

I a process server of this Court declare — 

Jay of *0 1 reccit ed a issued 

' notice 

to Suit No oi 19 in the said 

day of 19 ‘f®*’ service on 

\>as at the ume personally known to me and I served the 

1 5!2! on the ilay of 19 at 

her 


(i) On the 

by the Court of 
Court, dated 
(8) The said 
said 


notice 


about 0 clock m the noon at by tendering a copy there 

of to ^ and requiring ^ signature to the original — 

Or 

(a) The said 

out to me a person uhen he stated 
su mmon s ^ him 
her 


being personally known lo me pointed 

:d to be the said and I served the said 

at about o clock in the 


day of 


19 


notice 

noon at by tendering a copy there of to and requiring ^ signature to the oti 
„ service 

(«) 

Or 


(2) The said and the house \n which he ordinarily resides bemrr 

personally known to me, I went to the said house in and thereon 

»9 at about o clock m the noon 


pointed out to me which he said was the house i 
I did not find the said there 


the day of 

I did not find the said 

O') 

(2) One at 

which ordinarily resides 
(•t) 

Cy) 

(a) Here state whether the process served signed or refused to s gn the proce j 
and in whose presence 

(i) Signature of proces server 

(a) Enter fully and exactly the manner iH which the process was served with 
special reference to order 5, rule 15 and «7 ’ 

(y) Signature of the process server 
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or 

0 ) irsuLsiiiutcd scr\ice has been ordereil state Tully and exactly the manner 
m winch summons wts served with special tercrcnce to the tcritts of the order Tor 
substituted service 

APPENDIX D. 

Form No. i 


Cancel the table under the head 
ihefollovvinff — 

Plaintiff 

1. S am,) for plaint 

2 Siamp for power 

3 Stamp for pemions and afitdiv Its. I 

4 Cost of exhibits includin;* cop cs • 
nude under the Banhets’ Doohs Kvi 
dence Act. 1S91 

5 Plea Icr t fee on Rs | 

6 Subsistence and travelhn,> allow . 

anccs of witnesses (including those of { 
part) ifallOAcdby Jud,,c) 

7 Proi^e^s fees 

8. Commisiioaers’ fees 

9. Dcmi (laper 

to Cost* of transm sston of records 
) II Other cos s allowed unlcr the 
'^Code a 1 1 ( sner il R les a > ! Or Urs 
12 \djoari iieni co»i$ i>l pa I i 
cash to be aldoi or dc lusted a> (he 
case may be) 


Cost of Sun* in Form 1 and substitute therefor 


Defendant 

Rs A. 

I Stamp for power 
1 Stamp for pciitionsnnd a^idavits 

3 Costs ofexhibits including copies 
nude under the Bankers* Books of 
Evidetice Act. 1891 

4 Plc.adcrs‘ ftc 


6 Process Ices. 

7 Commissioners fees 

8 Demi pi])cr 

9 Costs of transmission of records 
to Other costs nlloueil under the 

Code and Cenen) Rules and Orders 
1 1 Adjournment costs not paid m 
cash (10 be deducted or added as ihe 
case may be; 


Form No 2 


its A 


Cancel the uble un ler the head 
therefor the following 

Plaimi/f 

Rs A 

1 Sump for plaint 

2 Stamp for power 

3 Stamp for petitions and afUdavus 
4. Cost of exhibits including copies 

made under the Bankers’ Books Cvi 
dence Act, 1891 

; Pleader’s fee on Rs 
6 Subsistence and tr ivelling allow 
ance of witnesses (including those of 
party, ifallowed by Judge) 

7. Process fees 

8 Commissioners' lee 

9 Demi paper 

to Cost of iransmission of records 
II. Other costs allowed under the 
Code and General Rules and orders 
12 Adjournment costs paid in cash 
(to be added or deducted as the case 
may be) 

2 This rule will come into force fro 


‘costs of sun” in Form No 2 and substitute 

I Defendant 

P| Rs A r 

I I Stamp for power 

2 Stamp for petitions and affidavits 
a Costs of exliibits including copies 
^ made under ihe Banker’s Books Evi 
I dence Act 1891 
4 Pleader*’ fee 

$ Subsistence and travelling allow- 
ance of witnesses (including those of 
party if allowed by Judge) 

6 Process fees 

7 Commissioners’ fee 

8 Demi paper 

9 Costs of transmission of records 
to Other costs allowed under the 

Code and General Rules and orders, 
ti Adjournment costs not paid m 
cash (to be deducted or added as the 
case may be) 

m 1st January, 1928 


APPENDIX* G. 

Form 9 

In the form of ‘Decree m Appeal” cancel the words "from Memorandum of 
Appeal • to “the following reasons, namely * 

Rule No II of 1910 

C. C. H Vol. I— irj ' 
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Given under my hand and the seal of th6 Courit this day of . 19 

Seal fudge 

Notice — If you admit the claim cither in whole or m pan jou should come 


prepared to pay into Court the money due by vitue of such admission together with 
the costs of the suit, to avoid execution of any decree which may be passed against 
your person or property, or both ’ 

Form No 10 

Insert the words ‘ or proof ol the above having been duly made by the declara 
tion of after the words'* proof of the above having been duly taken by me on 

the oath of ‘ 

Form No 11 

Substitute the following for the existing Form No, ii — 

“No 1 1 / 

Declaration— OP process-server to accompanv rbturm of a summons or 
NOTICE (Order V ruleiS) 

Ttlle 

1 a process server of this Court declare — 

(i"' On the day of >9 1 receu ed a issued 


' * notice 

by the Court of m Suit No of 19 m the said 

Court dated day of 19 f®r service on 

(2) The said was at the time personally known to me and I served the 

said sywtnons ^ of ,p at ^ 

notice her k. 

about 0 clock mthe noon at by tendering a copy there 

of to ^ and requiring —signatureto the original 
(«) 

Or 

(2) The said not being personally known to me pointed 

out to me a person when he stated to be the said and I served the said 

on on the day of 19 at about 0 clock in the 

r b'm h?? . 


not being personally known to me pointed 

: stated to be the said and I served the said 


noon at by tendering a copy there of t 


- and requiring ~ signature to the on 


(2) The said and ihe house m which he ordinarily resides beino 

personally known to me, I went to the saij house in and ihprpnn 

the day of 19 at about o clock in the noon 

I did not find the said 

(») 

M 


(2) One i“ . , which he said was the house 1 

which ordinarily resides I did not find the said ihere 

(-*) 

(y) 


(a) Here slate whether the process served signed or refused to sign the nroee c 

and m whose presence ‘ 


(i) Signature oi proces server 

lx) Enter fully and exactly the manner la which the process was served with 
special reference to order 5, rule 15 and ly ' 

(y) Signature of the process server 
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or 

(3) irsaLsUiutcd scitice has been ordered stale fully and exactly the manner 
in uiiich summons uts sened with special reference to the terms of the order for 
substituted service 

APPENDIX D. 


Form No 1 


Cancel the tabic under the hea I 'Cost of Suit' in Form l and substitute therefor 
the folloiring •>* 


Plainiiff 

Rs A 

1 biairp for plaint 
2. Stamp for paacr 

3 Sump for pcmions and afTidavits. 

4 Cost of exhibits including* copies 
made under the Uanhers' Boobs Lvi 
decce Act, 1S91 

; Plea let 1 fee 0 1 Rs 
6. Subsistence and tra^ellinn' allou 
anccs of uitnesses (including those of 
party ifalloaed by Jud^e) 

7 Process fees 
S. Commissioners’ fees 
9 Oemi paper 

10 Cost* of transmission of records 
1 It Other costs allowed under the 
jCode an 1 General Rules and Orders 
12 \djournment costs not osi 1 m 
cash (to he added ot deducteu as the 
case nuy be) 

Form 


Defendant 

Rs A. 

t. Stamp for power 
3 Sump for pctitionsand aflidavits 
3 Costs ofexlubits mcludingcopies 
nude under the Bankers' Books of 
Esulence Act. 1891 


I part), if allowed by Judge), 

6 Process lees, 

7 Commissioners fees 

8 Dcnii pajicr 

9 Costs of transmission of records 

10 Other costs allowed under the 
Code and Ccnctal Rules and Orders 

I n Adjournment costs not paid m 
cash (10 be deducted or added as the 
case may ht> 

Ho 3 


Cancel the ublc under the head 
therefor the following 

PlaintiiT 

Rs / 

1 Sump for plaint 

2 Sump for power 

3 Stamp for petitions and affidavits 

4. Cost of exhibits including copies 

nude under (he Bankers* Books Evi 
dence Act, i89t 

5 Pleader's fee on Rs 

6 Subsistence and travelling allow- 
ance of witnesses (including those of 
party, ifallowed by Judge) 

7 Process fees 

8 Commissioners' fee 

9 Demi paper 

to Cost of transmission of records 

It Other costs allowed under the 
Code and General Rules and orders 

12 Adjournment costs paid in cash 
(to be added or deducted as the case 
may be) 

2 This rule will come into force fr 


‘coats of suit’* in Form Ho 2 and substitute 

I Defendant 

p Rs A p 

I I Stamp for power 
I 2 Stamp for petitions and affidavits 
* 3 Costs of exhibits including copies 

I made under the Banker's Books Evi- 
I dence Act, 1891. 

I 4 Plcadcra* fee 

5 Subsistence and travelling allow- 
I ance of witnesses (including those of 

I pxrty if allowed by Judge) 

6 Process fees 

7 Commissioners’ fee, 

8 Demi paper 

9 Costs of transmission of records 

10 Other costs allowed under the 
Code and General Rules and orders 

11 Adjournment costs not paid m 
cash (to be deducted or added as the 
case may be) 

1st January, 1928 


APPENDIX'G. 

Form 9 

In the form of 'Decree m Appeal* cancel the words “from Memorandum of 
Appeal" to “the following reasons, namely ’ • 

Rule No IX of ipio 
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APPENDIX H. 

Form No. 14. 

Caned columns 20 to a; of Form No^ >4— and subsinuie therefor the following 
coluins. 


J 20. No of CsecuUoM appJ»c.ijion as 
per cvccuuon appltralioa regii* 
I ter and the date of appheauoa. 


Relief sought. If moneyi amount 
claimed. 


OnlcT and date thereof. If 

I>ortton of relici not granted ^ 

uhat iwrtio.i m 


33 \i'-iit)st uhoni order nude 


For what .amount to he stated 


55 Amount of cost 


sO Adjustiwem and sMislaciion 
r<.poricd, >f any. 


jy \iuouat i»aid inio Court 


aS Persons attested 


39 Whether judgment debtor com- 
routed to jail, >f not, why not 
IfcamroKtcd to jad the penod 
I of stay mu 



1 

1 ^ 

Minute of other reiura, other 
than attest and payment. 


3 > 

Amount or relief still due .md 
«hy execution pcliuon is 
closed 


3 J 

/fpetiuoa IS mfructuous why and 
to nhat extent 

1 

33. 

Appeal, if any, against order in 
execuuou and if so, the result. 


Return oh Rxrcotion. 
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APPENDIX IV 

Rules nude b> tie Chief Court of the Ihinjib aud the High Courts of Lahore 
under S 132 

Order II 

S, — \fiti lule 7 cl order R, instit — 

“8 (I) \\Iicre an objfction, dul) taken his b'*cn allo ted b/ the Court, the plain 

titT sliah be permuted to select the cause of tenon uithuliichhc will procce),and 
shall, within a time to be fixed by the Court tmeiid tlie plaint by striking out the 
rcnatring causes of aaion 

(j) N^hen the plamtiTlias sclecte I the cause of action wiih which, he '*ill proceed 
the Court s’uU pass an order givang Ina nme within which to submit amen led 
p!a 1 j fo- the rcnti-ing causes of aciun anl for nuking up the OMri fees that 
m»j b‘ necesur) ‘s'-ojll the pUtniiff not comply with the Court s order, the Court 
sh J1 p occed as provided in rule i8 of Order VI mJ as renu red by the pros isions of 
lie Court fees Act" 

Ordck V 

Rule lo—To rule to the following { ronso was aJdc t — 

'‘Prosided t^hat m any case if the plain iiT so wishes the Court msy sersc the 
sumnons in tre first nsiance by rejistcrc I post (acknowledgment due) instead of in 
the mode of s^rsice laid down n tins rule.* aa ii 1927 

Rule 15 ”*Ia rule 1 $ Al’iet ll e wofs's ssherc in an> suit tlie defendant can not be 
foaad" the foUewjrig words wtje irseittJ — 

"or IS absent from h s tcs denre 

Oni>BK \ ll 

' s ->1n Oe secon 1 paragraph rule 3 of Order VII after the w^rds an I the 
defi. dal nsert or for mos cablet m the possessors of the defendant, or for debts 
ofwl rh the salue he cannot after the exercise of reasonable diligence, estimate, 
and after the words the amount insert orsalue' 

Rules 19 to 2} —Add the following after rule 18 

19 Every plaint or oriLirul pfamt shall be accompanied by a proceeding giving 
an address at which service of notice summois or other process may be made on 
the plaintiff Of pciiiioacr Plaintiff* or pemioner subsequently aided shall tmme 
diately on b-ing so added file a proceeding of this natuic 

20 An address for service filed under the preceding rule shall be wtthm the 

, • * or petition is filed or of the 

cs des, if within the limits of the 
at Lahore 

21 Wliere a plaintiff or petitioner fails to file an address for service, be shall 
be liable to have his suit dismissed or hts petition reiecied by the Court suo mo/u 
or any pany may apply for an order to that effect, and the Court may make such 
order as it thinks just 

22 Where a party is not found at (he address given by him for service and 
no agent or adult male member of his family on whom a police summons or other 
process can be served is present 1 copy of the notice summons or other process 

tlie date fixed, such party 
nonce, summons or other 

. t'rcd post, and such service 

s or other process had been 

personally served 

ummons or other processes 
ibed by Order III, Rule 5 
given by the party 

24 A party who desires to change the address for service given by bim as 
aforesaid shall file a verified petition and the Court may direct the amendment 
of the record accordingly Notice of such petition shall be given to such other 
parlies to the suit as the Court may deem It necessary to inform and may be either 
served upon the pleaders for such parties or be sent to them by registered post a* vne 
Court thinks fit 
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ORDER xxxn. 

«. To iu\e i ihe ff»lJo\¥in»» ninpni>li shall be added • 

my costs m the suit as if he were the plain 
. ' 2 substuuted for sub rules (3) anii(<) — 

■ ■ • Utfit X list of relatives of the minor and ot! 

J /vr# are most iikely to be capable of aci 
as guardian for the suit for a minor defendant The list shall constitute an app! 
tio I by the pltinii/r under sub ru/e (s) above 

f4) The Court may, at my time tfter insulation of tbe suit ca// upon the plaic 
• compliance may reject the plaint 

oimenf ofa g'Mrdtao Car the suit and any I 
i , , orted by an a/hdavit verifying the fact that i 

proposed ^.uirhan has no interest m the matter* m controversy m the suit adver 
to that of iht minor and tint each person proposed is a /it person to be so appoints 
(6) No order shall be made on any application under this rule evrrpt upon uoii 

npeient in ih 

■ ■ ■ natural gu: 

. ^ ^ , to the petst 

lit whose care the minor IS, and after hearing any objection which ma^ be urg 
on behalf of any person served with notice under the sub rule 

Provided that the Court nu) , if n sees fii, issue nonce to the minor also " 

Uule 4— New sub rule (2 A) was inserted after sub rule (2} *>■ 

(3 A) Where a minor dcfcndmi has no guardian appointed or declared t 
competent authority, the Court may, subject to the proviso to sub-rule (f) appoir 
•w hU guardnn for the suit a relative of the minor 

If no proper person be available who ts a relative of ihe minor, the Court shai 
• • •* nd faiho? such other defendant stial 

« s to appoint one of Its olTicers", am 


‘but tlie Court may presume such consent to have been given, unless it n 
expressly refused *’ 

ORDER XXXVII 

ftuic j-'Thc word and and new clause (e) were added — 

icT^^ilir Court of tl e Disintt Judge and Subordinate fudges of the First 
Iiss of iJic r^elbi Vr'iv, ice in I iJic Courts of ihe District Judges and Subordinate 
Judges of ilic f rst CIiss n 'he Civ t Districts of Lahore tnd Amritsar m the Province 
of the I’linjnb 

jinje 2 To rule 3 the following sub r* Ic was added — 

{3) The provision of seciion 3 of the Indii'i Limitation Act, I90S, shall apply 
to applictiioiis Under sub luJe (ij 

Order XLI 


, if sitisfied that 
ith the production 


Rule — n e following farther proviso was added — 

' Provided nho m the case of the High Court, that in the absence of a Judge who 
ptssed a decree, or 
Of the Deputy Rt 
iiiji' »'■ 

such decree on beli „ , « - 

Rule 38— After rule 37 new rule jS shall be added - 

.«.9 it'i An address (or service fUed under Order VH, rule iq, or Order VUl. 
subsequently altered under Order VII, rule rt. or order Vilf, rule ta, 

‘ggd during all appellate proceedings arising out of the original suit or 

petition 
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APPENDIX IV 


Rules maJc bj ihe Chief Coutt of ihe I’unjib and the High Courts of Lahore 
underS U2 


Order It 


£. — Afiti ml® 7 ol order msttt — • 

"8 (I) Where an objection, dulj taken, has been allowed by the Court, the plain 

liiT siiall be permitted to select the cause of action with winch he will proceed, and 
shall, within a time to be (ikcdbythe Court amend the plaint by striking out the 
rcmaimn); causes of action 

Y»hcn the pUimi*Tha5 selected the cause of action with which, hcwiU proceed 
the Co^rt shall piss An order giving him nme within which to submit amended 
plair s fo* the rcmiinng ctusc* 
n») be necesvar) Shojld the 
shJl proceed as provided in nil 
the Court-fees Act.” 

Order V 

Rule lo^To rule to the follo>*ing proviso was added — 

“Provided that m any case if the plainutT so wi«lici the Court miy serve iLe 
sumnons n the first instance by regisierel post {acVnowlcdgmcni due) instead of in 
the mode of service Uid down n this rule." as it 19]; 

Rule 15 >~Io rule I) after tl e words * where m an> suit the defcniltnt can not be 
foJid" the following words were insetted — 

"or IS ahttni fiCpTi his tesidcncc ’* 

Order VIJ 

^ a— In the sccoii 1 paragraph of rule 3 of Order VII tfier the vvunls "tntl the 
defendant*' inert "or for moveables m the p9S>ession of the defendant, or for debts 
of which the value he cannot, after the escrcise of reasonable diligence, estimate," 
and after the words ‘ the amount" insert "or value ’* 

Rules t9 to 25 —Add the following after rtile 18 

19 Every plaint or original plaint shall be accompanied by a proceeding giving 
an address at whidi service of notice, sjmmoas or other process may be made on 
the plamtitfor peutioacr PtaintilTs or petitioner subsequently a Ided shall, tmme 
diaiely on being so added, file a proceeding of this nature. 

■ MS ■ . . ■ un the 

' ■ ■ ' • • a ■ of the 

■ .... ' . . » , . . of the 

at Wiere a plaiouff or peiiiioncr fails to file an address for service, Iio shall 
be liable to have his suit dismissed or his p'lition rejected by the Court t»Q moiit 

<w 1^9 Cm vt. -vvfi T^l^7 tfraVe -soth 

order as it thinVsjusi 

22 Where a parly IS not found at the address given by him for service .and 
no agent or adult mate member of Ins family on whom a notice, summons or other 
process can be served IS present. -» copy of the notice, summons or other process 
' ■ die due fixcfl svich parly 

' ■ nonce, sumrnons or otlvcr 

t"rcJ post, and such service 
, ' * or other process had been 

personally served 

33 Where a party engages a pleader, uoivccs, summons or oilier processes 
for service on him shall be served tn the manner prescribed by Order JlfKuIe j, 
unless the Court directs service at the address for service given by the party’ 

ervice given by bim as 

atoresaii . direct the amendment 

of the r ■ he given to such other 

porties ’ ■ • jrni, md may fje either 

served upon ihe pleaders for such parlies or he sent to them by regista ost as the 
Court thinks fit 
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25 Nothing in tlicse rules slni! prevent ihe court from direcung the service of a 
notice, summons or other process m my other inanner, jf, for any reasons, il ihinks 

lit to do so 

Order VIH 


liule I— In Rule r, ilie following was added — 

“and with such written statement shall produce in court all documents in nis 
possession or power on winch he bases Ins dcfenco or any clama for set off ’* 

(2) Wlicrc he rOics on any oihcr documents (whether i > his possession or 
or not) as evidence m support of his defence or cUmi lor set otf he shall enter such 
documents in a list 10 be added or annevc 1 10 the wriiien statement 

Rules 1 1 and 13 - Add (he following rules — 

• it Every party, whether origHt If added Of sabsututed, who appears in any 
sui' nr mlwr nrocecdinc; sliiH on or before the date fixed in the summons, notice or 


del 

del »y 

pai., , ' 

n. Rules ao aa, 23, 24 and 25 of Order Vil shall apply so far as may be, to 
addresses for service filed under the preceding rule ' 

Orucr IX 


g (l)— To rule 9 (i) thr following proviso shall t>c added — 

Provided that the plain iff shall not be precluded from bringing another suit for 
redemption of a mongage, although a former suit niiy have been dismissed for 
default “ 

Order XlII 

• proviso was added — 

tifieJ copy shall be recoverable as a 
document has been produced “ 


OltOBK XVI 


Rule I —To rule (i) the following proviso has been added — 

Provided that no party wlio has begun to call Ins witness shall be entitled to 
ohinin pioccss to enforce ihe aticndine of any witness against whom process has 
not previously ssiiet orioprotit-e any witness not named in a list which must be 
filed in Court on or btfoic the latt on nhith the heating of evidence on hi$ behalf 
coinmences and befoie (lit aeunl rommanccmeiit of the hearing of such evidence 
without an order of iht Couri ma ti. m writing and stating the reasons therefor' 
»5 !0 32 

2 (l) Add the following as an Excepnon to rule 2 (f ) — 

Exception— when applying for a summons for any of us ovm ofticer» Govern 
raent will be exempt from the operation of clause *'0 


3 For rule 3, substitute — 

‘3(1) The sum so paid into a Court shall except in the case of a Government 
servant, be tendered to the person summoned, at the lime of serving the summons 
if it can be served personally ' 


I personally 

(j) When the person summoned is a Government servant, the S' 
Court shall be credited to Government 


i so paid into 


Exuption (1) — In cases m which the 
at a Court situate not more than five mile 
hng expenses incurred by them may, wbt 
to them 


■ ' does not exceed Rs to 

. ' „ rule 4 (j), insert .—“or, 

when such person is a uovernmenl servant to be paid into Court ” 

Orobr XVII 


»( 3 ) .■ 
*( 3 ) , ■ 
sub rule (■ 


an adjournment under 
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I —It t 


•k4 t» \\I 

Ct, • 4 T j 


- C (0 < S ^ 

I », A 4 in-T' f i r »t 

ano„*i rr a > pan t'tjfri. o cl 
f T A »,C^ 4 ' 1 ’ ) '- 

I ; t e a > , 4J t I »» 4’f > . c * 

pj j— cru a' 4 ' ’ « ^ *tn J i’ c .It ut ' i 
I ;.Ic 10 — trait il *c^ » 

Troi ifj il 41 J iJ c ;j V“ ’ t-v-i » ‘ 

pALicJ t* c dettr. tf of i‘ L 1 t> 
tf i' c ot-^tc ""ta ,«r 1 a ' c 1. ' u « 

If c- lo I’c r f| a, ,T3 <1 1 l' 4 ’ r 

; t>ij( -) 0l t t tt 4 I t4 4*4 A >*»\ I < ( 
dcaic I ^ t f tc f j of >■» tl f » I 


*’ < , '»• 


n- 


1 0 C f 1 


5 1' c 


' ' 


1 


,'•0' I 


» • if i' t J ' . 

1 1 ' C ft f ’ 4 


tal 


1 I 


R- e 1 * — ’-i t ( 

!>etT CO- 1C J w ' “ i 3 

-He Co-n V tl 
u I 0 resici cJ « ' t u 
Rule j: —la i,a 04*1 
‘oae 4C4r uLeicut 

li n.’KU,ie (]i aJI ai 0 c 
* V a -it in moi Wj< ua 
a defen in ; in 1 jh 

j Ru^e ' 1 1 f j > p c { j 

\\ e WloA > * 1* 1 U - 

■*>\ 4l^ UT 6 » 4.5 ei 1 I •» ne > »3 »4n in tl c «c iiai> 

Ru c "> \— \ ’ leJ b) 1 otifscitim fo 331} <• «3a t4 >: J 1 / j / i 

ficauoa So 5(13 C <Jatcd 34 i» >917 

Hulfi 31 — la lubnilc (j) fjbituutc the t*ofI» Mitcc uqtiIi' far tl« uctdi 
“*ia monihi** and add a» second |tari to ti tli« foUoMir^ — “I'tonjc I ilut il c Co-ti 
may many spccul case, according' to tie s,<c«al cucuuuiauce* lUttuf. cvicnUKe 
period beyond tbrcc rnomli* , bot il iball in no ca»c e«cc 1 au troinlu m all ** 

In lulctnlc (jl oms; tbe woidt “tw mowla* ami tubamute m tWcir “nlacc ibe 

110A1I2 — ' 


. o 41 U »• r 

f J lU)" *< tr i’ e » 1 1 t 


.ii‘ 4 I I ten 

I lit 1 tiy I all 


follOAIIg 

ilrec nonilj or »ucl» '«! « ( tjuxJ a* may 1 aft Utii pi t*cnbc n>y ll c C< uil '* 

' " ■" 'i‘= 


- 4 s- 

— Til s rule was numlscrt 1 asfcub fulr 1.1 ■ . . 

,cs (J) and (3) wcrcaddei — 10 and ilic (^„i „ 

ovided also that, when the 


Rule 43— Til s rule was numhert 1 as s 
and sub rules (J) and (3) were addel — 
and provided also ihat, when the 


‘Itcrec hold.' „* bu uny at (be insini^f 
- « « m (he any person 

atiacbed — I licc tslitrc it Im* 

(a) In ihe charge of ihe person at whose , 

such village or place, if such per»n enters into a Vi® V*'* Propcriy isiciniu'^V 
Appendix F to this bchelule with one or more suVS 1 <>n« li'"*' 

rallied for or surenes for us 


when called for «. 

fb) In the charge of an officer of the C 
be provided and the remuneration of Uie 
as may hom time to time be fixe i by lei 
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(c) III the charge of a village limbardir sucli other respectable person as 
will underLihe to keep such property, subject to the orders of the Court, >* sue 
person enters into i bond m Form No 15 B of Appendix E with one or more 
suiextcs for its production , , , 

(?) Whenever an attachment made under the provisions of this rule cease 
for my of the reasons specified m rules 55, 57 or 60 of this order, the Court m y 
order the restituti >fi of the attached proosriy |0 the pers on 10 uhose possesslo 

„ ,..u= .0 

gned by 


(b) The ©nicer of the Court who mauc ui’ attachment 

(c) riie per»oo wlj3,a property i> attirhel an I m ids over 

(d) Two respectahle witnesses 

One copy will be trauentteito the Co irt by the attaching officer and placed 
on the rcco d of the pro eeding* under which the attachment has been ordered, 
one copy will be made over to the p'r»oi wio«s property is attached and one copy 
will be made over to the custodian 


The (oXlowio-S rulei were added — 

'43A (t) Whenever attached property is W’pt in ihe village or place where 
It 15 attached the attaching officer shall forthwith report the fact to the Court 
and shall wuh his report forward a list of the property se ted 

(a) If attached property is not sold under the first proviso to rule 4J or retained 
in the village or place where it is attached under the second proviso to that rule 
It shall be brought to the Courthouse and delivered to the proper officer of the 
Court 

(3) A custodian appointed under the second proviso to rule 43 may at any time 

terminate his responsiuihiies by giving no ice to the Court of ms desire to oe 
relieved o| his trust and delivering to the proper officer of the Court the property 
made over to him , . 

(4) When any property is taken back from a custodian he shall be granlea 
a rece pt for the same 

p llapp or olace where It IS 


judgment debtor, or any person claiming to be inrcrestcd m such stock from 
making such arrangements for teedmir the same as may not be inconsistent with 

Its safe cu«tndv ** 


The Court nny direct that any sums which have been expended by the attaching 
officer or are payable to him, if ttoi duly deposited or paid be recovered from the 
proceeds of the properly, if sold or b“ paid by the person declared entitled to dehverv 
before he receives the same The Court may also order that any sums deposited or 

paid under these rules be recovered a" ' 

proceedings 


s costs of the attachment from any parly iq the 


43C When an application is made for the attachment of live stock or other 
moveable property the decree holder shall pay into Court in cash such sum as will 
cover the cost of the maintenance and custody of the property fori? days If 
within three clear days, before the expiry of any such period of 15 tfays, the amount 
of such costs for such further period as the Court may direct be not paid into 
Court, the Court on receiving a report thereof from the proper officer, may issue an 
order for the withdrawal of the atiacbmtnt and direct by whom the costs of ihe 
attachment are to be paid 


43D Any person who Ins undertaken to keep attached properly under rule 

43 (0 (e) shall be liable to be proceeded against as a surety under section 145 of 
the Code aiif shall be liable (o pay m execution proceeding the value of any such 
properly wilfully lost b> him 

Rule 45 — Add the following to sub rule (1) — - 

■ t charges as may be necessary for the 

, is likely to be fit to be cut or gathered 
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e ->la ru'e im(>) iixcit af.cr t\e uotdi ‘il'ci by tliC i»»jc ti> such 
o.' ct Co^.il" iLc ujrJk 'a'J tJ the Court to uUicIt u lus been irxnsfcrrcJ lor 
cxcc-vioa" 

la tjb-nt!e vO (b' (ii) cj x-cl tbe uoruft*io execute us ov\n Jectcc" and subsiuuic 
i' t cfor i’ c uotJs “(o execute the attachej decree ui b the couent of the 
xa;J decree i o’dcr expressed la 'Aiumg or ui.h die i>criiussioii of the aittchin^' 
Co-rt ~ 

la sub-rule (b) substitute the words “nith tic bnovlcti^e" for the words ‘'after 
icccj, t of rot cc. * 

R.Ict $ — \dJ the folio wir,; xs sub rule (3) 

( 3 ) The order s'^ad talc cllcci.asa^amst |>ers3is cltiruins under x i^ratuuious 
ira-sfcr froai t' c juJj“icn.'\Icb Of, ftoTJ the date of the order of ailxchmcni, and 
as x,.aiast o ! ers fioui il c ii*n: the> lu 1 kno «lclt,c of the pissing of the order of 
at ach'acat or ftora the date of the ( roclanutiox, whichever is c-xtiier." 

- « . : , • I * » • • - 

' • • - I • * . . . . imte of tlie first attach 

: . I . . ■ , • atUchment xnd sale of 

^ 'i ' • s ‘ 1 : ex i prove a title acquired 

subsequent to the dale of the first aiiaclimc.il " 

Rule 63 \— After rule 63, insert the follounn^ new rule 

“fijA. (t) When the propett) attached is a debt the court cxcLutin^ the decree shall 


between the judifment debtor xnd the t^arnisliee and no separate suit relating there* 
o shall he “ 

Rule 66— Add to sub rule (t) clause (c) after the word ' property * the follsiving 
proviso ‘ Provided that it shall not be necessary for the court itseU to 
give us own esuniaic of the value of the property , but the proclamation 
shall include the esttmaie if any. given by either or both of the panics" 

Rule 63 .— Substitute the words 'fifteen days" for "tluriy days" and ‘‘one week' 
for “fifteen days ‘ 10 this rule 

Rule 69— In sub-rule (2) substitute the words 'thirty (ia)s" for the words 
'seven days 

Rule 75 — In sub-rule {2) after the word ‘stored* the fullowiiig words shall be 
inserted — ‘or can he sold to great advantage m an unrips state, such as green 
wheal or gram *. 

Rule 89 — In sub rule (1) cancel the words 'either owing such properly or holding 
an interest therein by virtue ofa title acquired before such sale" and substitute the 
wv.'iA' 'lE Ctui 'm V. '.bA 

time of making the application under this rule or acting for or in the interest of 
such a person " 

ground which the 
‘ I me other 


Order XXX 

I To rule l of Order XXX the following explanation shall be added . — 
Explanation — rule applies loajoint Hindu family trading partnership’ 
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(c) Jn i])e charge of a village limbardar such oihcr respeciable person a.s 
will undertake to keep such properly, subject to the orders of the Court, if such 
person enters into a bond m Form No 15 B of Appendix E with one or more 
sureties for Its production , , , 

(2) Whenever an attachment made under the provisions of this rule ceases 
for any of the reasons specified m rules 57 or 60 of this order, the Court may 
order the restituii jn of the attached proasriy to the person in i^hose possession it 
was b,ri« ICWdimsnt 1 rastoJian und er “b cluse (a) or (e) of 

da”l(,V Vhe fSoK of praparr, aoaoaod ro .ho Boad ohall bo drawn op by Ihe 
altadim ’ '■>' 

aitachm*nt 

(c) atilraide over 

One copy wilfbe tran»m itei to the Co irt by the attaching officer and placed 
on the reco d of the pro eedinga under which the attachment has been ordered, 
one copy will be made over to the p'r»oa w'io,e property is attached and one copy 
will be made over to the custodian 


It 

anu SIUII vuu u a tai >a .> •> 


village or place where 
the fact to the Court 


(a) If attached properly is not sold under the first proviso to rule 4J or retained 
tn the Village or place where tt «$ attached under the second proviso to that rule 
It shall be brought to the Court bouse and delivered to the proper officer of the 
Court 

(3) A custodian appointed under the second proviso t^o rule 43 ^ay at any time 
terminate hia responsibilities by giving no ice to the Court of nis desire to oe 
relieved of his trust and delivering to the proper officer of the Court the property 
made oier to him . 

(4) When any properly is taken back from a custodian he shall be granted 
a rece pt for the same 


judgment debtor or any person claiming to be inieresied m such stock from 
maVinj, such arrangements for feeding the same as may not be inconsistent with 
US safe custody 

The Court may direct that any sums which have been expended by the altachinv 
officer or are payable to him. If not duly deposited or paid, be recovered from ihi 
proceeds of the property, il sold or be paid bj the person declared enmied to delucrv 
b‘lore he receives ihe same The Court may also order that any sums deposited or 
paid under these rules be recovered as costs of the attachment from any pariv 10 the 
proceedings ^ " 

43C When an application is made for thealiachmcn of live stock or other 
moveab e propen> the decree bolder shall pay mto Court in cash such sum as will 
cover the cost of ihc maintenance and custody of the properly for 15 days If 
within three clear dajs before the expiry of any such period of 15 days the amount 
of such costs for such furiher period as the Court may direct be not paid itiio 
Court the Court on receiving a report thereof from the proper officer may issue an 
order for the withdrawal of ihe atiachroent and direct by whom the cosis of the 
attachment arc to be paid 

43D Any person who has undertaken to keep aiiached properly under rule 
43 (0 (c) shall be liable to be proceeded against as a surety under section 145 o| 
the Code an! shall be liable to pay in execution proceeding the value of any such 
property wilfully lost b> him ’ 

Rule 45 — Add the following to sub rule (1) — 

"And with eiery such application such charges as may be necessary for the 
cusiocly of the crop up to ihe lime at wliicli it is likely 10 be fit 10 be cut or ^,alhered 
shall be paid to ihc Cmiri 
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u;. e >> — Int^Uiu'c 1 ivcit 4f(cr 1* e totli i^c ) !>> ilcisbuc lo such 
o.I cr Co-iL t< c »jr3s 41- J tj the Court 10 t»hicl> u lus h.c > irtas(crrcJ lor 
cxcr-iio'i.’* 

la suh-rje si) {h (it) carcci i* c uoitls 10 cxc ulc itot-iJccrcc itl Substilutc 
i’ ticl f 1’ c wofJs "lo csccJtc the at ithc I t'ccrcC h the if the 

S4.J Jccrcc I older eXj tested m ^11110^ ur >tith the jKttiiKsioii of ilic aitichin); 
Co»n “ 

la subrjlc (b) suhsiiiuie the uorJt “wiili tic knowlcilt^c for the uotds ‘ rflcr 
tcccij t of not cc. ' 

Uu'ci s —XdJ ihe follow oj ubralc (j) — 

13'' The order s' All lake cllcci.ot a,^anst persats cliimiitt; uader a i,niuiiious 
irAnsfcr frost the jodg'net ■'leb or, fio“t the Jtic of the order of rtttchiiient. and 
ASA^ans 0 1 cr« boat tl c It ne 1' c) ha) kna t'cJ(,c ol the ptssin^ of (he order of 
at a^.' Tie i or fro a the da‘c of the pios-lamatioa. whtcheter it earlier " 

Kale — Add at the cr^l of the provito to tub rule tt) — 

* md that if an ubjee tor tt 1. >1 made t\uht 1 a icato table tune of the firtt ittach 
II ent i' c objector i'all hate ua furtl cf ii^hi to object to the ttltchmcnt tn 1 sale ol 
the axTic j ropert) in evccuiiot of tl.c same decree, ualctt he ciu prove a title tc<iuircd 
Sabscqjcti to the dale of the firti aiiacht tent ‘ 



• • • t « • I 

between ifie jud(;meni debtor and the gariiitltee ami no tiTparaie suit relating there* 
10 shall he ' 

Rule C6—^dd to sub rule (]) clause (c) after the word 'properly' the following 
proviso Provided that it shall not be necessary for the court itself to 
give Its own estimate of the value of the property , but the proclamation 
shall include the estimate if any. given by either or both of the panics " 

Rule 68 —Substitute the words ‘fifteen days" for "thirty dajs" and "one week* 
for "fiftecd days" 10 this rule 

Rule 69 —In sub-rule (a) substitute the words 'thirty days" for the words 
‘seven days 

Rule 75 — In sub rule (2) after the word stored the following words shall be 
inserted —'or can be sold to great advantage in an unripe state, such as green 
wheat or gram”. 

Rule 89 — In sub rule (1) cancel the words 'either owing such property or holding 
an interest therein by virtue ofa title acr|uircd before such sale" and substitute the 
words * claiming any interest m the property sold at the time of the sate or at the 
lime of making the application under this rule or acting for or in the interest of 
such a person ’ 

Rule 90 — Add the following proviso as the third para — 

‘ Provided further that no such sale be set aside on any ground which the 
applicant could have put forward before the sale was conducterl " 

Rule 93 — Insert the words 'or on lus behalf* afier the words "some other 

■ instance 


par 


Order XXX 

* To rule i of Order XXX the following explanation shall be added — 
Explanation — 'This rule applies toajoint Hindu family trading partnership" 
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ORDER XXXU 


per*oiii», hjc 1 «u 1 ^ ^ 

as guardian for the suit for i minor defendant Tlie list shall constitute an apphea 
tio I by the plaintiff under sub rule (s) above 

(4) The Court may, at any tune after institution of the smt call upon the plaiotifif 
to furnish such a list and, m default of compliance may reject the plaint 

(5) Any 
furnished 

pronos^'d , ^ « 

to 

to 

bel 

dian of themnior or where there Ts no father or other natural guardian, to tne persun 

in whose care the minor IS, and after heating any objection which may be urged 
on behalf of any person served with nonce under (he sub rule 

Provided that the Court may, if it sees fit, issue notice to the minor also 
Rule 4 — New sub rule (a A) was mseiied after sub rule (?) — • 

(a A) Where a minor defendant has no guardian appointed or declared by 
competent authority, the Court may subject to the prov so to sub rule (i) appoint 
ns his guardian for the suit a relative of the minor 

If no proper person be available who IS a relative of ihe minor, the Court shall 1 

ifany, and fading such other defendant shall ^ 

. this rule to appoint one of its officers and ' 
^ rule (3) — 

but the Court may presume such consent to have been given, unless it is 
expressly refused 

ORDER XXXVII 

Rule I— The word and and new clause (e) were added — 
and 

(e) the Court of the District Judge and Subordinate Judges of the First 
class of ihe Delhi Province and the Courts of the District Judges and Subordinate 
Judges of the First Class m the Civil Districts of Lahore and Amritsar m the Province 
of the Punjab 

Rule 3— To rule 3 Ihe following sub r >Je was added — 

(3) The provision of section S of the Indian Limitation Act. 1908, shall aonlv 
to applications under sub rule (j) ' 

Order XLI 


Rule 33 — The following further proviso was added — 

* Provided also m the case of the High Court, that in the absence of a Tiid:T/. ^y],^ 

strar 

3sent 

sign 


Rule 38— After rule 37 new nile 38 shall be added -■ 

‘38 (0 An address for service filed under Order VII rule iQ, or Order VJJI 
rule *1. or siibsenuenily altered under Order VII, rule 2(, or order Vf(f rule 12 
shall bold good during all appellate proceedings arising out of the original sun or 
petition 



Rules. App IVi 


-SUB LAUORtt men COURT RU1.KS 


90S 


(3) £ver> memorandum of appeit shall state the addresses for service given by 
the opposne panics m the court ^low and rotices and processes shah issue from 
the Appellate Court to such addresses 

t>) Rules 31, 52 23 24 and 35 of order V|I shall applj, so far as may be, to 
appellate proceedings ’’ 

Order XLII 

Rule 2— Add the following nitt asrule 3 — 

“2 la a IJitioa to the copies specid'd in order \LI rule l, the memorandum of 
appeal shall be accompanied by 3 copy of the judgment of the court of first instance, 
unless the Appellate Court dispenses thcievtuh ' 


APPENDIX B 


\rriDatiTor PROCE 5 S. 5 rRi.eRSTo ACCourANv returv of a Summons or 
NOTICE (0 5 r 18 ) 


Title 

Hieaffidnilol .on of mAcMih 

(1) I am a process server of tins Court 


afTiim 


and Mj as follows — 


(2) On the 
summons 


da) of 19 1 received a 

issue 1 by (he Court of m Suit No of 19 , in the 

ss d Cavite dated the day of 19 (at setvtcc an , 

^3 Tne said was at the time personally known to me and I served the said 
on the day of at about 0‘ clock on the noon 


summons ^ him 
her 


nouce 


her 


‘ lier 


original 

“ notice 

(.a) 

(^) 

(a) Here state whether ihc person served signel or refused to sign the process, 
and in whose presence 

(3) Signature of process server 


(3) The said not being personally known to me 

and pointed out to me a person whom he stated to be the 
.ammons Inm ^ 

her ' 


to 

I have served the 


notice 

about O clock in the noon at by tendering 

to and requiring signature to the original 

her her notice 


accompanied 
said and 
, at 

a copy thereof 


(a) Here state whether the person served signed or refused to sign the process, 
and m whose presence 

(i) Signature of process server 


or, 

(3i The said and his house m which he ordinarily resides being 

personally known to me 
pointed out to me bv 

C C II Vol. T— tiA 
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I went to the said house m 
O'cEocfc ir 

I enquired 

I was told that had gone to 


and there on the day of 


I neighbours 


and would not be back till 

Signature of process server 


(3) If substituted service has been ordered, state fully and exactly the manner in 
which the summons was served with special reference to the terms of the order 
for substituted service 
Sworn 

— — by the said before me this day of 19 

Affirmed . , ^ , 

Empowered under section 139 of the Code of 
Civil Procedure to administer the oath to defendants 

APPENDIX E 

Form No 1 SA 

Bond for safe custody of Moveable property attached and left 

IN OHAROE OP PERSON INTERESTED AND SURETIES 

{O XX«, r 43) 

In the Court of at 

Civil Suit No of 

A B of 

AgaiBSt 

C D of 

Know all men by these presents that we I J of etc. and K L of 

etc and M N of etc, are jointly and severally bound lo the Judge 

of the Cojrt of in Rupees to be paid to the said Judge, for 

which payment to be made we bind ourselves aod each of US| m the whole, our and 
each of our heirs, executors and admmisuators, jomily. and severally by these 
presents 

Dated this dny of 19 

And whereas the moveable property specified in the schedule hereunto annexed 
has been attached under a warrant from the said Court, dated the day of 

19 , 10 execution of a decree in favour of in Suit No of 

19 onihefileof and the said 

property has been left m the charge of tbe said I J 

Now the condition of this obligation is that if the above bouaden, I T shall 
account for and produce when required before the said Court all andevero th^ 

properly aforesaid and shaff obey any further order of the Court in respect thereof 

then this ob'iption shall be void , otherwise « shall remain la full foice^^^^ thereof 

K^L 
M N 

Signed and delivered by the above bounden m the presence of 
Form No rj B 

BOND FOR TUB SAFE CUSTODY OF MOVEABLE PROPERTY ATTACHED AND 
LEFT JN aiABGE OF ANY PERSON AND SURETIES 
[0 XXXI, r 43 (I) (c)] 

In the Coutt of at 

Civil suit No of 

A. B of 

against 

C D of 

Know all men by these presents that we I J of 
aiidM N of etc are jointly and 

Judge of the Court in rupees 


etc, and K L. of 
scierally bound to the 
to be paid to the said Judge 
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for whicR netymciil to be made ue bind ourseUes, and each of us. in the whole, 
ojr and each of ojr heirs, executors and administrators, jointly and severally, by 
these presents 

Dated this day of 19 


And whereas the moveable property specified in the Schedule hereunto annexed 
has been attached under a warrant from the said Court, dated the 19 , 

m cxccuuoQ ofa deaee to favour of in Suit No of 19 on the 

file of and the said property has been left in the charge of 

the said I J. 

Now the condition ofbis obligation IS that, if the above bounden I J shall duly 
account for and produce when required before the said Court all and every the 
property aforesaid and shall obey any further order of the Court in respect there 
of, then this obligation shall be void . otherwise it shall remain in j^ull force and 
be enforceable against the above bouoden I J in accordance with the procedure 
Uid down in section US> Procedure Code, as if the aforesaid I J were 1 

surety for the restoration of properfv taLcn m execution of a decree 

'k-'l 

M N, 

Sig-ned and delivered by the above bounden in the presence of 


APPENDIX V 


RUIXS UADE BY TUB HICU CoURT OF JUUICATURE AT MaPRAS UNDER S 123 
OROFK 111 


» Rule a— In sub rule (0 the words 'subscribed with his sisoilure m his own 
hand* have been substituted for ihc words 'm writing signed* and m sub rule (a) 
the words *a document subscribed wiib his signature 10 his own hand" hive been 
substituted for the words 'a writing signed * 

The followiog has been added as sub rule (6) — 

• ' • • f f r cretary of 

IS official 

e-r.*- )t—- “ s- *- • * 

Rule S— At the end of the rule insert the following — 

'Explanation — Service on a pleader who does not act for his client shall not 
raise the presumption under bis rule ' 

Order V. 


Rule Delete the first paragraph and substitute the following in heu thereof — 
*5. The Court shall determine, at the time of issuing the summons whether 
It shall be — 


(1) for the settlement of issues only, or (a) for the defendant to appear and 
state whether be rontests or does not contest 
Summons to be either (t) to the claim and directing him if he contest to 
settle issues or (s) to ascertain receive directrans as to the date on which he 
whether the suit is contested has to file his written statement, the date of trial 
or not or for final disposal and other matters and if he does not contest for 
final disposal of the suit at once, or (3) for the 
final disposal of the suit , and the summons shall contain a direction accordingly 
Rule 1 5 — Delete the words the defendant cannot be found ’ and in heu thereof 
insert the words "the defendant is absent ” 


Rule 18 A —Insert the following rule 18 A after rule 18 — 

A District Judge, within the meaning of the Madras Civil Courts Act. rSyj, 
Chief m.n.stenal officer. delegate to the Chief Ministerial Officer of 

dS c"X™y be e"; <=■>«« .h= power to order .he ,sroe of 

powered to order issue of 
fieshsunuDons 


to the issue of fresh summons w 
notice board” 
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SubsUtute the following for rr 25 and 26 in O 5 — 

25 Where the defendant resides out of British India and has no agent m 

c« .. u. „ j„f j._. British India empowered to accept service, the 

/ u . I, I j summons may be addressed to ihe defendant at the 

place»7herehe.s r«,d,DS Md s^l w him by post, 
^ if there IS postal communication between such place 

and the place where the Court is situate Provided that, if by any arrangement 
between the Local Government of the Province lu which the Court issuing the 
summons is situate and the Government of the foreign territory n which the defen- 
dant residv.s the summons can be served by an officer of the Government of such 
territory, the summons may be sent to such officer in such manner as by the said 
arrangement may have been agreed upon 

26 Where — 

(a) In the exercise of any foreign jurisdiction vested in His Majesty or m the 

Governor General in Council a Political Agent has 
through Pohucal® AgtiM or >>“" “ Court has been established 

CiMtrf «,• h » I or continued with power to serve a summons 

Comer by special arrange ^ u/der thrs code ru aity foreign 

territory in which the defendant resides, or 

(b) the Governor General in Council has by notification in ibe Gazette of India 

Q.iia . . a j u » declared in respect of any Court situate in any 

bubstituted by Act XVIII such territory and not established or continued in 
* the exercise of any such jurisdiction as aforesaid 

that service by such Court of any summons issued by a Court under this Code shall 
be deemed to be valid service, or 

(c) by any arrangement between the Local Government of the Province in . 

situated and the Government of the foreign 
the summons can be served by an officci of 


served on the defendant m manner hereinbefore directed, such endorsement shall be 
deemed to be evidence of service 

Make the following amendments and additions to Order 5 — 

27 In rule 27 after the words sen lit insert the words by registered Dost 

prepaid for acknowledgment ^ 

28 In rule 28 after the words ‘shall send insert theiiords by registered nosi 

prepaid for acknowledgment ^ o t' 

29A Insert as rule a 9 A - 


g rules where the defendant 
Mil tiry or Naval forces or His 
apacity service of summons 
to the defendant by register^ 
original summons which the 
>N4ed the summons 


Order VII 

Rule 9— In rulp 9 after ihe word ‘and, occurring in the third line delete the 
comma and ihe five Mowing VII, -If the plaint IS admitted and insert the eStes 
Sion along with the plaint ‘ after the words shall present ^ 

Order IX 

Rule 13 — Make the follomng amendment to order 9 , rule 13 — 

(1) Renumber rule 13 as rule 13 (i) (1) Insert the following proviso to sub 
rule (1) — 

‘ Provided further that no court shall set aside a decree passed ex parte merely 
on the ground that there has been an irregulaniy in the service of summons if it be 

satisfied that the defendant had notice of the date of hearing in sufficient time to 
appear and answer the plaintiff’s claim 
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(3) Add the followin,; as sub rule (}) 10 rule 13 — • 

"{i) The prousions of seciioi > of the lodian Limitation Act 1908, shall apply 
to appi cations under sub-rulc (1)’* 


Rule 15 — \di the folloixing as rule 15 of Order IX — 

‘15 (i) Rules 6 13 and M shall apply tnu/tniis to those proceedings 

Sc, tins aside otjeri '““U"" MmS mil''" sc™"" 47 of the code 

in execution whicli notice to the opposite |Kirty is required 

under the provisions of the code 

(2) Subject to the provisions of sub rule (3) of rule 13 an application under this 
rule shall be maie within ihirt) daas of the date of the order or where the notice 
was not duly served, of the date when the applicant has Lnoivledgc of the order " 


Order Xtl 

Rule 6— Rc number the existing rule 6 IS sub-rule (i) and insert the follouing 
as sub rule (j) and (3) — 

“f:') Tlie Court may also of Its own motion make sucli order to Rive such judg- 
ment as It ma) cons der just, having due regard to the admissions made by the 
panics 

(3) ^Vhenever an order or judgment IS pronounced under the provisions of this 
rule a decree may be drawn up m accordance wiili such order or judgment and 
bearing the same date as the di> on uhicb the order or judgmeui was pronounced 


Order \I1I 

7 Add the folio ving proviso to rule 7 (s) 

l*rov le I that no docurviii shall be rciurncd which by force of ilic decree has 
becw-ie III 'v to I or usthss 

9 \ Id ll I. fullo viii^ as sub rule (3 — 

( I I very appl r itio I under che ursi proviso 10 sub rule (i) above shall be made 
b> a venned peiiuon selling forth facts justif>ing the immediate reiurn of the ori- 
ginal and the Court may make such order as u ihmk» fit for costs of any or nil the 
patties to the application, includiiig any costs incidental to the preparaiion of the 
certified copy to be substituted for the origmal/’ and may further direct that any 
party against whom any order for costs is made shall have such costs, if paid, 
'included as costs in the cause ** 


require the pany on whose behalf the document was produced to substitute 
wiui the least possible delay a ccrlihed copy for the original, and 
shall thereupon cause all the ongmal document to be returned to 
the applicant and may further make such orders as to costs and charges in this 
behalf as it thinks fit If the copy is not so provided within the lime fixed by 
the Court the original document shall be returned to the applicant without further 
delay 

Order XV 

Rule 2 — Re number rule 2 as sub rule 2 (1) and insert the following as 
sub-rule (2) , 

‘(a) Whenever a judgment is pronounced under the provisions ofinisrulea 
decree may be drawn up m accordance with such judgment bearing the same date 
as the day on which the judgment was pronounced *' 


Order XVI 

Rule 4A Insert the fallowing as rule 4 A after rule 4 — 

“4 A {«) Not withstanding anything contained m the foregoing rules, in any 
suit by or against the Secretary of State for India in 
Council no payment in accordance with rule 2 or 
rule 4 shall be required when an application on 
behalf of Government is made for 
3 Government servant whose salary exceeds 


Special provision for pub 
lie servants summoned as wit 
nesses m suns to which the 
Government is a parly 
per mensem and whose attendance is required in a Court situate more 


than five mile 
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from hi» hcxJ quirter 5 ind ihe expense* incurred by Government in respect of 
the attendance of the witness shall not be taLen into consideration in determining 
costs incidental to the suit 

(a) When any other party to such a suit applies for a summons to 

vvitu his application a sum of 
of the officer according to 
d shall 

also pa ■ e same 

scale , _ . _ 


Order XVIU. 

Rule 2 — At the end of the rule a insert the following •'Explanation” — 

‘■Explaiuiion— Nothing in this rule *hall ailed the jurisdiction of the Court for 
reasons to be recorded m wnimg, to direct any party to examine any witness at 
any stage ” 

Order XX. 

Rule 1 —The existing rule t IS re numbered as sub rule i (i) and the following 
IS added .as sub rule (i) — 

(a) The judgment may be pronounced by dictation to a short hand writer in 
open Court, where the presiding Judge has been specially empowered in that behalf 
b> the High Court 

3 For Order 20, rule 0, substitute the following rule — 

”(3) The ludgmeiu shall bear the date on which it is pronounced and sha’I be sign* 

* iliercd or added to, 

• , . . where the presiding 

. • • nee his judgment by 

» sf the judgment so 

pronounced shall, aficr such revision as may be deemed necessary, be signed by 
the Judge," 

Rule 6— For rule 6(1) substitute the following — 

(1) The decree shall agree with the judgment It shall contain the number 
of the suit, the names and desenpuons of the 
Contents of decree party, their addresses for service and particulars 

of the claim, and shall specify clearly the relief 
granted or other deiermiiutiou of ihe suit 

In rule 6, after sub rule (a) ilie following shall be added t — 

(J\) In ill cases m which in clement of chimpcrtyor maintenance is proved, the 
Court may provide m the final decree for costs on a special scale approximating 
to the actual expenses reasonably incurred by ihe Icfendani " ** 

Rule II — Substuuic ihc following for rule 11 t — 

rr(t) Where and in so far as a decree *s for the payment of money, the Court 

■ ■ ■ • ' " .... . payment of 

• 1 or without 

„pa,4bl,. - ■ - - ■■ .h= money 

(j) After the passing of any such decree the Court may, on the application of 
the judgmeni*deotor and after notice to ihe decree*holdcr, order that pay ment of the 
amount decreed sliall he postponed or shall be nude by instalments on such terms 
as to ihc pay ment of intcrcsr, Ihe attachraeni of the propertv of ihejudgmcni debtor 
or the tahing of security from hint, or otherwise, as it thinks nt.*' ' 

Rule 12 — .kdd the following to rale 12 1— 

■ * ■ ' ■ . { • V • . ■ ■ Court 

; . i . listance 


Order X\l 

Rule a (i) — Substitute the following for the existing Rule 2 (a) — 

"Any party to the suit, or hia legal rcpreseniamcs or any person who has become 
surely for me dcerce'debi also may inform the Court of such piymeni or adjustment 
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And apply to the Court to issue a nonce lo the decicc holder to shou ciusc, on a 
da) to be haed b) the Court, \kh) such payment or adjustment should not be 
recorded as ccriilicd and if, after service of such notice, the decree holder fails to 
show cause why the pajment or adjusimcnt should not be recorded ns certified, 
the Court shall record the same accordingly ** 

Rule II— Jn sub-rulc{j) of rule ti between clauses (/) and (^) insert the 
following new clause . — 

'rhcibcf ibe origmaMecree holder has irinsfcrrcd any jnrf o! Ins interest 
in the decree and, if so. the date of the transfer and the name and address of the 
parties to the transferee.** 


Rule 22— la rule 23 beiucen sub-tulcs (t) and (3) insert the following ; — 

‘XiA) Wicrc from the particulars mentioned m the application in compliance 
‘ ■ ' « , ■ . . 3 n that the original 

■ • » . crec, the Court shall 

, ■ ■ ... . , MS..* than the petitioner, 

where he is a party to the transfer *• 


In sub rule (1) of rule 32 afjer clause (b) insert the following : — 

^ ‘Or (c) where the Danv to the decree has been declared insolvenr, .against the 
.\ssigncc or Recciicr in insoUcrcy ' 

{«) Amend Order 21 rule 25 (J) as follows — 

Insen the words *‘or cause him 10 be examined by any other Court’* after the 
words “examine him." 


'i) Add the following prosiso 10 r 2) (2' 

Proiided that an eaaojinatioa of ihc o/Rcer cntrusied with the execution ef a 
process by the Sat r or ihe Deputy Naur under the general or special orders of the 
Court shall be deemed to be suScieRt compliance with the requirements of this 
clause 

39 Delete the present sub-rules 4 and > of rule 39 of Order 21 and substitute the 
following — 

• suflicient for the subsistence and cost 
of s journey from the Court house to the 

civi , lease, to his usual place of residence 

together with the first of the payments m advance under sul>rule (3) for such 
portion of the current month as remains unexpired, shall be paid to the proper 
oflicer of the Court before the judgment-debtor is committed to the civiI prison, 
and the subsequent payments (if any) shall be paid to the ofHcer m-charge of the 
civil pnson, 

(5) Sums disbursed under this rule by the decree holder for the subsistence 
and cost of conveyan'-e (if any) of the judgment-debtor shall be deemed to be costs 
in the suit. 

Rule 40 — Substitute the following for rule 40 

‘*40 (1) When a judgment-debtor appears before the Court in obedience to a notice 
issued under rule 37. or is brought before the court after being nrtcsied m execution of 

■ ■ . an insolvency 

• . or that the 

< cause to 

■ • i >lalments, the 

pay being on 

- j — b — — - . i -r- . hinks fit make 

an order disallowing the application for bis arrest and detention, or directing his 
release, as the case may be 

(a) Before making an order under sub rule (i), the Court shall tike into consi 
deration any allegation of the decree holder touching any of ihe following matters, 
namely — 

(a) the decree being for a sum Tor which the judgment debtor was bound in any 
fiduciary capacity to accout , 

( 5 ) the transfer, concealment or removal by the judgment debtor of any part of 
bis properly after the date of the tnsiituiioii of the suit in which the decree was 
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passed, or tlie cominissioii by him after that date of any other act of bid faith in 
relation to his property, with the object or effect of obstructing or delaying the 
decree holder in the execution of the decree , 

(c) any undue preference given by the judgment debtor to any of his other 
creditors , 

(rf) refusal or neglect on the part of judgmeot debtor to pay the amount of the 
decree or some part thereof when he has or since the date of the deree has had the 
means of paying it , 

(tf) the likelihood of the judgment debtor absconding or leaving the junsd ction of 
the Court with the object or effect of obstructing or delaying the decree holder m 
the execution of this decree 

(3) While any of the matters mentioned in sub rule (2) are being considered 
the Co 
prison, 

fuinishi i 

by the Court 

« sted 

rule ^i) It shall case 
rested and subject 


ten days or release him on his fur „ 

for his appearance at the expiration of the specified period if the decree be not 
sooner satisfied 

When the Court sees fit to leave a judgment debtor in the custody of an officer ^ 
of the court and the judgment debtor does not pay the costs incidental to such 
intermediate custody it small be competent for the Court to require the dwree 
holder, on pain or his application for arrest being disalloiied to pay into Court 
such sum as the Judge deems sufficient to cover such costs mt-luding ea//a for 
process server,* subsistence of the judgment debtor and cost of conveyance if any 
and.sums disbursed by the decree bolder under this proviso shall be deemed to bs 
costs m this suit 


- / - - ■tiuioneu m suo rule ^aj unless and until the decree 

holder pays inlo Court such sum as the Judge may ihink sufficient to meet the 
iravellmg and subsistence expenses of the judgment debtor and the escort for the 
journey to and from the prison Sub tolu (5) of rulu 39 shill apply to such payments 
For Order 22 r 43 substitute the following rules viz 

43 (1) Where the property to be attached ,s moveable property, other than 
aBticultutal produce, in the pussession of the judgmeui debtor the attachment 
shall be made bv actual seizure, and the attaching officer shall keep the properly 
in his o vn custody or m the custody of one of his subordmales, and shad bb 
responsible for the due custody thereof 

PrOTidcd that, when the property seized is subject to speedy and natural decay 
or iihen the expense of keeping n in custody likely to exceed us value the 
attaching officer may sell it at once an I provided also that when the property 
aVaebtd consists of live stock agncuUutal implements or other articles which 
cannot conveniently be removed and the atuching officer does not act under the 
first proviso to this rule he may at the instance of the judgment debtor or of the 
decree holder or of any person claiming to be interested in such property leave 
It in the village or place where it has been attached— ^ 

(a) m the charge of the person at whose instance the property 15 retained in 
such Tillage or place, if such person enters into a bond m the Form No 15A 
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of Appendix E to ihis schedule wuh one or more sufficient sureties for its produc* 


(2) Whenever an aUachnient made 
any of the reasons specified in rule 55 or ru 
may Order the restitution of the attached p.-^ ^ 

It was before attachment 

• ■ Village or place where it is 

, ■ I . le fact to the Court and shall 

■ I ' etained 

■ . . rule, It 

^ -ourt 

43B (i) Whenever attached property kept in the village or place where it is 

■ instance it is so retained shall provide 

, , if It IS m charge of an officer of 

• se 

’ , ' I or any person claim ng 

for feeding the same 

{i) The Court may direct that tny sums which have been expended by the 
attaching officer or are payable to him, if not duly deposited or paid, be recovered 
from the proceeds of property, if sold, or be paid oy the person declared entitled 
to delivery before be receives the same The Court may also order that any sums 
deposited oc paid under these rules be recovered as costs of the attachment from any 
party to the proceedings 

, r , ^ sub rule (i) of 

ruh * — 

'w. - . anna by fractions of 

anna, of six pies and over being considered as one anna and omitting amounts less 
than SIX pies 

53 Add the following is subTule, i (c) to Order ii, rule, S3 — 

“{c) If the decree sought to be attached has been sent for execution to another 
f 1 , r,. « i-R ni«srd the decree shall send i copy of the said notice to the 
I 


Rule 89— At the end of sub rule (1) insert the following proviso — 

“Provided that where the immoveable property sold is liable to discharge only 
A paritoB aT the drerre drdvf, Jhr fiayroroxt under rJause /h) r»f tbos sub /uJe joeed jw 
exceed such amount as under the decree the owner of the property sold is liable 
to pay ” 

. ’. * ' the date of 

sail 

. to any cause 

not » 1 .u , — . ■■ good wiihin 

such lime'as may be fixed by the Court “ 

Order XXIt 

Rule 4 . ’ -"except as herein* 

after prov . » • 1 

‘ (4) . . from die necessity 

to substitute (he legal representative of any such delenaant wno has been deefarej 
exfiiirteciT who has failiM to file his written statement or who having filed it, 
has failed to appear and contest at the hearing , and the judgment may 
m such case be pronounced against the said defendant notwuhsunding the 
dcaih of such defendant and shall have the same force and effect as if it has been 
pronounced before death took place " 

C. C. H. Vol.I— 115 
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5 Add ihe following as a proviso to Order 22, r 5 — 

Provided ihat an Appellate Court before determining it may direct any loftcf 
Court to take evidence thereon and to returo the evidence so taVen together vnin its 
Ending and reasons and may take sutd* finding and reasons mto coosideratioa ta 
determining the question 

jiA—fn Order 22, after r rr, add the foUowingas iiA — 


tions and applications presented out of time shall be posted before a Judge for 
disposal 

Order XA.V 

Rule I— The following shall be inserted as sub rule {4) — 

I ement of champerty or mainicoaucB ts piovti 

the defendant demand security for the esiiiuatcd 
such proportion thereof as from lime to ti«e 
„ >. Court may think just.” 

15 -^Re number the existing t 1 $ m Or WVI as r 15 (i) and insert the following 
as suVruIe (a) — 

’ ' ^ r*rtirfs 


and for expenses of such witnesses under r 2 of Or XV/ 


ORDER XXVI A. 

1 The Court may in any Suit issue a coiQOiissiOD to such persons as it thishs 
fit to translate accounts and other documents which are not in the language of 
the Court 

2 The report of the Commissioner shall be evidence m the suit and shall form 
part of the record 

3 Before issuing any commission under this Order, the Court may ^der such 
sum (if an>) as it thinks ressonaWe for tfae expeuse of the coiatnission ro oe, utthta 
a lime to be fixed paid into Court by the pariy at whose instance or for whose 
benefit the Cotscussiou is issued 

ORPCR XXVII 


5 — For Order 37 r S substitute the following rule — 

The Court in fixing the day for the Secretary of State for India in Council to 
answer the ptaiot shall allow not less than three months time ftom the date of 
summons for the necessary communication wnh the Government ihrouph the 
proper channel and /assue of insifucttooA to the Government Pleader 10 

app^ aodaiis.tr on btbaU of ih. sad Stermty of Suit for India m Comti! or 
the CoverBroent and may esjejid the ume at its discretion owicu or 


ORDEP X\1\' 

iA.~-Inscrtas Rule lA of Order 29 — 

liV la soiu araiarr a Local Aoihoni, ibe Coarl la bjn,. , 2 tc dai for ilic 
dcfeadaai to appear ao'l aas'ttf sball aIlo» not lest tb„ tn, uootbs- ,°me ’bcinten 
the date of summons and the date for appearance. uciweeu 


ORDER X\\U 

Roles 3 aad 4.— s absuiute rules j and 4 by new rule 3 —■ 

*•3- (0 Any person who ts of sound miqd and has ativuicl inijotil) utu 
Qoal,£canoas to be a neat “> « fn'b'l ■>! a »»'» w a> W< ktuidut, fo, 
fneud or guardian. 


Pr*nicd thar the »a er4»t of that person is nor adverse to that of the minor an 1 
that he is not, m the case of a next fr end, a defendant, or, in the case of a gu^p j,tu 
for^tie stJif, a pjamti/f 
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{2) Where a minor has a guardian appointed or de lared by competent authority, 
person other than the guardian shall act as the 
”f “>= » >>= appomted his 

hp p,Tnl°epdpdp p”"* guardian for ilie suit unless the Court cousider’s 

reSd for tensons to be recorded that ,t is (or the minors- 

welfare that another person be permitted to act or 

be appointed a$ the case may be 

(3) Where the defendant JS a mmor^ the Court on being satisfied of the fact 
r*„, j - ... 1 - , of his minority shall appoint a proper person to 

byCoun be guardian for the suit for the mmor ^ 


(4) An order for the appointment of a guardian for the suit may be obtained 
. ... upon application in the name and on behalf of the 

Appointment to he on ap- mmor or by the plaintiff The application, where 
pi Mtion and obere necessary ,,,5^, the plaintiff shall set forth in the order of 
, notice to proposed tijor suitability a list of persons (with their full 
^ ^ addresses for service or notice m Form No iiA 


set forth m Appendix H hereto) who are competent and qualified to act as 
guardian for the suit for the minor defendant The Court may, for reasons to be 
recorded, in any particular case exempt the applicant from furnishing the list 
referred to above 


(5) The application referred to m the above sub rule whether made by tbe plaintiff 
Contents of affidavit m behalf of the minor defendant shall be sup 

port of the application fS; 


appointment of guardian 


proposed guardian has not or that one of the pro 
posed guaraians has any interest in the matters 
t the 
idavit 
}f any 
e and 
tames 
faifo 
being 

, ^ .liable 

persons to act as guardian for the minor for tbe suit 

(6) An application for the appointment of a 
guardian for the suit of a minor shall not be con- 
bm^ with an application for bringing on record 
the legal representatives of a deceased plaintiff or 
defendant The applications shall be by separate 
petitions 


Application for appointment 
of guardian to be separate 
from application for bringing 
on record the legal represen- 
tatives, of a deceased party 


(7} No order shall be made on any application under sub rule (4) above except 
upon notice to any guardian of the minor appointed 
Notice of application to be or declared by an authority competent m that 
given to persons interested in behalf or where there is no guardian, upon notice 
the minor defendant other to the father or other natural guardian of the 
than the proposed guardian minor or where there is no father or other natural 
guardian to the person in whose care the minor 
IS, and after hearing any objertion which may he urged on behalf of any person 
served with notice under this sub-rule Tbe notice required by this sub rule shall 
be served SIX clear days before the day named m the nonce for the hearing of the 
application and may be m Form No ii set forth in Appendix H hereto 


(8) Where the application IS by tbe plaintiff, he shall, along with bis application 
and aOidavit referred to in sub-rules (4) and (3) 
Special provisions to shorten above, produce the necessary forms m duplicate, 
delay in getting a guardian filled in to the extent that is possible at that stage, 
appointed for the issue simultaneously of notices to two at 

least of the proposed guardians for the suit to be 
selected by the Court from the list referred to 10 sub rule (4) aboie together "rtih 
a duly stampel voucher indicating that the fees prescribed for service have been 
paid 
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If one or more of ihe proposed guardians signify his or their consent to act, the 
Court shall appoint one of them and intimate the fact of such appointment to the 
person appointed by rcgisiercd past If no one of the persons seraed signifies his 
consent to act, the Court shall proceed to serve simultaneously another selected 
two, if so many there be, of ihe persons named in ihe list referred to in sub- 


(9) No person shall, wuho . * 

No person shall be appoint* • \ 

ed guardian wnthoul his con- p ' ■ shall 

sent l)( * s the 

applicant himself be ihe propoacd ^ « 

(10) Where the Court finds no person fit and willing to act as guardian, for the 

sun, the Court may appoint any of its officers or a 
Court guardian— when to to pleader of the Court to be the guardian and may 
be appointed— how he is to be direct that the costs to be incurred by that officer 
placed m funds in ihe performance of his duties as guardian shall be 

borne either by the parties or by any one or more of 
the parties to the suit or out of any fund m Court m which the minor is interested, 
and may giNs directions for the repayment or allowance of the costs as justice and 
the circumstances of the case ma> require 

(tl) When a guardian for the suit of a minor defendant is appointed and it is 
made to appear to the Court that ihe guardian is 
Funds^for a guardian other ,0 possession of any or sufficient funds for the 


Add the follow ng provi> 


Order XXXI! 
Ruto 6 (a) 

I to sub rule (a) ,— 


■Tided thai the court may m its description dispense with such securit) In 
cases where the next friend or guardian for the suit is the manager ofa lomt 
Hindu family or ilie Karnav in ofa Malabar Titvvv: I and the decree ;$ nassed in 
favour of the joint famil) or the tarward 

7 — ^dd the follawing m Order 33, rule 7 — 


for the benefit of the minor other person under disability ^ A decree or^orfer 

for the compromise of a suit aprica! or matter, to which a minor or other nerVon 
under disability is a party shall rcale the sanction of the Court thereto and shah 
set out the terms of ihe compromise, as in Form No. 24 m Appendix D to ihis 
Schedule. 


14A — In Order 32 after r 14, add the following as rule 14A • 


or the sun of a 
Iiction, cacejit 
cuati 

uuro and may 
id applications 
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17 — Add as rule 17 of Order 32 — 


of a minor or other person under 
• Court in fixing the day for the 
than trto months' time between 


ORDER XL 

Rule 4 — Substitute the following for rule 4 of order XL of the Code of Civil 
Procedure — 


(3) The Court may, at the instance of any party to any suit or proceeding in 
which a receiver has been appointed or of its own motion, at any time make an 
enquiry as to what amount, if any, is due from the receiver as shown by his accounts 
or otherwise, or whether any loss to the property has been occasioned by his 
wilful default or gross negligence, and may order the amount found due or the 
amount of the loss so occasioned to be paid by the Receiver into Court or otherwise 
within a period to be fived by the Court All parties to the suit or proceeding and 
the Receiver shall be made parties to any such enquiry Notice of the enquiry shall 
be given by registered post to the surety if any for the receiver ; but the cost of 
his appearance shall be borne by the surety himself unless the Court otherwise 
directs Provided lhat the Court may, where the account is disputed by the 
prties and is of a complicated nature or where it is alleged that loss 
has been occasioned to the property or by (he wilful default or eross negligence of 
the receiver refer the parties to a suit tn all such cases the Court shall state m 
writing Its reasons for the reference 

(3) If the receiver fails to pay any amount which he has been ordered to pay 
under sub rule ( 2 ) of this rule within the period fixed in the order the Court 
may direct such amount to be recovered either from the security (if any) 
furnished by him under rule 3 or attachment and sale of his property, or, if his 
proper y has been attached under sub rule i of this rule, by sale of the 
property so aMached, and may apply the proceeds of the sale to make good 
any amount found due from him or any loss occasioned by him and shall pay 
the balance (if any) of the sale proceeds to the receiver 
Order XLI 

ry case m which the 
when a copy is applied 


, . special or Local Act 

t, IX of 1908 do not 
ave not been granted 
Hate Court may admit 
: copy of the decree or 
ourt 

Add the following sentence to sub rule (2) of r 1 — 

The memorandnm shall also contain a statement of the valuation of the appeal 


reasons for extending the period of limitation) until nonce has been given to the 
respiondent and his objections, if any, to the Court acting under the provisions of 
section s of Act 1908 have been heard 

Rule 3 — Substitute the following for the existing sub*rule (i) to rule $ of order 
XLI — 

•5(1) An appeal shall not operate as a sia> of proceedings under a ile,.tee or 
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order appealed f*o-a excep^ far as ibc \ppelU e Co>rt ma> order, aor *=11111 cie- 
ca loa ofa de^^ree be a ajed b\ reisaa oal) of aa appeal hanej beta prtfeiTed 
iroa iha decree , ba ..be ^ppella e Caait taij far s -3 leat cause s aj of execatim 
of <-cb decree aad raai, ub*a the appeal u 3^aia»t a pre.isuaai) decree, sti) the 
aaal decree ja p»r»Jaace of the p'eUaiicarj deuee or the cxecaiioa of aaj sach 
aut:a’ ofa aaal decree :f^alread\ male. 

RJs 9. — la rJe 9, de’e.e sab-rv'e (e) aad sabsmaie the fbllawtns la its place — 
-a Jvh boah shall be cal’ed the Re^ps er cf Appeals." 

RJt H — Ic'ert the fol’aw7C£» as a pronao to sab-rale (1) — 

Provided that the appellate Coart ma> di»?*ase tn h servi e of ao ice oa rMp“a 
dea s a jaias* whoai the s-u has proceeded trjSjr'r la the Co-rt from whose decree 
die apptii IS preferred “ 

Iicder^t, rJe iS, after the woid» “coit ol servins the coace *’ ia*en 
the wo.^s or if the aoace is retia^cei uaserred, la deposit wiihia aa> sabseqaeat 
penoi ix*d the saa reqaired to detra) the cost of an) further auempt to serve 
the no i*c 

l?e i-mber rale 1933 r.de i9ft)aai lasert the /ollja-/n^ as sab-ra’efc) — 

2) The procsioas cf sec ion 3 ol the Indian Lircita ion Act, shall appl' 
to ^ppil.JJoas Uwdtr sab rale (t) *’ 

Rule 3^— Subs iw e the follownnj for the present Rule 23 — 

AN*here the Coart from who>e decree an ap^al is preferred has disposed 
of the «,« tpoa a prelioiioar) pomt and the decree is reversed i4 appeal, 
or where t''e Appella e Court in reversiajor seiuagas de the decree under appeal 
con3ide'-$ u necessarv in the interest, of jus ice to remand the case, the Appella e 
Coao taw bv o*der remand the case, aal laa) luither d.rect what issue or tssses 

shad b“ tr “i in the cas* so remanded an 1 shall send a C'P) of the jadjoeai aai 

I • . . I > dtreettoss <0 

• . and proceed 

• • . . . . , . ■ ongiaal tnal 

shall, subject to all j>st escep ions be evidence dun&s the tnal alter remand 

Ru’e .3I — Subs itnte the followios for r 31 — 

a* The ju Ijmeat of tie Appellate Coatt shall be so writing aad shall s.aie — 

(aV the po nts for de emiaation , 

(b lie deas on ihereoa 
c tbe reason for the decision , and 

td) where he decree appealed from is reversed or \-aned. the relief to which 
i-e 3 ?pcI.aT » e-i led 

, 1 e date Oa which It is prosoaa-ed and shall be Signed by the 

IS »iu *^=5 ihwe n provided ibai. where the pre»idiag jodee 

10 praiojnce hi. )udsia5i;t by J.tiiliti 

^ ^ opeaCo-it Uie iranwrript of the ladgaeat -a ^aojnet^ 
after s.cb rc».aa a. au, b= dcataad aa.asi.,1. b- bj iba JnjJJ! 

I, , _ " • he names acd des..np- 

. . ’ . • ' ■ sen ce and a clear 

O&DZR \LI A (new) 

Appeals 10 the H ,,b Co-ii bsm ibe On^aal deeiees of sabardiaale Couns. 

, ^ order \LI shall apply to anneals in the Mi h n.. _ 

of Ju- ^arare at Ma-ras wiih ibc modificarions con «ced 10 i^ordcr^ * ^ ” 

• f I ) The memorandum of appeal shall be accompanied hv the ni r c. - ■ 1 1 i t 

4??0^andthe receipt of die adamant of th^^urt^r the 

sum prescribed by ihc rales of Co-rt vwjh lor me 

. b° r''” a»>ltics eeetlamej la r-le ss of Oijei XLI ibe penal 

pr^.Ul far ea o of app^raa.e b> ^e rejpaaleat aod £bej b) btm of oLSSa 
d-si cross objeai'as, il aa). shall, oalcss ojierwise ordered, be th ps data 
from ibe s*rv ice cf CO ice upon him ^ 

3(0 Iflbe resjKedcetieleedi 10 appear aal defeod the appeal be shall a, tbia 

the petrol spectaed ta ibe at) ce ol appeal eater aa appeataace b) al re ,a Co^ a 
uiemQrxcd-m of appe^rarce ’ ‘t.>«uoaria 



Rules • App. VJ 


THE M \DR Hiait COURT RULES 


9l9 


(2) ir a rcspondcit fails to enter an appearince within the time and in the 
nunner pro\idcd by the sub rule abo\c, he shall not be alloucd to tnnshtc or print 
any part of the record 

Provided that a respondent may apply b> petition for further time and (he Court 
may thereupon make such order as it thinks lit The application shall be supported 
by eMiicnce to be giv en on affidavit as 10 the reason for the applicants default 
and nonce thereof shall be given to the appellant and all names who have entered 

lall pay the costs of all 

• * ■ * t of appearance shall 

■ ■ ■ * •* . service of any notice 

’ * > , . - r- ^ • • w...*,iandum 

(2) If a party appears in person the address for service may be within the 
local limits of the junsdciion of the Court from whose decree the appeal is 
preferred 

Provided that if such party subsequently appears by a pleader he shall state in 
the vakalat an address for servKr within the r IV of ■•"1 shall give notice 

. shall be that of his 

- , at that address 

5 ihe Court may direct ihai viervire of a nnnr.* nf "jf other nonce or 

said for acknow 
e served which 
party has given 
any notice or 

be sulTicienily 
I the pleader, or 

by an officer of the Court, between the hours of II a m and $ p m at the address 
for service of the party to be served 

7 Notices which may be served by a party or his pleader under Rule 6, or 
which are sent from the office of ihe Registrar, may, unless the Court otherwise 
directs, be sent by Registered Post , and the ttme at which the notice so posted would 
be delivered in the ordinary course of post shall be considered at the time of service 
thereof and the posting thereof shall be a sufficient service 

8 If there are several respondents, and all do not appear by the same pleader, 
they shall give nonce of appearance to such of the other respondents as appear 
separately 

9 A list of all cases in which notice is to be issued to the respondent shall be 
affixed to the Court notice board after the case has been registered 

to(i) if upon a case being called on for hearing by the Courr, it appears that 
the record has not been translated and printed in accordance with the rules of 
Court, the Court may hear the appeal or dismiss it, or may adjourn the hearing and 
direct the party m default to pay costs, or may make such order as it thinks fit 

U tjjji Cniixt. ^mceeiia la heaic iJxe .uflgea]kiima.Y ceTuuttAcead-nc cefex ba 
any part of the record which is not included in lUo printed papers 

■ 'V e costs of 

, all be Rs 

■ t for final 

Registrar 


MEMORANDUM OF ODjECTIONS 


12 (i) If the acknowledgment mentioned in Rule 22 (3) of Order XLl is not file I, 
the respondeat shall, together with the memorandum of objections fiie so many cop es 
thereof as there are parties affected (hereby 

(2) The prescribed fees for service shall be presented together wiili ilic 
memorandum to the Registrar 


respondent may file an affidavit stating the facts and the Rcbistnr 
with the service of the copies nientioned in Rule i2(t) 
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g judgmeui 

^ouri and 
e Judgc$ 
ssary 

Order Xli— B (Nbw) 

1 The ru>es of Order XLIA shall ipply so for as may be, to appeals to the 
High Court of ^^adras under clause >5 of the Letters patent of the said Court 

Provided that it shall not be necessary to file copies of the judgment and decree 
appealed from . , . , v, , » 

2 Notice of the appeal shall be given in manner presetibed by Ord«r ALl A 
Rule 6 or if the party to he served has appeared n person m manner prescribed 
by Rule 5 of the said Order 

Order XLI! (New) 

APPEALS FROM APPELLATE DECREES 

I The rules of Order XU tnd Order XLl A shill apply, so far as may be 
to appeals to the High Court of Judicature at Madras from ippelhte decrees w th 
the modifications contained in this Order 

appeal 
copies 
and 
ane of 

lall be 

accompan ed by the following papers — » 

first instance and of the Appellate 
» judgments of the said Courts one 

the construction of a document a 
shall be presented with the meinot 

andurn ol appeal 

Piov ded ihit f such document s not in the English language and ihp innMlmt 


Order XLIlf 

Rule 1— Substitute the folio V ng for i (d) of order XLIfl of ihe Code of Civ, I 
rrocedurej ^ 

(d) and order under rule 13 or rule 15 of order IX rejecting an apphcai on (m a 
case open to appeal) for an order to set aside a decree or order passed fv fiarte 

AXfiT of tfie Code of 

Civil Procedure — 


(s) An order under rule i or 4 of order XLl except an order under ihe 
proviso to sub rule (a) of rule 4 

Rule 2 — Subsiiiuie the following for r 2 — 

2 The rules of Order XLl and of Order XLl \ shall apply so fir as may be, 
to appeals from the orders spec fied 10 Role I and other orders of any C vil Court 
from which an appeal to the High Court is allowed under any provision of law 

ftovi ’ ■* ’ ,0 

decree, ll - of 

the case ■ 

Rules — Substitute the follotvmg for rule 3 of Order XLHI of the Code of 
Civil Procedure — 


3 (1) The provisions of Order XLll shall 
Appeal from appellate orders apply so far as may be to appeals from Appellate 
Orders 


accompanied by 
first instance and 
Court 
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(3) If any ground of ippeil is based upon the construction of a document, a 
printed or typewritten copy of such document shill be presented with memorandum of 
appeal — 

Provided that, if such document is not in the English language and the appellant 
appears by a pleader, md English transUtioa of the document certified oy the 
pleader to be a correct translation shall be presented 
Order XL VII 

Rule 7 — In sub rule (t) substitute (he word order” for the word "application" 
occurring after the words on the ground that the * 

Appendix B, 

Form No 1 

before 

After Form No r insert the following as Form No 1 A ^ 

"No 1 A 

SUMMONS FOR ASCERTAINING WHETHER A SUIT IS CONTESTED OR NOT. AND IF 
NOT CONTESTED FOR ITS IMMEDIATE DISPOSAL. 

(O V, FT I, 5 ) 


■ you are hereby 

-rr instructed, and 

liable to answer all material questions relating to the suit (or who shall be accom 
panied by some person able to answer all such questions) on the day of 

19 , at o'clock m the noon ind to state whether you 

contest or do not contest the claim and if you contest, to receive directions of Court 
Bs to the date on which you have to file the written statement, the date of trial and 
other matters 

Take nonce that in the event of the claim not being contested the suit shall be 
decided atonce 

Take further notice that m default of >our appearance on the day and hour 
before mentioned, the suit will be heard and determined m your absence. 

Given under my hand ind the seal of the court this dayof 19 


Judge 


Notice — If you admit the claim you should pay the money into court together 
with the costs of the suit, to avoid execution of the decree which may be against 
your person and property or both 

After Form No 12 insert the following as Form No is A. 

‘No 12A 


Notice to the proposed guardian of a minor 


Defendant 

Kesfondemt 


(Order XXXII, rr 3 and 4 ) 

(T.t/e) 

To 

(Name, description and place of residence of proposed guardian) 

Take nonce that X presented a petition to the Court praying 

that you be appointed guardian ad litem to the minor j ^^^adant ( s) ^ 

" respondent (s) ' 

that the same will be heard on ihe day of 19 

2 The affidaMt of X lias been filed m support of this application. 

3 U you are willing to act as guardian for the said defendant (s) 

respondent (s) 

qiiircd to sign (or afllx your mark to) the declaration on the back of this notice 

4 In the event of jour failure to s gnify jour express consent m manner indicated 
above take future nonce ihal the Court may proceed under Order XXXII, r 4, Code 

C.C. H, Vol. I-X16 
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of Civii Procethre, \o appoint some other saitiWe person or one of ns officers as 
guardian adhtem oi the aforesaid 

Patedfbe day of 19 

( 5 ignedj. 

(To be printed on the reverse) 

I hereby acLnaiWedge receipt of a duplicate of this notice and consent to act 

as gMrtiao of the minor thereii) MODlioocil 

lospondomCs) (Signed) y. 2. 

Witnesses 


2" 

Form Mo 13 A —Insert the A>l]o»vi»^r is Form Mo 13 A after Form No J 3 "> 
Appendix B of schedule I — 

No 13 A 

Cenjficateo/atiendancetoanofficcrofGotrernmentsummoned as a witness m 
a suu to which the Government is apany 


(ORDER XVI, r 4 A) 

CAUSE TITLE 

This IS to certify that tnaroe; (designation) being a Cov'ernment 

semant from the province oi (name) was summoned to give evidence in bis official 
capacity on behalf of the -^a^^in He alwM and tvas m aueadmee 

m this Courc from the day of to the day of xg3 ^ 

(inclusive) and that a sum of Rupees has been paid into Court by the 

-plamtifl towards Tiis travelling and sub smence allowance lor days 

aeiendant 

according to the Seal prescribed by the GoveroHient of Province of (name) and that 

the said amount ^i5£2 — remitted to ihe Covernmsnt treasury at to be 

Will be 

credited to Government under the head "XVl A'-~Mi$ceIlaneous Fees and Fines " 
Paled the day of 19 

Presiding /udgi Or Chef Afinisttnal Officer 


APPEND/^ r> TU SeffEOULE [ 

Form No to\— Insert m Appendix D |he follotring as Form No lo A — 

Form No 10 a 

Final decree for sale (Order 34, Role 5 (2) o, Ofj,, 5 , 

Titpe 

Up™ rcnaing He preliminary decree pasaed „ ,be nbnve a„„ and He appi, 

canon of the daicd . , 

defeadani and upoi hearing 

hfr for plamtiR and Mr r 

be'wSe”"'’" ‘‘''■“"'‘'’y »■< «,d decree haa nS 

It >5 hereby decreed as foliows — 

<t) That tie mortgaged property ora sufScmat part thereof be sold and the 
proceeds of the sale (after defraying ibercoar the cxpecucs of the sale) be applied 
m p2>mciit of what 1$ declared doe IP the aforesaid preliminary decree 

together with subsi^uetvt tnlcrcsi tnd subscqucm costs and that the balance, ifany, 
be paid to the or other person entitled to rteeive it , (s) that if the net 

proceeds of the sale are insu^cicnt to pay Such atnount and such subsequem interest 
and costs m full the * 5 ® ** hbefty to apply for a personal decree for the 
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amouQl of the balance , and (3) ihii the also pay — Rs 

’ '' plainliff defendant 

for the cost of this application 

(Here enter description of mortgaged properly in English or m the language 
of the Court ) 

;r ■ ■. >core out the 

- decree under 

, . las not been 



Final decree for redemption (Order 34, Rule 3 (I), Order 34, Rule 5 (i) and 
Order 34, Rule 8 (1) ] 

Title 

Upon reading the preliminary decree in the above suit on and 


the application of the l, A No , dated and after hearing Mr 

plaintiff 

pleader for the and Mr pleader for the 

and It appearing that the pa>ment directed by the aforesaid decree has been made ‘ — 
It IS hereby decreed as follows: s * 

That the deh%er up to the or to such person as he 

defendant plaintitf 

appoints aU documenta itv his possession or power telaung to the mortgaged property 
and do also retransfer the property to the free from the mortgage and 

from all incumbrances created by the Pf.**"**^ or any person claiming under 


him (or by tho*e under whom he claims) and do also put the 


Sion of the property 


SCHEDULE 


defendant 

plaintiff' 


in posses* 


Description of the mortgaged property 

The costs of proceeding — 

Particulars Amount 

Note — (i) In the case of a decree under Order 34 rule 8 (l), score out the words 

f laintiif and defendant above the lines , m the case of decree under Order 34i rule 3 
1) and rule 5 (i). score out the wo<'ds planiifl and defendant below the lines 
(2) The words “or by those, under whom he claims” will be inserted only if 
the mortgagee derives title from an original mortgagee 

Form lYo 24— Au’u* the ibifowmgas Form ^’o 24 m Appena^x — 

Form No 24 

[Decree sanctioning a compromise of a suit on behalf of a minor or lunatic] 


’ ’ between A B , the plaintiff 

iian ijft t Itm of the other pan, 
■ to this Court that the said 

■ • e said minor, this Court doth 

* minor, and vnih the consent 

(^v/ out the terms of the compromise ) 
APPENDIX E TO SCHEDULE I 

Form No 15— For the word '‘Paled* substitute the words ‘'Giien under 
my hand and the seal of the Court, this (fay of .** 
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cliargc of person 


jRtcrcsteJ and sureties 


Order XXr, role 43 


A. B of 

againsl 

K c f S' M N^of' ' ’ j-”"y “J “““f 

bound ro ihe Judge of ihe Court of !j° nui-cMv/'^ and each 

be paid 10 il,e sii^d JuJee, for >ehicl. ittiraeni lo be eiJie “ "iS 

of os ,n llic ohole/our and eidiofout hcin. eKculers .led adminislnlors, joiMiy 
•md se\en,lK, by these presents 

. • schedule hereunto annexed 

dated the day of 

ig , in execution of a decree in favour of in suit No .u^^rhirtre o? 

on the file of and the said property has been left in the charge ot 

Noi II, « cond.iiio oflh.s obligation is tlul, if I bo nboio bododo" 1 J sb*'l duly 
account for and produce when require t before the said Court ^ -f 
perty aforesaid tud shall obey any further order of the Court m respect thereof, then 
this obligation shall he void otherwise it shall remain in full force 

M N ^ , 

Signed and delivered b) ihe above bounden >n ihe presence or 
Form No sg —Add the following as a **Noie" to Form No 29 

(Proclamation of bale)— of Appendix C to Schedule I of the Code of Cfvil 
Procedure, 1908 — 

‘Noto— The luJa deeds retaimg to the property hate not been filed in Court, 
and the purchaser will laWe the property subject to ihe risk of ihere being mortgages 
by deposit of tide deeds or mong iges noi disclosed in the encumbrance certificate " 
Form No 39. 

SubsiKuie the following for (he old one — 

Order for delivery to certified purchaser of land ai 3 sale in execution (O 21 r 95) 
To 

The baililTof the Court 

Whereas has become the certified putchasei of at ■» m 

sxecution of decree in suit No of lo v,r>., 1 * i 

orferod 10 pal Ills said lbs ceiuStd p»r?hastt, as &ot Ja.d 

possession of Che same , and you are hereby further required 10 state m vour return 
whether there are crops on the land and whether you have delivcied them to the 
certified purchaser 

Given under my hand and the seal of the Court, this day of ig 


APPENDIX F TO SCHEDULE I ^ 

Form Nog —For Form No 9 of Appendix F, subsii tuie— 

Font. No g 

Appointment of a Receiver 
(Order XL r 1 ) 

Titus. 

Whereas u appears 10 the Court that ta the above suit it is just and convenient 
to appoint a receiver of the properties specified below (or whereas the properties 
specified below have been attached IB execution of a decree passed in the above suit 
on the day of 192 in favour of ) 
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any Court (cccept suits for rent) or (3) institute appeals in any Court (except from 
a decree in a rent suit) where ihe value of the appeal is over Rs 1,000 or (4) expend 
on the repairs of any property in any period of two years more than half of the net 
annual rent of the property to be repaired, such rental being calculated at the 
amount at which the property to be repaired would be let when m a lair state of 
repair, provided that such amount shall not exceed Rs j,ooo 

And It IS further ordered that the to the above suit and all persons 

claiming unc 
immoveable, 
account book 
And It IS fii 

perty, moveable and immoveable, and collect the rents, issues and profits of the said 
immoveable property, and that the tenants and occupiers do attorn and pay their 


snail be a sufficient discharge for all such sum or sums of money or property as shall 
be paid ot delivered to him as such receiver 

And It IS further ordered that the said receiver do out of the first monies to 
be received by him pay the debts due from the said 

and shall be entitled to retain in liis hands the sum of Rs for 

current expenses, but, 
as the same come to 
in every months 

filed on the day of and to be passed on the day of He 

shall be entitled to commission at the rate of Rs per cent on the net amounts 
collected by him or to the sum of Rs per month (or as the case may be) as his 
remuneration (or he shall act without any remuneration) 

And it IS further ordered (where 


Given under my hand and the seal of the Court, this day of ig 

APPENDIX G TO SCHEDULE I 

Form No 6 — Insert the follmving note in red mh m Form No 6, namely — 
“Also take nonce that if an address for service is not filedbefore the aforesaid date, 
this appeal is liable to be heard and decided as if jou had not made an appearance ’’ 
Form No 6A — In Appendix G, insert the following as Form No 6A — 

Foim No 6A (Order XUAi rule a) 

Notice to Respondent 
(Cause Title } 

Appeal from the of the Court of dated the day of 19 

To 

Respondents 

(order) has been presented by 
urt and that if, you intend to 
• • $ Court and give notice thereof 

■ service of this notice on }OU 


If no appearance is entered on your behalf by yourself, >our pleader or some one 

by law authorized to act for you in this appeal, it will be beard and decided la you 

Tlic address for service of ihc appellant is that of his pleader Mr A B (tnurt 
itifdresj) .Ifu frur 
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(If ihc appeJiini nppcars in person, insert Jus address for service ) 
Given under my hand and the scaJ of tins Court this 
day of 19 

Registrar 


/fnterlocmory application No ofig ha» been made by appel* 

lam and cificujion lias been stayed (or oibef order made) by order dated the 
day of 19 1 

Form No 60 — In appendix G, insert tbe /ollomog aS Form No 6B - 
From No 6R (Order XU A, rule 3 ) 


Memorandum of Appearance 
(Cause Title) 

Take o ice that the Respondent toicads to appMr and defend 

the above appcil and that bis address tor service of all notices and process is (insert 
address) 

T 1 e sa ) respondent requires a bst of the papers nhtch the appellant proposes 
to translate and print 

Dated the day of >9 

(Signed) C D 

Viitlfor I^ispandent 


To the Ue^ strar H ^.h Court of Judicature Madras 
No 9 


bedu/e to ilic Code of Civil 
McmorandumffAppe»r and 


So »3 A 

Certificite of leave to Appeal to His Majesty m Council 
O XLV r y C P C 

(In cases vber the subject nutter of ih“ appeal is of sufficient value and tbe 
fiaO ngs of the Couris are not concurrent ) 

Read pe ion presented under O \LV r 3 of the Code of Civil procedure 
pri> ng for ihe grmt of a cert ficate to enable the petitioner to appeal to His 
Ma esiv n Counc I a^t DSt tbe 


of 193 

pemion and the grounds 

of appeal to H s Majesty ci Count 1 md the other papers miwcial vo vbe appl cauon 

and upon bearing the arguments of for tbe petitioner and of " Cjt 

the ^esp^^deIlts (if he appears) this Court doth certifj that the of the subject 

matter of the su t in the Court of 6rsi instance is loooo . . 

upwards Rs 10000 

!S^of;the subjtct roittej indispnw on oppml to His Mojes,, ,n Council is 


decree 


fins} order 


of Ibis Court in 


suit No 


also of the value of ^ or 

upirarasofRs <0000 

involves some claim of qaestiOQ 

£i-SS 2 S and Hut mo 

upwardsofRs loooa nnalorde 

decision of the lower Court 


• appealed 


fisrsarr 

property of the value of 
from does not affirm the 


No 12 B 

Certificate of leave to appeal to Kts Majesty in Council 
0 XLV. r 7 . C P C 

(Incases where the subject matter IS of suffiaent value and the findings of the 
Court concurrent) 
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Read petition prcsciued under O XLV, r 3 of the Code of Civil Procedure, 
praying for the grant ol n certificate to enible the petitioner to appeal to His 

Majesty in Council against the — of this Court in suit No 

^ final order 

of tga 

The petition coming on for hearing upon perusing the petition and the grounds 
of appeal to His Majesty in Council and other papers material to the application and 
upon hearing the agrumenta of for the petitioner and of for the 

respondent (if he appears) this Court doth certify that the subject* 

matter of the suit m the Court of first mstance is and 

upwards of Ks to ooo 

of the subject matter m dispute on appeal to His Majesty in Council is 


the 


amount 


also of the value of - 


upwards ofRs to 
involves some claim or question 


indirectly 
Rs 10,000 


i — T-= ind that the afiirniini; ^r—r — r- • 

upwards of Rs 10,000 “ final order 

following substantial question (s)ofhw, vu — 

(«) 

( 3 ) 

No I? c 

Certificate of leave to appeal to llis Majc»iy m Council 
O XLV r 7 C P C 

(In rases where the subject matter in dispute is either not of sufilcicnt value or is 
incapable of money valuation ) 

Read petition presented under O XLV r 3 of the Code of Civil Procedure 
praying for the grant of a certificate to enable the petitioner to appeal to His 


respecting 
decree 


; — — appealed against 
linal order “ 

property of the value of 
appealed from involves ilic 


Majesty m Council against the 


decree 


of this Court m 


suit No of 19: 


final order 

The petition coming on for hearing upon perusing ihc petition and the grounds of 
appeal to His Majesty in Council and other papers material to the application and 
upon hearing the arguments of for the petitioner and of fur the res* 

pondent (ifhe appears) this Court doth certify that the — of ibe subject- 

matter of the suit both in the Court of first instance and in this Court 

IS ,,, below Rs 10000 in value Court In the exercise of ihc discretion 

incapable of money valuation 

vested m ic is saiisficd that the case is a fit one for appeal to llis Majesty in Council 
for the reasons set forih below, viz — 

U) 

APPENDIX 11 TO SCHEDULE I 
rOKM No >1 — Substitute the following form No 1 1 of Appendix II — 

Form No it 

Notice to Guardian appointed or declared, or to Father or other Natural Guar* 
dian, or to the Person in charge of the Minor 

[Order X\XII, rule 3(5)] 

Title 

To 

jardian, or person 


in for the suit for 

the said minor, you are hereby requited to laLc notice that, unless within 

days from the scivice upon you of this notice an application 1$ made to this 
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{If ihc appellant appears in person, insert his adJfcss /or service.) 

Given under my hand and the seal of Uns Court this 
day of 19 . « . 

Registrar. 

[Interlocutory application No. of 19 has been made by appel* 

lant, and cxccunon has been stayed (or other order made) by order dated the 
day of 19 1 

Form No. 6B.— In .rppendiv G, msert the foll'twiog as Form No 6B - 
From Na 6B (Order XU-A, rule 
Aremorandmn of Appearance 
(Cause Titi^) 

Tal^e nonce that the Respondent intends to appc.nr and defend 

the above appeal, and that his address for service of all notices and process is {insert 
address) „ 

The Slid respondent requires a list of the papers, which the appellant proposes 
to translate and print 

Dated the day of *9 • ^ ^ ^ 

{Signed) C. D. 

Vakil for RetftottdeHt. 

To the Uei,isirar. High Court of Judicatorc, hfadras 
No 9 

Code of Civil 
• *■ ‘Appeal," and 


No 13 A 

CcriiflMie of leave to Appeal to Itis Majesty in Council, 

O XLV.r 7.C. I* C 

(In cases whera the subject matter of ihs appeal is of sufficient value and the 
findings of ihe Couiis arc not confurrent | 

Read petition presented under O XLV r 3 of the Code of Civil Procedure, 
praying for ihc grant of a certificate to enable the petitioner to appeal to His 
Majesi,. in Council against the -^ ^ ££ * 3 — of tins Court in suit No 

, final order 

of 193 

The petition coming on for hearing upon perusing the pennon and the grounds 

of appeal to Ills Majesty in Council and the other papers miieriai to the application 
and upon hearing the arguments of for the petitioner and of 

the respondents (if he appears) this Court doUi certify that the of the subject- 

matter of the suit m the Court of first instance ts — w iK«. 

upuards Rs 10,000 ' 

SSS^ot'.lhe subjtcl-mattti- in liispuM on appeal to His Majesiy in Council is 

also of the value of o< that the _*£«'_ annealed f, cm 

upwards of Rs 10,000 finaJ order 

P™P“‘y of ‘to wine 0/ 

and that the appealed from does not affirm the 

decision of the lower Court. 

No la B. 

Certfdcate oCleave to appeal to Hit Majesty in Council. 

O. XLV. r. 7, C. P. C. 

(In cases where the subject maticf is of suffiaent value and the findings of the 
Court concurrent) 
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Read petiuon presented under O XLV, r 3 of the Code of Civil Procedure, 
praying for the grant ol a certihcaie to enable the petitioner to appeal to His 

Majesty m Council against the — of this Court in suit No 

■' ^ ** final order 

of iga . 

The petition coming on for hearing upon perusing the petition and the grounds 
of appeal to His Majesty m Council and other papers material to the application and 
upon heanng the agruments of for the petitioner and of for the 

respondent (if he appear*) this Court doth certify Uiat the of the subject- 

matter of the suit m the Court of first instance is — 10000 


upwards of Rs 10,000 


the of the subject matter in dispute on appeal to His Majesty m Council is 

also of the value of Rs — — or that the decree — agamst 

upwards ofRs 10000 final order ® 

involves . some claim or question — property of the value of 

indirectly respecting ^ 

<^nd that the affirming appealed from involves the 

upwards of Rs :o,ooo “ final order 

following substantia! question (s) of law, viz •— 
fi) 

( 3 ) 

No It c 

Certificate of leave to appeal to His Maje»ty m Council 
O XLV, r 7. C P C 

(In cases where the subject matter m dispute is euber not of sufficient value or is 
incapable of money valuation ) 

Read petition presented under O XLV r 3 of the Code of Civil Procedure, 
praying for the grant of a certificate to enable the petitioner to appeal to His 

Majesty m Cciuncil agamst the decree — of this Court m suit No of 191 

^ final order 

, the petition and the grounds of 

" laienal to the application and 

^ . ner and of for the res- 

pondent (if he appears) this Court doth certify that the — of the snbject- 
matter of the suit both m the Court of first instance and in this Court 
IS below Rs 10 OOP m value — Court in the exercise of the discretion 

incapable of money valuation 

n» Yi ft vatas^fth a’nat iftie five is a 'fft wte 'Aft m Ct/cmcn'i 

for the reasons set forth below, viz — 

(t) 

(2) 

APPENDIX H TO SCHEDULE I 
Form No II — Substitute the following form No ii of Appendix H — 

Form No 11 

Notice to Guardian appointed or declared, or to Father or other Natural Guar- 
dian, or to the Person in charge of the Minor 

[ORDER XXXII, RULE 3(5)] 

Title 

To 

rdian, or person 


for the suit for 
> ^iibia 

IS made to this 
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Court for the appointment of you or of some frienl of the said minor to act as 


day of 


To 


191 

Foini No iiA. 
Notice to proposed Guardian 
[Order XXXlI.r 4(3)] 
Title 


residing at 

Take notice that the abovenamed petitioner has made an application to this court 
to appoii t you guardian for the suit of minor defendant in No ot 

19 t and that the said application vvill be heard on the day of next 
Given under my hand and the seal of the Court, this day of 19 
Forms No 14 to 2 $ — Omitted 

APPENDIX VI. 

RULES Made by the High Court of P \tna unuer s 132 
Order III 

Order HI rule 4(3) of 
3, no advocate shall be 
r jny person uniess he 

presents an appointment m writing, duly signea oy suui person or his recognized 
agent or by some other agent duly aiuhotiied power c-f attorney to act in his 
behalf , or « . - , .Am. or pleader duly authoriied to act 

on behalf of 

‘Rules Order 111 sub rule (2) and 

(3l Of rule , Vil Procedure 1908 no pleader 

shall act for any person in the High Court unless he has appointed for the purpose 
in the manner prescribed by sub rule (1) and (he appointment has been died m the 
High Cuurt ' 

Order V 

Rule 10— Add il e following to role — 

r /• ^hat in any ca»e the Court ma/ of ns o m motion or on the application 

I of the plaintiff, send the summons 10 the defendant by post m addition to the mnH. 
of service laid down ij>ih s rule An acknowledgment purporting to be signed bv 
[the defendant or an endorsement by poswl servant that the defendant refused to 

take delivery may be deemed by (he Court issuing the summons to be fact, 

proof of sarvice t" "n* jncte 


Order Vii 
Rules 19 to 22 


mg 

on 

lall, 


particulars — » S 

1 The name of the street and number of the house (if m a town) 

2 The name of the town or village , 

3 The post office, 

4 The district , 

5 The lilunsiffi (if in Bihar and Orissa) or the District Court (if outside Bihar 
and Orissa) 

21 Where a plaintiff or petitioner fails to file an address for service, he 
shall be liable to have his suit dismissed or his petition rejected by the Court sao 
molu, or any party may apply for an order to that effect and the Court may make 
such order as it thinks just 
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22 * • . * . him a$ afore- 
said . idment of the 

recor „ • . iiher parties to 

the suit as the Court may deem it necessary to inform, and may be either served 
upon the pleaders for such parties or be sent to them by registered post, as the Court 
thinks fit.’ 


Orubr VIII 

Rule 6 — ^To rule 6 (i) the following shall be added — 

“and the provisions of Order VII, rules 14 to t8 shall) viutatis mutandis apply to a 
defendant claiming set off as ifhe were a plaintifl" 

Rules 1 1 and 12 — After rule 10 add the following rules — 


*'12 Rules 20 and 22 of order VII shall appi), so far as may be, to addresses for 
service filed under the preceding rule ” 

Order. Xlt 

Substitute the following for rule 6 m Order XII— 

6 ^Vhere admissions of fact have be 
o'herwise, the Court may, at any siage of 
of US own motion, without waning for the 

tueen the parties, make such order or give such judgment, as it thinks just 

Order Mil 

Rule I— In rule 1, after the words *‘at the first bearing of the sun” should be added 
the words — 

‘ Or, where issues are framed, on the day where issues are framed, or within such 
further time as the court may permit" 

Add the following as sub rule (A) in rule 9 Order XXII — 

m the 
IS pro 


Order XVI 

2 (1) — Add the fellosuing proviso ta O i 6 

Provided that the Secretary of State shall not be required to pay any expenses 
• summons, and the 

• • , who IS summoned 

• . or of matters wiib 

(3)— Add the following proviso to rule 3 

■ . ' ■rnroent, who has 

■ . . party, of fkas, 

* aad to deal,m his 

(1) if the officer's salary does not exceed R« 10 a month, the Court shall at the 
lime of the service of the summons make payment to him of his expense^ as deter- 
mined by rule 2 and recover the amount ftom the Treasury 

I ■ s S' ■ . - I 

C. C. H VoL I— 117 


I s 
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(»>) 
than 5 
In such 
laeni. 


• . more 
• Court. 

vern' 


Rule 8— 'Add the foJiowng to rule 8 
“Provided that a • “ 

served by the party ' . 

such service is not • - • - , * 

been used by the party or his agent to effect such 
be served by the Court in the usual manner- 


/ leave of At Court, be 
• - ne, by personal service. If 
■ reasonable diligence has 
service, then the smnraoos shall 


OjtDSR XXL 


Rule io4.-~After tQ3 insert ibe following rule 

‘'io4 For the purpose of all proceedioffs under this order service on any patty 


Ordkr XXVf. 

Rule 14— Substitute the follnwing for Sub-rules (a) and (3) of rule li ~ 

fa) The commissioner shall then prepare and sign a 
(where the commission was ‘ssued to more than one fifde'oAach oariv^and 

shall prepare and sign separate reports appointing the share of ea^jurty and 
distinguiihing each share (1/ necessary) by metes . T, mo?. Sni 

commissioners shall aopend to 'he report, or f«« 

to each report, a schedule showing the plots and areas 
also, unless otherwise directed by the Court, ^ map 

plots or ponioof of plots alloted to each party. In * „ .7,.^ plot being 

sub divided, the area of each sub-plot shall b* 8’’^*” *P , 

measurements showing how the plot is to b« divided Such report or reports wiih 
the schedule and the imp, if any, shall be annexed to the conimissiort and transmitted 
to the Court , tpd the Court, after hearing any objections which the parties may 
maVe to the report or repofts, shall coohrn*. vary o» set aaiot the same 


(3) 'Vhrrc *he Court confirms or vaxtes the report or reports it shall pass a 
decT«e iT> accordance with the same as ^onSriwed or vaned and when drawing 
up final decree jha/i incorporate m the decree the schedule, and the map, cf any 
mentioned in sub rufr (aj above, as confirmed or varied by the Court The whole 
report or reports of the Commissioner or Commissioners shall pot ordioanfy be 
entered m the decree Where the Court sets aside the report or reports u shall either 
issue n new commission or make such other order aS it shall think fir 


Orpbb XXXVl, 

Rule 4 v-In sub-rule (4) for the tvords ''where there is no other persoa St and 
willing to act as guardian for the sun’' m the first sentence of the sub-rule substitute 
ibe following ; — 

••^Vhere the person whom the Court, after hearing objectiucjs, ,f any, under 
sub rule U) of rule 3, pi;ppQ$es to appoint 3$ guardian for the suit, fails mthta the 
time haed m a notice to him to express bis consent to be so appointed'*. 

Okprr XU. 

Add the following as rule 14 (A) 10 Order XLt— 

. , 5 . • ‘ ■ ' I the service of 

■ “ • ■ reseatative of a 

- • ' • - r, cither at any 

. • ■ ’ ... ffojjj Qj. jjj 

" ^ — -..,...5, „ claimed against 

such opposite party or respondent or hiS legal representative cither in the original 
scase Of appeal • ^ 
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Rule 38 — Add the following rule after rule 37 — ■ 

‘38(1) An address for service died uader order VII rule 19 or order VIII, rule 
II or subsequent!/ altered under order VII, rule 22, or order VII rule 12 shall 
hold good for ail notices of appeals and all appellate proceedings arising out of the 
original suit or petition 

(2) Every memorandum of appeal shall state the addresses for service given by 
>vr and notices and processes shall issue 

mil appJy, 50 for as may be to appellate 

APPENDIX D. 

Form No i 


Substitute the following for the Schedule of Courts of suits in the form of decree 
No I 


Plaintiff 

Amount 
Rs A p 

Defendant 

: Amount 
Rs A P 

I 

Stamp for plaint 1 | 

Stamp lor power 


2 

Stamp for power 

Stamp for petition or affi 




davit 


3 

Stfrnp for petition or affi 
davit 

Costs for exhibits 




Pleader s fee 


4 

Costs for exhib ts 

Subsistence 


5 

Pleader a fee on Ks 

for deCervdawv o» 


6 

Subsistence 


agent 



(0) for plaintiff 0; his agent 


(3) for witnesses 



(3) for witnesses 


Commissioner s fee 


7 

Commissioners' fee 


Service of process 


8 

Service of process 


Copying or typing charges 


9 

Copying or typing charges 


Total. 

' i 



Total 




APPENDIX E. 


Form No 38 

Substitute the following for Form No. 38 — 

No 38 

Certificate of Sale of Land (Order XXI, Rule 94) District 
In the court of at 

Execution Case No of 19 

decree holder 

Versus 

judgment debtor 

This IS to certify that son of by 

caste by occupation resident of Thana 

District has been declared the purchaser at a sale by 

public auction on the day of 19 of the property spcaned 

uelow in execution of the decree in Suit No of this Court (0 and inai 

the laid sale has been duly confinned by this court 
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GlVEi^ under my hand and the seal of the Court this 
J9 

Specification and pnee of properties (3) 

0) If the decree has been received by transfer from other court 
of that court 


day (2) of 
Judge 

enter the name 


stated 


ludtttg the name of each 
situated should be fully 


APPENDIX G. 

Foru No 3 

In the Schedule of costs in the form of decree in Appeal add ‘ospyinff or typing 
charges below the item * pleaders’ fee on Rs tn the columns 

For Appellant and respondent, and number the new entry m first column as 5 

APPENDIX H 

— PORU No 7 

Add the following' Note at the foot — . « . a 

Note — The commissioner has power under chapter X of the Indian Evidence Act 
to control the examination of witnesses 

Form No n 

For Form No ii substitute the following forms — 

No 7 

Notice to minor defendant and guardian ol application for appointment of the 
guardian to be guard an for the smt (O 33 r 3) 

Title 

To 


WHERBAS an applicat on has been ^ 

above suit lor the appo ntment of yoi * as guardian for the suit to the minor 

defendant you the sa d m nor and you* arc hereby required to take notice 

that unless w thin zi days from the setv ce upon you if this notice you* 
g ve your consi-nt to be appointed to act as guardian, the Court will proceed sub- 
ject to thd decis on of any objecuon that may be ra sed to appoint an officer of the 
Court to act aa guardian to you the m nor for the said suit 
Given under my band and theses} of tb s C<?it( th s 


day of 


Form No nA 


Judge 


Notice to minor defendant and guardian ofapplcatoi for appointment of another 
person to be guardian for the suit 33,1 3) anotne 


Minor defendant 


Guardian (appointed by authority or 
natural, or the person m whose care 
the minor is ) 

Whereas an application has been presented on the part of the plaintiff in the 
above suit for appo ntment ot (s) as vguatdtan for -the 

salt to the minor defendant, you the said minor and you (z) are 


* Here insert name of guardian 

(1) Here insert name and descnptton of proposed guardian 

(3) Here insert name of guardian upon whdm the notice ts to be lerved 
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hereby required to Uke notice that unless withm 3 i day» from the service upon 
you of this notice you (2) make an application for the appoint- 

ment of youraeU or of some friend of you the m nor to act as guardian, the Court 
will proceed, subject to the decision of any objectioi thit mty be rai«ed, to 
appoint (t) or an officer of the Court to act as guardian 

to jou the minor for the said suit 

Given under my hand and the seal of this Court this day of ig 

Judge 


Form No iiB 


inor defendant, when the person 
of the natural guardian or the 


District 

In the Court of 
Sun No 


To 


Order XXXII. rule 4 
(TV///) 

at 
of tg 
Plaintiff 
Versus 
Defendant 


Proposed euardtan 

Whereas an applicati'*n has been presented by the plaintiff in the above case 
for the appotatment ofyou* as guardian for the suit to the minor 

defendant you are hereby required to take nonce tliai unless within days from 
the service upon you of this nonce you make an applicauon to the court intimating 
your consent to act as guardian for the suit, the court will pro>.eed to appoint some 
other person to act as a guardian to the minor for the purposes of the said suit 
Given under my hand and the seal of this Court this day of 19 

fudge 
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Rules MMiBBV thb High Court of Rangoon under s laz, 

Order V, 

Rule IS — For the words ‘‘where m any suit the defendant cannot he found" 
substitute the words “where the defendant is absent " Omit the word “male’’ between 
the word "aduU” and the word ‘mcmbcn" 


an 
or a 

for service 


sun, appea* 
defendant 
be placed 


nf or on entering 
originating petition 
, - - o aiing his address 

defend any suit, 
5 date fixed for his 
Jurt a proceeding 

ie jurisdiction of 
IS died, or of the 

ed by sub rule (i) 
f, ^ UK. I able to have his 
>{ prosecution, and, if a 
ny struck out and to 
_ _ Any party may apply 
jort niay on such appJicatton, 

by him for service, and no 
ss can be served is 
ixcti on the outer 
• ) has been given as 

V.. u» ef/eciu'il fls if the 


rocesses 
rule s, 


beyond the limits of Burma, it shall, unless it is written in English, be nrcoiii|i)n|i.i| 
by a translation m English or m the language of the locality in which ft (« |i| bd 
served 

Rule 22 — In rule 22 the following proviso shall be added — . 

'‘Provided that where such summons is to be served wilhfii liie iliiijis iba 
town of Rangoon the Court may, in addition to or iii suhsiitmlitil nfiiiynliiir 
mode of service, send the sunrmons by registered post IQ ilia -IrfeutiNl It ibu 
place within such limits where he is residing or carrying mi )/ijy|f|c«i An 
acknowledgment purporting to be signed by the defemhin or an c< l,y\, 

postal servant that the defendant refus^ service iiny bo ilccnud hy ilm l',iu 
issuing the summons to be /rrwu/jfir proof of service thereol", ' ' 

Rule 23 A.— In Or V, the following shall be inserted ij r a j A ; — 


23 A (i) Before re-transmiltiDg a summons received ffmii anvlicr t',iii i , 
service, the Court shall either take down the deposition „{ |ho ' 

summons as to the time when, arid the manner In which |l;, 

or cause the peon to make an afiidavit before the bailiff if it„, i.jjiiir , ^ 

empowered to administer aiihs . 2nd shall iransmu illr Is.I r ' i h'i 
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(2) hiibeca&cof processes icceivel from ladia, if the person on whom the 
summons is to be served is o'at personally known to the process server an affidavit 
( the said person 

, the summons 

na 10 another 

Court m Burma and when the person oo whom the process is to be served is not 
personaify known to the proress server the case, in connection with whicli the 
process was issued, shall not he heard at /J irA? without in affidavit or deposition of 
some person who pointed out to tha ptocess*seirver ihc person to he served on his 
ordimry residence 

The onus shall be upon the person at »i*ose instance the summons is issued, 
either himself or by an agent, to point out to the process server the person on whom 
the process is to be served or his ordmaiy residence or place of business 

(4) When the summons his been returned by the process server under r 17 
a decliniion of due service or of failure to serve shall be recorded in Form, Civil 
47 and sent with the sutntnons to ihe Court by which it was issued 

Rule 25— In rule 25 the words * may be addressed ' shall be subsmuted for the 

words shall be addressed ’ 


ofservee send ihe summons by rcgistefed post to the defendant at the place where 
he (S res dmg or carrying on business An acknowledgment prpoftmg to be 
signed by ihe defendant or an erdorsement by a posiil servant ihat the defendant 
refused serv ce may be deemed by the Court issuing ihc summons to be pnvia faett 
proof of service thereof 

ORDER Vll 

Rule g .-After the word present m the further hue of rule 9 add ihe following — 
On the day on which the pUmt is adroiued.” 

Orokr IX 

Rule 13 —Add the following as second proviso to rule tj — 

Prov dec! also that no decree or order sliall be set as de under this rule nearly 
on the groun 1 (hat there has been an irregularity in the service of the summons 
f the court s sat sdeef tbit d e Jefendini v^s iware of the date of the hearing m 
sulTc eni lime (o e able h m to -ippear and aiis »«r the plamiifl's claim Substitute 
decree or order for decree vherever ih s word ocenrs in rule 13 
Orpkr Xll 


u e 10 lo ung as suti role/.ai — 

(2) A decree or order passed under this rule 
notwithstanding that other ques/itujs between the 
m the case 


’’SC occurs substitute 
a the following — 
own motion give 
/ nk just 

may be executed at any time 
parties stiff remain to be decided 


Orber KIH 

‘ ‘he following shall be added as sub rule fa) — 

(3) The High Court of Judicature at Rangcon directs that such lists shall be 
prepared in Form which will be given free of charge to parties wishing 

to tender documents m evidence 


« tb rules (3) (4) and fs) — 

'•e adm tied on behalf of the 
jvj which they are admitted 

thus A B C etc and the docuraenw admiUed on behalf of the defendant with 
figures thus i, 2, 3 etc 

(4) When a number of documents of the sinie nature are admitted as for 
example a ser es of receipts for renr He whole senes shall bear one number or 

capitaUetter, a small number or small leiter being added to disimEuish each oaoer 

of the senes “ 
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(j) E\ery document or admission shall be entered in a list lu Form ^ 

General 25 

prepared by the Bench clerk and signed by the Judge 

To Or XIlI, r 5 sub rule (3), the following shall be added — 

A note of the return should be made m the list in Form — 

General 25 

To Or XIII, r 7, sub rule (2), the following shall be added — 

Who shall gne a receipt for them m column 6 of the list in Form . 

General 25 

In Or XIII, r. 10 sub r (3}, shall be re numbered as (5) aud the following shall 
be inserted as sob rules (3) and (4I — 

r the record, it shall do so by sending a 
cord IS required No summons to produce 
Keeper, Ch ef cleric, or official of any Court 

U) Whenever a Judge send*- for the record of mother suit or case, or other official 
papers, and uses any part of such record or papers as evidence in a trial before him, 
he shall direct that an authenticated copy of the part so used shall be put up with 
the trial record , and shall further direct, at the expense of which party such copy 
shall be made 

lo Or XIH, the following shall be inserted as rr to and to B ~ 

to A Exhibits with their accompanying lists, shall not be filed with the record 
until after the termination of the trial 

IQ 13 If any exhibit included m the inj-x of contents of the trial record 1$ with- 
drawn after mdgment the fact should be noted m ilie column of remarks of the index, 
and It should be stated whether a copy has been substituted or not 
Order XVI 


parly— 

die travelling and other expenses, 
of a Government servant wno may be required to b» summoned at the instance 0/ 
Government to give evidence m his ofncial capacity , 

(b) the amount to be paid into Court for ihe travelling and other expenses of a 
Government servant whose salary exceeds Rs to and may be required to be summon 
ed at the instance of a party other tlun the Government to give evidence in his 
official capacity m a Court situate at a distance of more than five miles from his head- 
quarters shall be equivalent to the travelling and halting allowances admissible under 
tne Civil Service Regulations 

In . . — . 

Su es of witnesses, 

in Co small Causes of 

Rangi 

Oi re to and froai 

the C ^ . , been performed 

by rail or steam boat, actual travelling e\pen$es up 10 a limit of Rs 2, a Hay by boat 
and of four annas a mile by road , an I an alio vance for each day's absence frona 
home of ten annas to those who are residents of places other than ihc place where 
Court IS held and of eight annas to those who are residents of the place where the 

Court IS held 

(2) Pet/y village officers — The same rates as above for ra Iway or steam boat fare 
or actual travelling expenses by boat or road up to the limit of Rs 2 a day by boat 
and of four annas a mile by road ,and an allowance for each day's absence from 
home of fourteen annas to those who are residents of the places other than the place 
where the Court IS held, anil of twelve annas to those who arc residents of the place 
where the Court is held 

(3) Persons of higher nnks of Itf 
men an I Hta i men of Circles — Second 
the Court , or where the journey co 

boat, actual travelling expenses up to a limit of Rs 4 a day by boat and annas six 3 
mile by road , and an allowance not to exceed except m special cases, Re 1 S-o per 
each day s absence from heme 
ecu Vol. I— tt 3 
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’ f ihe person on whom the 

jrocess server ao affidavit 
cess server the said person 
attached to the summons 

fa) When a process is forwarded for service oy one i^ourt m Burma to another 

" •'rocess isto be served IS not 
onncction with whiclt the 
, affidavit or deposition of 

. rsoo to be served on his 

IS issued, 
on whom 


(4) When the summons his been returned by the piwess-secvcr ' *7. 

1 dedirai on of due service or of faiJute to serve shall be recorded m Form, Cnil 

47 and sent with the summons to ihe Court by which u was issued 

Rule 25— In rule 25 the words ‘may be addressed" shall be subsmuled lor the 

words shall be addressed " 

ajA ^After • 

ajA Whe 
Province of But 
ofservee send 

he ts res d ng or carrying 01 
signed by die defendant or 

refused service may be deemeo oy i «. ^ » ‘ 

proof of service therwoi ' 

ORDER VU 

Rule 0 —After the word present ’ in the further line of rule 9 add the following 
On the day on which the pUtnr is admitted ** 

Order JX 


10 ue 
endant 
a faett 


Order xH 

titute 

)">! _ 
s«ch . S'”' 

Add ihe following as sub rale {2} — * 

<2) A decree or order pasted under this rule may be executed at any time 
notwithstanding that other quesuons between the parties stiU remain to be decided 
in the case 

Order XIII 

To Or XIH r 1 the following shall be added as sub-role (3) — 

I3) The High Court of Judicature at Rangoon directs that such lists shall be 
prepared in Form which will be given tree of charge to parties wishing 

to tender documents in evidence 


f the 

P*^ _ , iitied 

thus A B C etc and the documents admitted on behalf of the defendant with 
figures thus 1, 7, 3 etc 

(4) When a number of documents of the same nature are admuied, as for 
example a ser es of receipts for rent, the whole senes shall bear one number or 
capiul Utter, a small number or small letter being added to distinguish each paper 
of the series 
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(S) Every document or admis»toii shall be entered m a list in Form . , 

•' General 35 

prepared by the Bench clerk and signed by the Judge 

To Or XllI, r 5 sub rule (3), the following shall be added — 

A note of the return should be made in the list in Form — 

General 2$ 

To Or XIII, r 7, sub rule (2), the following shall be added — 

Who shall give a receipt for them in column 6 of the list in Form 

^ ^ General 25 

In Or Xni, r 10 sub r (3). shall be re numbered as (5) and the following shall 

r the record u shall do so by sending a 
cord IS required No summons to produce 
Keeper Chief clerk, or official of any Court 
(4) Wheneter a Judge send® for the record of mother suit or case, or other official 
papers and uses any pan of such record or papers as evidence in a trial before him, 
he shall direct that an auihenticated copy of the part so used shall be put up with 
the trial record , and sinll further direct, at the expense of which patty such copy 
shall be made 

to and 10 B — 

» shall not be filed with the record 


to B If any e^hlblt included m the index of contents of the trial record is with 
drawn after judgment the fact should be noicd m the column of remarks of ihe index, 
and u should be staled whether a copy has been subsiiiuted or not 
Order XVI 

In Or XVJ add the following to r a (t) — 

Provided that in cases to which Government is a party- 

fa) no payment into Court wiU be required for the travelling and other expenses, 
of 1 Government servant v 10 may be required to b* summoned at the instance of 
Government to give evidence in his official cipaciiy , 

(b) the amount to beptid into Court for the iravellmg and other expenses of a 
Government servant whose salary exceeds Rs to and may be required to be summon 

nt to give evidence in his 
five miles from his head 
vances admissible under 

In Order XVl, r 2 the following shall be subsu'uled for sub r (3) — 

Subject to ihe provisions of sub r (a), travelling and oiher expenses of witnesses 
in Courts of Small Causes of 

Rangoon. 

Ordma _ fare to and from 

the Court by the lo vest class , or where the journey could not have been performed 
by rail or steam boat, actual ira^elhng expenses up to a lim t of Rs 2, a day by boat 
and of four annas a mile by road , an! an allowance for each day s absence from 
home of ten annas to those who are residents of places other than ihc place where 
Court is held and of eight annas 10 those who are residents of the place where the 
Court IS held 

(2) Petty viUagt ejjictri — The same rates as above for railway or steam boat fare 
or actual travelling expenses by boat or road up to the limit of Rs 2 a day by boat 
and of four annas a mile by road • an 1 an allowance for each day’s absence from 
home of fourteen annas to those who are residents of the places other than the place 
where the Court is held and of twelve annas to those who are residents of the place 
where the Court is held 

(3) Personsof higher rinks 0/ hfe such as CUrks, Trides fieopie, VtUii’t Heit 
nun ani Heat tnenof CiriUs — becond class railavay or steam boat l^are to an! fiuiii 
the Court, or where the journey could not haxc been performed by rad or iteaiu 
boat, actual traxclhng expenses up 10 alimit of Rs 4adayby boat and anna* *1* a 

imlebyioad and an allowance not to exceed except in special cases, Uc i 8-0 per 
each day s absence from heme 
ecu Vol. I— ti8 
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{<) Petioas o( Stipenor R ulk — The aciual sum spcat in triv'efling to incf Trom 
the Court with an nlJovatice according to circumstances not to e\cceiJ except in 

home 

, ■ ; • such as itcim or La‘v — A special 

. ■ ■ the above, a lodging allowance not 

, fsofls tn class and i^s. 3 Jor persons 
in classes (t) and (5) way ba alio ved for cicli night necessarily spent away from 
home if the Court is saiis^ej that tbs witness liis fo pay /or his night's lodging 
When an amount exceeding this scale is sanctioned as a special case, it shall not 
cvcced the aciu:il amount spcat 

Provided that— , ^ 

(fjt A Government servim nbose salary exceeds Rs to per mensem giving 
evidence m his official capacity m a suU to which Cos eminent is a party . — ■ 

(<j) iihen gmng evidence at a place mare than five miles from his headquarters 
shall not receive anything under these rules, but shall be given a certificate of 
attendance i >. j 

iP\ when giving evidence at a place not more than five miles from his head 
quarters, shall, in cases wierc the CoJri coasiJers u necessary, receive under these 
rules actual tr-tvellmg expenses, but shall not receive subsistence, special nr expert 
allowances 


IS a parfi 
ToO ■ 

“Prot 
Witness 
CO such { 
pleader 
m such u. ~ 

were the offi er of ihe Court ivhoae duty 
To Or 


jamoiu for service Ott a 
party may be delivered 
i by such party or bis 
3of of service shall apply 
ileader to effect service 
t IS to etiect service of summons 


XVJ r 9 the /oDoiwo^ shall he added — 

I , »tmm/>nM IS a public officer or servant of the Railway 

• the witness an 
to arrange for 

Order XVlJl 

Rule 2 — Add the /ollowifjg as a proviso lo sub rule (s) 

Provided ilijf (he court mjy tn its cfi»(-retion call upon the orher nir, . 
pro.tea under lb, s sab rule opun ,he evidence for ,he p»rt? bnlVnu hfSb? 
begin 15 compleie i( ,i coosiler. ibal tire o be, pxny ° 

proceediug nud .b„ unnees.,,, ,b' „'i,f « 

The ftUowing shall be subjr, lined for r s of Oriter Wm — 

. b witness shall be 

y Or tn the pre 

. ' ordinarily m the 

completed shall 
Judge may direct 

Ills own presence ” “ be read over in 

Sucb persoa shall after reading ov«- the deposition to the isithess aooend •, 
certificate at the foot of ihe deposinon f>im as follovs -- ” append a 

Red over . , 

iSSpSSi 

edged correct 


(as the case may be) and acknow- 


Sigaatare 

r . V , i»f»rpreffrorCferi 

The Judge shall, if jieccssjr>, corrm the depositum and shall sign it 
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.. )vernmeiit, and it is found 

^ ^ . c j I » ordinarily 

not exceeding Rs 2^(»r as the Court may fix The fee shall be advanced by 
the parly at whose instance the interpreter ts requircdi and shall be treated as coats 
m the case All payments oi interpreter's fees shall be made through the Court and 
duly entered m Baihfls Register II 

Rules — Rule 8 shall be deleted Rule 14 — In sub rule (i) for the words “ihis 
order” the words and figures and Rules 13 shall be substituted 

Order XIX 


nould first 
declarant 
lint Then 

the declarant should sigfl ibc affidavit, and lastly the officer admmislering the oath 
should siga and date it 

5 Rvery affidavit to be used m a Court of /uslice should be entitled ' In 

the Court of at / naming the Court If there 

IS a case in Court, the affidaait m support of or in opposition to an application 
respecting it, must also be entitled *ln the case of ’ 

If there IS no case in Court, the affidavit shout* be entitled 'In the m'ittcr of 
the petition of 

6 Every affidavit containing any statement of facts shall be divided mlo 
paragraphs, and every paragraph shall be numbered consecutively and as nearly as 
may be, shall be confined tf» a duiuici panion of the subject 

7 Every person other than a plaimifT or dcf-nliut 11 a suit m whrh 
an application is made, mah ng an affidavit shall be described m such a manner 
will serve to identify him clearly that is to say by the statement of Ins full name 
the name of his father, hiS profession or trade and the place of bis residence 

8 When the declarant m any affidavit speaks to any fact within Jus own 
know edge he must do so directly and positively, using the words ‘I affirm’ (or 
‘ make oath’*) and say’’ 

g When the particular fact is not within the declarant's own knowledge, but 

e declarant must use the 
add) , "and verily believe 
received such information 

, ts or copies of documents 

procured from any Court of Justice or other source, the deponent shall state what 
IS the source firom which they were procured and his information or belief as to the 
truth of the facts disclosed in such documents 


wrillen, or appears to the Commissioner to be Uhicraie or not fully to under- 
stand the contents of the affidavit the Commissioner shall cause the affidavit 
to be read and explained to him in a language which he understands If it is 
necessary to employ an interpreter for this purpose the interpreter shall be 


be guided by the provisions of the Indian Oaths Act, 1873 
Order W 
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To Or XX (he follouinj; shnll be acWciI as rr 2 i and 23 — 

3J As soon as tbe dccice of •» Court of first irstance In a suit relaiing to land 

m a district in v\hich iherc IS a Land Records establishment lias become final, or 
if the decree Ins been appealed against, when the decree .n appal 
has become final, ami the imettsl of any parly to the suit m any land 
included in the surtcy has been aficcicd thereby, the Court of the first 
shall certify the luiure and extent of such change of micrest in each plot of land 
m suit 10 ihe Superintendent of Land Records of the district in which the land 


presiding ofriccr of ihe Court 


■ ' by the 


•c is sent for execution is 
■ 'd the decree such transfer 

the diary of the execution 

proceedings 

Rule 6— To rule 6. the folloiving proviso shall be added, namely . 

'■Provided that where a transfer is eflccicd under ihe proviso to rule J it shall not 
be necessary to send the above documents " 

Rule lo— To rule 10 ihe following shall be added — 

Ai ihe nine of prcseniing ihc applicaiion lor execution or at ihe time oi admission 
thereof ihe liol ler of a decree nia>, ifhe wishes deposit in Court the fees requis te 
for all necessarj proceedings tn the execution '* 

fn Or XXI, ihe following shill be inserted as r to A i. r 

to A If no appliuaiioii is made *»y the decree holder within six months oJ 
the date of the receipt of the pipers ihe Court shall ^return them to the Court 
which passed the dccr(.e wiih a ccriificate stating the circumstances as prescribed 
by s 41 

of a decree relating to 
• • >urvey and the decree does 

not foiiiain a plan of the ptoperiy or / r execution of decree by the attach 
nicttt ami sate of such proptny ihe application most be ncconipanied by a 
certified exiracc from the la Au/'> or lown map with the boundary of 

ihe Uni II quest on market «v ih a Jisunctive bulujr The particulars 

specified ni ihe a inexed ■ is met o is whiOi have b'en issued regarding 

ihe filling lip of /onus of process concerning immoveable property, must 
also be fotmshed so fir as the> ire noi. giv^awitlw plaw In aUecaseofovhtr 
moveable property a phn IS not required but such of the particulars m the annexed 
instructions as can be given must be supplied — 

1 If ihe pTopeti) to be sold is agriculiural land winch has been cadastraHv 
sufve>ed and of which survey map exists, the area. A'twn number latest holding 
number (d diftcrcni binds of holding c g nc« land and garden holdings are 
numbered m different senes the Lind of ho’ding must be stated) field numbers 
<vf Uae pioperiy docs not coincide with one complete holding), year of A'a>m mao 
from which ibe holding nurnber IS taLen, and revenue last assessed udom the land 
roust be gueo. 

In the ease of other agricultural land the area and village tract wtibm which 
It falls distance and direction from nearesi town or village and boundaries should 
be specified 

3 In the case of land m large towns the area, block or quarter name or number 

the lot number (if there are separate senes of lots, the senes should be stated and 
where the land forms part only of a lot, parucuUrs regarding that pan) the holding 
number in ihe latest town survey map if any. and years of the map, the rent or 
revenue last assessed on ihc land, roust be given 

4 In ihe case ol buildings situated in Ihe large town when the land on vvhich 
sucb buiWmgs stand is not affected, the name or number of the street or, if the 
sirect has neither name or number, the quarter or block name or number, the 
number of the building in the street or jf It has no number, the lot number, must be 

given 
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S In the case of immoveable prooerty situate i in a small town or \ilht,c, such 
of the particulars in paragraphs 3 and 4 above as can be given should be given 

ciial and aj,c of 

_ a _,P^_bc specified 

(:) The costs of the certified extract shculd be reeVoned in the costs of the 
application 

Rule 16— For the first proviso to rule 16 the following shall be subsiiluied 
namely — 

“Provided that, where the decree or such interest as aforesaid has been irans 
■ all be given to the transferer , 

the trinsfer is ^Icd wjilt the 
ourt has heard his objections 


nejead the words 

, ' * „ nvmely — 

and a day shall also be specified oa or before which it si all be returned 10 
the Court 

Rule "6— In sub rule (3) of rule .6 for the word mav ihevorls .ball’ unless 
suffiaeni cause is shovn to the contrary shatl be subsi utc 1 

Rule 31— 'In sub rules (:) and (3) of rule 31 for the words s v monil s the vorls 
three months shall he subst uied 
The following shall be adde I as sulvru e 4) of rule 31 — 

U) The Court may on appUcat on extend the per od of il rcc nion hs men 
tioned m sub rule (2) and (3) «o such period not exceeding s x mo tlhs in the whole 
as It ma> thinh fit 


38A The actual cost of conveyance of a civil prisoner shall be borne by the 
Court ordering his arrest or requinng his attendance at Court, as the case may be, 
and shall not be charged to the judgment creditor 

In Order XXI, rule 39 the following shall be inserted as sub rule (aA) — 

2A When a Civil prisoner IS kept in confinement at the instance of more than 
one decree holder he shall only receive the same allowance for his subsistence as if 
he were detained m confinement upon the application of one decree holder Each 
decree holder shall however, pay the full alio vance for subsistance and when the 
debtor is released the balance shall be divided rateably among the decree holders, 
and pa d to them 

In order XXI following shall be inserted as rules 45A and 4SB — 

4^A (1) Before issuing a warrant for the attachment of moveable property 


(2) In sending the warrant for cxecuiiov to the Bailiff the Court Clerk slnll 
certify at the foot of the warrant that the receipt i,ramed by the Bailiff fjr ihc nctc» 
sary fees has been filed 111 the record the BaiUlT shall then endorse rn ilc .varni i 
the name of ihc process server lo whom u is issued for excrui m If a (emt >f-,rv 
iconisem property >v<r«crttif| 

state in his temporary p-cn • ^ I ar 1 the 

date from 

(t) At the lime of granting the tccc pi in Form 


(t) At the lime 01 graining nit ^ ^ , 

by the dccrccholdcr as rcquircl by sub rule (1) xU f , 7 %%|( 

the lover portion of the form the date on vhich ihe fee* , , j * IH .. 


made 
;c m 

tluus^ed. 
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«-arninj the decre^bolJcr that the propeiiy wtH oot be Vep: ucdcr attachmcat after 
that date, unkiS further fees are piiJ before that date. 

If the futifer fees required are cot paid, the attachmcat shall cease as soon as 
the period for which fees haae already beca paid exp res. In such a case the amount 
paid prior to ihe cessation of the attachment shall not be allotrcd to the atiachias 
dcacc holder as costs. 

(4) The pajmeni of fees under sub-rule (ij shall be made m cash to the Baihff 
and the ainojitt shall at once be entcr^ n Bailid's Regis cr Xo If The Court 
Clerh shall on receipt of the BailuTs achoottledgmcat tFonn 15) die it m the record 
and raahe an cntr> to that crfect ta the dutj 

Temporarj peons einp'oj*ed for the custody cf attached property shall be 
remunerated at the rate proiided for in r ijofthe rules regarding process senmg 
cstaWijl mcnt«. prooded that the total rcmuneraiioa disbursed shall m no case 
exceed he amoant of the process fees actually patd under the foregoing sub-rules 
Per-ni cm peons shall bs prcsamcd 10 be rerooncrateJ at the same rate as 
temporan neons, bat if the seivices of the former are utilised, the fees paid shall be 
credited d re,.r mio the Treasury to * Process Serxers’ Fee* — *’ *XVI\, Law and 
Justice — CouMs of Liu" — ‘Court Fee* realised m cash " 

(6) The remaneriiioa of temporary peons employed to tahe charge of attached 
ptopeii'. shall bt paid direct b> the BaihrT to them on the order of the Judge 
Befoi 
the retv 
be paid 

^pasns xvid iln all atioims preitously drawn ha\e been disbursed 10 the proper 
persons 


(?) \N*hen the order hts been signed ly the Judge, the manej shall be disbursed 
by the BailitTai once to the peon or peons concerned, whose achsonledgment of 
receipt ihxU be t-then lO Bail Reeisier » If. houcNtr, the amount has been 
transferred to Haihffs Rej^is er 1 the Bailiff shall draw the amourt necessary for 
payment from the Tfc.i»uri ts if ii were a re-payroeai of dcpo*it mi shall then 
disburse ihe moant di.e 10 tht peon or peons concerned, whose acknouledgnieat of 
re<.cip{ shall be take 1 in QailifT* Register t 


(V NS hen the XII 1 hnicnt i» brou,.ht loa close or has not been effevted if ihe 
Judge nnlv 1 y e ii«. of oU ig ihe amount paid in and properly chari. cable 
for pcoxs I 1 0 c 1 al tt 104)11 the fees a,.(uall) paid under sab-rr t and 3 exceeds 
the total a n ■> I iV » har^eto’e iw fieon* intludjig the tcnoijot 0/ the tist pay 
menis, he si iIi .. le i il s the ev-es be refunded to the paver 

(o' The 5oJt.e *1 all in all ti»es in «hi h a refund i» to be made, is*ue to be baihff 
an order t t.o v ot «b h *haH be placed on ihe record to make sucii refund 

If 3 soin lent pan 01 lU the anouoi pud bt ibe decree-holder 10 pat such refun,^ .« 
in the hand. 01 ihe Ba.lirt ,hai cSvcr shall nuke the refund if 

prescribed m h s Reiner U t-r rcMMaem'X. If the am^iut ha. been credited imo the 
Treasor, be sbjl) prejaee e liil & ihe .n»e.o, lo be rtfe.rfert ihl 
tttasary farm aid shall ’ * jr^crioca 

ca>e in the same way a . ■ . - . ' _ 3rd of the 

Signing the refund order, ■ . , , vf® 

for reJunJ by crtaifiining • • . . , . araiiabJe 

by the Judge mil be ip ... ^ e^ 

«lteTreas;.lorSbb-Teease.J - e.e.eui „ ,o, jaj-aem 


'■ Or the aitachmeni 

* • ■ mg decree holder 

, , . ' , . ’ , ’ , '“vacuejcni other than the 

pay of peo-s emp oyej to take charge of ik for such pennd as the Bailiff may think 
nt 

The cou.iaqt.es oa ousht be far example, (a) rent of building la 
which to Store attacheJ Lrniture, (b) cost of cotveyteg ibe aiiached propeny Icom 
the place of attachment to Cosrt or to a secure place of csis ody, (c) cost of feeding and 
tending lite-suxk, (J) cost of proceedings 10 the place ofaiiachn.cat to sell pensh- 
ab'e property. 

(2) If t^c attaching decree holder fails to coin,d} mih the Bailid a reqmsmon 
the warrant s'-all net be issaed 
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(3) Sums ihus deposited slull be entered m the BaililT’s Registers I and II and 
and re-pajments thereof shall be made accordint; to existing orders. A receipt for 


be present, the option of having 

where, on condition that a shuabe place Par its safe custody is duly provided. The 
option so given may b* subsequently withdrawn by order of the Court. 

Where the attached property consists of cattle these mav he emnlnved sn fir 


attaching officer. o - — r— 

■ thwith report to the 

rop^rty seized 

• of property without 

nicer shall receive the 
orders 

• )t by the Uailiff, on 

by the Court It the 

. . , , ■» the Court piemtses, 

or m the persona) custody of the Bailiff, he may subject to the approval of the 
Court, maVe, such arrangement tor IIS safe custody under his own supervision as 
may be most convenient and economical 

(10) If there be a cattle pound mainiamed by Government or any Local authority 
in or near the place where the Court is held, the Bailifl' slnll be at liberty to place 
in it such attached live*stocU as can be properly there kept in which case the 
pound keeper will be responsible for the property to the Bailiff and shall receive 
the same rates (or accommodation and maintenance thereof as ate paid m 
respect of impounded cattle of the same description 

7u) Whenever property IS attached, and any person ottier than the judgment- 
• y part of it, the officer shall nevertheless, unless 

the attachment of the property so claimed, 
the claimant to prefer his claim to the Court. 

(12) If the decree-holder shall withdraw an attachment or if it shall cease 
under sub r. (2) or (4). the Bailiff's officer shall inform the debtor or In his absence, 
an adult member of his family that the property is at Ins disposal 

(13) if any port.on 0/ the deposit made under sub r. (i) or (4) remains unex* 
pended it shall be refunded to the decree-holder in the manner prescribed for such 

* * ’ 1 ■ , ■ difference between the cost of attachment 

. • costs referred 10 in r. 45 A) and the sums 

shall, unless the difference is due to the 
the sale proceeds of the attached property, 
from the attaching decree-holder on the 
' i still a deficiency, the amount shall be paid 

Rule 46— Sub rule {3) of rule 46 shall be deleted, 

i ' 1 other 

I to any 

nd fer 

In sub-clause (n) of clause (^) of sub rule (l) of rule 53 for the werds “its own” 
the words * the attached" shall be substituted. 

To Sub clause («^ of clause (^) of sub-rule (1 ) of rule 53 the following shall be 
added namely . — 

■‘With the consent of the said decree-holder expressed in writing or with the 
permission of the attaching Court.*’ 
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Ii3 sub rule (6) of rule S3 for the words 'iftcr receipf of nonce ibcreof' ihe word 
'wiih the knowledge thereof ' shall be subsmuled 

Rule S^— To rule 54 the lollowmg shall be added as sub rule (3), namely — 

''(3) The order of attachment shall take effect, as against transferees without 
consideration from the judgment-debtor from the date of the order of attachment, 
and as against all ojher persons feom the date on which they respectively had 
knowledge of the order of attachment, or the date on which the order was duly 
proclaimed under sub-rule (2) whicbcver js the earher " 

23 In Or XXI, the following shall be rnsened as f 57 A — 

57A A judgment-debtor may secure release of his attached property by giving 
security to the \alue thereof 10 the Court, 

Rules 63 A to 63 G -The following rules and heading shall be inserted after 
rule 63 ~ 

Garnishee orders 

63 A Where a debt has br^’n ainched under rule 46 the debtor prohibited 
under clause (i) of sub rule (1) ol » 
the amount of the debt due 
payment shall discharge him as - - 

the same , , , , , 

63B Where a debt has been attached under rule 40, and the garnishee docs 
not My the amount nf iho iJebt into Court m accordance wi h the foregoing rule, 
tbe Court on the appl • • '' 

calling upon the garni 
not pay into Court the < • 

as may ?je suffic ent * 

ronv of such notice - ' 


cr toe K '» - 
may issue against 


the' garnishee 


(a) If the gaiQishee a| 
dispuis his liability to pa 
*ks aforesaid, may order vt 
liability be tried as thou 
such issue, and upon the 
nonce as shall be just 


1 upon such 


63 D Whenever u 
ilip garjiiAhee jixas }he 
person has a hen or ^ 

penoa to appear and state the nature and particulars of his claim if 1 
debt and prove the same if necessary ’ 

’T""® 1?™“ ■‘“<1 »”I of'er psrson who mav snb^f- 

quenOybo -.tderedco oppear,__or m ihe case ot such Ih.rd or oilier So 

in the 

le Court si all think upon term, to 
If any or such third or other 


63F. Payment mat 
with any order made 
the judgment debtor an 
amount paid or levercu, 
revised 
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In Or XXI, the following shall be substituted for r 65 

65(1) Sales shall be conducted by the Bailiff or Deputy Bailiff, but the duty 
may be enttusted to a process server when the property is moveable property not 
exceeding Rs 50 m value, and when m the opinion of the Co'Ut, for reasons recorded 
m the diary of the case, the Bailiff or Deputy Bauiff cannot personally conduct 
the sale 

(s) Subject to the terms of the proviso to r 43 and of r 74 some one day m 
each neek shall be set apart and regularly observed for holding sales in execution of 
decrees , and some M ell known place in the siciDity of ihe Court house or the public 
bazar shall be selected for the purpose 

(3) Subject as aforesaid, and unless the Court is of opinion that for any special 
reason a sale on the spot nhere the property is attached or situated will be more 

, ovcable, 

I ^ _ iiid any 

changes therein, shall be reported for the information of the High Court 

(4) The following scale is laid down as to the amount which may be deducted 
from the proceeds of the sale of property sold iii execution of the decree, as the 
expenses of sate and pud to the olBr'cr conducting Ine sale under the orders of the 
Court as his authorized commission — 

When the proceeds of sale do not exceed Rs 500-5 per cent 

Where they exceed Rs 500 and do not exceed Rs 5,000 — 5 per cent on the first 
Rs 500 and a per cent on the remainder 

Where they exceed Rs 5 000— at the above rate on the first Rs 5,000 and i per 
cent on the remainder 

The calculation of the commission shall be on the whole amount realised in 
pursuance of one application for execution 

(5) Subject to the provisions of sub-rule (13) of rule 4tB no further sum beyond 
this auihonzed commission and the cost of conveyance of property to the place of 

of rule 

V - - w— - / u fee 

in respect of any sale or property (mortgaged or otherwise) held in execution or 
pursuance of any decree or order of the Court directing or authorizing such sale 
then that alloned by sub rule (4) above 

• tered in Register II and in Bailiffs 

• e added at the end of sub rule (z) — 

-y m the case of moveable property 

not exceeding Rs 350 m value 

Rule 6g— In sub rule (2) of rule 69 for the ivords ‘ seven days ’ the words "thirty 
days shall be substituted 

Rule 72 In sub rule (2) of rule 72 for the words ‘with such permission' the 
the words ‘the property’ shall be substituted Sub rules () and (3} of rule 73 shall 
be Cancelled, and the figure and brackets* (2)* occuring at the begining of 
sub rule (2) shall be deleted 

In Order XXI, the following shall be inserted as rule 81A 

81A Whene\er guns or oiher arras in respect of which licenses have to be 

sold by public auction in 
5 due nonce to the Magis* 
rchasers and of the time 

_ - ^ _ • ■ uch arms, so ll it proper 

steps may be taken by the police 10 enfore the requirements of ihe Ind>an Arms Act 

Rule 90 — In order X\I| for the present proviso to rule 90 the following shall be 
subsinuted 

“Provided that no application to set aside a sale shall be admitted unless— 

(a) It discloses a ground which could not have been put forward by the applicant 
before the sale was conducted, and 

(b) the applicant deposits with his application the amount meniioned m ihe sale- 
warrant or an amount equal to the amount realised by the sale, whichever is 
less , and in case the apphcaiion IS unsuccessful the costs of the oppa^ice parties 
shall be a first charge on the amount so deposited 

C C H.Vol I— ii 9 
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In s«b nile (6) of rule 53 for the ivords ‘ ifter receipt of notice ihcreor* the word 
‘ivith the knowledge thcreor* shall be substituted 

Rule 54— To rule 54 the Jollo nng shall be added as sub rule (3), namely •— 

•'(3) The order of auachmcni shall take effect, as against uansfetees 'Ailhout 
coQSideration front the judgtncnt»debtor from the date of the order of aitachmenf, 
and as against all other persons from the date on which (hej respectively h^d 
. jrt ubich the order was duly 

^ * r S7A ~ 

S7A a judgment debtor may secure release of ht» awaclied property by giving 

security to the %alue>heTfcOfto theCoun, . „ » . 4 

Rules 63 A to<S3 G -The following rules aod heading shall he inserted alter 
rule 63 — 

Gamshee orders 

* ohibited 

' , . ■ • lay pay 

. nd such 
receive 


thewme untl^r oifc a 6 and the garnishee does 

not pay 

ihe Coui * • ■ 

calling • 

as may be sutTiccnt to satisfy the decree together with the wsts of evecmion A 
copy of such nonce shall, unless otherwise ordered b> the Court, be served On the 
(udgment debtor , , , v, j 

63 C (i) If the garnishee does not pay mto Court the imount of the debt cue 
from him 10 the ju<Jj,meiit debior or so much thereof as m\y be sufficient to satisfy 
the decree and the costs of etecuiion and yf he docs not appear in answer to the 
notice issued under rule fjH or does not dispute bis habUuy to pay such debt 
to the judgment delnor then the Court m>v order the gtrnisliee to comply with the 
terms of such n&\ cv an t o 1 such order execution may issue against the garnishee 
as thoufeli such order were i decrc'' against him 

If the gat iisbcc appears in answer to the notice issued under rule 03B and 
dispute his i ahilii) t j pay the debt aiiachcd 1)10 Court instead of maktng aw order 
asafmesaxl may order d at any issue or question necessary for determining lus 
Itahiht'i be tried as though »t vere an issue in a su t. and may proceed to deterenme 
such issue an I upon ilie deter nmation 0/ s teb issue shall pass such order upon ihe 
notice as shall be jusi 


63 P Whenever 10 any proceedings under the forego nj rules, it >s aJ}f<^eJ hv 
\5ie garmshte \haa xhe debt ailaidied belongs lo some third person or that any ilurd 

person has » 1 en or charge upon or interest in it. the Court may order such third 

ptTson to appear and %\M vhe nawit and patr«ta\an ofhis cUitn. it ao\ unon such 
debt and prove the same if necessary ^ 


63E After hearing such third person and any other person who may iubse- 
q^uemfy be ordered to appear, or tn the case of such third or other perfoi not 
appeanog as ordered the Court may pass such order as is prov.ded m the 
foregoing rules or make such other order as the Caurt shall think upon terms to 
alt cases with respecuo the lien, charge or lOfcresi if anj or such third or other 
person, as shall seem just and reasonable 


63F. Payment made by or levied by e*ec«tion upon the garnubee in accordance 

with any order made under these roles shall be a valid discharge 10 him as against 

the judgment debtor and any other person prderd to appear under these rules, for the 
amount paid or levered, aitbough snda order or ibc judgment may be set aside or 
revised 


65G . ■ . 

S otng r ■ 

be m ■ ' ^ ^ 

unless otherwise directed, be retained out of (he money recotered by him under the 

garnishee order and in priority to the aiDoutii of his decree *’ 
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In Or. XXI, the following shall be subsUtuted for r 65 

65(1) Sales shall be conducted by the Bailiff or Deputy Bailiff, but the duly 
may be entrusted to a process server when the property is moveable properly not 
exceeding Rs 50 in value, and when in the opinion of the Court, for reasons recorded 
in the diary of the case, the Bailiff or Deputy Baniff cannot personally conduct 
the sale 

4*1 ame one day in 
in execution of 

, . . jC or the public 

for any special 

reason a sale on the spot uhere the property is attached or situated will be more 
beneficial to the judgment*deblor, all properly whether moveable or immoveable, 
attached in execution of the decree shall be sold at the time and place selected 

The day to be set apart and the place selected for holding the sales and any 
changes therein, shall be reported for the information of the High Court 

U) The following scale IS laid down as to the amount which may be deducted 
from the proceeds of the sale of property sold in execution of the decree, as the 
expenses of sale and paid to the ofR'^er conducting Ine sale under the orders of the 
Court as Ins authorized commission — 

When the proceeds of sale do not exceed Rs 500- 5 per cent 
Where they exceed Rs 500 and do not exceed Rs 5,000 — $ per cent on the first 
Rs 500 and 2 per cent on the remainder 

Where they exceed Rs 5 000 — at the above rate on the first Rs 5,000 and f per 
cent on the remainder 

The cakulauon of the comtaission shall be on the whole amount realised iti 


4(B no further sum beyond 
of property to the place of 

(6) When a sale of tmmov<able'pr®P«riy is set aside under the provisions of rule 
92 (2) below no commission shall be paid to the Bailiff for selling the property 

(7) No officer of a Subordinate Court shall receive any larger commission or fee 
in respect of any sale or property (mortgaged or otherwise) held in execution or 
pursuance of any decree or order of ihc Court directing or authorizing such sate 


. • entered in Register II and m Bailiff’s 

: «ry 

In Order XXI, rule 66, the following shall be added at the end of sub rule (z) — 
Provided that no such nonce shall be necessary in the case of moveable property 
not exceeding Rs 250 in value 

Rule 69— In sub rule (3) of rule 69 for the ivords ‘ seven days ' the words “thirty 
days” shall be substituted 

Rule 72 In sub rule (2) of rule 72 for the words "with such permission’’ the 
the words "the property’ shall be subsuiuted Sub rules (;) and (3) ol rule 72 shall 
be cancelled, and the figure and biactevs ' (z)” occuring at ihe begining of 
sub rule (z) shall be deleted 

In Order XXI, the following shall be inserted as rule 81 A : — 


which licenses have to be 
sold by public auction m 
due notice to the Magis- 
■ • , chasers, and of the time 

and place of the intended delivery to the purchasers of such arm», so tint proper 
steps may be taken by the police 10 enfore the requiremcni«! of ihe Ind-an Arms Act. 

Rule 90— In order XXI, for the present proviso to rule 90 the following shall be 
substituted 

"Provided that no application to set aside a sale shall be .admitted unless— 


(a) It discloses a ground which could not have been put forward by the applicant 
before the sale was conducted, and 

(b) the applicant deposits with his application the amount mentioned m the sale- 
warrant or an amount equal to the amount realised by the sale, whichever is 
less , and mease the application IS unsuccessful the cosis of the opposite parties 
shall be a first charge on the amount so deposited 

C. C. H.Vol. I-n 9 



946 


TUB cons OP CIVU. PKX3CBOURB 


IRuies : App. VII 


Provided further ilut uo s'llc sh-ill te sei nsulc oij ihe {'round ol irregularity 
or fraud ualesa upon die facts proved llie Court is satisfied that the applicant has 
susnnied subsiautiaJ injury by reason of such itreguJarity or fraud" 

In Order XXI the following shall be inserted as rules 94A and 94B — 

94A A copy of every sale certificate issued under rule 94 shall be sent forthwith 
to the Sub'Registrar within whose sub district the /and sold or any part thereof is 
situate 

94B If in execution of a decree any interest m land is sofd, the 
addresses of the purchaser or purchasers and the interest ihereby acquired snail oe 
certified to the Superintendent of Land Records as soon 

firmed under rule ga (t) 

Rule 9S— For rule 93 substitute the following namely — 

’ 98 AVliere the court is satisfied that the rcsismnce or obstrucuon was occasioned 
wiihont any just cau>e by the jodgnieot debtor or by some other person at Iiis 

instigation or on hts behalf. It shaR direct that the applicant be put into possession 
of the property, and where the applicant is still resisted or obstmcieu 
m obtaining possession the Court may also, at ihe instance of the applicant or 0/ its 
own motion order ihe judgment debtor or any peraou acting at his instigation or on 
his behalf, to be detained in die civil prison at ihe cost of Government for a term 
which may extend to thirty days " 

Rule 9>— For the rule 99, tJie following shall be subsututed namely 

'99 Where the court IS not so satisfied it shall make an order dismissing tJiC 
application 

orobr xxm 

a8 Add the following proviso 10 rule J of Order XXllJ — 

Provided that before recording and passing a decree in a^ordance with an agree 
tnent, compromise or satisfacdon in a suit insmoied under the provisions of S 9 *, C 
P Code, the Court shall direct nonce reiurnable wuliin a reasonable titaa to be 
given to the Government Advocate, Burma or the ofitcer iviUi whose consent, the 
suit was instituted of the agreement compromise or satisfaction proposed to be 
recorded The Government Advocate or such officer as aforesaid may theieupon 
appearbefore the Courc and be heard in the matter of such agreement, compromise 
or satisfaction 

OStDFR XXV 

Tlte folto ving order XXV shall be substituted for the order XXV 
XXV 


Ccslt anif security /or arsis sn special gases 
\ 10 Where it any stage of a suit it 

or (when there arc more plaintilfs than 
of British India and (hat such plitnuff 

doei, possess any suffici^t immoveable yioperiy wiuiin Briiish Jiariia xi'iw •1 "t 
tne property in suu, ifie Court may either of us o>n motion or on the apy}'i<^‘ 
lion of any defendant order the plaiDufl or pJainiifL within a time fixed by it 
an ^'defe^ndam ^ payment of ail coots incurred and likely to be incurred by 

leaves Briiisli India under such circumstances as to aflfect reasonable 
probability that he w II not be fonhcoming whenever he may be called 
Km%?s^ub"r!iIe (0 of Brmsb India wiihm the 

^ .*u ^ applicanon ol any defendant in a sun for the payment of mooey 
jn which the plainiifF is a woman, the Court may at any stage of the suit make a 
like order if u is saiisfied that such plainttff does not possess any sufficient 
immoveable property within British [odia ^ 

2 Where, u is proved w the satisfaction of the Court that the plaintiff is 
deriving assistance from or is being maintained by a person vn consideration of a 
promise to give to such person a share la tlie subject matter or proceeds of the 
suit, or in considccauon of having ttaasfeired his interest m the subject matter of 
the suit, the Court may, either of its own motion or on the appUcatton of anv 
defendant . • ^ f 



Rules : App. VII] the Rangoon high court rules 


947 


(a) award costs on a special scale to be decided by the Court, and approxima- 
ling to ibe actual costs reasonably incurred by the defendant , 

(1) at any stage of the suit, Order the plaintiff, within a tune fixed by it, to give 
security for the payment of the estimated amount of such costs or such proportion 
thereof as the Court may think just 

3(1) In the event of security demanded under rule I or rule 2 not being furnished 
within the time fixed the Court shall make an order dismissing the suit unless the 
plaintiff IS permitted to wi'hdraw therefrom 

(2) Where a suit is dismissed i 

order to set the dismissal aside, • 

ihat he was prevented by any suffic 
the time allowed, the Court shall 

as (0 security, costs or otherwise as It thinks fit, and shall appoint a day for 
proceeding with the suit 

(3) The order of dismissal shall not be set aside unless notice of such apphea* 
lion has been served on the defendant 

Order XXVI 

The following shall be substituted for sub-rule (i) of rule 1 8 of Order XXVI — 
When a commission is issued under this Order the parpes 10 the suit shall 
appear before the Commissioner m person or by their agents or pleaders, unless 
otherwise directed by the Court within fifteen days 

To Order XXVI, the following shall be added is rules 19 to 26 respectively — 
Fees to Commissioners for local mvesiigation and Commissioners of par'ition, or 
to take accounts or for the examination of witnesses 

ig Civil Courts in issuing commissions will be guide I 1 >y the provisions of rule 
1$, and subject to ihe provisio )s of rule 23 will exercise their own judgment in fixing 
a reasonable sum for ihe expenses of the coninussio i 

20 Under Government of India Resolution in the Home Department fjudi 
cial No, to — no', dated the 2ist July, 1875), Judicial officers are prohibited 
from accepting any remuneration for executing commissions issued by Courts of 
other provinces 

2t It 18 to be understood that no part of the fee sent for the execmion of a 
commssion is to be accepted, either personally or on behalf of Government 
The execution of a commission is an omcial act which Judicial officers are bound 
to perform when called upon and is not work undertaken for a private body 

22 In all cases the unexpended balance, which remains after all charges have 
been deducted, should be returned to the Court issuing the commission 

23 The following fee, are to be allowed to the commissioners of partition or to 
take accounts, or for the examination of witnesses, namely >— * 

Commissioners' fees tar every effective meeting shall not exceed three gold moliUrs 
for the first two hours and one gold mohur for each succeeding hour 

Ttva XOTfmr/Va'iwrrtn-b iur ■aTSrrtnTfr>*rtnYtig vn w Wiwrm •afaiTMiV-'Mj 'ra i 
rant of an affidavit 

24 When under the orders of a Court m the Town of Rangoon, orofaDistnct 
Court, an oath on solemn affirmati'in IS administered to a declarant of an affidavit, 
It his request elsewhere thm at the Court, a fee of Rs 16 shall be paid by ihe said 
declarant • 

Provided that— • 

(a) the adminstraiion of the oath or of solemn affirmation cUewhere titan in Courts 
shall be authorized by the Court by order in wnting , 

(b) If more than one affidavit is taken at the same lime and place, the fee shall 
be Rs 8 for each affidavit after the first , 

(c) In no case shall the fees for taking any numlter of affidavits at the same time 
and place exceed Rs So , 

(d) In pauper suits and appeals, when the affidasit of a pauper is taken, no 
fee shall be charged 

25 Affidavits taken under r 24 shall be taken out of Court hours. Tlie fees 
shall be retained by the commissioner for administering the oath or solemn 
aflirmation 

26 No fee shall be charged for the admmis ration of an oath unicr the order 
of any Court other ihan those spect icl m rule '•4 
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Otder XXXU. 

Rulej. — For rulej. ibe follonttigruleshan be subsuiuted . — 


for the suit. Such list shall be m the form of an appjicaiioo duly verified and 
requesting that one of surh 

suit, and sha)! state for each o ‘ 

or declared by competcni a~.. — . , w — - o , , 

mmor. or a sirans'cr, and shaU give the address of each of such persons. obfained 


to be so aonointed 


eveept upon 
competent 
e father or 
no fiiber or other natural 
1 after hearing any objection 
notice under this sub rule " 


other na 
guardiar 
svbrth n 

Kufe 4 —■i' or tvw 

*’<i (li Any person who is of sound mmdandhas attained inajor/ty may act 
as next friend of a minor or as fiis guardian (or tho sun provided that the interest 


no person o'ber than such guat-dtan shall act as the next (fiend of the ttnuor, or he 
appointed his guardian for the suit unless the Court considers, for reasons to be 
recorded that u tf for the minor's welfare that another person be permitted to act 
Of be appoi ' . . , , 

(j) In Riaroian, the natural guardian of the 

minor, or the person in whose care the minor is, 

slvooW, subj«L . .. ^ ordinarily be appotated his guardian 

for the suit 

<A\ ^o person sflatt without hi$ consent he appointed his guardian fyc the suit 
isi Whfri" no ie nf ,i>^ ^ ^ persons, Or of the persons mentioned by 


. ■? costs to be incurred by such offirer 

in the performance of h s duties as such guardian shaff be borne either bTthe 

parties to the su;f, or out of any fund to (Jouxt in which the minor is intetested, and 

may give directions for repayment or allowance of suqh costs as justice and cir- 


OKVBR XXXIV. 

The lolloning shall be substituted for r 2 of Or XXXIV s— 

■'{i) lo a suit lor foreclosure if the pUiutiffsnrrr^^d* »>i#- ,h- r^ur* ri„ii . 


directing— 





> aid amount 



1 ipoints. ail 



. and shaU, 



. ■ • and from 

. 


. or, where 


^ aecttssaty put the defendant fn possession of t*he property* but 
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(B) that if such payment is not made within the said period the defendant shall 
be debarred from all right to redeem the property o' 

(H) order that an account be taken of lue amount due on the mortgage for 
principal and interest , and after the taking of the said account, pass a preliminary 
decree as above 

3 of Or XXXIV — 
jnt declared due as aforesaid 
osts as are mentioned in r 

terms of 

u u L decree 

and, also if necessary, — 

^c) ordering him to put the defendant m possession of the property 

The following shall be subutituied for sub r (i)ofr 4. — 

(i) In a suit for sale, if the plamiifT succeeds, the Court shall act as prescribed 
in r 2 except that instead of the direction contained cl B thereof, there shall be the 
following direction — 

That if such pajment is not made withm the said period the mortgaged property 
or a sufficient part thereof be sold and ihc proceeds of the sale (after defraying there 
out the expenses of the sale) be paid into Court and applied in payment of what is 
due to the plamiiff as aforesaid together wiih sub:>equent interest on the said amount 
at the rate of six per cent per annum from the Iasi day of the said period up lo the 
adual date of realisation by the plaintifT and subsequent costs and that the balance 
(if any) be paid to the defendant or other persons ent tied to receive ihe same 

The following shall be substituted for sub r (Oofr 5 of Or XXXIV — 

Court the amount due as aforesaid wiiJiin the 
lent costs as are mentioned m r to the Court 

r up the documents which under the terms of 
, aeliver up and. if so required 

(b) Ordering him to re transfer the mortgaged property as directed in the said 
decree, 

and, also, if necessary,— 

(c) Ordering him to put the defendant m possession of the property The follow 
mg shall be substituted for r 7 of Or XXXIV — 

In a suit for redemption if the platniifT succeeds, the Court shall either — 

(i) pass a preliminary decree declaring the amount which wilt be due to the 
defendant on the mortgage for principal and interest at the mortgai,e rate six months 
from the date of the decree and for his costs of the suit (if any) awarded to him and 
directing — ^ 

(A) that if the plaintitf wiibm the said period pays into Court the said amount, 
the defendant shall deliver up to the plamtiflT or to such persons as he appoints all 
documents in his possession or power relating to the mortgaged property, and shall, 
if sn required, re transfer the properly to the plaintiffi free from the mortgage 
and from all incumbrances create by the defendant or any person claiming 
under him, or where the defendant daims by derived title by those under 
whom he claims and shall, if necessary put the plaintiff in possession of the 
property, but 

(B) that if such payment IS not made wiihm the said period the plamtifT shall 
(unless the mortgage is simple or usufructuary) be debarred from all rights to redeem, 
or (unless the mortgage is by conditional sale), that the mortgaged property be 
sold, or 

(II) order that an account be taken of the amount due to the defendant on the 
mortgage for pnnapal and interest and after the taking of the s„id account, pass a 
preliminary decree as above 

06 The following shall be substituted for sub r (i)ofrSofOr X'CXIV.— 

Where the plaiiUitT pays into Co irt the amount due as aforesaid within the said 
period together with such subsequent costs are mentioned m r 10 the Court shill 
pass a decree — 
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Order XXXU 

Rule 2 — pof rule 3 the following rule shall be substituted — 
' 3 (i) Where any of th 
the fact of his minority sha 

(2) For this purpose 
persons whom he plaintiff 
for the suit Such list sh 
requesting that one of si 
suit and shall state for eac 
or declared by competet 


under this rule es-ceptupon 
ed by an authority competent 
upon nonce to the father or 
> no fnther or other natural 
and after hearing any objection 
with notice under this sub rule 


‘ 4(0 
as next i 
of such 
of a next 

(a) 

no perse 
appo nt( 
recordec 

or be appointed as the case may be 

(3) In the event of there being no such guard an the natural guard an of the 
minor or if there is no natural guardian the person m whose Care the minor is 
should subject to the proviso co sub rule (1) ordinar ly be appointed 2i s guardian 
for the suit 

(4) No person snail without h s consent be appointed his guardian for the suit 

or of the persons mentioned by 
ule (2) of rule 3 IS fit and 
10 application 13 made on behalf 
may appoint any of its officers 
0 be incurred by such officer 
n sbaJJ be borne either by ihe 
r h the m nor is interested, and 

may give directions for re payment or allowance of such costs as justice and cir 
cumstances of the case may require An Advocate or Pleader of the Court shall be 
an officer of the Court for th s purpose 

Order XXXIV 

The following shall be substituted for r a of Or XXXIV — 

‘ (2) In a suit for foreclosure if the pla otiff succeeds the the Court shall e ther — 

(I) PASS a preliminary decree declaring the amount wh ch wU be due to the 
plaintiff on the mortgage for principal and mierest (at the morigige rate) six months 
from the date of ihe decree and for b s costs of the suit ( f any, awarded to him and 
directing— 


guardian to tKe person in whose care the minor is 
which may be urged on behalf of any person served 
Rule ^ —For rule 4 substitute the following — 
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(B) thauf such payment IS not made wilhin the sai^ period the defendant shall 
be debarred from all right to redeem the property. O' 

(II) order that an account be taken of lue amount due on the mortgage for 
principal and interest , and after the taking of the said account, pass a preliminary 
decree as above 

The following shall be substituted lor sub r (i)ofr 3 of Or XXXIV — 

(i) Where the defendant pays into Court the amount declared due as aforesaid, 
within the said period together With sucli subsequent costs as are mentioned in r 
10 the Court shall pass a decree — 

documents which under the terms of 
, and if so required — 
roperty as directed m the said decree 

a * j,-jjession of the property 

The following shall be subsiituied for sub r (1) of r 4 , — 

(1) In a suit for sale, if the plaiDulf success, the Court shall act as prescribed 
in r 2. except that instead of the direction contained cl B thereof, there shall be the 
following direction — 

That if such payment is not made wiihm ihe said period the mortgaged property 
or a sufficient part thereof he sold and the proceeds of the sale (after defraying there 
out the expenses of the sale) be paid into Court and applied in payment of what is 
due to the plainiiff as aforesAid together wiih subsequent interest on the said amount 
at ihe rate of six per cent per annum ftom ihe last day of llie said period up to the 
actual date of realisation by the plamtifT and subsequent costs and that the balance 
(if any) be paid to the defendant or other persons ent tied to receive the same 
The following shall be sub*ttiuied for sub r (Oofr 5 of Or XXXiV — 

Where the defendant pays into the Court the amount due as aforesaid wuhin the 
said period together with such subsequent costs as are mentioned in r to the Court 
shall pass a decree— 

(a) Ordering the plaioiitt to deliver up the documents which under the terms of 
the preliminary decree he is bound to deliver up, and, if so required 

(b) Ordering him to re transfer the mortgaged property as directed in the said 
decree, 


possession of the property The follow 

- v'. * / ’ 

In a suit for redemption, if the plaintiff succeeds, the Court shall either — 

(t) pass a preliminary decree declaring the amount which will be due to the 
defendant on the mortgage for principal and interest at the mortgage rate six months 
from the date of the decree and for his costs of the suit (if any) awarded to him and 
directing— 

(A) that if (he plamtitf within (he said penod pays into Court the said amount, 
the defendant shall deliver up to the plaintiff or to such persons as he appoints all 
documents in his possession or power relating to the mortgaged property, and shall, 
if so required re transfer the properly to the plainti^ free from the mortgage 
and from all incumbrances creatra by the defendant or any person claiming 
under him, or where the defendant claims by derived title, by those under 
whom he claims and shall, if necessary, put the plainlifl m possession of the 

nronerM , K r 


sold, or * oo-rx-.,- 

(II) order that an account be taken of the amount due to the defendant on the 
mortgage for principal and interest and after the taking of the s»id account, pass a 
preliminary decree as above 

3 ^ The following shall be substituted for sub r (i)ofr S of Or XXXIV.— 
Where the plaintiff pays into Court the amount due as aforesaid wuhm the said 
period logether with such subsequent costs are mentioned m r, to the Court shall 
pass a decree— 
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(a) Ordering the defendant lo deliver up ihe documents which under ihe 
terms of the prchminary decree fte is buuad to deliver up, 

and if so required— 

(b) ordering him to re-transfer the mortgaged property as directed m the said 
decree, 

and, also, if necessary,— 

(c) ordermi’ him in putihe plaintiff m possession of the property 

Orpbr XXXVlf 


37 In Of. XXXVIf, r, asubr (a), the following shall be inserted after the 
words pursumce thcreor*' — 

Or of his applvmir for such leave utilhm ten days from the service of the 
summons on him and on proof that the summons was duly served on btm m re 
than ten days before 

Ordsr XXXIX. 


Rule I —In clause (a) of rule t the words "or wilfully sold in exeemton of a 
decree * shallbe deleted , , , 

in the last senience pf rule J the word ‘‘silc" occurring between theuords 
‘ alienation’* and 'removal ' shall be deleted 


Order XU 

hor rule 3, the following shall be substituted, namely — 

3 The fees lobe paid as remuneration for the services of the receiver shall 
be in accordance with the following scale — 

(a) On rents or outstandings recovered or on the proceeds of the sale of moveable or 
immoveable property unless for specitf reasons, to be recorded, the Court orders the 
remuneration 10 b« at some other rate— —5 percent 

(b) For liking charge of money or of moveable or immoveable property which 
i» not sold, unless for special reasons it is otherwise ordered by Courr« on the 
eat mated value — t per cent 

(if) For any special work not prowdeJ for above, fuch ren7iiner»tto» as the 
Court on the application of the receiver shall order to be paid ’ 

OROBtt XL! 

Rule 1 — The following shall be subsituted for sub-rule {») of rule I — 

‘(j) The roemoranduin shall set forth, coociselv and under distinct heads the 
ground* of objection to the decree appealed from wiUiout any argument UJi narrative 
and such grounds shall he numbered coosecu'ively When Burmese dates are 
given the corresponding English dates shall be added, fhe memoraudura shall 
also contain ■ — 

' (0 the full names and addresses of all parties , 

(rO particulars '’class, number, year and Coun) of the origioaJ proceedings , and 
(III) the value of appeal fa) Jat Court fees, and fb> for jaradtciUa 
MatenaJ correciions or alterations shall be auihenticated by ibe laid&is ol lh9 
person signing the memoraodum ” 


many copies 


to the decree of that Court, or 10 the legal *epr«tntauve of any" such opposite 
party or respondent if deceased " 

Ordkr XLIU, 

Rule I— The rule t, the following shall be added as clause pi) namely — 

(ii) A garnishee under rule 63 C or rule 63E. and an order as to costs in garnishee 
proceedings under rule 63 G of order XXI " 
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Order XLV 

Rule 9A — Substitute the following for rule 9 A — 

‘ n or 

“ to be served on 

u •* 5i t I Herat the heating 

in the Court whose decree is complained of or at any proceedings subsequent to the 
decree of that Court, or on or to the legal representative of any such opposite party 

and under rule 8 shall be given 
Court house of the judge o( 
the district in which the suit was originally broughti and by publication in such 
newspapers as the Court may direct ** 

Order XLVHI 

39 lu r 3 of Or XLVllt the following shall be inserted after the word 
‘appendices ’ — 

or such forms as may be prescribed by the High Court of Judicature at 
Rangoon ' 

Order Lll 

The follQxving shall be aft led as Order LU — 

Order Lll 

Appellate Side Rules of Procedure 

The rules contained in the First Schedule to the Code 1908, shall so far as they 
are inconsistent with or contrary to the Rules here v th published and so far as the 
practice and procedure of the Appellate side of the High Court of Judicature it 
Rangoon only are concerned be deemed to have been thereby altered or superseded 
The Rules relating to Appeals from original decrees contained in order XLI of 
Schedule 1 to the Code of Civil Procedure $0 far as they are not inconsistent with or 
contrary to these rules shall apply to appeals under clause 13 of the Letters Patent 
from decrees and orders made by a single Judge of (he Higit Court or by Division 
Court m the exercise of its Original Civil Jurisdiction 

Preltmtnary 

• Sidci shall 

■ Tlie term 

o _ t Registrar, 

Appellate Side 

2 Except upon close holidays the offices of ihe Court shall be open to the 
public on business from 10 30 a u until 4 30 p S( on all week days except Saturdays, 
and all Saturdays from 10-30 A H until z P M 

Initiation of Proceedings 


half wi le on the left side 
They shall contain — - 

(0 The full names and addresses of all parties, 

(rO Particulars (Ko. class year and court) of the original proceedings and lu ihe 
esse of second Appeal of the First Appeal, 

(i/i) The %alue of the appeal or application — 


use shown may accept an appeal or 
undertaking that such particulars 

The matters shall be diMdcd into paragraphs numbered consecutively an 1 each 
paragraph sliall contain as nearly as may be a separate ground ofobjeaioaor 
aUegauoo. Dates and figures shall be filled tn before presentauon. When native 
dates are given, the corresponding Eni^lish dates shall always be added 
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• •• . • . by the initials of tbe 

A w -cc'- i. ■ esenied to the Deputy 

Uepsirar 

5. Afcmoran»^a of appeal and application shall be acconipamcd by as many 
copies thereof as there are respopdenis ami by certi/ied copies of the follo'ving 
documents 

(i) the decree or order against which an appeal or an application is nude ; 

, . ’ 5 Ui.h decree or order is founded, unless the Court 


6 \Vl)ene^er a metnorani ‘ ■ ‘ *■ ' 

Registrar and it is in his opii • . ’ 

relief claimed is underyaluet * _ ■ 

irhich such memorandum 01 appeji »« t ^ — i- r t - » ' 

saluatiou amcoded 

Appeals and applications which are insuflicieHtly stamped must be submitted 
for orders to the Jodges 

la) tfiiresented on the last day of the peiiod of limitation , or 

(b) if the period of Iimuaiion will empire uithm the time ashed for to pay the 

. • • IS amended the Deputy Regi 

• * r revisJon shall be fiacd^ In 

• incr prescribed by order XU 
- - 4 - • ^ r4i)dum of objection as pro- 

vided for m rule 36 


ptiynieiu of proce>s fees unless 

An ^•ndor 8 el«ent over die si^ - _ . « . r ~ - ' 

appeal or appUcaiton ha* been sirucL o/I under this r'ule shall be made on the 
memoranowm of appeal or api bcauoii 

(2I Ort the appji anon of ihe ap{>cllaiu or applicant and on sulhi-ient grounds 
*1 1^"* a /«dge may Order an appeal or application struck 

ofT dio iile under this role 10 be roamred to the file as of the date on which it was 


11 and 13 
13 The 
service of Ii 


, the appealant 
■ present a fresh 

- - It on presenta 

litCtVjs of {ft^ 
eed as provided 


eps to enuse the 
for substituted 
• , rr '-•itions for bringing 

rccvjrd and Qranuag postponements. 


Registrar orders the 

called out before the I 

respondent may put 1 

postponed date and his signature taken 


1; Wampls, MKCS anil Olher processes ttJI b, sieaej sealed and issue bv 
SlscSj'ff ‘'Wty 'he iSS' “"'"'■■""S ’ P'»»" 
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17 If the person to be scived is personally known to him or to any of 
his officers who is at the time available, the Ba'liff shall cause the process 
to be served forthwith If the person to be served is not so known the 
Bailiff shall fonhwiib communicate with the party desiring to have the pro- 
cess served or with his advocate appoiniing a time at which one of his 
officers will be available and ready to proceed to effect service, and requesting 


service 

served jn Burma, but beyond the local 
u . urt. or outside of Mandalay Town shall be 

sent by post to the court of widest juris^ction not being a District Court at ths 
headquarters of the Township m which the person to be served resides If the 
notice IS to be served out of Burma u shall be sent for service as provided by section 
28, Order V, rules 21 23 and 25 to the Court named by the party 

20 Unless otherwise ordered a second or subsequent nonce or process shall not 
be issued until after the one previously issued has been returned 

21 Processes to be sei\ed on a pariy to a case may be ser\ed on his advocate, 
if any, and when so served shall be presumed to be duly communicated and made 
known to the party for whom such advocate appears For the purposes of this rule 
an advocate who has once appeared or entered an appeirance on behalf of a party 
shall be deemed to continue to be his advocate unless and until he withdnws his 
appearance by a statement to that effect made m and recorded by the Court or 
unless or until he or such party iniicnatcs m writing to the Deputy Registrar that 
he has ceased to be the advocate for such party 

32 To bring promptly to notice the failure to serve process every process 
issued after the first shall have Its number, second third, fourib, and so on written 
clearly on it 

33—32 (Deleted) 

Zisi to be tnaintatned by the Deputy Registrar 

33 The Deputy Registrar wiH mamiain and keep posted up three lists of 
pending civil appeals, applications for revision, and miscellaneous applications . 

A List of 'll! incomplete cases 

B I jst of cases npe for 

C List of cases ripe for 

The Chief Cletk shall be rom day to 

day 

34 No case shall’be put on the B or the C list until nonces on all respondents 
have been duly served and the necessary Translations and Bench copies have been 
prepared 

35 The B list shall contain all cases ripe for hearing in which any parly is 
not known to be represented by an advocate 

36 When a case has been placed on the B list and the Deputy Registrar before 
the date fixed for hearing receives iniimaiinn (hat all parties are represented by 
advocates the case shall forthwith be transferred to the bottom of the C list. 

37 Cases in the B list shall be called on the day fixed for beanng and shall 
either be for disposal on that or immediately subsequent days of silting or shall be 
postponed under the orders of ibe Court to some subsequent fixed date 

38 When a case has once been transferred to the C list, no further date will be 
fixed for hearing but it will come up for hcanng m ns turn, as it stands on that list, 
unless for special reasons ic is otherwise o^etod, wiib nonce 10 ihe parties or 


• ipear in 

. ■ dge or 

r - r o - — - I .peufied 

date 

40 On every Friday ihe Deputy Registrar shall issue a list of cases which will 
be on the lists for disposal during the following week This list will include cases 
C.C.H. Vol. 1 — xao 
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fixctl for idmissKoi. niiscclJujcoiis ippliciuons for Uispos'i! ind U list cises Axtil for 
' c bsi Frjdiy in cacli inoniJi the Deputy 

• • (lie I) and C hsis 

. ■ .. - Jiowjnj; liic cases for the day taken from 

the warning list issued on the Friday of ihc previous ucck 

42 At the close of the week, unless the Court has otherwise ordered, the 
remaining cases of ihe week’s list shall be transferred to the top of the list of 
cases for licnnng for the foilouing ttcek 

^ . m Divorce Act in which a decree for 

or iimiuy Of •muted for confltmation, 

T Iciict slnll mviinU) ‘ who pi”o<l >''= ‘Iccret. 

-iskiui, li lo iiiroroi Iho . '”'0 cpns.dcra- 

non II iht expiry ofsi'c months from the date on winch it was pronounced wuh a 
vn-w to confirinNig it or passing such order is may seem fit, it cither party wishes to 
nnke nnv ipphcanon rchtmg to the decree he or she must do so wunm the said 
period of btx months and that >f no such application is made the court will proceed 
to pass orders iii the absence of the parties. 

44 (Omitted) 

IheDmr,. 

,7 s to show IS concisely as possible every 

. the case, and the party or parties present in 
- g Very short proceedings and aiders such 

. , lem of a case may he xvnlien on the diaty 

. orders not purely formal has e to be made, 

thft litnv.h clurk should put up a juugmem form witn the file xvhen subnuiung 
It 10 the judge 

The Juit^nent 

• y the Judge himself or be delivered orally 

■ note thereof in wriiing or m shorthand shall be 

rsoii authorized by die Judge 
Judge for correction and for Signature 
Kiile 31 of tlrder Xl i shah noi ap(d) 10 die f/igh Court 
}'>tcKff and form d Of Art 

47 tes (if any) 

on lioih before ihe> 

are sigiu die decree 

the xUi 

*;•*'’*■ ■ It should 

iioi he fiL j I ti > anx ou cr toiuineuis to ascertain what « really means 
ind iiiijiIk s 

48 When in inierlociiiory ai> 1 misccllineous proceedings an order 1$ made bv 

ihe Judge after siai ng his reason therefor and m any case in which a pariy niav 
desire 11. a formal order shall he drawn upconiaimng ihe number of case die 
names of the parties, ihc order or result of the order made the cost incurred 
artici ■oy -wurfi irmits an^ m w’naT propori on (lie costs are to be paid 

49. Lvery decree ami formal order shall bear ihe dale On which the judement 
or order was pronounced bv the judge, bui the dale on which the Judge or the 
ucpwty Registrar has actually signed an order or the Deputy Recisttar a decree 
shall be noted beneatli his sirnaiitre ' ' 

' • posted on the Court 

mty Registrar’s office 

■. ■ lice, a decree in the 

' • ir Signature 

, ■ ■ • 1 ial.0 the case shall 

■ " ■ • ^ ..i convenient to speak 

to uic Ml iigics or uecree 

51 H a party or an advocate intimates to the Deputy Registrar immediately 
after an order has been pissed by a Judge that he xvishes lo see the formal onfer 
before It IS submitted to the Judge fat Mgrmore, the same procedure ai for decrees 
shall be adopted in respect of tlve draft formal order 
Genemf 

53 In every appeal and pctuiao, 1/ any Burmese luame is not spelled in accordaoce 
with the Coicrninent system of UAUsliicration the Deputy Registrar shall cause 
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concerned shons any good reason 

wer Court it should nevertheless be 
cottecUy spelled in the High Conrl of the nime as previously incorrertly spelled 
being added m brackets, if necessary, to prevent confusion The same rule 
shall be applied as far as practicable to names of natiies of India But any 
person who writes English has the right to spell his own name in anyway he 
likes, and the spelling of his ordinary signature should be adopted in all documents 
in Court 

53 No correspondence relating to cases before the Court can be attended to 
but any person haling business in the Coufk or Us office shall transact the same in 
person or by a duly atilhonicd agent, or Advocate 

54 The Registrar, Deputy Registrars, Assistant Registrars, the Chief Tianslalor 
and the Senior Interpreters attached to the High Court for Burmese, Hmdusihani, 
Gujarati, Chinese Tamil and Telugu, are empowered to administer ihe oath to 
deponents of affidavits to be filed m the High Court 

The Senior Interpreters shall c’ccrcise the power conferred by this rule only 
within tlie precincts of the Court 

55 The Superintendent Appellate side shall certify the copies referred to 
in Order XLI, rule 37 

Appeals io the Privy Council 

eave to appeal to His Majesty in Council 
decree or order to be appealed from, subject 
* : of the Indian Limitation Act, igo8 

His Majesty in Council shall be presented 
to the Deputy Registrar who if the pe iion is in ortler w II issue not ce in the 
form attached on uie Respondent lo show ciuse before a Bench cons sung of 
at least two Judges why the certificate prated for should not be granted 

58 When a certificate is granted the Appellant shall within the period prescribed 
by Order XLV Rule 7 give security for the co»is of the Respondent to the extent of 
Rs 4,003 in cases of special magnitude and importance the Court may require 

lot in any case be required 

of cash or Government 

. . . _ _ ,, — j-v - . ^ * ons of these rules and of 

the provisos to subrule (i) of rule ? in Order XLV. it may be furnished 111 some other 
form approved by the Court Cash deposited under this rule shall be paid to the 
Bailiff of the Court Government securityso deposited shall be made over to the 

a security 

’ iinanly file 

• ' application 

“to a draft 
davit The 

- _ „ le security 

required , and in the case of land on which there are buildings which are bro ight 

s tendered, 
n the dale 
e Court IS 
, lall not be 

■ notice of 

■ • ■ im to show 

r granting 

. ■ djourament 

63 If the security tendered appears to the Court to be unsatisfacior> ll e 
Appellant shall be so informed 

64 In every security bond, the Appellant shall bind himself to pay sucJi costs 

of the opposite parly as may be allowed by the Court in the ev eat of the appeal 
not being prosccuiej , , 

65 Within the period prescribed b> Order \LV, ruh 7. tl « 'l pehai t > 1 
alio deposit with the Bailiff of the Court the sum of Rs 1 ewo cr such »utii ’ 
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* « <■ ' of pnnting', translating, 

•■or the admission of an 
■ unty or make the deposit 

ih due diligence to the 

Cmirt for an order admitting the Appeal), the Court may, on its own motion or on 

. cancel the certificate 
IS to the costs of the 
he Court shall think fit, 
Dpinion of the Court, the 

justice of the case requires 

67 When the Court admits the appeal it shall always dearly state m us order 

who are actual parties at the time of adniissioii rMtnnl 

68 On a certificate being granted to appeal to His Majesty 

the Depu.i Registrar shall .mmed.alely call for the of the record and 

all maiei lal paVrs The preparation of the record shall be subject to the supervi 
Sion of f'le Court, and the parties may submit any 
in connection thereuUh to the decision of the Court, and the Court sha giv 
directions thereon as ihe justice of the case may require 

69 The Deputy Registrar shall on payment w hrni of a of j' 5 ’„?infrid 
an index of the papers which make up the record ^5’* 

within three weeks ol the date of receipt of the records o^ of 
required by Ruled? whichever is later As soon as the index is ready, a nou 
form attached shall be issued by the Deputy Registrar jequirmg the ^“^ojates 
both parties 10 attend Ills oftice for the purpose of settling H’® „,v,- 
specined in the n'^tice If tlie Advocates fed to attend or 10 settle the index 
the lime aforesaid the miner shall be reported for the orders of the Court vtuhoilt 
farther delay Any costs incurred on such account shall be borne m manner as 
the Court direcis , 

70 The Registrar or the Deputy Registrar as well as ibe parties and tneir 
legal Agents shall endeavour to exclude from die lecord all dociimeats, (more 
particularly such as are merely formal) that are not relevant to the subject matier 
of the appeal and generally to reduce the bulk of the record as far as practicable, 
taking special cue to nvoid the duplication of documents and the unnecessary 
repetition of headings and other merely forma) parts of documents, but the 
docuineu s omitted to be copied or printed shall be enumerated in a manuscript 
list in be transm tied with the ncord 

71 If the parlies -iTc igrced as to the papers to be omitted, those papers shall 

not he transcribed Wh^-re ,n the course of the preparation of a lecord one party 
objects to the inclusion of the document on the ground that it is unnecessary or 
irrelevant and the oilier pariy nevertheless insists upon its being incfudcd and the 
Court allows the docurnent to be included, the records, as printed, shall with a 
view to Ihe subsequent adjustment of the costs of and incidental to such document 
indicate in the index of papers or otherwise, the fact that and the party bv whom 
the inclusion of the documem was objected to r v / j, 

72 IVhere there are two or more appeals anstng out of the same matter and 
Ae Court IS of opinion that it would be for coovemence of ihe Lords of the fudicial 
Conimiuee and all parties concerned that the appeal should be consolidated the 
Court may direct appeals to be ccmsolidatcd, 

73 An appellant who has obtained a certificate for jhe admission of an appeal 

may at any time prior to the making of an order admuiing the appeal withdraw the 
appeal on such terms as to costs and otherwise as the court may direct 

74 An appellant, whose appeal has been admitted shill prosecute his appeal 
in accordance with he Rules for ilic tune being regulating ihe general practice 
and procedure in appeals to His Majesty m Council 


be -s. ■ . ■ ■ , 

ordcrof His Majesty in Council, and costs of the appeal and the security entered 
into by the Appellant shall be dealt with lo such manner as the Court thinks fit to 
direct 
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tted fails to show 
3 preparation of the 
of the Respondent 
not be issued that 

the appeal has not b*en effectually prosecuted by the Appellant and if the Court 
sees ht to issue such a certificate the appeal shall be deemed as from the date of 

r of 

‘ o by 

77 Where at any time between the admission of an appeal and the despatch 
of the record to England the record becomes defective by reason of the death or 
change of status of a party to the appeal, the Court may notwithstanding the 
admission of the appeal, on an application in that behalf made by any person 
interested, grant a certificate showing who. in the opinion of the Court is the jproper 
person to be substituted, or entered on the Record in place of, or in addition to 
the party who has died, or undergone a change of status and the name of such person 
shall thereupon be deemed to be so substituted or entered on the Record as aforesaid 
wiihout express order of His Majesty 

there has been undue delay m making 
Appellant or the party interested to 

within such time as the Court may direct, and, if he fails to comply with such Order, 
the Court may call upon him to show cause why a certificate should not be issued 
that the appeal has not been effectualy prosecuted, and if the court sees fit to 
issue such 1 certificate the appeal shall be deemed as from the date of such 
certificate, to stand dismissed for non prosecunon without express order of His 
Majesty in Council and the costs of the appeal and the security entered into by the 
Appellant shall be dealt with in «uch manner as the Court may think fit to direct 

78 Where the record subsequently to its despatch to England becomes deieciive 
by reason of the death or change nf status of a parly to the appeal the Court maj, 
upon an application m that behalf made by any person interested, cause a certificate 
to be transm tied to the Registrar of the rrivy Council showing who, >11 the opinion 
of the Court, is the proper person to be substituted, or entered on the record, in 

change of status 
ih s application 
necessary steps 
and, if he fails to 
Registrar of the 

Privy Council 

79 The supplementary records dealing with revivor of appeals should be 
transmitted to England in manuscript and not in print 

Order of arrangement of the paper i prefixed by index 

So The Deputy Registrar shall arrange the papers m the transcript in two 
parts m the order specified below and shall prefix and index to each part He 
shall also attach to each part a certified I st of all papers omitted from the transcript 
under Rule 70 

Part I 

Original Court 

I Index to Part ( 

3 Diary Sheet of the Original Court 

3 Plaint 

4 Written Statement 

; Examination of the Court under Order X 

6 Issues Settled 

7 Ora! evidence for the party beginning, including evidence gn en by a witness 
for such party on commission 

8 Oral evidence for the opposite party or parties, including evidence given 
by a witness for such party or parties on Commission 

9 The judgment of the Onginal Court 

10 The decree of the Original Court 

Appellate Court 

I I The diary sheet of the Appellate Court 

13 Tlie memorandum of appeal to the Appellate Court 
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U Kcspon<fcn{'* mcnwrtndtfm ofoh^ccuoai uiulcr Order XLl, Uulc 33 
The JuilKnicnt of the AppcIUee Court 

15 TJtc dcrrcc of the A{Jpdutc Court 

j 6* The ipjdicuioi for a certmeate anJ for leave 10 ap|)Ml lo »»» Majesty 
in Council 

17 The certuicatc ranted 1 , 

t8 TJie Deputy Kc^jittrar’* certificate that the provnion* at Order Auv, Kuje 7 . 
lias been complied wiih 

!<> The Onlcf dccltnns the apjical ailitmieJ , 

Appendix i/V— fnfcrlncutory proccediflcr and order* >n the Orijmal 
Appelhte Coun, except suchii the partie* airee ihouM be escludcJ, or the Court 
dircrii 10 he excluded 

Appendix I Il—Lin of lupcfi excluded 

PaKT U 

10. In ]r\ 10 Pul II 

St Txt lb } 

Apfienrrx //—List of formal and other documenu excluded 
NOXK. 

. IJ 


AVfur/x— Pui I should be arra.igei strictly m c;in/iiwii'6*‘--‘ 

the same irleris them lex PulU should lie arranged m the moJi co»\emcn{ 
way for ilie II r ihe fu Jicnl Committee a* the circumrtancci of the care retjuire. 
Thcdocumeii shotilllK' pnnied fxr as snitsWe m cJironological order mixiiig 
plaimill s ami defendam's docur * • » * • • 

shnuld show us exhibit mark, t < ’t . s x ' 

(onlcss this I* clear from the exlnb • « I 1 1 • t : • * 

same inaiicf surh as a a xcries ui coiiesi o me k.» • v .... 

other ihan ihe one int ler appeal should be kept toeeihcr The order in the 
record of ihc tiociunenis m Pin I) will prolubly be diifereni from (he order of the 
index and ihc proper p.igc number of each document should l< inserted m the 
primed index 

The panics i* II l>« responsible lor arraitfin^ the record in proper order for the 
Judicial Comuiiiiee m I m lidirult cases Counsel may be aiied to settle it 

r/umbtuni; 0/ doruments The documents m Part I should be numbered 
consecoiivel) Tilt il i umenis m I an II should nor be numbered apart from the 
cxhib t marls 

C<) fffjdttijf of }o uuunrs F i b «locument should have a heading which should 
consist of die number or cxlnhii mark, and the description of ihc document m the 
index, \Mihout ibe dale 

(S) .\{argtnal note Lach document should luve a marginal note which should 

be repealed on each page over which the documenl extends, vir — 

Part I 

(o) Where the case has been before more than one Court the short name of the 

Court should first appear Where the case has been before only one Court the name 
of the Court need not appear 

{Jl The marginal note of the document should then appear coosislim? of ihe 
number and the description of the document m the index with the date excem m 

the case of oral evidence ' ^ 

iant's evidence' 
note consisting 

* miaation’ ‘cross 


Part ll 

The woj?l "Exhibit’ should first appear The marginal note of the exhibit should 
then appear consisting of the exhibit mark md the description of the document in the 
with the date 

‘ ■ • . • omission 

ly appear 

\uoui u» “ - ' printed " 

against >t 
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A long senes of documents, such as accounts, rent rolls, niventories, etc, 
should not be printed m full, unless Counal so advise, but the parties should agree 
to short extracts being printed as specimeus 

Every document should be carefully edited for the printer avoid'ng the repeti- 
tion of unnecessary titles and omitting formal portions 

8i The charges for translation and copying shall be legulated by the rules 
dealing with the matters It shall not be necessary to translate any papers which 
have already been translated 

83 All translations whether previously made or made for the purpose of the 
Appeal to His Alajesty in Council, shall be authenticated by the person by whom 
they were made, 

S3. The notices in India shall be limited, m the absence of any express direc- 
tion by the Court, to the notice of application for this certificate of admission, 
nwtice declaring the Appeal admitted and notice of the transmisson of the Record 
to England, and imll case* where a party has appeared, service on the advocate 
shall be deemed to be sufficient notice 

84 When the Record is to be printed the style to be adopted shall be as 
follows — 

(0 Tbe form known as demi quarto (/ e 54 ems m length and 43 in width) 
shall be followed 

(«) The size of the paper used shall be such >bat the sheet when folded and 
trimmed shall be iimche» in length and 85^ inches m width 

(kO The type to be used in the text sliall be Ptca. type, but Lon^prmer shall be 
used printing accounts, tabular matters and notes 

(<w) The number of lines in each page of Ptea\yq^ shall be 47 or there abouts 
and every tenth line shall be numberd in the margin 

3; When the Record IS printed m India. ICO copies of the transcript shall be 
struck off Twenty copies shall be supplied to the party at whose cost the record 
is printed Any other party to the suit shall be supplied with copies of the record 
on payment of the cost price Cop es so supplied shall not be certified A charge 
of Re 1 for every 750 words shall be made for proof reading Money paid lor 
proof reading shall be credited to Government 

in England, one certified 
• s Privy Council, Whitehall 
idev of all the papers and 
ecord shall be transmuted 

to the Agents in England by or 011 behalf of the parties to the Appeal 

87 When the transcript has been printed m India, and too copies struck off 
under rule S; 40 copies shall be sent, at the expenses of the Appellant, to the 
Registrar of His Majesty’s Privy Council one of which shall be certified to be 
correct by the Deputy Registrar of the Court by his signing his name on, initialling 
every eighth page thereof and by aiding the seal of the Court thereto Where 
part of the record is printed in India and part is to be printed in England, this 
rule shall, as far as practicable apply to such parts as are printed in India and such 
as are to be printed in England respectively 

88 All costs incurred in British India whether allowed by the Court under rule 
64 or other wise, sliall be recoverable, as if they were the amount of a decree for money 

FoRSI A (Rule Co) 

Bond by an Appellant to His Majesty tn Council for tecurdy for the cats of the 

Respondent when currency notes are orcish is deposited 

■ ■ ■ • native of 

r Judge of the High 
* to be paid 

_ which payment well 

natives. 

/ -- .* s da> of 

Signature of Appellant 

Signed by the said In the presence of 


9&0 
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Son of 

WnCREvsl »lic -ibove bouniJen 

an api>c|Knt_ Annc-»\ No of v<> m vbo %\\<i U\ih Court 

jhc responded jnd 

ind wlicrcij ihc dccii on of ibe Couii upou il»c >at»5 vppeal bavinif been luverse 

10 me I preseme J vpeiitionto »!jc laiif Court prajjnj; for a cetuScvic on wluchan 
appeal to H»» Majesi> m Council mij^ht be ailmitiCAl , AnJ whcrei* such ccnificaie 
MAS (.ranted (o sne on the day of t<) • AnJ irhcrci* I maj called 

upon to furnuh security for the com ulueli may be incurred by jljc Jlcrponuent in 
ibti Court and before Ills Majcsi)’* l*niy Council upon or m con»ei;ucnce of my said 
njiHCil lo Mis Majcsiy to Ihc amount of Uupecs Aad ulvcrcai on the 

d3\ of IQ t de)>oviicd lO ib« *'id Hifcli Court the su® of 

\U Now the coalition of the abova written bond isiuchihatif 

the Slid Uespon tent shall be juii such costs ai I or iny heirs or le^al rcprcscntnivcs 
shall be orUrtd to luy to him by the decree or order of Hii Majesty in Counci 
or by order (it tliii Court as costs incurred on or in consci^uence of my said appeal 
then the aboic written bond sliall be void and of no cireci otherwise the same 
shall reimiin m full force and virtue Audi hereby axreeand declare llial the 
smU amount dtposiic I by me as aforesaid shall remain under the control 
of the said llij.h Court as an l for secutily for luymcnt by me Of my heirs 
or legal rciirescntatives of such amount or amounts ns may be made pajable by 
me or them ns cons ns aforcinid and that upon my failuic to pa> such amount or 
imounts the Court may order ibai ihc said nmoont deposited or so much therco* 
as may be uc cssai) shall be jvmd townnls the ditch irt P of 'he nmounl or aniouni 
which may b( piynblc by me , *• s • « * cnialivei at aforesaid 

Providr I ti » ^ • . ly my heirs rr legs 

. > .•••»• . utiaintd be returned l 


} OKM U (Uule Go) 

Don I h un AfifieUt'tt tn Couneil far tteurtt/ for tht coilt Of Ih 

RtiponHtnt tihen uotemm/nt Pmmttsor/ tWouS art titpoulfd 

Know all men by these presems ibit I son of nniive of nOv 

residing ni sni held and fumly bound to the Senior Judgi 

of the Uij,h Court of ju b tmre ni Rtngoon in the sum ol Rupees to 

be paid to the ta d bcinor )u l|,e hn successors in office or assigns for which 
payment well mil truly lo bt nude I bound myscU nod rny heirs nnd legal representv 

In utness whercsi 1 have liereuiiio set my hnno n« this tiny of 19 

Signaiurt of Appellant 

Signed by the si 1 n the presence of 


WilEKEvs I the above hounden 


AdflrtSi 
OttnpaUon 
m appellant 


in Ciul 


ihe respondent ^ 

Whereas Ito decs, Oil of Ihe Court oponite’sa.d' ^ppra' "wo '^Xetse ”f 
me I P«s™,ed o pewioo to the Mid Court proyins for a ten, Scale oo ohtch m 
appeal to His Majesty to Council might he atlmmed wi cheteas such ceniBcalo 
was granted to me on the day of lo tcnincaie 

whereas I was calk<j upon w ftirmsh seconty for the costs which miy be incurred '‘bv 
ihe Respondent in Ihis Court and before His Majesty s Fnvy Counul upon or in 
consequence of my said appeal to His Majesty 10 Council to the amount of 
Rupees And whereas on the day of 

ig I endorsed and delivered to the Regisinr of the said 
Court the Government Promissory notes particulars of which ire set out in the sche 
dule hereunder Now the condition of the above written bond is such that if the said 
Respondent shall be paid such costs as I or my heirs or legal representative 

shall be ordered to pay to him by the decree or order of His Majesty in Council or 

by the order by this court as costs incuTred on or in consequence 0/ my said appeal 

then the above written bond shall be void and of no effect otherwise the same shall 

be Aod retnam iti full force and virtue 
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And I hereby agree and declare ihat the Government Promissory notes deposited 
by me as aforesaid or such other Government Promissory notes as may be held m 
lieu thereof and the interest which may accrue thereon shall remain under the 
control of the High Court of Judicature at Rangoon as and for security for payment 
by me or my hetrs or legal representative of such amount and amounts as may be 
made payable by me or them as costs as aforesaid and that upon my or of their 
failure to pay such amount or amounts the said Court may order that the same 
be sold and that the proceeds be applied so far as (hey may extend 
towards the discharge of ihe said amount or amounts — Provided that if the costs 

Res 

vern 

rwise 


The Schedule above referred to — 


No 

Date 

1 

Rate of interest 

1 Amount 

1 

2 

3 

1 4 



Rs 

j Rs 


Notice to stiouf cause a certificate of Appeal to Nis Majesty tn Council 
should not be granted (Rule 57 ) 

CODE OF CIVIL PROCEDURE ORDER XLV Rule % (2) IN 

THE HIGH COURT OF JUDICATURE AT RANGOON 


Civil Miscellaneous Appucation No of 19 

Arising out of Civil Appeal No of 19 

Applicant 

Vs 

Respondent 

To 

through 

amount or value and nature 
• of the (iode of Civil Procedure 

or that It IS otherwise a fit one for Appeal to His Majesty in Council 

The day of 19 >5 6 *ed for you to 

show cause why the Court should not grant the certificate ashed for 

Given under my hand and the seal of Uie Court this day of J9 

Process fee, Rs reahied 

Deputy Registrar 

Notice to Advocates to settle Index m paper book of the Privy Council Appeal 
(Rule 69 ) 

IN THE HIGH COURT OF JUDICATURE AT RANGOON 


Civil Miscellaneous application No 

Arising out of Cwil Appeal No 

Vs 


OF 19 

of 19 

Appcilant to England 
Respondent to EmIanJ 


Take nonce that (i) an index of all documcnis included in the transcript record 
of the above case and (2) a list of all other papers etc , not so included have been 

C C H Vol T .at 
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prcpirtJ You iTC ri'iutJicd tonucnd ilic oMice of ilie Deputy Registrar for tlie 
purpose of scitJirt^' tlic Jn<lc* uithin one »«ck from the date hereof 

Deputy Registrar 
AppclIatC'sSde. 

Tlic »9 

^Vo/w to Rupon Unt 6} ii bnixtton of Appe\t to tfu Kmgtix Council 
[Code of Cnil Procedure, Order XLV, liuJc 8) 

IN Tin: HIGH COURT Of- JUDICiVTURE AT RANGOON 
Civit MiSCBLMSEOUa ArPXJCiTlON Xo Of J? 

Ar > ii, ,11 cfCuil ApjvalXo of 19 

Apphcani 

Va 

Respondent 

To 

WlJBRBAS 

jjje in ihe abotc case, has furnished tlie security and made the deposit 

required by or ier YLV Rule 7, of the Code of CivjI Procedure, 1903 

Take non e ihii ific Appeal of the said Applicant to Hji Majesty in 

c luncil tiis been iJriiiilcJ on the dtyof >9- 

Gtvai ntnler n 4 hind and the seal of ihe Court this day of «9 

Prorcs, fee Rs 

»s rcihsed Deputy Registrar. 

Alo/iCf of the trinmuxtcn of th* Rtcorjto Cngtan i 

IN rUF MK/U COURT or /UDICATURB AT RANGOON 
Due I Rnngoan tO Civil Miscellaneous No 'of tj 

Arising out of C vit Appeal No of 19 


Applicant 

Respondent 


> 1 I’unce ibit ihc j r med Records m ibe above c\use under Appeal 

to H 8 M-\jesiy in Couiic 1 nil l>c despatched 10 ibe Registrar, Privy Council, by 
the mat! leas mi, on the 19 * . / «<, uy 


2 You are requested to send a senior clerk to the Appellate Side to receive 
f order for Rs being uncxpcSS 

*9 


balance to be refunded to you under order dated the 


Order LIII 

Tkt following shall io inserted as Order LffI — 
Rules for the conduct of suits m tie Rangoon Small 


Deputy Registrar 

Appellate Side 


Cause Court*' 


PART I 
PrthmsHary 

Court Rules 1922, 
jrt Act, 1920 They 
to all proceedings 
to all proceedings 

a All previous rules 90 far as they are inconsistent with these rules are hereby 
superseded and the rules theretofore contained in schedule I to the Act and in 
Order LV of the Code are hereby annulled, but not so as to adect anything duly 
done or suffered thereunder 
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3 In these rules unless there be something repugnant in the subject or 
context — 

(r) The Act means the Rangoon Small Cause Court Act 

(s) BailifT means any Baili^ol the Court 

(3) ‘The Code means so much of the Code of Civil Procedure 1908. together 
with the Schedules and Appendices thereto, as is not expressly or impliedly excluded 
by the Act or these rules 

(4) ‘Prescribed means prescribed by these or any duly authorized rules or Orders 
or by the code 

(5) ‘Process’ includes a summons to a defendant or to a witness, a notice or 
any other process (not being a warrant) which has to be served through the Court 

4 The procedure to be followed in ihe Court shall be that laid down in the Codci 
subject to the provisions of the Act and of these rules 

5 All plaints written statements, affidavits, petitions and other proceedings 
presented to the Court shall be m English and written or typewritten or printed, 
fairly and legibly, and in the prescribed form Provided al vays that m proceedings 
to which all the parties are Barmans and m which the relief sought does not exceed 
Rs soo all pleadings petitions and affidavits may be written, typed or printed m 
Burmese 

6 Written statements, petitions and affidavits unless filed in Court or before 
the Registrar, shall he presented to the Chief Clerk or to such other officer as may 
be appointed m that behalf in like manner a> is herein after provided for the 
presentation of plaints 

0/ affidavits 
be served on 
IS 

lion aro paid 

4 - J 

ImUMton 0/ sutlt—'TItt Plaint tts presentation nnd Atimissio/i 

d Every suit shall be instituted by the presentation of a plaint 

9 The subject matter of the plaint shall be divided into paragraphs 

as neatly as may be a 
iven tbe corresponding 
nd places of residence of 
do so must be satis' 

10 A plaint shall be presented to the ch>ef clerk of the Court or to such officer 
as the Chief Judge may from time to time appoint in that behalf If the plaint be 
reasonably legible and be properly sianiped signed and verified and otherw se 
admissible in accordance with tbe provisions of the code and of these rules it shall 
be received and a receipt shall be granted to the person presenting it Ad iry form 
the suit shall thereupon be opened by such chief clerk or other officer, who 
shall enter therein the name of the person presenting the plaint, the date of pre 
sentation and tbe documents (d any) produced or filed with the plaint together 
with the plaint shall be filed ns many copies thereof as there are defendants to the 
suit And the chief clerk or such other officer as aforesaid shall there upon place 
the plaint with the diary form before tbe Re-tstrar for hi» written order for the 
admission of the plaint and his d reciion for summons to issue upon payment of 
the necessary fees 

tt If It appears to ihe Registrar that the plaint should for any reason be 
amended or refected ihe matter shall be placed in the daily cause list on a suitable 
dale before tne Registrar for admission and the Registrar shall them deal with the 
matter in question or, (if so desired) place the muter for admission before the 

■ to the suit he shall 

m that behalf shall be 
ho V the allegations 

^ -of presenting the 

■ chief cleik or such 

■ auiion \n the diary, 

must he proJueeil 
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14 (i) When an origiml documciw is produced by ihc plainuflf under Order VJI 

rule 14, ofthe Code, the chief dcrk shall put thereon his initials and a note of the 
dale of presenlanon , . - 

(2) If a copy of such document is delivered to be filed with the plaint instMd oi 

the original ihe chief clerk sJnll compare the copy wiih the original and certify as 
to Its correctness by emiorsemervt ... . j 

15 Wlien a plaint has been admitted it shall be numbered and registered as 

a suit only instituted and the chief clerk or other officer as aforesaid snail, upon 

rece jii of the proper fees, issue a summons directed lo each defendant 

Summons— tis Service— and the service 0/ Process ts ^enerallj 

16 The summons to the defendant shall require the defendant or defendants 

to cntcnppearancc before the Registrar upon a date to be therein mentioned 

17 (> ) In all suits for sums not exceeding Rs 50 ‘he summons shall be for 

the value of which exceeds Rs 1,000 summons shall be lot the 
seillement of issues .. . -f 

(3) And in all other suits the Registrar shall Determine, a* »he lime, ot 

issuing the summons, whether it shall he for the settlement of issues only 0 

the final disposal of the suit , and the summons shall contain a direction accordingly 

r8 (i) In all suits in which summons is for the ssii/ement of issues the defea 

dent when he emers appearance shall be given an opportunity of filing aw “ ” 

siaiemeni in answer to ihe plainiiHs chim and the suit shall be as igned to a 
particular Judge for trial and a date fixed for hearing , . , , 

(a) In all other suits a verbal defence may be recorded unless for any reason 


the Court — 

(i) m 5 u ts the value of which exceeds Rs 1,000— fourteen days , 
(3) in all other casc$-<-tcn days 


nxcj lor appearance 

21 All processes and warranis except committal and release warrants shall be 
signed sealed and issued by ihe chief clerk CommitiaJ and release warrants and 
commis^sions^shallhe signed by the Jud^e wive osdR.se.d \btw ’resaz m by the Registrar 

22 Processes Of warrants for service or execution within the local limits of the 
jurisdiciion of the Court shall be delivered for service or execution to rh'* Pt i n 
shall endorse thcr 

known to the Bai * 

served fonhwnh 


ihe party applymj 

be served and shall \ u ui c wnco one oi me omcers will be ready to nrocced to 
service ^ ^ 


23 processes for service in Burma but beyond the local limits of the mnsdiction 
of the Court shall unless otherwise directed be sent by post to a Court at 
the head quarters of a township in which the person to be served resides If 
the J>rocess is VO be served out of Burma It shall be sent for service as required by 
section 38 and Order V, Rules ar to 23 and 2; of the Code to the Court name-a by 
the party at whose instance the process is issued 

24, Unless otherwise ordered a second or subsequent process shall not be issued 
until the previous one has been returned 

25 Proof of service maybe made by affidavits Such affidavits must state fully 
all panicoiars which roust necessarily be proved before the summons or process can 
be held to have been duly served The Bailiff is empowered to administer this 
oath to the deponents of such affidavits 
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26 No summons or other process shall be served 01 executed on a Sunday, 
Christmas Day or Good Friday except by the special leave of the Court 

Appearance 

27 If the defendants or any of them do not appear and the Court is satisfied 
that they have been duly served with the summons the suit shall be heard exparte 
as t^ards such defendants 

28 If the defendants or any of them do appear and wish to defend the suit, the 
Registrar shall cither direct such defendants Or defendant to file a nntten statement 
before the Judge to whom such case IS assigned for trial allowing such time as miy 
be reasonable for the purpose or direct that the case be placed before such Judge the 
following Court day for orders 

29. Advocate or pleaders instructed to appear and defend on behalf of any one 
or more defendants in a suit may cater appearance on bis or their behalf 
at any time before the date for appearance hy formal tioivce in writing addressed 
to the chief clerk and may at the same time file written s aiements in answer to 
the plaintiff’s claim and the case will thereupon be placed for orders before the 
Registrar 

3 q(i) a minor can only enter appearance by his guardian ad Idem And the 


(e) The Court may at any time direct the plaintiff or other party having the 
conduct of the case to pay into Cout a sum sufficient to defray such minor's 
expenses m defending the suit 

(3) The procedure provided for by this rule with regard to minors shall be 
adopted mulUts mulanatt with regard to persons of unsound mind 

3t Subject to the control of the High Court, the Chief Judge may from time 
to time maice such arrangement as he thinks fit for the distribution of the business 
of the Court among the various Judges thereof 

And he may whenever It IS necessary or expedient withdraw any suit or proceeding 
from any Judge and transfer it to himself or to any other Judge for disposal 

32 Upon a written statement being filed or a verbal defence recorded the 
Judge to whom such case is assigned shall fix a date for trial, unless the matter 
can be disposed of on the pleadings 

Daily file and Cauu lasts 

33 All pending cases shall be entered m the daily file under the respeciiie 
dates fixed for hearing 

34 A daily cause list for each Judge and one for the Registrar shall be prepared 
from the daily file and shall shov the matters for disposal in such order as 
the Chief Judge shall direct 

35 Cases m the daily list shall be called on in lurn'm the order m ubich 
they appear m ihe list 

56 The daily cause lists, shall be affixed to the Court notice boards daily before 
the Court opens 

Documents filed m Court 

37 The Chief clerk is authorised to permit piriy or his pleader to inspect 
in his presence or in the presence of an officer of the Court any document filed 10 a 
suit or proceeding in which he is a party or pleader 

38 Subject to the provisions of Order \ni Rule 9 of the Code documents 
filed in Court ma> be returned after fifteen days from the date of judgment unless 
the proceedings Imc in meanwhile been sent for by the High Court 
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30 No document not m the English language shall (unless the Court other 
wise orders ) be read or received in evidence without an authorized translation 
thereof — 

Provided that in cases m which the pleadings may be m the Burmese translation 
shall not be required of documents written m the Burmese language 

<0 The Bench Clerk shall make and sign the endorsement required by order 
XIH, Rules 4 and 6 of the Code, on documents admitted or rejected 
SuMraons io lytinessis 

41 A party or his pleader may apply for a summons to a witness in any suit 
or proceeding at any time after the jnstitoiion and during us pendency The 
annhnfinn “shall hr nresented to the chief clerk If he thinks that for any reason 


ing scale — 

Maximum Minimum 
Rs Rs A 

Soldiers, manners, labourers, carriers, domestic servants, sircars etc a 04 
— 410 

16 2 0 

to I O 

16 3 0 

JO 3 0 

> - D 

according to rank ^ ® 

Military or Naval officer according 10 rank >6 00 

Shrofls bunnias school masters commanders and officers of ships o so 

6 20 

4 3 0 

4 30 

» I o 

Females according to status 4 08 

In special cases or n cases not provided for in ihe scale the Court shall allow 
such fees as it il inks fit 
Prov ded— 


ng and other expenses 

y moned at the instance of 

and the other expenses 
f ^ who mav he renu red m 


attendance , 

(h) when giving evidence at a place not more than five miles from his head 
quarters shall m cases where the Court considers it necessary, receive under these 
rules actual travelling expenses but shall not receive sub'iisiancc special non expert 
allowances 

r/irr-fl’/y-— That a Government servant whose salary does not exceed Rs roper 
mensem giving evidence in his official capacity shall receive expenses from the Court 

43 The chief clerk shall issue summons as soon as possible after the Bailiff 
has endorsed on the application h>s receipt for the money paid 

44 Fees paid to witnesses otherwise than though the Baiii«‘ shall be certified 
to the Court before a witness is examined, and if not so certified shall not be allowed 
ifl taxation of costs 
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45 In cases where the witnesses reside beyond the local limits of the jurisdiction 
of the Rangoon Small Cause Court, the Bailiff shall remit the expenses of the 
witnesses by money order to the Court to which the summons is to be sent for 
service, 

46 The Bailiff shall receive all money by other Courts as expenses of 
witnesses and commissions 

47 On receipt of a summons to a witness issued by another Court, the chief 
clerk shall send it to the Bailiff who shall note on it whether any and if so, what 
money has been received as expenses of the witness If the expenses are sufficient 
the chief clerk shall then make an order for the issue of the summons 

* m anothei^- 

any and, 
nt money 

■ summons 

to the witness 

49 Any money received as expenses of witnesses which remains unexpended 
shall be returned by the Bailiff to the Court of issue, under the orders of the 
Registrar 

Commissions 

50 The hearing of a suit m which a commission has been issued under 
Order XXVI of the Code shall be postponed until the return of the commission, 
unless the Court otherwise directs 

5r Ai 
on which 
affidavits, 
and statin,. . 

52 In comroissiotv for the examination of witnesses which ate addressed to the 
Court and in which the delegation of ihe commissioner s duties to an Advocate or 
pleader has not been authorized, the Court or ihe Registrar shall have power to 
appoint such advocate or pleader or official of the Court as he may determine 
to execute the commission 

53(t) When an order for the issue of a commission to take evidence on 
interrogatories has been made, the party obtaining the order shall, within seven 
days from the date thereof, hie his interrogatories, and the documents if any, to 
accompany the commission, and shall serve a copy of the interrogatories on the 

jss mierrogaiories, with the 
en days from such service, 

(2) If the commission is for the examination of witnesses vi>/a voce the patty 
obtaining the order shall hie a list of witnesses, and all necessary papers and 
documents within seven days from the date of the order 

54 The party obtaining an Order for a commission shall pay the necessary costs 
of and incident to the same withm seven days of the date of the order 

55 On default in the observance ofthese rules fay a party obtaining an order 
for a commission, the commission shall not issue without leave of the Court, and 
On default by the opposite party he shall not be allowed to jom in the commission 
without such leave 

Judgments, orders and Decrees 


Signature m the hand of a Judge. 

(3) If a party or his pleader intimate to the chief clerk immediately after a judg- 
ment or order has been passed by a Judge, that he wishes lo see the formal decree 
or order before ii is submUied for signature, he may be alIo'*ed 10 do so a^ ; 
If there IS any disagreement as to ihc form of decree or order, of ihe uxiag or the 
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co&ts, the case shall he set dowo on the daily lists, on as early a date as may be 
convenient, to spsal: to the minutes of decree. 

$8 When the court directs that any decree may be paid by instatiments, such 
instalments shall, m the absence of any direction to the contrary, be pid into 
court monthly, and, in default of payment of any one insl.'ilmcnt, the whole decree 
or the balance thereof shall become due. 

ExecutiO/t 


thereon as to whether'the requitcmenis of the code and ol these rmes nave uceii 
6 o Applications under section 39 of the Code to send a decree or order for 

exccutii petition, and shall be accom- 
panied ! order. , 

' 6, vUU die other documents mentioned la 

Order 5 nt by registered post. 

62 The process-fces prescribed for thewarrant of attachment and for an order 
of sale shall be annexed to every application for execution by attachment and sate 

nfnrnneriv , 

. . *■ moveable property the approxi- 

ched shall be stated according 

• >f moveable ■ptopeny it shall be 

■ be attached is in the possession 

w. ~ — ' - - . . • * he property IS to bs found shall 

be clearly indicated ... vi 

65 k warrant issued under Order XXI, Role 3.|, of the Code, sh.!!! be returnable 
within one month from (he dace ihereof 

Salt of AUacktd Proptriy. 

As soon as possible after an aicachment of moveable property, the Bailiff 
shall report to the Court ihc fact of the attachment and shall furnish a list of the 
articles attached and their approximate value, and shall note if any of them are not 
liable to attachment or sale 

if any of the nrnc/us or things fad wiihm the proviso of Order XXf, Ru/e 43, 
o' the Code, ic shall be so staled in ihe report ami list 

67 The report and ihc list »lnU be submitted lo the Third Judge who shall 
pass such Order for the sale as he rosy think fit, although the decree-holder 
may not apply for a sale order A warrant for sale shall be sent to the BaiJilf, 
who shall lorihwith prepare and issue a proclamation, 

63 Every proclamation shall be advertised m a local Newspaper or adver- 
tiser for at least fijieen days (except in the case of property menpmiEd jd ihe 
proviso to order XXr, Rule 43. of the Code.) and no ^ proclaroation shall issue until 
• ” in amount sufficietil 

■ f. Rule 43, of the 

n attached Other 

■ ‘ . day on which the 


Security ta Coure 


f®- ■ ■ cash or m 

the foi . Judge may 

direct,- ‘ . 

dent wiihm the jurisdiction 
the principal and sureties 
of value equal to the amount 

. '.be accepted unless they 

\ make an affidavit or affidavits stating that the property which each of them possesses, 
or that their properties combined, are equal in taliie to the amount of the security 
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demanded, over and above any incumbrance to which such properties may be 
liable, and, over and above, the amount for which they hwe previously given 
security in the Court or in any other Court and for which they are at the time 
liable as securities 

73 On the application of the Bailiff summonses may be issued to persons 
named by him to appear before him or to produce before him documents of title for 
me purpose of his enquiry into the value of the property of any person tendered as 
a surety 

Bailiff's Commtssicn on sales of Attached Proferiy 

7A, The commission to be drawn by the Bailiff on sales of attached properly shall 
be at the rate of 5 percent 

The fees paid each month shall be drawn and disbursed to the Bailiff at the end 
of the month under orders of the Registrar 

Applications generally 

jear the number of such suit unless 
nt or arrest before judgment, for 
for sanction to prosecute or mis 
judicial proceedings or in which 

76 Erery application in writing shall be m the form of a petition, signed by the 
applicant or his recognucd agent, or his pleader and if the Court requires it to be 
verified shall be verified m the same manner as a plaint 

77 On receiving an application the Court shall (if necessary) direct notice to 
issue for service on the kespondeni together with a copy of the application to be 
supplied by the applicant The nonce shall be served in the same manner as a 
summons and shall fix date for the bearing of the application 

Applications to set aside Dismissal orders or ex parte Decrees 

set aside a dismissal 

< parties on such terms 

m and costs by pay> 


Part II 

rjECTMENT AND DISTRESSES 

A Recoitry of possession of Immoveable Property 

in the form of a plaint 
ant the defendant and the 
taming the vilue of the 

suit the annual rental talue of the property m respect of which the claim is made 
shall be deemed to be the value of such suit and such annual value shall be stated 
in the application 

8a When an application has been made under section 17 of the Act, the Court 
shall by summons call upon the occupant to show cause why he should not be 
compelled to deliver up the property 

Si The summons shall be served on the occupam in th: manner provided by 
the code for the service of summons on a defendant 

82 If the occupant does not appear at the time appointed and show cause to the 
contrary, ihe applicant shall, if the Court is satisfied that he is eniiiled to apply 
under section 17 of the Act be entitled to an order addressed to the Baliff direciiag 
him to give possession uf the property to the applicant on such a day as the Court 
thmhs fit to name in such order 

83 Any such order shall justify the Bailiff m entering after the hour of eight in 
ihe morning and before the hour of six 10 the afternoon upan the property named 
therein, with such assistants as he thinks necessary and giving possession of such 
property to the applicant after removing if necessary anything found therein 

C C H Vol I— laj 
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84 When tlic iiiplicim ni iht, lime of ipplymjf for mj such order is aforts-iid, 
MIS einnlcd loilu. j->o>sc»4ion of sni.h prnpcriy. neiihcrhc nor any person icimg in 
his behalf shall he dtemed, on atcomil. of any error defect or irregularity in ihc 
mode of pro* etding to obiiui pasacssion thereunder, to be 1 ircsjiasscr, but any 
(lorsoii aj.Rricvcd may iiutiiuie » suit for the rccoacry of coinpciisatioii for any 
damage which he Ins sustained by reason of such error, defect or irregulniiy 
When no sJch damage is proved, the suit sjitll be dismissed; and xvhen such 


damage is pros 
doi s not exceed 
than conijicnsaii 
full k-osis should 


by the Court 
II) more costs 
in his opinion 


13 ’^Dutnss H'jrfM/f 


ic Act shall 
he Rangoon 
crtifytng the 


S 5 ■ . . 

be acLon . . ^ 

Rent \c « • * * 

stindorJ • .• * .. ■ • 

86. TheComimay issue a warrant under tts sea! and returnable uithm six 

da\s in the prcsi-nbed form addressed 10 the Bailiff. 

The Court iiuj, at us discreiion, upon jocrsoml examination of the person apply mg 
for such Marram decline to issue the same 

^7 Titry hsiress shall be made after sunnse, and before sunset, and not at 
any other tune 

68 The Bailifl hircted to make the distress may enter any dwelling house, the 
outeT door of which may be open, and may break open the doer of any room in 
dwellingdiousc an 1 may fbixe open any stable, outhouse or others building for the 
purpose of se\img ywey>env bxWe a<x be senfri ~ 

Provide 1 that he »lnil noi cmer or break open the door of any room appropriated 
for rest lence of women which by (he usage of the country is considered prirAie- 

80 In }ursuance of the w irrani the Bailiff shall sme the niove-able property 
found in or ui'on ihe liouic or premises meiiiioncd III the wairtni and belonging to 
(he person rroni whom ilie reni is < laiincd here-iii>afier catle I the dcbtoi}, 
ciT kuch I art du e>i i« 11 1\ n (he U«ihfr$ Jo tgineiU. be sufliuicnt (0 cover die 
amoui 1 oi th*- i 1 ik 11 < h< vnh the cO»is of ihc sv I ilixiress 

90 Thk. Uit 1 imv If 111 >r >i)ierui»e »c irre ihe proi>eriy so scueJ m Or 
on (he 1 )i bk I 1,1 k, ih thk ikix 

>» On »e IV I M ) »ieri» unlrrKuU xo cl c llaihtf >hall make an maentory 
of boch prOfK.riv m I sli ilt »e m «. m wr (in^ m ihc prescribed form to the debtor 
or to lily Other pcr»o 1 kin h » behalf m or gpau the saul house or premises that sudi' 
ptojicny wiJJ be void (lursuaiit to (he I rovisiOns of (be Aki The date on which the 
sale will beheld shall be Slate f m the nonce an! shill \y; j„s . 

alter the date of seizure 

The I)>ihl( shall, is soon i, .lu) l.c Wc ni ih. Coon lopics of the to,J .oitnioiy 
auka notice * 

9: The .lebior or any olhcr i>crson lllesini- h.msctf lo be ileooner of my 
litopetly seireJ. or ihe Jolv consmmed TOoroe, of suji dcliior or olhet ixna„, 
aiyly ,0 Ihe Coon 10 discliirjeor sns,ieoJ ihe to release a J,si™i,e 3 

mide md the Couri on. Jischirce or sus|«™d saoh oaitaat or release sach atticlo 
accordiosl) 0|.on soyh tcrois as iiihinVsja.i mj m ly iii ,is lisrrn.oa gne rossoiiable 

apphcaiion, the 
warrant shall be 


93. If any claim IS made to or la rc»pcci of my property seized under these 
provisioas or in respect of the proceeds or a ilac thereof hy anv person not being 
the dchior, the Ucgisiror upon the application of the D uhtT »»lio seized the propeny 
iiuy issue a summons calling bef)re the Court the daimant and the person who 
obtained the warnni. 

And thereupon any suit which may base been brought m the High Court m 
respect of such claim shad be stayed an 1 (he High Court, on Proof of the issue of 
suoi summoai and of the distramt, may order the plamtirTio pay the costs of all 
proceedings m such suit after the issue of sudi summons 
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And the Court shall Adjudicate upon such claim and make such order between 
the parties m respect thereof and of the costs of the proceeding as it thinks fit 
and such order shall be enforc“d a' if It were an order made in a suit brought m 
the Court The procedure under this rule shall conform as far as may be, to the 
procedure in an ordinary suit m the Court 

94 In any case under Rule 92 or 93 the Judge by whom the case is heard may 
award such compensation by way of damages to (he applicant or claimant (as (he 
case may be) as the Judge thinks fit and may for that purpose make such enquiry 
as he thinks necessary , 

and ihe order of the Judges awarding or refusing such compensation shall bar 
anv suit for the recovery of compensation for any damage caused by the distress 

95 In default of any order to the contrary made by the Court or by the High 
Court the distrained properly shall be sold on the day mentioned m the notice prescribed 
by rule and the Bailiff shall, on realising the proceeds pay the amount thereof mto 
judicial deposit , and such amount shalll be applied first in payment of the bailiffs 
commission and the costs of the said distress agd then in satisfaction of the debt , and 
the surplus, if any shall be paid to the debtor 

9^ "No costs of any distress under these provisions shall be taken or demanded 
except those mentioned m the scale of fees prescribed tn Appendix B to this 
Schedule 

The Chief Judge may apply the sum so obtained as costs towards the payment 
of the contingent charges and Bailiffs remuneration as appears to the said Judge 
expedient 

97 The Reg strar shall keen a book n which all sums received as costs upon 
distresses made and all sums paid as remuneration to the Bailiff and ad contingent 
charges meurre 1 n rcspccc of such distress shall be duly entered He shall 
also enter in the s u 1 bool all sums realised bv sale of the property distrained and 
paid over to landlords under there provisions 

gS No distress shall be levied for arrears of rent exocept under these provisions 
99 The forms prescribed in Appendix B with such variation as the circums 
tances may require shall be used for the purposes therein mentioned 

Part III, 

Summary Procedurb in suits on Negotiable Instruments 

too (1) All suits upon bills of exchange, hundis or promissory notes may, 
in case the plaintiff desires to proceed hereunder, be instituted by presenting a 
plaint in the form prescribed wjili the onginal bill of exchange, hundi or 
promissory note annexed together with as many copies thereof as there are 
defendants to the suit The summons shall be in Form No (e) in Appendix C 
and it shall not be necessary to serve a copy of the paint on the defendant 

(2) In any case in which the plaint and summons are in such forms respectively 

leave from the 
t of his obum* 
the allegations 

« * ■ e entiiled to a 

IS together with 
sum for costs 

• ^ han such fixed 

sum, in which case the costs shall be ascertained in the ordinary way, and su^ 
decree may be executed forthwith , 

Provided always that, unless otherwise ordered by the Court, the summons to the 
defendant shall have been sers cd upon him — 

{a) If he resides and IS served within the lo^al limits of the junsliction of the 
Court, at least five clear dajs before Ihe returnable date of the summons 

(t) If he resides and IS served without such local limits but in Burma, at least 
ten clear days before the rclurnable date of the summons 

(e) If he resides and IS serve 1 elsewhere m Ini a at least twent) one c ear da)! 
before ihe returnable date of the summons 
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101 (i) Th^ fniirt shall upon applicalion by the defendant, give leave to appeal 

and to defer , » such facts as would make 

It incumbent * n other facts as the Court 

may deem su , 

The said • office of the Registrar and 

copies thereoi musi ue scl.«.u , d _ pleader not later than three 

dear days before the day hxed for the defendant's appearance 

(2) Leave to defend may be given unconditionally or subject 10 such terms as 
to payment into Court, giving security framing or recording issues or otherwise as 
the Court thinks St 

{3) After decree tl e Court may under special circumstances set aside the decree, 
and, if n • and may leave to the defendant to 

appear 10 * it seems reasonable to the Court 

so to do, - _ 

102 In any proceeding under this pan the Court may order the bill, hundi 
or note, on uhich the suit is founded, 10 be forihwjth deposJied with an 

of the Court and may further order that all proceedings shall be stayed until the 
j-iT - ff ^ -r r.<- p ‘v cvir rnsta thereof 


104 Save as provided by this part the procedure in suits hereunder shall oe 
the same as the procedure in suits msiuuted m the ordinary manner 

Part IV 
MtseellaHeout 

log All acts which may be done by the Court m regard to ibe appointmem or 
removal of a guardian ad Uttm under order XXXII, Rules 4 and 11, of the Code 
or in regard to the substitution or additioo ol parties to a suit maybe done by the 


ourt 

ling 


such secunty 

jci? S^^ct so sho s3j}c!,oj> of tbo Caaci rAe Chart sAaiY l^ame such forms 

as Jt may think necessary for any proceeding before It and may from time to time 
alter any of such forms 


clerk shall send to the Collector of Rangoon a tncmoran^um'of the court fees due and 
payable by the pauper 

tit The following portions of Schedule I of the code shall not extend to the 
court, this IS to say — 

{a) So much of the said Schedule as relates to — 

(») suits excepted from the cognuance of the court or the execution of decrees in 
such suit , 

(u) the execution of decrees against immoveable properly or the interest of a 
partner m partnership property , 

(M Order X Rule 3 (record of exarainatiott of parties) , 

M Order XLVll, Rules 6aod 7 , 

(/j) Orders XLIX to L. I 
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PART V 

Procbbdincs under other acts 
Refere»c«i under tkt Rang^n Rent Act igso 
112— 121 —Deleted 


123 Such petition shall be signed by the party aggrieved or by his pleader, 
shall set out concisely and under distinct heads the ground of objection to the 
decision of the controller and shall be accompanied by a copy of such decision 

124 and registered 

as a ref( thereupon issue 

to the opi 1 , of the premises 

as the case may be 

same time inform the controller and call for the 

' decision complained of and the controller shall 

all reasonable despatch 

126 Upon due service of the notice on the opposite party the matter shall be 
placed ID the cause list of the Chief Judge for disposal 

12? If the opposite party appears he shall be given an opponun ty of answering 
the case made in the peiuion and the matter shall thereafter be set down for 
hearing and dealt with the manner provided by section 23 of the Rangoon Rent 
Act. 1920 

X28 If the opposite party does not appear the Chief Judge shall enquire into 
the matter and dispose of the same exparte 

129 The judgment of the Chief Judge may confirm, vary or reverse the decision 
of the controller with such orders as to costs as may be in circumstances be 
reasonable 

130 A copy of the judgment of the Chief Judge shall be forwarded to the 
controller for information and record 
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Form of Agreement to give junsdicuon to the Court in cases over Rs 2 0oo 
m value (section 15 and rule 109) We (or the respective, advocates or pleaders, 
as the case may be A B of and C D 

of do hereby agree that the Rangoon Small 

Cause Court shall have jurisdiction to try this sun brought by A B 
Against C D for under the provisions of section IS of the Rangoon 

Small Cause Court Act igjo. 

Witness our hands this day of 19 

A B (or E F Advocate far A B ) 

C D (or G H Advocate for C D) 


APPENDIX B. 

Scale op Fees to be levied in Distress for House rent 


\ffidavit and Warrants 
to distrain 


Rs Rs 
I and under 5 
5 and under 10 
10 and under 1 5 
15 and Under 20 
20 and under 25 
2S and under 3o 
30 and under 35 
35 and under 40 
40 and under 4$ 
45 and under $0 
so and under 60 
60 and under So 
80 and under too 
Upward of too 


Order to sell Commission Total 


3 


3 8 


13 o 


7 per cent 
suits where the lenniit disputes 


The above scale includes all expenses, except , 

the land lords' claim and witnesses have to be summoned in which case each lom- 
mons in cases where the amount claimed is Rs 4^ or under must be pud for at 
four annas each and twelve annas where the amount claimed is above the 
amount , and also where pens are kept in charge of property distrained, (or annas per 
day must be paid per mnn 

FORMS 


IN THE RANGOON SMALL CAUSE COURT 


Form of Affidavit (Rules 85 to 9 q) 

A B PlainiifT 

V« 


C D 

I A B of 

(or affirm) and say that C O 
CO in (he sum of Rs 

and premises No in 

wit, from to 

Sworn or affirmed before me this 


Defendant 

m the town of make oath 

of is justly indebted 

for arrears of rent ot the house 
due for monihs, to 

at the rate of Rs per mensem 

day of 


Commissioner for 


IN TUB RANGOON SMALL CAUaB COURT 


Form of warrant (Rule 86 ) 


Rangoon Small Cause Court Act, 1920. 
Dated the dayof 

ToE P 


of C. D. on ihe house and 
e sum of rupees, 

f Schedule I Part 21 , the 


»9 


bit.neJ and sealed 
Bailid. 



ed V ! ^ a j L ^ ti xa-uix 


iltUiiS * 15 ?- VII 


<jtj 


^yS »3 rtiiCC^IuCaJm— 
ott(iif6rtior^ A:.d2ic.Ua "Salfr^ j 
p^#f» tt'»»» rf tc— ») 

t tl « li illr^ ffnf Mtt/e Jfil* «!»/ s*«»J ihe lasrcib ; sr r css-uced in the 
|>l )ll Mil')!/ f' f (lie < I'I( fii|<gC€ a-» fV« ct 

nillUM iMit iIm" I'» a n oil and that cnicsi >ou pay the 

^ jl Kft (rr>(e(lier ttith the ca«(s of thit distress. 

tM 1 ot li'jiii Dt) ul the )ii 1 t{ci or the Ucvislrarof the Rangoon SmaU 
> h'‘l H tlin iJitlltry the <amc will be loM pursuant to the provisions of 
MW M hr Ink I. i’ttt It of the Rangoon bmall Cause Court Act 1920. at (1) 
nl o*« K>t V on the day of 19 

two nhr dayof t*; 

Signed £ F 

^ X p Bailitf 

APPENDIX* 

UiK ti ' 


U‘ VI 
\ \i\ I 
\ I t 
t Wvi 


yi'i iS \V\rit MV'*T Maker 

V '?s. 


\ \ ‘ 


s ^\>S *'•' — 

day of annexed 

^ \ esecaied by the defendant 10 

. i,-( -vs-wsodto fay’ to ihe plainu^ or order 

- i ^ ‘be la erost at the raiecf 

-^1 ^ iH same or any part there of (or except 

, t ON prmcipaJ and Rs 


«Or^ *-*'^*"‘* 


for interest 
uid for cost etc 


l‘ A i 


f ‘it niter^h, da solemnly dtclarc tliat I am personally 
i 01 {he facis stale J m iliii plaint are true to 


(Signed) A B, 

Plaintiff 


V AUiC ti 
I'lniculirs 
1 iiDCipal 
Imereti 
Colt 


Rs A p 


V ' »■ I't^l uiif at'OVO'inmcd slaics A» follows — 


, logciiicr «.i.i imciciiiiicKoniu il 0 rate of* 


truly believe, 
the said first 


per cent per 


endorsed 


for inicrest 
The plair 


On the dty of 

cdil , ‘o“'«f«i'v«luiMc coni deration’ * ''coiid defendant duly 
The 11 n«.„ j . . ... 


« e sum of Ri 1 . 

^nd for the costs, etc 
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I, A B the pUiniiffabovc named do hereby declare that except as to the matters 
stated to be on information and belief, which I believe to be true, I am personally 
acquainted with the facts of this case, and the facts stated m the plamt are true to 
my knowledge 

(Signed) A B 

Plainltff. 

(f) SUIT BY PAYEE OR CHEQUE AGAINST DRAWER 

{Cause title) 

Particulars RAP 

Principal 

Interest 

Costs 

The plaintiff above named states as follows — 

1 On the day of 19 the defendant for 

\alue received duly signed and delivered to the plaintiff the cheque dated-the 
day of and drawn on the 

Bank for the sum of Rs which is annexed hereto and 

marked with the letter A 

3 On the day of the said cheque was duly 

presented to the said Bank and was dishonoured of which due notice was given 
to the defendant 

3 The sum of Rs is now due to plaintiff for principal and 

Rs for interest 

The plamtiff claims judgment for the sum of Rs and for 

costs, etc 

(rf) Suits by the Endorsee of a Bill of Exchange against the 
ACCEPTOR and payee 

Catist title 

Paititulars Rs A P 

Principal 

Interest 

Costs 

Notorial charges 

The plaintiff above named states as follows — 

I The Bill of Exchange dated the davof hereunto 

armexed and marked with the letter A %vas drawn by X 1 of upon 

the first defendant for the sum of Ks payable three months after 


Notorwil charges — 

3 The sum of Rs is now due to plamiiff for principal and 

Rs. for interest 

The plainiifr chums judgment for the sum of Rs and for costs, etc 

if) Summons (Rule ioo) 

Cause title 

To A B of (address and description of Defendant) 

Whereas has instituted a suit against you under Part III of the Rangoon 

Small Cause Court Rules for Rs balance of principal and interest due to 

him as the payee (or endorsee or as the case may be) of a Pro-note (or Bill of 
Exchange or Hundi or as the case may be) of which a copy is hereto annexed, you 
arc hereby summoned to obtain leave from the Court to appear and defend the suit 
In default whereof the plaintiff will be entitled to obtain a decree for the said sum 
aixl costs as mcptioned below 

Leave to appear may be obtained on an application to the Court supported by 
afTidavit showing that there is adefence lo the suit on the merits or that if it is reason- 
able tlvat you should be allowed to appear in the suit 

The day of 19 is fixed for yor-r appear 

ance before the Judge of this Court and the sail application and sflida 

C C H Vol 1—123 
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IN THK RANCOOM SMALL CAVSF COURT 

Form of Inventory and Notes (Rule 9I ) 

(State particulars of property seized) 

Take notice that I have this day seircd the moveable properly contained m the 
above inventory for the sum of rupees being the amount 0/ 

month's rent due to A B on and that unless you pay the 

amount thereof, together with the costs of this distress, 

or obtain and order from one of the Judges or the Registrar of the Rangoon Small 
Cause Court to the contrary the same svjff be »oJd pur>uaot to the provisions 01 
of the Schedule I, Pan II of the Rangoon Small Cause Court Act. 1920 at (ij 
at o'clock on the day of I 9 

Dated the day of *9 

Signed E F 

To C D Bailiff 

APPENDIX 

Rule too 


(a) Suit bv PAveK of Pronotb against Maker 
fCause tide) 

Particulars 

Principal 

Interest 

Costs 


A 


P 


The plaintiff above named states is /oJ/ows — 

day of annexed 

executed by ihe defendant m 
pay) to the plaintiff or order 
neresc at the rate of 

per cent per mnunj 

3 The defendant hag not paid the same or any part there of (or except 
the sum cf Rs ts now due (o pla miff fot principal and Rs 

far nteresi ) 


3 ^^ The sum of Rs for principal and Rs for interest 

The pJa ni ft claim* ju Ij,mcm for the sum oi Rs ind for cost etc 

I IS B the pUmtiff abore nan cd do solemnly declare that I am personally 
my'*^«n*o viedge of'hecas* i id ihe ftcts slated m this plaint are true to 


(Signed; A iS 

Plaintiff 


■tUlT IV nNOORSEB^M^ A J.O-NOTE AOMNSr MAKER ADD ENDORSER 

PariicoJars 
Principal 
Interest 
Cost 


The plaintiff above named states as follows 

1 By the pro note dated the dav of - ^ u , a 

inarlced With the }etiec A which was as Jam luformtA hw r hereto and 

*ly execmed by ,he fir,. D.re„d,„'. “ved'Thf 

delendam prom.ssd lo piy to Ihc secmd dcfcndAoi ih. s„melR, ^ ° ^ "oa 

demand together Wllh mlerMUhereoOAt ite tile ol oer cent oer 

annum ^ 

2 On the day of ig second defendant duly 

endorsed me pronote to me for valuable consideration ^ 

3 'The sum of Rs is now due to phinuff for principal and Rs 

for interest 

The plaintiff claims judgment for (he sum oTRs and for ihe costs etc 
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I, A B the plaintiff above named do hereby declare that except as to the matters 
stai^ to be on information and belief^ which I believe to be true, I am personally 
acquainted with the facts of this case, and the facts stated in the plaint ire true to 
my knowledge 

(Signed) A B 

Plainitff 

U) Suit by payee or cheque against Drawer 
(Cause title) 

Particulars RAP 

Principal 

Interest 

Costs 

The plaintiff above named states as follows — 

1 On the day of 19 the defendant for 

value received duly signed ind delivered to the plaintiff the cheque datedthe 

day of and drawn on the 

Bank for the sum of Rs which is annexed hereto and 

marked with the letter A 

2 On the day of the said cheque was duly 

presented to the said Bank and was dishonoured of which due notice was given 
to the defendant 

3 The sum of Rs is now due to plaintiff for principal and 

Rs for interest 

The plaintiff claims judgment for the sum of Rs and for 

costs, etc 

(<0 Suits by tub Endorsee of a Bill of Exchange against the 
ACCEPTOR and payee 

Cause title 

Particulars Rs A P 

Principal 

Interest 

Coses 

Notorial charges 

The plaintiff above named slates as follows — 

1 The Bill of Exchange dated the day of hereunto 

annexed and marked with the letter A was drawn by X Y of upon 

the first defendant for the sum of Ks payable ihree months after 

date with interest at the rate of per cent per annum and was accepted 

by the first defendant and endorsed to the second defendant to the plainlifT 

2 The said bill was duly presented for payment on the day of 

and was aishonoured and the plaintiff has incurred the following 
Notorial charges — 

3 The sum of Rs is now due to plaintiff for principal and 

Rs. for interest 

The plaintiff claims judgment for the sum of Rs and for costs, etc 

(e) SuMuoHs (Rule too) 

Cause title 

To A B of (address and description of Defendant) 

Whereas has msiuuted a suit agtmst you under Part III of the Rangoon 

Small Cause Court Rules for Rs balance of principal and interest dne to 


and costs as mentioned below 

Lca\ e to appear may be obtained on an application to the Court supported by 
affidavit showing that there is adefence to the suit on the merits or that if u rs reason* 
able ilvat you should be allowed to appear in the suit 

The day of 19 is fixc<l for >our ap 

ance before tbe Judge of this Coun and the sail ai plication and a*- 
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roust be filed m the oifice of the llegistrir 'ind copies thereof must be served on 
the plaintiff or his pleader not later than three clear days before the said day 

Particulars of Claim. 

(<^« s/afe/f ttf plaint ) 

Given under roy hand and the seal of the Court this day of I9 

ChitJCUrh 

Notes— (i) If you adroit the claim you should pay the money into Court to- 
gether vvjth the costs of the suit to avoid eaecuiion of the decree which may be 
against your person and properly or both 

{2) The address for service ol p}aiotiB Unseit address) 

Order LIV. 

The fallowing shall fie inserted as order LlV 

I Classificaiion of Civil Records 

The records 0/ civil judicial proceedings, whether suits or cases, m all civil 
Courts other than Small Cause Couccs, and exdusire ol sjits and cases dispos^ w 
under Small Cause Court (procedure by courts invested wiih Small Cause Court) 
jurisdiction shall be divided into the following four classes - 
Class I— Records of— 


' 6las8 n— Records of the following suits and cases, except suen or tnero 
as affect immoveable property — 

(o) All smis and cases for probate ana letters of administration and for the 
revocation of the same , .... , . 

(fi) Cases under the guardians and Words Act, iSpo, relating to the guardian 
ship of minors and the -idminisiration of (heir property ; 

(tf) Cases under the Indian Lunacy Act, ipis, relating to the guardianship of 
lunatics and the care of iheir estates , 
id) Adininistraiion suits 

IVaCi — An application by an ei'-ecutot or administrator or by the guardian of a 
minor or lunatic to sell, morCf,agc etc properly bcloogiog to ihe estate, is anappli. 
canon in the case and logetbcf with all the proceedings connected with it must 
form part 0/ ihe record 0/ the case 
C^ass W/— Records of— 

(a) all suits which do not come under class I or class K 

(4) cases unier Ih. Successioo iPropeny Ptomioo) Alt' iS.< , cases ,1,, 

Success, on ten, Bcato Act, 1889, cases onder Pans m .nj ,v „t [Be LanSSnii 

tion Act, ,89. , cases under the Provincial Insolvency Act 1920. oto than iW 
’ ' or otherwise dealt 

af Civil Procedure to transfer a 

■ ittachmenr m which imtnoveable 

(<0 such other lasM as the Bigl. Conn may nmn to lime direct to be 


of 3 suit 
ppeal and 


V property is 
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Note — It IS directed that Records of cases under section 14 of the Legal 
Practitioners Act, 1879, shall be included m Class III of the Rules for the classihca 
tion of Civil Records 


II — Arrangbmsnt of Records 

2 Every record under Classes !, II and III shall be divided as the trial proceeds 
mto three files A, AA, and. B provided that if there are no documentary exhibits, 

and, m cases other than appeals, shall 
, ontents — 

(a) Diary 


^ W ndorsed on the plaint. 

Order VII, Rule 9 

(e) List of documents relied on by plaintiff, but not produced Order VII, 

Rule 14 j r • f 

^ (/) List of documents produced by the parties at the first hearing Order XIII, 
Rule 1(2) 

Gf) Written statements or counter petitions of the parties 

(^) Petitions, proceedings and orders in interlocutory mat'er , and summonses 
on defendants and process servers repons and affidavits of process servers and 
identifiers with the orders of the Court thereon in ex parte cases 
(A Opening proceedings 
Kj) Issues 

(«} Oral evidence for plainiiff * * * § uken in Court and on Commission 

(0 Oral evidence for defendant t taken m Court and on Commission 

(w) Report of Commissioner appomted under Order XXVi 

fn) 'Award of arbitrators or petition of compromise 

lo) Report or account of a Receiver 

(p) Judgment 

( f) Decree 

(r) Final decree in mortgage or administration suits 
(r) Copies of orders and decree in appeal and revision 

(0 Order absolute for sale in mortgage cases, together with proclamation, sale 
report, order of confirmation, and certificate of sale 

The judgment of the Appellate Court, if any. shall be filed after the decree and 
any further evidence recorded and any finding of the lower court, together with the 
final order in appeal shall be filed thereafter in that order 

File AA shall be called the exhibit record and sliall contain besides the fly leaf 
and the table of contents 


tain besides the fly leaf 

with table of contents— 

(a\ Power of attorney 

(i) Summonses and other processes and affidavits relating thereta§ 


* Substitute defendant* if defendant begins 

t Substitute "plaintiff" if defendant begins 

i Document not admitted m evidence must not be *led with the record, fact 
should be returned to the party who produced them 

§ Summonses on defendants and process servers* reports and affidavit of process 

servers and 1 lentifiers wuh the orders of the Ccurt thereon n rr/jr/z cases should 

be onlihe file 
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(c) Lisl of witnesses ^ . 

(J) Petitions relating to adjournmems, auendance of wiinesscs, eic 
Otlier papers not inclucicd in TritJ Record. 

0 ^ Letters, etc calling 0 )r records etc 

3 Every record under class IV shall consist of two dies, A and D. Eds A shall 
contain besides the dy leaf uith table of contents — 

(a) Diary 

pi’pS“J“c?u« „h.d> passed .ha doosss, order XXI Role 6. 

(d) Plans of lands to be attached 

(f) Petitions, proceedings, and orders 111 iDteiI«uto^ ntilf f order XXI. 

\n Pcuiions Sbiecl.ns .0 the eMcotioo, other than tJa.nis under order AAi, 

““tel Warrants and prehthuory orders tssned to eflec. erecu.tnn by nturthmen. nr 

delivery of propcriy,and returns thereto 
(A) Warrant of sale 
f/) Proclaniation of sale 
Oi Report of result of sale 

(A) 

(0 

(w) 

(«1 

fo) Final order 

iA) Copy of order m appeal or revistoo 
hile S shall eonum all other papers 

4 The A Ble ol the Inal record of an Appellate Con.t shall conwia, beside, the 
the fly leaf wuh table of contents— 

(d) Diary 

(i) Memorandum of appeal 

(r) Copy of judgment and decree of lower Court 

(a) Written statementi il any 

(t) Petitions proceedings and orders in interlocutory inntters 
f/l Oral evidence if any 
tf) Judgmcni 
(A) Decree 

(»■) Copy of judgment and decree m second appeal or revision 
The D file shall contain all other papers 

5 The lecord of suns decided by Small Cause Courts, or tried under Small 
Cause Court, procedure, shall consist only of one file • > u unuer oraaii 


la ihe heading of Form No 5 Cor (be words and figures ‘ Order 21 rule 6*ihe 
word and figures ' section shall be subsutuied * '-'racrai rule 6 the 

Forh No 1$ a 

The following shall be insetted as Form No 15 A 

No 15 A 

Form 0/ receipt for mooey dew.M la cooneclioa »nb the attachment of 
property together with notice to decree bolder 

la the Court of execution case No 

of 19 

\eisus 

RsCElVRD the sum of Rs. on account of the following expenditure 

to be incurred in connection with auachmcni of property as per list appended 
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Proce«s Fees Rules — 
Rule ♦ J 5 (0 (i) 

(/O {:)- t 17 (0 W («) 
( 2 ) 


I . Custody fees 

2 Feeding charges . 

3 Conveyance charges 

^ Other expenses 
(to be specified) . . 

Total 


Rs 

A 

P, 








N B The decree holder IS party warned that the sum deposited by him for 
receiving charges Will be exhausted on the day of ig 

and that unless a further deposit is made before that date the attachment will 
cease 

Dated this day of 19 . 

List of Property to be attached 


APPENDIX Vlll. 

IN THE CHIEF COURT OF OUDH AT LUCKNOW 
NOTtFfCATtOK No I 368 XIV— 107*21 
Aprttz^, 1927 

In continuation of notification no 329J XIV— to? 21 dated December j, 1916 
under section 122 of the Code of Civil Procedure Act no V of 1908, and with the 
previous approval of the Local Government, the Chief Court is pleased to make 
the following amendments in the rules m the first Schedule of the said Code 
First Sohedulo to tbe Code of Civil PrOoedurs lg 08 
Order III 

In Order 111 rule 5, /or the words “on the pleader of any party” iubitituU the 
words 'on a pleader who has been appointed to act for any parly " 

Order IV 

TV sub rule {a) of Order IV rule I, add the following words — "and, except with 
the permission of the presiding otficer for reasons to be recorded, no plaint shall be 
admitted until the necessary process fee has been paid into Court ” 

Order V 

To Order V, rule I, add^ new sub rule fiA) after sub-rule (1) as follows — 


date of appearance and of the summons, in \ bold, clear anti easily legible hand- 
writing : provided that— 


w 

Court,” 

* Strike out if used in Courts other than the High Court of Judicature at 
Rangoon and the Small Cause Court, Rangoon 

t Strike out if used m the Hi„h Court of Judicature at Rangoon and the Small 
Cause Coutt, Rangoon 


il>ing 

filed 

t . eseral 
• if the 
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In Order V, rule 2, omit ihe words *or, if so permitted by a concise statement.” 

/« Order V, rule 15, the words “Where in any suit the defendant cannot be 
found" luhtituie the words “Where a sammons has been issued to a defendant on 
the institution of a suit and he is absent from the address stated in the summons ” 

Tti Order V, between rules 20 and 21, insert the following — 

“20A (/} Where, the defendant resides in Bntish India outside the Province of 
Oudh and within the limits of headquarters town of a district in that province a sum 
mons may be served on him by registered post, and in this case, where an ach* 
nowledgment purporting to be signed by the defendant or an endorsement by a 
postal servant that the defendant refused service has been received, the process 
shall, unless the contrary is proved, be deemed to have been served 

parly, as defined 
town or of a mum 


/« Order v' rule 26 the tvords,' ihe summons may.” insert the words, 

* in addition to or in substitution for the method permitted by rule 25 ” „ 

/« Order V, rule 37, insert the word “air" between the words ‘ Military” and or 

To Order V rule a8, a<td the following 28 (a), and re number the present rule 

as (i) 

'tS'a) Where Uie defendant ts an officer in His Majesty s Military, Naval or 
Air forces the Court shall send the summons direct to him for service together with 
a copy to be retained by him 


Order Vfl 

/« Order Vll, rule 9 {t),/cr ihe words “and if the plaint is admitted, shall preseny* 
ri/jr/i/i/// the words and shall at the same time, present” also tUlete the words 
unless (he Court present such statements * as well as sub rules (2) and (3), and 
re number sub rule (ej is sob role (2) deleting the words ’ or statements ” 
fn Order VI! 

M ( 2 ; Wh 
claim he sbiU ci 
shall produce in 
sion or power 
if possible siati 
summoned for pj 

purpose '■ „ 

of 


so Anyiariy s«bs.(,o.Ml>-3d(I,da5plaii.ii(rorp«i[]onershiilI m like manmr 


{ the district Court 
ncr resides or carries 


be shall be hable, at the disctetion of the Court, to have his suit dismissed or'his 
petition rejected 

An order under this rule may be passed by the court sua motu, or on the 
application of any pany 

33 Where the registered address of ihe pJainiiff or petitioner is withm the 
limiisofa headquarters town or of a nmmcipiliiy of India (including Burma) or 
Cylon a notice summons or oilier process may be served on him it that address 
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by regisiered post and sudi service shall be deemed to be is effectual as if the notice 
or process had been personally served 

34. la all cases to which rule 33 docs not apply, where a plaintiff or petitioner 
IS not found at his registered address and uo agent or adult male member of his 
family on whom a notice or procces can be served IS present, a copy of the notice 
or process shall be a^\ed to the outer door of the house If, on the date fixed, such 
plaintiff or petitioner is not present another date shall be fixed and a copy of the 
notice, summons, or other process shall be sent to his registered address hy regis 
tered post and such service shall be deemed to be as effectual as if the notice or 


Provided that, where a nonce is served on a pleader under the above rule, he 
shall be given sufficient time to communicate with Ins client and to receive ms 

. ■ his rule this shall 

. the absence of an 

further time 
ered address shall 
imcnt of ihe record 
her parties to the 
inform and may be 
ay registered post. 

Court from directing the service 
, - - V -ny reason it thinks fit 


Order vni 

as ^^Jlowing as rule i (3), and the existing rule I 

statement a list of all the docu- 
«’''dencc in support of his case shall produce with 

written statement such of the documents as ate m his possession or power, and shall 

cause the others to be summoned on a date to be fixed by the Court for iht purpose" 
» a document “in the power ' 

f a person other than the 
le defendant 

To Order VIII aiid the following rules — 

/"‘i' O' “PPoal? PMty m any proceeding =ha)l 

on the first day of his appearance in Court file an address (to be called the 
‘registered address’ ) for service on him of any subsequent nonce, summons or 
other process , and, if he fails to do so, shall be liable at the discrenon of the Court 
to have 'ms defence or rep'iy it any, struck- out, ani to’oe placed m the same posnion 
as if he had made no defence or reply 

An order under this rule may be passed by the Court sno tno/ii or on the appli 
cation of any parly 

12 Rules 21, 33 and 25 to 27 of Order VII shall apply, so far as may be. to 
addresses for service filed under the preceding rule, and rule 24 shall, in the same 
manner, apply but as if the words at the beginning In all cases to which rule 23 
docs not apply* were omitted 

13 Nothing in rules, 1 1 and 12 shall apply to ihe nonce prescribed by Order 
XXI, rule 22 ' 

Order IX 


In Order IX, rule 13, the words ‘was not duly served or that” and the 

words ‘ he was prevented by any sufficient cause’, rwrer/ the word* notwiihsianding 
due service of the summons,’' .j«</at the of the rule a f/ihe following proviso. 

‘ Provided also that no e.r /ar/f decree shall be set aside under ihu rule on the 
crounl that the summons was not duly served, if the Court is satufied that the 
defendant had inlormaiion of the dale of hearing sufficient 10 enable him to ajpear 
and answer the plamutrs claim’* 
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Where a summons has been served under Order V rule ij. on an 
nduli male member luvju^ an iDjcresiadi«r*e lojJiat o/jbe de/eadant m ibe subject 
tnauet of the suit. It shall not be deemed (O have been duly s^ved wuhm the mean' 
of this rule 

Ordkr XUL 

For Order XIH, rule I subsUtute the lollowioff — 

“j ( 1 ) The parties or tbeir pleaders sbalf produce, or cause to be produwd, 
on the date fixed by the Court, under Order VJJ, rule 14. nnd Order VIU, 
rule 1 ii) or on any subsequent date Vfhtch may be fijced hy the Court foe 
the purpose, all the docutneotary evidence ol every description m their posses- 
sion or power on which they inicod to rely, and which has not already been 
fifed in Court, md all documents wliicb tbc Court has permitted or ordered to be 
produced , , . ^ % 

(2) The parties or their pleaders may also file, wuh the permission of the 

Court, ciiber on the date of hearing or any Subsequent date to be fixed by the 
Court for the purpose a supplcmemary bst of furuter documents on wniclj they 
intend to rely, aud such documents shall be produced by ihem wi'hin the time fixed 
by the Court , > i 

( 3 ) The Court shall receive the documents so produced, provided that 

(whenever the documents are produced at any stage of the ciiuse) ihey are 
•jccoroiiamcd by an accurate hst ihercof prepared >n such formas the Chief Court 
may direct , . ,k^ 

JSxplanuton—h. certified copy of a public document is a document mtne 
power of a party but where a document is m the possession of a person 
the plamtifT or defendant it will not be deeme<l to be ‘in the power" of the platatiff 
or defendant 

/n Order Xlll rule 4 li) (if) tnurt the words “in the Judge's own band writing* 
the words ‘statement’ nM>/"of us havmg been so admitted’', 

OltPitR XVf 

RuU I. 

Order XVf rule I (be following — 

I (t) The Court may, 10 any suit or class of suits, require any part/ to fife by a 
J-tte to be fixed by the Court a Iistol witnesses whom he proposes to produce , and 
may f nccesstry direct rJur sveh ) st be kept in a sealed envelope for time as 
the Court coisiders desirable 

Where such a list has been called for from any parly, the latter shall not, except 
for special reasons be (icrmitted 10 summon or produce as ivirness any person whose 
name has not been entered m the list 

(2) Subject to the proMs.ons of sub rule(t) the parties may, alter the smt is msn 
mieJ obtain. on application to ibe Court or to such officer as it appoints m this behalf 
summonses to persons Whose attendance is required either to g,ve evidence or g 


” the Court, himself or by his 
can officer of the Court , but in 

Se'eim" 


Ordsr XVIi 

following to Order XVH, roJe a as sub rule zfel and read the existing 
rule * as all) •— 

Where before any such day the evidence or a substantial portion of the 
pvidence ofany party has been recorded, and such party fails to appear on such day 

t ■ ' ■ 'u as if such ^riy were present 

. ■ _ * ■ failed to appear if he IS cither 

I ■ ' ®ut or pleader though engaged 

nniv 101 uiC 
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For ihe existing rule 3 of Order XVII suisMute the following — 

“Where any p-\rty to a suit 10 whom lime has been granted fails, without reasona- 
ble excuse, to produce his evidence, or to cause the attendance of his witnesses, or to 
comply with any previous order or to perform any other act necessary to the further 
progress of the suit for which tune has been allowed “the Court may, notwithstanding 
such default, and whether such parly is present or not, proceed to decide the suit on 
the merits ” 


Order XXf 

In rule j, for the word ’district” where it occurs after the words ' same” and 
“differeni,” read “province ” 

To rule 6 add the following as sub rule (s) and re nuvtier 6 is 6 (1) • — 

“(2) Such copies and ceriificaies may, it the request of the decree holder, be 
handed over to him, or to such person is he ippoints, m a sealed cnver to be taken to 
the 

. suistitute the following 

fany* 

/« rule 17, sub rule (1), delete the last sentence beginning with the words “and if 
they” and ending with the words “to be fixed by it " and subsltiufe the following sen- 
tence in lieu thereof — 

“and if they have not been complied with the Court may allow the defect to be 
remedied then and there or may fix a lime wiihm which n should be remedied , and 
in case the decree holder fails to remedy the defect within such lime, the Court may 
reject the application ” 

/« rule 22, /or the words "one year, whercverthey occur in this rule rrorf the 
words “three years * 

To sub rule (2) of the rule add the following proviso — 

“Provided that no order for ihe execution of a decree shall be invalid by reason 
of the omission to issue a nonce under this rule unless the Judgment-debtor has 
sustained substantial injury by reason of such omission “ 

In rule 24^3), after the words at the end of ihe sub rule “be executed,” a</i/ the 
words,” and a day shall be specified 011 or before which it shall be returned to 
Court" 

For’the existing rule 25 (2) the following — 

“(2) Where the endorsement is to the effect (hat such officer is unable to 
I or upon affidavit 

romon and examine 

■ ’ • ■ )rd*, “the Court shall 

, « - j', - w /- - - tubiMule the words 

‘three months or such further time as the Court may, in any special case, for 
good cause shown, direct" 

/« rule 32(3), /<;r the words "one year' iubstitute the words “three months,” 
ind at the end of the sub rule adt the words * and the Court may also, for good 
cause shown, extend the time for the altachmcut remaining inforce for a period not 
exceeding one jeir” 

//» rule 32 (4) /br the words 'one year” the words “three months, or 

such further time as may hive been fixed by the Court under the previous 
sub rule " 

In rule 39(5) delete the words ”m the civil piison ** 

In rule 53, sub-rule (i) ( 3 ), m the third line, and m sub rule (4} in the eighth line, 
after the words, ''(o such other Court' add the words, *and to any other Court 
to which the decree has been transferred for execution ’* 

/« sub rule (6), /or the words," after receipt of nonce thereof ” read the words, 
‘after receipt of notice, or wiih the knowledge thereof” 

To rule 54 a / / the following »ub rule 54 f3) — 

‘(3) The order shill take effiect is against r^^rchasers for value m good faith 
from the date when a copy of the order is affixed on ihe propert}, and against all 
Ollier transferees from the judgment debtor from the date on which such order is 
made ” 

For rule 55 luhshtute the following — 

"( 1 ) Where an apphciuon has been nade to the Court under section 73, 
sub section (1), for rateable disUibuuoQ of assets m respect of the property of a 
C. C. H Vol 1—124 
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judgment debtor by ^ person other than the holder of the decree for the execution 
of which the original order of attachment was passed, notice shall be sent of the 
sale officer executing the decree 
(2) Where — 


(a) the amount decreed [which shall include the amount of any decree passed 
against the same judgment debtor, rwtice of which has been sent to the 
sale officer under sub-rule (i)J with costs and all charges and expenses 
resulting from the attachment of any property are paid into Court , or, 

(i) satisfaction of the decree fincludiog any decree passed agaiiut the same 
judgment-debtor, notice of which has been sent to the sale officer under 
sub rule (i)] is otherwise made through the Court or certified to the 
Court , or, . . . 

(c) the decree [including any decree passed, against the same judgment 
debtor notice of which has been sent to the sale officer under sub rule 
(1)] IS set aside or reversed, the attachment shall be deemed to be 
withdrawn and m the case of immoveable property, the withdrawal 
shall, if the judgment debtor so desires, be proclaimed at hts expense, 
and a copy of the proclamation shall be affixed in the manner pres 
cribed by the last preceding rule 
For xu\t su 6 sitiuii xh& following — 

- "Ci decree and the 
atioa the Court 
e Court omits to 


delivery of the property 

afle case shall the sale become 

abs 

/« rule 6^ /or the words fifteen days r/arf the words seven days' 

In rule 69 (a) far the ivord ‘ seven ua4 the word * fourteen and add the 
following proviso — 

' Provided that where the principal judgment debtor or one of the principal 
^dgment debtors tf there are more than one appears and gives his consent the 
Court may d spense w th the consent of the other judgment-debtor or judgment 
debtors who have fa led to attend m answer to a not ce issued under rule 66 
Far rule 72(1) iubstttuta the folio r ng — 


01 wnicn property is sow shall be 
riy provided that the judgment debtor 
t apply to the Court to debar the 
ind the Court may on such appl cation, 
to do so on such terms as may seem just ^ * Property or grant permission 

mtiMcilpe™Bs,oo W, he word, the properly 

Delett sub rule (3) 

7/1 rule 75 (2) the words beingstored riiMr/ the words or .. 

to the Court that the crop can be sold to greater advantage ,n an untS" all 
7 j rule 84 (a), add the following — 


IS rule in a case in 


M-e such sale read the 
rough the judgment 


j , , . ... . sale snail be enter 

tamed upon any ground which could have been, but was not put forward by the 
applicant before the commencement of the safe" ’ 

/n rule 92, sub-rule (i) a/*rtbe voids the Court shall, r««r 7 the words sub 
ject 10 the provisions of rule 58 (2) 

In rule 98 aJUr the words * at his mstigaiion * wherever they occur insert the 
words or on his behalf, and a/ 7 rrihe words thirty days' at the end of the rule 
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the words, ‘and may order the person or persons whom It holds responsible for 

reason 
him m 

, and be 

In rule 99 for the words m brackets * (other than the judgment debtor)” read the 
words m brackets ' (other than the persons mentioned in rules 95 and 98 hereoO *’ 

7 b oraer the following rules — 

* 104 The Court may, in the case of any debt due to the judgment-debtor (other 
than a debt secured by a mortgage or a charge on a negotiable instrument, or a debt 
recoverable only m a Revenue Court), or any moveable property not m the possession 
of the judgment-debtor, issue a notice to any person (hereinafter called the garnishee, 
liable to pay surh debt or to deliver or irroinit for siirh moveahle nronenv ralhne 
upon him t< 
deliver into 
ment debtor, 
cost of execution 

I05 If the garnishee does not forthwith, or within such time as the Court may 
allow, pay or deliver into Court the amount due from or the property deliverable by 
him to the judgment debtor, or so much as may be sufficient to satisfy the decree and 
the cost of execution and does not dispute hts liability to pay such debt or deliver 

e, then the 
d on such 

lod If the garnishee disputes his liability (be Court instead of making such 
order, may order that any issue or questiou necessary for determining his liability 
be tried as though It were an issue in a suit , and upon ihe deierminaiion of such 
issue shall pass such order upon the notice a» shall be just 

107 Whenever m any proceedings under these rules it is alleged or appears 
to the Court to be probable that the debt or property attached or sought to be 
attached belongs to some third person, or that any third person has a lien or charge 
upon, or an interest in it, the Court may order such third person to appear and state 
toe nature of his claim ifaoy, upon such debt or property and prove the same, if 
necessary 

108 After hearing such third person, and any other person who may subse* 
quently be ordered to appear, or m the case of such third or other person not 
appearing when ordered, the Court may pass such order as is hereinbefore provided 
or nuke such other order as it shall think lit, upon such terms m all cases with 
respect to the lien, charge or interest, if any, of such third or other person as to 
such Court shall seem just and reasonable 

109. Payment or delivery made by the garnishee, whether in execution of an 
order under these rules or otherwise, shall be a valid discharge to him as against 
tltejudgmenudeblor, or any other person ordered to appear as aforesaid, for the 
amount paid, delivered, or realixed although such order of the judgment may be 
set aside or reversed 

110 Debts owing from a Urm carrying on business within the Jurisdiction 
of the Court may be attached under these rules, although one or more mem^rs 
of such firm may be resident out of the jurisdiction 

Provided that any person having the control or nunagement of the partnership 
business or any member of the firm within the jurisdiction is served with the 
’ ’ , pursuant to an order shall be 

, . ' e rules and of any proceedings 

made thereon, shall be in the 

, , , , ■ , has been tried and determined 

■ ' and be subject to the same 

j ^ ■ ■ ■ • , iccrce, 

(2) Orders not covered by sub rule (1) shall be appealable as orders made m 
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113 All the rules m tins Code relating to service upon either plaintiffs or defen- 
dants at the address filed or subsequently altered under Order VIl or Order VIII 
shall apply to all proceedings taken under Order XXXI or seciioii 47 

1 14 The following form shall be used under the provisions of rule 104 of Order 

Suit no op 19 , 

. Decrei JtOltUr 

versus 

Judgment debtor 

To 

Whereas it is alleged that a debt of Rs is due from you to the 

judgment debtor 

Or that jou are liable to deliver to ihe above— named judgment debtor the property 
set forth in the schedule hereto attached , take notice that you are hereby required 

Trt rt fl C Slid 


payment of the said sum, or for the delivery of the said prop“rty may oe passeu 
against you 

Pated this, day of >9 

Muntif 


Subordinate Judge 
At 


Order XXV 

To Order XXV, rule I, add sub roles x (4) and (S) — 


in the property in su t is concerned or may declare that be shall be debarred from 
claiming any r ght to or interest in the property in suit 

xd him as a 
ive security 
In case, of 

to, or interest in the property in smf “ 

Order XXVI 

In rule t8 sub-ru 

for the full stop, an ^ 

mg for the examinat 

suit, to supply the C ^ ^ 

Order XXXII 

sub nile (4) — 

ten years of age no such notice shall be 


the following /nr* rule 4 — 

*4 (4) ^Vbcrea minor has a guardian appointed or declared by competent 
authonly no person other than such guardian shall act as next friend, except by 
leave of the Court 
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(2) Subject to tbe provisions of sub rule (i) any person who is of sound mind 
aid has attained majoruy may act as next friend of a minor, unless the interest of 
such person IS adverse to that of the minor, or if he is a defendant, or the Court 
for other reaso is to be recorded considers him unfit to act 

(3) Every next friend shall, ci^cept as otliermse provided by sub rule (5) of this 
rule, be eniiilei to be reimbursed from the estate of the minor any expenses 
incurred by him while acting for the minor. 

(4) The Court may, in its discretion, for reasons to be recorded, award costs of 
the suit, or compensation under section 35 A or section 95 against the next friend 
personally as if he were a plaintiff 

(5) Costs or compensation awarded under sub rule (4) shall not be recoverable by 
the guardian from the estate of the minor, unless the decree expressly directs that 
they shall be so recoverable “ 

the following rule 4 A — 

"4A (i) Where a minor has a guardian appointed by competent authority no 
person other ihad such guardian shall be appointed hts guardian for the suit unless 
the Court considers for reasons to be recorded, that it is for the minor's welfare that 
another person be appointed 

(2) Where there is no such guardian, or where the Court considers that such guar* 
dian should not he appointed, it shall appoint as guardian for the suit the natural 
guardian of the minor, if qualified, or where there is no such guardian, ihe pei- 
son m whose care the minor is, or any other suitable person who has notified 
the Court of Ins willingness to act, or failing ^ny such person an officer of the 
Court. 

—\n officer of the Court shall, for (he purposes of tins sub rule, in- 
COUTI 

>eat be appointed guardian foe the suit 
jcit person shall be presumed, unless ni'hcn 
nun, he not Ties to the Court Ins refusal to 
accept appointment as such guardian Refusal to accept notice shall be presumed in 
be refusal to act 

• tan for the suit under sub rule 

such officer in the perfor- 
- ither by the parties or by ary 

one or more of the parties to the suit, or out of any fund m Court in which the minor 
IS interested, and may give directions for the re payment or allowance of such costs 
as justice and the circumstances of the case may require ' 

Order XXXIV. 

/rt rule 4, sub rule (2) "/’/mhe words “ihe Court may’, laser/ the words ' of 
us own motion 5 or ” 

the present rule 15 as rule 15 (1) and as sub rule (2) the following — 

■ Where a decree orders payment of money and charges it on immoveable 
property on default of payment the amount can be realized by sale of that property 
in execution of that very decree " 


Order XXXIX 

/» rule 1 tlfMe Ihe words or '‘wrongfully sold in execution of a decree" in clause 
the words ‘damaging, alienation," anduif^/ihe 

0 (he Court that the property in suit is m danger 
^ ^ of a decree, the Court m3> also by order grant 

a temporary uijuiiciion restraining the Court executing the decree from confinning 
the sale held in execution of the decree until the disposal of the suit or until further 
orders" 

Order xli. 

/vr” the cxisiiug rule 3 (l) iuhstituU the following — 

"3 10 Where the inemorandum of appeal is not drawn up in the manner herein- 
before prescribed, or accompanied b> the copies meniioncJ in rule i, sub ru'e (1). 
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It may be rejected, or where ilie memorandum of appeal is not drawn up in the 
manner prescnhedt it may be returned to the appellant for the purpose of beiog 
amended u ithin a lime to be fixed by tbe Court or be amended then and there. 

To rule 14, a 4f the followinff sub rule — 

*0) Provided (hat lo 3 case where a respondent has not appeared either during 
the hearing 0/ the case in (he Court Uortt xthaae decree or order (tie &ppea^ \s pie 
ferred, ' ii shall only be newssaty 

/or the I vice on such respondent or, 

if such , and thereafter service may 

be cffec ce m the Court house of the 

f?istrrrf iuoi.e»i<in« _ eedmg was losiuiited along 

namely, publishing the notice in a 
the cfiaupal of the vd/age where (he 
he Court may direct “ 


" * rule 19 or Order Vffl rule 
• , or Order V/If, rule 12 shall 

(he original suit or petition 

(s) Eveiy memorandum of appeal Shan state me ouucesses for service given by 
(he Opposite parlies in ihe Court below, and notices and proces«es shall issue from 
the appellate Court to such addresses 

(31 Jiu/es a; aa 23 and a4 of Order VJJ shall apply, so far as may be to appellate 
proceedings* 

OltDBit XUH 


/« rule I (u) joi the words an order under rule of Order XU’ read any 


M • 1 1 every miscellaneous case, ind it evtty euit 

• if I ' 'all be drawn up staling clearly the deierirmia 

tion of the appeal or case the costs incurred and the parties if any by whom such 
Costs are to be paid 


Oroeic XLVt 


A if the a» rule 8 

‘‘WJ 


£» far 3s jnay be 


to proceedings under 


Oruer XLVK 


Add ibe folloyying as Rule 10 — 


proceedings under 


Order XLVfff 
/?«& I 

F,., n..rr., 



ORDER tW 

Afier Older LI add ibe following as Order Uf 
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APPENDIX IX. 

Rules framed by the Couri of the Judiaal Commissioner Central Provinces under 
section 12$ C. P. Code 

Order III 

Rules 5 — In rule 5 substitute the words ‘on a pleader who has been appointed to 
act for any parly** for the words ‘ on the pleader of any party” * 

Order IV 

Rule 1 — Rule 1(0 substituted by the following sub rule (1) — 

”1 (1) Every suit shall he instituted by presenting to the Court or such ofUcer as 
It appoints m this behalfa plaint together with as many true copies on plain paper 
of the plaint as there are defendants, for service with the summons upon each 
defendant, unless the Court, for good cause shown, allows time for hling such copies 

In Rule I, insert the following sub rule as sub rule (2) and re number, the old sub' 
rule as sub-rule (3) — 

‘ (2) The Court fee chargeable for such service shall be paid in the case of suits 
when the plaint IS hied, and m the case of all other proceedings when the process is 
applied for ” * 

Order V 

Rule 15— In rule 15 substitute the words “When the defendant is absent or can 
not be personally served” for the words ‘ Where m any suit the defendant can not be 
found ’* 

Rule 17 —To rule 17, add the following proviso — 

“Provided that where a special service has been issued and the defendant refuses 
to sign the acknowledgment it shall not be necessary to affix a copy as directed here* 
inbefore ” 


sent to him by registered post prepaid for acknowledgment provided that such 
place IS a town or village m (he Akoh Revenue talnq An acknowledgment 
purporting to be signed by the defendant or ao endorsement by \ postal servant 
that the defendant refused service may be deemed by the Court issuing the 
summons to be pmm fade proof of service ’ 

word ' shall” 

' . out outside the limits of 

the Central Provinces, the Court, may, m addition to any other mode of service, 
send the summons by registered post to the defendant at the place where he is 
residing or carrying on business An acknowledgment purporting to be signed by 
ViYiti.trt ^ti -MrirwveinwA ’07 ■pwv.iA ■swwA \Vr»\ ntSobei svmcc 

may be deemed by the Court issuing the summons to be pnma fac/e proof of 
service ” 

Rule :6 —In rule a6 insert the words ** in addition to or in substiiutioa for the 
method permuted by rule 25 ” between the words “may ’ and 'be sent " 

Order Vll 


' , I * lint or auncx thereto a list of the 

* ong with It. 

fz) The chief ministerial ofheer of the Court shall sign sucli lists and the 
copies of the plaint presented under rule t of Order IV, if, on examination, be 
finds them to be correct '* 

Rules 19 to 23 — Insert the following as rules 19 to 23 after rule iS — 

“19 Every plaint or original petition shall be accompanied by an address at which 
serMCc of process may be made on the plaintiff or the petitioner The address 
shall be wiihm the local limits of the aail distnct m which the suit or pennon is 
filed, or of the civil district in which the party ordinarily resides, if uiihin ibe 
limits of the Central Provinces and Bcrar This address shall be cal’ed the 



‘registered address ind it shill hold good throughout interlocutory proceedings 
ind appeals and also for a further period of tno years from the date of the final 
iecision and for all purposes including those of execution 

20 Any party subsequently added as plaintiff or pemioner shall in like manner 
lie a registered address at the time of ap^yi^g or consenting tobejointdas 
plaintiff or petitioner 

"21 rf the nhiniiff or the oetitioner fails to file a registered address as 
equired 
115 suit 
ly the C 

. sub rule (t) the 

ot the tejccuon 
urt that he was 
>s at the proper 

ime, the Court shall set as de the dismissal or me rejection upon such terms as to 
ostsoroUiervMScasitthmksfi'.and shallappointi diy for proceeding wnh the 
,uit or petiuon 

22 Where Dip nhinliff or the petiuoner 1$ not fojnd it his registered •'^^ress 
ind no age 
s present a 

>uch service * ia 1 uw s. ^ 

served 

■ • * ngft h's registered address shall 

amendment of the record accord- 
jch other parties to the suit or 
^ inform ” 

Order VIII 

Rules It to 13— Mice rule to insert the following rules it— 13 — 
ti Every defendant 111 1 suit or opposite parly m any proceedings shall on 
ihp firsf di of his nnoearance 11 Court file an address for service on him oi^any 


13 (I) Ifthedefenhni or fe oppos te p-irtv fa I* ta file i registered address 
■IS required by rule 1 1 he si ill I c I iWe ii dte discretion of ihe Court to have his 
defence Struck out and to be pliccd n the sime posiiion as if he had made no 
defence An order under th s rule may be pissed by the Coun suo motu or on lU 
ipplicaiioo of any party “ w « ur ot u»e 

(a) Where the Court has struck out the defence under sub rule fi)a dhis 
adjourned ihe hearing of ihe suit or the proceeding and where rhe dcf-nrii ^ ^ 


» 1 1 e ucie vv ua I wi occi B rues out 


(3) Where ihe Court has siruck out ihe defence under sub rule f«) and has 
consequemly passed a decree or order ihe defendant or , he opposite party as the 
rise may be, may apply to the Court by which ihe decree or order was pissed for 

es 1 registerc 1 iddress 
cause from filing the 
ree or order is against 

, and slnll appoint a 

day for ptocccding with the suit or proceeding 


Provided that where ihe decree is of such i nilure thit it cm not he set iside 
as against such defendant or opposite jxirly only it may be set aside is against all 
or any ofibe other defendanfs or opposite panics 

13 Rules 20, 22 and 23 of Order Ml shall apply so for as may be to addresses 
for scr% ice filed under rule 1 1 
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Order IX 

Rule 13 — Add ihe following as a further proviso to rule 13 — 

“Provided also that no such decree shall be set aside merely on the ground of 
irregulani) in service of summons, if the Court is satisHed that the defendant knew, 
or but for his wilful conduct would have knowu of the date of hearing in sufhcient 
lime to enable him 10 appear and answer the plaintiff’s claim 

—Where a summons has been served under Order V, rule 15 
on an adult male member having an interest adverse to that of the defendant m 
the subject matter of ihe suit, it shall not be deemed to have been duly served 
wnbin the meaning of this rule" 

In rule 13 for the words *he was prevented by any sufficient cause front 
appearing" the words ' there was <uffiaent cause for his failure to appear' shall 
be substituted 

Re number the CMSting rule 13 as sub rule 13(1) and after it, add the following 
as sub rule (2) — 

"(2} The provisions of section 5 of the Indian Limitation Act, IX of 1908 shall 
apply to applications under sub rule (i) 

Order XIII 

Rule 9— Add the following as sub rule (2) of rule 9 and re number the present 
sub rule (2) as sub rule (3) — 

"(2) Where the documeni has been produced by a person who is not a party 
to the suit, the Court may and at the request of ihe person applying for the return 
of the document shall order the party at whose instance the document was 
produced to pay the cost of preparing the certified copy “ 

Order XVI 


own officers. Govern 
mei 

Rule 3 — Substiiuie the following for rule (3) — 

3(1} The sum so paid into Court shall except in case of a Government servant, 
be tendered to the person summoned at the lime of serving the summons if it can 
be served personally 

(3} When the person summoned is a Government servant the sum so paid in 
Court shall be credited to Government 

on cases in which Government servants have to give evidence 

at a Court situate not more than J miles from their head quarters the actual 
travelling expenses incurred by them may when the Court considers it necessary, 
be paid to them 

exception (2) — A Government servant whose salary does not exceed Rs 10 
per mensem may receive his expenses from the Court * 

Rule 4— Afier the word summoned where u occurs first in sub rule (t) insert 
the following — 

' or where such person is a Government servant, to be paid into Court * 

Order XVlll 


r lie the Court may order that 

*he - j Jrt may be m any order which 

It deems fit ' 

Order XX 

In sub*rule (a) of rule 11 in Order XX for the words 'and with the rxinsent of ibe 
decree holder ' the w ords and after notice to the decree-holder ' shall be substituted. 

Order XXI 

Rule t— (a) In subrule (0 after the words “a decree" insert the words "cr 
an order , ' 

(^) for clause (<») the following clause (j) si all be substituted 

‘ ( i) by deposit m, or by postal irore> order to the Ccuri whose duty t ii to 
execute the decree or order , or ’ , 

C C. H Vol I— 125 
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(i') in clause (<■) after the tvord ‘ilccree” insert the words ‘‘or order" , and 

(d) to sub rule (2) insert the Wlowin^ proviso — 

“Provided that, when the payment is made by money order the notice may be 
given by registered post by the judgment-debtor direct to the decree holder.” 

Rule II— After sub clause (v) of clause (j) of sub-rule (2) of rule ii, add the 
following proviso — * 

“Provided that, when the applicant files with his application a certified copy 
of the decree, the particulars specified in clauses (fa), (c) and (h) need not be given 
m the application ” 

Rule 16 — In rule 16, after the words ‘'which passed it” insert the words 
"or to any Court to which it has been seat for execuMa “ 

Rule 17 — In iiih rule ft) of rule 17, for the words "and. if they have not been 

’ ' d, if they 
. then and 

le decree- 
.he apph- 

cation *' 

Rule 22— In rule 32 for the words 'one year" whenever they occur, substitute 
the words ‘ three years * 

To sub rule (3) of rule S3 add the following proviso ~ 

"Provided that no order for ihe execution oI a decree shall be in^lid by 
reason of the omission to issue a notice under the rule, unless ibe judgment- 
debtor has ausiaincd subsuntial injury by reason of such omission “ . . 

Rule 3A— In sub rule (3) of rule 24. for the word ‘'executed'’ substitute the words 
'returned lo the Court" . , , . . * 

Ruleafi—In su^ruJe f3) of rule 56 substitute the words shaJl unless good 
cause to the contrary is shown” for the word *may" 

Rule 31 —In sub rules (a) and <3) of rule 31 for the words ‘six months" 
wherever they occur substitute tbe words 'three months or such further time as 
the Court may m any special case, for good cause shown, direct " 


Court house » ' ® 

'{b) For sub-rules (4) and (f) the following sub rules shall be substituted — 

"(J) Such sua hr nr) as lie /orfec Hunts snfficreol for the subsisl.nce and 
cost 01 conveyance ol the judBinent-deblor lor this ,oucney Irons U« Coott 11005““ 
Ihe Civil prison and from Ihe Civil pison. on his release to his usual pkc ' rf 
residence logelhei wiih the first ol ihe payments in advance under sub rule‘s li) for 
such portion of the current munth as remains uticnpircd, shall be oaid to the nrnner 
olhcer of the Court before ibcjudBmcot-tlcblorrs comntittetl to the Cjvil nrisoi? and 
the subscciuent payments (if any) shall be paid to the officer in charee ol the Civil 
prison 

(5) Sums disbursed under this rule hy the decree holder for the subsistence and 
the cost of the conveyance (if any) of *hc judgment debtor shall be deemed to be 
costs tn the suit 

Rule S3— In clause (1) of sub rule (i) a,uj ,q sub-rule U) of rule 53, after 
the words “10 such oiher Court’ insert the words “and to any other Court to 
which the decree has been transferred for execution” In sub-dause («■) of 
clause (i) of sub rule (i) of rule 53, after the word judgment debtor*' insert 
the words “wiih ihe consent of ibe said decree holder expressed tn writing or 
with the pcrmissioa of the attaching Coarr,'* and (bj for the nortfs 'its own' subsii- 


traasterecs • 


m 

cr 
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Rule S7 — For rule 57 substitute the following rule — 

n of a decree, and 
on application, the 
If the Court omits 
ve ceased to exist ” 

Rule 58 — In sub rule (2) of rule 58, after the word ‘ objection” where it occurs for 
the second time, insert the followinjr words — 

‘ Or, where the property to be sold is immoveable property, the Court may, m ns 
discretion, direct that the sale be held, but shall not become absolute until the 
claim or objection is decided ” 

Rule 65 — In rule 65 of Order XXI the following sentence shall be added, 
namely — 

'Such officer or person shall be competent to declare the highest bidder as 
purchaser at the sale provided that, where the sale is made in, or with the 
precincts of the Court house, no suth declaration shall be made without the leave of 
the Court ” 

Rule 66— la clause (e) of sub rule (2) of rule 66 after the word “property" insert 
the words — ^"including the decree-holders estimate of the approximate market 
price ” 

Rule 69— In sub rule {2) of rule 69, for the words “seven days” substitute the 
words ‘fifteen days" 

Rule 75 — In sub-rule (2) of rule 75 after the words ' being stored ” insert the 
words or, where it appears to the Court that ihe crop can be sold to greater advan- 
tage m an unripe state “ 

Rule 8;— In rule 3 ; of order XXI, the following explanation shall be added, 
namely — * Explanation When an amount is tendered on any day after t p m, but 
paid into Court on the next working da) between 11 a m and i p m the payment 
shall be deemed to have been made on the day on whicli the lender is made” 

Rule 89— In sub rule (1) of rule 89 for the words 'any person either owning such 
property or holding an interest therein by virtue of a title acouired before such 
sale’’ substitute the words 'any person claiming any interest m toe property sold at 
the time of the sale or at the time of the petition, or acting for or m the interest of, 
such person ” 

Rule 90— After the proviso to sub rule (1) of rule 90, insert the following further 
proviso — 

shall be 
by the 

Rule 92— In sub rule (i) of rule 92 after the word "make” insert the words 
subject to the provisions of rule 58(2) ” 

Rule 94 — In rule 94, add a comma after the word 'sold” and insert the words 
‘‘the amount of the purchise money"between the word "sold” and the word 'and' 

Rule 98 — In role 98 (a) after word 'instigation in ' both places when it occurs, 
insert the words ‘or on his behalP md (b) alter the words '‘thirty days ’ insert ihe 
words : — 

It holds responsible for such 
.* * , IB addition to costs, reasonable 

- r, as the case may be, for the 

• _ sion The order made thereon 

shall have the same force and be subject to the same conditions as to appeal or 
otherwise as if it were decree ' 

Rule 99— In rule 99, for the word 'judgment debtor" where it occurs in brackets 
substitute the words “persons mentioned in rule 9$ or 98.” 

Order XXV 

Rule t — In rule i(t) insert the words *or that any plaintiff is being financed by a 
person not a party to the suit" between the words “other than the property in su t” 
add ' ihc Court may " 
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Rule 3— After rule 3 add Ihe following new rule — 

‘ 3 (ii Where any plainuff has for the purpose of being financed in the suit iratis 

ferred or agreed to transfer any share or imereat m the nmnerfv in sitif fn i nprcn? 


plaint 
tion 0 


nty fc - L./ « / -"p - >— 

In the event o { such security no: being furnished wiiJun the time fixed, the Court may 

raake an order dismissing the suit so iar as hi$ right to, or interest m the property 
m suit IS concerned or declaring tbai be shall be debarred from claiming any 
right to, or interest in, che property m suit 

(2) If such person declines to be made a plaimid the Court may implead him as a 
defendant and may order him within a time to be fixed b) it, to give securi^ 

. ' . by any other defendant 

time fixed the court may 
laiming any right to, or 


(3) Any plaintiff or 'defendant against whom an order is made under th,s rale 
may apply to have tt set aside and the provisions of sub rules (2; .iod (31 ® 

shall apply, muiandit to such apphcaiion” 

ordsr xxxii 

Rules 3 and 4— For rules 3 and 4 substitute the folloivmg — 

3 Where the defenilaot Is a minor Ihe court, on teinn snmSed 
ofhis minority shall appoint a proper person to be guardian for the suit 01 suen 
o”t>or . . 

4(1) Any person who IS of sound mind and has aitamed majorily may act as 
next friend of a minor or ns his guardian for the suit 

Provided that the interest of such person is not adverse to that of the minor and 
that he IS not in the case ol a next friend, a defendant or m the case of a guardian 
for the sun a plaint ff 

U) Where a minor has a guardian appointed or declared by competent authority 
no person other than such guard an shall act as the next friend of the minor or as 
hi* guardian for the suit unless the court considers for reasons to oe record^ 
that It IS for the minor s welfare that another person be permiued to act m either 
capacity 

14 A (1) ^o person except the guardian appointed or declared by competent 
author ty shall w lijout hia coisert be appointed guardian for the suit 
f (2) An order for ilie appo ntment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the plaintiff 

(3) Unless the Court is othenviso satisfied of the fact that Ihe proposed guardian 
has no interest adverse to i,ai of the minor in the matters in controversy la the 
soil and thil he u n6t pnttoi v, de. m iftn..-,!.,*. t.-4'mi,V. TOmm: Mdi apohea 
non to be supported by an affidavit scrifying the fact " 

W Ko Older shall be made on My nppUeauoa lor ihe appoinlment as 
goardian for the Mil of any person mhertlian a guardian of ihe minor appom- 
'‘“'’■“'‘J' «“P> upon nonce lo Ibe proposed 
Matdiaa for lie suit and w any guardian of the mmnr appoinlcd or declared 
By comperentanlhority or. where ihereisiw sueh guardian ihe person in whoso 
care Ihe minor is, and after hearing any objection ilai may be orSed on a day lo 
be ipecilied in Ihe nonce. The Court may. in any case if il ili.nks a, issue n6l.ee 
to the minor also 

(5) Where, on or before the spcafied day such proposed guardian fads 10 
appear and express his cooseni loact »s gwdian for tV suit, or, where he is con 
siticred unfit or disqualified under sub rule (3! the Court may, in the absence of any 
oihcf periOft fit ami willing to aci, appoint any of us officers or a pleader to be 
guardian for the suit. 

(b) Inaoy • * • . - , . 

suf^icfltsuinsl:- e * • , 

ts ol the minoi ■ ■ ^ oiojusiea 

la accordance wnn tne final order passed m the suit la respect of cons 
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Order XXXIX 

Rule I — In Rule I (a) m clause (a) omit the words or wrongfully sold in exe 
cution of a decree , (b) omit the word sale’, and (c) after the words ‘further 

ihe property in suit la m danger 
^ , the court may also by order grant 

a temporary injunction restraining the court executing the decree from confirming the 
sale held in execution of the decree until the disposal of the suit or until further orders’ 
Order XLI 

Rule 14 — To rule 14 the folio ving sub rule shall be added — (3) The appellate 
Court may, in us discretion dispense with notice to any respondent against whom the 
suit was heard exp \rte “ 

Rule 21 — In rule 21, of order XLI (a) the existing rule shall be re numbered as sub 
rule (t) and (b) after sub rule (1) so re numbered the following shall be inserted as 
rule (2) namely — 

‘(2} The provisions of section 5 of the Indian Limitation Act IX of 1908 shall 
apply to application under sub rule (1)’ 

Order XLV 

Rule 3 — h or sub rule (2) of rule 3 of order XLV, the following sub rules shall 
be substituted namely — 

(2) Upon receipt of such pet non the Court after sending for the record and 

and hearing him accord 


»ub rule (2) it shall direct 
notice to be served on the opposite party to show cause hy the said cetl iicaie 
should not be granted ’ 

Rule 7A — After rule 7 nsert U e folio vmg ne v rule 7A — 

7A No s ch secur ty as 1$ mentioned in rule 7 (t) clause (a) shall be requ red 
from the Secretary of State for India n Council or where the Local Government has 
undertaken the defence of the suit from any pubi c officer sued m respect of an act 
alleged to be done by him in h s offic al capac ty ’ 

Order XLVllI 

Rule I*— To sub rule (2) of rule 1 of order XLVIlI prefix the words except as 
provided in order IV rule i (2)’ and substitute the word the’ for “The" 

APPENDIX E 

1 -orm No 38 

In form No 38 insert the words for Rs ’ between the words the 

purchaser* and at the sale’ 

APPENDIX H (Miscellaneous) 

Form No ii 

For form No ii substitute the fbllowiDg — 

Noiice to M nor Defendant and guard an 
(Order 33. rule 4A) 
rule 


To Minor Defendant 

Actual 

Proposed Guardian 

Whereas an application has been presented — on Uie part of the plai ^i ff — 
on behalf of the m nor defenuant 
for the appointment of you as the guardian of the 

suit of the minor defendant (jou the sad minor*) 

JO. 

the proposed guardian for the suit are hereb) 
requ red to taken notice that unless you, ihc prosposed guardian appear before 

* The portion in brackets si ould be scored out if no notice is to issue 10 ihe 
minor defen tint 
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this Court on or before the day appointed for the hearing of the case and staled 
jn the appended summons, and express >oar consent to your appointment or unless 
an application is made to this court for the appointment of some other person to 
act as guardian of the minor for the suit, the Court will proceed to appoint in 
oflrcer of the Court or a pleader or some other person to act as a guardian to the 
minor for the purposes of the said suit which summons in the ordinary form is 
herewith appended 

Given under my hand and the seal of the Court this day of >9 

Judge 


APPENDIX X. 

Rules made by the Court of the Judicial Commissioner of Sind, under section 
125 of the Code of Civil Procedure 1908 


Order IK 

Rules 6— Add the following as sub rule (3) to role 6 of order IK — 

(3) The Court may at any stage of a su 
If, or of us own motion, direct any pan 

residing within the jurisdiction of the Court, . . V 1. 

an agent within the jurisdiction of the Court to accept service of process on his beiiaif 
To every appointment made under this sub rule the provisions of sob rule {2) shaSi be 
applicable 

Order V 

Rule 2rA — Insert the following as rule 21A m order V — 
i’ih'—Serviet of summons iy prepmd post whftever the defendant may he re 
sidmg if plaintiff so desires — 

Where the plaintiff so desires the Court may notwithstanding anything in the fore- 
going rules and wherher the defendant resides within the jurisdiction of the Court or not, 
cause the summons to be addressed to die ' 


aeVoo vlcdgmen purport nj. to be signed by (be defendant shall be deemed by the 
Cou« issu flg ihc summons to be pnma faeie ptooS of service In all other cases 
the Court shall hold such enqu ry as i( thinks fit and euher declare the summons to 
have been duly served or order socb further service as may in its opinion hr 
necessary * tr > uc 

Rule 31— Add the following as rule 31 m order V — 


•31 Hasummons.ssucdtoa deltndaM re«id.i.|: >in British Indm ,s remrntd 
.•.h.-ihiisv,ni.v.;.hiV .mniiBlrn rtesd summons lor ptrsooal service or raSr? 
ing substituted service of the summons also order that a mnv of oroer 

bAddr.ss«) Id .he derendent , he place „he,“ he“.s\esXfa?d\“S?J 

Xe. S’ ScoC sifn'll'e " -ch place and"*, h? 


Order vr 

. for soh-rule of rule g ,n Order VII - 

■9(1) The ph.iii.fr shall endorse on ihe pi„„, 

doeumenls il any) which he has prmJneed alons: with il, and shall iresent Se 
wih Ihe plaint as manycop.es of., on plain paper as there are dtfendanls , o5 
application made ihe Court may, ty reason of the length ol the plaint or the 
number of the defendants, or for any other sufficient reason accept instead & 
hVe number of concise siaiements of the nature of the claim made or of the relief 
claimed m the suit presenied along with the plaint 

Rules »9 to 36— Add the following as roles 19 to aS m Order Vl/ — 

•*19 Addins to he fiied uitlh pittni or onginal petition ^'E\ery pUmt or 
original pentlnn %hall he arrnTnpamed by a memorandum In wnnny g’lving an 
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address at which service of notice, or summons or other process may be made 
on the plamiiff or petitioner PlamtUfs or petitioners sub>equenily added shall, 
immediately on being so added, file a memorandum m writing of <his nature 
20 Nature of address to 


3r Consequences cf failure to file address — Where a plaintiff or a petitioner fails 
to file an address for service, he shall be liable to have his suit dismissed or his peti- 
tion rejected by the Court suo motu^ or any party may apply for an order to that effect 
and the Court may make such order as it thinks just 

32 Procedure when party not found a/ — Where a party is 
not found at the address given b 
ber of his family on whom a noiu 
notice or process shall be affixe 
fixed such party is not present _ _ 

summons or other process shall be sent to the registered address by registers post 
prepaid for acknowledgment, and such service shall be deemed to be as eflectual as 
if the notice or process had been personally served 

23 Service of notice on pleaders — Where a parly engages a pleader notice or 
process on him shall be served m the manner prescribed by order ill, rule 5, unless 
the Court directs service at the address for service given by the party 

34 * Change of address —A party who desires to change the address for service 
given by bim aforesaid shall file a fresh memorandum m writing to this effect and the 
Court may direct the amendment of ihc record accordingly Notice of such memo 
randum shall be given to such other parties to ihe suit as the Court may deem it 
necessary to inform, and may be served either upon the pleaders for such parties Or 
to be sent to them by registered post as the Court thinks fic 

25 Pules not itiidi/ig on Co«r/— Nothing m these rules shall prevent the 
Court from directing the service of a noiKe or process in any other manner if for 
any reasons, it th nks fit to do so 

26 AppUeability to notice under Order XXI rules Nothing m these rules 
shall apply to not ce prescribed by Order XXI, rule 37 

Order VIII 

Rules 1 1 and 12 — Add the following as rules il nnd 12 in Order Vlll — 

‘II Parties to file address — Every party whether original added or substi 
tuted, who appears in any suit or other proceeding shall on or before the date fixed 
in the summons or nonce served on him as the date of hearing file m Court 
ddress for service, and if he fails to do so 
3x>y sJmrJf Pur aid be Jo jdared m ibe same 
this respect the Court may act suo viotu or 
* n order to such effect, and ihe Court may 

ply to a defendant who has filed a written 
statement, but who is examined by the Court under section ^ of ihe Dekahan 
Agriculturists Relief Act, 1879, or otherwise, or in any case where the Court 
permits the address for service to be given by a party on a date later than that 
specified in this rule 

1 2 Applicability of rules zo and ai— 3d Order VII to A t tress for service — 
Rules ao, 32 , 33 34, 35 and 36 ofOrJrr VII shall apply so far as may be to 
addresses for service filed under the Iasi preceding rule 

Okdsr I\ 

Rule 13 — Add the fohowing further proviso to rule 13 in Order X — 

' Provided also that a decree passed esc parte shall not in the absence of good 
cause be set aside on the ground merely of irregularity in the service of ihe »u3isnoa» 
unless uj»n ihe facts proved the court IS satisfi^ that the defendant diJ ow Mve 
nonce 01 ihc date ofhcanng in sufficient time to appearand answer ihc p.ai-i 
claim “ 



ICOO 


TUB CODb. OP CIVIL PROCUDVRE 


[Rules: App. X 


Order XV! 

Ru\e I A— Insert the following as rule i A after role r m order XVI — 

‘ lA The Court may, on the application of any part for i summons for the 
attendance of any person as a witness permit that service of such summons shall be 
effected by such patsy " 

Ordef XXI 

Rule 24 — Insert the fol'owinj? as proviso to sub rale (2) of rule 34 of Order 
XXI - 

Provided that a First Class Subordmate Judge may, in bis special jurisdiction, 
send a process to another subordinate court in the same district for execution by 
the proper officer in that court " 

Order XU 

Rule 14 — Insert the following as sub rule (2) to rule M m order XLI — 

>t]on, dispense with the 
- herein, on a respondent 


14 > ^ 

mg any ^e 

deemed 

of any deceased opposite party or deceased respondent where such opposite party 
or respondent did not appear, either at the bearing tn the Court whose decree ts 
complatncd of or at any proceeding subsequent to the decree of that Court ** 

Rule 38 —Insert the following as role 38 in order XU — 



ling out of the original suit or petition. 


. Every memcirandum of appeal shall stale addresses for service given by 
the oppo« e panes n il e Court below, and notices and processes shall issue from 
the Apj Uiate Court 10 such xddresses 
C3 Riles " 
proreedings 


; S3 and 24 of Order VII shall apply, so far is may be, to appellate 


Ordcr'XLVI 


Rule R —Insert the following as rule 8 m Order XL VI — 


8 Appluabthlj/ of mU ^3 of Ortler ^rZ/— Rule 
so far as may be lo proceedings under this order 


38 of Order XL shall 


apply 


Order XLVIf 

Rule xo^AppiieaiihtjiofruUsSofOrJtr Rule 

apply so far as may be, to proceedings under this order 


38 of Order XU shall 


Order LU 

Rule I —Add the following as Order Ul —■ 

Insert the folloning as order LII — 

I APpltobilUt of rule 3S of ordtr XLt to proceedings under section //j'— Rule 
38 of order XLI shall apply, so far as may be, to proceedings under section itj of 
uie Code 

appendix b 

Insert the following note in red ink in Forms Nos. r, 3 3,5 and 6 of Appendix 
B to Schedule 1 — 

“Also take notice that in default of jour61ing''3H address for service on or befere 
the date mentioned you are liable to hate your defence struck out* 
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APPENDIX XL 

Rules made by the Court of the Judicial Commissioner, North West Frontier 
Provinces under S 125 of the C P Code 

Order IH 

Rules — And “Provided that the pleader is acting and not merely pleading for 
the party ” 

Order V 

Rule 15— For the words "where m aoy suit the defendant cannot be found" 
substitute “where the defendant »s absent from his usual place of residence " 

Rule 17 — Add The signature of a headman of the village shall be obtained 
on the summons and proclamation shall be made by beat of drum in the neighbour* 
hood of the said house “ 

Order VII 

Rule 14 (2) — Add "And shall also produce suchdocuments as are in his possession 
or power*’ 


be liable to have his suit dismissed or his petiiton rejected by the Court suo tnefu 
or any party may apply for an order to that eflect. and the Court may make such 
order as it thinks just 

22 A party who desires to 
said shall die a vended petui 
record accordingly Notice of 
the suit as the Court may deen 

upon the pleaders for such parti , u 1 * * 

thinks dt ” 

Order VIII 

Rule t-*Add a sub clause (2) — ’Thodefendant at the time of presenting a written 
statement shall, where he relies on any documents (whether m his possession or 
power or not) enter such documents in a list and produce those documents which 
are in his possession or power '* 

Rules It and 12 — After rule 10 add the following rules — 

‘‘xi. Every party, whether original added or substituted who intends (o 
appear and detend any suit or ongmat petition shaYi, on or 'oeTore the date fixed 
in the summons or nonce served on him as the date of hearing, die in 
Court a proceeding slating Ins address for service and if he fails to do 
so, lie shall be liable to have his defence, if any struck out and to be placed in 
the same position as if he hid not defended In this respect the Court may 
act tue motu or on the application of any party for an order 10 such edect, and 
the Court may make such order as it ibinksjust 

12 Rules 20 and 22 of order VII shall applj, so far as may be to addresses for 
service, filed under the preceding rule’* 

Order IX 

R 13 Add “Provided further that no decree passed ex /ar/e shall be set aside 
merely on the ground of an irrcgularii} in the service of summons, if the court is 
satisfied for reasons to be recorded that the defendant had knowledge of the dale of 
hearing m sufficient time to appear on that date and answer the claim " 

Order Xllk 

R I The following rule is substituted — 

"All documentary evidence shall be produced by the parties or their pleaders 
m the method and at the time prescribed m order 7 and S.proiideJ that af er the 
C.C. H. Vo! I— ia6 
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setilemeni of issues ihc court may /i*a due not roore than todays after such 
sciiJeraem, within which the panics may present supplementary lists of documents 
on which they refy." 

Orusr. XVI. 

For O. j6, R. I. Subttilutt tht faliotffiitg' 

. • • . • - • 30 days after the 

. • , . intssts whom they 


. tnan those contamed >n 
after showing good cause 
Court g(3.aitttg such per- 


mission shall record reasons for so doinf. . .. 

(3) On applicaoon to the Court or such officer as »t appoints ta _ tnis^ Dwait, jhe 
parties may obtain summonses for persons whose attendance ts required to L-ourt. 

O le, H a M/ ••Prmided ihal such sunioMns sMl ordinarily 
over for service lo the piny calling the witnesses, and his affidavit shall be consiaered 
sufficient proof ol service ; provided farther that he sha//, Tor sufficiant reason, 
be cniiiled to apply to the Court to have the summonses served through us 
acency." 

Orpbr XXI 


O 21 . R. 0 . d ns R.6{i) and add llu following sulr-rule 6 i,s) 

(J) Such copiM and ctrrIlieaKs may. a( ihe rcquerl of Ihe decree W4tr bn 
handed over to him or to such person as he appoints in a sealed cover to oe taitcn 


person . 

to the Court to which they are to be sent ** 

O ai B le /ir- Hu Jrtt frivM lo It. li luiiMote Ihl /oHowmg 

Proviso \ 

"provided (hit where the decree or such interest as aforesaid has been trans 
ch application shall be given to the transwrw j 
. . . ‘nsferrer admitting ihe transfer is presented wUh 

‘ ■ « not be executed, untd the Court bas heard his 


O 21 , B 22 For the words “one year*’ wherever they occur in R. aa read 
'two years ■* 


O 21 . R 2 Q /« sniorule {3) of R aO /or Me mordf '"the Court may" snitliiutg 
she words 'the Court shall, unless good cause to the contrary is shown 


O 21 , R 31 In sub rstUsie) anii(x\ of R. xi tor the words "six months" su6sS<- 
Suit sbe words ■'three moiuha’ -rnd ad^/ as rub-rafe (4 } • 

L may on application extend the period of three months mentioned 


to such period not exceeding six months tn alt as it may 


9 sub rulf (3)0/ Rja/or SAe words "lor oae year* suSstituie ihe 

words for three months or such further penod not exceeding one year m the whole 
as may be fixed by the Court 


0 . 21 .B diQ^I^Qrihesui-ruU{/}of R 39 suhsMute (he Jollowinr — 

(4) All payments shall be made 10 the officer m charge of the civil enson" 

In sub-mU {/) onn( (he words' ta the ccvi/ prison" 

Q. 21 ,K 43, Add (he followtn^ (urtktf Proviso to R 43. 

"Provided further that when the attached property consists of the hve stock or 
artides which cannot conveniently be 
not act under the drst proviso to this rule, 
where n has been attached m the tdi> 
r<sp^iiWfi person as wilf undertalae to 
of the Court, if such peison enters into a ^ 

Any person who has so todertakeo Iq keep attached property may be proceeded 
against as a surety under section J45 of the Code and shal/ be haWe to pay in 
execution proceedings the value of any sucb property wilfully lost by him." 


m Sub-rule (4) m 
-df or to any other 
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In sub rule {i) (b) (11) for the words ‘its own decree" sulstilute the words in 
the attached decree " 

In sub rule (6) for ‘after leceipt of notice thereof' rr?iirf‘'after receipt 

of notice or with the knowledge thereof” 

O 21, B 64 . Add the tollojorng suh rule to R S4 — 

‘54(3) The order shall take effect as against purchasers for value in good faith 
from the date when a copy of the order is affixed on the property and igamst all 
other transferees from the judgment debtor from dale on which such order is 
made ” 


O 21 }B. 6 /' Cancel the concluding sentence of R 57 

‘Upon the dismissal shall "and substitute the followng — ‘In dismiss 

ing such application the Court shall direct whether the attachment shall continue or 
cease In the absence of any such direction the attachment shall be deemed to 
cease ’ 


O 21 B 66 Add the following words 10 clause (e) of sUb rule (2) of R 66 
‘Provided that it shall not be necessary for the Court itself to give us own esti- 
mate of the value of the property , but the proclamation shall include the estimate, 
if any, given by either or both of the parties *’ 

O 21 B 68 In RtZ/orthe wor/f* ihuty ’ “fifteen ' and for the wu/r/ 
fifteen” warf "seven " 


0 21 Beg In sub rule {2) of R 6<j for the word 'icstn substitute //« o'O/vf 
‘thirty* and add the following proviso — 

“Provided that the Court may dispense with the consent of any judgment deb or 
who has failed to attend in ans ver to a notice issued under R 66 


O 21 B 72 Foi sub ruU{\) of R 72 substitute the foUoxint; — 

‘72(1) the holder of a decree in execution of which properly m sold, shall be 
competent to bid for or purchase the property wiiliout express permission of the 
Court provided that the Court may on application of the judgment debtor and for 
sufficient cause debar him from so bidding or purchasing " 

In sub rule (i) for the “with such permission’ substitute the words* Oxt 

property 

Cancel sub-ruU (3) 

O 21 B 76 In sub-rule {I) of R 75 after the words ‘being stored’ add the 
words ‘ or can be sold to greater advantage in an unripe state ” 

O 21 B 8g In sub rule (i) 0/ R S7 for the words ' ov/aing ..before 
such sale” substitute the tollousing words 


cither claiming any interest in such property at the lime of sale or at the time 
of application, or acting for or in the interest of such person *' 

a) ■ . , ■ * her Proviso to sub-rule {,1) of R 90 — 

be set aside on any ground which the 
sale was conducted' 


O 21 B g 3 In R o3 after the words 'aX his instigation* wherever they occur 
addthewords ox oq\\\sw\\3 .\P' and after the words 'm the ciiil prison' sdd the 
words *at the expense of the crown " 

O 21 B 09 ^ gg for the words ‘(other than judgment debtor)' substitute 

the words (oiher than ihc persons mentioned in rules 95 and 98) ’ 


RULB XXXil 

Rule I —the following parigragb shall be added — 

‘Such person may be ordered to pay any costs m the suit as if be were ibe 
plaintiff” 

Orssr XU 

Rule 14 — Add the following proviso to sub-rule (1) 

‘ I’roMdcd tint wiih ihe permission of the Court »o nonce nee I be served ups » 
ircsponleiil \\l o wns t proforma dcfenlint in ■* so t winch was <Icfi ted rx/«r/<* 
igMnst livm ' 
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Rule j8 —Add the follou rules 

'38 (t) An address for service filed under O 7 R 19 or O 8 R i», or 
subsetjuenily altered under O 7 R 32 or O 8 R. 12, shtU hold goad during all 
appellate proceedings arising out ol the original suit or pciuion 

(2) Every memorandum of appeal shall snte the addresses for service given by 
the opposite parties in (he Court bclotv, and notices and processes shall issue from 
the Appellate Court to such addresses 

(3) Rules 31 and 22 of 0 7 shall apply, so far as may be, to appellate 
proceedings 


APPENDIX XII. 

BENGAL, AGRA* AND ASSAM CIVIL COURTS ACT. 

ACT NO XII OF 1 887. 

Recbivbo tub G.*G's assent om iith March, 1887. 

Ah Act t0 consolidate and amend the Laji felattng to Ctvtl Courts 
tn Bengal, iht North Western Provinces and Assatn 
Whereas it is expedient to consoltdate and amend the law relating to 
Civil Courts in Bengal, the North Western Provinces and Assam , It is 
hereby enacted ss follows -~ 


Tnle, extent, and commence 
menc 


CHAPTER I 

PRBUSlINARy. 

J (1) Thjs Act may be called the Bengal, 
'Agra * and Assam Civil Courts Act, 1887. 


(2) U extends to the territories for the time being respectively administered 
by the Lieutenant Governor of nengil, the Lieutenant Governor of the 
North Western Provinces and the Chief Commissioner of Assam, except 
such portions of those territories as for the time being are not subject to the 
ordinary civil jurisdiction of the High oount and 

( ) It shall come into force 00 the 0st day of July, 1887 
2 (r) \RepeaUd iy A t X// of i 8 ^x 1 


(a)t All Courts constituted appointments, nominations, rules and 
orders made, jurisdiction and powers conferred and lists published under the 
Bengal Civil Courts Act, 1871, or any enactment thereby reoaaled 
or purporting eyressly or itnpUedl, to hate bren so conshtuted, 
comerreil and pu-misned shall be deemed to have been resBeclivelv 
tuted, made, conferred and published under this Act , and ^ ^ 

is) Any enactment oi document referriog to the Bengal Ciril Courts An 
r87t. or to any enactment thereby repealed, shall be construed to refeV to 
this Act, or to the corresponding portion thereof 


chapter ii 


Constitution or Civk. Courts 


Classes of Courts r. T^ere shall be the following classes of 

Classes 01 courts ^,^,1 Courts under this Act, namely — 

(x) the Court of the District Judge , 

(3) the Court of the Additional Judge , 


* The words willnn quoiaiions have been sabstiiuted by Act i6 of 191 1 
+ Here the words ‘ and except the Jhapshi Division" have been repealed by the 
North Wesiera Provinces and Oudh Acr (XX of 1890 s g 

J Here the word “But" repealed by Act XH of iSgr has been omitted 
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(3) the Court of the Subordmale Judge ; and 

(4) the Court of the Munsif, 

. , „ . , 4 ‘The Local Government may, alter 

a?d“trord“L“'‘rdgi ^ “““"A, S»bo.dmat. 

Munsifs Judges and Munsifs now fixed ’* 

5. [Number of Munsifs] Rtptaled by Act IV of igip 

6. (i) Whenever the office of District Judge or Subordinate Judge is 

Vacanc.es among D, a, net or Ihc death, res.giullon or 

Snbordrnaie Judges removal of the Judge or other cause, or when- 

ever “an increase in the number of District 
or Subordinate Judges has been made under the provisions of section 4”t 
the Local Government may fill up the vacancy or appoint the additional 
District Judges or Suborninate Judges, as the case may be. 

(2) Nothing m this section shall be construed to prevent a Local Govern* 
raent from appointing a District Judge or Subordmale Judge to discharge 
for such period as it thinks fit. m addition to ihe functions devolving on 
him as such Disiri^t Judge, or Subordinate Judge, all or any of Ihe functions 
of another District Judge or Subordinate Judge, as the case may be 

7. ( 1 ) Whenever the office of Munsif is vacant, or whenever the Local 

Vacanc.es uroong Munsifs Ihe number of Munsifs, 

** the High Court shall nominate such person as 

It thinks fit to be a Munsif, and the Local 
Government shall appoint him accordingly 

(2) The Loc 1 Government may, after consultation with the High Court, 
and “subject to the controi’’t of the Governor General in Council, make 
rules as to tlie qualifications of persons to be appointed to the office of 
Munsif 

(3) When rules have been made under subsection (2), a person shall 
not be nominated under sub section (t) unless be possesses the qualifications 
required by the rules 

8. (0 When the business pending before any District Judge requires 

Additional Judge *“1 of Additional Judges for its speedy 

disposal, the Local Government may upon the 
recommendation of tlie High Couil^ appoint such Additional Judges as may 
be requisite 

(2) Additional Judges so appointed shall discharge any of the functions 
of a District Judge which the District Judge nny assign to them, and, in the 
discharge of those functions, they shall exercise the same povvers as the 
District Judge 

0 Subject to the superintendence of the High Court, the District Judge 
,, shall have adminisliative control over all the 

Corns"' 

limits of his jurisdiction 

10. (ij L' the event of the death, resignation or removal of the District 
, . ^ Judge, or of his being incapacitated by illness 

Teniponry clnrge of Uis otherwise for the performance of his duties 
met Court Qj. absence from the place at which lus 

Court is held, the Additional ] udge, or, if an Addiiional Judge is not present 
at that plate, the senior Subordinate Judge present thereat, shall, without 


J 
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relinqutihing lus ordinary duties, assume charge of the oflice of the District 
Judge and shall continue in charge thereof until the office i3 resumed by 
ihe Dislrici Judge, or assumed by an officer appointed thereto 

(a) While in charge of the office of the District Judge, the Additional 
Judge or Subordinate Judge, as the case may be, may, subject to any rules 
which the High Court may make m this behalf, exercise any of the powers 
of the District Judge 

1 1 (r) In the event of the death, resignation or removal of a Subordinate 

jodee, or of hiS being incapacitated by illness 
Transfer of proceedings on ^ ^ otherwise for the performance of his duties, 

Ste iu3i°. ° “ ° ® 

' |„s Courl IS held, the District JtnJgo may 

transfer all or any of tlie proceeiltiigs iieiiding m the Court of the Subordinate 
Judge either to lus own Court or lo any Court under his aoministrative 
conirol competent to dispose of them 

(i) Proceedings ttanifctrod under sub section (i) shall be dispored of aS 

if they had b*en instituted in the Court to which they are so transferred 

(3) Provided that the District Judge may re transfer to the Court of the 
Subordi late Judge or his successor any proceedings transferred under suo- 
section (i) lo his own or any other Court 

(4) Tor ihe pui poses of proceedings which are not pending in the Court 
of the Subordinate Judge on the occurrence of an event referred to in sub 
section (1) and with respect to which that Court has exclusive jurisdiction, 
the District Judge may exercise all or any of the jurisdiction of that Court 

12 (r) A District Judge on Ihe occurrence within the local limits of 

Temn«rar« ri ^11 jurisdicttoo of any vacaocy in Ihe office 

ofSVf ^ ^ ® ^ of Afunsjf. may appoint such person as be 

thinks hi to act 1 } the office uniil that person 
is rel eved by v Munsif appointed under section 7, or his appointment is 
cancelled by the District Judge 

(3) 1 he n strict Judge shall forlhwiib report to the High Court the 
occurrence of every such vacancy and the making and cancelling of every 
such appointment 

13 (0 The Local Governmeni may by notification in the Official 

Pover 10 fis local I ra ts of the local limits of the 

junsd Cl on of Courts ,urjsjiciioi of any Civil Court under this 

Act 

(j) if the same local juiiidiclion IS assigned lo two or more Subordinate 
Judges, or to two or more Munsifs the District Judge may assign to each 
of them such civil business cognizable by the Subordinate Judge or Munsif 
^ case may be as subject to any general or special orders of ihe 
High Court he thinks fit 

(3) When civil business arising in any local area is assigned by the 
District Judge under sub section (a) to one of two or more Subordinate 
Judges or lo one of two or more Mu isifs a decree or order passed by the 
subordinate j invalid by reason only 0/ the 

case in which ojly or in part in a place beyond 

the local area Iimis fixed by the Local Govern 

ment under sub section (1) 

f A Judge of a Court of Small Causes appointed to be also a Subordi 
Judge or Munsif as ihe case may be 

^3, p jurisdiction of every Civil Court under 

this Act shall be deemed to have ben fixed under this section 
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14 The Local Government may, by notification in the official Gazette, 
fit and alter tbe place or places at which any 
Civil Court under this Act is to be held. 


Place of sitting of Courts 


(s) All the places at which any such Courts are now held shall be deemed 
to have been fixed under this section. 

15, ( 1 ) Subject to such orders as may be made by the Governor General 

Vacations of Courts m Council, “in the case of the High Court at 

Calcutta and by the Local Government in other 
cases,"* the High Court shall prepare a list of days to he obserted in each 
year as close holidays in the Civil Courts 

( 2 ) The list shall be published in the local Official Gizette. 

( 3 ) A judical act done by a Civil Court on a day specified in the list 
shall not be invalid by reason only of its having been done on that day 

16 Every Civil Court under this Act shall use a seal of such form 
Seals of Courts dimensions as are prescribed by the 

Local Government. 

17. ( 1 ) Where any Civil Couit under this Act has from any any cause 
Coolmuanc. of praccadmgs Jui.sd.ct.iJn with respect to any 

of Courts ceasios to base proce^ing m relation to tho" ooso 

jurisdiction which, if that Court had not ceased to have 

jurisdiction, might have been had therein may 
be had in the Court to which the business of the former Court has been 
transferred 

( 2 ) Nothing in this section applies to cases for which provision is made 
ID section 633 or se<.tion 049 of the Code of Civil Procedure, or in any Other 
enactment for the lime being in force 


CHAPTER 111 


Ordinary Jurisoictiosi 


13. Save as otherwise provided by any enactment for the time being m 
force, the jurisdiction of a District Judge or Sub 
ordinate Judge extends, subject to the provisions 
of section 15 of the Code of Civil Procedure, 
to all original suits for the time being 


Exicuc of original jurisdic* 
lion of Distric: or Subordi* 
nate Judge 


cognisable by Civil Courts. 


Extent oijur sdiciion of Miin * 

sif 

value does not exceed one thousand rupees. 

( 2 ) ihe Local Goiernment may, on the recommendation of the High 
Court, direct by notification in the official Gazette, with respect to any Mun* 
sif named therein, that this jurisdiction shall extend to all like suits of such 
value not exceeding tnO‘(four)f thousand rupees as may be specified in the 


, ! . may, by notification m tbe local 

. - „ IS powers under this section ’’J 

20 ( 1 ) Sa>e as otherwise provided by any enactment for the nme bei-jj 

, , , TM . . I in force, an appeal from a decree or order of 

AdZrttfal Pgc? !> DrttrtCt Jadge br Add.rtOMl Judge 

* * he to Ihe High Court. 


• TUc Jiords wubin quotations ha'C been added by Act 31 of 1920. 

♦ Ihe words %»ithiu brackets save been substitute I by B Act 4 of 19 *- 

\ Added by Act 4 of 1914 md U P Act V of t^ss 
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(2) All appeal shall not he to the High Court from a decree or order of 
an Additional Judge jii any case in uhich, if the decree or order bid been 
made b) the D}slT2ct Judge, an appeal irouM not he to that Court. 

. , , , , 2 t. (x) Save as aforesaid, an appeal from 

Appeals Irom soliorclmalc , aecres or order o( a Sodordinatt Judge shall 
Judges and Muns'fs ^ 

(o) to the District Judge where the value of the original suit m which 
or any proceeding jarising out of lehich the decree or oidei 
WHS niadi? did not evceed five thousand rupees, and 
(I/) to the High Court tn any other case 

(2) Save as aforesaid, an appeal from a decree or Order of a ilfunsif shah 

he to the Djsinci Judge. 

Where ' '*"*' '•rneals which he to the District 

Judge under '«"?<* “ ““ 

ijoni) Judge, .„v . . Jodge. 

(4) The High Court may, with the previous 
ment, direct, by notification in the official Ga v 

District Judge under sub section (2) from all • 

ot »»iy MuiiJif shall be preferred to the Court v. — f . „ u- 

may be mentioned in the nolificalion, and the appeal Siiaij jihereupon oe 
preferred accordingly 

CHAPTER IV. 

SpBCIAt JURisoionow. 


Power to transfer 10 Sub 
ordinate Judges appeals from 
Munsjfs 

(2) The District Judge may ivjihdraiv any appeal so transferred, and 
either heat and depose of it himself, of transfer it lo a Court under hts ad* 
mjnistTaiive control comprioni to djspose of Jt 

(3) Appeals transferred under this section shall be disposed of subje-t to 
rules applicable to like appeal? wnen disposed of by the District Judge 

23 't) The Hn-h Court may, by general or special order, aulljorne 

by Suborf,„a,e =>”* SbWrdin.lOud^e or lluM.f to latB cogni- 
Jur^e or afunsif any District Judge io teans/er to a 

non of District Court m cer Subordinate Judge or Munsif Under his admints 
tain proceedings trative control any of the proceedings next 

j ^ beteinaftet meniioited or any class of those 

proceedings specified in the order 

(2) The proceedings referred to in sub seettoo fi> are the {ollowin^ 
namely — ° 

{a) proceeding under Bengal ReguJarion V. r?99 (to hvstf r/ie fn/er- 

ttrence of the Ziliah and Ctty Courit of Diwam Adalat ,» the 
Sxerulfon aj Jittfs and AdrrunrstmiiQfr to the £sWes of iersons 
Aytn<’ ifttestaU ) 

(S) • ■ ■ <iftSgo.)\ 

M • . lSS9'i\ 

(d) ^ S, and the Probate 

«. v. V.- . . ' , . be disposed of fay 

District Delegates j and 

M references by Collectors under section jsa C of the Code cf Civil 
Procedure. 
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(3) The Dislrjcl Judge may withdraw any such proceedings taken 
cognizance of by, or transferred to. Subordinate Judge or Munsif, and miy 
either himself dispose of them or transfer them to a Court under his adminsi* 
strative control competent to dispose of them. 

24. (1) Proceedings taken cognizance of by, or trnsferred to, a 

.1^. Subordinate Judge or Munsif, as the case may 

cd 10 ,1, las/fSego.ng sMion ' be. under the last foregoing section shall be 
^ disposed of by him subject to the rules appli- 

cable to like proceedings when disposed of by the District Judge . 

Provided that an appeal from an order of a Munsif in any such proceedings 
shall he to the District Judge. 

(2) An appeal from the order of the District Judge on the appeal from 
the order of the Munsif under this section shall lie to the High Court if a 
further appeal from the order of the District Judge ts allowed by the law 
for the time being in force. 

25 The Local Government may, by notification in the official Gazette, 
r, ft., confer, within such local limits as it thinks fit, 

iX' Subordnute Judge or Munr.f Ihe 

Smell Cause Courl Jnindic- of 1 Judge of a Court of a Small 

(ton Causes under the Provincial Small Causes 

Courts Act, 1887, for ihe trial of suits cogniza- 
ble by such Courts, up to such value not exceeding five hundred rupees ui 
the case of a Subordinate Judge or “two hundred and fifty ’* rupees in the 
case of a Munsif, at It thinks fit, and may withdraw any jurisdiction so con- 
ferred 

“Provided that the Local Government may, by notification in the Local 
ofticial Gazette delegate to the High Court its powers under this section '*t 


CHAPTl'R V 


Miscellaneous 


Suspension or removal of 
Judge by Local Government 

Local Government 


26 Any District Judge, Additional Judge, 
Subordinate Judge, or Munsif maj, for any 
misconduct, be suspended or remoted by the 


Suspension of Subordinate 
Judges by High Court. 


27. (1) The High Court may, whehever it 
sees urgent necessity for so doing, suspend a 
Subordinate Judge. 

(2) Whenever the High Court suspends a Subordinate Judge under sub- 
section (i), It shall forthwith report to the Local Government ihc circustan- 
ces of tlie suspension, and ilie Local Govenicnent shall make such order with 
respect thereto as it thinks fit. 


Suspension or removal of 
Munsif by High Court 


28 (i) The High Court may appoint a 
commisstoii for enquiriog into alleged miscon 
duct of a Munsif. 


(2) On receiving ihe report of the result of the inquiry, the High Court 
may, if U thinka fit, remove or suspend the Munsif. 

(3) 1 he provision of Act No. XXXVII. of 183* (/■''" Inquires in- 

to the behaviour of public servants) %\\sX\ apply 10 inquiies under this sctiioa 
the powers conferred by that Act on the Goictniuent being exerct,ed by ilie 
High Court. 


* The words wuhiii quotations have been substituted by Act 16 of 1911. 
t Added by Act 4 of 19 > 4 . 

C.C. H.Vol. 1-137 
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(2) An appeal shall not lie to the High Court from a decree or order of 
an Additional Judge m any case m which, if the decree or order hid bean 

made by the District Judge^ an ap^ieal would not he to that Court 

. , . , 21. fr") Saw as aforesaid, an appeal from 

Appcils (rom subotd.nale , order of a Subordinale Judge shall 

Judges and Munsifs 

(o) to the District Judge where the value of the original suit in which 
or any proceeding tartsing out of which the decree or order 
was made did not exceed five thousand rupees, and 
(6) to the High Court in any other case. 

(2) Save as aforesaid, an appeal from a decree or order of a Monsif shall 
lie to the District Judge 

(3) Where the function of receiving any appeals which lie to the District 

Judge under sub section (r) orjsub seciion (2) has been assigned to an AdOi 

tioml Judge, the appeals may be preferred to the Additional Jodge. 

(4) The High Court may, wtih the previous sanction of the Local Govern 
ment, direct, by notification in the official Gazette, that appeals lying to the 
Disliict Judge under sub-section (2) from all or any of the decrees or orders 
of any Mun^if shali be preferred to the Court of such i'ubordinafe Judge as 

may be mentioned in the notification, and the appeal shall ^ihereupon oe 
ptefeired accordingly 

CHAPTER IV. 

Special Jurisdiction 

_ , ^ , 22 (i) A District Judge may 'transfer to 

transfer to Sub any Suboroinate Judge under bis administrative 
Mun'stft ^“'^*** api>eals from appeals pending before him front 

the decrees or orders of Munsifs 

(2) The Diatiict Judge may withdraw any appeal so transferred, and 
either hear and depose of it himself or transfer It 10 a Court under hjs ad 
ministrative control com{eient to dispose of if 

(3) Appeals transferred under this section shall be disposed of subje t to 
^ rules applicable to like appeils wnen disposed of by the District Judge 

23 'i) The High Court may, by general or special order, authorize 

Judge ot MuQ«f of junsdic of or any District Judge to Ltacvsfec to a 

non of District Court m cer Subordinate Judge or Mtinsif under his adcninis 
tain proceedings traiive control any of the proceedings next 

. , bereiuafier mentioned or any class of those 

proceedings specified in the order 

(a) The proceedings referred to in sub section (t) are the followin'^ 
namely — ° 

(a) proceeding under Bengal Regolatwti V, t'js? {to ii„„i the Inter' 

f(rtnc< of the Zillah and Ctty Cmrtt of Defiant Adalat in the 
Axecutioit of Ivuls and Aimmstraiton to the Eitates of htnons 
d} tn^ t ntt state ) ^ 

(^) [Riptahd by the Guardians and Wards audl^VIII of sSga )1 
(c) \^epiattd hy the Succession Certificate Act ( VII of x 8 Sg )] 

(if) ptoeeedings under the Indian Succession Act, 1865, and rhe Probate 
and Administration Act, 1881, which cannot be disposed of by 
District Delegates , and 

(e) references by Colieclors under section 322 C of the Code cf Civil 
Procedure 
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ay withdra<9 any such proceedings taken 
to. Subordinate Judge or Munsif, and may 
r transfer them to a Court under his adrainsi- 
slrative control competent to dispose of them. 

24 (i) Proceedings taken cognizance of by, or Irnsferred to, a 

V. , , . , Subordinate Judge or Munsif. as the case may 

be. under the las? foregoing section shall oe 
^ ® disposed of by him subject to the rules appli- 

cable to like proceedings when disposed of by the District Judge . 

Provided that an appeal from an order of a Munsif in any such proceedings 
shall he to the District Judge 

(2) An appeal from the order of the District Judge on the appeal from 
the order of the Munsif under this section shall he to the High Court if a 
further appeal from the order of the District Judge is allowed by the law 
for the time being in force. 

25 The Local Government may, by notification in the official Gazette, 

„ r. . . confer, wiiliii) such local limits as jt thinks fit, 

Poiver IQ ,jv=s. Subordi»a,e „p„„ Subordinate Judgo or Munsif ibo 

Ca» Cmn JuiisdiC Junsdiclion of a Judge of a Court of a Small 
^,Qt, Causes under ihe Provincial Small Causes 

Courts Act, 1887, for ihe trial of suits cogniza- 
ble by such Courts, up to such value not exceeding five hundred rupees in 
, the case of a Subordinaie Judge or “two liundred and fifty rupees in tlie 
case of a Munsif, at It thinks fit, and may withuiavr any jurisdiction so con 
ferred 

“Provided ttiat the Local Government may, by notification in the Local 
official Gazette delegate to tlie High Court its power» under this section ”t 


CHAPTFR V. 


Miscellaneous. 


Suspension or removal of 
Judge by Local Government 

Local Government 


26 Any District Judge, Additional Judge, 
Subordinate Judge, or Munsif may, for any 
misconduct, be suspended or removed by the 


„ re,, 27 . (0 The High Court may, whehever it 

jSS'bTHigh Com '•"‘"S. suspend a 

■' * ** ^ ** Subordinate Judge. 

(2) Whenever the High Court suspends a Subordinate Judge under sub- 
section (t), It shall forthwith repirt to the Local Government the circustan- 
ces of the suspension, and the Local Government shall make such order with 
respect thereto as it thinks fit. 


Suspension or removal of 
Munsif by High Court 


28 (i) The High Court may appoint a 
commission for enquiring into alleged miscon 
duct of a Munsif 


(2) On receiving the report of the result of the inquiry, the High Court 
may, if it thinks fit, remove or suspend the Munsif. 

(3) Ihe provision of Act No. XXXVII. of 1850 KUr regulating Inquirti t/t' 
to the hehaviour 0/ /ubhe servants) shM apply to inquuts under this section 
the powers conferred by that Act on the Goicrnoient being exercised bv iha 

High Court. ^ 


* The words wulna quotations have been subsiicuced by Act. 16 of roir 
t Added by Act 4 of 1914. ' ' 

C.C. H. Vol. I—iay 
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(4) I ha High Court uny, before appojntjng the commission, suspend the 
Munsif pending the result of the inquiry. 


(5) The Higli Court may, without appointing a commission, remove or 
suspend 1 hlnnsif. 


^ . 29. (i) A District Judge may, whenever he 

fauspension of alunsii by argent necessity for so doing, suspend a 

Uistnct judge MuQSif under bis administrative control. 


(2) Whenever a District Judge suspends a Munsif under subsection (r), 
he shall forthwith report to the High Court the circumstances of the suspen- 
sion, and the High Court shall make such order with respect thereto as it 
thinks fit. 


CHAPTER VI. 


MlNlSTBRIAI. OPflCBRS. 


30 District Judges shall appoint the luinisienal officers of their Courts, 
and, subject only to the conlroJ of the locai 
Appolnimeni and removal Governtnenr, may remove or suspend those 
^ mmistenal officers of of^cers or fine them in an amount not exceeding 

District Court month's salary. 


Appointment and removal of 
minister s) officers of other 
Courts 


31. (■) Tlie Dijnisierial officers of the 
Civil Couils subject to the admmislrative 
conirol of the District /uiJje stiali be 
appointed — 


(0) til the case of an appointment not /jicefy to /asf, and not fasting 

longer than two months, by those Courts and 

(1) 111 any other case, by the District Judge 


(a) An Additional Judge, or subordinate Judge or Munsif may, by order, 
remove or suspend, or fine in an amount not exceeding one month’s salary, 
any oiinisterial officer of his Court who 1$ guilty of misconduct or neglect in 
the petfgrmaiKe of ihe duties of bis office 


Appointment and removal of 
mmisterial officers on jomt 
establishments 


32 The provisionsof the two fast foregoing 
sections shall be subject lo the following modifica- 
tions in their application to ministerial officers 
employed by raote Civil Covwis than one, 
namely , — 


(a) appointments not likely (o last, and not lasting longer than two 
months shall be made by the Court of the highest class among 
those Courts, or, where there is no difference tn class among those 
Courts, by the senior among the presiding Judges thereof , and 


(i) such ministerial officers may not be removed or suspended by any 
Court except the Court which under clause fa) of this section, 
is for ihe time being charged with the duty of making appoint 
menis to fill temporary vacanciec 


33. The District Judge, subject only lo the coiilrol of the Local Govern 
. . r, .. . order, suspend or remove anv 

General poivcrs of District ministerial officer to whom section ^t or section 
■ erwise, 

Court 
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34 (i) The Local Government luay, at the instance of the High Court 

or of a District Judge, transfer a ministerial 
officer from any Civil Court under this Act to 
any other such Court 


Transfer of mimsterial offl 
cers 


“Provided that the Local Government may, by notification in the local 
official Gazette delegate to the High Court its powers under this section “* 

(a) The District Judge may transfer a ministerial officer from any such 
Couit within the local limits of his jurisdiction to any other such Court 
within ihose limits. ■* 


Recovery of fines 
of the person fined. 


35 Any line imposed under this Chapter 
may be recovered by deduction from the salary 


CHAPTER Vll 


Supplemental Provmons 


36 (t) The Local Government may invest with the powers of any Civil 

Court under this Act, by name or in virtue of 


Power to confer of Civil 
Courts on officers 


office,' — 


Cn) any officer in the Chutia Nagpore, Sambalpore, Julpiiguri, or 
Darjeeling DisiticL or in any part of the territories adminis 
tered by the Chief Commissioner of Assam except the district of 
Silhat, or, 

(b) after consultation with the High Court any officer serving in any 
other part of ihe territories to which this Act extends, and 
belonging to a class defined in this behalf by the Local Govern* 
mentt 

(a) Nothing in sections 4 to 8 (both inclusive) or sections 10 to la (both 
inclusive or section 37 to 3$ (both inclusive) applies to any officer so 
invested, but all the other provisions of thu Act shall so far as those provi 
sions can be made applicable, apply to him as if he were a Judge of the 
Court with the powers of which he 1$ invested. 

(3) Where, in the territories meniioned in clause (a) of subsection (1) the 
same local jurisdiction is assigned to two or more officers invested with the 
powers of a Alunsif, the offficer invested with the powers of a District Judge 
may, with the previous sanction of the Local Government, delegate hts 
functions under sub-section (2) of section 13 to an officer invested wilh the 
powers of a Subordinate Judge or to one of the officers invested with the 
powers of a Munsif 

(4) Where the place at which the Court of an offi-'er inve»ted with pewers 
under sub section (i) is to be held has not been fixed under section 14, the 
Court may be held at any place wilhm the local limits of ns juiisdiclton 


37 ( 1 ) Where in any suit or other proceeding it is necessary for a Civil 

_ , , . Court to decide any q leslion regarding succes 

Certain decisions to be ac ' ’ t> t» 

cording to native la V 


law m cases where the part • 

cases where the parties are Hindus, shall form the rule of decision, except in 
so far as such law has, bv legislative enactment, been altered or abolished 
( 2 ) In cases not provided for by subsection (i), or by any other law for 
the lime being m force, the Court shall act according to juslice, equity And 
good conscience 


* Added by Act IV of 19I4 

t Certain wor li after this ha» t been omit ed b> Aci 3S cl i9'£ 
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38. (i) Tins presiding officer of a CivjI Court 
which they are I..[ereslcd "'jf'l T* proceeding to 

which he is a party or in which lie is personally 
interested , 

(a) Ihe presiding officer of an appellate Civil Court under this Act shall 
not try an appeal against a decree or order pissed by himself in another 
capacity 

(3) When any such suit, proceeding, or appeal as is referred to in sub- 
section (i) or sub section (a), comes before any such officer, the offlter shall 

forthwith transmit tlie record of the vase tQ the Court to whicli be is imme- 
diately subordinate, with a report of the circumstances attending the Teference, 

(4) The superior Court shall thereupon dispose of the case under section 
25 of the Code of Civil Procedure 

(5) Nothing in this section shall be deemed to affect the extraordinary 
original civil jurisdiction of the High Court. 

39 For the purposes of the last foregoing section the presiding officer 
_ , . of a Court subject to the administrative control 

Subordinaiion of Courts to District Judge shall be deemed to be 

District Court immedialevy subordinate to the Court of the 

District Judge, and, for the purposes of the Code of Civil Procedure, the 
Court of such an officer shall be deemed to be of a grade inferior to that of 
the Court of the District Judge 

cal Coutls of Small Cause, under the Provincial Small Causa 

Courts Act, 1^87. 

(j) Save as provided by that Act, the other sections of this Act do not 
apply to those Courts 


appendix xm. 

BOMBAY CIVIL COURTS ACT I 869 * 

ACT XIV OF 1 869 

Receivbd tub G G ’s Assbnt on thb j9th Marcn, r869 
I Act to consoltdate and amend rhc law relalmg to the Dtstriil and 
Suhoriinate to Ctvil Courts in the Presidetiiy of Bombay 
Whereas it is expedient to consolidate and amend the law relating to the 
Preamble district and other subordinate Civil Courts in 

. .. Ptestdcnci of Bombay ; It is hereby enacted 


PART I. 


PRBUtllNARy 

1 . This Act may be called “The Bombay Civil Court's Act, 1869 ,» and 

Short title o*^ j’Lxl ® territories (other than 

Extent bindh> under the government of the Governor 

^ . ,0* Bombay in Council m which the Code of 

Civil Procedure is now m force. 

But the Governor of Bombay in Council may, by notification in the 
Goiernment Gazette, extend this Act to any other of ihe terntorjes under 
such Government in which the said Code is not in force, or to Smdb.* 

2 . \_Repeahd by Act XI V of i 8 jo ] 


*Secnons 3 4, 12 to 20, 21, 31, 35 lo 37, 40 and 43 have since been extended to 
the Province of Sindh by noiincaitons under the Scheduled Districts Act (XIV. of 

1874) 
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Alteraiion and creation 
districts 


PART II 

District and Sadar Station. 

3 * The Governor of Bombay m Council may, from time to time, by 

Gazette, alter 
shall hereafter 

„ _ ew district for 

the purposes of this Act 

4 The Governor of Bombay in Council may also, form time to time, by 

, , j notification in the Government Gazette, alter 

51 ion 0 sa ar r position of the sadar station in any district, 

and fix the position of the sadar station in any new district 

PART III. 

District Courts 

5 There shall be in eacl] district a District Court presided over by a 

TV. fr..., Jud^c to be called the Dismet Judge He shall 

* ■' ® be appointed by the Governor of Bombay in 

Council by whose authority only he shall be liable to be suspended or re 
moved from his appointment. 

6 The District Judge shall ordinarily bold the District Court at the sadar 

S«u...on of Dislnc. Court !P‘y . P'= 


where vvitbin the district 


vtous sanction of the High Court, hold it else 


Original jurisdict on of D 
trict Court 


7 The District Court shall be the principal 
Court of original civil jurisdiction m the dis 
trict, within the meaning of the Code of Civil 

Procedure 

8 Except as provided in sections 16, 17, and 26, the District Court shall 

„ be the Court of Appeal from all decrees and 

His appellate junsdictio orders passed by the subordinate Courts from 

which an appeal lies under any law for the time being in force. 

NOIES 

Vide 13 Boro L R. 158 , 12 B 676 

9 The District Judge shall have general control over all the Civil courts 
Comrol and inspecMn of und Ih.ir establlshmsnt Wllbm lb= d.str.ct, and 

CQyyjg it sliaU be bis duty to rnspect or to emse one 

of his assistants to inspect the proceedings 
of all the Courts subordinate to him, and to give such directions with 
respect to matters not provided for by law as he may think necessary 

rbe District Judge shall also refer to the High Court all such mailers 
as appear to him to require that a rule of lliat Court should be made 
thereon 

10 The District Judge shall ob*y all writs, orders, or processes issued 

Wriis -.nd orders CoaH, and shall make such 

returns or reports thereto under his signature 
and the seal of the Court as the exigencies of the case require 

He shall further furnish such reports, and returns and copies of proceed 

Uenori.; and reinrns ‘"8* may be Called for by the High Court or 

Heporis and returns Governor of Bombay in Council 


* Sections 3, 4, is lo so, 33, 33 35 to 37, 40, and 43 have since been extended to 
the Province of Sjndh by nottficaiions under the Scheduled Districts Act (XIV, 

of 1S74) 
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It the District Judge shall use A Circular seal, tird inches in cfianeier 
. T 1 winch shall bear thereon the Royal Arms with 

Sea) of Dislncl Ju%e foKowlne mscriplwn In Englisii and (ha 

I rincipal language of the district — “ District Court of ” 

P^RT iV. 

Joinr JuDCBS. 

i 2 The Goiernor 0/ Bo/nbay io Cotiffc/l ma/,* appoint m any district 
r. , a lomt ludse. who shall ba invested wHh co* 

liTS? appoint Joint powers and a concurrent jurisdiction 

J ^ with the District Judge, except that he sha» 

not keep a file o/cJVJJ suits, and shall transact such civil business only he 

may receive from the District Judge or as may have been referred to the Joint 
Judge by order of the High Court.* 

13 , All Recu’aiions and Ads now or bereafter in force, and applying 
^ , to a District Judge, shall be deemed to apply 

i-nacimcnts applied 10 Joint Judge, and the sealul^he 

Joint Judge shall be the same as is used 
Joint fa f^e‘s seal by the Disifid Judge 

PART V. 

AsSlsr,*WT JUpGBS. 

14 I he Ooviii or of Bombay in Conned, under the general control of 

Vnu,,. , A. , the C*o\erootCieneraf of Jiidia in Couiici/, may 

^ Aisisiaw „ „„„ assisranti to bs Distoct 

Judges, and may suspend or remove frora bw 
appointment any assistant so appointed 

15 An A‘s Slant Judge shall orJtaar,ly hold his Court at the same 

Suuition of A.,..i^>ani ‘*e Djslfict Judge , but he may hoW 

a Court ' elsewhere witbin the Disirict, whenever 

the District Judge shall, with the previous 
sanction of the Higl Cou t direov him so to do 

J6 The District Judge may refer 10 any Assistmt Judge Subordinate 
otijaal )UI.S 0 It, on ol A.s.s 'f “"e'l'al »<■>» of »),icl, i(]n subject matter 
tani%dge araOunt to 10,000 rupees m aniounr or 

vafae, and inisctllaneous applications not being 

' such suits and to 

cases ate appeal 
' h Court according 

- . d or exceeds 5,000 

rupees t 

The Assistant Judge shall when directed by the District Judge so to do 
also take evidence on application for certificates under Act No XX of rfidi 
(for tnahn^ idler ftvetuffn far ihe ^are a/ the person and property oj tntuPrs m 
tka Prcudtncy 0/ Somiay), and shall fotwatil it wuh his opinion thereon 
for the final orders of the Uisijict Judge 


♦ Here certain words repealed by Bom Act I of 1910 have been oisitted 
■t Ins ;d, ibeJjSfpansrapb, a«0irifiijJ4ll/ei)acted has been oronied, a pontca 
of « having been repealed by \ct VB of 1889, and the remaining pornon^y Ace 
Vtll of 1890. 
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17 . The Goven ot of Bombay m Council may, by tiotification m the 
„ . , Government Gazette, empower any Assistant 

Appellate jurisdiction of Ty^jge (q such appeals from the decrees and 

Assistant Judge orders of the Subordinate Courts as would he 

to the District Judge, and as may be referred by him to the Assistant Judge 

Decrees and orders passed under this section by an Assistant Judge shall 
have the same force, and shall be subject to the same rules, as regards 
procedure and appeals, as decrees and orders passed by the District Judge 

NOTE 
IS B 107 

18 A person hlling the office of Assistant Judge, on whom the power 
^ f. . of hearing appeals has once been conferred 

under sectTon iT; shall continue to have this 
^ ® ^ power so long and so often as he may fill the 

office of Assistant Judge, without lefereiice to the district in which he may be 
employed , provided that the Governor of Bombay m Council may by notifi 
cation in the Government Gazette, ai any time withdraw such power, 

Ig. The Governor of Bomby in Council may by notification in the 
„ , Government Gazettee invest an Assistant 

Power to invest Assistant judge wnb all or any of the powers of i District 
^udce Judge within a particular part of a district and 

^ ^ may, by like notification from time to time 

determine and alter the limits of such part 

The jurisdiction of an assistant Judge so invested shall firola/ito, exclude 
the jurisdiction of the District Judge from within the said limits 

Every Assistant Judge so invested shall ordinarily hold his Court at such 
place within the local limits of his jurisdiction as may be determined by 
the Governor of Bombay m Council, and may, with the {revious sanction of 
the High Court, hold it at any other place within such limits 

, , , 20 Every Assistant Judge shall use the 

of D«n ”t‘ iu“d|c “ 


SUBOROINATS ]UDGB» 


21 . There ‘hall be in each district SO many Civil Courts subordinate to 

Number of Sobordmale Civ.l 111 

lu Council, acting under the g-^neral control of 
the Governor General of India in Council, shall, 

from time to time, direct 

22 The Judges of such subordinate Courts shall be appointed by the 
Appointment of Subordinate Governor of Bombay in Council, and shall be 
Judges called Subordinate Judges. 

No person shall be appointed a Subordinate Jud^e unless be be a subject 
of the Queen who has practised “three’* years as an advocate of a High 
Court in India or as a vakil in the High Court of Judicature m Bombay, or 
who has qualified for the duties of a Subordinate Judge according to such 

* The vord wuhin quotations has been inserted by Bom Act V of 191? 
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lest as may for ihe time being be presciibed by such High Couit, or who has 
laksn the decree of Bachelor of laws m the University of Bombay 

The tests so prescribed by the High Court shall be notified in the Govern- 
ment Gazette. 


23. The Subordinate 
of Subordinate 


Situation 

Courts. 


Norg— S Bom. L. R. 5y6. 

22A. • The Governor-General m Council may, by notification m the 
„ , r official Gazctiec, fix, and by a like notification, 

rower to fix local limits of jjjjje ajjej ihe local limits of the 

Sef™ j„„d.ci;on of th= Soborinaw 

Judges.* 

Judges shall hold their Courts at such 
place or places as the Governor of Bombay 
in Council may, front time to time, appoint 
withm the local hmits of theit icspectwe 

jurisdictions 

Wherever more than one such place is appointed, the District judge 
shall, subject to the control of the High Court, fix the days on which the 
Subordinate * . • . each of such places, and the 

Subordinate notified throughout the local 

limits of his . . .. 

phr • . I one subordinate Court ; 

and in * the control of the High 

Court, .. u ‘ Subordinate 

Judge shall sit in each Court. 

The Judge of any subordinate Court may, with the previous sanction of 
the High Court) be deputed by the District Judge to the Court of another 
Subocdtcuue Judge far the purpose of assisting him m the disposal of the 
suits on his file . 

NOTE 

Vid4-~-[ S 5x4 tiB. 155 , IT Bom L R asi , ti Oom L R. 135* 

Classssol Subordinate JuiSl.., 24 Hie Subordinate Judges shall be of 

t»o classes 

Jurisdiction of snbordioale o' “ Mboillinate Jlldje of 

Judge of first class extends to all original suit and 

proceedings of a civil nature 

The jurisdiction of a Subordinaie Judge of ibe second class extends to all 
lunsdiriion of Sobordintto " "S'"- *' 1.'"' P™b«<i'»gs of a oiril nalure 

Judge of second class wherein the subject matter does not exceed in 

amount or value, five thousand rupees 

25. A subordinate Judge ol Ihefirst Class, i o addiiion ro fits ordinary 
Special jurisdiction ofSubor ® specjaJ jarisdiction 

dinaie Judge oi first class respect of such suits and proceedings of a 

civil nature wheretn the subject snaitei exceeds 
five thousand rupees in amount or value as may arise wnhin the local juns- 
dicuons of the Courts in the district prescribed oier bj' Subordinate Judges of 
the second class. 


hav 

C0U<i, a...... -4..,6 . vv V—. 

juivsdictmn « W be exercised. 


wiimn which bis said special 


S 3tA has been added by Act IX. of i88a 
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26 In all suits decided by a Subordinate Judge of the first class in the 
. , . , , exercise of hts ordinary and special original 

ppeals from h]S decision jurisdiction, of which the amount or value of 
the subject matter exceeds 5 000 rupees, the appeal from his decision shall 
be direct to the High Court 

NOTE 

asB 963, soB a65 

27i I he Governor of Bombay in Council may invest any Subordinate 

j , c . Judge of the first class with power to hear 

ordmaie Judge and orders of sub 

orcmale Courts as may be referred to him by 

the Judge of the district 

Decrees and orders so passed in appeal by a subordinate Judge of the first 
class shall have the same force as if passed by a District Judge 

The Governor of Bombay m Ciuicil may whenever he thinks fit with 
draw such jurisdiction from any Subordi late Judge so invcsied 

28 The Governor of Bombay in Cou cil may invest, within such local 
lionts as he shall from time to time api 1 1 any Sul ordinate Judge of the 
PrtnsA, c V j fi c'a«s wilb the jurisdiction of a Judge of a 

Iud«s of small cao^ no "is' ^ utr of S trail Causas lot rhe trial of stilts cog 
^ P r iiisable by such Courts up to the amount of 503 

\ rupees, and any Subordinate Judge of th« second class with the same jutis 
diction up to tlie amount of 50 rupees 

The Governor of Bombay m Council may, whenever he thinks fit, with 
draw such jurisdiction from any Subordinate Judge so invested 

NOTE 

13 B 486, 14 B 371 

28 A* (i) The High Court may by general or special order invest any 
Subordinate Judge within such local limits and 
lo vcr 10 invest sibordmate subject to such pecuniary limitation as may be 
rprinrn prcsciibed in sucli ordcr. With all OF any of the 

powers of a District J idge or a District Court 
as the case may be under the Indian Succession Act, 1865, the Probate and 
Administration Act, 1881, or paragraph 5 of Schedule 111 to the Cod'* of 
C-TyiH ?TDCitfitne, 

' (3) Every order made by a Subordinate Judge by virtue of the powers 

conferred upon him under sub section (1) shall be subject to appeal to the 
High Court or the District Court according as the amount or value or the 
subject matter exceeds or does not exceed five thousand rupees 

(3) Every order of the Dismct Judge passed on appeal under sub* 
sectio i (a) from the order of a Subordinate Judge shall be subject to an appeal 
to the High Court under the rules contained in the Code of Civil Procedure 
applicable to appeals from appellate decrees 

20 Each Subordinate Judge shall use a seal one inch and a half in 
^ , , , , diameter, bearing the Royal Crown with the 

Seal of Subordiiuie Judge following mscripuon m En^luti and ihe 
principal language of Ihe Dislricl — Subordinate Judge ut *’ 

30 31 [.First Suifrdtnatt JuJse , fitndine fi/v etdinn [Jfe/ealrJ by 
AitMIofiSjd 

* Sect on sS \ has been added by Bom. Act 5 of 1912 
C. C.H Vol 1—138 
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lest as may for the time being be prescribed by such High Court, or who has 
lak”i) the degree of Bachelor of laws in the University of Bombay 

The tests so prescribed by the High Court shall be notified iii the Govern 
ment Gazette. 


NoTa~8 Bom, L R, 576 

22A • The Governor General m Council may, by notification in the 
_ , official Gazettee, fix, and by a like notification, 

Power to fix local limits of fjom ume to time alter the local limits of the 


jurisdiction 
Judges 


of Subordinate 


of the Subordinate 


23 The Subordinate 


Situation 

Courts 


of Subordimte 


ordinary juc sdiction 
Judges.* 

Judges shall hold their Courts at such 
place or places as the Governor of Bombay 
m Council may, from time to time, appoint 
witbio the local limits of theit respective 

jurisdictions 

Wherever more than one such place is appointed, the District Judge 
shall, subject to the control of the High Court, fix lbs days on which the 
Subordinate Judg'* shall hold bis Court attach of such places, and the 
Subordinate Judge shall cause days to be duly notified througliout the local 
Uinus of hts jurisdiction 

The same person may be the Judge of mote than one subordmate » 
and in such cases the District Judge shall subject to the control of the 
Court, prescribe rules for regulating the time during which the Suboratnate 
Judge shall su in each Court 

The Judge of any subordinaie Court may, with the previous sanction of 
the High Court, be deputed by the District Judge to the Court of another 
Subordinate Judge for the purpose of assisting him in the disposal of the 
suits on his file 

NOTE 


V le— I B 538 nB 155 
Classes ot Subordinate Judges 


Jurisdiction of subordi 1: 
Judge of first class 


13 Bom L R 251 It Bom L R. IJS^ 

24 The Subordinate Judges shall be of 
two classes 

The Jurisdiction of a subordinate Judge of 
the fim class extends to all original suit and 
proceedings of a civil nature 
The jurisdiction of a Subordinaio Judge of the second class extends to aJJ 
lunsdicuon of Sobord.oalo '■"'i pracoeding, of a civil 

Judge Of second class wherein the subject matter does not exceed in 

amount or value, five thousand rupees 
25 A subordinate Judge of the first Class, in addiuon to his ordinary 
SpcLiaJ jurisdiction of Subor J“»«diction, shall exercise a special jurisdiction 

dinate Judge of first class respect of such suits and proceedings of a 

civil nature wherein the subject matter exceeds 
five thousand rupees in amount or value as may arise withm the local luris- 
diciions of the Courts in the district prescribed over by Subordinate Judges of 
the second class. 

In districts to which more than one Subordinate Judge of the first class 
bavo been appointed, the District Judge, subject to ihe orders of the High 
Court, shall assign to each the local limits withm which his said special 
jurisdiction is to be exercised 


* S 22A has been added by Act IX of rSSa 
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26 In all suits decided by a Subordinate Judge of the first class in the 
exercise of his ordinary and special original 
Appeals from his decision jurisdiction, of which the amount or velue of 
the subject matter exceeds 5,000 rupees, the appeal from his decision shall 
be direct to the High Court 

NOTE. 

aaB 963, aoB. 265 

27> 1 be Governor of Bombay in Council may invest any Subordinate 
. ^ ^ L JudRC of the first class with power to hear 

^ ® oruinate Courts as may be referred to htm by 

the Judge of the district 

Decrees and orders so passed in appeal by a subordinate Judge of the first 
class shall have the same force as if passed by a District Judge, 

The Governor of Bombay in CiunctI may, whenever he thinks fit, with 
draw such jurisdiction from any Subordinate Judge so invested 

28 The Governor of Bombay in Cou cil may invest, within such local 

limits as he shall from time to time app i *t, any Subordinate Judge of the 
. c , fifst class wiih ihe lunsliciion of a Judge of a 

Tn * Subordinate q S nail C-iuses, for the trial of suits cog 

Judges of small cause powers such Courts up to the amount of 500 

rupees, and any Subordinate Judge of ih* second class with the same juris* 
diction up to the amount of 50 rupees 

The Governor of Bombay in Council may, whenever he thinks fit, with* 
draw such juitsdictiou from any Subordinate Judge so invested 

NOTE 

13 B 486, 14 B. 371 

28A* (i) The High Court may by general or special order invest any 
Subordinate Judge Within such local limils and 
rower to invest subordinate subject lo such pecuniary limitation as may be 
prescribed in such order, with all or any of the 
powers of a District Judge or a District Court 
as the case may be under the Indian Succession Act, 1^65, the Probate and 
Administration Act, 1881, or paragraph $ of Schedule Ilf to the Code of 
Civil Froceedure, i9o8 

’ (a) Every order made by a Subordinate Judge by virtue of the powers 

conferred upon him under sub section (1) shall be subject to appeal to the 
High Court or the District Court according as the amount or value or the 
subjtct matter exceeds or does not exceed five thou>and rupees 

(3) Every order of the District Judge passed on appeal under sub- 
section (2) from the order of a Subordinate Judge shall be subject to an appeal 
to the High Court under the rules contained m the Code of Civil Procedure 
applicable to appeals from appellate decrees 

20 Each Subordinate Judge shall use a seal one inch and a half in 
c , ,0 » t > * diameter, bearing the Royal Crown with the 

Seat of Subordinate JuJge following inscriplion m English and iho 

principal language of the District — “Subordinate Judge of *' 

30, 31 [iurif Subsrixnatt Jui^ ^ fend me f/vceedingr ^7 

A(t X II of jSj 6, 

* Section iS A has been added by Bom Act $ of 1913 
C. C, H Vol I— ta8 
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32 No Subordinate Judge or Court of Small Causes shall recive or 

„ . . . - register a suit in which the Government or any 

Governmem ^fg^er of Government m hts olficial capacity is 
a party, but, in every such case such' Judge or 
Court shall refer the plaintiff to the District Judge, in whose Court alone 
(subject to the provisions of section t9) such suit shall be instituted.* 

t “Provided that nothing in this section 
Proviso jjg deemed to apply to any suit merely 

because — 

‘ (o) a municipal corporation constituted under Bombay Act No VI. of 
i87i, or any other encatmeni for the time being in force, is a 
party to such suit, and an offiter of Government is, in his 
official capacity, a member of such corporation, or 
"(d) an officer of a Court appointed under the Code of Civil Procedure, 
section 456, last paragraph,! is, in virtue of such appointment,? 
a patty to such suit.” 


§(r) an officer of Government— 

(0 who has been declared or appointed to be the sole member or 

one of a Board constituting a Court of Wards, or 

(if) to whom all or any of the powers of a Court of Wards have 
been delegated, or . r nr j. 

(«0 through whom all or any of the powers of a Court of vvaras 
are exercised, or 

(iv) who has been appointed a manager of the property of 0 
Government Ward, or 

(t») who lias been appointed a guardian of the person of a Gevern' 
ment Ward or 

(vO who has been appointed a guardian of ihe person or property, or 

both of a minor, under section 3> sub section (t) of »ection ip, 

subsection (a) of scciion 19, section so.sub section (*) of section 
S3, or sub-section (1) of section 41, respectively, of the Bomoay 
Court of Wards Act, 1905 is in virtue of such declaration, 
appoinment delegation or exercise of powers a patty to such 
suit ’ § 

Removal or Suspension, 

33 Whenever the High Court is of opinion ihal there are good grounds 
Commission of enquiry into f?! * formal and public enquiry into 

alleged m sconduct thetmthofany imputation or misconduct by 

, „ « ,, Subordinate Judge, ihe High Court may 

appoint a Commissioner or Commissioners for the purpose of holding such an 
enquiry, and, on iha receipt of liis or their lepoit. may older that the 
Subordinate judge be removed or suspended ftoia office ot reduced to a 
lower class 

The provisions of Act No XXXyil of 1840 (/»<- rveo/atoe erryainef to/o 
ths behavtouf public semanls) shall apply to enquiries under this section, 
the powers conferred by that Act on the Government being exercised by the 
High Court 

* This section, substituted by Act X of i8y6, s 15. is printed here 
t This proviso has been added to this section by Act XV of 18S0 s 3 
j Ins 3J proviso cl (i), certain words, repealed by Act XII of 1891, have here 
been omitted 

I The words within quotations have been added by Bom Act 5 of 1914 
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Suspension o! Subordinate 
Judges by High Court of by 
District Judge 


34 The High Court may suspend any 
Subordinate Judge from ofQce pending the result 
of an enquiry into his behaviour under this 
section 


Any District Judge may, whenever he sees urgent necessity for so doing, 
suspend from office any Subordinate Judge under his control But, whenever 
the District Judge suspends any such Subordinate Judge, be shall forthwith 
report the case for the orders of the High Court 


Nothing in this section or in section 33 
shall be held to interfere with the right of 
Government to suspend, or remove from office, 
any Subordinate Judge at their discretion 


Saving of power of Govern 
ment to suspend or dismiss 


lEMPORARY Vacancies 

35 In the event of the death of the District Judge, or of his being pre 

_ , ^ vented from performing his duties by illness 

« “'>>« or of his absence ftom his 

of Dismct Judge 

Assistant Judges in the district or, in the absence from the district of an 
A ssistant Judge, the first in rank of the Subordinate Judges shall assume 
charge of the District Court without mtetruption to Uis ordinary 3uti8diction 
and while so in charge shall perform the duties of a District Judge wiih 
respect to the filing of suits and appeals, receiving pleadings execution of pro 
cesses, return of writs and the like and shall be designated Assistant Judi,e or 
Subordinate judge as the case may be. in charge of the district* and shall 
continue in such charge until the office of District Judge may be resumed or 
assumed by an officer duly appointed thereto 

36 Aay District Judge leaving the Sadar station, and proceeding on 

_ . , duty to any place whUhm his district, may 

Delegation of powers of Dis delegate to an Assistant judge, or, in the 

vtici judge absence of an Assistant Judge, to a Subordi* 

nate Judge at the sadar station, the power of performing such of the 

duties enumerated in section 35 as may be emergent and such officer shall 
be designated Assistant or Subordinate Judge as the case may be, in 
charge of the sadar station 

37 In the event of the death, suspension or temporary absence of any 

^ Subordinate Judge, the District JudRe may 

Temporary vacancy of o empower the Judge, of any subordinate Court 

of Subordinate Judge 

Judge of the vacated subordinate Court, either at the place of such Court, 
or of his own Court , but in every such case the registers and records of 
the two Gouts shall be kept distinct 


PART vn 

Ministerial Officers 

38 All ministerial officers of the Cml Courts in each district shall 
be aj pointed, and may be fined, suspended, or 
Appoimmcnl &c. of minis dismissed, by the District Judge subiect to 
lerlal omccrs. ^5 Ijjg High Court may from lime 

to time prescribe 

Providtd that the Jud^e of every subordinate Court may, subject to the 
like rules, appoint the mmtsteiul officers of such Coutt, whose salaries da 
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not exceed rupees ten per mensem, and may by order fine, suspend, or dismiss 
any mnisterial officer tf such Court who is guilty of any misconduct or 
neglect in the performance of the duties o{ lus office 


Every such order shall be fubject to appeal to the District Judge, and 
the rules for the time being applicable to appeals to the Court of Session 
from otdeis of (he Criminal Courts subordinate thereto shall apply to all 
appeals under this section 


Nothing in this section shall exempt the offender from any penal or 
other consequences to which he may, be liable under any other Jaw in force 
for the time being 

39 The duties of the said ministerial officers shall be regulated by such 
rules as (be High Court may, from time to 
Dunes of ministerial officers time, prescribe 


40 1 he Governor of Bombay in Council may, under the general control 

- of the Governor General of India in Council, 
Power to appoint clcrlrs of ^ppomt any Civil Court under this Act a 
thei^ouns Court who, in addition to such 

dunes as may, from time to time be presened by ihe High Court may receive 
and rigister plaints and shall refer such as he may consider should be refused 
for the or ers of the Judge of the Court and may sign all processes, and 
authenticate copies ofpa[ers 




PART IX 

^^1SCB^XANB0US 

41 The proceedi iga of each Civil Court shall be kept and recorded 

RuIm j accordi *g to such rules as the High Court 

^^RuIm rot keep ng proceed to lime prescribe The High 

Court $haU also lay down rules under which 
copies of papers may be granted 

42 the High Court shall from time lo time with the sinctlon of 

c- r the Governor of Bombay in Council, nresenha 

proces- issued by any Court the conMitution of which is declared he ih,s 
Act, or by any officer of such Court * * 

Gazitle''*’ Pul'I'Ji'e'i m lha Govsrmnenl 

43 The Dislticl and subordinate Courts shall sit from da, lo da, eaceol 

Simng of Corns ?■*> 'Friday 

, , , Christmas Day, and Her Majesty s Birth Day, 

Md such other days as may be sanctioned for each or every district by the 
High Court ^ 

The High Court may also permit the Civil Courts under its control to 
Vacation adjourn for a period or periods not exceeding 

m tbe whole six weeks in each year 


SCHEDULE 

[Repealed by Act i6 of i87o ] 



APPENDIX XIV. 

THE MADRAS CIVIL COURTS ACT, 1873 

ACT NO III OF 1873.* 


[Received the assekt op the Governor General on the 
21 st January, 1873] 

An Act to (onsoUdale and amtni the law relating to the Cml Courts 
of the Madras Presidency Subordinate to the High Court 
(Whereas it is expedient to c:>nsolidate and amend the law relating to 


Preamble 
enacted as follows 


the Civil Courts of the Madras Presidency 
subordinate to the High Couit , It is hereby 


part I 

Preliminary. 

Short title ^ called the Madras 

Civil Courts Act, 1873. 

It extends to all the territories for the time being under the Government 
of the Governor of Fort St George m Council, 

Local extent tk.. 


* excepi the tracts respectively under the juris 

diction of the Agents for Ganjain and Vizagapatam , 

CommenKm.m . and It shall corns into force on the lint 

day of March, 1873 

2 [Repeal of tertatn enactments\ Repealed by the Repeahns Act, 1873 
[X/ 1 0/1873). 

PART II. 

EsTAQUSHUttSt AND CoNSTlTOTlOH 0? ClVlL COURTS 

Kt. k- 3 Ihe number of Disinct (hetelofote de* V 

Number of District Courts signaled Zila) Courts to be established or con 
linued under this Act, sliall be fjxedi and may from time to time be altered, 
by the Local Government : 


X [3 A. ^Vhen in the opinion of il 
Appointment cf Addinonal ^”e"elnaf 


or more Additional District Judges to 
deem necessary. 


Ihe Additional District Judges so appointed shall discharge all or any of 
the function^ of the District Judge under this Act or any other law for the 
time being in force which the District Judge may assign to them, and, in the 

♦ For Suicmcnt of Objects md Reasons, see Gaiette of India^ 1873 Pt. V, p. 173 ; 
for report of the Select Coenmmee, sec 1872. Pu V. p 695, for Prcceedm^s m 
Council relating to the Bill, see Supplement, 1S70 p. 900, and 1873, pp. 3. 
16 and 153 

+ ■ • « 1 all be 

mad • • ' , I eseral 

inC ■ . ■ . • L I. 

I ■ k — • ' s'. , k i Imeoi) 

Act (Madras "Act U of *930 
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discharge o/ those functions, they shall exeicise the same powers as the Dis- 
trict Judge] 

4 . The number of Subordinate Judges and District Munsifs to 
, to be appointed under this Act for each 
Number of Subordnuie pjstnct. shall be fixed, and 'may from time to 
Judges and District Munsifs Government 

* » * • * *3 

f The Local Government may, after consultation 

fix and from time to time vary by notification the number of S 

Judges to be appointed for a Subordinate Judge's Court h 
Disirict Munsifs to be appointed for a District Munstf s Court J 

t l4rA. Wlien more than one Subordinate Judge is * 

Subordinate Judge's Court or more 

Munsif’s Court, one of the Subordinate Judges or the Distric Muns fs 
shall be appointed the Principal Subordinate Judge 
Munsif and the others Additional Subordinate Judges or Additional 
District Munsifs as the case may be 

Each of the Judges appoinied to a Subordinate 
Munsjf’s Court m«.y exercise all or any of the powers conferred on n 
by this Act or any other law for ihe lime being in force 

Subject to the general or special orders of the District Judge, 

Subordinate Judge or the Principal District Jfunsif may, ,““5j 

make such arrangements as he thinks fit for the dislnbuiion of the ousin 
of the Couit among the various Judges thereof] 

5 The place at which any Court under this Act shall be held may 
_ be fixed, and may from time to tune oe 

Courts locality altered, 

in the case of a District Court or a Subordinate 
Judges Court, by the Local Government, 
in the case of a District Munsif’s Court, by the High Court 
§ [The places fixed for any Court under this section shall be deemed 
to be within the local jurisdiction of that Court ) 

^ 6 Whenever the office of 11 fa District 

o®?. o( or J“'’8e3 «> oi a Subordinate Judge under this 

Suboidluaie Judge " ''aeanl. 


iri 


] 


the Local Government shall appoint to the office such duly qualified person 
as It thinks proper 

' Such ofiicers shall be 

^e Governor General in 

~ , V * i, V of 1914) Sch Pt, I 

+ This paragraph was added by section 2 of the Madras Civil Courts (Amend 
roent) Act 1925 (Madras Act HI 0/ 1925) 

j Seciion 4 A was inserted by section % ibid 
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7. Whenever the office of District 
Appomtrasni to vacancy m Munsif aodet this Act IS vacant, 
office of District Munsif 


♦ [ * * « ♦ * 
the High Court shall appoint to the office of such person as it thinks ht ' 

Provided that he posseeses the qualifications for the time being required 
by the rules in this behalf which the High Court, with the previous sanction 
of the Local Government, are hereby empowered to make and alter. 

Every appointment made under this section shall be published 
D, . 1 , . „v, rvf , a w the same manner as appointment made 

Publ, cat, on of appointments by the Local Government 

The Local Government may, for good and sufficient reason, annul 
Annulment of appointment appointment made under this Sec 

8 The present Zila Courts, Principal Sadar Amins, and District 
Munsifs. shall be respectively the first "District 
District Courts, Subordinate Courts,’’ "Subordinate Judges,’’ and "District 
Judges, and Distnct Muns fs Munsifs” under this Act 

9. Every Court under this Act shall use a seal of such form and 
^ dimensions as are, for the time being, pres 

Seal of Court cnbed by the Local Government 


) 


PART HI 


Local linms of jurisdiction 
of District Court or Subordi 
nate Judge 


Jurisdiction 

10 The Local Government shall fix, 
and may from lime to time vary, the local 
hmiis of the jurisdiction of anyt [District Court 
or Subordinate Judge’s Court] under this Act 


j t 


The present local limits of the jurisdiction of every Civil Court (other 
than the High Court) shall be deemed to have been fixed under this Act 


Local jurisdiction of District 
Munsifs 


11. The High Court shall fix, and may 
from time to time modify, the local jurisdiction 
of District Munsifs 


§ [ 

Jurisdiction of District Jud^e 
or Subordinate Judt,e in on 
ginal suits 

nature 


12 The jurisdiction of a District Judge 
or a Subordinate Judge extends, subject to the 
rules contained m the Code of Civil Procedureli 
to all original suits and proceedings of a civil 


» TV.- nrrir inr Vi-n-1 -r *1 - A- -r-n- General in Council has sanctioned an 
•• under the provis ons of section 4 * were 

■ • • ards ' District Judge or Subordinate 

o ^ Courts (Amendment) Act, 1925 (Madras 

Act III of 1925 

t The proviso to seciion 10 was omitted by section 4 ( 3 ) ibiJ 
^ The second paragraph of section ti which was added by section 3 of il e MifJras 
Civil Courts Act. iS8;(N\i of tSSs) was omitted b> seciioa S ibid 
fl\lVofi$S: 
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The jurisdiction of a District Munsjf extends to all like suits and pro* 
ccedings, not olberivise exempted from nis 
Jurisdiciion of District cognizancct of which the amount or value 
of the subject-matter does not exceed * [three 

shall, when such 


Appeals from decrees of 
District Courts. 


thousand] rupees. 

13 Regular or special appeals, t f ] shall, when such 

appeals aie allowed by law, lie from the decrees 
, from d«*rr^e« nf ^ District Court to the High 

Court, 

Appeals from the decrees and orders of Subordinate Judges and District 
Appellate jurisdiction of Dis- ‘ ' 

tnct C lurt . ' . ■ ■ ■ 

suit exceeds rupees five thousand m which case the appeal shall he to the 
High Court ] 

Provided that, whenever a Subordinate Judge’s Court is established in 
any District at a place remote from the station 
Appellate jurisdiction of District Court, the High Court may. 

Subordinate Judec „„h the previous sauctien of the t-eca 

Government, direct that appeals from the decrees j iJifI 

Munsifs within the local hmits of the jurisdiction of such buoorflinaie 
Judge be preferred in the Court of the latter , 

Provided also, tUit the District Judge may remove to his own 
T\ I » It from time to time, appeals so preferred, ann 

D?Si“7udu°/ “f himself. o» may, subject to 

Judge the orders of the H.gli Court, refer any appeals 

from the decrees and orders of District Munsifs, preferred in the District 
Court, to any Subordinate Judge wjihtn the District 

tCl4 When the subject matter • 

Valuation or suns for immo house 


vab'c property 


be fixed in manner provided by ihe Court Fees 


Act, 1870, Section 7, Clause v] 

15 Every Court under this Act may require a witness or parly to any 
Po„„to Kuuue ..un«. o, "[ olher PtocMding pending lu such Court 
party to make oath or afs™, to make such oath or affirmation as ,s pres 
non cubed by the law for the lime being in 

force 

16. Where, in any suit or proceeding, it is necessary for any Court 
Law administered by Courts “"y Quarltun regarding 

to Natives succession, inheritance, marriage, or caste, or 

any religious usage ot institution 

(a) Ibe Muhammadan law in cues where the parties are Muhammadans 
and the Hindu law in cases where the parties arc Hindus, or, 

(^) any custom (if such there be) having the force of law and gOTernmg 
the parties or property concerned, 

shall form the rule of decision, unless such law or cusiom has, by 
legislative enactment, been altered or abolished 


* These words Here substiiuted for ihe words * mo ihousanci live hundred" 
by section 2 of (he Madras Civil Courts (Amendment] Act, 1916 (Madras Act Kl 
0(1'”'’' 
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CO In cases where no specific rule exists, the Court shall act according 
to ]usUce, equity, and good conscience 
17 No District Jugde, Subordinate Judge or District Munsif, shall try 

tudffes not to trv suits m ^ P®'* 

Aich ihey are intLesled sonally intetesled, or shall adjudicate upon any 
proceeding connected with, or arising out or, 
such suit 


nor to try appeals from decrees 
passed by them in other capa^ 
cities 


No District Judge or Subordinate Judge, 
shall try any appeal against a decree or 
Order passed by liimself in another capacity 


When any such suit, proceeding or appeal comes before any such officer 
Mode of disposing of such report the circumstances to the Court, 

suits and appeals which he is immediately subordinate. 

The superior Court shall thereupon dispose of the case in the manner 
prescribed by the Code of Civil Procedure, Section 6 * 

Nothing in the last preceding clause of this section shall oe deemed to 
affect the extraordinary original civil jurisdiction of the High Court 


PART IV 

Miscowduct op Judges 

18 Any District Judge, Subordinate Judge, or District Munsif may, for 
Suspens.ou of lodse by bo suspeuded ot tjmoved by Ihs 

Local Government Local Goiernment 


Suspension of Subordinate 
Judge by High Court 


19 The High Court may, whenever it sees 
urgent necessity for so doing suspend a Subotd 
mate Judge pending the orders of the Local 


Governmeot 

rhs High Court shall immediately report the circumstances of such 


suspension, 


and the Local Government shall make such order thereon as it thinks 


fit. 


Suspension of Distnci Munsif 
Inquiry 

Cvercise by High Court ol 
powers conferred on Govern 
meat by Act NX'CVIl of 1850 


20 The High Court may suspend any 
District Munsif wbo is alleged to have mts 
CDnA't»Ufc6 -01 TtiVi •ay/pt/4Ti\ -a Cc<rrisr/fi 

Sion for inquiring into his alleged misconduct. 
The provisions of Act No XXXVII of 


Act on the Government being exercised by the High CouiL 

• the result of any such inquiry, the High 

the Munsif from office, or suspend him or 


21 The District Judge may suspend from 
Suspension of District Muusu office, whenever he secs UTfc,ent necessity for so 
by District Judge doing* anj District Munsif under his control. 


* See now section 24 of the Code of Civil Procedure looSfActVof 190S) 
t The Act has since been amended by the Public Servants flnquincs) Act. 
(1850) Amendmeni Act, 1S97 (I of 1S97) 

C C H Yol 1 — ia 9 
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Whenever * [the District Judge] exercises 
^ ^ the power conferred by this section, he shall forth 

with send to the High Court a full report of the circumstances of the case, 
together with the evidence, if any, and the High Court shall make such order 
taereon as tt thinks fit, 

PART V, 

Ministerial Ofpicsrs 

... 22 The Ministerial Officers of t [a District 

b, J.h= D...r.c.^jady], ,vho« 

conWol of the High Court] be final 

II [23 The Ministerial Officers of the Court of a Subordinate Judge or 
. of a District Munsif shall be appointed and 

Appointment etc of Minis maybe suspended or removed by the Judge 
thereof, or if tho Court consists of more than 
one Judge by the Principal Judge thereof whose 
order in such matter shall, subject to the control of the District Judge and 
the High Court, bo final } 

24 Every appointment under thw Part shall be made subject 
Rules regulating such ip to such rules as the Local Government from 
pointments time to t,me prescribes on this hehalu 

to time be imposed upon him by the presiding 
officer of the Court to which he belongs 

Pre*»«» The pfcsent Ministerial Officers of the Court 

Pt«.m M.n.stenal Offiers 

appointed under this Pait 

Transfer of M.n.sier.al Offi „ 1 (') The High Court may transfer 

cers all or any of the Ministerial Officers of any 

, , ^ Civil Court subject to iis superintendence to 

any other such Court 

(a) The District Judge may transfer all or any of the Ministerial Officers 
of any Civil Court under his control to any other such Court ] 


PART VX 


Miscellaneous 


Temporary disdiargc 
duties of District Judge 


26 In Hie event of the death of the Dis 
trict Judge, 


* The words ihe District ludkc' were subtrifi<r».i .i.. ..... j. rx . . 

judge' by scciion 4 of ibe Madras Civil Cours (Amendment) Act (Madras Act*!/ 


aCt, 1914 (IV of 1914) Sch Pt J 


words the District 
vords the Judges of 
il CourtsAct 1885 
6 of the Madras 
V the Decenirahra 



TUB MADRAS ClYlL COURTS ACT. 


& 29] 




or of his being incapacitated by illness or otherwise for the perfor- 
mance of his duties. 

or of his absence from the station in which his Court is held, 

*[the Senior Additional District Judge or tiie Additional District Judge 
as the case may be or if there is no Additional District Judge] the senior 
Subordinate Judge of the District shall, without interruption to his ordinary 
duties, assume charge of the Distnct Judge’s Office, and shall discharge such 
of the current duties thereof as are connected with the filing of suits and 
appeals, the execution of processes and the like, 

and shall continue in charge of the office until the same is resumed or 
asumed by an officer duly appointed thereto 


26 The District Judge, on the occurrence within his district of any 
rv T j . vacancy in the office of District Munsif, may, 

Munsif appoint such person as he thinks fit to act in 

such office , 

and he shall at once report to the High Couit the occurience of every 
such vacancy and such appointment. 

27. Subject to the other provisions of this Act and to the rules for 
the lime being in force and prescribed by 

Cml cSuns^ol 4”,' 

control over all the Civil Courts under this Act 
in any district is vested in the District Judge 

, , o u j 28 1 her (High Court] may, by noiifica* 

T t "on ■" ''’ve.t mthm such 

JunfCcuou lo"! “ “'all from lice to lice 

appoint 

any (|Distnct or] Subordinate Judge with the jurisdiction of a Judge of a 
Court of Small Causes for the trial of suits cognizable by such Courts up to 
the amount of rupees § [one thousand] 

, , ^ ,, and any District Munsif with the same 

Investiture of District Mun* ,m.jsjjctjon up to the amount of ) [ . ] 

..ir«,ths,m.latJunsd,ct,on i„pees V [.h.fe huodicdj, 

and may, by like notification, whenever it thinks fit, withdraw such juris 
diction from the $ [Distnct or] Subordinate Judge or Munsif so invested 
^ + 129 (i) Ihe High Couit may, by 

Exercise by subordinate general special order, authorize any Subor- 

!u°dgi“m p°Lc! f "’"'t ■» o'. <" any D.s 

,j,_g liicl Judge to transfer to any Subordinate 

^ Judge under his control, any proceedings 


section 2 of the '* 
11 The words 


Madras Civil Courts (Amenoment) 

ihe words ‘‘Local Government’ 
.Pt I 

Madras CimI Courts Act, iSSj 

- . . • ■ y 


« . >f 

rds "two hurJrvd ■ by 
10.6 (Win of t'y'6) 
il Couits (\tuendo.:-tj 


Act,'i9.6(MV of I9-^) 
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under Ihe Indian Succession Acl, 1925/ which cannot be disposed of by Dis- 
trict Dilegates 

(2) The District Judge may withdraw any such proceedings taken cog 
nizance of by, or transferred to, a Subordinate Judge, and may either himself 
dispose of them or transfer the«i to a Court under hi? control competent to 
dispose of them 

(3) Notwithstanding anything contained in section 13 proceedings taken 
cognizance of by, or transferred to, a Subordinate judge under the provision 

of tins section shall be disposed of by him subject to the law applicable to 

like proceedings when disposed of by the District Judge J 

30 Ihe High Court may permit the Civil 
Vacation Couiu under its control to adjourn fion time 

to lime for periods not exceeding in the aggregate two months in each year. 
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THE INDIAN COMPANIES ACT, 1913. 

ACT NO VII OF IS! 3. 


(Rbceivbd thb G.*G’s Assent on the 27TH March, t 9 i 3 ') 

An Act to consolidate and amend the law relating to Trading Companies 
and other Associatians, 


Whereas it is expedient to consolidate and amend the law relating to 
Trading Companies and other associations ; It is hereby enacted as lolJows : 

. . . ' * based upon the 

' haVCi beenj taken 

. :t, |reco«rse may 

:sponding section 

of the Englsh Act Vide Thoilafuxlui v. Ktgtitmr. 42 Itid C?*- 

M. 307; see also to B. 211: 54 P- R- WS : 7 B- «♦ i 

The Compaities Act is an Act merely Ilpslanns for or. regulating cemm 

rights recognized under the common law in England, m Ind. l. ' __Lted 

I R Mad S7t-t9aSM W. N. 4A2. Where a company duly '^orpwated 

under the Induin Companies Act. the presumption is that 

entity for any individual although that individual may practically how 


w..-..-— - erporated by 

special **Act , (4) *fio operative Societies ,(s)' ’Provident‘S Societies , (6) Trade 

Unions and (7) limited partnerships —P><J4» /’rt/'wr'.r Ccw/tj/iy Zosz* p r, 

Partnerahip —"The word partnership ivoold apply to a body of persons. ')'hi^ 
cannot change us members or introduce new members ivitheui the consent of nil the 
partners "As betiieen the partners and the outside world, whatever may be the 
partners' private arrangements between themselves, each partner 1# the unlimited 
agent of every other in every matter connected with ihe partnership mismess, or 
which he represents as partnership business, at 
the scope of ihe partnership A partner who maj 
may take moneys oi assets of the partnership to 

partnership by contracts to any acnoum, and may •••. r- . -.•j*. r 

lor any amount and may, even, as has been shown in many painful instances in 
this Court, involve his innoceni partners m unlimited amounts for fraud which he 
has craftily concealed from them Per Lord JuUtce James, in Bairds' Cast', C Ch 

72s. ^ ' 


Ongm of Companies Act -The Statute 7 & 8 Vict. c. no, 1844 was the 
hrst Statute under which companies could be incorporated As regards that 
Lord Cranv/orih said la Oakes v Turguantf, L R. 8 H L at p 358 "Whenjt 
became the habit and interest of persons engaged m commerce to unite m great 
numbers for carrying on .my particular trade, a s-iQn hecatne evident that the 
ordinary provisions of the laws of ibis country were ill adopted to the business of 
such bodies h is a general principle of mercantile law, that when tivo or more 
persons arc associated in partnership for carrying on a trade every partner 
can bind his co partners in all contracts made in the ordinary course 

■ • '■e engaged in any particular 

■ ■ ■ 3dy, that principle become 

■ ■ ■ -as a principle for our Courts 

■ le partners roust either as 

■ ■ ■ ■ But when numerous mem- 

-1 ■ - r ■ I ■” persons, were concerned as 

pirtncrs, this rule would, if adhered to, diave made litigation practically impossible, 
and would often have amounted to a denial of justice," 

ConBoUdats —The following rule is laid down by Lord Htrtchell In construing 
a Consolidating Act: "1 think the proper course is, in the first ihstance, to examine 

the language of the Statute, and to ask, what is ttstuiura) meaning uninfluenced by 
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any considerations derived from the previous stale of the law, and not to start with 
inquiring how the law previously stood and then assuming that it was probably 
intended to leave it unaltered to see if the words of the enactment will bear an in 
terpretation in conformity wnh this view If a Statute intended to embody in a 
Code a pariicuhr branch of the law is to be treated in this fashion it appears to me 
that Its utility will be almost entirely destroyed, and the very object with which it was 
enacted will be frustrated The purpose of such a Statue suiely was that on any 
points specifically dealt with by it, the law should be ascertained by interpreting the 
language used instead of as before, by roaming over a vast number of authorities in 
order to discover what the law was — extracting it by a minute critical examination 
of the prior decisions dependent upon a Lnowl^ge of the exact effect even of an 
obsolete proceeding such as a demurrer to evidence I am of course, far from assert* 
ing that resort may never be had to the previous stale of the law for the purpose of 
aiding in the construction of the provisions of the Code If, for example a provision 
be of doubtful import such 
Code of the law of negotiable 
acquired a technical meaning 

in relation to such instruments, the same interpretation might well be put upon 
them in the Code I take these as example* merely , they, of course, do not exhaust 
the category What, however, I am venturing to insist upon is that the first step 
taken should be to interpret the language of the Statute, and that an appeal 
to earlier decisions can only be jusiified on some special ground ’ Dank of 
England \ VagUono (1891} A C 144 In \fersey DockCiu ii H L C 443 
Blackburn / said Where an Act of Parliament has received a judicial construction 
putting a certain meaning on its words and the legislature in a subsequent Act 
in part niattria, uses the same words there is a presumption that the legislature 
uses these words intending to express the meaning which n knew has been put upon 
the same words before and unless there is someth ng to rebut that presumption 
the \ct should be so construed even f i1 e words were such tint they might 
originally have been construed otherwise See also 5 Cb 703 (1891) 3 Ch 115 1 

14 Ch D 571 (1904) a K B 859 

PARTI 


Short title, commencement 
and to extent 


pRBUMtNARV. 

1 fi) Ihis Act* may be called the Indian 
Companies Act. 1913 


It shall come into force on the first day of April, 1914 ; and 
(<; It extends to the whole of British India, including British Baluchistan 
and the Santbal Fargonas 

_ , 2 In tins Act, unless there is anything 

uenmiions repugnant m the subject or context, — 

(1) "articles” means the articles of association of a company as origi- 
nally framed or as altered by special resolution including so far as they 
apply to the company, the regulatioru contained (as the case may bej 
in I able B in the Schedule annexed to Act No XIX of 1S57 or in the 
Table A in the First Schedule annexed to the Indian Companies Act, 
tSSa,* or in I able A in the First Schedule annexed to this Act 

(a) "company" means a company formed and registered under this Act or 
an existing company 

(3) ‘ the Coorl" means the Court having jurisdiction under this Act . 
re stock 

occupying the position of a director by 


(6) "District Court ’ means the principal Civil Court of original jurisd ction 
m a district, but does not include a High Court m the exercise of its ordinary 
original civil jurisdiction 


* Act VI of 



‘036 


THE INDUH COMPANIES ACT. 


[S. 2 


(7) "exisUng company” means a company formed and registered under 
the Indian Companies Act, i866,* or under any Act or Acts reapealed thereby, 
or under the Indian Companies Act, 1882 .t 

(8) “Insurance Company’* means a comoany that carries on the business 
of insurance either solely or m common with any other business or 
businesses . 

■ ■ . person occupying the position of a manger 

. , . ther under a contract of service or not • 

^i, ■ the memorandum of association of a company 

as originally framed or as altered m pursuance of the provisions of this Act . 

(rr) ‘‘ofticer’' includes any director, manager or secretary but, save in 
sections 235, 236 and 237, does not include an auditor • 

(12) “prescribed” means, as respects the provisions of the Act rmting 
to the winding up of companies, prescribed by rules made by the High Court, 
and, as respects the other provisions of this Act, prescribed by the Governor* 
General in Council 

(*3) “private company" means a company which 
(1) by Its articles- 


(<i) restricts the right to transfer its shares ; and 

(6) limits the number of its members (exclusive of persons ivho are in the 


employ of the company) to fifty , and 

CO prohibits any invitation to the public to subscribe for any snares or 


debentures of the company : and . 

(«) continues to observe such restrictions, hmitauons and ptohtoi- 
tions . 

Provided that where two or more persons hold one or more shares in a ^ 
company jointly they shall, for the purposes of this definition, be considered as « 

' ft single member V 

(x 4 ) "prospectus ’ means any prospectus, notice, circular, advertisement or 
other invitation, offering to the public for subscription or purchase any shares 
or debentures of a company 

(' 5 ) “the registrar’ means a registrar or assistant rrgistrar perfor/aing under 
the Act the duty of registration of Conipnmes . and 

y^J ‘ share means share in the share capital of the company, and 
includes stock except when a distmction between stock and shares is expressed 
or implied 


of misfeasance A I R 1929 All gj6=iji Ind Cas 693 Auduo/s appointed at 
general Meeting but not mentioned as otfiects m the Articles of Assocjauon were 
noi .rn.lW w .ndemmly Ihough a.t.cic dealmg wah .1,= condu« of basmSs 

, ' . delegated to t select governing body 

■ ‘ ectors A person hiving the powers 

■ , he be calls ' be lu tlie simc position 

• • ■ (‘907) 2 Ch 4 t 8 cited m S/uiel 

' ' ■ may be a director or the sole director of 

■ ' ■ ' ' (1907) 2 Cb 458 As lo who can 

■o'li ' S95 

3lflOager.—A manager IS one ‘nhohas 
of the company , not an agent who w lo do • . , , 

obey orders but a person who ts entrusted < 


* ActXofi£66 


t Act, VI 183 : 
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aflaits of ihe company ’ Per BlacHum / in Ctbson v Barton (1875) 10 Q B 329 
A person in charge of tlie business cf a branch of a bank therefore, does not come 
within the purview of the term 'Manager Basant Lai v Etnpeior, 43 Ind 
Cas 791 

Prospectus —It is a document which invites persons to take shares in the com 
pany, and sets forth the advantages of the company Stiebeli> 211 An advertise 
mentis a prospectus Prainatha v Kah 52 C 440=529 C \V N 523=88 Ind 
Cas 5 (2) 

3 (i) The Court having jurisdiction under this Act shall be the High Court 

, , , , ^ having jurisdiction in the place at which the 

Jurisdiction of the Courts registered office of the company is situate 

Provided that the Local Government mayi by notihcation in the local 
official Gazette and subject to such restrictions and conditions as it thinks ht 
empower any District Coutt to exercise all or any of the jurisdiction by this 
Act conferred upon the Court, and m that case such District Court shall, as 
regards the jurisdiction so conferred be the Court in respect of all companies 
having their registered offices in the district 

(2) For the purposes of jurisdiction to wind up companies the expression 
registered office ’ means the place which has longest been the registered 

office of the company during the six months immediately preceding the pre 
sentation of the petition for winding up 

(3) Nothing m this section shall invalidate a proceeding by reason of its 
^ being taken m a wrong Court 

, District Court.— S 2S4 is wide enough to preserve the exisling jurisdiciion of 

I District Courts over cases which began belore the commencemetit of this Act 
Damalv Lijutiialort 20 P R 1915=29 Ind Cas 272 
i ligb Courts and is 

anp Courts having no 

orij d be nude to the 

oiig ilie company may 

be Situate 29 C W N 403 = 86 tnd Cas 8^3=53 C 586 Not the Allahabad 
High Court but the Chief Commissnner of Ajmere and Mctwara is the High Court 
for (he purposes of Companies Act for places within us jurisdiction 96 !nd Cas 753 

Clause ( 3 )— Clause (3) does not oppiy when objection to jurisdiction is taken 
at the very comtnenccmeni and at U c proper time 57 M L J 733 = 53 M M 7 “ 
1929 M W N 879=A I R 1930 Mad 74 


Constitution and Incorporation 

4 (1) No company, association or paiincrship consisting of more than 

„ , , , , , ten persons shall be formed for the purpose of 

Proh buioi of partnerships |},g bosinesj of banking unless i{ is 

escsed,.gc«u,.,„urob., as a company coder tb,. Acl, or is 

formed in pursuance of an Act of Parliament or some other Act of the Governor 
General m Council, or of Royal Charier or I elters Patent 

(2) No company, association or piitncrship consisting of more than twenty 
persons shall be formed for the purpose of carrying on any other fau'iness that 
has for its object the acquisition of gain by the company, association or partner 
ship, or by the tiullvtdual members thereof unless il is registered as a company 
under this Act or is forme I m pursuance of an Act of Parliament or some 
other Act of the Governor General in Counul or of Royal Charter or Letters 
Patent 

Oompauy — ^Theworls companv anl ‘assoc a ion* arc synoayr'oas. S»“ M 
V IS Ch D 247 To coasmute an asso.*auon wuhiv the mean n„ of 

this section, it IS absolutcl) neccssarv Uiai there should be between mere than twctiy 
jKsrsoas so associated a lc},al rcUtion ^mog ii>e to joint aud mutJal r »a s a„d 
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(7) “existing company” means t company formed and registered under 
the Indian Companies Act, 1866,* or under any Actor Acts reapealed thereby, 
or under the Indian Companies Act. i88a t 

^8) “Insurance Company' means a company that carries on the business 
of insurance either solely or m common wUh any other business or 
businesses 

(9) “manager,’’ includes any person occupying the position of a manger 
by whatever name called and whether under a contract of service or not 

(to) “memorandum” means the mLinoraodum of association of a company 
as originally framed or as altered in pursuance of the provisions of this Act 

(ti) “olhcer’ includes any director, manager or secretary but, save in 

sections 235, 336 and 237, does not include an auditor 

(i3^ “prescribed ’ means, as respects the provisions of the Act r^ating 
to the winding up of companies, prescribed by rules made by the Court, 
and, as respects the other provisions of this Act, prescribed by the Governor 
General in Council 

(13) “private company” means a company which 
(i) by Its articles — 

(u) restricts the right to transfer its shares , and 

(4) limits ihe number of its members (exclusive of persons who are in the 
employ of the company) to fifty , and u 

CO prohibits any invitation to the public to subscribe for any snares or 
debentures of the company and . 

(«} contmnes to ob>ervc such tcslzKUons limitations and pronioi* 
tions 

Provided that where two or more persons hold one or more shares in a ^ 
company jointly they shall for the purposes of ibis definition, be considered as 1 
a single member 

(14) “prospectus means any prospectus notice circular advertisement or 
other invitation, offeiing to the public for subscription or purchase any shares 
or debentures of a company 

( 5) the registrar means a registrar or assistant registrar performing under 
the Act the duty of registration of companies and 

(16) share means share in ll e share capital of the company, and 
includes stock except when a distinction between stock and shares is expressed 
or implied 

Auditor — Auditor del berately passi ig over manifest illegal payment is suiltv 
of misfeasance A I R 1929 All 826-131 Ind Cas 693 Auditors appo nted at 
general Meeting but not mentioned as officeis m the Articles of Association were 
not entitled to indemniiy though article dealing %vuJx Oap. wAv/cv tcft-iTitaii 
fh^aSors^ officers because company suffered loss lhrpi|gh neglect of 


Court -Orders under the Act must be passed by the Court having mrisdiciion 
underthe Aci 35 C W N 299 = 580 913=133 tnd Cas 566 i,jui>u,cuou 


Directors— Owing to the size of most companies it is impract cable for the 
business to be earned 01 by the share JoJders and consequently the duty of 
managing the affairs of the comjwny is delegated to -i select govern ng body 


consisting of persons usually called directors A person havrng the powers 
ordinarily conferred on a director w 11 whatever he be called be in the same position 
as a director Bullatuays Mirktt and qfficts (1907)2 Ch 4c8 cued Stiebel 
Company Law p 333 A limited company may be a director or the sole director of 
another company if It has the requisite power (1907) 2 Ch 458 As to who can 
challenge appointment of director vide 31 Ind Cas 595 


aianager— A manager IS one vho has the management of the whole affairs 
of the company , uot an agent who is to do a particular ihing-or a servant who is to 
obey orders but a person who is entrusted with power to transact the whole of the 


* Act X of 1866 


t Act VI 1882 
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affairs of ihe company ’ Ptf Blieibtim / in Gtbson ' B \rlon (1S7S) 10 Q B 329 
A person in charge of ilie business cf a branch of a bank ihereforc, does not come 
within the purview of the term ‘’Manager* Basant Lil \ Empei'Or, 43 Ind 
Cas 791 

Prospectus — ll is a document which invites persons to like shares in the com 
pany. and sets forth the advantages of the company Sitebel^ 211 An ndvcrlise* 
mentis a prospectus Pramath.x \ A'<i/r, 52 C 440 = 29 C W N 523 = 88 Ind 
Cas 5(2) 

3 (i) The Court having jurtsdtciion under this Act shall be the High Court 

having jurisdiction m the place at which ibe 
Jurisdiction of the Courts registered office of the company is situate 

Provided that the Local Government may, by notilicatjoii in the local 
official Gazette and subject to such restrictions < and conditions as it thinks fit. 
empower any District Court to exercise all or auy of the jurisdiction by this 
Act conferred upon the Court, and tn that case such District Couit shall, as 
regards the jurisdiction so conferred be the Court in respect of all companies 
having their registered offices in the district 

(2) For the purposes of jurisdiciion to wind up companies, lUc expression 
“registered office’ means the place which his longest been the registered 
office of the company during the six months immediately preceding the prt 
sentation of the petition for winding up 

( 3 ) Nothing in this section shall invalidate a proceeding by reason of its 
being taken in a wrong Court 

Distncb Court — 5 284 is wide c lou^h 10 preserve tl e es stint, jur siliciton of 
Distr ct Courts over cases \ h ch bei,in before (lie commencement of tins Act 
Danials Liquidators 20 P P igis.-glnt Cvs '• 7 '’ 

High Court —IS intended to include ill the si tes of he High Courts ail 3 
applicable 10 H gVi Courts I aving otiR rat s de as well as 10 H gh t ouris having no 
QCigicial side 29 C W N 403 In Benv^t 3 -n apoUcat o \ soculd be made 10 the 
onginal St 1 e of office of i 0 compaiy may 

be situate 29 ( C 586 Not t’ i. Allahabad 

High Court but Merwara is the High Court 

for ihe purposes of Companies Act for pUces wiitim ns jurisdiction 96 Ind Cas 753 
Clause ( 3 ) —Clause (3) does not apply when objection to jurisdiction is taken 
at the very commencement and at tl c proper time 57 M L J 723 “ 53 l^l 147 * 
1929 M W N 879=A I R 1930 Mad 74 


PART II 


Constitution and Incorporation 

4 (0 No company, association or partnership consisting of mote than 

„ , ^ , ten persons shall be formed for the purpose of 

tS?d?/g«ri°,»ruS7 canying on the bos.osss ot tanking unless it is 

*• itgistered as a company under this Act, or is 

formed m pursuance of an Act of Parliament 01 some other Act of the Governor 
General m Council, or of Royal Chailec or I etters Patent 

(2) No company, association or piitnership consisting of more than twenty 
persons shall be formed for the purpose of carrying on any other business that 
has for its object the acquisition of gam by the company, association or partner 
ship, or by the individual members tliereof unless il is registered as a company 
under this Act, or is formed in pursuance of an Act of Parliament or some 
other Act of the Governor General in Council or of Royal Chatter or Letters 
Patent 

• ■ ire sjnonymous Smt/h 

v • . within the meaning of 

this , . more than twenty 

persons so associated a legal relation giving rise to joinl d rights and 


TAB lVOtA.V COMPANISS ACT. 


(S.4 


1038 

obhgiiions T P Naidu v yt S Afmialtjr, 50 Ind. Cas 5x3 An agreement 
known as a chitfund under whjcli more than tncniy persons contract with the 
manager of the fund to pay ihcir suhscripuons for a fixed period and dnw the 
amount by lots, creates rights as between the manager and the otlier parties to the 
agreement bm u creates no legal iclaiion between the other pirlies tnttr st, and is, 
therefore nut an association within the meaning of this section ll>id An associa* 
non of sevenl firms consisting of more linn 20 persons formed with the rbjcct of 
acquiring commcrcnl gun is cssentnify within the purview of this section and 
requires regisirilion v, Notih CoU, J6 Ind Cas 61$ The woid ‘person 

denotes individuals and does not include bodies of indinduaJs, ivheiher corporate 
or noi, s nee any such extended dcfinuion would be repugnant to the subject and 
context nf the seciion Ibid The formation of a company exceeding the requisite 
number of persons is illegal without registration Pnm v. Ntnt fi4 Ind Cas 4^7- *9 
A L J b/i. !'>ntrictSa-.i»;:sBani,iXitO F & J 335 i Thomas, (1885) 14 
Q B D 37y 

Partnership -—Vide 6$ lud. Cis 368 

Business —The term ‘business" 1$ wider tlan the term ' trade’’ and as such 
includes firminj, //.,rr« v Amerj, L R- i C P. Mf , sec also CnM-r/z/rv Tkorley 

32 \V R ,30 As regards what are not business, tide I set) 

D 247 , Re St i hi 30 Cl> D t { v PoUer, A5 h J 613 , v. IVhit- 

mxnh itQ I. 600, Ra-M.m,b C n N S JS? A biismcss earned 

on b\ m>ie ilnn 20 trustees where the tesluts qut iruslees do not exceed , 

no. re, ,1= icti.iraiion Smith An hrssn, «, Ct> D ztf, Crawlhir y TImttjr 

33 W R j3o slo 1IS025T L R-674 

Ga.\n —The secuon will be satisfied d the individual members acquire ga>n 

Ch D 543 "o Cli D 137 The term ‘gam" IS not confined to I cciimary gam 

10 Cb D 542 

Non registration —As association which 
this section cannot sue and be sued - _ 

1 1 Q 23 D 563 , /ennin^s v Harm * Aeralta Co , 

{1904) 5 Ftaser 11 119, 9 Ind Cas ’ t 37 * 7 ^ 

1. j S36 A Frad^ Association dy bec^ise it 

baa noi been re^ibiLTcd in confornniy with the provisions of ibe Act 5*0“*^ 

I R. 1931 All 83 When the total number of persons constituting four unregis ered 
fitn\8 cari> n on business consists of 32 persons such partnership is iltegal I26 
Ind Cas 429 AIR 1930 1 C 3<>o«j4 C W *4 iio7 An unregistered company 
of niie slarehoMcis does not require reg siration for us valid existence 84 Ind 
Cas ii8=*--o M L J 4^0 In ihe case of unregistered association ol mote than 
30 persons if a number sue for dissolution a declaration can he grant 
cd that association is iJlej.aI but no relief for dissolution or account 
cannot he granted 97 lod Cas 9o=*48A 735 > 9* Ind Cas 152=48 

A 395 ®ui a sun for declaring the respective share of the members 
of the association and directing ib’t the members be repaid their shares is maintain 
able 130 Ind Cas 902 The illegality of such an assoctaiion is not cured by 
subsequent rcduciion in number but by registration such illegality can be cured 
Ibid A pariifion suit by one partner against the remaining panners of an iHeiral 
partnership cannot be maintained 49 A 3I9«A f R 1927 All 487=100 Ind 
Cas 50 , 48 A 73S = A I R 1926 AIJ jgi But any member of an unregistered 
association can claim pariiiion of ihe actual assets of such an associaiion 48 A 

73S Person lending his name m a partuetship conuact IS a person cowstitwutig the 

total number of partners Behind his back there may he a joint Hindu family or he 
may be represtining a firm consisting of himself and several other menihers n; 


tequired to be rejpstered under 
^Aaw V Benson 


be illegal according to the law prevalent in that State the company or the member^ 
forming It do not commit an tllegal act. I 3 l Ind Cas 58i = S3B 652 = A I R 
1930 Ifotn 5 The provisions of the Companies Act do not prevent an association 
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horn being nude [lable, to income tax on its proms cien if it Jus not been registered 
in iccordance with ilie Companies Act 33 P L R j3S“ \ I R 1931 Cah 37& 
Person — 'Person does not mean unregistered <irni 1927 Mad 123-399 Ind Cis 
640 Tbe 'person” may comprisca nuint>crof tudtiidtinis such as a Hindu joint 
farailly 3-’ Boro L R 389=126 Ind Cas 39^ 

Exception — This section contams an cvceptioci in favour of companies formed 
in pursuance of an Act of Patliameat or some other Act of the Governor General in 
Council or of Royal parter or Leners Patent Vide Pea/ v 55 L J Q I) 

271, Jfarrs v Thowpsoa, S6 L. T 7^9 Foreign companies come nithui tins 
exception Ea/eman'i 3 ‘rn'ire, (iSgj) 6 A C 38^ 

^Itmotanttm cf Associttion 

5 Any 'even or more persons (or, where the company to be formed will 
Mode of forming inccrpo ^ pnvaie company, any two or more persons) 
rated company associated for any lawful purpose may by sub 

, , scribing their names to a memorandum of assDCia 

tion ana otherwise complying with the requirements of this Act m respcctof 
registration, form an incorporated company, with or without limited liability 
(that 15 to sayj, either— 

(i) a company having the liability of its members limited by the 
memorandum to the amount if any unpaid on the shares respec 
Uvely held by them (m this act termed 1 company lumtco by 
snares) , or 

(«) n company having the liability of its nembers limited by the 
. memorandum to such amount as the members may respectively 

thereby undectake to contribute to the assets of the company in 
the event of its being ivound up (in ibis Act termed a company 
limited by guarantee) or 

(ni) a company not having any limit on the liability of its members 
(m this Act termed an unlimited company ) 

Notes— Where the proprietors of a lem iidari hav ng grown too numerous 
formed themselves into a l«miied liability company and the company was duly 

Acid that such a 
themselves but to 
as nothing m the 
j6 C W N 297 

Mtmotaiiilum of company 6 In the case of a company limiled by 
lini ted by shares shares — 


(r) the memorandum shall slate — 

(i) the name of the company, with * limited is the last iwd w its 
name , 

(.u) the province m which the registered ofhee of the company is to be 
situate , 

(ill) the objects of the company 

(iv) that the liability of the members ts limited , 

(v) the amount of share capital with which the company proposes to 

be registered, and the division thereof into shares of a fixed 
amount , 

(a) no subscriber of the memotanduiu shall take les> than one sliare 
(3) e ac h subscriber shall write opposite to bis name the number of shares 
he takes 

Meuioronduni of association — ^In Athhurj hatl^ay C image anl hon 
Comfijnj, {Lti) v Ruhe L R 7 H L.6,3 Leri ChanccUor Cj rm observed , 
Wiih regard to the Memoranjom of Associatio 1 jour Lordship will 
find, as has oficn aUcadj been poinied out a)tJioUi.h i( appears some 
how 10 have been ovcilooked m the pres*ni cise that that is as jt 
iv«rc, {he charter, and defines the liimtatioii of powers of 3 cccijoany 


I0^0 


TUB INDfAN C0MMMB5 ACT. 


[S. 7 


to be estahlisbcd under the Act With rei^aixl to the Articled of /\ssociation, those 
Articles play a part subsidiary to the Memorandum of Association They accept 
the Memorandum of Association as the diarter of incorporation of the company, and 
so accepting It the Articles, proceed to define the duties, the tights, and the powers 

' ’ 1.1 I jj,g company at large and the 

ss of ihe companyis to be earned on, and the 
internai rc^uhiions of the company may 
from time to time be made Wirh rci,ird, therefore, lo the Memorandum of 
As*ocntion, if you find invihme nhich goes beyond that mcmormclum, or is not 
watranicd by It, til . • • «//ra rrrex, 

not oii/v' of (he • • Wjih regard 

to ihe Ariicles of ■ ■ S within the 

JilemaraiHlum cl Assoctaiton is a violation of the Articles ot /is^ociaiion or la 
excess of them the <]uestiau wtU arise, whether that is anything more an act 
^itcs ihc directors but ultm virft ihe company ' Cited at lo D pp "40, 
341 *’'riie memorandum IS as it were, the area beyond which the action of ihe 
company cinnot go , inside that area the share holders may make such reflation 
for (heir own uoscriimenl as they think fit ” Ptr Lord CaxtM in Athbury Raihuay 
I . * / Wtthwarth, iz App Cas 409 , 

. . 34J , IVelton V Safery, (1897) 

. ■ * \bury V Waiion, 30 Ch D 370 } 

4 Larrifi^ Could v Sliarping/oti, 

. A Memorandum of Assocm 

• inlcrpreitd reasonably 

15 no speciilly rigid canon of construction The intention is to be gathered from 
the language used Antecedent iransactions and surrounding circomstaaces cannot 
• . Cas 333 V C Powers are not 

roemofandum In the case of a 
define the traiJe and noi specify 
*er of the cempiny to do in carrying 

on the trade /b/d 


‘ ' on Ihe part of the legislature 

IS diet (he hgtslaiuro, whilst 
nake the company itself conti 
deal with it the fact that it was 

‘limned -^P timer p g^S 

Se^stdrad Office — Every contpiny under the Act is bound to have n regis 
lercd oflice to which all cominunicsiions and notices may be addressed Jbid/> 
Objects of tho company — Tlte third requirement is that ihe comoanv 
must state the objecis of die proposed company The object must not include 
anything in coiunvcntioii of (he Act Vide Ooregum Co v ffoPer fi8o2) A 
C tr5 The objens stated must not include anything in contravenuon of the 
general I iw Ihe objwt cW limits the poncr of the company Pn/is/tSoJS 
A/f-rar sTtl- i tComv/ro'iii-a'd/i/iej I'fbjQj , Cfi ?ei Anvaei 

;,ta ,s .1.. ol.jcct „//„ ;,id ,''„7eve"v 

holder Will not nuke It good Ayersu South Austral, an Banking cj {xlfiVl K 
1 P C 54S . Batson y London Sthool Board, {\^oXi a L S R 106 

C 3.7 'cU LVi ZiuaPT'rJai. 

An alleniion m Ihe memorandum can only be made by a special resoloi.oa 33 M 


3 h 


Memorandum of company 
limited by guarantee 


7. In the case of i company limited by 
guarantee — ’ 


(/) the memorandum shall sfafe — 

( l ) the name of the company, with * Limited*’ as the last word m its 

name , 

(;r} Ibe province tn irhich the regtstwed office of ihe the company js to 
be situated , 

(w/) ibe objects of the company ; 

(m) that the liability of the raembew is limited. 
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(d) that each member undertakes to cootribute to the assets of the com- 
pany m the event of its being wound up while he is a member, 
Or within one year afterwards for payment of the debts and 
liabilities of the company contracted before he ceases to be a 
member, and of the costs, charges and expenses of winding up, 
and for adjustment of the rights of the contributories among 
themselves, such amount as may be required, not exceeding a 
specified amount 

(2) if the company his a share capital— 

(0 the memorandum shall also state the amount of share capital with 
which the company proposes to be registered and the division 
thereof into shares of 1 fixed amount , 

(if) no subscriber of the memorandum shall take less than one share , 

{ill) each subscriber shall write opposite to his name the number of shires 
he takes 

not having a share 

' 1899) 2 Ch 593 In 

share capita) every 
nt undertaken to be 
Its bein^ wound up, 
, icld by him Stiebel 

Company Lajj P x 1 53 

Memorandum or onl.muod * In .ho case of an unlimited company- 
company 

(t) the memorandum shall state — 

(i) the name of tlie company , 

(if) the province in which the registered o&ce of the company is to be 
situated 

(iff) the objects of the company , 

(^) if the company has a share capital — 

(0 no subscriber of the memorandum shall take less than one share , 

(if) each subscriber shall write opposite to Ins name the number of shares 
he tikes 

Notes — Compinies with unlimiied iiib luy are nrclj formed and while limned 
companies have been increasing by leaps and bounds unlimited companies have 
dwindled nearly to zero, An uni mited company requ res a memorandum and 
articles of nssociaiion ind miy lave a joint stock capital divided into 
shires or no such cipid) Its name «iU not include the word £.imi 
ted 11 the company is wound up the liability of its members to contribute 
to the payment ol debts and cost of winding up will be unlimiied Palutet's 
CompxnyLiaV 375 

9 The memorandum shall be signed by each subscriber m the 
_ , , picstnce of at least one witness who shall attest 

S.cnllore of mcrtioronjum 1 |_^ s,g,„tnrc 

Sgnature— Any one imy sgn the memorandum. A subscriber may be a 
married womin, 1 bankrupt or m ilen Pruncit'i Bot L. R 3 H I 176 It is 
doubtful wheihcr in infant can be a subsenber A*# Zajro/i &• Co. (189:) 3 Ch 5 SS 
V subscripton ma> be by oiesigcnt Tie Whiteley Pirtntn 32 Ch D 447 
As rci,irds the witnesses to the s«i.>i(ires of the subscribers, one witness f^r all 

siRnaiurcs will suftice, an), in ihM CISC il c werds wiincss to the aboie s gna ares * 
will be used but some iimcs ibe same witness can not attest all the signatures 
and in lint case the mesiaiion clause must be altered PalutePt Ccmpjuy Ltv 
p 06. After registration a subscription cannot be repudiated on the ground ol 
misreprcsentmon \Tttal Comtitumlt Lt t (1902) 1 Ch 707 
C C H Vol I— 13 » 
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10 A company shall not aUer the condiUons contained 111 its memorandum 
^ , except in the cases and in the mode and to 

mcSS™ d.e«le«for „h,ch provision .s n.ade 

in this Act. 


Notes — In keeping a company strictly to the objects defined in its mcmoranduni 
of association the Legislature intended to protect, not only investors and share' 
holders, but also the outside public and more particularly creditors Ashbury v 
Richt 7 H L 667 "But there are other things that can be put into a memorandum 
of association than the object and mailers set out in the Companies Act such as. 
name, capital, address, etc They hive been desenbed as conditions A very com* 

• ♦ se of preferential and ordinary share- 

• . such condition no poiver is given in the 
- ■ - cornpletely wiih the Indian Companies 

■ he memorandum Such a condition is 

un alterable either by the company or by the Court at all See Ashbury v. IVat^n, 

■ ■ • / CouHi.i(ore MercanStfe Bunk ’Lid, 74 Ind Cas 

.g " , . volving alteration 

■ ■ ' _ ' take proceedings 

to alter them ' A I R 15> : ■ pmposals to 

alter the Memorandum of Z. , he made in in® 

general meeting 0/ the company. Jhtd 

11 (1) A company shall not be registered by a name idenucal with 

{bat by which a company in existence is alreaoy 
Name of company and change recistercd. or so nearly resembling that name 
as to be calculated to deceive, except where 

the company in existence is in the course of being dissolved and signifies its 
consent 111 such manner as the registrar requires . 

(2) If a company, through inadvertence or otherwise, is, without such 
consent as aforesaid, registered by a name identical with that by which a * 
company in existence is previously roistered, or so nearly resembling it as to V. 
be calculated to deceive, the first menooned company may, with the sanction 

of the registrar, change its name 

(3) A company shall not be registered by a name which contains any of 
the following words namely —'Crown * Emperor,” “Empire,” “Empress ’ 
•Imperial, King , ‘ Queen ‘Rojal, Bank of Bengal, Bank of Afadns, Bank 
of Bombay *■ or words txprtssing or implying the sanction, approval or patronage 
of the Crown or the Government of India or a Local Government, except where 
Governor General in Council signifies his consent to the use of such words as 
part of the name of the company by order in writing under the hand of one of 
the Secretaries to the Government of India 

Provided that nothing m this subjection shall apply to comoanies 
registered before the commencement cf (bis Att ^ 

(4) Any company may, ’ . _ ■ 

of the Local Government 

Secretaries to such Governme 

(5) Where a company changes 7ts name, the registrar shall enter the new 
name on the register in place of the former name, and shall issue a certificate 
of incoipoiation altered to meet the circumstances of the case On the issue of 
such certificate the change of name shall be complete 

(6) The change of 1 ame shall n 
pany, or render defective any legal 
any legal proceedings ihat might 

by Its former name may be contiiijed or commenced against it by its neiv name 

I . . which the Court interferes tn such cases js that 

represent the business which is carried on by an 
,^1. ^ 7 Beav 84 . Hertdnchs v AfMSayuf, 17 Ch 


* The words within quotatioos have been inserted by Act 47 0/ 1920. 
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D 638 , Tassaudv Tassaud, 44 Ch D 678 , North Chesire BreJJtry v Manchester 
(1899) A C 83, see also (1898) I'Ch 179 (1899) A C 610, (igoi)2Ch 

513 , O902) 2 Ch 319 , (1907) 2 Ch 312 , 87 L T 2S9 , 97 L T 196 , 25 f. L R. 
420 , {1917) 2 Ch I 

The certificate of incorporation of a Company is conclusive that all previous requisi 
tion had been complied with and precludes any enquiry as to the regularity of pro* 
ceeding \fossa v Bbrahtm^ 16 C W N 937 P C 


12 . ( 1 ) Subject to the provisions of this Act, a company may, by special 
AT.,..,.,,, j resolution, alter the provisions of its memoran- 

Alteration of Memorandum j . . .c t e l.\. .. j 

dum so as to change the place of the registered 

office from one province to another, or with respect to the objects of the company 
so far as may be required to enable it — 

(ol to carry on its business more economically or more efficiently , or 
ib') to attain its main purpose by new or improved means , or 
(f) to enlarge or change the local area of its operations , or 

(d) to carry on some business which under existing circumstances may con- 

veniently or advantageously be combined with the business of the com 
pany j or 

(e) to restrict or abandon any of the objects specified in the memorandum 

( 2 ) The alteration shall not take effect until and except in so far as it is con- 
firmed by the Court on petition 

( 3 ) Before confirnung the alteration, the Court must be satisfied—- 

(а) that sufficient notice has been given to every holder of debentures of 

the companj, and to any persons or class of persons whose interest 
will, in the opinion of the Court, be affected by the alteration , 

(б) that, with respect to every creditor who m the opinion of the Court 

is entitled to object, and who signifies his objection in manner 
directed by the Court, either his consent to the alteration has been 
obtained or his debt or claim has been discharged or has determined, 
or has been secured to the satisfaction of the Court 
Provided that the Court may, in the case of any person or class, for special 
reasons, dispense with the notice required by this section 

Scope— This section empwers a company by special resolution to add to or alter us 
articles Such altern ■ * and to the 

conditions contained 1 the ariicici 

may be altered and ' emorandum 

Walker v London . ■ ’ ' • tl Insurane 

Co (1894) I Ch 20 Allen v 

Gofif, V Cti 636 aid Litnilty 

Af R m Allen v Gold • to alter the 

regulations is limited only by the provisions contained ui the Statute and the condi- 
tions contained in the company s Memorandum o( Association It must be 
exercised for the benefit of the company as a whole, anl 11 must not be exceeded 
These conditions are always implied and are seldom il ever expressed But 
if they are complied with, 1 can discover no ground for judicially putting any 
other rcslnciions on the power conferred by the section than those contained in 
It See also Pepe\ fTr/y, (1893) a Ch 311 , (1906) A C 3; But m making the 
alterations no statutory principles oflawmastbe violated (1898) 1 Ch, 121 , (1900} 

I Ch 308 ; (190S) I Ch S4 For purposes of junsdiciioa for an application under this 
section of the Companies Act to confirm the resolutions proposing the transfer of the 
place ofbusmess, the Court roust have ordinary jurisdiction in the place at whiJi 
the registered office of the company is situated 96 lad Cas 7S3 (3)=>24 A. L. 

J 768 


13 The Court may make an oiUcr confirm mg the altentuon cither wholly 
or m part, and on sach terms and conditions as 
it thinks fit, and may make s'J-h erdur as to 
costs as it thinks proper 


Power of Court when con 
finning alteranon 
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Notes — The Court Ins no jurtsdicitonjo rectify, articles of as»ocialioij on the 
ground of m stake for they have statutory openiio] Pvani v ChtpmaH 86 L T 
381 

14 The Court shall, in exercising its discretion under sections la and i3, 

_ , . . Ime record to the rights and interests of the 

discrcijon by niemben of the company or 0/ any cl^ of them, 

ton, and may, if it things 

ment may be made to tlie ^ 

of dissentient membtrs , a ^ 

may think expedient for f 

Provjdtd that no part u - ^ 
such purchase 

Notes —The Court can sanction alieraiio 1 winch substituted 1 complete new set 
of objects in modern form for the <rfd concise and imperfect objects Pinner’s Cm 

patty LAvf P 79 

15 A certified cony of the order confirming the alteration, together with a 

cfuited copy of the memorandum as aftered, shah, 

Procedure on confirmation months from the date of the ordm, 

of the rhertt an contpany uith the registrar, and he 

shall regtstr the same and shall certify the registration under hts hand, and the 
certificate shall be conclusixc evidence that all the ri-quirements of this Act vritn 
respect to the altention and the confirmation thereof have been complied 
and thenceforth the memorandum so altered shall be the rm-morandum of the 
company 

(2) Where the alteration involves a transfer of the registered office ttotti 
one province to anotlior, a certified copy of the order confirming such change 
shall be filed by the company with the registrar in each of such provinces and 
each of such registtars shall register the same and shall certify under his hand 
the registration thereof and the registrar for the province from which such 
office IS transferred shall send to the registrar for the other province all documents 
relating to the company registered or fikd m his office 

(3) Tht, Court maj by order at any time extend the time for the filing of 
documents with the rei,istrar under this section for such period as the Court 
thinks proper 

18 No such alteration shall hive any 

Effect of failure to register 
wifirn tftiee momfis yjvops ofsecs 

effected aithi 

the order of the Court confirming the alteration or within such further "time 
as may be allowed by the Court in accordance wuh the provisons of section x5 
such alteration and order and all proceedings connected thenvith shall at the 
expiration of such period of three months or such further time, as the case 
may be* become absolutely null and void 

Provided that the Court may on sufficient cause shown, revive the order on 
application made within a further period of one month 

Articles of Assocta/un 

17. CO There may, in the case of a company limited by shares and there 
iJic case of a company Jimited by guarantee 
Registration of ariicics or unlimited be registered with the memorandum, 
articles of association Signed by the suhsenbtfEs to the memorandum and presen 
bing regulations for the company 

(2) Articles of i^ociation may adopt afi or any of the rc^uhtic^ts contained 
in Table A m the Fust Schedule 
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(3) In the cose of an unlimited company or a company limited by guarantee, 
the articles, if the company has a share capital, shall state the amount of share 
capital with which the company proposes to be registered 

(4) In the case of an unlimited company or a company limited by gurantee, 
if the company las not a share capital, the articles shall state the number of 
members with which the company proposes to be registered, for the purpose of 
enabling the registrar to determine the fees payable on registration 

Notes — ^The Memorandum of Association, when taken in for registration may 
may be accompanied by ariiclcs ol association containing regulations for the manage- 
ment of affairs of the company Palmer S Company Lujj p J7 


18 In the case of a company limited by shares and registered after the 
. commencement of this Act, if articles are not 
n a e registered, or, it articles are registered, in so far as 

the articles do not exclude or modify the regulations m Table A in the First 
Schedule, those regulations shall, so far as applicable, be the regulations of the 
company in the same manner and to the same extent as if they were contained 
in duly registered atticles 

le regulations contained 

in re to be expressed in 

SC] adopt any of the provi 

sio registered the articles 

coi 0 apply to the company 

Pahntrs Compmy Law p 37 U must be uken that Table A has bte a ncorporaiw 
m the Ar'icles of Association of the Compa y in lUe absence of any proof to the 
contrary AI R 1931 Pai 44=130 Ind Cas 534 

_ . , . 1 19 Arutles shall — 

Form and signature of Articles 


frt) be printed , 

W be divided into paragraftfis numbered consecutively , and 
(0 be signed by each suwenber of the memorandum of association m 
the presence of at least one witness who must attest the signature. 

Notes— The articles, if any must be primed and roust be signed by ihc 
subscribers to ilic ^icmo^audum of Associaiion Each subscriber roust sign in the 
presence of a witness who must attest ihe signature As in the case of the memor 
andum the signature may be under tie signatory 5 own hand or that of his duly 
authorised agent One of the subscribers cannot attest the signatuie of another, 
Ptlmers Company Laaf p 37 Articles have been held to be binding on a company, 
though not signed, after (hey have been acted on Ho Tun? v Afan On /nsuta/ice 
Co (190a) A C 339 


Alietation of articles 
special resolution 


by 


20. (1) Subject to the provisions of this Act and to the conditions contained 
in its mcnioranduni a company may by special 
resolution alter or add to its articles, and any 
alteration or addition so made shall lx. as valid as 
if originally contained tn llic articlis, and be subject m like manner to alteration 
by special resolution 

( 2 ) The power of altering articles under this section shall, in the case of an> 
company formed and registered under Act No XI\ of lbo7 and \ci \'o \ H 
of or cither of them, extend to alunng any provisions m Table B annexed 
to Act \I\ of Iba?, and shall also, m the case of an unhmile-d company formed 
and registered under the said .\cts or cither of them, extend, to altering any 
regulations relating to the amount of capital or its distribution into shares, not 
wulistandmg that those re'gulatioax an, contained in the tnemorandum 


Notos — Thi> seciion *** * company ualcr this Act power b> 

special resolution but subject to the proviaiois of this Act acJ 10 tie 
conditions coniaincil m the memorandum of associatioa“ to alter or aJJ 
to us Mlicles and ii expressly proeidcs that" any alieratioa or aJdiiioa so made 
shall be as valid as if orii.inanr contained in the articles, and he su <e..t la 1 
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Notes — The Couri hts no jurisJiciiOT to rcciify, iriicics of nssocuiion on the 
ground of mistake, for they have statutory operalitM Ilvant v Chapman, 66 L T 
381. 


14. The Court shall, in exercising Its discretion under stClions la and i3, 
•r. , , have regard to the rights and interests of the 

Exercise of discreiion bj ® ' -f v^r-rr,^ 


tors, and may, if it thinks fit 

ment may be made to tlie sal • ■ 

of dissentient members ; and ^ 

may think expedient for faci ‘ ' * 

Provided that no part of ^ 

such purchase. 


Notes —The Court can sancUon alteration which substituted a complete new set 
of obiecis tn modern form for the old concise and imperfect objects Plamer*s C^ui 
party Law, P yg 


is. A ccrtiBcd copy of the order confiimmg the alteration, together with a 
onntcd copy of the raemorandiini as altered, shall, 
'“t'''™*"'’" within threo roonlbs from the date of the order, 
alteration ^ company with Uie registrar, and he 

shall regiser the same, and shall certify the regislraiion under his hand, and the 
certificate shall be conclusive evidence that all the requirements of this Act with 
respect to the alteration and the confirmation thereof have been complied 
and thenceforth the memorandum so altered shall be the memorandum of the 


company 

( 2 ) Whore the alteration involves a transfer of the registered oiSce from 

' ' order confirming such change 

n each of such proMUces, and 
I. _ ^ ,ha)l cciufy under hss hand 

the registration thereof, and the registrar for the province from which such 
office IS transferred shall send to the registrar for the other province all documents 
relating to the company registered or filed in bis office 

(3) The Court may by order at any time extend the time for the filing of 
documents with the registrar under this section for such period as the Court 
thinks proper 


16 No such alteration sh 


Effect of failure to register 
within three months • 

the order of the Court confirming the altertuon, or within such further' time 
as may be allowed by the Court m accordance with the provisons of section i5 
such alteration and order and all proceedings connected therwith shall at the 
expiration of such period of three months or such further time, as the case 
may be, become absolutely null and void 

Provided that the Court may. on sufficient cause shown, revue the order on 
application made within a further period of one month. 


Afiteles of Assoaattou, 

l7. (i) There may, m the case of a company limited by shares, and there 
, shall, m the case of a company limited by guarantee 

Registration of articles or nnJiJnjted, be registered with the memorandum, 
articles of association signed by the subscribers to the memorandum and prescri 
bmg regulations for the company 

(2) Articles of association may adopt all or any of the regulations contained 
in Table A m the First Schedule. ' 
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( 3 ) In the case of an unlimited company or a company limited by guarantee, 
the articles, if the company has a share capital, shall state the amount of share 
capital with which the company proposes to be registered 

( 4 ) In the case of an unlimited company or a company limited by gurantee, 
if the company l.as not a share capital, the articles shall state the number of 
members with which the company proposes to be registered, for the purpose of 
enabling the registrar to determine the fees payable on registration 

Notes — ^The Memorandum of Association, when taken m for registration may 
may be accompanied by articles of association containing regulations for the manage* 
ment of affairs of the company Palmer’s Company Law p J7 


18 In the case of a company limited by shares and registered after the 
».T.it K commencement of this Act, if articles are not 
pp I ion 0 a e registered, or, il articles are registered, in so far as 

the articles do not exclude or modify the regulations in Table A in the First 
Schedule, those regulations shall so far as applicable, be the regulations of the 
company in the same manner and to the same extent as if they were contained 
in duly registered aiticles 

Notes —Articles of Association may adopt all or any of the regulations contamed 
in Table A in the First Schedule to this Act The articles arc to be expressed m 
separate paragraphs adopt any of the provi 

sions contained in Tabl rcfc stered the articles 

contained m Table A o app'y to the company 

Palmers Company ia v p 37 It must be taken that Table \ has been ncorporated 
in the Ar'icles of Association of the Compa >y «n the absence of any proof 10 the 

contrary AI R 1931 lat Cas 534 

_ j . , , , 19 AtUcles shall— 

Form and signature of Articles 


[fl) be printed , 

[i) be 

be n in 


Notes— The articles, if any must be prmud and must be signed by the 
subscribers to the hiemorandum of Association Each subscriber must sign m the 
presence of a witness who must attest the signature As in the case of the memor 
audum, the signature may be under tie signatory s own hand or that of his duly 
authorised agent One of the subscribers cannot attest the signaluic of another. 
Palmers Company Law p 37 Articles have been held to be binding on a company, 
though not signed, after they have been acted on Ho Tung v Man On Insutance 
Co (1902) A C 239 


20 . ( 1 ) Subject to the provisions of this Act and to the conditions contained 
. , . , , m Its memorandum, a company may by special 

’’ .!■“«; >dJ Wite amclH, anl m, 

alteration or addition so made shall be as talid as 
if originally contained in the articles, and be subject in like manner to alteration 
by special resolution 

(2) The power of altcnng articles under this section shall, m the case of any 
companj formed and registered under Act No \I\ of Iba? and \ct No VII 
of ’^0 or either of them, extend to altering any provisions in Table B annexed 
to Act \ 1 \ of IboT, and shall also, in the casi, of an unlimile-d company formed 
and registered under the said \cts or cither of them, extend, to altering any 
regulations relating to the amount of capital or its distribution into shares, not 
withstanding that those regulations are contained in the memorandum 


Notob — This SLCiion t,i>cs 10 a company under this Act r^wer by 
special resolution but subject to the provisions of this Act and to the 
conditions contained m the memoranJam of assoaation,* to after or add 
to US articles and it expressly jwovidcs that** aa> alteration or alJinoa so made 
shall be as valid as if originally contamed in the articles, and be su^cct In like 
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manner to aUcr’'Uon by special resolution Nothing could be wider than the terms 
of this seciiQii ft docs not sny that the art clcs for the management or admmistra 
tion of the business may be altered, or that the articles, other than those ivhich form 
part of the constitution of the company, may be altered, there is no limitation 
except that the power is to be subject to the Act and the memorandum AH or any 
of (he articles ' ^ clause in its 

aritcles exempt timers 

Cant patty Laat * * ^ r?J* V 

IfalUson V Na . • • 

Afrtca (1900) 1 • ‘ 

thus toierred ' “"'l' 

provisions com , Ihc company s 

memorandum of association It most be exercised f'^r the benefit of the company 
as a whole aid it mist not be exceeticd Those conditions are always impl'M 
and are seldon fever expressed But if they are complied with * 
ground for judic xHy polling any other restrictions on the power conferred by tb 
section than ibosc conn.neB m il P^rJ.,„/UyM ^ v cf 

IVeU Afmx\\^oo) i Ch 659, see also P/pe v Ctly of Suburban Permanent 
Butldtng Soitety (1893) 2 Ch, 341 , see also Dttlfrh Equitable Assurance e 

Bitty, {\auh)h C 35 Posenhury v Northumberland Butldtttg Society, o v 

373 Re Barrow Hemaiie 29 Ch D 58a, Donans Case, 3 Cb D 2t . Re Argus 
Co 39 Ch 0 S7r , e A, ^ 

Limits to alterations —Any alterations made with the 
the mmorny of shareholders or to violate any provision or principle ol law **. 
PevttlGold \Itnes (1898) 1 Ch laj Ptyney/ Cork Co ff., 398 , 

Hoopers Telegraph Co L R 9 Ch 350 Crt} v Lewi^L R 8 Ch ‘°5f . 

V lletryweatheriZq 464(0) Mason v ffarrss M Ch D 97, PfacdongaU 'i ^ 
Oarttuer I Cl D 13 
Co (1908) 1 Ch 84 
15 thus laid down by Zc 
The memorandum is 

Cannot go inside the area ihe shareholders may make such regulations for their 


ina t-as bO A resolm osv paa»ed by an ordinary general meeting of the company 
piovding for the different qual hlaiio is cannot ^ber the qualification for its 
directors Ii can at er the same only bv 1 special resolution as required by s 20 
A 1 R 1927 Bom dogMio5 Ind Cas • 
claims of particular class of si arers cannot 
modification of ihe Mcmoiandum of Axxo, 


General J^ewtstons ' 

21, (i) The memorandunj and articles shall, when registered, bind the 
Effect of memorandum and and die members diereof to the same 

articles ^tent as if they respectively had been signed 

by each member, and contained a convenant on 
the part of each niembeT, his hews and legal representatives, to observe all 
the provisions of the memorandumtmd of the articles, subject to the provisions 
of this Act 

(2) AH money pajablc by any member to the company under the memo 
randura or articles shall be a debt doe from him to the company 

NotB 0 —The true mierprciation of this sectioo ts that ihowgh articles of associa 
non can neither constitute a contract between a company and an out sider nor 
give any individual member special comractual rights beyond those of the members 
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generally they do not in fact constitute *1 contract between a company and its 
members m respect of their ordinary rights IS members PticharPs Case (1873) 8 

Ch App 956, Uelhado v Porto L R 9 C P 503 {1876) i Ex D 20,(1887) 
37 Ch D i , Re Imperial Hydropathic Hotel Co, (1882) 23 Ch D i, 13 , 5 Ch D 
687 12 App Cas 29 , 42 Ch D 636 , (1909) i Ch 311 (1897) A C 299 , (1908) 

I Ch 743 , (1915) I Ch 881 , 52 B 477 “A I R 1928 B 2^2 

Articles of associat on can be read for the purpose of explaining the memorandum 
m respect of a matter which need not appear in the latter — for example the 
borrowing of money by a railway company — but not for the purpose of showing that 
borrowing means the granting of perpetual annuities for that is not borroving nor 
IS It a purpose subsidiary to tlie general objects of such a company (1905) 2 Ch 78 
A provision in the Articles of Association of a registered company which makej 
a shareholder’s debt to the company a charge on his shares applies to the case of 
debtors who afterwards become share holders Chandooru v Venugopala, 43 Ind 
Cas 508 = 1918 M W N $1 


necessary for purpose 90 Ind Cas 580=26 Bom L R 987 

22 The memorandum and the articles (if any) shall be filed with the 
memoran 


Registration of 
dum and articles 


register them 


registrar for the province in which the registered 
office of the company is stated by the memoran 
dum to be situate and he shall retain and 


Notes — A foreign corporation cannot be regisiered under th/s Act BtelkeUyv 
Schuti L R 3 C P 764 , Bal'man v Service (1881) A L 386 A partnership 
consisting of seven or more members is not a company so as 10 be capable of regis 
iration under this section Regv Pegisirar (1891) 2 Q B 598 , Cussons Ltd 
(1904) 73 L J Ch 196 Person dealing wiih the company must take the articles 

to be suen as appear at the office of the Registrar of Companies to be in force 
100 Ind Cas 875-4S C L J 96-A I R 1927 Cal 299 

23 (i) On the registration of the memoranduDi of a compan), the registrar 

Effect ofreeislraiion sMI “'•■IV ‘‘"'I''' I”' '••‘'’'1 •'’“ 'I"- conip'ny 

IS incorporated, and, in the case of a limued 
company that the company is limited 

(2) From the date of incorporation mentioned in the certificate of incorpora 
tion, the subscribers of the memorandum, together with such other 
persons as may frona time to time become members of the company, shall 
be a body corporate by the name contained in the memorandum, capable 

ind baling 
the part of 
Its hemg 

wound up as is mentioned in thi. Act 

Notes — When once the memorandum is registered and the company is held 
out to the Morld as a company undertaking business, willing lo recci\e share holders 
and ready 10 contract engagements then it would be of the n osi dangerous consc 
quences f, after all ihat has been done, an> person was allowed to go back and 
enter into an cxaniinaiion of the cttcumiaaces attending the ong nal rei,istratioa 
and the regulaniy of the execution of tl e docutnem * Per Lor I Cairns tn Peets 
Case (1867) 2 Ch C74 Siniilatiy iq ' 

ClehnsfO! i said I ilmik that the ■ ■ 

nutters cssental to reg biratton aroot , 

dum of association by some icrsons and that it is conclusie tlat all previous 
rciuisitions ha\e been con plied with* beeaUo {(S97} A C 22 The erect ol 
incorporating a number of persons into a body corporate i» to make that body 
corporate a separate le^al entity or '‘person'* If a mao tnis s a corporoiioa he 
trusts that legal person and roust look to its asscsis for payment. 134 Ind Cas. 
421 = 12 Pat L. T o19=A 1 K 1931 Pat 321 (F B) , ^3 Bom L, K 111- A I R. 
1931 Uom 178 
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24 A certificate of i/icorpoiation given b/ the registrar in respect of 
^ ^ any association shall be conclusive evidence tint 

ronclusivcness of ceri.ficale requirements of this Act in respect of 

o mcorponiion registration and of matters precedent and inciden 

tal thereto have been complied with, and that the association is a company audio 
rxsed to be registered and duly registered under this Act 

( 2 ) A declaration by an advocate, attorney or pleader entitled to appear 
r TT -V, rt- , v,r« ,5 jfi the formation of a company or by a 


stcac, and the registrar may accept such a dcciantion as — 

compliance 

'7 * f r' 1 J AC. Afj vhpih.Tihe Registrars certificate is conclusive 


. i<«i k. 

of association had not been 
at the provisions of (he Act 
Cair«f assented But the 
pnina facte answer but a 

conclusive answer to such objection When once a certificate of incorporation 

'‘gulanty of the prior proceed 
25 Lori Chelns/Ordoh^tr/td 
to prior matters essential to 
temorandism of associalian by 
bat all previous requisites have 
N 957 P C— 40C r- 2 j hi 
L. I 815 see also {1891) 8 Ch 505, 8 C-h O 010, (1900) “ Q B 376 , 26 A 
J 347*108 Ind Cas 451 

25 ( 1 ) Every company shall send to every member, at his request, and on 

urn as the 

Cop es of memorandun ard memoron 

art cles to be gvei o mem 
bets 

'2) If a company makes default in complytny with the requiremems of 
tfns section it shall be liable for each oflcnce to a fine, not exceeding ten 
rupees 

Assotui/ionf /arPfi>/ti 

26 (1) Where It IS proved to the satisfaction of the Local Government that 

Power 10 hspe ise w«h Li f", Associa'ion capable of being formed as a limi 
mited in name of charitable , Company has b^ or is about to be formed 
and other companies promoting commerce, art science religion * 

chanty, or any oth.*! useful object and applies or 
intends to apply its profits (if any) or other income m promoung its objects 
and to prohibit the payment of any dividend to its members the Local Govern 
ment may, by license under the hand of one of its Secretaries direct that the 
association be registered os a company with limited liability without the 
addition of the word ‘ Limited to its name, and the association may be regis 
tered accordingly 

( 2 ) A license by the local Government under this section may be granted on 
such conditions and subjeerto such regulations as the Local Goaernment thinks fit, 
and those conditions and regulations shall be binding on the association and shall, 


Inserted by Act 33 of 1926 
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if the LocM Government so directs, be inserted in the memorandum and articles 
or in one of those documents 

( 3 ) The association shall on registration enjoy all the privileges of limited 
companies, and be subject to all their obhgilions, except those of using the 
word "Limited” as any part of its name, and of publishing its name, and of 
filing lists of members and directors and managers with the registrar. 

( 4 ) A license under this section may at any time be revoked by the Local 
Government, md upon nvocation the registrar shall enter the word “Limited” 
at the end of the names of the association upon tlic register, and the association 
shall ce-ise to enjoy the exemptions md pnvilcgev granted by this section . 

Provided that, before a license is so revoked, the Local Government shall 
give to the association notice m writing of its intention, and shall afford the 
association an opportunity of submilling a representation m opposition to the 
revocation 

Notes — Where an association is about to be formed for promoting commerce, art, 
science, religion, chanty, or any other useful object, and the founders are willing to 
• promoting US ob- 

I ocal Government 
• limited liability, 
V Compart/ LaJ', 
The association 

o - , .. coTporaW wWb 

perpetual succession It can tdopi ii lieu of company a more suitable name, such 
as chamber club college i,u id association It can have a common seal , u can 
bold property 1 1 us own name uiihoui the intervenuon of tt tsiees« it can contract 
and take a id defend legal proceedings m us own name , its affairs can be conducted 
much more eHicienily and finalfy us officers and members arc freed from personal 
liability Under clause (4) ihe Local Governmeni has power to revoke its license 
after due notice, and thenceforth the word ‘limited' must be used Pah/te^'i 
Compart/ La-v 250*355 With ihc consent of ihe Local Government and the 
sanctio 1 of the Court) such an association can alter us objects St //ileia't CoUtgt, 
(1901) 1 Ch 556 A company thus registered can pay a pension to an ouigoiog 
secretary CycUst't Journty Club v Hoplutton, (1910) i Cb t?9 


Companies limtietl by Guarantee. 


27 . (0 In the cose of a company limited by guarantee and not having 
share capital, and registered afier the commen- 
cement of this \ci, every provision in the 
memorandum or articles or in any resolution 
of the company purporting to give any person a right to participate m 
the divisible profits of the company otherwise than as a member shall be 
void. 


Provision as Co companies 
limited by guarantee 


( 2 ) For the purpose of the provisions of this Act relating to the memo- 
randum of a company limited by guamtcc and of this section, every provision 
in the memorandum of articlis, or in anj resolution, of any company Iinuted 
by guarantee and registticd after the commencement of this Act, purporting to 
di\ ide the underuaking of the company into shares or interests, shall be treated 
05 a provision for a share capital, notwithstanding that the nominal omo.j't 
or number of the slurcs or mtircsts is not specified ibcn-b) 


Noto'i —Prior to the English Companies Act, i^vo, ii was permissib’e 10 form 
a company limited by guaianiee.wnb aniclcs dividing ike uLuerukang imo vbaits 
of nominal amount — a nioai convenient fotm of association , but seciioa 37 of the Act 
of 1930 prohibiicj this and section 31 of the English Coaijianies Aci of lOoS which 
corresponds to this secnoa ba* contiaacJ ihe prohibition. Vide Palmtt's Cc^pa/f/ 
Lavx 373 


C. C. H. VoL 1—132 
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Shark Capital, Registration of Unlimited Company as Limited and 
Unumitbd Liability of Direciors. 

DtstribiUion of Shar*: Capital. 

Natures of shares 28.(1) The shares or other interest of any 

member m a company shall be moveable property, 
transferable in manner provided by the articles of the company. 

(2) Each share in a company Iming a share capital shall be distinguished 

were established 
asily transferred” 
L R 3 Q 2 595 
share-holder has 
, A transfer c\cnto 

e right to transfer 

his ’shares and the transfer is complete as soon as the parties sign ^he deed of 
transfer 71 Ind Cas 814*1924 Lah 173; 30 Bom. L R ‘ 319 “^'/ 7 * 
1928 P C. 39t. A share cannot be transferred without the .t 

company A 1 R, 1927 Lah 797“ «oi. lod Cas 568 A sale by 01 

shires held by a member, transfers the shares to the purchaser unies 

I •• 225 

. * tract between 

. sale can take 


. . vided that 

I assigning 

• transferor 

. . - ' , . • \ssociation 

of the company were meant to safeguard the interests onhecoaipany and could not 
affect the rights of a share holder to transfer his Shares or determine the ritrhis an^t 
habililies of a shareholder and his transfer 71 inT 

Bahadur Smg V Sy.w, Sundar Tag. iJd oS-Sa ^ 

L J. 629 The discretion vested in the DirCrinrc nP -• . 3^5“ *2 A 

or refuse to recognise transfers of shares, extends to cases of recognise 

execution of decrees as well a of shares m 

Bom L. R 982 The Act also . * 3 7 o=i 8 

remain the holder of the share 

company s register 70 Ind Cas • ^ 

the law prescribes a mode of . * Where 

before property can pass so as 

6 S 9«45 M. 537“42 M L J 449 . JarJLtn^ton y ti t!. 

Me Evan V IVesl London IVhtrves and IV-^n/iouse^Co /?87i\ A r’h^Al'n aA 

where there was a transfer of shares but not m in9nni.p ^ 

ment, ,t was hald lhal tha .raa.sfcr of those shares . „,hcrftrm 

amount to an equitable contract and that even if ihe Company act upon the transfer 

and receive payments ftom the person who entered into that equitable contract and 
issue documents and treat him as a sh,je holder, it would not have the effect of 
oukiDg him a real share-holder In Mean v ^ortA mslem Dank, (1891) 2 Cb 
599. where the competition was between two persons claiming title to shares 
Tegisicrcd in the name of a third pe^n in sj company, Router / observed “As 
■ . * ^ shares in a company like this, which are 

■ ■ P2‘°”^y of title prevails, unless the claimant 

'■ ' » as bciweeq himself and the company, before 
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‘a present absolute unconditional right to have the transfer registered before the 
cornpany was informed of the existence of a better title ” Seealso (1885) ii App 
Cas 20, 38 Ch D 485 I Sethrta v National Bank of India I2lnd Cas = 

334 > 38 Ind Cas 930**42 C 801 , 43 Ind Cas. 138«40 M 1134 , 34 Ind Cas 
921 = 39 M 509=20 C W N 1054 P C , but see 29 Ind Cas 707 and 55 Ind Cas 
154 So a transfer IS incomplete until registered 81 App Cas 28 , 7 H L Cas 
496, 38 Ch D 485 , (1893) 2 Ch SSS Before registration a transferee cannot 
be sued for calls Vral Gold v Pafipa, 15 T L R 330 


29. A 

Certificate 


certificate, under the common seal of the company, specifying any 
shares or stock held by any member, shall be prima 
of shares or evidence of the title of the member to the 


“• he common seal of 

)r stock held by any 
he member to the 

share or shares or stock therein specified (1878) 3 A C 1904 It is not a negotiable 
instrument langman v Bath Electric Tranvax^s (1905) i Ch 646 66s >(*893) 
I Ch 618, (1875; 7 H J. Cas 496 The cerii/fcaie must correspond mth the 
company s register m showing what ihe interest of the member is (1902) ( Ch 467 
^Vbere an instrument purporting to transfer U Hy paid up shares, is, ccriified by 
the secretary as above the company is, by ibe ccrtifiCTtion estopped from sayii^ 
that they are not paid up (1896) 2 Ch '56 seealso (1896) 1 Ch too , 3 A C 
1004 (1897) A C i5o,L R 3 Q B 585 But such estoppel does not arise 
where the secretary not nuihotised to certify George ]yhile Churih St Co 
(1901) A C 117, see also (1906) A C 439 Share certificates are moveable 
property 46 B 489 

30. (1) The subscribers of the memorandum of a company shall be deemed 
_ . ,, , , to have agreed to become members of the 

Definition of member company, and on its registration shall be entered 

as members m its register of members 


(2) Every other person who agrees to become a member of a company, 
and whose name is entered ui its register of members, shall he a member of 


the company. 



of the hlemorandum 
who agree to become 
«i No allotment in 
no entry is required 
Ch 63 * It 15 pla n” 

• 2, “that the original 
taken the shares sec 
„ rest with confidence 
■ ’’ the company" Sec 

the other tnembers 
• ■ ’ entry on the register. 

«.i - • B 6S9 , >3 B I , 

' 1 Assocutioo becomes 


It does not follow that the subscribers to the memorandum are not to be deemed 
to ha\e agreed to become members The first portion of the first paragraph of 
this section lays down a rule of subsuntue taw and the second portion U)s down 
n rule of procedure The subsequenr poriion does not goicrn the earher port on 
48 A 480=24 A L J 691 = 9; Ind Cas 192 
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Keeister Of members (i) Every company shall keep m one 

® or more books a register of its members, and enter 

therein the following particuHrs— 

(0 the names and addresses, and the occupations if any, of the members, and 
in the case of a company having a share capital, a statement of the 
shares held by each member, distinguishing each share by its 
number, and of the amount paid or agreed to be considered as paid on 
the shares of each member , 

00 the dale at which each person was entered m the register as a member, 
(ill) the date at which any person ceased to be a merabor 
( 2 ) If a company makes default in compl)ing with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues , and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty 
Register of members— A mere list of members is not a reg ster (1894)2 

Ch a 92 But a register may be kept in any form provided the requirements of the 
Act IS satisfied (1879, 4 A C 547 Such a register must be properly kept 47 C 

401 The name of a firm as a member cm 
653 but see vigio) W N 187 Where 
effected by a change in the register the 
according to law determines the lo ahty of 
1930 P C 10 , AU Gen v Htggtngs 2 H , 

C 371 

32 (1) Every company having a share capital shall once at least in every 
Annn.i T r,t . ■,r,A "wkc a list of all persons who, on the day 

summary ^ ^ m«'nbcr8 and ordinary general meeting 

^ m the year, are members of the company, and of 

all persons who have ceased to be members since the date of the last return 
or (in the case of the first return) of the incorporation of the company 

( 2 ) The list shall state the names addresses, and occupations of all the 


past and present members therein mentioned and the number of shares held by 
each of the existing memoers at the date of the return specifying shares trans 


ferred since the date of the last return or (m Uie case of the first return) of the 
mcoiporaiion of the company by persons who are still members and persons who 
Mve cc^ed to be members respectively and the dates of registration of the trans 
fers and shall contain a summary distinguishing between shares issued for cash 




W *<= of tarn commencemool „f ,he company up 

(c) the amount called up on each sliarc , 

(a) the total amount of calls received , 

(r) the total amount of calls unpaid 

(/) the total amount of the sums (,f any) by way of commission ui 
respect of any s^rcs or debentures, or allowed byway of discount 
in respect of any debentures smcc the date of the last return 
(g) the total number of shares forfeited , 

(< 4 ) the total amount of shares or stock forvihich shan, warrants are Out 
standing at the date of the return , 


(1) the total amount of share-warrants issued and surrendered respectively 
since the date of the last return , 


(k) the number of shares or amount of stock comprised m each share 
warrant , 
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( 1 ) the names and addresses of the persons who at the date of the return 
are the directors of the company and of the persons (if any) who at 
the said date are the managers of the company , and 
(/«) the total amount of debt due from the company in respect of all mort 
gages and charges which are required to be registered with the 
registrar under this Act. 

( 3 ) The above list and summary shall be contained in a septate part of the 
register of members, and shall be completed within seven days after the day of 
the first or only ordinary general meeting in the year, and the company shall 
forthwith file with the registrar a copy signed b> 1 director or by the manager or 
the secretary of the company, together with a certificate from such director, 
manager or secretary that the list and summary state the facts as they stood on the 
day aforesaid 


( 4 ) If a company makes default in complying vtith the requirements of this 
section it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty 
Clausa ( 41 — The offence IS a continuing one and sn: years IS the time for reco 
venng the penalties v Calkohc Life Inshiulton 48 L T 675 An offence 

under this section IS a criminal offence Parkv K B 588 The 

fact that the directors have commuted an offence by not summoning a meeting — so 
that they cannot make a list of members so as to comply with the section— will not be 
an answer, and can be convicted for both offences Parks La.rton (1911) 1 K B 
588 “Knowingly and wilfully connote intentional default The default is 
merely inadvertent and not inicmioml where evidence on record does not prove that 
the directors kuo vingly or wilfully auihorued or permitted the company to make a 
with the Registrar of Joint Stock Companies a copy of the list of 


default in filing 
the share holders and of the summary described 


3: and the accused should 
^ ' 336 On a 

ough It IS 

. J I’ 774 , 
690 , Rt/r 


* - 4 


‘ . vho at any time 

*d as Director 
that some or 

, ■ • „ , , _ _ or Managers or 

that they did not in fact become Directors or Managers until after the date when 
the penalty accrued Toll Ram v Empetor, 34 Ind Cas 961 , Giisonv Barton, 
to Q B 329. A clerk duly authorised by the Registrar, Joint Stock Companies, 


Trusts not to he entered on 
register. 


Cas 508 

33 No notice of any trust, expressed, 
imphtd or constructive, shall be entered on the 
register, or be receivable by the registrar 
Notes — 'll follows that if a person gives notice to the company that be cbims 
an equitable interest m the shares registered in the name of another person, the 
company is not bound lo take nonce of such trust, and may not enter noii'‘e o( it in 
us register, and the company will not be liable for allovung the registered holler to 
deal with his shares without regard to such equitable interest unless at tbe tune of 
rcgisteiing a transfer the directors registering the sime actuoil) know that the 
tratisArisa wrongful one Vide SiKuty GtneraJes U’alktr, (1S.6) 11 \ C 2j, 
Simpson V \toUoni Bank, (189;) h. C 270, but ihe section does not a lo* a 
company to advance moac) to a share holder after roiue of the interest cf another 
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person and then by virlue of ihe docinnc of tacUng or otherwise, to daiia pnoniy 
over such other >nt.eTev " — Siuhei p citing Bradford Bank v Brtggi (iSaiJ 

12A C 29 Rimford V Knth^ (1905) 3 Ch I 47 J see also 33 Bom. L R.S5o=A- 
1 R 1931 Bom 269s*i33lnd Cas 241,33 Bom L.R. 184 

In Be Parknu •'i ZoUndge, C. /• said "ft seems to me 

' oubton (he principle that companies have 

. ^vi. •ccn trustees and then Ctiiuies gue trud, 

i >. snares of the company If a trustee ts on the company's register 

as a holder qC t\ie relations which he may have with some other person m 

respect of shares arc matters with which the company have nothinp whatever to do 
They cm only look to the niin whose mm<* »'■ ^ seems to me 

thai .f .> ihmwi 

business b\ . ' tbbse com 

panics ,n , ns but bene- 

6cial to the f 

34 " On uve application of the tritnsferor of any share or interest in a 
a cootnjny, ihc company sh all enter 111 its 
PcoiMrii'on Qi rmsfer tt uter of members the name of the transferee 
requesi of iranerernr t|,n ame 

unduiorb ai- it tile nlipli alibii for the entry were made by the transferee. 

Notes ~ The doty of i fm and 

oltTaoateror 

upon some bo „ j 

after he has s - a^om u, to find that bis name sttu 

figures upon sier ot share-holders, possifa/y etposing him (0 unforeseen 

iiabihlies ^nd iheretorc the Act Ins gone out of us way to gue the transferor a 
statutory r ghi to app'y ftir rf'-iifiranon if the tnnsferee and the company neglect 
the r obvious duty in the mat'er t/nfon ItuUan Sugar Milit'i /ai Uro, 6$ mu 
Cas ■’9r — 151 sea also 71 Ind Cas 814 Where the Directors refuse to 
tonsen' to the assignnnni b> a sh-vre uolder of hi« share vo a transferee, m order to 
vunte the exercise- to tier po vers aid 10 jusiity inierference by Court, it must 
disuv\».dv be made oat that the directors have been acting from some improper 
moiive or arb liar Ij and capriciously 358001 L R 1B4 

35 A tnn,fci ot tht shar^ or other interest of a deceased member of 
Ke. 1. ,1 t company imde by bis legal representatvve 

y fia re{ re although the legal representative is not 

seniaiive himsclf t member be os valid as if he had been 

a niemb r at tin um of ibc (.M.t unon of the instrument of transfer 

Notes —Where shares ire registered la rbe joint names of sev..r4l 
, executors \Daffon ^ \orlh StafarOs'iire Railway ,8Ch D acSl t tiev me«t 
X\\ -be pan t«. 10 a transfer even where the register contuns a noL , k t 
b"d yi7* WtUern Railway (rggo) 34 Q 

B D 77~Siu6el p 19S \yheie a roemher of a company di« his sharrT 
as personal esuie vest 10 his e«cutorso, admvnistraiorsrand the esta e uShll 
Cojr, 5 Ch 735) , but the executors or administrators do not tfso facto 
become .nemhera of lie cooipeny, ner « the compaoy eomlcd £. 

to register them as members Such regisiratioo (as membersl mxJ 
mapersooal l«b,i,.y.ood loj„,„fy„.hV moa be e™e d" °nK„,S 

request on their part Bufhads Case, o Apd Cas eSR wt intelligent 

members, there should be a clean registration witho^f any ^Sfer/nS m fhe“ 

stand Be Saunders &‘Co (« 9 pil * Ch 4,15 This section enables the legal 
lepteseotives of o decoiorf member nohmit himself becomioj a member, lo iraiufer 
the shares of the deceased —PatmeRs Comfmy Zmw, p ijg 

30 ( 1 ) The register of roerabers, coiametitws from the date 0/ the 

t.,=T,»rnnTi of rccistct of of the compaiiy. shiU be kfptal the 

mlSrs l^^sX0Ttf office of the company, and, except 

when cl<}»ed under the proMSiora of thjs Act, 
shall during business hours (subject to such reasonable testiicuons, as the 
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company in general meeting may impose, so that not les» than two hours in each 
day be alloiied for inspection) be open to the inspection of any member gratis, 
and to the inspection of any other person on payment of one rupee or such less 
sum as the company may prescribe, for each inspection 

( 2 ) Any member or other person may require a copy of the register, or of 
any part thereof, or of the list and summary required by this Act, or any part 
theieof, on pajment of six annas for every hundred words or fractional part 
thereof reqmrea to be copied 

( 3 ) If any inspection or copy required under this section is refused, the 
company shall be liable for each refusal to a fine not exceeding twenty rupees 
and to a further fine not exceeding twenty rupees for every day during which 
the refusal continues, and eiery officer of the company who knowingly authorises 
or permits the refusal shall be liable to the like penalty and the Court may by 
order compel an immediate inspwClion of the register 


■ ommenemg from ihe dale of ihe registration 

kept at the registered office of the company 
open (or inspection by members gratis, and 
for inspection by any other person on payment of one rupee or such less sum as the 
miction The right of inspection does not 
BalighatCo (1901) 2 K B 665 But the right 
h register or any part thereof on certain terms 
u _ ^ up /Celt/ CoaJJtelds S}ndic<xte (1898) i Q 

B 754 

Clause ( 3 ) — Refusal means distinct and definite refual Pex v Wills 3 Ad il 
El 447 I 8 Ad & £l 901 A member has the right to have u inspected by his 
solicitor Bt-jany Wtbb (1901) 2 Ch $9 75 The Court will compel production 
irrespective of motive Davits v Gaslight Sc Coit Co (1909) l Ch 248 cited m 
Palmer* sZompany Lav/ p 125 


37 A company may, on giving notice by 

P er to clos register advertisement in some newspaper circulating in 
the district in which the registered office of the company is situate close to 
the register of members for any time or times not exceeding m the whole thirty 
day’s in each year. 

Wotea— A company is entiled to refuse to register a transfer of shares when 
the application is nude during the time ihc transfer books of the company are closed 
and after a public notification m accordance wiih the provision of this section, jiie 
Mothoo ilohuns The Bank of Bengal 3C 392=1 C L R 507 

Power of Court to rectify 38 (f) — 

renter 

(«) the name of any person is fraudulently or without sufficient cause 
entered m or omitted fiom tin. register of members of a company • 


(b) default is made or unnecessary delay lakes place in cnicnog on the 
register the fact of any person having ceased to be a member, 
the person aggrieved or any member of the company, or the company, may apply 
to the Court for rectification of the register 

( 2 ) The Court may either refuse the application, or may order rectification 
of the register and jxiyroem by the company of any damages sustained by any 
party a^neved, and may make such order as to costs as it m its discretion 
thinks fit 


( 3 ) On any application under this section the Court may decide any question 
relating to Uic title of any person who is a party to the application to have hu 
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rroviUt-d tint the Court may direct an issue to he tried in which any question 
of law may be raised , and an appeal from the decision on such an issue shall lie 
in the manner directed by the Code of Civil Procedure, 1908, on the grounds 
mentioned in section 100 of lint Code. 

exercise jarisdictioa under this section even after 
. . /nt' • > ■ vested m 

imiic lance with 

the circumstances of each case 47 C . * • 9 ?®" 

770 I 55 Ind Cas 751. An order . _ cannot be 

pissed in an 
1928 F C 29 
a serious que 
65 Ind Cas 
case where ai 

section , but . .. a . — r j- ^ ^ » >r . “ t 1 1- r- 


t9A"L j''937-6s'ind Cas Vsir, but see'. I B 76=37 bid Cas 666-i8 Bora L 
R 983 

A company was m 
made up of fourteen 
those shares were not 
directors were present 

l>e sold to three direc : 

lion to their holdings m ihe share cipital of ‘he company In accordance wiiuin*» 
resolution the shares were alloied to the three directors The Articles of asso^* 
tion of the Company required a quotum of at least three for a direr* tor's meeting The 
company was ‘ 

present at the 
hundred share 
allotment was 
section 91 B 

to paas an or „ ^ 

of 3 directors m respect of 200 shares purchased by them on repayment to 
them of the purchase money ffelti that the allotment was invihd 6a Ind Cas 
933«»23Bom L R 1104 

.8M M cS'bT, “ 49 W. Cas. 788, 

39 . In the 

Nonce 10 regjstr 
fication of registe 


a list of its niem- 
lurt, when imking an 

^ , j ‘-gisier, shall, by its 

order, direct notice of the rectification to be 


filed with the registrar 

Uotea— If ihe Court males an o^er for rectifying rhe regtsier, chenameofthe 
perse 1. whose name is to be st ock off. should be run through wi.h a pen ,n ihc regis- 
ter, and a siyement should be appended as follous 'By an order of the High CoTirr. 
dated, etc, ihis name was erased SluM enma Iron Shifiduclthnr Co tiR60 B 
597 , see also Br^Jr/e Webb (1863) 8 L T N S 478 H « 

40. The register of members shall be prima facie evidence of any mat 
Register to be evidence iSrt^^crem*^* directed or authorised to be 

register IS CO be evidence and is not conclusive Fee! 

fJiuie& Co v 5//i;//i, L R 4 H L So , sgCh D 61 The register of members is 
'print'if-iCie evidence of membership and the burden 0/ proving allegations as to 
conditions and failure 10 send ncHice of allotment is on the person alleging 
IFaryem 5«/gA V Tht O 0 cial ZtfutdUar.SL L. J 240 = 95 ind Cas 2S3«A I K 
1916 Lab 4H 
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„ , , 4t. (l)Acompmy having a share capital 

au;homed b,«>ar..cles, cause ,o be 
Kingdom kept m the United Kingdom a branch register 

® of members (in this Act called a British register ) 

(2) The Company shall, within one month from the date of the opening 
of any British register, file with the registrar notice of the situation of the 
ofhee where such register is kept and, m the event of any change m the situation 
of such offtwC or of its discontinuance, shall within one month from the date 
of such change or discontinuance, as the case may be, file notice of such change 
or discontinuance 

(3) If a company makes delault m complying with the requirements of 
this section, it shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues 

N B — The secliot corre»po id» to section 34 of the English Act 

„ ... „ ....i, 42 (1) A Bntish register shall be deemed to 

ree^^r^ ‘ ° ^ be part of the company’s register of members (in 

^ this section called the principal register) 

(2) It shall be kept in the same manner m which the principal register 
is by this Act required to be kept, except that the advertisement before the 
closing the register shall be inserted in some news paper circulating in the 
locality wherein the Bntish register is kept 

(3) The company shall transmit to its registered office in India a 

copy of every entry m the British register as soon as may be after 
the entr office, duly 

filtered British register, and the duph 

cate shal. — i- r deemed to be part of the principal 

register 

(4) Subiect to the provision of this section with respttt to the duplicate re* 

d from the 
>pect to any 

a V — - - - - - registration 

be registered in any other register 

(5) 1 he compiny may discontinue to keep any British register, and there* 
upon all entries in that register shall be iransfenred to the principal register 

(6) Subject to the provisions of this Act, any company may, by its articles, 
make such regulations as it may think fit respecting the keeping of a British 
register. 

N B— This section corresponds 10 s-ciion 35 of the English Act 
43 A company hnuted by sliares, if so authorised by its articles, may, with respect 
to any fully paid up shares, or to stock, issue under 
Issue of share-war'anis to ns common seal a warrant stating that the bearer of 
the warrant is entitled to the shares or stock therein 
specified, and may provide by coupons or otherwue, for the payment of the future 
dividends on the shares or stock included m the warrant, m this Act termed a 
share warrant 

44, A share warrant shall entitle the btirer thereof to the shares or a stock 
therein specified, and the shares or stock may be 
Eflecl of share warrant transfurted by dehsery of the warrant 

Notes. — V stork or share warraii is b> aier,.amileu»'t.,e a n.^otiabls insirument 
H'tie, HiU S: Co V Altxaodtr, {i90>) 93 L T 3^9 The bearer of a stock or share 
warrant must produce the share warran* before he !•» ertilled to exercse any of ilie 
rii,lusof a member WttiiiuoOl Coat anl Iron Co 6 Ch D 627 

45 The bearer of a share warrant shall, subject to the articles of the company, 
be entitled, on surrendermg it for cancellation to 
Registration of name of bear entered as a member in the rtguttf of 

cr of share warrant members , and the company shall be rtsiwnsible for 

C. C. Vol. I— 133 
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any loss incurred by any person by reason of the company entering in its register 
the name of a bearer of a share warrant in respect of the shares or stock therein 
specified without the warrant being surrendered and cancelled 

46 The bearer of a share \ '' 


Position of bearer of share 
warrant 


j - »>»» article, 

except that he sha fied m 

the warrant for beiiio *» such a 

quaJi^catJon is required by the articles 

47 (i) On the issue of a share warrant, the company shall strike out of 

, re"««ter of members the name of the member then 
Entries m register when stock 

share warrant issued ® be a 

member, and shall enter in the let, ■» v ^ 

(0 the fact of the issue of the warram , 

(ii) a statement of the shares or stock included in the warrant, omin 

gmshing each share by its number , and 
(in) the date of the issue of the warrant 

the requirements of this 
upees For every day during 
company who knowingly 
able to the like penalty 

Notes ---Wheii a share warrant is issued the name of ifttf prior bolder of (he share 
IB struck out of the reg st«r oftneiobers Hence whiUt ihe share warrant i8 out 
stand Hg there will be no registered hoMer Palmer t Company Law P 141 

48 Until the warrant is surrendered the above particulars shall be defltn^ 

, to be the particulars required by this Act to he 
Surrender of share warrant members and. on the 

Surrender the date of tht. surrender shall be entered as if it wire the date at 
which a person ceased to be a member 


der h;s share and company cannot accept the surreader except as forfeiture A 
shareholder when h s shares are foTfciied c«ase» to be a member but a shareholder 
who suirenders I s share d«s not cease to be a member to? 'ad Cas 
59S**A 1 R 1928 Lah 3^0 Tq hold that a company can by resolution of its 
Directors accept surrender of shares would be to allow a cLpaoy to ?edu« is 
capital al its pleasure /l/d see also BtVerhy v Pawland (1902) s Ch 14 ” 

Po ver of company m ^ company if so authorised by its arti 

arrange for d ffhreat amouais ^”7 nae or more of the following 

being pa d on shares things namely — *=» 

'“f b=‘>«n 

MtotoS? P'ym'nt of calls 

(2) accept from any member who assents thereto the whole or a part 
of the amount reraaiiuog unpaid on any shares held by him 
althougn no part of that amount has been called up 
(3) pay dividend m proportion to the amouat paid up on each share where 
a larger amount is paid up on some shares than on oihres 
NoteA-A company will not have powers under this sect on unless they are con 

/erred by as anicles 
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,, , , , 50 ( 1 ) A company limited by shares, if so 

“X“''Ls"S;Se -‘hor.ed by .ts .rUcles .Iter .he cond.t.ons 
^p„jl of Its memorandum as follows, (that is to say;, 

It may — 

(a) mcrease its share capital by the issue of new shares of such amount 
as It thinks expedient , 

( 4 ) consolidate and divide all or any of its share capital into shares 
of larger amount than its existing shares 
(c) convert all or any of its paid up shares into stock and reconvert that 
stock into paid up shares of any denomination 
(rf) sub divide Its shares, or any of t^m, into shares of smaller amount 
than IS fixed by the memorandum, so however, that in the sub 
division the proportion between the amount paid and the amount, 
if any, unpaid on each reduced share shall be the same as it was 
in the case of the share from which the reduced share is derived , 
(^) cancel shares which, at the date of the passmg of the resolution in 
that behalf, have not been taken or agreed to be taken by any 
person, and dimmish the amount of its share capital by the amount 
of the shares so cancelled 

(a) The powers conferred by this section with respect to sub division of 
shares must be exercised by special resolution 

( 3 ) Where any alteration has been made under this section in the memo 
tandum of a company every copy of the memorandum issued after the date of 
the alteration shall be in accordance with the alteration 

ulc in complying with the requirements of sub 
fine not exceeding ten rupees for each copy in 
ind every officer of the company who knowing 
ly and wilfully authorises or permits the default shall be liable to the like penalty. 

(a) A cancellation of shares in pursuance of this section shall not be deemed 
to be a reduction of share capital within the meaning of this Act 

Clause (b)— The doubt raised m WakefUld Rolhng Stock 16513 

set at rest by this clause There » no reason why the anicles should not intrust the 


so as to take any such power and to exercise the power so taken Vjde {.ampieus 
C<t«, (1879) 9 Ch 1 , StMtlfs Case (1868) 3 Ch 131 

51 (1] Where a company having a share capital has consolidated and 

, divided Its share capital into shares of larger 

JSnofsSrViVik'Mn .13 K.stmg shares, or comerted 

vers.onof .hares mio stock an, of ite shares, tnto stod. or recomerted stock 
etc into shares, it shall within fifteen dajs of 

the consolidation and division conversion or 
reconversion file notice with the registrar of the same, spectfjing the share 
consolidated and divided, or converted or the stock reconverted 

(s) If a company makes default in compljing with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for 
every day during which the default contmues and every officer of the company 
who knowingly and wilfully authorises or permits the default shall be liable 
to the like penalty 

52 Where, company having a diare capital has converted any of its shares 

Lffeci of conversion of 
shares u to stock 

of the share capital IS IS converted into stock, and Uie regisitf of niemben of 
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any loss incurred by any person by reason of the company entering in its register 
the name of a bearer of a share-warrant in respect of the shares or stock therein 
specified without the warrant being surrendered and cancelled 

46 . The bearer of a share warrant may, if the articles of the company so 

_ , , provide, be deemed to be a member of the company 

fv?rr.!« wllhmthemeMlngofthis Act, either to the Ml 

extent or for any purposes detoed in the articles, 
except that he shall not be qualified m respect of the shares or stock specified in 
the warrant for being a director or manager of the company, in cases where such a 
qualification is required by the articles 

47 . (i) On the issue of a share warrant, the company shall strike out of its 

T, , register of members the name of the member then 

Entries in register when gn^tered therein as holding the shares or stock 

share warrant issued specified in the warrant as if he had ceased to be a 

member, and shall enter in the register the following particulars namely * 

CO the fact of the issue of the warrant , 

(ii) a statement of the shares or stock included m the wanant,aisiin- 
guishmg each share by its number , and 
(lu) the date of the issue of the warrant. 

(a) If a company makes default m complying with the requirements of this 

Ifty rupees for every day during 
f the company who knowingly 
be liable to the like penalty. 
Notea “When a share warrant is issued, the name of the prior holder of the share 
IS struck out of the register of members Hence, whil>t the share warrant is out- 
standing there will be no registered holder Palmer’s Company Law F 141 

48 Until the warrant is surrendered, the above particulars shall be deemed 

- ^ to be the particulars required by this Act to be 

Surrender of share warrant gjjtered in the register of members and, on the 
surrender, the date of the surrender shall be entered as if it were the date at 
which a person ceased to be a member 

Notes — It Mould seem tha* ihe beaier of a stock or share warrant must, before he 
IS entitled to exerc se any of (he nghts ofa member in respect of the stock or shares 
comprised in Ins warrant, produce such »varrant to the company Cf Wedgwood Coal 
(i877)Ch D 6z7~Ct/ed I't S/ieiel p 311 A member cannot surren 
y aer his snare and company cannot accept the surrender except as forfeiture A 
slwreholder when his shares are forfeited cease* to be a member but a shareholder 
who surrenders his share does not cease to he a member 107 Ind Ca.«i 

^4 i92Sl.an *40 To hold that a company can by resolution of its 

Directors accept surrender of shares would be to allow a company to reduce its 
Capital at its pleasure llid , see also Belterby v Rowland, (190?) a Ch 14 


Power of company to , , . 

arrange for different amounts more of the followine 

being paid on shares things, namely — 

(1) make arrangements on the usue of shares for a differcnee between 

?n ttorTS? payment of calls 

(2) accept from any member who assents thereto the whole or a part 

i.n 1,“°“"' “"Pani on any shares held by him 

although no part of that amount has been called up ^ 

( 3 ) pay dividend in proportion to the amouat paid up on each share where 
a larger amount ts paid up on some shares than on oihres 
Notes-A company will not have powers under ibis section unless they are con 

ferred by us articles. ' 


I company, if so authorised by its arti- 
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Power of company limned 
by shares to alter us share 
capital 


50 (1)A company limited by shares, if so 

authorised by its articles, may alter the conditions 
of Its memorandum as follows, (that is to say), 
It may — 


(a) increase its share capital by the issue of new shares of such amount 
as It thinks expedient , 

(i) consolidate and divide all or any of its share capital into shares 
of larger amount than its existing shares 
(c) comert all or any of its paid up shares into stock and reconvert that* 
stock into paid up shares of any denomination 
(<f) sub di\ide Its shares, or any of them, into shares of smaller amount 
than IS fixed by the memoranduni, so however, that in the sub 
division the proportion between the amount paid and the amount, 
if any, unpaid on each reduced share shall be the same as it was 
in the case of the share from which the reduced share is derived , 
(0 cancel shares which, at the date of the passing of the resolution in 
that behalf, have not been taken or agreed to be taken by any 
person, and dimmish the amount of its share capital by the amount 
of the shares so cancelled 


(a) The powers conferred by this section with respect to sub division of 
shares must be exercised by special resolution 

(3) Where any alteration has been made under this section in the memo 
random of a company every copy of the memorandum issued after the date of 
the alteration shall be in accordance with the alteration 

(4) If a company makes default ip complying with the requirements of sub 
section (3) it suaU be liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made , and every officer of the company who knowing 
ly and wilfully authorises or permits the default shall be liable to the like penalty. 

(9) A cancellation of shares m pursuance of this section shall not be deemed 
to be a reduction of share capital within the meaning of this Act 


Clause (b)— The doubt raised in Wakefield Rolling Sloek (1892) 3 Ch 1651s 


so as to take any such power and to exercise the power so taken Vide Campbells 
Caset (1879) 9 Ch I , Sewell's Cate, (1868) 3 Ch 131 

51 (1) Where a company having a share capital has consolidated and 

„„„ divided Its share capital into shares of larger 

sSidation of share capital con ^ its existing shares, or converted 

version of shares into stock, any of its shares, into stock or reconverted stock 
etc into shares, it shall within fifteen daj-s of 

the consolidation and division conversion or 
reconversion file notice with the registrar of the same, specifying the share 
consolidated and div ided, or convert^ or the stock reconverted 

(a) If a company makes default m complying vnlh the requiremenu 
of this section, it shall be liable to a line not exceeding fifty rupees for 
every day during which the default continues and every officer of the company 
who knowingly and wilfully authorises or permits the default shall be liable 
to Uie like penalty 

52 Where, company having a share capital has converted any of its shares 

, into stock, and filed notice of the conversion with 

shades Inm the rcgistiir, all the provisions of his Art which are 

aiplicahlt to shares only shall ctast. as to so mudi 
of the share capital as IS converted into stock, and Uie TegUvr of metuhen of 



io6o 


TUB mOlAV COMPANlflS ACT. 


the company, tnd the list of inocahsrs to be died iritb the registr-ir, shall sbotr the 
amount of stock held by each member instead of the amount of shares and the 
particulars relating to shares hereinbefore required by this Act 

Notes — Where any shares have been converted into siecfc t/ie register mast 
show the amount of Slock held by each raember m lieu of the pirticulars relating 
to sharc«i he issued without going 

through the fonni or pirily paid slock 

IS ul/ra vtre stock so issued are not 

members (1912) i Ch. 72 

53 ( 1 ) Where a company hiving a share capttuJ, irheiherits shares have or 

have not been converted into stock, bas incieastd 

increased the number of its members beyond the registered number, it shall 
file with the registrar in the case of an increase of share capital, within fifteen 
dajs after the passing or in the case of a special resolution the confirmation, ol 

the resolution authorising the increase, and in the case of an increase of memoers 

within fifieen dajs after the increase was resolved on or took place, notice of tne 

rni-rease of capita/ or members, and the rcgiscntr shall record ibs increase, 

( 2 ) Jf a company makes a default in complying with the requirements ot 
this section it shall be liable to a fine not exceeding fifty rupees for every oay 
during iihich the default contmtics, mJ every officer of the company wno 
knowingly and wilfully authorises or ^rmits the default shall be liable to the Ulce 
penalty . 

Noten, —Where the arncles empowers ihe directors to increase the capital witft 
sanction of a general meeting and such a rneeting amborises lie directors to 
increase the capital to a speciffed amount, duly is forihivith payable m such amount 
Atf Gtn v Anglo Argenfme Ttannvays (1930) i K b 676 

54 ( 1 ) A company limited by shares may, by special resolution confirmed 

„ , , by an order of the Court modify the conditions 

Reorganuauon of share <'api contained in iw memorandum so as to recognise 

Its share capital, whether by the consoli^tion 
of shares of different classes or by the division of its shares into shares of different 
classes 

Provi ied tint no pn-ference or special privilege attached to or belonging to 
any class of shares shall be interfered with except by resolution pissed by a 
majority in number of share holders of that cHss holding three fourths of the 
/ share capital of that class and confirmed at a meeting of share holders of that 
class in the same manner as a special resolution of the company is required to 
bo confirmed, and every resolution so passed shall bind all share holders of 
the class 

^ CV MM™ copy thereof 

shall be filed with the repirar ivilhin Iti-enly one days after the mrkrni of the 

M "“J ■ “■» ‘he raolutioi) 

shaZi not take effect until such 1 copy fias heed so filed 

Notes-'Tht ptovvso in ibe section is verv badly drafiej, but ,i will be observed 
dial n does not speak of ibc inajorny in number of .he share-holders but of a 
majorlw lo namber of share holders, at a meeinig a„d „ ,s tliouglu .hat if a meeiino 
of lie share holders be called Ibenujomy at. bat meeiini; will be sufficient . if ihef 
are present in person or by prosy and vm.ni, layout ol the scheme shareholders 
reptcsenliog three fourihs of Ihe capital nl the class At ihe conSrmaloryjneel.nd 
a bare majOruy of the members of the class present m person or by proxy will be 
enough fhe ^phcalion 10 ine Court jt is ihouglit, shouW be fay peiuion ' — 

• 0 abolish exist ng chsses of shares and to 

c * ■' seaiojj does nor coniemplata such a mode of 

only to two modes of re orgioiziag share 
shires of differem classes mto shares of one 
. e class, into shares of different classes 30 

Bom' La K S-jS-A I K, 1929 Bom fod Css 
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Reduction of Share Capital 


55 ( 1 ) No company limited by shares shall have power to buy its own 

shires unlesss the consequent reduction of capital 
l\6QUClion of snare ci> ital i ^ e 

IS effected and sanctioned in manner hereinafter 

provided. 


Subject to confirmation by the Court, a company limited by shares, is so autho- 
rised by Its articles may by special resolution r<^uce its share capital, in any way, 
and in particular (without prejudice to the generality of the foiegewg power) 
maj — 

(a) extinguish or reduce the liability on any of its shares in respect of 
share capital not paid up , or 

( 5 ) either with or without extinguishing oc reducing liability on any of 
Its shares, cancel any paid up share capital which is lost or unrepre 
sented by available assets , or 

(c) either with or without extinguishing or reducing liability on any 
of its shares, pa> off any paid up share capital which is m excess 
of the wants of the company, 

and may, if and so far as is necesjary, alter iLs memorandum by reducing 
the amount of its share capital and of its shares accordingly 

( 3 ) A special resolution under this section is in this Act called a resolution 
for reducing share capital 

Notes —The reduction of capital wuhoui the assem of the court is opposed to 
this section 52 M QiS — A 1 R 1929 Mad 773— iiolnd Cas 71 Reduction of 
capital should be made under statutory authority or by forfeiture in strict accordance 
with proce lure if any laid do vn in th it behalf m the articles of association 12$ 
Ind Cas 419054 D i;8aA I R 1930D 267 , see also 128 Ind Cas 64iaiA I R 
1930 P C 30:01930 A L J 1345 > 110 Ind Cas 4->i ,83 Ind Cas 94 

Clause ( 2 )— In order to reduce capital, the company must be auihoriscd by its 
articles Power in the memorandum will not do 88 L T 791 , (1393) W N 82 
Where the articles do not contain any such powera, they arc to be altered by special 
resolution 31 Ch D 166. 9 Ch D 11 , Otegon utrlgageCo (l9<o) S C 964, 
Court of Session Stock may be reduced under these powers HousehoU Rroptrty 
and Investment Co 11912) W N no 


58 Where a company has passed and confirmed a resolution for reducing 
. , _ - sluire capital, it may apply by petition to the 


Notes — An application is then made by petition to the Court for an order 
confirming the reduction The Court means the Court liaMug jiinsdiciton to wind 
up the company y/de Rugby Gas Co (1899) W N 127 , {1908) \V N 203 , (1911) 
W N,23S 


Addition to name of com 
pany of and reduced 


57 On and from the confirmation by a company of a resolution for 
reducing share capital, or where the reduction 
does not involve either the diminution of any 
liability m respect of unpaid share capital or 
the payment to any share holder of any paid up share capital, then on and 
from the presentation of the petition for corifirming the reduction, the company 
shall add to its name, until such date as the Court may fix, the words and 
reduced” as the last words in its rumc, and those words shall until that date, be 
deemed to be part of the name of the companj 

Prov idcd that, where the reduction does not involve either the dinunution 
of any liability in respect of unpaid share capital, or the pajment to any 
sliarc holder of any jiaid up share capital, the Court maj, if it thinks CApediert, 
dispense altogether with the addition of the words “and riiduccd ’ 
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Notes —The words ‘and reduced* must be added lo the name of company 

as a warning to the public. (1892) 3 Ch 155 5 Eq iS 5 The 

omission of the words without leave will deprive the Court of as jurisdiction to 
sanwiion reduction /o^n T C/ari S C Where the scheme for 

reduction is abandoned the words may be discontinued with the sanction of the 
Court 53 L- T 736 , 5 Cli D 535 lo case of companies carrying on busings 
abroad this practice may be dispensed with Vide (1890) W N 89, (t9o6) W N 
182 , (1910) I Ch 414. 

58 ( 1 ) Where the proposed reduction of share capital involves either 

, , , diminution ofltabihtyjn respect of unpaid share- 

Objeciionsby creditors and capital, or the payment to any share holder of 

Seduors any paid up slure capital, and in any other 

case the Court so directs, every creditor of the 
company who at the date fixed by the Court is entitled to any debt or claim 
which, if that date were the commencement of the winding up of the company, 
would be 'idmissiblc m proof against the company, shall be entitled to object to 
the reduction , , - 

( 2 ) The Court shall settle a list of aeditois so entitled to object, and tor 
that purpose shall ascertain, as far as possible without requiring an application 
from any creditor, the names of those creditors and the nature and amount ol 
their debts, or claims and may publis'' notices fixing a day or days within wni 
creditors not entered on the list are to claim to be so entered or are to be esc u 
ded from the right of objecting to the reduction 

Notes — The Court cannot dispense with the list of creditors being settled * 
so/t S/are Service Co Ltd Uf9$) * Ch 726 Such as do not consent roust be wia 
oflf or provision be made for raying their debts into Court Vide Sharpy 
Stewart Si Co (1867) s Eq iss , 31 W R 781, (1885) W U 6r The 
debenture holders nre cretitors 17 W R 304 (Eng) , I2 Ch D 254 But a 
creditor can object only incases mentioned in clause (1) (I 9 i 9 ) 1 Ch 28,(1891) 

2 Ch 334 

69 Where a creditor entered on the list of creditors whose debt or claim 
_ _ . , IS not discharged or determined does not con 

sent to the reduction, the Court may, if it 
bemg g ve" for hirdebf‘'“'‘‘^ Ehmks fit, dispense with the consent of that 
creditor, on the company securing payment of 
his debt or claim by appropriating as the Court may direct, the following amount 
(that IS to say) — 

(1) if the company admits the full amount of his debt Or claim, or though 
not admitting it, is willing to provide for it, then the full amount of 
the debt or claim , 

(u) if the comply does not admit or is not inllmi; lo Pro- 
tide for the full amount of the debt or claim, or if the 
amount is contingent or not ascertained, then an 
amount fued by the Court after the like inquiry and adiudicition as 
if the company weze being wound up by the Court 
Notes— A lessor is cniitlcd to have a sum appropriated lo answer fumre rent 
Telegraph Conslruction Co (1870) 10 Eq 384 Patiue Btlhard Room^^^S C 5 
60 The Court, if satisfied, with respect to every creditor of the company 
Order confirming reduction duAi^ 
has been obtained or his debt or da 
mined or has been secured, may nuke . 
terms and conditions as it tbin)^ fit 

Notea— A • . 

when his idei 

Stehcl p 639 * . « . . 

seciioo have 
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refuse the sanction if it considers the reduction is not fair an>1 equitable as between 
different cUsses of share holders (1907) A C 229 , (1894) A C 399 See also 
(1902) 2 Ch 178 

61 (i) The registrar on production to htni of an order of the Court 

„ , j j confirmtog the reduction of the share capital of 

“ “"-W. -0 r", 

certified copy of the order and 01 a minute 
(approved by the Court) showing, with respect t> the shire capital of the company 
as altered by the order, the amount of the share capital, the number of shares 
into which it IS to be divided and the amount of each share, and the amount 
(if any) at the date of the registration deemed to be paid up on each share, shall 
register the order and ramute 

(2) On the registration, and not before, the resolution for reducing share 
capital as conSimed by the order so registered shall take effect 

(3) Notice of the registration shall be published m such maimer as the 
Court may direct 

(4) The registrar shall certify under his hand the registration of the order 
and minute, and his certificate shall be conclusive evidence that all the require 
ments of this Act with respect to reduction of share capital have been complied 
with, and that the share capital of the company is such as is stated in the minute 

Notes— The minuie.tegeiher with acopyofihe order, has 10 be filed vvnh ihe 
Registrar v\ho gives a certificate This certificate is conclusive evidence of reduc 
tioa Tfc Walker and Smith Ltd 72 L J Ch S?' see also (1900) 2 Q B 376 
(1903) W N 82 (Eng) 

62 (i) The minute when registered shall be deemed to be substituted for 

- , the corresponding part of ihe memorandum of the 

company, and shall be valid and alterable as if it 
had been originally contained therein and shall be 
embodied in ev'ery copy of the memorandum issued after its registration 

(2) If a comMny makes default in complying with the requirements of this 
section, It shall be liable to a fine not exceeding ten rupees for each copy in res 
pect of which default is made, and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty 

63 (i) A member of the company, past or present, shall not be liable m 

, , , , . respect of any share lo any call or contribution 

ps« oSd° «d?ha.«‘” exceeding ■" Blount the difference (if any) betireen 
the amount piid, or (as the case may be}, the 
reduced amount, if any, which is to be deemed to have been paid, on the share 
and the amount of the share as fixed by the minute 


Provided that, if any creditor, entitled in respect of any debt or claim to 
object to the reduction of share capital, is, by reason of his ignorance of the 
proceedings for reduction or of their nature and effect with respect to his claim 
not entered on the list of creditor*, and, after the reduction the company is 
unable, within the meaning of the provisions of this Act with respect to w inding 
up by the Court, to pay the amount of his debt or claim, then — 


(») every person who was a member of the company at the date of the 
registration of the order for reduction and minute, shall be liable 
to contribute for the payment of that debt or claim an amouut not 
exceeding the amount which he would hav e been liable to contribute 
if the company had commenced to be wound up on the day U-fore 
that registration , and 

(»i) if the company is wound up, the Court, on the application of any 

ICC as aforesaid maj if it 
ans so liable to contribute, 
nbutories settled on the list 
a winding up 
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(2) Nothing in this section sh-Ul affect the rights of Uie contnbutones 
among thcmsehes 

64 K any officer of the company wilfully conceals the name of any creditor 

Psmnl.y on conoealmsnt “V" « 'he reduction, or nilfully 

of name of creditor misrepresents the nature or amount of the debt 

or chim of any creditor, or if any officer of the 
compam' abets any such concealment or misrepresentation a« aforesaid, every 
such officer shall be punishable with impnsonment which may extend t> one 
year, or with fine, or with both 

65 In any case of reduction of shire capital, the Court may require the 

D . , - - company to publish as the Court directs the 

reduenou reasons for for reduction, or such other information 

in regard thereto as the Court may think expedi 
ent with a view to give proper information the public, and, if the Court 
thinks fit, the causes which led to the reduction 

66, A company limited by guarantee and registered after the 
Increase md reduction of commencement of this Act may, if it has a 
share capital in case of share capital .and is so authorised cy its articles, 
a company limited by increase Of reduce its share capital in the same 
guaramce hav ng a share manner and subject to the same conditions in 
and subject to which a company limited by 
shares may increase or reduce its share capital under the provisions of 
this Act 


Hegtslratton of Unlfntfcd Company ns Ltmtled. 

07 (1) Subject to the provisions of this section, any companji registered 

_ , , . as unlimited may register under this Act as 

corwiv »» limited or any company already registered as i 

^ limited company may register under this Act, 

but the r gistfTtion of in unlimited company os a limited company shall not 
aff..ct an) IlUs Inbiluu s obligations or contracts incurred or entered into 
I y ti u irh or on h half of the company before the registration, and those debts, 
liabilmes ubligitmns and ■.ontncis may bi. enforced in manner provided 
bypirtvill, ifthi^Aut in the case of a company registered in pursuance 
of that Part 


(2J On registration in pursuance of this section the registrar shill close the 
former registration of the company, and may dispense with the delivery to 
him of copies of any do u iienfa with copies of which he was furnished on the 
occasion of the original registration of the company , but, save as af nesaid the 
registration shall take place m the same manner and shall have effect as* if it 
were tbe first registration of the company under this Act 


Power of unlnnnedcompaay 6S An unlimiied company havin» a share 
10 provide for reserve share capitnl may. Iiy its resolution for tegistiStion as a 
capilaloate-regisiranaa company in pirrsoance of thirAct, do 

Cither or both of the following things, namely — 


(a) increase the nominal amount of its share capital by increasing the 
nominal amount of each of its dures, but ‘ubject to the condition that 
no part of the amount by which its capital is so in:rtis»cd shall be 
capable of being called up except in the e>cnt and for ilie purposes 
of the company being wound up , 

(<i) provide that a specified portion Of its imcalJcd shire capital shall not 
^ be capable of being called up except in the event and for the purposes 
of the companj being wound up 
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Hiservi Lxahlity of ZAtnUti Company 

69 A limited compmy may by special resolution determine that any portion 
^ 1 1 of Its share capital which has not been already 

companV called up shall not be capable of being called up, 

^ except in the event and for the purposes of the 

company being wound up, and thereupon that portion of its share capital shall 
not be capable of being called up except in the event and for the purposes 
aforesaid 


Hotes- — There is noihing to prevent n limited company providing by its 
Memorandum of Assoc ation that part of its capital shall only be capable o( being 
called up in the event and for the purposes of a wind Qg up and such a provision 
wo lid be Unalterable Athbuty v IVatton 30 Ch C 376 Where there is no 
provisions m the Mcmarandum of Association such a provision may also be made 
undei this section by special resolution It is well settled that a power to charge 
untiled capital conferred by the Memonnd im or Articles of Association ofa 
company is good Cy/i li'orit, (1890! 44 Ch D 534 Wir v(on v Anglo Atislriltan 
Inxesimeiit Co (1895) A C 344, 


Vnhrntted Ltabthiy of Directors 


Limited company may have 
directors with unlitmied lia 
bihty 


70 (1) In a limited company the liability 

of the directors or of any director, may, if so pro 
vided by the memorandum, be unlimited 


(al fn a limited company m which the liability of any director is unlimited, 
the diiecttns of the company (if any' and the member who proposes a person 
for election or appointment to ihe office of director shall add to that proposal a 
statement that the liability of the person holding that office will be unlimited , 
and the promoters and officers of the company, 01 one of them, shall, before the 
person accepts the office Of acts therein, give him notice in writing that his 
inbiUty will be unlimited 

( 3 ) If any director or proposer makes a default m adding such a state 
mentor if any promoter or officer of the company makes default m giving 
such a notice, he shall be liable to a Bne not exceeding one thousand rupees 
and shall also be liable for any dam^e which the person so elected or appointed 
may sustain from the default, but the liability of the person elected or appointed 
shall not be affected by the default 


71 (i) A limited company, if so authorised by this articles may, by special 

...... r, ... resolution, alter Its memorandum so as to render 

comean^ ralinri'S'i ™ 'h' '«>»liy of IB directors or of any 

directors unlimited director 


(2) Upon the confirmation of any sucli special resolution, the provisions 
‘hereof shall be as valid as if they bad been origmally contained in the memor- 
andum and a copy thereof shall be embodied in or annexed to every copy of 
the memoiandum issued after the confirmation of the resolution 

(3) If a company makes default in complying with the requirements of this 
section It shall be liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made , and e\-ery officer of the company, who 
knowingly and wilfully authonscs or permits the default, shall be luble to 
the like penalty 

PART IV. 


MaNAGBMBXT and ADMIMSTRAnOS. 

Q^u ani Name 

72 (i) Every Company shall hare a 

> n. p registered office to which all communications 

Rcgisiered office oFcompan) ^ addressed 

C C H Vol I -134 
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(2) Nothing in this section sh^II o/Tect the rights of the coniributones 
among themsehes 

64* If any officer of the company wilfiiUy conceals the name of any creditor 

Pewnlly on concealment ” "‘5;'’); 

of name ofcrcdjior misrepresents the nature or amount of the rieot 

or claim of any creditor, or if any officer of the 
company abets any such concealment or misrepresentation as aforesaid, every 
such officer shall be punishable with impnsonment which may extend t> one 
year or with fine, or with both 

65 In any case of reduction of share capiral, the Court may require the 
„ , , company to publish as the Court directs the 

rcasoiis for reasons for reduction, or such other information 
in regard thereto as the Court may think expedi 
ent with a view to give proper information to the public, md, if the Court 
thinks fit the causes which led to the reduction 

68, A company limited by guarantee and registered after the 
Increase and reduction of commencemeni of this Act may, il it has a 

share cap ml in case of share capital and is so authorised by its articles, 

a company iirrmed by increase or reduce its share capital in the same 

guarantee hiving a share manner and subject to the same conditions in 

and subject to which a company limited by 
shares may increase or t'-ducc its share capital under the provisions of 
this Act 


RegisifaUon of U7ilfvitfed Company as Lttntlcdx 

67 (1) Subject to the provisions of this section, any company registered 

„ , . , , .as unliniiiod may register under this Art as 

comol'w Iimiied or any company already registered as ^ 

^ ly IS I m ie<i limited company may register under this Act, 

but the r tistniioi of in ufilimited compiny a limited company shill not 
in', tin) kbf. hibilitic.> obligiiions or contracts incurred or entered into 
\ y to with or yi f hnlf tf the company before the registration, ind those debts 
habiluics obligitijis and contricu may be enforced m manner provided 
byPmVUI of ihib Act m the case of a company registered in pursuance 
of that Pan 


(2) On registration in pursuance of this section the registrar shall close the 
former registration of the company, md may dispense with the delivery to 
him of copies of any do umenu with copies of which he was furnished on the 
occasion of the original registration of the company but save as af ircsaid the 
registration shall take place in the same manner and shall have effect as' if it 
were the first registration of the company under this Act 


Power of unlimiied company 68 An unhmued company having a share 
lo provide for reserve sliare capital may by as resolution for registration as a 
capital on rc*registraiioi hmued company m pursuance of this Act, do 

either or both of the following things, namely — 

(n) increase the nominal amount of its share capital by mcreasjns the 
nominal amount of each of its sJiares but ••ubject to the condition that 
capital IS so ircreas>cd shall be 
the event and for the purposes 


(^) prov 


Its uncalled sJiarc capital shall not 
m the event and for ihc purposes 
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Rtitrvt Ltabthly of Ltmtied Company 

69 A hraited company may by special resolution determine that any portion 

„ i.,K.i . I . j of Its share capital which has not been already 

company ' ^ ^ called up shall not be capable of being called up, 

^ ’ except in the event and for the purposes of the 

company being HOund up, and thereupon that portion of its share capital shall 
not be capable of being called up except in event and for the purposes 
aforesaid 


Notes — There is nothing to prevent a limned company providing by its 
Memorandum of Assocation that part of ils capita! shall only be capable of being 
called up m the event and the purposes of a winding up and such a provision 
wo lid be unalterable Ashbury v IVttson 30 Ch C 176 Where there is no 
provisions in the Memorandum of Association such a provision may also be made 
undei ibis section by special resolution It is well settled (hat \ power to charge 
untiled capital conferred by the Memorand im or Articles of Association of a 
company is t.QOd FyU Works, (1890! Ch D 534 A'if vton v Anglo Austriltan 
Invtstment Co (1895) A C 244 


Unhniited Ltabthly of Directors 


Limited company may have 
directors with unlimited lia 
bihly 


70 (1) Ini limited company the liability 

of the directors or of tmy director, may, if so pro 
vided by the memorandum, be unlimited 


(») In a limited company in which the liability of any director is unlimited, 
the directors of the company (if any> and the member who proposes a person 
for election or appointment to the office of director shall add to that proposal a 
statement that the iiabiluy of the person holding that office will bo unlimited , 
and the promoters and officers of ffie company, or one of them shall, before the 
poison accepts the office or acts therein, give him notice in writing that his 
liability will be unlimited 

(3) If any director or proposer makes a default m adding such a state 
ment or if any promoter or officer of the company makes default in giving 
such a notice, he shall be liable to a fine not exceeding one thousand rupees 
and shall also be liable for any damage which the person so elected or appointed 
may sustain from the default, but the liability of the person elected or appointed 
shall not be affected by the default 

71 (0 A limited company, if so authorised by this articles may, by special 

I -c«i . r 1 . j resolution, alter its memorandum so as to render 

' r unl.».«ed'.he.,ab„.yof .U d.re«crs or of rny 
directors unlimited director 


(2) Upon the confirmation of any such special resolution, the provisions 
♦hereof shall be as valid as if they bad been originally contained in the memor- 
andum and a copy thereof shall be embodied in or annexed to every copy of 
the memorandum issued after the confirmation of the resolution 

(3) If a company makes default in complying with the requirements of this 
section It shall be liable to a fine not exceeding ten rupees for each copy in 
respect of which default is made , and ev’ery officer of the company, who 
knowingly and wilfully authon3(4 or permits the default, shall be luble to 
the like penally 

PART IV. 


Management and Aosumstration. 

0 ^:e anj Name 

72 (1) Every Company shall have a 

Rogmered omreofeornpany 'Xouta™', £aJd^'Sed" 

C. C H Vol 1—134 
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(2) Notice in writing of the sitoatioa of the registered office, and of any 
change therein, shall be filed with the registrar who shall record the same 

( 3 ) If a company carries od business without complying with the require 
nisiits of this section) it shall be liable to a fine not exceeding fifty rupees tor 
every day during which tt so carries on business 

Notos— Change o/regjsiercd office becomes effective only cm 
the same to Registrar Mere resolution to change is not enough A I iv? 
Cal 692=580 716=153 Ind Cas 32** 


PuhhcaiiQti of nitcve hy a Hvery limited company — 

hmued company ; 


(u) shall piint or affix, and keep painted or affixed, its name on tbe out 
side of every office or place in which its business is earned on, 
in a conspicuous posiiion, in letters easily legible and in 
characters and also, if the registered office be situated in a place 
beyond the local limits of the ordinary original civil jurisdiction 
of a High Court, m the characters of one of the vernactilac lang 
ages used in that place , 

shall have its name engraven in legible characters on its seal , 

(f) shall have its name njentioned in legible English characte , 
in all bill heads and letter paper and in all notices, advertisements 
and other official publications of the company) and in all bins 0 
exchange, hundis promissory noteSj endorsements, chequt-s a*ia 
orders for money or goods purporting to be signed by or on benaii 
of the company, and in all bills of parcels, invoices, receipts ano 
letters of credit of the company 


Ifotes ->1716 Legislature whilst allowmt' limited Itahiiiiy desires by this menis 
to make (he company usell coauauaUy bring to the nonce of those who de^* or 
may deal with t the f?ct (hat it »s Iim xta^PalMe^s Company £.<xw p S48 Abhre 
viations such as Co and Ltd may be used (»9i3)io6L T f<l 4 It any company 
cumia to comply with the provisions of this section that wiU not preclude it w®™ 
enforcing any rights t has ^ Ch 35a OOoO 18 Rep Pat Cis 185— fWff 

in iiiitbel p 33 '’ Uut where (he pronoie is on a sheet of paper printed with (he 
name of (he company the jcQU»^emems are fulfiHed 67 tod Cas 941 = 2 * Bom. 
L R 355 

74 f ^») U a limited company does not paint or affix, and keep painted 

Penalties for non pubhcai.on ®=nner directed by this 

ofname, Act, u shall be liable to a fine not exceeding 

, - ^ fof so pamting or affixing its 

name, and for ev«y day during which its name is not so kept painted or 
affixed) and every officer o the wmpiny who knowingly and wilfally authorises 
or permits the default shall be liable to the like penalty ^ 

. (2) If any officer of a limited company or anj person on its behalf uses or 
authorises the use of any seal purporting to be a seal of the company whereon 
Its name IS not so engnien as aforesaid, or issues or authorises the issue of any 
bill head, letter, paper, notice, adaerusement or other official pubhcxiuon of the 
compMf , or sings Or authories to be signed on behalf of the company any bill 
of -exchange, hundj promissory note, endorsement cheque or order for money 
or goods, or issues or authorises to be issued any bill of parcels, invoice receipt 
or letter 0/ credit of the company, wAtffeip its pame is not mentioned m manner 
aforesaid, he shall be liable to a fine not exceeding fite hundred rupees, and shall 
further be personally liable to the holder of any such bill of exchange hundi, 
promissory note, cheque or order for money or goods for (he amount’thereof, 
unless the same is duly paid by the company 


Notea —TVnssttlion provides that »f any officer sings or authorises to be signed 
on behalf of the company any bill of exchaDge, promissory note etCn whcrcia the 
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name of the company >s not mentioned in tho manner specified he shall 
be personally liable to the holder of any such bill of exchange etc for the amount 
thereof unless the same is duly paid by tne company 6i L T 33 21 T I R- 
510 — cited in palmet's Company Znor p 243,scealso ptnrOH'i Martyr,'^ B S. 
E 499 , 70 L T 376 

75 (i) Where any notice, advertisement or other official publication of a 

_ , , , . . company contains a statement of the amount of 

u T amhonsed capital of the company, such notice 

up capiS e an p I advertisement or other official publication shall 

^ also contain a statement in an equally prominent 

position and equally conspicuous characters of the amount of the capital which 
has been subscribed and the amount paid up 

( 2 ) Any company which makes default in complying with the requirements of 
this section and every officer of the company who is knowingly a patty ter the 
default shall be liable to a fine not exceeding one thousand rupees 

ond Proceedings 

76 (t) A general meeting of every company shall be held once at the least 

, in every year, and not more than fifteen months 

preceding general 

meeting and, if not so held, the company and every officer of the company, who 
IS knowingly a party to the default shall be hafalc to a fine not exceeding 
file hundred rupees. 

( 2 ) When default has been madt in holding a meeting of tlie company in 
accordance with the ptovisions of this section the Court may on ihe application 
of any member of the company, call or direct the cilljng of a general meetuig 
of the company 

I the words calender y ear are used for the word 

i Act A calender year commences on the ist 

a Q B 329 , Park v Laj>ion (1911) 1 K D 58? 
^ ^ nerat meeting 72 Ind Cas 349 , but see $4 Ind 

Cas 494 Every officer who is party to ibe default is liable 3S Ind Cas 437>*3i C. 
W N 840, see also 35 Ind 48a A chairman is not bound to adjourn the meeimg 
47 B 915 

77 (i) Every company limited by shares and registered after the commen 

„ , cement of this Act shall, withm a period of six 

Slatulory meeting of company jponths, from the date at which the compwiyis 
entitled to commence business, hold a general meeting of the members of the 
company which shall be called the statutory meeting 

( 2 ) The directors shall, at least ten dajs before the day on which the meeting 
IS held, forward a report (in this Act called "the statutory report’) to every 
member of the company and to every other person entitled under this Act to 
receive it 

( 3 ) The statutory report sliall be certified by not less than two directors of 
the company or, where there are less than two directors, by the sole director and 
shall state — 

(o) the . » 1 shares allotted as 

and staimg in the case 
hey are so paid up, and 
1 V. w bey have been allotted , 

(^h) vbe amount of casiv veceived oy live couvpaivy va rt^petl of all the 
shares allotted distinguished as aforesaid , 

(e) an abstract of the receipt of the company whether from its share capital 
or from debentures, and of the payments made thereout up to a 
debt iritbin seven days of the date 0/ the report exhibitin'' 
under distinctive headings the receipts of the company from 
shares and debentures and other sources, the payments^ made 
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thereout and particulars concerning the balance remaining in 
hand and an account or estimate of the preliminary expenses of 
the company , 

(d) the names, addresses and descriptions of the directors, auditors 

( if any ), managers ( if any ) and secretary of the com* 
pany , 

(e) the particulars of any contract, the modification of which is to 

be submitted to the meeting for its approval, together with, 
the particular of the modification or proposed modinca 
tion 

(4) The statutory report shall, so far as it relates to the shares allotted by 
the company and to the cash received in respect of such shares and to tti 
receipts and payments of the company on capital account be certified ascorrec 
by the auditors (if any) of the company 

(5) The directors shall cause a copy of the statutory ^ 

this section required, to be filed with the registrar forthwith after the sn s 

thereof to the memb°r3 of the company 

(6) Every director of the company who knowingly and wilfully 

or permits a default in complying with (he provisions of sub section U) or 
section (5) shall be liable to a fine not exceeding twenty rupees for every o y 
during which the default continues 

(7) The directors shall cause a list showing the names, 

addresses of the members of the company, and the number of shares h«d ^ 

them respectively to be produced at the commencement of the meeting, and w 
remam open and accessible to any member of ths company during the con 
tinuance of the meeting 

(8) The members of the company present at the meeting shall be at liberty 
to discuss any matters relating to the formation of the company or arising out 
of the statutory repost, whether previous notice has been given of not, but no 
resolution of which notice has not beenguenin accordance with the articles 
may be passed 

(9) The meeting may adjourn from time to brae, and at any adjourned 
meeting any resolution of which nonce has been given in accordance with the 
articles eiiber btfori- or subse<{iicnily to the former meeting may be passed, 
and the adjourned mci-ti ig ihall have the same powers as an original meeting 


(10) If a petition is presented to the Court in manner provided by Part V 
for winding up the companj on the ground of default in Blme the statutory 
report or in bolding the statutory meeting, the Court may insieid of directing 
that the company be wound up, give directions for the statutory repoit to be filed 
or a meeting to be held, or make such other order as may be just 

(11) The provisions of thu section as to the forwarding and filinz of the 
statutory report shall not apply m the case of a prn ate company 

Notes— The obvious purpose of the siatuwry meenng wjth its prejnmnary 
reporustopui the shareholders of the company as early as possible in possesstoa 
ofaU the important facts relating to the new company — what shares have been 
uVen up. what monies received, what contracts eniercd inio, what «ums spent on 

e rchminary expenses, eic Furnished »uU these parucuJars, the shareholders arc to 
JVC, an opponuniiy of meeting and discussing vht whole situation— the managemems 
method and prospects of the company if ihe shareholders fad to do so, they 
have only thcxoselvcs lo bUtac Palme>*s CotHfany La-j;, 9th Ed p 162 The 
notice of ibc statutory rocet.05 must mcauon that ibe meeung is the statutory 
njcciing(» 9 i*) t Ch 700 A private company need noi file •» statutory report But 
a statutory meeting musl be hell Gvtner \ irtdiU, {1912) W N 93 cted m 
StuMo 380 A offence ts not punishable after the Aa 1$ repealed. 41 fnd Cas 
ioo 3 « 3 tF. R (1917). Cr 
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78 (1) Notwithstanding anything in the articles, the directors of acorn 

pany which has a share capital shall, on the re- 
quisition of the holdeis of not less thin one tenth 
of the issued share capital of the company upon 
which all calls or other sums then due haie 
been paid, forthwith proceed to call an extraordinary general meeting of the 
company 


Catling of eMraordimry 
general meeting on requisi- 
tion 


(2) The requisition must slate the ob]ects of the meeting, and must be 
signed by the requisitionists and deposited at any ^gistered office of the com- 
pany, and may consist of seieral documents m like form, each signed by one or 
more requisitionists. 


(3) If the directors do not proceed within twenty one days from the date 
of requisition being so deposited to cause a meeting to be called, the 
requisitionists, or a majority of them in value, may themselves call the meeting, 
but in either case any meeting so called shall be held within three months 
from the date of the deposit of the requisition 


(4) If at any such meeting a resolution requiring confirmation at another 
meeting is passed, the directors shall forthwith call a further extraordinary 
general meeting for the purpose of considering the resolution and. if thought fit, 
of confirming It as a special resolution and, if the directors do not call the meet 
mg withm seven dajs from the date of the passing of the first resolution, the 
requisitionists or a majority of them in value, may themselves call the meeting 

(5) Any meeting called under this section by the requisitionists shall be 
called in the same manner, as nearly as possible, as thxt in which meetings arc to 
be called by directors 

Notes -^The directois sluU call an eviraordmary general meeting on requisilion 
signed by a specified proportion of members Maedongall v Gardiner (1875) 
L U 10 Ch 606 The mere fact that some of the resolution referred 10 in the 
requisition could not be put to the meeting does not relieve the directors from an 
obligation to call the meeting 35 C/i D yio died at Pahnet's Company Law p,t 6 s 
Inthecaseof shares held by joint holders, all must sign the requisition (1906) 
W N 164 Persons requisitioning a meeting under this section can not validly 
call a meeting till the time mentioned m the requisition expires (1901) 2 Ch 431 


Provisions as to meetings 
and voles 


79. In default of, and subject to, anyregula 
tions m the articles,— 


(t) a meeting of a company may be called by fourteen dajs’ notice m 
writing, served on every member in manner in which noti- 
ces are required to be served by Table A in the First 

Schedule , 


{ti) five members may call a mtefng , 

(itr) any person elected by the members present at a meeting may be 
Chairman thereof and , 


(if) every member shall have one vote 


Notes — In default of, and subject to any regulations in the articles any tne 
members of a company may summon a meeting The Regulations are applicable 
where there are no directors to call a meeting (tSyS) W N 140 , see also (1901) 
2 Ch 43t 


■ Its memorandum such votes were good 

oS Ind Cas. 465 Ay tegarJs soies 
by proxies side tiii An omission to mention any secret arrangeireni would 
consuiutc a serious defect 90 Ind Cas 580=26 Bom L R 9S7«*A I R I9ij 
Bom 49 
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thereout and particulars concerning the balance remaining in 
hand and an account or estimate of the preliminary expenses of 
the company , 

(^d) the names, addresses and descriptions of the directors, auditors 
( if any ), managers ( if any ) and secretary of the com 
pany ; 

(g) the particulars of any contract, the modification of which is to 
be submitted to the meeting for its approval, together with 
the particular of the modification or proposed modifica 
tion 

(4) The statutory report shall, so far as it relates to the shares allotted by 
the company and to the cash received in respect of such shares and to t e 
receipts and payments of the company on capital account be certified as correc 
by the auditors (if any) of the company 

(5) The directors shall cause a copy of the statutory report, certiBed as by 
this section required, to be filed with the registrar forthwith after the sen g 
thereof to the members of the company 

(6) Every director of the company who knowingly and wilfully 

or permits a default in complying vviih the provisions of sub section (2) or s 
section (5) shall be liable to a fine not exceeding twenty rupees foreseryoy 
during which the default continues 

(7) The directors shall cause a list showing the names, <^6scriptionS 
addresses of the members of the company, and the number of shares held oy 
them respectively to be produced at the commencement of the meeting, and ro 
tecaain open and accessible to any member of the company during the con 
tinuance of the meeting 

(8) The members of the company present at the meeting shall be at liberty 
to discuss any matters relating to the formation of the company, or arising out 
of the statutory report, whether previous nonce has been given or not but no 
resolution of which notice has not been given in accordance with the articles 
may be passed 

( 9 ) The meeting may adjourn from time lo time, and at any adjourned 
meeting any resolution of which notice has been given in accordance with the 
articles, either before or subsequently to the former meeting may be passed, 

y and the adjourned mecti ig shall have the same powers as an original meeting 


( 10 ) If a petition is presented to the Court m manner provided by Part V 
for winding up the company on the ground of default in filing the statutory 

fAv- „rir instead of directing 

that the company be wound up, give directions for the statutory report to be filed 
or a meeting to be held, or make such other order as may be just 

( 11 ) The pro visions of this section as to the forwarding and filing of the 
statutory report shall not apply m the case of a pmate company 

Notes— The ohyous purpose of the statutory mteung with us prchmmaiy 
report is to put the shareholders of the company as early as possible in possession 
of all the importani facts relating to the new company— what shares have been 
taken up what monies reccned, what coitracis enicccdmto what ‘ums spent on 

S rcliminary expenses, etc Furnished wuh these paniculars the shareholders are to 
ive, an opponunuy of roeeling and discussing ihe whole situation— the manaeemenis 
method and prospects of the company If the shareholders fail lo do so, they 
bate only ibemielvcs to blame Palmti*s Comt<any Lajj, 9th Ed p 162 The 
notice of the statutory raeci ng must mention that the meeting is the statuiory 
meeting (ton) * Ch 700 A private company need not file a statutory report Cut 
a statutory meeting must be hell Gxrintr \ IrtdtU, (igf) W N 93 cited m 
Stubel^ 380 A offence is not punishable after the Act is repealed 41 Ind Cas 
Ioo5»3» F R t»9»7) Cr 
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78 ( 1 ) Notwithsunding anjthmg in the aiticks, the directors of a com 

pany which has a share capital shall, on the re- 
CaUing of «.\uaordvtvatv quisilion of the holders of not le5,s than one tenth 

general meeting on requisi- of the issued share capital of the company upon 

which all calls or other sums then due hive 
been paid, forthwith proceed to call an e\itaordmary general meeting of the 
company 

(21 The requisition must state the objects of the meeting and must be 
’ any registered ofhee of the com 
in like form, each signed by one or 


( 3 ) If the directors do not proceed wubm twenty one days from the date 
of the requisition being so deposited to cause a meeting to be called, the 
requisitionists, or a majority of them in \ilue may themselves call the meeting, 
bat in either case any meeting so called shall be held within three months 
from the date of the deposit of the requisition 

( 4 ) If at any such meeting a resolution requiring confirmation at another 
meeting is passed, the directors shall forthwith call a further extraordinary 
general meeting fc( the purpose of considering the resolution and if thought fit, 
of confirming It as a special resolution and, if the directors do not call the meet 
mg intbin seven dajs from the dale of the passing of the fust resolution, the 
requisitionists or a majority of them m value may themselves call the meeting 

( 5 ) Any meeting called under this section by the requisitionists shall be 
called in the same manner, as nearly as possible, os that m which meetings are to 
be called by directors 

'• an evtraordinary general meeting on requisition 

of membeis Macioixgnll v Qardiner, (1875) 
that some of the resolution referred 10 in the 
neeting does not relieve the directors from an 

a Zh D yio died in Pahnet's Company Law p, t6s 

Inthecaseof shares held by joint holders, all must sign the requisition (1906) 
W N 164 Persons requisitioning a meeting under this section can not validly 
call a meeting till the tune meotionei in the requisition expires (1901) 2 Ch 431 


Provisions as 10 meetings 
and votes 


79 In default of, and subject to, any regula- 
tions in the articles,— 


Qt) a meeting of a company may be called bj fourteen days* notice m 
writing, served on every member in manner in which noti 
ces are required to be served by Table A in the First 

Schedule , 

(ii) five members may call a meeting , 

(»t) any person elected by the members present at a meeting may be 
Chairman thereof and , 

(it>) every member shall have one vote 


Notes --In default oT, and subject w any regulations in the articles any five 
members of a company may summon a meeting The Regulations are applicable 
where there areno directors to call a meeting {187B) W N 140 , see also (igoi) 
* »5 lo be transacted at a 

C W N 1038 P C «iio 
• ' recorded on amendment 

■ • are recorded by proxies m 

iolJoml K i97 = A"l'R 1928 Bom Wioa Ind Ca/“46r'^ Ay” r"gar?s^ voJm 
omission to mention any secret arrangement woLld 
Bora 4' ^ defect 9 ° Ind Cas 580=26 Bom L U 987 = A ! R 19,5 
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80 A company which is a member of another company may, by resolu 

„ , tion of the directors, authorise, any of its otBcials 

Represenianoii of companies other person to act as its representative at 

-V “““-S o'i .hy other co.peny and .he par 
sons SO authorised shall be entitled to exercise 
the same powers on behalf of the company which he represents as if he were 
an individual shareholder of that other company 

Notes — A vote given by the represeataiive of a company under a rcsoluiioa 
passed pursuant to thii sectioi can b prop*rly admitted by the chairman 
evidence afforded by a copy of such resolution Colonial Gold Keep v Pfoe o 

,\ r- 0 " ’ section 8i to 

into account 
It a meeting 
•I N 274 

81 (■> A resolution shall be an extraordinary resolution »hen it has 

been passed by a majority of not less than three 
Extraordinary and special fourths of such members entitled to vote as 
resolutions present m person or by proxy (where proxies 

are allowed) at a general meeting of which notice specifying the intention 
to propose the resolution as an extraordinary resolution has been duly given 
(a) A resolution shall be a special resolution when it has been— 

(а) passed tn niannet requited for the passing of an extraordinary resolu 

lion , and 

(б) confirmed by a majority of such members entitled to vote as are ^e 

sent m perso i or by proxy (where proxies are allowed} at a subs^ 
quent general meeting of which no ice has been duly given, and 
held after an interval of not les* thin fourteen day», nor more than 
one month, from the date of (he hist meeting 

(3) At any meeting at which an extra ordinary resolution is submitted to be 
passed or a special resolution is submitted to be passed or confirmed, a declara 
tion of the chairman on a show of hands that the resolution is carried sball, 
unless a poll IS demanded be conclusive evidence of the fact without proof 
of the number or proporiion of the votes recorded in favour of or against the 
resolution 

(4) At any meeting at which an extra ordinary resolution is submitted to 
be passed or a special resolution is submitted to be passed or confirmed, a poll 
may be demanded by three persons for the time being entitled according to the 
articles to vote unless the articles of the company require a demand by such 
number of such persons not in any case exceeding five, as may be specified in 
the articles 

(5) In a case where, if a poll is demanded, n may ,n accordance with 
the articles be taken in such manner as the chairman may direct it may if 
the chairman so directs, be taken at the meeting at which it is demanded 

(6) When a poll is demanded in accordance with this section, m computing 
the majority on the poll reference shall be had to the number of vote# to which 
each member is entitled by the articles of the company 

(7) For the purposes of this section notice of a meeting shall be deemed 
to be duly given and the meeting to be duly held when the notice is given and 
the meeting held in manner provided by the articles 

Notes— To pass an e\lra ordinary resolutioa requires, only one meeiiog but 
the notice convening the meeting must specify ihe intention to propose the 
resolution as an cxira*ordin3ry resolution A special resolution requires two 
mecuogs at tin inienalof rot less than fouriecndays and not more than one month 
If the articles so provide two meetings may be called by the same nonce (1903) 

3 Ch tS (C i\.)—Polintr s Ccmfiny Lao p 23S. Amendment can be allowed by 
chairman 90 lud Cas 5S0 
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Where special resolutions are necessary— Vide Section n h) * 2 . = 0 . So. 

(2) 55 69, 71 142, 162 (1), 203 (2), and J13 

Members— A member is one wJiw is on the romimy s register is a member 
and who has agreed to become a member Ptnlerv Lushtm^tott 6 Cb D 7 ® 
An executor of a deceased person may >oic (1895) i Ch 456 , (i? 94 ) i Q h 622 , 
(1900) I Ch 656 

Prosy— No member IS entitled to sotr hy proxy unless the articles 0/ asso- 
ciation authorise suchsotmg /farvtnv P/uhfis 23 Ch D 14 , see also i C L 
J 150=290 126 P C A proxy can be given to 1 member (1902) j 8T L R 
503,(1881) W N 120 Membership al the date when the proxy 15 to be used is 
all that IS necessary (190;) A C 213 A member using the proxy need not state 
who has given bun proxy (1902) 18T L R 495 As regards rules regarding 
proxy 108 Ind Cts 46J 

Clause ( 3 ) — Unless a poll is demanded the dcchration of the chairmnn la 
conclusive it Ch D 719,(1900) 2 Cb 419.(1901) i Ch 518 But where the 
chairman stales the number for and agimsi. md then wroncly mabes the decU-' 
ration u is not conclusive (1902) 2 Ch 498 The clnirmm is only lo count 
(he number of hands held up He cionot nkc any count cither oflhc number 
of votes each person miy be entitled to or of the proxies he may hold ll Cli O 
109 , (1897) » Ch I 


At a meeting for cxiraorOii ary resolution or for a special resolution a 
declaration of the chairniao on a show of In i Is that ihe resolution is cirricd is 
conclusive evidence an Mho minutes of ihe mcc 1 ir** 01 a jm sriWc in endencc 
to show that the declaration of the 1 a r iu 1 ix itnam tl no Ini Cis 
649 “ 3 oBom L R. SoS-A I P 1929 38 


Registration and copie* of 
special and exuaaid nary 
resolution 

case may be, be printed or 
record the same 


82 (1) A copy of every spcciil 111 1 cxiniJrdt 
nary resolution shall wuliin fiUtcii d lyi fr ini ilm 
conllriMaiion of the spa til rts dull in or from thy 
passing of the extraordinary rcsolutun, aj lliu 
typewfUten and filed vvulj the rttisirir who frliali 


(a) Where articles havobcen legistcted, a copy of every scciil resolution 
for the time being in force shall be cmboJted in or anncad to every copy 
of the aiticUs issued after the date of the resolution ^ 

(3) Where articles have not been registered, a copy of a every special 
resolution shall be forwarded m print to any member at his rcipicst, oij 
payment of one rupee or such less sum as the company may dirc^.i 

(4) If a company makes default rn so fdmg with the registrar a copy of a 
special or extraordinary resolution, u shall be liable to a fine not exceeding 
twenty rupees for every day during which the default continues 

(5} If a company makes default in embodying m or aniicxing to a 
copy of Its articles or m forwarding in prim to a member when required 
by Ibis section a copy of a special resolution it shill bo Inhh to 1 /ing 
not exceeding ten rupees for each copy m respect of which default is 
made 


(6) Every ofheer of a company who knowingly and wilfully authorises 
or permits any default by the company tn complying with the requirements 
of this section shall be liable to the like penalty as is imposed by thw 
section on the company for that default 


Notes — A copy of every special and extra ord nary rcsolunoi Ins to K. 
printed and forwarded to the Registrar and a copy lo be annexed to or embodied 
in the arliJes 


Muiuies of proceedings of 
general meetings and directors 


S 3 (r) Every company shall cause minutes of all 
proceedings of general meetings and of us direc- 
tors to be entered in books kept for that purpose.' 


(a) Any such minute, the chairman 

of the meeting at which tl • the chairman of 

the next succeeding meeting, ... » « 



107 J THB INDIAN COMPANIES ACT. [S 84 

(3) Until the contrary is proved every general meeting of the company 
or meeting of directors in respect of the proceedings whereof minutes have 
been so made shall be deemed to have been duly called and held, and all 
proceedings had thereat to have been duly had, and all appointments ot 
directors or liquidators shall be deemed to be valid 

Signed by the Chainnan — Such signaiure may be put at any time 

4 DeG J. & S 426. After the signiture of the Chairman the minutes or tne 
meeting should not be altered 42 Ch D 209 

Clause (3) -The Court, notwithstanding the minutes are made conclusive by 
the articles, may lool. and consider the regularity of the notice Betts 
naghten (1910) i Ch 42 ocited>n Palmer's Company Law p 244 


.Directors obligatory 


Directors. 

83 A* (0 Every company registered after 
ihe commencement of this Act shall have at 
least two directors 

(a) This section shall not apply to a private company. 

Notes— A person having ihe powers director 

director will, whatever he be called, be in the some p s trustees 

Bulaways Market and Office, (1907) 2 Thev are not 

of individual shareholders .* - rn 4 ?i 1 nev arc 

trustees of creditors as 
S18 , Q Ch 32J , 62 L I 70 , • 

A director is a trustee for a . , 

he IS not trustee of debts 1 
15 C D 247 at pp 27 S and 
by fames L J ' trustee 

with It as principal owner an > 

account 10 some person to 
eestuis gue trust Tiie same 
a trustee having properiy, 

The office of director IS ihat 

enters into contra i for liitr»«.. ran 

IS for the company of whom he IS a director and for whom he is nciing no can 
not sue On such contacts nor be sued on them “«>«** b® exceeds his a thority 
If It IS duty of ihe Director to disclose his knowledge of the company, then that 
knowledge may be attributed to the company though m general tne Knowledge of 

the Directors IS not necessarily the knowledge of the company 33 Bora L R 184 

83 B* In default of and subject to any regulations m the articles of a 
Appo,„,m.m of u.foc.or. '<>" 1 “")' “ P"”" 

(i) the subscribers of the memorandum shall be deemed to be the d i rp c /pr e 
of the company until the first directors shall have been appointed , 
(ji) the directors of the company shall be appointed by the members m 
general meeting , and 

(i/i) any casual vacancy occurring among the directors may be filled up 
by the directors, but the person so appointed shall bs subject to 
retirement at the same time as if he had become a director on the 
day on which the director in whose place he is appointed was last 
appointed a director % 

Casual vacancy —A casu/il vacancy means a vacanev occurring by c’cuh 
icsigiivton. orb inkruptcy and nor by efflux of lime 34 W 746=61 L J 724 

84 (0 A person shall not be capable of being appoint'd director of a 
„ . company by the articles, and shall not be named 

oradv”ni!cmcnl ofd\rzc^t° * director or propojed director of a company 
in any prospectus issued by or on behalf of tlie 


^Sections 83A and 83B have been inserted by Act If of 1914 
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company or in relation to any intended company or m any statements 
m heu of prospectus filed by ox on behaU of a company, unless be* 

* i of the prospectus, or the 

the case may be, he has, by 

“““ -*«'*'* * • 

(») signed and filed with the icgistiai a consent in writing to act as such 
diiectOT , and 

(») save in the case of a company limits by guarantee and not having 
a share capital either signed the memorandum for a number 
of shares not less than bis qualification (if any) or signed and filed 
with the registrar a contract m wtiUing to take from the company 
and pay for his qualification sbraes (if any) 

{2 J On the application for registration of the memorandum and articles 
of a company the applicant shall file with the registrar a list of the persons 
who have consented to be directors of the company and, if this list contains 

licant shall be liable 


j nor to a prospectus 

issued by or on behalf of a company after the expiration of one year from Ihe 
date at which the company is entitled to commence business 

Notes —The word ‘xrucles* m this section refers to the articles m force, 
whether in their originat form or as nltercd by specul resolution Where an 
agent signs the consent he must produce h s authoiny An intended director 
who subscribes the memorandum for his qualification becomes bound on incorpora 
non to nice the shares e\en though ihe co nnpmy never commences business — 
Palnnr t Company Laji p iS’ 


85 (t) ^\ltho^t prejudice to the restrictions imposed by section 84, 

_ , , r j , of director who is 

Quahfication of director articles required to hold a specified share 

qualification, and who is not already qualified, to obtain bis qualification 
>7ithm two months after his appointment, or such shorter time as may be 
fixed by the articles 

(2) The office of director of a company shall be vacated if the director 
does not, within two months from the date of bis appointment, or within 
such shorter time as may be fixed by the articles, obtain his qualification, 
or if after the expiration of Such period or shorter lime he ctases at any time 
to hold his qualification , and a person vacating office under this section 
shall be incapable of being reappointed director of ihe company until he 


r lime, any unqualified 
- j w,. to a fine not exceeding 

fifty rupees for every day between the expiration of the said period or shorter 
time and the last day on which it is proved that he acted as a director. 

Object. — Ihe qualification is ^ej order to give the director nrrsnml interest 
m the unf" ’ *• ’ " pves \he 

requisite qi • • ■ (,q,on 

’ ■ tor, the 

laiiuie on .^catehis 

office {igoi/ 2 r^. u 5C9 , see also 23 Ind Cas 748 

86. The acts of a director shall be valid notwithstanding any defect that 
way afterwards be ducoseted m his annomiTiPr.^ 
Validiiy of acis of directors or qualification ; Provided that noihinrm thif 
section shall be deemed to give validity to acts done by a director after thi» 
appointment of such director has been shown to be msalid. ® 

Notes— A diiccior must be a ^son. who has been duly appointed 

Can 7 Ch D. 135 Cut die effect of this section IS uherg a person IS aUoHcd m 

ecu Vol I— »3S 
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act as a director even where he has no nghl lo do so» persons dealing with such 
directors will not be bound to inquire into thcir anihorily to act and the company 
Will be as mucli bound as though they were validly appointed directors 

County Life Aisurance (1870} 5 
K B 514— Vide St/eM p 364 
directors (i8g8) i Ch 6 , 
■ , he company also is eniitUd to 

rues 8 <2 B. P 685 , 6i L. 
• acts done a/ier all the patties 

knew of the defect 75 L T 483 , 66 L T 4U » (1867) 2 Ch jgi » 6^ L T 4*3 
The end and criminal liabilities of de facto and He jure directors are the same 
Gibson V Barton L li to Q B 322 , Rex v La^jca, (tgos) * * ^ 8 541 > ^ 

and Dixson s Cast (1880) 14 Cb D 660, Ntuf Par Consolt (1858) i Q B 573 j 
see also A I R 1031 Ranc 54 . A I R I93*. Rang *39 , . „ . , , . 

Vide also 36 A 412 , lolnd Cas 748, 29 Ind Cas 567 , lolnd Cas 515 , 125 
Ind Cas 419 , 130 Ind Cis 843 , 116 Ind Cas 734 , 109 lad Cm 662 , 101 ind 
Cas 568 

87 (1) Eiery company ihail keep at its registered oflSce a register contaio 

JD2 ibe names and addresses and the occupations 
List of directors to be sent to directors, and file with the registrar a copy 

registrar thereof, and from time to time file with the 

registrar notice of any change among its directors or managers k ii k» 

(a) If default ts made in complying with this section, the company saaU t» 
liable to 1 fine not exceeding fifty rupees for every day during wh/ch the 
continues , and every officer of the company, who knowingly and wilwhy 
authorises oc permits the default, shall be liable to the Ule penalty 


as required by il is sec ion Notwithstanding tii« provisions of th s section ihe 
appoimmeiu of a d rector s Agement of the 

company aid it would hardly ders were cOm 

pelleJ to search the tegsK person who was 

perm tied 10 act as 1 d 01 ^ v 3^ was also its 

dtrecror dejurt Pa tumjee v Jf // 1 /cOr 37 Bom U R I 2 i 8 =gi Ind Cas au 
Corapinydoesnoicommi ofTcnce bj noi fifmg^nol ce of changes among directors 


Form of couiracis . Contracts qq behalf of a company mav 

be made as follows (that is to sqy) — ’ 

it) any contract which, if made between private persons, ssould be by 
aw required to be m writmg, singed by ,he parties to he chargea 
Iherewiih. may be made on heiniv ft writing 

. » .s oc implied, 

.W u 1 u , by law 

be valid aUbougb made by parol only, and not reduced into writing 
may be made by paroi on behalf ofihe company by any person 
acting under its authority express or jcnplted, and may m the same 
manner be varied or discharged 

(2) AUcoairacts made according to thissection shall ho eflectual m law. 
and shall bind the company and it» successors and all other patues thereto, 
their hcirS, or legal reprcsenfaCttes, a* the case may he 
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Notes — A contract entered into by the promoters of a company prior to 
Its incorporation is rot binding on the company , nor can a company ratify or 
adopt such a contract , it may enter into a new contract embodying the terms of 


the person nith whom that contract was entered into 68 Ind Cas 787 Ganesh 
' j R 190s 

• implied 

still less 

' his own 

) Once 
ixed by a 
er ihose 

’ I Ch 656 28 Ind Cas 847 Where an agent 

the company but the same was ratified 
Held, that any defect in ihe convening of the 
Its ratification invalid 1981 A L J 1038= 

134 Ind Cas 244 


89 . A bill of exchange hundt or promissory note shall be deemed 
Bills of exchange and prom, “> I*™ nude, drawn, aocepted or endorsed 
ssory notes *^00 behalf of a company if made, drawn, 

accepted or endorsed m the name of, or by 
on behalf or on account of the company by any person acting under its 
authority express or implied 


Not 
said 
6ih Ed 

one of c J 

It really purport it so t Company 

the bill or note may not ion of the 

instrument the bill or any will be 

liable on It and not the individuals whose names are on it unless ihe bill or note 
IS the bill or note of both On the other band if on the true construction oHhe 
bill or note K 18 not the bill or note of the company, (he persons whose names are 
upon It will be liable upon it, whether they intended to be so or not ' Therefore it 
ts of the utmost imponanct that the name of a person or firm to be charged upon 
a negotiable document should be clearly stated on the face or back of the document, 
so that the responsib hiy is made plain and can bo instantly recognised as the docu 
ment passes from hand to hand Per Lord Buckmnter\n Finn of Sadasukjankt 
Dasv Kiskan Perilled 46 I A 33— 46C 663=230 W N 937=350 Ind Cas 216 
(PC) It IS not sufficient that the principal s name should be in some way disclosed 
It must be disclosed in such a way that on any fair interpretation of the instrument 
his name is the real name of the person liable upon the bill 89 Ind Cas 328 
When a person 15 not specifically auihonzed cither as a managing agent or other 
wise to execute or make a promissory note in his own name so as lo bind the com 
pany the company will not be liable AIR 1930 All 778 The ignorance of the 
Manager of the Dank of the terms of the Articles of Association does not affect this 
power to make a transfer of negotiable instrument 80 Ind Cas 74i = A I R 1924 
(Lah ) 462 


90 A company may, b) , empower any 

Execution of deeds abroid ■ cTe“ute°LS? 

on Its behalf in any place not situate in Bntisii India , and every deed signed 
by such attorney, on behalf of the company, and under his seal where sealmg 
IS required, shall bind the company, and have the same effect as if it were 
under its common seal 


Notes — Under this section ihc company can authotisc any |crson, as ihe 
attorney of the company, to execute, under his seal, deeds outs He Uniish India. — 
Vtilt 1 aimer*! Com^an^ Lara f> 259. 



TUB INDIAN COMi>ANI£S ACT 


[S. 91A 


91. fi) A company whose objects require or comprise the tmnsactjori 
„ , , of business bevond the limits of British India 

Twer for company j aulhorised by its articles, have for use 

oiScal seal for „se abroad 

in BnUsh India, an official seal, which sliaU be a facsimile of th^ common sea) 
of the company, with the addition on Its face of the name of every territory, 
district or place where it is to he used ^ , 

(a) A company having such an official se 
common seal, authorise any person appointed for 

district or place not situate m British India _ _ » ' ,1 * 

other dot-oment to which the company is parly m that teiritory, oisma 
or place ^ ^ i 

(3) The author 
person dealing wi 

in the instrument ( . _ , . , .u ,,»« 

then until notice of the revocation or determination of the? agent’s auihorny naa 

been giien to the person dealing with him. ria- fi,e 

U) The person afSxing arry such official sell shall, by mlting mller Dis 
hand, on the deed or other document to which the seal is affined, cert y 
date and nlace of affixing the same « , . « 

(SJ A deed or other document to which an official seal is duly affixed 
bind the company as if it had been soiled with the coixioion seal ® 
company 

Notes —Besides us common seal a company may under fins sechon, obtim 
power lo ln\i. in official seal for use abroad — /’a/wc^'r CO'itfimj/ Luv) y *59, 

“Bl A* (i) Every director who is directly or mdirecUy concerned or intetes* 
ted m any contr 
Disciflsuie of aueresi by by or on behalf < 
director nature of bis inU 

tors It which the contract or arrangement is d 

eMsia or in any other case at the first meeting of the directors after the 
acquisition u' his intcres: or the making of the contract Or arrangement ; 

Provide 1 that 1 genetal notice that a dijector 1$ a raeinber of any specified 
firm or Lcimpany ind 11 to be regarded as interested >n my subsequent transac 
tion \fiib <uch dm >t company smfl as regards any such transaction be 
sufficient disclosmt wiUnn the meaning of this subsection, and after such 
general notice it shall n ->1 be necessary to give any speciai notice relating to 
any pirtitular transactijii with such firm or compmy 

rv) Every d.recior »l,o CO ittavcilcs the ptovisvorB oS sub Section ft) stall 
be liable 10 a fine not exceeding one thousand rupees 

Notes-The fcnerjl priociple is tint noonc «IiO Ins a duly lo perfomi shill 
oootos vnih h,s dull, aod to 
must not niita profit by Ijis trust oa Trust ptge aio So director 

cannot cater mio a contract »iih the compan, for ptofit for hjmself The 
directors of a company nteajeals of a ersugatsy and itusiecs for the shareholders 
ot Uie powers commined ro them Zucklty, glA Ed p gag The anicles of an 
association provided lliai the company shall only be bound i( lito oUhe directors 
exercise authoriiv .onstilrp • 

wh . ■ • 


in lU iQUCii as mere was, in Jaw and m (act onlj one diiccior acting on behalf 
of ihc company, ihc other bem^ locapacuited by his jnicrcsi from icung m iht 
particular mailers that were discussed V Roma htry The Madrat Tt/mt, 

J 3 Ia<L CiS 35'3*»^3 'f 9^i A director's sub pirtncfshin uilh oilicr party la 
-i-.-t. ... . . . j 1929 Mad 3S3« 


contract is inicrest iq contract which should be discJoicJ 


* Seciionj^iA to 91D have been iDscrtcdhy Act ii of 1914 
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that of husband and 
that It miy reasona 


91 B.* (x) No director shall, as a director, vote on any contract or 
arrangement in winch he is either directly or 
indirectly concerned or interested ; and i£ he 
does so vote, his vote shall not be counted . 
Provided that the directors or any of them may vote on any contract of 
. . ay suffer 


Prohibition of voting by inter- 
ested director 


■ . j • . ^ ^ shall be 

liable to a &ne not exceeding one thousand rupees 

*'{3) Ihis section shall not apply to a private company ’’ t 

Notes — There is almost tntariably a more or less stringent ctiusc as to the 
office of a director being vacaied«if he IS concerned in or participates in profits of 
contracts wth the company, though such \ clause has a saving to the effect that 
It shall not apply if he discloses his interest, meaning the exact nature of the 
interest Alercantilt Credit v Cotentan, L R 6 H L 189) to 

bis co-directors or if be is only interested as a member of another 
company, in which latter case he will have only to disclose the fhet of his 
membership [Costa v Foruood. (igoi) 1 Ch 746] The provision usually 
adds that he must not vote SOehePs Company Lnu p 359 Under sub 
section (s) any director who contravenes with the provisions of sub section 
(l) shall be liable to a fine but non-observance will not forfeit his office as 
director *' •• 

case his V 

662 , see 4 • > 

not prcvei _ u « 

of the company (1887) 12 A C $^9 , 40 Cb D 135 

Frovisica —Usually a director is expressly allowed to vote on question of 
security to be given to him in respect of debts of the company for which he 13 
liable— 5 //r/r/ p 339 


910 * Where a company enters into a contract for the appointment of 
^ , , a manager of the company m which contract 

cSISra'”. aTptn-s'a “V <i«ec.o< ot *= coa.pa„, . or .o- 

manager ^ directly concerned or interested, of varies 

any such existing contract, the company shall 
send an abstract of the terms of such contract or variation, as the case may 
be, together with a memorandum clearly indicating the nature of the interest 
of the director in such contract, or m surJb. variaJxon^ to evetv member ^ and 
the contract shall be open to the inspection of any member at the registered 
office of the company 


^2) If a company makes default in complying with the requirements of sub 
section (i), It shall be liable to a fine not exceeding one thousand rupees ; and 
every officer of Uie company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty 


91 D* (i) Every manager or other agent of a company other than a 

,, , private company who enters into a contract for 

pa»“m'-hicVcomp"„y°L‘u.'- “ "" U.= company m «h.ch con.ract 

disclosed principal company is an unduclosed principal shall, 

at the time of entering into the contract, make a 
memorandum in writing of the term of the contract, and specify therein the 
person with whom it has been made 


* Vide foot note under section 91 A 
t Sub secuon (3) has been inserted by Act 43 of 1920 
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91,(1) A company whose objects require or comprise the transaction 
of business beiond the iimits of British India 
ro»cr for company to Mve j aollior'scd by tls art.cles, bate for use 

officnJ sen for use abroad “ s„„ale 

in British India, an otlicial seal, which shall he a facsimile of the common seal 
of the companj, >Tiih the addition on Its face of the name of every territory, 
district or place where it is to be used 

(3) A company having such an otBcial seal may, by writing 

common seal, authorise any person appointed for the purpose in any tern y. 

district or place not situate m British India to af5* ihe same to any 
other document to which the company is patty m that tern ory, 
or place > . 1 g company and any 

(3) Ihe authority I r,f any) mentioned 

oeison dealing with Hhere mentioned, 

in the instrument coni ^ . A 

U\en until notice of the revocation or determination of the agents aulbo y 

hand? ™ ihc ch Iha seal 1/ affisrf, cell.!, te 

date and place of affixing the sinie , . j , chall 

(5) A di.ed or other document to which an official seal is duly ffi 
bmd the company as U it had been sealed with the common seal 
company 

Notes— Besides us common seal a company rosy under this s*ciion o tvn 
power to have an oHic al seal for use abroad -^P timet* f Co>ipi»y isj* p * 5 '? 

■ 91 A" (t) Every direcwr who is direclly or indireclly concenieii or 

led in any contract or arrangement entered into 
I^isclosure of luiercsi by ( ' 

director , 


tots at which the contract or 

exisw or in any other case at me nrst iiiceung tn no - - ■* - 
acquuuion of his interest or the maLing of the contract or arrangement 

Provided that a v,eneral notice that a director is a member of any speemed 
firm Or company and is to be regarded as interested in my subsequent transac 
tion With such firm or company shall as regards any such transaction be 
sofficieot disclosuK within the meaning of this subsection, and after such 
general notice u shall not bo necessary to give any special notice relating to 
any particular transaction with such firm or company 

(a) Every director who contravenes the provisions of sub section (i) shall 
be liable to a fine not exceeding one thousand rupees 

Notes— The general priociple ts that no one who Ins a duly to perform shall 
place himself in a situauon m which his interest conflicts with his duty and he 
must not mahe profit by his trust Le^ti* m Trust page jio So i director 
cannot enter into a contract with the companj lor profit for himselC The 
dweetors of a company are agents of a company and trustees for ihe shareholders 
of the powers committed to ibcm BuckUy gfh Bd p 939 The articles of an 
association provided that the company shall only be bound if i«o of the directors 
exercise authority, consider its interests and act on its behalf At a meeting m 
wh ch only two directors were present oie of the directors present was appointed 
as Managing Director and co-edno ’ 
the appointment was not made 
in as much as there was, in Jaw 
of the company the other being 11 
particular matters that were disci 

32 Ind Cas 350== 33 M 991 A directors sub partnership luih other party 10 
contract is interest in contract which should be disclosed AIR 1929 Mad 353= 


♦ Sections 91A to 91D have been inserted by Act ti of 1914 
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iitind Cas 4S6 Even mere relationship of ilie direcior as that of husband and 
wife or father and son, IS inierest if the circumstances are such that it may reasona 
bly be regarded as affectfng the director s mina Ibid 


Prohibition ofvolingby inter 
esled director 


9 IB* (i) No director shall, as a dtrector, vote on any contract or 
arrangement in which he is either directly or 
indirectly concerned or interested , and if he 
does so vote, his vote shall not be counted 
Provided that the directors or any of them may vote on any contract of 
indemnity against any loss which they or any one or more of them may sufier 
by reason of becoming or being sureties or surety for the company 

(2) Every director who contravenes the provision of sub-section (i) shall be 
liable to a fine not exceeding one thousand rupees 

‘(3) Phis section shall not apply to a private company ’’ t 


Notes — ^There is almost invariably a more or less stringent clause as to the 
office of a director being vacated if he IS concerned in or participates in profits of 
contracts with ihe company, ihough such a clause has a saving to the effect tint 
It shall not apply if he discloses bis interest, meaning the exact nature of the 
interest {Inififnal MttcanltU Credit v Coteman, L R 6 H L 1S9) to 
his co-directors or if he is only interested as a member of another 
company in which latter case he will have only to disclose tl e fact of his 
membership [Costa v Forwood (1901) 1 Ch 746] The provision usually 
adds that he must not vote SOebel s Conpany I lui ^ 359 Under sub 
section (2) any director who contravenes w ih the provisions of sub section 
(i) shall be I abfe to 
director Cf hipetnl 
case his vote will not b 

662 see also s'* Iiid was .vj ^ yw.kwji .. 

not prevent a director from cxccrsing^his vote on such matters at a general meeting 

of the company (1SS7) 12 C 589 40 Ch D 135 


Provision — Usually a director is expressly allowed to vote on question of 
security to be given to him in respect of debts of (he company for which he is 
liable— p 359 


91C* Where a company enters into a contract for the appointment of 
, , a manager of the company in which contract 

manager directly concerned or interested, or vanes 

any such existing contract, the company shall 
send an abstract of the terms of such contract or variation, as the case nny 
be, together with a memorandum clearly indicating the nature of the interest 
of the director in such contract, or in such variation, to every member , and 
the contract shall be open to the inspection of any member at the registered 
office of the company 


^2) If a company makes default in complying with the requirements of sub 
section (i) it shall be liable to a fine not exceeding one thousand rupees , and 
every rfheer of the company who knowingly and wilfully authorises or permits 
the default shall be liable to the like penalty 


91D* (i) Every manager or other agent of a company other than a 

„ . , . /• . private company who enters into a contract for 

Contracts y agen 0 con behalf of the company in which contract 

USsed pnncipil’^ ^ company is aa uaduclosed principal shall, 

at the time of entering into the contract, make a 
memorandum in w riling of the tetm ol the contract, and specify therein the 
person with whom it has been made 


* Vide foot note under secitoa gi A 
t bub section (3) has been inserted by \ct 42 of 1920 
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(2) E>ery such manager or other agent shall forthwith deliver the memoran- 
dum aforesaid to the company and such memorandum shall be filed m the office 
of the company, and laid before the directors at the next directors’ meeting. 

(j) }[ any such manager or other agent makes default m complying 
with the requirements of this section— 

(«) the contract shall, at the option of the company be void as against 
the company; and 

(b) such manager or other agent shall be liable to a fine not exceedmg 
two hundred rupees.” 

J*rosj^e/us 

92 fi) Every prospectut issued by or on behalf of a company or m 
r- 1 e relation 10 anv intended company shall be 

F.lmg of prospeems S, and that ^date shall, unless^ the contrary 

be proved, bo taken as the date of publication of the prospectus 

(2) A copy of every such prospectus, signed by every person who is named 

•herein a? a director or proposed director of the company, or by his agent 

siration with the registration or 
rospectus shall be issued until 

C 3 j The registrar shall not regi^er any prospccuts unless it is dated, and 
the copy Uiereof signed, in manner required by this section 

\ 4 ) Every prospectus shall state on the face 0/ it that a copy has been filed 
for registration as required by ibis section . 

(0 Jf e prospectus IS issued without a copy thereof being so fifed, the com* 
u ”'1 person who is knowinly a parly to the issue of the prospectus, 

sbail be Jnble to a fine nor exceeding fifty rupees for every day from the date 
of the issue of the prospectus until a copy thereof is so filed 

Notes -- rive oluftci of tin* seciioit would ippevr 10 be twofold Ic ties a 
.1° K«0‘vlecige of die fact ihai ihe prosnecius has been issued on a particular 
aale, so cn4t ive cannot s-iy he never heard of ihe prospectus or ihat cerraia mis 
pectus never came (o ins kaovviedge until after ihe issue of 
ne prospccius it provides ibat a ropy of the prospectus shall always be available 
T v"* ^ pobi.euy lo the affairs of ihe company-^/w^^/ p 

Cas 5 ® '' ‘^“Py oi prospectus is an offence 29 C W N 523*88 Ind 

Specific requ remen s is to (i) Every prospectus issued by or on 

particulars of piospec!u« behalf of a company, or by or on behalf of any 

.n the fo,nn,.on of .he compaSrS!.lTs,a,"_" or ,nte,«ed 

(«) 

ascriptions and 

■ * ares subscribed 

rs of manage 
extent of the 

uitu * • company ; 

(^) the number of shares (if any) fixed bv the iriinW .1. . 

or proposed 

(d) ■ ■ if any) , and 

. y proceed lo 

orroteeqSSo} 

^ai« the amount Offered for subscription on each previous allot- 
rn^t made vvnhin the two precedme years, and the amount 
actually alloUed, and the amoimt (if any) paid on the shares so 
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(cj the number and amount of shares and debentures which within the 
two preceding years ba^ebeen issued, or agreed to be issued, as 
fully or partly paid up otherwise than in cash, and m the latter 
case the extent to which they ate so paid up, and either case the 
consideration for which those shares or debentures have been 
issued or agreed to be issued , and 

(/) the names and addresses of the vendors of any property purchased 
or acquired by the company, or proposed so to be purchased or 
acquired, whicli is to be paid for wholly or partly out of the 
proceeds of the issue offered for subscription by the prospectus, 
or the purchase or acquisition of which has not been completed 
at the date of issue of the prospectus, and the amount payable in 
cash shares or debentures to the vendor, and where there is more 
than one separate vendor or the company ts a sub purchaser, the 
amount so payable to tach vendor Provided that where the 
vendors or any of them are a firm the members of the firm shall 
not be treated as separate vendors , and 

C^) the amount (if any) paid or payable as purchase money in cash, shares 
or debentures, for any su^ properly as aforesaid, specifying the 

W as 

ring 

or agreeing to procure subscriptions for any shares in or deben 
tuies of the company or the rale of any such commission pro 
vided that it shall not be necessary to st'ite ihe commission 
payable to sub-under writers and 

(») the am 

(^) the am be paid 

to a. ; r • 

(/) the dates of, and parties to, every material contract and a reasonable 
time and place at which any roaienal contract or a copy thereof 
miy be inspected Provided that this requirement shall not 
apply to a contract entered into m the ordinary course of the 
business carried on or intended to be carried on by the com 
pany, or to any contract entered into more than two years two 
years before the date of issue of the prospectus, and 

(m ) the names and addresses of the auditors (if any) of the company , 

and 

(n) full particulars of the nature and extent tf the interest ( if any ) of 

every director in the promotion of, or in the property proposed to 
be acquired by, the company, or, where the interest of such a 
director consists in being a partner m a firm the nature and extent 
of the interest of the firm, with a statemermt of all sums paid or 
agreed to be paid to him or to the firm in cash or shares or 
otherwise by any person either to induce him to become, or to 
qualify him as, a director, or otherwise for services rendered by 
him or by the firm in connection with the promotion or formation 
of the company , and 

( 0 ) where the company is a company having shares of more than one 
class, the right of voting at meetings of the company conferred by 
the several clascs or shares respectively 

( 2 ) Where any such prospectus as ts mentioned in this section is published 
as a newspaper advertisement, it sbalinot be necessary in the advertisement to 
specify the contents of the memorandum, or the signatories thereto, and the 
number of shares subscribed for by them 
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(^) Tiijj stcijon shall nol apply *0 a circular or noucc inimng extsUng 
members or dclKuture-holders of a compati) {o subscribe cjibcr /or shares or 
for iltbtnlurts of ihe conipiny, whether with or uiUiouuho right to renounce 
in faiour of other persons. 

( 1 ) I tic requirements of ihw section as to the memorandum ami the 
qualiticauon, remuneration .anti the interut of directors, the names, dcserip- 
Hons and addresses of directors or proposed directors, and of managers or 
proj>oicd managers, and the amount or estimated amount of preliminary’ ce* 
ptnafs shall nut apply in the case of a prospectus isiucd more' than one year 
after the date at whieh the com|aan) IS entitled to commence business 

(5) Nothing m this section shall ItmU or dimmish any liability «hieh .any 
jx-rion may iiieur under the general law or this .\ct apart from this section. 

Sub-Olnuuo f —The object clcirly u to strip otC ilie musl— as Lori Dd / 
said— ivhicli oficn ennccils the real eciiJor, jiid 10 ^ct al the imih of wliois 
• id uhat aniouni of profit he or iiic 

. • capense of the company Dm 

I • js one thing, aud us operation is 
, j _ . _ . « rraiicd by il , die unscrupulous 

ihrcctor iin easily comply \kiift ihe teller, and jci, by a mulnpliciiy 0/ ucnils 
n<iuiry iij\ iJifow dust in il»e eyes of iii*cslor» — /'i/w/j Compufy / la* 
p \ii u» Nr eiuiioi «hc appomiinent of Direcior or contest a 

i> re i ir » 1 1 )i > 1 v to act oil behalf of ihe comjHtiy \iliPfC ihe coniMuy has 
reeOj.msel t |cr»o) (o he a diiector (hr a long umc. without repudutmg Ins acis 
on any >iiii,le ix t>i m 31 ind Cts J9> 

Olaitso (3y — v\ circuhi o( tthieli a few copies arc priniel or lypcwriiien, and 
vth b la only to die dire tors and few other persons for disinbunoii amoin; 

{ ei»o i il filen l« <loea not < xiic h (liiii iliis sect on v ( 7 /iisV r, fl 9 ’ 34 ) ^ 

ria a'o \ Loiiibinfl tn xnUunt M intltf (1907) SJ T L K 

I 111 t Ch r > 


Olnudo 6 —Vo pennliy s impose I for non compliance with the section, and 
the inferen e »eciti» 10 l»e ihai a la one aKi,rie*e 1 by die ne*,leci of the siatiilory 
duly has I 1 K^t of u on for {<nn,.c» iKiinst ihe director* or proinoiers or other 
yteisoiis bJe fir die iie^levi — / itmtr si.o-m >»t / > i iiiirtk v .Vrf*’ 

rrr// 1 1 % D ^41 lU y\ \ftntritt (iSvlJ) \ C 34S »/«/«*// i///j \ 

{"iS \ {. ; 4 » Udidrit I 0 It , Jho/tt*>}n\ 

Ccniu f (!'' \ 44 


9 V i ir t) c ] ury >> uf >u itoii Pj tatry person shall be deemed to bo a 
Men nx 01 Vt I , vendor uho has cnten.d into any contract, 
scLiion 0 ibsolute ot vondinoTtai, for the sale or purchase 

or for any option of purchase, of any properly 
to bo aujuired by the company in any cast) where— * v v > 

(.)) Ihe purdnse-nioney u not full, pjiJ at the Jata of issue of the 
litospectua. 


(>) the purchiso niont, is to be ptij or salnfiij ithully or m pan out of 
llio proeet Js of the issue oiTeroJ for su!)s,,rintwn bv llie pros 
pectus , or • ^ I 

(r) the contract dciKnds for m aalidiiy or fulfilment on the result of 
that issue 


Notea— Very wide me-aning as i.»cn 10 the word i endot*— /' lArtrr’# C'iMtxtxy 
L w p 346. 

95 Where any of the properly to be acquired by the company ts to be 

Application of section 93 to V ‘^i 

the case of nropeny nbeii on “pc^ton aendor * included the les>or. and the 
expression puridiaae money'’ t«duJ<.d the consi 
deration for the Ic ise, and the expression ''sub 
purchaser" mckiUd a sub lessee 

Notoa —This corresponds to clause (3) of section 81 of ihe I ugUsh .Ut 
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96 Any condition requiring or binding any applicant for shares or 

, , j . , j debentures to waive compliance with any require* 

n.-tsofsec..o„93 or pWon.ng to /ffect^tm 
With notice of any contract, document or matter 
not specifically referred to in the prospectus, shall be void 

97 In the event of non compliance with any of the requirements of 

. . section 93t a director or other person responsible 

o, ^ reason of the non compliance, if he proves 

that— 


(a) as regards any matter not disclosed, he was not cognisant thereof, or 

(b) the non-compliance arose from an honest mistake of fact on his part 
Provided that, in the event of non compliance with the requirements con 

tamed m clause (m) of sub section (i) of section 93, no such director or other 
person shall incur any liability in respect of the non compliance unless 
It be proved that he had knowledge of the matters not disclosed 

98 . (x) A company which does not issue a prospectus on or with 
Obligations of companies reference to its formation shall not allot any 
where no prospectus is of its shares or debentures unless before the 
issued first allotment of either shares or debentures 

there has been filled with the registrar a statement m lieu of prospectus 
signed by e>ery person who is named therein as a director or a propo»ed 
director of the company or by his agent autbonsed in writing m the 
form and containing the particulars set oit in the Second S hedule 


(2) This section shall not apply to a private company or to 3 com 
pany which has alloted any shares or debentures before the commencement 
of this Act or, m so far as it relates to the allotment of shares to a com 
pany limited by guarantee and not having a share capital. 


Notes— The Registrar wiU not file a statement m leu of a prospectus unless 
every pome m such form is dealt with either by a dcrinite affirmative statement or 
by a negative statement and he IS bound m this case to see the statute is complied 
p 219 A scheme uas sec on foot to purchase a cotton mill as a going 
concern at an excessive price and to promote a compaiw greatly overcapitalised, 
to which It was to be sold at a profit to the promoters One of the promoters miro 
duced the scheme to the respondent Lewis, and induced him to provide ^^30000 
in cash for which he was to receive ^^30000 in debentures and 95 000 £1 shares, 
20 000 of which were to go to the promoter who introduced the matter to him The 
allotment of shares and debentures was made to the respondent on the day on 
which the company was registered but before the registration and at that time no 

(1) (=*lhi5 section) of the English Companies Act Held that the respondent was 
liable as a promoter Jubilee Colton Mills v Lewis, (1924) A C 958 The state 
ment is also open to inspection (i9<4) > Ch 390 The requirements of the section 
arc satisfied by the mere filing of the staicmeut {1914) i Ch 390 

99 A company shall not at any time, 
vary the terms of a contract referred to in the 
prospectus or statement in lieu of prospectus, 
except subject to the approval of the company 10 
general meeting 

Notes— A company cannot previously to us statutory meeting alter the terms 

of a contract referred to in a prospectus or statemeni m heu of a prospectus eacent 

subject to the approval of the statutory meeting Shtbtl^ 330 ^ 


Restriction on alteiat'on of 
terms mentioned in prospectus 
or statement in lieu of prospec 


100 (i) Where a prospectus invites persons to subscribe for shares 

Liabdity for statements ™ debentures of a company, every person 

in prospectus who is a director of the company at the 

time of the issue of the prospectus, and every person who has authorised 
C C H Vol I— 13b 
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the n^Biing <?f himself and is named w the prospectus as a director or as 
havif^g, agreed to becorao a director either immediately or after an interval 
pf time, and every promoter of the company, and every person who has 
authorise4 Uie issue of the prospectus, shall be liable to pay compensation 
to all persons who sufa*cribo for any shares or dehsntures on the (nth of 
the prospectus for alllossoc damage th^ may have sustained by reason of 
any misleading or untrue statement therctrt, or m any report or memoran 
dum appealing on the face thereof, or by reference incorporated therein, 
or issued IbeTcvmh, unless it is proved — 

(n) with respect to every misleadiog or untrue statement not 
purporting to be made on the attihonty of an expert 
OT of a public official document or statement, that he had reasons 
ble ground to believe aiid did up to the timeoftbo allotment of 
the shares or debentures, as the case may be believe that the stale 
ment fairly represented the facts or was true 

(b) with respect to every misleading or untrue statement purporting to 

be a statement by or contained in what purports to be a copy of or 
extract from a report or valuation of an expert, that it fairly repre 
senied the siaiement, or was a correct and fair copy of or extract 
from ihe report or valuation Provided that the director, person 
named ns director, pioa7ot€r or person who authorised the issue 
°f the prospectus shall be liable to pay compensation as aforesaid 
tf it 13 proved that^he bad no reasonable ground to believe that 
the person maVmg the statement, report or valuation was 
competent to make it 

(c) With respect to misleading or untrue statement purporting to he a 

staicmeni made by an official person or contained in what par 
ports to be a copy of or extract from a public official document, 
that It was a correct and fair representation of the statement or 
copy of or extract from the document , 
or unless it « proved— 

(0 vhat having consented to become a director of the company ha with 
drew his consent before ihe issue of the prospectus, and that it 
was issued wjtho if h s ainho itv oT consent , or 
Cri) bis knowledge or consent and 

be forthwith gave a reasonable 
-out his knowledge or consent > 


(tti) that, after the wsue of the prospectus and before allotment there- 
under he on beciming aware of any misleading or untrue state 
ment therein, withdrew ha consent thereto, and gave reasonable 
public notice of the withdrawal and of the reason therefor 
( 2 ) Where a cquipany existing at the commencement of this Act has 
is^ed shares or debentures and for the purpose of obtaining further capital bv 
subscriptions for shares or debentures issues a prospectus, a director shall not 
be liable m respect of any statement tberem unless he has authorised the issue 
of the prospectus or has adopted or ratified it 


( 3 ) Where the prospectus contains the name of a person as a director of 
the company, or as having agreed to become a director thereof, and he has 
not consented to become a director, or has withdrawn his consent before the 
issue of the prospectus and has not authorised or consented to (he issue there 
of, the directors of the company except any without whose knowledge or 
consent the prospectus was issued, and any other pe«on who authorised the 
issue thereof, shall be liable to indenunfy the person named as aforesaid 
against all damages, costs and expenses to which he may be made liable by 
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reason of his name having been inserted in the prospectus, or in defending 
himself against any suit or legal proceedings brought against him in respect 
thereof 

(4) Every person who, by reason of his being a director or named as a 
director, or as having agreed to become a director, or of his having authorised 
the issue of the prospectus, becomes liable to make any payment under this 
section, may recover contribution, as in cases of contract, from any other 
person who, if sued separately would have been liable to make the same 
payment, unless the person who has become so liable was, and that other person 
was not, guiUy of fraudulent misrepresentation. 

(5) For the purposes of this section— 

(rt) the expression “promoter” means a promoter who was a party to the 
preparation of the prospectus, or the portion thereof containing the 
misleading or untrue statement, but does not include any person 
by reason of bis acting in a professional capacity for persons enga* 
ged in procuring the formation of the company ; 

(^) the expression “expert’’ includes engineer, valuer, accountant and any 
other person whose profession gives authority to a statement made 
by him 

Notes — A propcctus set forth that the company had been formed for the pur- 
pose ofacquinng a concession to work and sell rubber in a certain district, and inter 
stated, ‘L reports as follow* * and th*n quoted the report L s name had been 
already mentioned as a director oi the company The prospectus aUo stated tbait 
the statements m it were based mainly upon Ls report and further stated that no 
portion of the price would be paid uniil the director* receive! an independent report 
substantially confirtmns L s report A share holder in the company brought an 
action to have lus name taken off the register, averring that ihe statements quoted 
m the report were untrue and that he had subscribed in reliance on their truth 
/frW that the averment was relevant J/arrv Rio Grande Rubber Estates, (1913) 
A C 853 Where a comptny issues a prospectus inviimg applications for shares 
on the faith of a statement of fact expressly based on the bona ftdt report 

of an expert the accuracy of those statements \% firma fade the basis of the contract 
If the company doss not intend to contract on that basis, it must dissociate itself 
from the report in such clear and unambiguous terms as to warn intending applicants 
that It does not vouch for the accuracy of the report or any statement based thereon 
Otherwise, if the report proves to be inaccurate any material inaccuracy m the 
company's statements, though based thereon, will be a ground for rcassion In 
such a case, calculations of future profits based on the dale of the report may 
amount to a material raisreprescatalion of fact In Re Paeaya Rubber, and Produce 
, ntioned in a prospectus retired 

meiu was not communicated to 
' f the shares would be entitled to 

• a refund of the moneys paid 


101 . (t) No allotment shall be made of any share capital of a company 
offered 10 the public for subscription, unless the 
Restriction as to all following conditions hate been complied with, 

namely — 

(<i) the amount (if any) fixed by the memorandum or articles and mined 
in the prospectus as the minimum subscription upon which the 
directors may proceed to allotment , or 

. * thole amount of the 

• the amount so fixed 

. ^ , has been paid o and 

received in cash by the company. 
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the p^n^jng of lijmsclf and js named m the prospectus as a director or as 
havjijg agreed to become a director either immediately or after an interval 
pf time, and every promoter of the company, and every person who has 
anthorised the issue of the prospectus, shall be liable to pay compensation 
to all persons who subscribe for any shares or debentures on the faith of 
the prospecius for all lessor damage they may have sustained by reason of 
any misle;^ding or untrue statement therein, or in any report or memoran 
dum appearing on the face thereof, or by reference incorporated therein, 
or issued thetewith, unless it is proved— 

(a) with respect to every misleading Or untrue statement not 

purporting to be made on the authority of an expert 
or of a public ofHcial document or statement, that he had reasona 
ble ground to believe and did uP to the time of the allotment of 
the shares or debentures, as the case may be believe that the state 
ment fairly represented the facts or was true 

(b) with respect to every misleading or untrue statement purporting to 

be a statement by or contained jn what purports to be a copy ot or 
extraci from a report ot valuation of an expert, that it fairly repre 
sented the statement, or was a correct and fair extract 

from the report or valuation Provided that the director, person 
narned as director, promoter or person who authorised the issue 
of the prospectus shall be liable to pay compensation as aforesaid 
if It is proved that^he bad no reasonable ground to believe that 
the parson making the statement, report or valuation was 
competent to make it 

(e) w,th respdct to misleading or untrue statement purporting to be a 
suiement made by an ofScial person or contained in what put 
ports to be atopy of or extract from a public official document, 
that It was a correct and fair representation of the statement or 
copy of or extract from the document , 
ot unless it is proved— 

(») that having consented to become a director of the company he with- 
drew his consent before the issue of the prospectus, and that it 
consent , or 

/ W . his knowledge or consent and 

he forthwith gave a reasonable 
r~ - - -V- «dout his knowledge or consent , 

or * 

(i«) lhat, after the issue of the prospectus and before allotment there 
under, he on becjming aware of any misfeadmg or untrue state- 
ment therein, withdrew bn consent thereto, and gave reasonable 
public notice of the withdrawal and of the reason therefor 
( 2 ) Where a company existing at the commencement of this Act has 
iswed shares or debentures and for the purpose of obiavmng farther capital by 
subscriptions for shares or debentures issues a prospectus, a director shall not 
be liable in respect of any statement therein unless he has authorised the issue 
ol the prospectus or has adopted or taufied it 

( 3 ^ Where the prospecius contains the name of a person as a director of 
the company, or as having agreed to become a director thereof, and he has 
not Garmented to become a director, or has withdrawn his consent before the 
issue of the prospectus, and has not authorised or consented to the issue there 
of, the directors of the company except any without whose knowledge or 
consent the prospectus was issued, and any other person who authorised the 
issue thereof, shall be liable to indemnify the person named as aforesaid 
against all damages, costs and expenses to which he may be made liable by 
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reason of his name having been insetted in the prospectus, or m defending 
himseU against any suit 01 le^al proceeding^ brought against him m respect 
thereof 

(4) Every person who, by reason of fais being a director or named as a 
director, or as having agtetd to become a director, or of his having authorised 
the issue of the piospcctus, becomes liable to make any payment under this 
section, may recover contribimon> as in cases of contract, from any other 
person who, if sued sepatately would have been liable to make the same 
payment, unless the person who has become so liable was, and that other person 
was not, guilty of fraudulent misrepresentation. 

(5) For the purposes of this section — 

(fl) the expression “ptomotei*’ means a promoter who was a party to the 
preparation of the prospectus, or the portion thereof containing the 
misleading or untiue uaiement but does not include any person 
by reason of his acting m a professional capacity for persons enga- 
ged in procuring the formation of the company , 

{b) the expression "expert’’ includes engineer, valuer, accountant and any 
other person whose profession gives authority to a statement made 
by him 

Notes— A propectus set forth that the company had been formed lor the pur- 
pose of acquiring a cancesjioa to work and sell rubber m a ceruitti disinct. and tnter 
alta, stated, ‘b reports as follow* * and then quoted tbe report L » name had been 
already mentioned as a direciot ol tbe compauv Tbe prospectus also staled than 
the statements m it were based oiMoly upo i L s report an 1 further stated that no 
portion of the price would be paid uaol the director* received an independent report 
substanltally confirming L s report A share holder in ihe company brought an 


on the faiih of a 4 ona/irfesut«ment of fact expressly based on the ionu ft/it report 
of an expert, the accuracy of those statements is pnma facie the basis of tbe contmet 
If the 
from 
that 1 

Othei . , , 

'viH be a ground for recjssion fn 
• ’ niiiy 

in He Pacaya Rubber, and Produce 
i mentioned m a pro*pectus reiired 

, 51 ‘remcnt was not communiMte/J m 
the aWavtfts. oC shutes Utld that the allottee of the shasw wtyald be entiiV,a 
rescind the contract of allotment of sliares and claim a refund of ibe j 

by him A 1 R ,930 hUil 315-13, Ind Cas 193 '”‘’“'>5 Paid 


VI mem 

lOl. (0 No allotment shall be made of any share camtaJ nf 

Restneon a, ,0 alla.mcn, 

namely : — compned 

{a) tbe amount (it any) fiaed by the memorandum or a 

in the prospectus aa the mimmurn subscrrptmn i 
directors may proceed to allotment ; or ‘he 

(i) if no amount IS so fuel and named then ihe 

share capital so offered for subscription ^ ^ o'" ‘he 

has been subscribed, and the sum payable on aMhcarinn r i. 
and named or for the whole amount offered for subscrintiln^ t ® ^mount so fixed 
received in Cansh by the company. c'lpitorT, has been paid o and 
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(а) The amount so fixed and named and the whole amount aforesaid shall 
he reckoned oxcJu ne}y o! any iraoant piyMe otherwise than in cash, and w 
in this Act referred to as the minimum subscription 

(3) i he amount payable on application on each share shall not be less 
than five per cent of the nominal amount of the share 

(4) If the conditions aforesaid have not been complied with on the expiration 
of one hundred and twenty days after the first issue of the prospectus, all money 
received from applicants for shares shall be forthwith repaid to them 
interest and if any such money is not so repaid w«hm one hundred and tm y 
days after the is>ue of the prospectus, the directors of the company sna i 
jointly and severally liable to repay that money with interest at tne rt 
seven per cent per annum from the expiration of the one hundred and t 1 

day Provided that a director shall not he liable if he proves that the loss 0 
money was not due to any misconduct or negligence on hu part 

(5^ Any condition requiring or binding anji applicant for shares to waive 
compliance with any requirement of this section shall be void 

(б) This section, except sub section ( 3 ) thereof, shall not ^PP^y 

allotment of shares subsequent to the first allotment of shares oue 
public for subscription . 

( 7 ) In the case of the first allotmem of share capital 
company which does not isiue any invitation to the public to subscribe 
shares no allotment shall be made unless the minimum subscription Cthat is to 
say)— 

(a) the amount (ifany)fixed by the memorandum or articles and named 

in the statement in Ueu of prospectus as ibe minirouro subscription 
upon which the directors may proceed to allotment , or 
(d) if no amount IS So fixed and named the whole amount of the 

capital other than that issued or agreed to be issued a* fully 

Of partly paid up otherwise than in cash 

has been subscribed and an amoutt not Us* ihao five per cent of the niwinai 
amount of each share payable 11 cash has been paid to and received by the 
company 

(8) Sub aecuon (7) shall not apply to a private company or to a company 
which has allotted any shares or debentures before the commencement of this 
Act 

Noteg —Th s section appl es to a company s first allotmeat of shares offered 
to ihe pubic subserp on once the company has allotted shares offered for public 
subscription it will not fn makes a farther issue haie again to comply with tie 
section , not does the section touch or affect in any wa> (except by sub section 7) 
an aHotraent of shared not offered for pjbl c subserpuon e e offered to a limned 
circle of friends or relations Palmtrs Compant Law P laS The seclion 
except sub seciion (3) requnng the amount pivable on application to be not less 
than 5 per cent of the nominal amount o/eai* share does noi apply to anv allot 
mem of shares subsequent to the first allotment of shares o/fered lo the publ c 
foi subscription SUibttp aij ^ 

A person wbo has taken shares on the strength of an offer made before mcorpo 
ration of the company can not avail h mself of these piovisions 10 ivod his con 
tract Sit, u;eUv Combined Incandesun/ Ca {1(107)2^ T L R 482 Where the 

compipy has issued two pro peauses one ol vhich does and ihe other does not 
comply V th these provisions a person who has afem «h .. v.™ r v™ 


then ihe issue of the shares as lujly pad cannot be jusiified ji C L J 484'»34 
C W K 709=A I R '930 P C lyt^r^j/nd Cas 177 
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102 (i) An allotment made by *1 company to an applicant in contraven 
. , „ tion of the provisions o{ section loi shall be 

itect of irregular alloiment voidable at the instance of the applicant within 
one month after the holding of the statutory meeting of the company and 
not later and shill be so voidable notwithstanding that the company is in course 
of being wound up 

(3) If any director of a company knowingly contravenes or permits or 
authorises the contravention of anj of the provisions of section 101 with respect 
to allotment, he shall be liable to comoensate the company and the allottee 
respectively for any loss, damages or costs which the company or the allottee 
may have sustained or incurred thereby Provided that proceedings to recover 
any such loss, damages or costs shall not be commenced after the expiration 
of two years from the date of the allotment 


One month — It is not necessary (hat the actual proceeding should be common 
ced within ihe month — it is enough if notice of intention to avoid the alloiment 
IS given within the month — and proceedings are taken as soon as it is clear that 
the directors ol the company do not intend 10 remove the applicants name 
National Motor ATail Coach Co {1908) 3 Ch 228 


Voidable— After allotment the remedy under section 10 1 is gone and a com 
pany cannot avoid a wrongful allotment unless (he allottee demands that they shall 
do so Burtony Bejan (1908) 2 Ch 240 

Knowingly — Knowingly signifies knowledge of facts and not of the law 
Knonledge after allotment IS not enough Burtons Bet \n (1908) 3 Ch 240 

Compensation —The amount of such coinpensaion will probably not be 
limited to the amount by which die shares appl ed for fall short of the minimum 
subscription Datlj EvenU Co, Tunes Newspaper snd Afureh, 1911 cited in 
Stieiei p 324 

Invalid allotment —Vide 1 Lah L J 1 , 51 Ind Cas 812 Secretaries can 
allot shares if so empowered 26 Ind Cas 349W16M L T 538 If there is no 
valid delegation of the power of allotting shares to the managing director which 
power was reserved to the Doard of directors by the Articles of Assoiciation 
the shares cannot be validly alloied by him The applicant can revoke his apphea* 
tion for the allotment of any shares before any valid allotment or rectification by the 
Board of directors i Lah L J i 


Restrictions on 
ment of business 


. 103 (i) A company shall not commence any 

commence business or exercise any borrowing powers 
unless— 


(a) shares held subject to the payment of the whole amount thereof m 
cash have been allotted loan amount not less m the whole than 
the minimum subscription , and 

(^) every director of the company has paid to the company on each 
of the shares taken or contracted to be taken by him, and for 
which he is liable to pay in cash, a proportion equal to the 
proportion payable on application and allotment on the shares 
offered for public subscription or, in the case of a company 
which does not issue a prospectus inviting the public to subscribe 
for Its shares, on the shares payable in cash , and 
(c) there has been filed with the registrar a duly verified declaration by 
the secretary or one of the directors, in the prescribed form, 
that the aforesaid conditions have been cmplied with , and 
'd) in the case of a company which does not isaue a prospe lus inviting 
the public to subscribe for Its sharcv, there has been filed with the 
registrar a statement m heu of prospectus 
(2) 'Iho registrar shall, on the filing of a duly verified declaration 
in accordance with the provisions of this section certify that the company is 
entitled to commence business and that certificate shall be conclusive evidence 
that the company is so entitled 
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Provided that, m the case of a company which does not issue a prospectus 
inviting the public to subscribe fot its shares* the registrar shall not give such 
a certificate unless a statement m lieu of prospectus has been filed with him 
(J) Any contract made by a company before the date at which it is entitled 
to commence business shall be provisional only, and shall not be binding 
on the company until that date and on that date it shall become binding 
(■/) Nothing m this section shall prevent the simultaneous offer for 
subscription or allotment of any shares and debentures or ihe receipt of any 
money pa>able on ipphcalion for debentures 

(j) If any company commences business or exercises borrowing powers in 
contravention of this section, every person who is responsible for the contraven 
tion shall, without prejudice to any other liability be liable to a fine not exceed 
ing fne hundred rupees for every day during which the contravention continues 
, a private company, or to a com 

• his Act which does not t-sue a 
Its shares or, in so far as its pro 
^ j j — - by gurantee and not having i 


share capital 

Notes— If a statement M Iiftu of prospectus has been filed pursuant to 
;8 of ihe Compan c$ Act and the registrar has given a certificaie under suo s c 
(a) the company can proceed to allotment notv hstsfiJ 
contains mis statements and om sstons //» « B/j/r Open Jieiirth eutnate o 
Ltd (1914) I Cb 390 

104 (1) Whenever a company having a share capital makes any allot 

_ „ . ineni of its shares the company shall, withio 

Return as to allotme us thereafter - 

(o) file with the registrar a return of the allotments stating the number 
and nominal amount of tbe shares comprised m the alloment 
the names addresses and descriptions of the allottees and the 
amou vt (if atiy) paid or due and payable on each share and 
(^t in the case of shares allotted as fully or partly paid up otherwise 
than in cash prodice for tbe inspection and examination of the 
registrar a contract in writing constiiuting the title of the allottee 
to the allotment together with any contract of sale or for services 
or other consideration in respect of which that allotment was 
made such conlracis being duly stamped and file with the registrar 
copies verified in tbe prescribed manner of all such, contracts and 
Z*’® numter and nominal amount of shares so 
^ ^ j ‘0 treated as paid up 

and the consideration for which they have been alloted ^ ^ 

(2) Where such a contract as above mentioned is not reduced to writing 
the company shall within one month after the allotment file with the regif 
dutV^s stamped with the same stamp 

Tnd^fhps n Hr 1-, f iPk^^^® *^® ^^'d been reduced to writing 

nffhpfndFon Smn f ^ ^ be an instrument within the meaning 

of the Indian Stamp Act i899 and the registrar may as a condition offiling 

“ctfonTShancT'''" 

made in complying with the requirements of this section 

every officer of the company who 19 knowingly a party to the default shall be 

liable to a fine not exceeding five hundred rupees for every day during which 
the default continues ^ 

Provided that in case of default in filing with the registrar within one month 
after the allotment any document requied to be fled by this section the 
company, or any person liable for tbe default may apply to tbe Court for 
lelief, and the Court if satisfied that the omission to file the documents was 
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accidental or due to inadvertence or that on other grounds u is just and 
equitable to grant relief, may make an order extending the time for the filing 
of the document for such a period as the Court may think proper 

Notes — In Btitish Farnur't Pure Linseed Cale Co (1878) 7 Ch D 533 Jessel 
Af R said You are prohibited from contracting hat shares shall be paid for 
other»i«e than m cash except by a registered contract ' The condition that the 
defendant need not pay unlcas the company males a profit and dividend is paid 
is m direct violation of section 28 of the Companies Act of 1882 Motdat v Thaknrlal 
16 Ind Cas 696^36 B 557 An arrangement that a registered company s purchased 
shares are not to be paid for in cash but are to be issued to the purchaser as fully 
paid up shares as part of an advance which the company has under taken to make 
IS illegal if IS not made in writing and filed with the Registrar of the Joint Stock 
Companies as laid down m section 28 of Act VI of 1882 — Lac/imartv Liquidators 
25 Ind Cas 672 — 201 P L R 1914 The setting off of a debt due fiom the company 
against iuture calls on shares can only be considered a payment in cash 

witbm the meaning of sect on 28 of Act if the debt be doe tn prusenti 

Ibid An allotment by the company under the deed of a fully paid up share 
to a debenture holder in exchange for lus debenture was an allotment of 
a share as fully paid up otherwise ihan in cash within the meaning 
of section 104 (1) (jjof the Companies Act 42 Ind Cas 674=41 Mad 307 The 
owner of a private business transferred all his stock to a new company and it was 
agreed that the transferor will be allotted certain shares in the new company 
wiihout paying anything for It No agreement was filed w ib the Registrar under 
this section The company went into liquidation Held that the transferor 
was not liable as a contributory for the un paid shares as the agreement was 
not invalidated due to its not be ng filed under th s sect on Prtm v 5 

B Ballimoria, 48 A S03“9> Ind Cas 570 The Directors and Manager 

of a company must furn sh the return of allotment of si ares required by s tot of 
the Companies Act Ignorance of lav is no excuse, to Cr L J Ind 

Cas 883 

Clatxse (b) —The ractificatcon of a previous contract by the board of directois 
of a company cannot be described as contract m wriiing constituting the ntle of the 
allotee RainaSj/ainiy C/i«rt/a/ryj, 94 Ind Cas 892={i9''6) M W N 6 

Sub-seotion0 ( 2 ) and ( 3 ) —Where the Registrar called for particulars under 
subsection (2) and the same was not furnished and consequently the company was 
prosecuted under sub section (4) held that the prosecution was right 94 Ind 
Cas 892 


Commissions and Discounts 


Power to pay cerlain com 
missions and prohibition of 
payment of all other commi 
ssions discounts etc 


105 (i) It shall be lawful for a company to pay a commission to any 

person in consideration of his subscribing or 
agreeing to subscribe, whether absolutely or 
conditionally, for any shares m the company, or 
procuring or agreeing to procure subscriptions, 
whether absolute or conditional, for any shares 
jy the arlicles 
the amount or 
^ mmission paid 

or agreed to be paid is— 

(a) in the case of shares offered to the public for sabicrtplton, disclosed 
in tho prospectus , or. 


(^) in the case of shares not offered to the public for subscription, disclosed 
m the statement in heo of prospectus or m a siaiement in the 
prescribed form signed in Iike^manner as 3 statement in lieu of 
prospectus and filed with the registrar and, where a circular or 
notice, not being a prospect s iniiting subscription for the shares 
IS issued, also disclosed in that circular or notice 
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( 2 ) Save as aforesaid, no company shaJl apply any of jts shares or capital 
money either directly or indirectly in payment of any commission, discount or 
allowance, to any person in consideration of his subscrihing or agreeine: to subs 
enbe, whether absolutely or condilioiially, for any shares of the company, or 
procuring, or agreeing to piocarc swbscxjplions irhether absolute or conditional 
for -iny shares in the company whether the shares or money be so applied by 
being added to the purchase money of any property acquired by the company 
or to the contract price of any viorjt to 6e executed /or the company, or the 
money be paid out of the nominal purchase money or contract price, or other 
wise 

(3) Nothing in this section shall affect the power of any company to pay such 
brokerage as it his nerctofore been lawful for a company to pay, and a vendor to, 
promoter of, or other person who recenes pajmenf m money or shares from, a 
coiiipiny shall have and shall be deemed alwajs to haie had power lo appiy 
any part of the money or shares so received m payment of any commission the 
payment of which, if made directly by the company, would have been legal 
under this section 

r— • unicr wnling- agreement An 
of the shares specified m tiw 
or event oinerwjse suosenbed 
1$ services he is given certain 
coromiss on 4J Ch D i . 13 T L. R 5^9 . (»»97) 1 Cb s75 Before the passing 
of this Act ii was doubi/ul wlieiher such commission could be piud Vide Lo*fi.^ivy 
in V (1902) A C 474 (478) , Sj'd/iey v 33 Ch D $$ 9$ , Foure 

Bieetne AcctimulatorCf) fi826)4oCh D 141 

Clause (2) “When the nrovisian is m contravention of Indian Companies Act 
s {t) \i ultra X ires 1151111/ Cas 74® 

106 Where a company has paid any sums by way of commission in res 

a. ... pect of my shares or debentures, or allowed any 

oiaiement n ba/auce she«c ^ of discount m respect of any 

coums deLnlores lli« total araount so paia or alloired 

or so niucli thereof as has nol been written off, 
sluU be sfvled in e\ery balance sheet 0 / the company until the who/e amount 
thereof has been written off 

Notes— Ths section only applies to the underwriting of shares and not 0 / 
debentures as there „ is never any legal objection tij the under wnung of debentures 
but «ums paid for under wntinfi of shares Or debeniurcs, or allowed by way 0 / 
discount n rcsprct of debeti ares or so much thereof as has not been writlenW 

Baj rnent 0/ tnUrest out oj Capital 

107 Where any shares of a company ate issued for the purpose of raising 

Foncrot company to pay in- to defray tte etipenses of the constnictioli 

lerest out 0 / capital in certain buildings or the provision of any 

cases plami which cannot be made profitable for a 

lengthened pettod, the company may pay interest 
on so much of that share capital as is for the time being paid up for fbe period 
and subject to the conditions and restrictions m this section meatiPned, and 
ol the cost of construction of the work or 


(i) no such payment, shall be made unJess the same is authorised by the 
arlicles or by special resolution , 

(a) no such payment, whether auUioiKed by the articles or by special reso 
lution, shall be made without the previous sanction of the Local 
Government, which sanction shall be conclusive evidence for the 
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purpose of this section that the shares of the companyi in respect of 
which such sanction is given, have been issued for a purpose speci* 
fied in this section , 

Cs) before sanctioning any such payment, the Local Government may, at 
the expense of the company, appoint a person to inquire and report 
to such Local Government as to the circumstances of the case, and 
may, before making the appointment, require the company to give 
security for the payment of the costs of the inquiry , 

(4) the payment shall be made only for such period as may be determined 

by the Local Gov 
beyond the clos 

which the works « • - - j 

plant provided , 

(5) the rate of interest shall in no case exceed four per cent per annum 

or such lower rate as the Governor General in Council may, by 
notification in the GaztUe of India, prescribe , 

(6) the payment of the interest shall not operate as a reduction of the 

amount paid up on the shares in respect of which it is paid , 

(7) the accounts of the company shall show the share cap'tal on which, 

and the rate at which, interest has been paid out of capital during 
the period to which the accounts relate ; 

(8) nothing in this section shall afTect any company to which the Indian 

Raifwajs Companies Act, 1895,* or the Indian Tramways Act, 
i9o2t applies 

U B — The power it wiUbe observed is cerefully hedged now wuh conditions 
designed to prevent any abuse — PUmer* Company Law p 22 

CtrltfitaUt of Shatci, <te. 


108. (1) livery company shall, within three months after the allotment 
of any of its shares, debentures or deben 
tute stock, and within three months after 
the registration of the transfer of any such shares, 
' ’ ’ dy for delivery the 

of all debenture stock 
le shares, debentures 


Limitanon of time for issue 
of ceriihcates 


y , ^ - _ ents of tbi» section, 

the company, and every officer of the company who is knowingly a party to 
the default 'shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues 

Notes — ‘ The cerli'’ cates in companies of llus kind, are the proper, and indeed 
ihe only documciUary evidence of title m ihe possession of a shareholder’ Per 
Lord SheIborne\a SoaiU Geturile de Parts y 1 1 App Cas 3o 29 see also 

3 Q B 59S , 7 H L Cas at p 509 , 3 App Cas. 1004 


In formation as to Morfgt^es, Charges, etc. 


Certain morigages and 
charges to be void if not 
registered 


109 Eicry mortgage or charge created after 
the commencement of this Act by a company and 
being either — 


(d) a mortgage or charge for the purpose of securing any issue of 
debentures , or 

(A) a mortgagge or charge on uncalled share capital of the company , or 
(c) a mortgage or charge on any immoveable property wherever situate, 
or any interest therein ,or 

* Act X of 189s 
C C H Yol I— 137 


t Act IV of 1902 
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{d) a mortgage or charge on any book debts of the company , or 
(e) a floating charge on the undertaking or property of the company , 
shall, so far as any security on the company s property or undertaking is there 
by conferred, be void against the liquidator and any creditor of the company, 
unless the prescribed particulars of the mortgage or charge, together with the 
instrument (if any) by which the mortgage or charge is created or evidenced, 
or a copy thereof verified in the prescribed manner are filed with tlie registrar 
for registration in manner required by ibis Act witbm twenty one days after 
the date of its creation, but without prejudice to any contract or obligation 
for repayment of the money thereby secured, and when a mortgage or charge 
becomes void under this section, the money secured thereby shall immediately 
become payable 
Provided that— 

(t) in the case of a mortgige or charge created out of British India 
comprising solely property situate outside British India, twenty 
one days after the date on which the instrument or copy could, 
in due course of post, and if despatched with due diligence 
have been received m Brilish India shall be substituted for 
twenty one days after the date of the creation of the mortgage or 
charge, as the time wubm which the particulars and instroment 
or copy are to be filed with the registrar , and 
(tt) where the mcccgags ot charge « crested in British India but toov 
prises property outside British India, instrument creating or purporting to create 

the prescribed manner 
r proceedings may be 
u ^ u tual according to the 

law of the country in which the property is situated , and 


(»0 where 3 negotiable instrument ha> been given to secure the pay 
ment of any book debts of a company, the deposit of the instru 
ment for the purpose of securing an advance to the company shall 
not for the purposes of this section be treated as a morfgtge or 
charge on those book debts , and 

(tv) the holding of debentures entulmg the holder to a charge on 
immoveable property shall not be deemed to be an interest in 
immoveabJe property 

Scope of the seotioa — Th,s secuoi only limits the borrowing powers of the 
ny or prescribes ilie manner m which that po ver is to be exercised and it does 
prescribe a sale of prop-riy would be invalid where such sale falls wUhin the 


arising by operation of law 1927 Oudh 55 


s of this section where 
oneys is subsqueady 
«, epaying such money 

• 1 Ch 103 , but not where there is a 

ustees Sritloi (/nitea tBrevierier v 
, The date of creation of a charge is 
to the debentures. Spiral cflobe 


P! D^fnes 5 ^ Ca (1904) 2 Ch 37 A 

deed or agreement is executed or entert.. 

subsequently (1902) 2 Ch 209 , (1903) i Cb -*98 , (1908) i Ch“62i 


Clause (d)— Book debts are defats which are entered or commonly entered in 
books ShtpUy V, Marthall, 14 C B N S 566 , Tatliji v Official Receiver 13 
- DaMson v fsle^ (1906) i Ch 633 , ^a v Car etc Corporation, 


App Cas. 523 , 


\ 
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against the liquidator Pitduinite Co v N K Moos,2j Bom L R 1218 = 91 
Ind Cas 33*. It is necessary to file with the Registrar the particulars of a mortgage 
by deposit of title deeds, whether or not it is accompanied by a memorandum of 
deposit. A I R 1937 Bom 167 A mortgage registered within 2 1 days has priority 
over a prior mortgage registered subsequently under an order of extension by High 
Court 1927 Oudh 300 

A floating security is not a specific mortgage of assets, //kj a licence to the 
mortgagor to dispose of them in the course of his business, but is i floiing mortgage 
applying to every item comprised in the security, but not specifically affecting any 
item until some event occurs or some act on the part of the mortgagee is done 
which causes it to crystallize m*o a fixed security (1910) z K B 979,(1927) 


>0 far as 
■22 Ind 

* ■ repudiate 

a mortgage not registered under s 109 while it is a going concern 104 Ind Cas 
326 =AI R 1927 Rang 288 A mortgage or charge granted by a company is not 
to be deemed an interest in immoveable property merely because it takes effect over 
debentures held by the company and that such debentures constitute a charge on 
immoveable property of the company issuing them 127 Ind Cas 760 The 
deben.ures charging the company’s assets though not creating an in'erest iti 
immoveable property create a floating charge and require registration under s 17 (i) 
of the Registration Act 58 C 130=53 C L J 269-131 Ind Cas 689=A I R 
193* Cal 223 , but see 35C W N io34 = A 1 R 1931 P C 245 


of debenturei 
holders pan passu 


110 Where a series of debentures containing, or giving by reference to 
n , r any other instrument, any charge to the 

P.rucul,r, mc»=«of,en=s be„ent of which ihe dcbcnluro holders of that 
series are entitled part passu is treated 
by a company, it shall be sufficient for the 
purposes of section io 9 if there ace filed with the registrar wit m tewenty-one 
days after the execution of the deed containing the charge or, if there is no 
such deed, after the execution of any debentures of the series, the following 
particulars 

{a) the total amount secured by the whole senes , and 

(b) the dates of the resolutions authorising the issue of the series and the 

date of the covering deed (if any) by which the security is created 
or defined , and 

(c) a general description of the property charged , and 

(d) the names of the trustees (if any) for the debenture holders , 
together with the deed or a copy thereof verified in toe prescribed manner 
containing the charge or if there is no such deed one of the debentures of 
the senes, and the registrar shall, on payment of the prescribed fee, enter 
those particulars in the register 

Provided that, where more than one issue is made of debentures m tlie 
senes, they shall be filed with the registrar foe entry in the register particulars 
of the date and amount of each issue, but an omission to do this shall not 
affect the validity of the debentures issued. 


Debentures — 1 cannot fiml' said Chittty J in Levey v AbtreOms Co 
(1888), 37 Ch D 264, “any precise legal defimtioa of the term (1 e debenture) It 
is not either m law or commerce a siiicily technical term, or what is called a tenn 
of art It IS very wide term, but It IS now generally used to signify a security for 
money called on the face of it a debenture, and providing for the payment ofa 
specified sum — sayi^ioo — atafixed date, with the interest meantime halfyearly. 
Ii u«uaUy gives V char;,e by way of secuni), ard m most cases is expressed to be 
one of the series of like debentures But the term as used in common parlance 
is of an extremely elastic character Palmer's Company's Lav oneg GarJtner 
v Jjsndon 2 ci» 201 Le ty y Abercortu Co 37 Ch D 264 ; Poison v SmtiAs 
(1895) 2 Ch iiZ , Urittsh In It t a,niCo s Commustontr, 7 ^ B I) 163 
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(d) a mortgage or diargc on any book debts of the company , or 

(e) a floating c!iarge on the undertaking or property of the company , 
shall so far as any security on the company s properly or undertaking is there 
by conferred, be void agamst the liquidator and any creditor of the company, 
unless the prescribed particulars of the mortgage or charge, together with the 
instrument (if any) ivhich the mortgage or charge is created or evidenced, 
or a copy thereof verified in the prescribed manner are filed with the registrar 
for registration m manner required by ihia Act vTitbin tvrenlyone days after 
the date of its creation, but vsithout piejudice to any contract or obligation 
for repayment of the money thereby secured, and when a mortgage or charge 
becomes void under this section, the money secured thereby shall immediately 
become payable 

Provided that — 

(*) in tho case of a mortgage or charge created out of British India 
comprising solely property situate outside British India, 
one days after the date on vthtch the instrument or copy could, 
in due course of post, and if despatched with due diligence, 
have been received in British India shall be substituted for 
twenty one days after the date of the creation of the mortgage or 
charge, as the time within which the particulars and instrumtnt 
or copy are to be filed with the r^istrar , and 


tiO 

prises props 
the mortga^ 
may be filed for 
necessary to make 


" ut com 

o create 

, « p - manner 

further proceedings may be 
_ or effectual according to the 


jr - O s» a _ 

law of the country in which the property ts situated , and 

(»0 where a negotiable instrument ha* been given to secure the pay 
mentof any book debts of a company the deposit of the instru 
raent for tho purpose of securing an advance to the company shall 
not for the purposes of this section be treated as a mortgage or 
charge on those book debt* , and 

(»o) the bolding of debentures emiljing the holder to a charge on 
immoveable property shill not be deemed to be an interest uj 
nntnovcable properly 


s of the 
ic does 


iyllT.Z,T,Z 5? “ "'“S' 


lo ifte debentures Spiral dloie 
Jnntbus (1908) i Ch 621 , but see 
^ ~ \ i*‘*rtx)gat$ Stales Ltd (1003)1 Cb 498, 

A mortgage or charge IS created when tic 
de^ or apeejTieni is execuicd or entered into even ihougb ihe advance is made 
subsequently (1902) 2 Ov 209 , (1903) j Cb 498 (1908) i Ch 631 


rh ch are entered or commonly entered in 
N S $66 , Taslby v Oj/^etAl Receiver 13 
I Ch 633 , LaM Car, etc CorPcration, 
ila.4>,p iSi 
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against the liquidator Ptidum/ee &• Co v N K Moos.zy Bom L R 1218=91 
Ind Cas 33*. ft is necessary to file with the Registrar the pariicuiars of a mortgage 
by deposit of lute deeds, whether or not it is accompanied by a memorandum of 
deposit. A I R 1937 Bora 167 A mortgage legisiered within 21 days has priority 
over a Drinr mortpare registered siihsrniientiv under an order of eMPnsinn bv High 


3 the 
gage 

, any 

Item until some event occurs or some act on the part of the mortgagee is done 
which causes it to crystallize m'o a fised security {1910) 2 K B 979 ,(1937) 
AIR Cal 682. 

“ ■ so far as 

any 1 122 fnd 

Cas I repudiate 

arr _ ^ ^ ,4 Ind Cas 

326 =A 1 R, 1927 Rang 288 A mortgage or charge granted by a company is not 
to be deemed an interest m immoveable property merely because it takes effect over 
debentures held by the company and that such debentures constitute a charge on 
immoveable property of the company issuing them 127 Ind Cas 760 The 
debentures charging the company's assets though not creating an in'erest m 
immoveable properly create a floating charge and require registration under s 17 (i) 
of the Registration Act $3 C »36“53 C L J 269=131 Ind Cas 689«A I R 
193* Cal 223 , but see 35C W N 1034-A 1 R 1931 F C 235 

110 Where a senes of debentures containing or giving by reference to 
B , , . any other instrument, any charge to the 

beLo, of which .he deben.ure holders of lhal 
holders pan pauu “ setie> are entitled part passu is created 

by a company, it shall be sufficient for the 
purposes of section io 9 if there are filed with the registrar wit m tewenty one 
days after the execution of the deed containing the charge or, if there is no 
such deed, after the execution of any debentures of the series, the following 
particulars 1— 

(a) the total amount secured by the whole senes > and 
(i) the dates of the resolutions authorising the issue of the series and the 
date of the covering deed (if any) by which the security is created 
or defined , and 

(c) a general description of the property charged , and 

fhe names of the trustees (if any) for the debenture holders , 
together with the deed or a copy thereof aerified in tne prescribed manner 
containing the charge, or if there is no such deed one of the debentures of 
the scries, and the registrar shall, on payment of the prescribed fee, enter 
those particulars in the register ; 

Provided that, where more than one issue is made of debentures m the 
senes, they shall be filed with the registrar for entry in the register particulars 
of the date and amount of each issue, but an omission to do this shall not 
affect the validity of the debentures issued. 

* said CAiifty / m Levey v Aitreonts Co 


■ cd date, wiih ihe interest meantime half) early 

It usually giaes a charge by way of security, ai d m most cases is expressed to be 
one of the scries of like debentures Bm the tetm as used in common poiUnce 
IS of an extremely clastic character Palmer's Company’s Laos cuing GarJtiter 
V London a Ch 201 Le~tr v Ahercotrts Co 37 Ch D 264 . Poison v Smiths 
(1895) 3 Ch 118 , //I fi 1 and Co a Commustontm B D 165 
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111 Where any commission, allowiince or discount has been paid or 
D . , made either directly or indirectly by the company 

..a„,perso..„4.der.no„,;fh«.u« 


mission, etc, on aeocntures * 7 ; . .. , ^,..,.1.. /,> 

or agreeing to subscribe, whether absolutely or 
conditionally, for any debentures of the company, or procuring or agreeing 
to procure subscription>, whether abaolute or conditional, for any such di 
bentures, the particulars required to be filed for registration under sections 
io9 and no shall include particulars as to the amount or rate per cent of the 
commission, discount or allowance so paid or made, but an omission to do 
this shall not alTect the \alidUy of the debentures issued 

Provided that the deposit of any debentures as security for any debt of the 

company shall not for the purposes of this provision be treated as the issue 0 
the debentures at a discount 

Notes— The legality ofissaijiff a dcbcnlorc at a discouol is recognised by this 
section Sucilty p 249 

112 (0 The registrar shall Jacep, wth respect to each company, a 

register in the presctibed form of all the mortgages 

"" and charges created by the company after the 
coromencement of the Act and requiring registry 
tiQn under section tog, and shall, on payment of the prescribed fee, eiyer in 
the register, with respect toeierysuch mortgage or charge, (he date of crea- 
tion, the amount secured by if, short particulars of the property roortgageo 
or charged, and the names of the mortgagees or persons entitled to the 
charge ^ 

( 2 ) After making the entry required by sub section (i), the registrar snail 
return the inslrument (if any) or the verified copy thereof, as ihe case may be» 
filed in accordance with the provisions of section 109 or seciion no to the 


each inspection 

Clause ( 3 ) —The r ght of inspecnon includes (he right to take copies (1897) j 
Ch 130 

1 13 The registrar shall keep a chronological index in the prescribed 
. . y form and witSi tbe prescribed particulars, of 

gel Md ?tar|e." the mongages or charges regutered with him 

*■ under this Act 


. Notea —This section maks provis on for the keeping of a chronological index 
/in the prescribed form and with tbe presctibed parnculars of ibe nwrt^airesac 
charges registered wnh ihc registrar under the Act ® 

114 Tbe registrar shall give a certificate under his hand of the regis 

Certificate of rtgislraiion “f /V ™onS.ge or cliargs registered 

m pursuance of section log, stating the amount 
thereby secured, and the certificate shall be conclusive evidence that the re 
quirements of sections io 9 to 1 11 as to registration have been complied with 
Notes— The cenificaie is conclusive evidence that the requirements of the 
section as to registration have been complied wuh The mistake on the pari of 
the Regisirar does not invalidate the cenificate Yolland. Husson Btrkett and 
Co Ltd. (190S) I Cb 152 , see also Cunard Steam Stup Co v Hapofoodt (1908) 
a Ch 564 , Harrogate Estates Lid (1903) ‘ Ch 498 , (1924) j K B 431 at p 444 

115 ificate of registration, 

T7_j^,cr..T, be endorsed on every 

ofrelnstra?! ebenture stock which 

or«mficate“ of debentur^ « ‘W“ed by tbe company, and the payment 
01 Which IS Secured by the mortgage or charge 
so cegisleted 
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Provided that nothing in this section shall be construed as requiring 
a company to cause a certificate of registration of any mortgage or charge so 
given to be endorsed on any debenture or certificate of debenture stock which 
has been issued by the company before the mortgage or charge was creat- 
ed. 

116 (I) It shall be the duty of the company to file with the registrar 

D«y 01 cooipony and „glu ’Z "■'= F'»culars of every 

ofiaiSresiedpittv as regards "“tlEKBi: »' charge created by Ihe company and 
regisiranon. ^he issues of debenture of a senes, requiring 

registration under section 109, but registration of 
any of such mortgage or charge may be effected on the application of any person 
mterested therein. 

(2) Where the registration is effected on the application of some person 
other than (he company, that person shall be entitled to recover from the 
company the amount of any fees properly paid by him to the registrar on the 
registration 

117 . E^ery company shall cause a copy of every instrument creating 
Copyoriosiramcntereiims f"*’ ““‘"S-’Se or charge requiring registra 
mortgage or charge lo be kepi sJclion 109, to be kept at the regis 

at registered office tered office of the company Provided that, m 

the case of a scries of unifotiii debeiituces, a 
copy of one such debenture shall be sufficient 

118 (0 If any person obtains an order for tlie appoiiiiment of a recei 

Reeislriuon ot appoimment '««! >l>e piopeity ol a company or appoinls 
or receiver a receiver under any powers contained in 

any insirument, he shall, wiihip fifteen da>8 
from the date of the order or of the appointment under ihe powers cotained 
In the instrument, file notice of the fact wiih the registrar, and the registrar 
shall, on payment of ibe prescribed fee, enter the fact in the register of 
mortgages and charges. 

(3) If any person makes default in complying with the requirements of 
this section, he shall be liable to a fine not exceeding fifty rupees for every 
day during which the default continues, 

119 (2) Every receiver of the property of a compiny who has been 

appointed under the powers contained m any 
Jihngof accounts of rccei- and who has taken possession, shall 

once in every half year while he remains in 
possession, and also on ceasing to act as receiver, file with the registrar an 
abstract in the piescribed form, of his receipts and payments during the 
period to which the abstract relites and shall also, on ceasing to act as 
receiver, file with the registrar notice to that effect, and the registrar shall 
enter the notice in the register of mortgages and charges. 

(2) Every receiver who makes default in complying with the provisions of 
this section shall be liable lo a fine not exceeding five hunared rupees 

120 Ihe Court, on being satisfied that the omission to register a mort- 

gage or charge within the time required by 
Rectification of register of section io 9 , or that the omission or mis state- 
mortgages meiit of any particular with respect to any such 

morteage or charge, was accidental, or clue to madv eticnco 01 to some other 
sufficient cause, or is not of a nature to prejudice tiie posiii in of creditors or 
shareholders of the companj, or that on other grounds it 1$ just and equuabie 
to grant a relief, may, on the application of the company or any i>ersoa 
and on such terni and conditions as seem to Court jus and exp-d ent 
order that the time for rcgistraUon be exieuded, or, as the case uuy , 
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omission or rais statement be rectified, and may make such ordei as to the costs 
of the application as U thinks fit 

Notes— An apfhcauon nas ^.rinted on ibe ground a( 6 ona/i(ie belief regis 
iraiion uas not required S I Bettie it Co UJ, (1901) W N 152 Jn BooUe 
Cold Storage C <3 (ipot) W N 54 an application was granted on the {,round of 
a nusuiidersnnding of the act an I delay of stamp authorities la JopUn Bre-we^ef 
(1902) ! Ch 79 an ippl cation was granted on the ground that delay had been 
caused by the illness of a director SmiiUr apphcalion may he granted on the 
ground of inis untletsiandmg of law )fen hp Prese, fr^ot) T L K 38 , ( 19 ®S/ 
49 ‘ml J 283 cited in Slitbel p 350 

Subsequent morigagc reoisiered earlier cannot get priority 122 Ind Cas 163^ 
A I R 1930 P C 66«34 C W N SS 7 An officer of company lo whose favour 
a charge spec fically afTccting the property of a company fu* been granted cannot 
aval! himself of n unless it is registered under s 68 ihough he has cc«ed to w 
an officer at the lime when ihc charge IS sought to be cniorcca 5 b inn v-as 13-- 
avouroftheoffii-ersof the company for their 
floaiiog charge has already rrystalwed zna 
, if not registered as required bys 68 321110 

Cas gi 

121 The registrar may on evidence being given to his satisfaction that 
_ , the debt for vrhicb any registered mortgage or 

Eniry of satisfaction charge was given has been paid or satisfied, 

order that a memorandum of saiisfactiou be entered on the legisiec, aad 
shall, if requited furnish the conqiany with a copy thereof 

l22 (1) if Any companymakes default in 

Petiafties filing with the registrar for registration the parti 

culars — 

ft) of any mortgage or charge created by the company , or 
{&) of the issues of debentures of a series 
requiting registration with the registrar under the foregoing provisions Of this 
Act then unless the tegisttation has been effected on the application of some 
other person the company and every ofneer of the company or other 
person who la knowingly a party to the default shall on conviction be 
liable to a fine not exceeding five hundred rupees for every day during which 
the default continues 

(s') Subject as aforesaid if any company makes default in complying with 
any of the requirements of the Act as to the icgisiraiion with the registrar Of 
any mortgage or charge created by the company the company, and every officer 
of the company who knowingly and wilfully authorises or permits the default 
shall, without prejudice to any other liability, b« liable on conviction to a fine 

•wvWoiWy aui'uorises or permits the delivery 

„ , 4 f lentute stock requiring registration with the 

registrar under the foregging provisions of this Act without a copy of the certi- 

tote of registration being cndoised upon It hesMI mthonl preiudice M any 
Other liability, be liable on conviction to a fine not exceeding one thousand 

Vide 29 M L / 110 

123 ( 1 ) Escry liiratod company shall keep a register of mortgages and 

Company s register of all mortgages and Chargts specl 

mortgages ncally aflecting property of the company, giving 

, , , , ^ caCT case a short description of the property 

mortgaged or charged, the amount of the mortgage or charge and except (in the 
case of securities to bearerj the names of the mortgagees or persons entitled 
thereto 

( 2 ) Jf any director, manager or other olScer of the company knowingiy and 
vnlftiUy nudiorises or permits (heJ omission of any entry required to be made m 
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pursuance of this si.ction, he shiU be liable to 1 fine not exceeding five hundred 
nipe« 

Notes— Non regisiriiion does not affect the validny of a charge In cases of 
wilful omission, a penalty not exceeding five hundred rupees to be imposed 

Ctntral South Amtfic^ Co 2 Ch D ,Wn^ht v Union ( 1887 ) 12 App Cas 
17* .43 M Sao (P C) 


124 (I) The copies Upt at the registered office of the company in 

- , . pursuance of section 117 of instruments cruating 

“W' or ctogD rcqu.nng registration 
gages and charges and com ^ct vruh the registrar, and the register 

pany » register of mongages of mortgages kept in pursuance of section 123, 
shall be open at all reasonable times to the in 
spection of any creditor or member of the company without fee, and the register 
of mortgages shall also be open to the inspection of any other person on payment 
of such fee, not exceeding one rupee for each inspection, as the company may 
prescribe 


If insp ction of the said copies or register is refused, the company shall be 
liable to a fine not eaceeding fifty rupees, and a further fine not exceeding 
twenty rupees for every day duruig which the refusal continues, and every 
officer of the company who knowingly authorises or permits the refusal shall 
incur the like penalty, and m addition to the above penalty the Court may 
by order compel an immediate inspection of the copies or register 


Notes —A prospective creditor can see ihe compaiys reg ster of mortuages 
but not the mortgages or charges U-ttto>ul l/n 0 t D 1 1 / 0 / Bn^h ti v Cornby 
( 1928 ) W N 315 


125 (1) Every register of holders of deb-’iiturcS of a company shall, 

T? .« except when closed m accordance with the articles 

of Sbenwre holder, end ‘ to ddtmg such period or periods (not ewectlliiB m 
have copies Of trust deed thirty days m any year) as may be 

specified m the articles, be open to the inspection 
of the registered holder of any sucli debentures and of any bolder of shares in 
the company, but subject to such reasonable restrictions as the company may in 
general meeting impose, so that at least two hour* in each day are appointed for 
impection, and every such holder may require a copy of the register or any part 
thereof on payment of six annas for every one hundred words or fractional part 
thereof required to b’ copied 


f'" * securing any issue of debenture shall be 

debentures at his request on payment m 
sum of one rupee or such les> sum as may 
be precnb“d by the company, or where the trust deed has not been printed, on 
payment of six annas for every one hundred words or fractional part thereof rcquir 
ed to be copied 


( 3 ) If inspection in refused or a copy is refused or not forwarded the company 
shall b'“ liable to a fine not exceeding fifty rupees and to a further fim, not 

’ ‘■jsal continues , and 
ants the rtfu^al shall 

^ immediate mspec 


tion of the register 

Notes —A person demanding inspection cannot himself take copies 
Colt Mmnte 11909) 2K B 655 Debenture stock very rarely contains any charj,e 
in Itself an I is therefore almost alwajs secure! by a irustdeed Deben ure* al 
though usually conferring a charge are not infrequently accoraparieJ by a inist 
deed so that ihc debenture holders may have the benefit of a fixed charge on 
certain of the properly of the company S/uStI p 4"7 A fixed charj,® may he 
made to rank after a floatng charge jfebert Sff/htnton an I Co (1902) *32 LT 


J *3} 
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De ^tnturet an i Flojimg Ch trgts 

126 V condition contained in any debenture:, or m any deed for securing 
anj debemures «hcther issued or e.\ecuted before 
Pctp-wal icb-aurcs oraflcr (he passjng of this Act, sMl oot be in 

\alid bj reason onlj that thereby the debenturca are nude irredeemable or 
redeeroable onI> on the happening of a contingencj, boweier remote, or on the 
e\pjntion of a perod hoiTtitr long 


ind there is no provision for redempHon orcoieoant for repa)ment, there the deben 
mre stock and Jebemures will be what is called perpeiual or irredeemable, and the 
iransaction Mill not be a borroinng of money or come 'aumn ibe t^visions cl a 
power loborrov but Mill be a sale ofaperpetual arn«ity (190^)2 Ch 75. {l'-7 / 

<lC D jj7,(«S90)iQ B 121 Formerly ihete was doubt as to Hhclhcr 3 w-npany 

could create perivetuil debentures or debenture stock, as it wis said that such 
stock offc ded the rule against clogging the equity of redemition of 
propcrij yirriA Twthtr \ tl9®3) iS C. (19^4) A. C 3*d 

i a7t T1 IS section was enacted to validate such perpetua' tnnuitic*. (I93v2i'“ 

la at [ t ;i 

127 {\ NNhere either brfore or after the commencement of this Act 1 
o company has redeemed anv debentures prcviou«y 

redeemed ,he componj, unW the articles or the 

debentures in reriain cases conditions of issue express!) otbenrise proudv, 
or unles> the debtiitures hate Ixen redeemed in pursuance of nn) obligation 
on the company so to do i^not being an obligation cnforcenble only b) we pe^n 
to whom thi. reduemej debentures luix issued or hts assignees) shall hai'e 
power and shall be deemed alwa)'^ to hate bad power, to keep the 

debentun.) alne foe ih<. purposea of re-is>ue and where a company nos 

purported to evervist au h a power the ompany shall have poirer, 

and shall b de med alvra« to havi hid powtr to re is>utf the deben 

tures eith r I v r iMuing tbi. sarm deb«-iiturts or b) iht is»uing other 
debemurx-s 1 th irpli and upo» su h re-issu*. iht. person tnltlkd to the 
debenturs alnll hiv mi shill bt I tmetl ilwa>-> to bivi. had, the same rights 
and pTioriti s s i ch i iturv> had not pnvtou 1} b<xn iSsUi.d 

’1 \N here with th obje t of kt ptng debentures alue for the purpose of 
T is»u th V hail nth r b^fon or ift r thi commencement of this Act been 
innsfeiied to a nominee of the company a t ansfer from that nominee shall be 
deemed to be a re-issue for the purposes of ibis section 

(3) When, a company has eiiber before or after the commencement of this 
Act, deposited an) of its debentures to secure advances from tim* to time on 
current account or oiberwise the debentures shall rot be deemed to hate been 
redeemed by reason only of the account of the company haring ceased to be in 
debit whilst the debentures remained so deposited 

(4) The re-issue of a debenture or the issue of another debenture in its place 
under the power b) this section given to or deemed to have been possessed b), 
a compan), whether the nMSsue or issue vras made before or after the. commence- 
ment of this Act, <halJ be treated is the issue of 1 new debenture for the pur- 
poses of stanp-dut), but It shall not be so treated for ihe putpo:.cs of an) piovi 
Sion limiimc the amount or number of dtbentute^ to be issued 

anty of a debtntuie re- 
• nu) give the deben- 

- I 4, V - ) vnthout paj ment of 

the stamp dut) or an) ptnalt) m respect thereof, unKss hv had notice or, but 
for hi» negligence, might have discovered, that the debenture was not dul) 
stamped, but in an) sucicay: the company shall be liable to pa) the proper 
stainpijuty and penalt) 
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(5) Nothing in this section shall prejudice — 

(<i) the operation of any decree or order of a Court of competent 
jurisdiction pronounced or made before the twenty fifth day of 
February, 1910, as between the parties to the proceedings in which 
the decree or order was made, arid any appeal from any such decree 
or order shall be decided as if this Act had not been passed , or 

(b) any power to issue debentures in the place of any debentures paid off 
or otherwise satisfied or extinguished reserved to a company by 
its debentures or the securities for the same. 

Notes— Wall regard to debentures wuh a company ha* redeemed or brought 
on the market formerly the law w\s thni such debentures were cancelled or spent 
hv the fact that the cnouey secured by them was paid off, and they could not be 


had not been previously issued The question whether re issued debentures 
requires registrat on was raised in Neto London and Suhtnlan Omnibus Co, 
(1908) I Ch 6ai, where NeviUe J, did not deride the question, but held 
in that particular case that debentures did not require registration Stiebel p 47o 


Specific per/brmance of con 
tract to subscribe for dcbeniu 
res 


128 A contract with a conijJany to take up 
and pay for any debentures of the company may 
be enforced by a decree for specific ^rfor 
mance 


Notes — rha enactment of this section 
African Itrnfet es V ffd illin^ton, (i89S)A 

p 476 Before the enactment of this section 
be enforced specifically Ibid 


129 (1) Where either a receiver is appointed on behalf of the holders of 
n . ... any debentures of a company secured by a floating 

ofilsw sul'jtci to flMtine ''>‘“8'. « POMrawn is taken by or on behalf of 
charge lu priority to claims debenture holders of any property comprised 

under the charge in or subject to the charge, then, if the company 

is not at the time in course of being wound up, 
the debts which in every winding up arc under the provisions of Part V relating 
to prcfaential payments to be paid m priority to all other debts, shall be paid 
tbrtfiwith out of any assets coming to the hani^ of the receiver or other person 
taking possession as aforesaid in prioiily to any claim for principal or interest in 
respect of the debentures 


(2) The periods of tunc mentioned in the said provisions of Part V shall be 
reckoned from the date of the appointment of the receiver or of possession being 
taken as aforesaid, as the case may be 


(3) Any paymets made under the section shall be recouped, as far as may 
be, out of the assets of the company available for payment of general creditors 
Notes— Vide (1898) s Cli jySatp 3S1 


Siatcmcnis^ Books and Accounts 


130 Dvxry company shall keep proper books of account in which shall 
.. be entered full, true and complete account 

booV^'’of'accoum transacuons of the com- 

pany 

C C. H Vol 1— 13S 
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131 (1) Every company shall, once It least in every year and at inlcmls 

ol not moro than months, cause the accounts 

Annual halinct sheet of the company to bfi balanced and a balance sheet 

to be prepared 

(2) The blartcc-sbcet shall be audited by the auditor of the compan) as 

herein after provided, and the auditors report sbalJ be attached thereto, or tbeie 

shall be inserted at the foot thereof a reference to the report and the report, 
shall be read before the company in gtncral meeting and shall be open to in 
spection by iny member of ibe company 

(3) Ciery company other than a private company shaJJ send a copy of such 
balance-sheet so audited to the registered address of every member of the com 
pany at least seven days before the meeting at which it is to be laid before the 
members of the company, and shall deposit a copy at the registered office of e 
company for the impectwci of the members of the company during a period ot a 
least seven days before that meeting 

(4) If a romnany makes default in complying mth Ilie requirements of Ihis 
section, It shall be liable to a fine not exceeding one thousand rupees, ano exuy 
officer of the company who knowingly and wilfully authorises or permi 
default shall be liable to the like penalty 

Balance 8baet--““Jn order toasccriam the profits earred and 
ffiven tune il » fair siaicroent of the IiabiJUiM oi 

me company on ihc eiher hand a faw or more 

properly^ a i>a balance it in favour of 

King profits V/ -5 nii v for 

Sa5 A compUim under section 74 of the Indian Companies Act y) of iso 
wilful default in fil ng t balance sheet ool brought by ihe Registrar but by a cierK oi 
his office and counters gned by ilie Public Prosecutor i* bad m law and not enter 
tamable by a Cr fflinal Court 8 Ind Cas «9i*35 P W R 1910 Cr , see also to 
Ind Cas ^S"35 A 173 15 Cr L J 260 

138 1) The balance shall contain a summary of the property and iissels 

and of the capital and liabilities of the company 
Contents of btU ic« si ct. gjvjng such particulars as will disclose the general 
rutute of those liabilities and ossce and how the value of the fixed assets has 
been arrived at 

( 2 ) The balance sheets shall be in the from marked F m the Third Schedule 
ot as near thereto as circumstances admit 

Notes —Mistakes and om ssions in the class ficaiion of debts as 'doubtful or 
can not in the absence of pos live evidence of guilly koo.iJedge, be taken to 

afford any presumpiio i of cheaiiog on the part of the directors of a limited compmy 
10 shor their debts as a separate item afTord 
e ales and omissions though by themselves 
twri of ihe directors, will not make them 
,1,. ' , o dMs not happen tobe a trained accountant 

certifies to the existence of securnics and states that the balance sheet is correct 
and accordmg to law he can not beheld liable cnminally for failure to detect mmakes 

which would imerevealedfinancalunsoundoessof the company 8 Ind. Cas 3z6 
a * ^ I If any i^t of 4 secret reserve in availed of to meet 

*”“** be rwealed m the balance sheet and not 
conceated. A / Jl Uacn 414, <34 fnd Cas 993 b° 25 b L. R 297 

Autheniivation of balance 133 (1) Saxe as provided by sub-section 

*ecet (2) the balance-sheet shall-- 

(/) in the case of a banking company be signed by the manager (if any) and, 
where thew are more than three directors of the company, by at least 
tbreo of those directors and, where there are not more than three 
directors, by all the dtjcciors , 

(#») in the case of any other cotnpMiy, be signed by two directors or, when 
there are less than two directors, by the sole director and by the 
, manager (if any) of the company. , 
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(2) When the total number of directors of the company for the time being m 

■ ire required 

lircctors foi 

■ e time being 

^ subjoined to 

the blance sheet a statement signed by such directors or director explaining the 
reason for non-compliance with the provisions of subsection (1) 

(3) If any copy of a blance sheet which has not been singed as required by 
this section is issued, circulated or published, the company and every officer of the 
company who is knowingly a party to the default shall be punishable with fine 
which may extend to fi>e hundred rupees 

Notes —The directors sign on behalf of the company and after approval by the 
board by a resolution 


134. (1) After the balance sheet liOa been laid before the company at the 

Copy ol bllance sl.oet to bo 2™“"' "’“““8 ^ “P? W 


forwarded lo the re^istrir 


manager or secretary of the company shall be filed 
with the registrar at the same time as the copy of 
the annual hat of members and summary prepared in accordance with the ret 
quirements of section 32. 


( 2 ) If the general meeting before which a balancc-^bcet is laid dots not adopt 
the balance-sheet, a statement of that fact and of the reasons therefor shall be 
annexed to the balance sheet and to the copy thtrtof required to be filed with 

j the registrar 

(3) This section shall not apply to a private company 

(4) If a company makes default in complying with the requirements of this 
section, the company and ciery officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty as is 
provided by section 32 for a default in complying with the provisions of that 
section 


'• r clau»e (4) in respect of default nude m 

sheet for a certain year, it is not open to a 
, d that a> no general meeting was called in 

that year and no balance sheet was hid before the company at any such general 
meeting, It was impossible for hint or his company to comply with the requirements 

possess jurisdiction to try 
• where the company is 


resigns office before the expiry of the year cannot be fixed wiih liability under 
section 74 of the Companies Act, VI of i88e. for future to file a balance sheet with 
the Registrar of joint stock companies ChantirBhan v Emfieror, 13 Ind Cas 
748=15 Cr L J 380 An order ditecung the directors individually to pay fine 
imposed on the company IS illegal DvatJtav Cm/teror, 6 L h } 160=1924 Lah 

4S9 The penalty laid down under section 74 of the Indian Companies Act of 1S83 
IS a fixed penalty and the magistrate, trying a case under tl at section is not com* 
pelent to inflict a lesser penalty Dtno Nath \ King Emperor ii A. L J 196=18 
. * ' J ^ ’ ' 173 , Cf 0 on V Eala H I^l, 37 

i • * • 1914, Tota Ram v The CrO'-vn, j8 I’ 11. 

. * Rcgisiar is authorised to empower a person 

, ‘ ,no other person can instiiute complaints 

. . 8 


will be no answer, and they can be consicted o{ boih offenres. /’iriv /^i t/a*. 
(1911) 1 K B 55$ 
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135 Sn^c as Otherwise provided in this Act, any member of a company^ 
„ , , t r shall be entitled to be /urnisbed with copies of 

Riglil of member ofeompany ^ j Ihe aadilors report ot a 

!;;.SX“no1,m^s''repr cxcecd .»3 =.x atmro for every hundred 

words or fractional part thereof 

Notes —The shareholders cannot be deprived of ihor siaulory rights given 
under ihis section 


Stalemcnis to be pubhsfuS bjr liotthng and certain other Campanits 
136 (1) E^ cry company being a himied banking company onn insnianca 
r. •, company or a deposit, provident or benefit society 

Cerum compm.es to pub ghalUbefore it commences busmes,, and also on 
hsh stviemtm m schedule Monday rti Tcbraary and the first .Mondry 

in August in every Viar during irhich It carriM on tomess make a statement m 
the from marled C in the Third Schedule, or as neat tliTeto as ciicumslantes 
Will admit , f.s 

(2) A copy of the sUtement shall be displayed and until the display ot we nMc 
following statement, kept displayed in \ coibpicuous place J't We registecra 
office of the company and m every branch oiffcc or place v,here the tnismessai 


the company is carried on ^ tr, 

(3) Every member and emry creditor of the company shall be entitled w 


a coov of the statement on payment of a sum not exceeding eight annas ^ ^ 

(4} If ^ company makes < 
section It shall be liable to a 
which the default continues , i 

wilfully authories or permits the default ^all be liable to the like penalty 

(5) This section shall not apply to a life assurance company or provident 
insurance society to which the provisions of the Indian Life Assurance Companies 
Act, 1912, or of the Pfoudent Insurance Societies Art 1912 as the case may be, 
as to the annual statements to be made by such company or society, apply with 
or without modifications if the company or society c implies with those 
proiisions 


Notes — Under »«la sec on (i) every Itni cej binkingr company is bound to 
publish a statement prov ded m the ihir I schedule on the Ittc spsafied in the section 
nod the failure to to npJy v h us provis ons is pu usbab/e uadec sub section ( 4 ) 
The fact that st-itements could not he published • i oie on account of ihe change 
in the closing date of the li -jne at year of the company ,5 not a vxhd answer lo the 
ShamDiS'm tn re <8 0 305=26 Bom L R 68=82 Ind 
Cas 3S (2)= 1924 Bom 308 


Investigation by the Registrar 

137 (1) Where the registrar, on perusal of any document which a 

Power of registrar to call to submit to him under the 

for informatio/i or explrna i>^vi5 oto of wis Act is of opinion that any 
lion. iraormation or explanation is necessary m order 

L 1 . * dTCument may afford full particulars of 

tire nutter to irhirb It purparts lo teUtc he may. by a rmttei, order call on the 
coroprny submuting the document lo furnish rn vrating such infurmitlon nr 
explanaiton withm such time as he may specify m his ordw 

(2) On the receipt of an order nndcr sub section (1 ), it shill b- the doty of 
all persons trho are or have been oKcers of the company to litmsO sorb mh/m 
tion or eicplanation to the besl of therr power. 

(3) Kany such person refusfcs or neglects to furnish any such mfoiaialion ot 

explanation, ha shall he liable to a fine not exceeding fifty repwcs in respect of 
each offence t. j t- r 

(4) On receipt of such informition or explanation the registrar may 
annex the same to the oTiginai document submittcJ to him , and any 
additional document so annexed by the ri.gistrar shall be subject 
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to the like provisions os to inspection md the taking of copies by the original 
document is subject 

(o) If such information Or cNplanition is not furnished within the specified 
time, or if after perusal of such information or CKplanation the registrar is 
of opinion that the document in question discloses an unsatisfactory 
state of affairs, or that it does not disclose a full and fair statement of the matters 
to which it purports to relate, the registrar shall report m writing the circumstan 
ces of the cases to the Local Government 


Invesiigatio 1 of atfinrs 
company by inspectors 


[mpeCUon and An ht 

138. The Local Government may appoint one or more competent inspectors 
f to mvestigate the affairs of any company and to 
° report thereon m such manner as the Local 
Government may direct — 

(») in the case of a banking company having a share capital, on the 
application of members holding not less than one-hfth of the 
shares issued , 

(ij) in the case of any oth"r company having a share capital, on the 
application of members holding not less than one tenth of the 
shares issued 

(/u) in the case of a company not having a share capital on the applica 
tion of not less than one fifth in number of the persons on the 
company s register of members 

(ir) m the case of ny company on a report by the registrar under section 
137 subsection (o) 

139 An application by member-> of a company under stction 13S shall be 

. supnorted by such evidence as the Local Govern 

b. sSppSrMdh) e»Si°° " "lent my require for Ihe puipo >0 o( shoyns that 

^ the applicants have good reason for, and are not 

actuated by malicious motives in, requiring the investigation and the Local 
Government may, before appointing an inspector require the applicants to gn c 
security for payment of the costs of the inquiry 

Notes —Where an appl cation is made i 
menc always requires a sutuiory dcciarauoi 
reason for and are not actuated by maliuou 

The applicants are also required to make a ^ , d u * 

the investigation is likely to cost Sltebel p 405 

140 (1)1^ shall be the duty of all pcrsoib who ar<. or have been officers of 

, . f 1 ^1 ) the company to produce to the inspectors ail books 

and doc« !„ rhur custody ir pow.r r.ht.ng 
to the company 

(2) An inspector may cvaminc on oath any such person in relation to lU 
business, and may administer an oath accordingly 

(3) If any person refuses to produce any book or document which under 
this Section it IS his duty to produce, or to amwcT any question rclatin„ to the 
affairs of the company, he shall be liable to a fine not exceeding fifty rupees in 
respect of each offence 

141 (1) On the conclusion of the investigation, the insp ctor> shall report 

, , their opinion to the Local Government, and a 

dciTiuh copy of the report shod bo fonrurded by U.C 

Local Government to the registered oince of the 
company and a further copy shall, at the request of the applicants for the mves t 
gallon, be delivered to them 
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(3) or printed, as the Local Government directs 

by Ihe aqnhcCf^.n^, .2 ‘o. *0 mvcstignion shiU be defrayed 

the camm£ Vh X ti'reas the sime to be pud by 

company, „l„ch the Local Government is hereby authonred to do 


Power oj comiJiuy lo anpoitu (0 A Company may hy a special re- 

inspeciors Station appoint inspectors to investigate its 


oectors have the same powers and duties as ins* 

to the Lo^?^r/i r« ^ ^he Local Government, cveept] that, instead of reporting 
the conimrt they shall report in such manner and to such persons as 

me company m general meeting may direct 

ofBcers of the company shall incur the 
orodLcd tn refusal to produce any book or document required, to he 

Lv. ^nrurr A appointed, or to answer any questions, as they vrould 

tiavc incurred if the inspectors bad been appointed hy the Local Government. 


A copy of the report of any inspectors appointed under this Act, 
Report of rnspeciorb to be authenticated by the seal of the company whose' 
cvirlcnre affairs they hive investigated, shall be admissible 

of ih, f proceeding as evidence of the opinion 

01 me mspcctorj, m relation to any matter contained in the report 
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^ n No person shall be appointed or act as an auditor of any company 

.. . . <^rll»r lUnrt r.r.tntr. I L.1..IJ. « 


. — M cut iiuuitor 01 any compv«i> 

Quiliffcanons nut aiinomi *^*"®*’ ‘ban a private company unless he bolds a 
“ • * » certificate from the m 


me If of auditors 


certificate from the “Governor-General iu 
Council’’ tntiilmg him to act as an auditor of 
compinies 

P=«""» practising m Indialf hold 
a..d|^4‘Mq>.rfinn,u?r bo auditor of a company, 

of iSia 'aiid fV may, by notirication m the Gisette 

renewal os canrcllatmti'^^of ’ Publication, make rules providing for the grant, 

restriction “L’So/S'nSLn”"'’ 

tusBkB^ "-fern a; s!? 

powlPs^i'"„‘i::““yIl“‘' P-l“d.ceto the generality of the foregomg 


'(i) 


a Register of Accountants entitled to 

therefor, ' ' '■"rolment on the Register and the fees 

‘ -■> pr-cr,he 

[a) 

ne of any person may be 

“(c) 1 

procedure of m Indian 

principally affected or ha^t™ the interests 

India, to advise bsm on knowledge of accountancy m 

accountancy and to aSst f relating to 

qualfe^on and conduct of persons cnrX^oTfhe Rcguler 


* bubsiiJuted b> Act MX of lOlo + k«Iv.,. . .i ^ . 

I Added by Act XIX uftp^S ' 
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‘(/) prOMiie for Ihe establishment, constitution and procedure of local 
accouutancy boards at such centres as Ihe Go\ernor General in 
Council may select, to advise him and the Indian Accountancy Board 

be entitled 
h India’ 

(3) Every company shall at each annual general meeting appoint an auditor 
or auditors to hold office until the next annual general meeting 

(4) If an appointment of an auditor is not made at an annual general 
meeting the Local Government may, on the application of any member of the 
compan) , appoint an auditor of the company for the current year and fix the 
remuneration to be paid to him by the company for his services 

(5 1 The folloinrig person, that is to say, 

(») a director or officer of the company , 

(/») a partner of such director or officer , and 

(i«) in the case of a company, other than a private company, any person 
in the employment of such director or officer, 
shall not be appointed auditors of the company 

^ (6) A person, other than a retiring auditor, shall not be capable of being 

appointed auditor at an annual general meeting unless notice of an intention to 
nominate that person to the office of auditor has been given by a member of the 
company 10 the company not less than fourteen dajs before such annual general 
/ meeting and the company shall send a copy of any such notice to the retiring 
auditor, and shall give notice thereof to its members either by advertisement or 
in any other mode allowed by the articles not les» tlian seven days before the 
annual general meeting 

Provided that, 1 / after notice of the intamon to nominate an luditor has been 

t ivcn to the company, an annual general meeting is called fora date fourteen 
ays or less after the notice has been given, the requirements of this section as 
to time in respect of such a notice shall be deemed tohavebucn satisfied, and 
the notice to be sent or given by the company may, instead of being sent or 
given within thi- time requited by this section, be sent or given at the same time 
as the notice of the annual general meeting 

(7| The first auditors of the company may be appointed by the directors 
before the statutory meeting and if so appointed shall hold office until the 
first annual general meeting unless previously removed by a resolution of the 
members of the company in general meeting, in winch case such members at 
that meeting may appoint auditors 

(8) The directors may fill any casual vacancy m the ofbicc of auditor, but 
while any such vacancy continues, the survivms or continuing auditor or auditors 
(if any) may act 

(9) The remuneration of the auditon* of a company shall be fixed b> the 
company m general meeting, cacept that the remuneration of any auditors 
appointed befoFL the statutory meeting o to fill any casual vacancy, may be 
fixed by the directors 

Notes — In a i^encral meeting live shareholders of a c.mpany appointed cerum 
persons as auditors who acted as auditors, signed the balance-sheet as auditors and 
were shown as auditors on ihe front page of the Director s report issued to th* 
shareholders But it was subvcqentty dscovered that their appomtmeot was 
irregular m as much as the general meeting in which they Ws.rc appointed was 
wuUquv propsr quorum A’r/f, m a pro ceding auxins the auJi ors mjJer section 
214 for niisfcisancc vs vujiiora, that they were no oaly <iL /or/o auditors and also 
jure nuJuQrs and tint no irregularity id their appoinimevt cojU avail ihem. 
Sfwtr/ St iiiA V Liguiii^Or, at Ind Cas. 431 , see aUo In rt Hes/trn 

Ccuntus S/eini /Jetties (1^97) I Ch D 617 Wh-te three of the Directors who 
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coulj.ippoirtt to a casuni vacancj' voted a$ shirebolders in t)is general meeung 
which ipiiointcd the auditors, they could bo snitl to have made the appoiaimem 
asDitcctors 24 Iiid Cns, 4 ji 

145 ( 1 ) E^ery auditor of a company shall have right of access at all times 

^ , to the books .and .accounts and vouchers of the 

lowers and duties of Midi company, and shall be cntjilcd to require from the 

directors .and o/hcers of the company such infor 
mation and explanation as may be necessary lor the perlotmatice of the duties of 
the auditors 


(2) The auditor shall make a report to the members of the company on the 
accounts examined by them, and on every ba/ance sheet /aid before the company 
m general mcLting during their tenure of office, and the report shall slate — 

(n) whether or not they have obtained all the information and explanations 

they have required , and 

{b} whether, in their opinion, the balaiice sheet referred to in the report is 
drawn up in conformity with the law . and 
(f ' whether such balance sheet cxhibitsa true and correct vieir ofthc state 
of the company s affairs according to the best of their iinotn^ho” 
and the explanations given to them, .and as shown by the booxs oi 
the company. 

(3) In the case of a banking company, if the company has branch banks he- 
yond die hmita of India, It shall be sufficient if tlje auditor is allowed accc« to 
such copies 0 / and extracts from the books and accoanls of any such bianclv as 
have been transmitted to the head office of the company in British India. 

Sub aeotion (l)--This subseciieii gives ihe auditors right of access to the 
hooks of the comp3n> and to make enquiries tor his report S/tfM p 4oS 


' " ■'ns with 
3und to 

* a;9 fn 

' hound 

e com 
and of 

serving iheoj So ihey arc boua t to know or make ihcmsehes acquainted 
with ilie.r duties uiider the company « articles and under iJie Companies Acta for 
the lime beinj. m fore.* and if the audited balance sheets do not Show ihe iriie 
Wage IS vhtTtbv occasioned, the onus is 

f . . the resalt of any breach or duly on 

^ isiWc for ullra vtret paymenis made on 

- . and lo what extent they are responsible 

liiy of payments made prior 
. of each case (1914) r Ch 

examining the books and 
y and IS liab/e T/u Umon 
\ 41S»17A fi/)0=SX Ind 

Lon 

or I . 

the , ' 
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true position He must lake reasonable care to ascertnin that they do so Unless he 


the purpose of ascertaining ishai they do show, but also for the purpose of satisfying 
himself that they show the true financial position of ihe company This is quite m 
J in Let is Lst'^te Buiidntg and Invest 


IS not an insurer he does not 

position of the company s affairs , be does not even guarantee that his balance sheet 
IS accurate according to the books of the compny If he did he nould be respon 
sible for an error On his part, even if he were himself dccieved without any want of 
reisonable care on his pari^say, by the fraudulent concealment of a book from Jiiro 


What s reaso lable care in any particular case must depend upon the circumstances 
of that case Where there is nothing to eacite suspicion, very htiJe enquiry will be 
reasonably sufficient and, m practice, I believe, business men select a few cases at 
haphazard see that they arc righs and assume that others like them are correct also 
Where suspicion is aroused more caic is obviously necessary 


148 (/) Holders of preference shares and debentures of a company shall 
_ , , , , , have the same right to receive and inspect the 

Rights of preference share balance slieets of the company and the reports of 
the luditots ond Other tcports as is possessed by 

msptcuon or r«porls, c.c 

(2) This section shall not apply to a private company, nor to a company 
registered before the commencement of this Act 


Notes — This section provided that holders of preference shares of a company 
shall have the same right to receive and inspect the balance sheets of a company and 
the I eporis of the auditors and other reports as 1 $ posscs.c 1 by the holders of ordinaiy 
shares in the company ' 


Carrying cn buiviest 'Oith lett than the Itejal intnwmm of tHcmbers 

147. If at any time the number of menibers of a company is reduced, tn 
, , , , , the case of a private company, below two, or in 

case of any other company, below seven, and 
m Ills k’si oI 1 p,»a.= MU, «" 'riD'e tb-m ax monUis 

pany, tno members while the number is so reduced, every person who 

IS a member of the company dunng the time that 
It so carries on business after those six months and is cognisant of the fact that 
It is carrying on business with fewer than two members or seven members, as the 
cose may be, shall be severally liable for thepa}ment of the whole debts of ihe 
company contracted during that time, and may be sued for the same without 
joinder in the smt of any other member 


Notes —For the purpose of this section reprcseniaiives of members c. g execu- 
tors or administrators or irusiccs in bankruptcy ate not members BossUng ant 
Jlte/bys Contmef^ OS 95 ) i CJi 66 j 


Senue and Authentication of Documents 


Service of documents on 
companj 


143 A document maj be served on acorn- 
ponj by leaving U at, or sending it bj post to, the 
registered ofticc of the corTpanj 


Notes — Older WIN, Pule s, of theCuil Procedure Code preserves ihe j ro- 
visois of Ills seclion as regards service of process on com]iamcs registered ueder 
C C.H Vol I— jyp 



iio6 


THE tNOIAS COHPAmSS ACT, 


IS 152 


the Act Hope Milhu Vithal Dts, n Bom L H 7iO=?In[J Cas 982 A coinpaJiy 
registered in Scotland or Ireland cm not be sened m England even nhen it carries 
on businesss there 23 Q B D 285 

149 A document may be served on the registrar 


Service of documents on 
registrar 


by sending It to him by post, or delivenng it to 
him or by leaMng it for him at his ofHce 

160 A document or proceeding requiting authentication by a company may 
..... e 3 be signed fay a director, secretary or other autbo 

A«l.=,«Kat,on of documoo.s „f ,he company, aod need not be 

under its common seal ' 

Notes — \ secretary if duly authorised by aihenticated document under this 
secuoa may sign Stubel p 375 


lahles, Forms and Rules as lo prt.se ribtd matters 


ApphcMion aad aUctauon ol 
tables a id farms and pawer 
to make rules as to prescribed 
matters 


151 ( 1 ) The forms in the Third Schedule 

or forms as near thereto as circumstances admit 
shah be u$ d m all matteis to -shveh those forms 
refer 


( 2 ) Th'* Governor General in Council may alter any of the tables and forim 

in the Firjt Schedule, so that be docs not increase Jbe amount of fees Payable to 
the registrar in the said Schedule, mentioned, and may alter or add to the forms 
in the Thud Schedule 

(3) Any such table or form, when altered, shall be puMished m 

Gozttu tn India and on such publication shall haie effect as if enacted in this 

Act but no alteration made by the Governor General in Council in Table A ih 
the First Schedule shall affect any company registered before the alteration, of 
, any portion of that table 
wers hereinbefore conferred by this section the 
_ ay make rules providing for all or any matters 
which by this Act ate to be ptesen^d by his aulbonty 

(3) Every such rule shall be published in the Gesette of India, and on such 
publication shall hate ttfeci as if enacted in this Act 

Notes —The model forms g ven in ihe ibird schedule should be generally 
(I9>5)A C 514 at page 522 The Governor General may alter this 
table but not so as 10 increase the amount of fees payable to the Registrar For 
rules under this section vide Gazette of India 1914 pt 1 p 805 


Athtratfon and Compromise 

152 (i) A company may by mitten agreement refer to arbitialion, in 
Power for companies to *hc Indian Arbitration Act, i 899 , 

refer matters to arbitraiion an eijsimg or future difference between itself 
, a and any other company or person 

^a) Compamw, parties to Ibe arbitration may delegate to the arbitra 
JawE^^PiIlp/n determine any matter capable of being 

lawfully settled or detenained by ihe companies iheraselaes, ot by^iheu ditec 
tors or other managing body 

the Indian Arbitration Act, 1899, other than those 
m respect of the subject matter of the 
at tea ion, shall apply to all arbitrations between cooapinies and persons ux 
pursuance of this Act 

Notes.— A cooiract to refer to arbtraiion any dispute which might arise 
between a company and an lodividoaj I# not iljegal because It IS not under the seal 
of the compan) Tht Ganges Sue*r IVorkty tiun 23 Ind. Cas 38s»37 A 
273=* t3 A h J 312 Powers of a living company 10 refer to arbiiration are not 
co-exteasive with the powers ol official liquidators who can not refer dispute to 
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prnaie arbitratioo 50A 807=110! C 695 Court has »o jurisdiction to file agree 
ment made with company to refer to arbitrauon under certain conditions mas 


where the subject matter in dispute could not be made the subject of an Arbitration 
under the Act 132 Ind Cas 399=32 P L R 444 


153. (i) Where a cocnpromtse or arrangement is proposed oetween a 
. . .1 company and its creditors or any class of thernj 

cred",o'ts°and°Sbers‘ between the company and its membeis or 

any class of them the Court may, on the appli 
cation m a summary way of the company or of any creditor or member 
of the company or, in the case of a company being wound up, of the liqui 
dator, order a meeting of the creditors, or class of creditors, or of the members 
of the company or class of members, as the case may be, to be called, 
held and conducted, in such manner as the Court directs 

( 2 ) If a majority in number representing three fourths m value of the 
creditors, or class of creditors or members or class of members, 
as the case may be, present either tn person or by proxy at the meeting 
agree to any compromise or arrangement the compromise or arrangement 
shall, if sancioned by the Court be binding on nil the creditors or the class 
of or on all the members or class of members as the case may be and also 
on the company or, in the case of a company in the coutse of being wound 
up on the liquidator and contributories of ibe company 

( 3 ) In this section the expression ‘ company means any company liable 
to be wound up under this Act 


Notes —This section enacts that if a majority in number representing 
three-fourths ihe value of the creditors agree to any compromise or arrangement, 
tbe con.promise or agreement shall, if sanciioned by the Court be binding on 
all the creditors and also on the company This arrangement could a^ect only 
those persons who were creditors either at the time when the sanction was 
accorded by the Court, or at the time when ihe application under this section 
was presented to the Court Ckkunnu Lai v Bank of Upper Imita IJti., 40 Ind 
Cas 904=106? W R 1914 Tlie compromise takes elfectfrom the dateofihe 
sanction 41 A 566=36 M L J $26? C , 32 Ind Cas 451 In a meeting held 
under the provisions of this section the written acceptance of the arrangement 
by those share holders and creditors who are not present either in person or by 
proxy, cannot be taken into consideration to make up the majority in number 


27 Bom L R 655 Under this section tbe Court can sinciion only a ^o/i» fiU and 
workable scheme 30 Ind Cas 386 , (1891) i Ch 213 

The creditors include debenture holders Re Alabam \ ^ Co (1891) 1 Ch (CA) 
223, Slater \ Dirlulon Steel Co W N (1887) 165 Under ihu scheme fully paid 
up shares can be given to the debenture holders Empire Co (iS9o)44Ch D 402 
Any scheme which is fair and reasonable, and made in good faith, will be sanctioned 
he Alabama Z. CO (1S91) l Ch (CA)2i3 

Vote given on beliVjf of a deceased memberbyan executor must be disallowed 
as also in the case nf a liquidator or a receiver loSInd Cas 463=30 Bom L. R- 
197= A I R 192S Bom So Order for preparing deed of mortgage must be set aside 
as share holders had not assented to new scheme A I R 1929 F, C 236=119 lad 
Cas 631 The only persons interested m a schene of arrangement unier 
6 153 are the creditors or contributories of the company and the) alone arc en 1 led 
to appeal for an order under the section 33 Bom. L R 149$ 
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Mode of njndiiig u{> 


Coinerstm of private esmpiuy into puhhc comp my, 

154 (i) A pnvaJe company may, subject to anylhing contained in its 
_ . memorandum or articles, by a special resolution 

powic co;rp.° y “'■''i bj filing tfin registrar a copy of soch 
^ P y resolution anJ also such a statement m lieu of 

prospectus as the corapin), if a pubbc company, would have had to file 
allotting any of its shares or debentures together tvith such a duly verinsci 
declaration as the company, if a public company, trould have had to file before 
commencing business turn itself into a public compaiij . 

(a) Upon the filing of the documents mentioned m subsection {i) tne 
registrar shall record the change in hts books relating to the conips-ny. 

» ‘ntion of 

xcept to 
of such 
’Ciiofl or 
a private 

company but it is lO be noted that there is no prohibition in the 
disregarding the ariiclcs iTj so far as they bring ibe company \yitnin the oe 
Palmeps Company Law P ^6 j 

PART V 
WtNOINO OP 
Prtltmtnar) 

<55 (0 Tlis nindmg ui> of a coropm)' 

may be either— 

(i) by the Court or 

fi/) voluntary , or 

(tn) subject to (he superviston of (be Court 

(a) The provisjo IS of this Act with respect to irinding up apply, uifeas 
the contrary appears to the winding up of a company in any of these 
modes 

^ , Act caniat be put an end lo except 

j/Pfurtv Bot L R 5 H L 193 
I IS called compulsory liquidation 
- «• “ «P and clause (3) makes mention of 

VDloniary wind og op subject lo supervision of Court A volutinry winding up 15 
deemed 10 commence it the time o' the passing of ihe resolution authonrtnir 
j the winding up 1 e n ihe case ofn special rooloiioo at the time of ijie rQttSxao 

^ A corporation does not become dissolved n ihe comraenccmeni of either ofa 

Surendra 4* fnJ Cas 455 
mat coniract to take shares in a 
. T. j , , . h'li n I® eventuaJJv made and 

uc says Doming about the deJa) he must be taken la have consented to it. and if 
fiqu>clai.oii sopsrvenM he can not crape h.c luinta, by rciso„ of ,1,0 ^chy to t.h.ch 
be raised no objcclinil <3 Ind C»s l 34 .,o \ 45 Tbo Court ran set aside a 

Itansaciion lilt IS dcinnieiilal to the interests of the ctcdilors and coninliotories of 

ihecompiny 4S Ind Cas gi 9“7 P L R 1919 

Contrthutonos ^ 

158 . (1) In the evuit of a company being wound up,* every present and 
T.abiliiv as cootnfaotonts «»«»»‘her shall subject to ptovisioos of this 
of'^pSent and past mem *«««»>. be liable to contribute to the assets oflbe 
hers company to an amount sufficient for pajment of 

the debts and liabilities and the c Sts, charges and 
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expenses of ils winding up, and for the adjustment of the rights of the contributo 
nes among themselves, with the qualifications following (that is to say) — 

(f) a psst member shall not be liable to contribute if he has ceased to 
be a member for one year or upwards b“fore the commencement 
of the winding up , 

(«) a past member shall not be liable to contribute m re peel of any 
debt or liability of the company contracted after he ceased to be 
a member , 

(»{} a past member shall not be liable to contribute unless it appears 
to the Court that the existing members are unable to satisfy the 
contributions requited to be made by them in pursuance of 
this Act : 

(iv) in the case of a company limited by shares, no contribution shall 
be required from any member exceeding the amount if any, 
unpaid on the shares in respect to which he is liable as a present 
or past member ; 

(o) in the case of a company limited by guarantee, no contribution 
shall be lequiced from any member exceeding the amount 
undertaken to be contiibuted by him to the assets of the com 
pany in the event of us being wound up , 

(ii) nothing in this Act shall invalidate any provision contained in 
any policy of insurance or other contract whereby the liability of 
individual members on the policy or contract is restricted, or 
whereby the funds of the company are alone made liable in respect 
of the policy or contract , 

(t») a sum due to any member of a company m his character of a member, 
by way of dividends, profits or otherwise, shall not be deemed to 
be a debt of the company payable to that member in a cose of 
competition between himself and any other creditor not a member 
of the company, but any such sum may be taken into account 
for the purpose of the final adjustment of the rights of the contii* 
butoncs among themselves 

(2) In the winding up of a company limited by guarantee which has a share 
capital, every member of the company shall be liable, in addition to the amount 
undert^en to be contributed by him to the assets of the company in the event 
of its being wound up, to contribute to the extent of any sums unpaid on any 
shares held by him 

Contributories — The terms includes fully itaid shareholders National ii umgs 
Bank Atsocialion, (iS60), i Ch 547 , AngUsea Colhtay Co (i866) l Ch 5SS , 
Xica Goht Mma (1898) 1 Ch laj 

But all interest Marlborough 

Club . nefit BuUtUng Socuty (1892) 

65 L , u .vide 35 lad Cas 159=38 

A. 347 I 36 Ind Cas 791 , 38ind Cas 233 , 81 Ind Cas 5QS An mteniioa to 
forfeit not claimed into elfecc is no forfeitureof all 10 Pat 299=1930 Ind Cas 
5341=12 Pat L T 2i5 = A.I It 1931 Pata>44. 

Two lists of contributories — Ordinarily there will be tno lists of con ribu* 
tones, namcl>, the A list and the B list The A list composes persons who are primarily 
' , and 
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5 H L 25 , V R 5 H L 71$, Briffs Case 6 App Cas 800, 

Morris I Case, h R 7 Cli '’ooS C 8 Cb 810 The list also distinguishes between 

persons who are contributories in their own right and persons who are contributories 

as repren atives of others Pihner^s Company Law p 396. 


157 . In the winding up of a limited company any director whether past 
, . , , , . or present, whose liability is, in pursuance of 

Liability of directors ~ J addition to his Iiabi 

hability IS unlmnied „l.oiber 

be liable to make a . the commencetnent oE 

the winding up a member of an unlimited company 
Provided that — 

(;) a past director shall not be liable to make such further contribution 
if he has ceased to hold office for a year or upwards before the 


comraencemenl of the winding up , 

(u) a past director shall not be liable to make such further contribution 

in respect of any debt or liability of the company contnetea 
after he ceased to hold office , , , . ^ 

(i«) subject to the articles a director shall not be liable to make sue 
further contribution unless the Court deems it necessary to reqvu 
that contribution in order to satisfy debts and liabilities of the com 
pany, and the costs, charges and expenses of the winding up 


158 . The term 


Meaning of coniributo 

mg and in all proceedings prior to the final determination of the persons who 
are to be deemed contributories includes any person alleged to be a contributory 
Notes —A mere debtor of a company m Jrqoidsiion is noi a eontnbm«y 
{19*6) All lot (1866) 2 Lq 379 at p 387 (186^) 1 Ch App SJJ ,{1867)3^11 

App 111! at p 164 (1878; S Ch 0 679 at p 708 h includes asy person aliegw 
to be a contrbuiory 57 Ind Cas 25 j>*(i 9 i 9 ) 1 Lah 337 It includes a fully 
paid up shareholder 36 Ind Cas 980 see also 89 lad Cas 994 A person who 
agrees lo be -t member of the company on some cond 1 on does not become a 
member I the con lion s lOt ^l/illed and cannot be placed on the list of 
contributor es A I R 1928 Lah 234»ror Ind Cas 192 107 Ind Cas 492 


159 (1) Tht liability of a contributory shall create a debt accruing 

Nature of Uhl ty of co > when his liability 

jribufory commenced, but payable at the times when calls 

are made for enforcing the liability 

mnlfAwory stall te cottitzaWe 

by any Court of Small Causes sitting outside the Presidency towns ^ 

ninboiory commences wlie.n he agrees to take his 
« ' ” ^9 E^fatUConv-tll (1864) 4 De G J 
9; 12 C 0 284 Once there is an application for 

o ground to rel eve a slutc holder of bis Inbiluy as 

B . ‘dings 7 S Ind Cas 745 

160 (■) If a conmbtitory dtra either before or after he has been placed on 
Contributor es in case of ~^°^^^^hutories his legal representatives and 

deiih of member beiis ^)a]l be liable tij a due course of admi 

, , ”’***^* 9 D to coiitnbute to the assets of the com 

jiany m disch^e of his liabiluy andrfialj be aininbutories accordingly 

(2) If the Ugal represtnta noney 

ordered to bo paid by thtm pro 

perty of the deceased contnbi ^ and 

of compelling pajment thereout of the money due 

Notes — Wherr the dccciscd shareholders dies before ihe winding up ihu seciion 
IS applicable Ae ltuygerii>),e, toTq 435 Ttj/arv Ttj/ar (1870) lo Eej 477 
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A nominee of the company can be appointed a Iministrntor Tomhnsonv Gilby, 
54 L J P So Where an executor ot an adinimsirator improperly distributes 
the assets he may be personally liable tfhis name appears in the list of coiitri 
butones Re Muggertdge, 433 The liability of the legal representative 

of the deceased share holder to conlnbuie is limited to the extent of (he assets if 
any, which came into their hands from the deceased share holders A I R 1931 
Pat 44^130 Ind Cas S34=io Pat 249 IllegaSly removed member is still a 
member 133 Ind Cas 424 To iix a deceased contributory’s share with the habi 
lily of person representing h's estate should be brought on record before an effective 
order ma) be made A. I R 1930 A'l 503= 124 Ind, Cas 28 

161 If a contributory is adjudged insol 
aent cither before or after he has been placed 
on the list of contributories then — 


Contributories in i 
insolvency of member 


(1) his assignees shall represent him for all the purposes of the winding up, 
and shall be conlnbutortes accordingly and may be called on to 
admit to proof against the stale of the insolvent, or otherwise to 
allow to be paid out of his assets in due course of hw, any money 
due from the insolvent in respect of his liability to contribute to 


I . estimated 

made 

Notes— In such a case a trustee in bankruptcy may be put on the list (1906) i 
Ch I It appears that a bankrupt is to be ire-vtcd better than oilier contributories 
la a winding up Vide Re DuckMOrth^i Ch 578, Cx patie Sttong,%Z\\ 492 
Carralh and Haggard s Clavn, 4 Ch 174 . Ex parte Cooper, 15 L T 637 , Re C E 
B (1903) 2KB 340 

Winding up by Court 

Circumslancts inivhich com >62 A company may be wound up by 

pany may be wound up by the Court- 
Court 

(0 if the company has by special resolution resolved that the company be 
wound up by the Court , 

{ii) if default 13 made in filing the statutory report or m holding the statu 
tory meeting 

(jtt) if the company does not commence its business within a year from its 
incorporation) or suspends its business for a whole year 
(ip) if the number of membeis is reduced, in the case of a private com 
pany, below two or, in the case of any other company, below seven 
(t>) if the company is unable to pay its debts : 

'J5 'kji QtinrX '& oC *haf, \K yisA "xv/i 

should be would up 

Notes — The Couil should exercise power under this section only on strong 
Rio'ind 86 Ind Cas 135^48 M 4S9 , see Vso 39 B 16 , 31 P R 1914 , 39 

B 47 ■ 39 Ind Cas 570^39 A 334 It is only in extreme rases that a Court 
will at the suggestion of ihe minority disregard the wisles of the donesiic 
forum and order the company to be woundup S9lnJ Cas 524, see aUo 59 
Ini Cas 542 = 47 C 654, 23 C W N 844=38 Ind Cas 561. A creditor’s 

application for winding up must be dismissed where a company has a bena 
fide defence to the claim AIR 1915 Rang 128=2 Kang 326«» 

84 Ind Cas tost lhat there has been a fraud in the promotion or fraudu* 
lent misrepiescutaiion in the prospectus is insufticient to found a win- 

. ■ ’ ■ 49 C. 
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»u»t be ini le otiKia!!^ litd Windtaj up orJer passed co jsequent upon condmoml 
•esoJutifn It evtri ordinary rpeeimg coaveued fouricen da)S of the jssue ol 

nofjce /nt) fje hid but is not luthoar ;urjsd<c(wa Ind Cas 74 

Clause (v) —Vide 117 fnd Cas 7S*»A I R igig Lah 651, 58C 716-A I R 
1931 Cd 642 

Clause (VI —A I R 1930 Mad 340= no Inti Cas 373 , A I R 1929 Com 
^ = 114 lod Cas S49 , A I U J93b Ranp 36—I07 Ind Cas S60 , 56 Ind Cis 914 1 
)SC7 i 6=A I R J93J lud Cis 3*1, 36 C W N 54=*54C ^ 3 

,,g«6i M I ) -Si (P CJ 

163 A conjoany stall be deemed to be 
ible',oV\“ ;''M‘ "" milMe 10 pay i« Uetis— 


(/) li i ludiior b) assjg<?me»t £>r oiberBjse, to wljonj the company is 
indLbted jn a suni exceeding fixe hundred rupees then due, has 
S'.rve I an the company, by leaving the same at its registered office, 
a denund under his hand requiring the company to pay the sum so 
due Hid tliL company has for three neeU thereafter neglected to 
pay the sum or to sfcuie or compound for it to the reasonable 
siiishcnon of the creditor , or 

1/ jf extaiUon or other proces» issued on a decree or order of any 
Court tti faiour of a creditor of the company is returned unsatis 
Tied in a Mlule or m part , or 

'//( i( St IS troiel 10 rhe satisfaction of the Court tbit the company IS 

umble to pay Its debts and, in determining jrhether a company 
IS unable to pay its debt' the Court shall take into account the 
contingent and prospective Jiabiiities of the company 
Notes ~No ICC li> credu >r 4 »o ’ 

Cts s 4 I'ilal Cx> 4b3 Ti e t 
i TIk fa iiii ihe P tu oner U 
dnt lecomiatu Ins iieijk erf to p 

1 1% jis (Jt-btb an i tli s s cv fence • 

CO »pi )> IS to si a V f a he dtbt cti - j , 

■ ng: itp ! I 1 1 s I 1 rojicr mote of enforcniff it t^xtnier't Coutiin/ J-ti'O cttuip 
ktCo’i/fil ift\ uli P -oi see also $9 ln<i Cis jfii—ajC \V N 844, 

(1S74) I ’ I I -<<4 } 1) j> » >-'j) s Ran^ 575 Contboons of strMce must be 

'll tl N'fi emus be served ai rlit^ registered office A I R I931 


1 C 4 Wlur. tlR High Court makes an order for winding up a companv 
W I pipin' U tefeired « ^‘ay, if u thinks fit. direct a)] 

10 D s I (Couji ^bsequent proceedings to be had m a District 

Court, and lh'*reupon such Distnct Court 
shall fir ihe purpose of winding up the company, be deemed to be “the Court- 
wiihm the meaning of this Act, and shall have for ihe purposes of such irindine 

up all the jurisdiction and [owers of the High Cotirt ^ 

Notes -Wi, ere die District Judge lias assig«e,l 10 the AddiiionaJ Disirict 
lu )gc of the place all the functions of supervisws ibe hqmdition of a compaBS. the 
lauer acquires the junsdicuoa lo fU'S orders m ihe miuer of the winding up of 
ihecompany Sthin/il ^ AVn fm /*/ 27 C W U 509-69 Ind Cas 356 t* C 
Suthjunsdici.on can be exercised by X p»slr,ci Court e»en when the coniribulones 
do not i\c wiihiniis jurisdicuon 54 In! Cas 384, ,06 fod Cas SoS-A ! R 
1915 Lah 370 

185 . If during Ibe progress of wjnding up in 3 Distrirr court it is made 

Trlnsfer of .rinj.ng up from }“ “■ “J' ll'ff' « “uU 

one Jiiiiirt Court lo anoihtr S SIrt “"f o*" 

Districi Court having jurisdiction lo wind up 
companies, the High Court may transfer the samo «> such other Court, and 
thereupon die winding up shall proceed «i such othiir district Court 
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Notes — An order for ihc winding up of a company was made fay the E^^nJab 
I ~ mies Act Subsequent proceeidngs were 

LaJtore agamst coninbutones residing 
lahabad High Court On an application 
lal liquidator to enforce these orders 
to enforce the orders by proceedings 


166 An application to Ihe Court for the winding up of a company shall 
n , be by petition presented, subiect to -the provisions 

forTvVSrup of secon euher by ihe company, or by any 

* ^ (or creditor or creditors including any contingent 

or prospective creditor or creditors), contributory or coutnbutories or by 
all or any of those patties together or separately 
Provided that — 


(a) a contributory shall not be entiiled to present a petition for winding 
up a company unless — 

(I) either the number of members is reduced, in the case of a 
a private company, below two, or m the case of any other company 
below sesen , or 

(II) the shares m respect of which he is a contributory or some of them 

either were originally allotted to him, or have been held by him, 
and registered m bis name, for at least six months during, the 
eighteen months before the commencement of the winding up, or 
have devolved on him through the death of a fornier holder , 


(i) a petition for 
the statutor 

presented by « , , ^ » 

tion of fourteen days if^w the last day on which the meeting ought 
to bate been held , 


(e) the Court shall not give a hearing to a petition for winding up a com* 
pany by a contingent or prospective creditor until such security for 
costs has been given as the Court thinks reasonable and until a 
Pruna factt case for winding up has been established to the satisfac- 
tion of the Court 

Notes— >Tlie rirhc is a staiuiorv iicht and cannot be curtailed by ihe Articles of 
Association • • 

can make a ' . , 

373 . (189 

snccnl case • . . ' 

Ch D 151 . I , . . . 

to sec i{ ihi- u,, .. • 00 j ■ ■ 

majority of die creditors opposing tbe petitiOD 88 Ind Cas 138 

107 An order for winding up a company shall operate in favour of all the 
^ , , creditors mid of all the conttibutoncs of the 

Effect of Minding up Order company as if made on the joint petition of a 

creditor and of a contributory 

S . up order. 74 Ind, Cas. 

, ■ ' , I Kct, for dissolution of a 

. V jeing m the hands of the 


Commencement of 
up by Couit 


I be deemed to comm- 
ence at the time of the presentation of the jietition 
■n'i'ng for Ibc winding up. 


C. c. H. Vol. 1—140 
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Notes —After a pemion had been presented by certain creditors to the District 

" e’s Bank, Ltd and the 
petition, a meeting of 
nber 1913 and a resolu 


tion passed to the c 
subject to the supei 
to the notice of thi 
addressed to him by • 
District lodge after 


ompany becomes as 
without the sane 


tion of the Court. (1887) A. C. s?s : A I R I93» ■“■=“S9M L J 8^6 

IRp The Court T01V ut un» timf tiler *6 presentation of the petition for 


such terms as the Court thinks fit 

Notea— Even in voluntary liquidation the Court has some power ^ 
section National Bank V Gopa I)at, gtlnd Cas 1052 Under ss 

^ assets 0/ the bank lor us 

■ stay the execution ot me 

,m a suit by the 

to Its going into 'liquidation f/u National Bank of India v Oopat Daj, s8 . 

X97-»A I R 1923 Oudh 630 The principle upon which a company is to be wouno 

up on the petition of a creditor IS simply us mabiliiy to pay after proper 

made and the lapse of three weeks Any such neglect must be ' 

reference to the facts of each particular case, and when the ‘ 

that the date is disputed, all that the Court has first to see is whether 

that dispute is on the face of it, genuine or merely a cmak of me com 

pany’4 real inability to pay just debts 27 Ind Cas 44-*'39 B 47 Z”® 

company is insolvent a provisional liquidator may be appointed 21 Ind 
Cas S77“3i P R »9I4«337 P L R 1913 A Court can rcciify its own mistake 51 

Ind Cas 723 This section does not bar an application to set aside an exparte 

order 72 Ind Cas, 106 Carelessness or ignorance of a pleader is not sufficient to 
extend lime fixed by s 169 73 Ind Cas 21 1 Where the JiquidTtor has done all he 
could to comply with the provisions of law, he is entitled to extension 63 Ind 
Cas 607 

170. (1) On hearing the petition the Court may dismiss it with or 
Powers of Court on hcat.us ">‘>>091 costs, 01 adjourn the hearing conditionally 
petition unconaitionally, or make any interim order or 

any other order that it deems just, but the Court 
shall not refuse to make a winding up order on the ground only that the assets 
of the company ha\e been mortgag^ to an amount equal to or in excess of those 
assets or that the company has no assets 

(2) Where the petition is presented on the ground of default in filing the 
statutory report or in holding the statutory meeting, the Court may order the costs 
to be paid by any persons who, in the opinion of the Court, are responsible for the 
default 


Notea— An order to wiod up two companies cannot be made on one petition. 
Shuldt Marine Insurance (i863J l6 W R 69 Where a company is insolvent, a creditor 
whose debt IS presently payable IS entitled to a winding up order 11 H L C 3^, 
(1870) 5 Ch 363 , L K. S H L 176,(1873) 17 Eq 1,(1906)2 Ch 327 But even 
IS cbscretionary (1906) z Ch 327, see also 
, adjourn the hearing 34 Beav 314, 17 Lt 

4 Ch O 259 An order is not to be refused on 
K...- ' company have been mortgaged to an amount 
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equal to or in excess of those assets, or that the company has no assets (*909) 
* 49 . 24 C D, 259 , (1903) 2 Ch 345 • (1906) I Ch 841 , (1906) 2 Ch 327 

171. When a winding up order has been made, on suit or other legal 
j proceeding, shall be proceeded with or com 

order ^ winding up me^ced against the company except by lea\e of 

the Court, and subject to such terms as the Court 

niay impose 

Notes — An unsecured creditor cannot be turned into a secured creditor after 
winding up by granting him specific performance of an agreement to create a charge 
A rigid line is drawn at the winding up, and creditors should not be allowed to 
change their position after that date 1927 Bom 167 Limitation does not run 
after an order of winding up 1927 All 161 (F B ) The effect of this section 
'Snot to restrict any of the right» 10 recover debts due to it which the crown may 
possess in virtue of as prerogative The right to collect cess due under the Bengal 
Public Demands Recovery Act against a company in liquidation remains intact 
53 C 328^96 Ind Cas 37 A suit can be instituted with the leave of the winding 
upCourt 41 A 432=50 Ind Cas 115 , 15 Ind, Cas it5,58Ind Cas 607, 37 Ind 
Cas 427=3 0 L j 641 , 20 C W N 715=88 Ind Cas 754 As regards what 
amounts lo permission to institute suits, side 37 Ind Cas 791 Leave under s 171 
means leave by the winding up Coutc and when once given includes all subsidiary 
proceedings 50 Ind Cas 115 Once a winding up order has been made this 
section would apply and no suit or other proceedings may be proceeded with 

against the company except by the leave of the Court 58 C 946=133 Ind 

Cas 186 A Suit by the Government is not tn except on 134 Ind Cas 429 
The Company Judge is auihonty responsible to sec whether winding up pro 
ceedings would be properly safeguarded or not by gram or withholding 
of leave and only appellate Court can question hs decision 124 Ind Cas 

28 Leave should be refused absolutely only in exceptional cases 119 lot) Cas 
273- A I R 1929 All 3S3 This section is applicable bo h to liquidation under 
courts supervision and liquidation by Court itself 109 Ind Cas 22 An order of the 
tower Court w U not generally be disturbed by the appellate Court 37 Ind Cas 

791, see also 36 Ind Cas 6t3 A director cannot institute a suit after winding 

up order 36 Ind Cas 617 As to when such permission is generally given, vide 
47 Ind Cas 1005 An appeal by a company 1$ not barred by this section, 47 Ind 
Cas 392 

172 (1) On the making of a winding up order, it shall be the duty of the 

- , . . company forthwith to file with the registrar a copy 

bf S °»uh relmta? ° ° it® “ >1>= 'nnding up 

** proceedings may so file a copy 

(2) On the filing of a copy of a winding up order, the registrar shall make a 
minute thereof in his nooks relatit^ to the company, and shall notify in the 
local official Gazette that such an order has been made 

(3) Such order shall be deemed to be notice of dischage to tbe senants of the 
company, except when the business of the company is continued 

Notes — The posilion of servants, clerks and other employees of a compny 
on the making of a compulsory order is that sacli order operates as a notice 
of dismissal to them as from the date of the order, and aiy right they may 
have to notice runs from that date Stuiel^ 1220 citing Chipmtm C<ue (i£66) 

I Eq 346 , j Cd« (1886), 32 Ch D 366, Mid an i Ccunlus District Bank 

V Att t nod \ C \^ -*^7 Ifnfi/rrrv !/>*tw»rr fintol t Th 336, (igio) 2 Ch 24S 

a fresh contract for 
ous emplojmcnt b> tbe 

,.w j A V - / j — i j, > this will not ordinarily 

be the case 32 Ch, D 366 — Sttebel^ 1220 

173, The Court may at any time after an order for winding up, on the 
^ , , applicatjon of any creditor or contributory and 

w/d”'^'un^ on proof »the satisfaction of the Court that all 

“ ‘ proceedings m relation to the winding up ou^t 

tube staved, mako an order staying ihv pioccctbngs either altOoeiher or for 
a liDiitca time, on such terms and conditions os the Court thinks lit. 
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Court m^y have regard to 
wishes of creditors or contri- 
butories 


Notes —The power to make an order for the stay of proceedings 
under a voluntary winding up ha "■ ' ^ 

section 215 read with section 173 of the • 

with an application for stay of proceedm 

pany the Courf has to see whether a » ^ w j - o- 

detnmental to the commercial morality and to the tuierests of the public at 
litd In re Telescole Sy idtcaU 2 Ch J74 , see also In re Steamihip 

Ti/om Co. (1888) W N 17, In re Sehorschujjf Electric BatlUry Syndicate, Ltd 
fi888j W. N 166 , see also 88 fnd Cas 13S 

174 The court may, as to all matters relating 
to a winding up, have regard to the wishes of the 
creditors or contributories as proved to it by any 
sufficient evidence. 

*, . mean a majo 

I a winding np 
ty of creditors. 

Rt Oiljiilds Fminu Coi-poralun, Ud < 7 ) ‘“'S seciiun « 

to questions arising both after and before the winding up order Ec Ruooer 
Produce Investment Trust, l Ch 382 =*84 L J Ch 534 Section 140 

Indian Companies Act, (VI of 1882) does not make it obligatory on ‘^e court 
to comply with the wishes of the majority of cieditors Af A / 

Bank ot Burma Ltd, 17 Ind Cas 852 = 5 U T 193 „ 3 

winding up proceedings it is improper to allow a company to come i« 
fight for the grievances of an individual shareholder A I R 193 * 

58 C 6a A fully paid up share holder Ins the right to appear and to be heard up® 
the application to wind up the company litd In winding up a solvent ewp-my 
the wishes of tha contributories are to be considered 36 C W N 54 “ 5 *^ 

439 P C 

Offiaal Liquidators 

175 . (1) For the purpose of conducting the proceedings in winding up 
I E company and performing such duties in re 
liautSlor M ‘te Court may tmpore, the 

^ Court may appoint a person, or persons, to be 

called an olScal liquidator or olfictal liquidators i 

(a) The Court may make such an appointment provisionally at any time 
after the pieaentation of a petition ind before the making of an order for 
winding up 

the 
be 1 

persons 

C4A ChaC^ixt.m'j any. and what, security is to be 

given by any official liquidator on his appointment ^ 

^( 5 ) The acta of an official liquidator shall be valid notwithstanding any 


Uqm^tof be appointed of assets in the hands of an official 

Jndge dealing wiih ihe winding up that an Appellate 
Court decision c»cepl under very specuol circumsuncea or unless 

it can be^own lhai ibe Judfee hail acted on a wrong principle AT A. / /loife v 
Bank of Burma, 17 lad Cas 8,3=5 Bur U T 193 , A I R (1928) Rang 36. The 
Court has junsJiction under clause (2) to appoint 1 provisional liquidator and 
such a provisioiul hquidaior need not be ihe official receiver Unhmsi CM, 
(1891) W N 64, Dount 6- Co (1893) W N 2i Tlorlh Wales Cun 
PQWiUt, (189*) a Q B 220 , AltrcxntiTe Bulk 0/ Austniha, (1892) i Ch 
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204 Bui u usual 11 such a case to appoint the 0'^ lal Receiver as the 
proMSionaUiquidator MtrcjJtliU Bank of AustrUta z C\\ 204 Wheiioneof 

two persons appointed liquidators jointly, reluses to act, the resolution appointing 
them becomes abortive A I R 1944 All 165=107 Ind Cas 22 


Clause (6} — Tnis clause avoids any question of competition between a receiver 
and an olhcial liquid uor The word assets means assets of the comany and in 
eludes property subject to charge 58 C 946=133 Ind Cas 186 


Resignations, removals fill 
tng up vacancies and compen 
sation 


176 (i) Any official liquidator may resign 

or be removed by the Court on due cause 
shown 


(2) Any vacancy m the official liquidator appointed by the Court ‘hall 
be filled up by the Court 

(3) There shall be paid to the official liquidator such salary or remunera 
tion, by way of percentage or otherwise, as the Court may direct, and, if 
more liquidators than one are appointed, such remunerations shall be dis 
tnbuted amongst them in such proportions as the Court direct. 


j6C \V N S4 = S9 C L J 439-61 M L J 783 (P C) A winding up order was 
made on contributories petition containing serious charges of misfeasance against 
the dtrectora and a liquidator and comm iiee ot iiispcu lan nominated by the 

’ At 
ones 
very 
J the 
/ insuKent 
pursuance 
continued 
spend the 

■ duors The 

• inspection 

• ler section 

^ . orresponds 

to sub section (i) Rt Rubber an'i Proluce fnveU trutt i Ch 382, see also 

ReOxford Building and Injeituunt Co (i883)49L T 495 , Re Ex parte Cftarlet 
a/or/A, (1887) 36 Ch D 299 

177 The official liquidator shall be described by the style of the official 

Official l,qu,d,.or ‘T J" 

^ which he IS appointed, and not by his individual 

name 

Notes — An official liquidator shall be desenbed in his official name, vide 
18A 198 

173 (1) The official liquidator shall take into his custody, or under his 

^ , - control all the property, ciTccts and actionable 

Custody of company 5 pro gjajjjjg which the company is or appears to bi, 
entitled 


pcriy 


(2) If no official liquidator is appointed, or during any vacancy in such ap- 
pointment, all the property of the company shall be deemed to be in the custody 
of the Court 

Notes — He can take into custody or under his control all the properties and 
things m action to which the company IS or appears to be cntiiled, vide Rent Coal 
^e/d Sjndjeate (1S9S) I Q B 754 

179 The official liquidator shall have power, with the sarction of the Court, 
to do the following things 

Powers of official liquidator 
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txi8 


(o) to institute or defend any suit or prosecution, or other legal proceeding, 
civil or ciiminil, in the name and on behalf of the company ,* 

(5) ' so far as may be necessary for 


(^) t 


Of) 


(^) 


(/) 


property of the company by 
public auction or private contract, with power to transfer the whole 
thereof to any person or company, or to sell the same in parcels , 
to do all acts and to execute, m the name and on bchaUot me 
company, all deeds, receipts, and other documents, and tor tnai 
purpose to use, when necessary, the company’s seal ; 
to prove, rank and claim in the insolvency of any 
any balance against his estate, and to receive divi e 
insolvency, in respect of that balance, as ® 
from the insolvent, and raieabJy with the ol P 

to draw, accept, make and endorse any bill of 
promissory note in the name and on behalf of the company, mth 
the same effect with respect to the liability of the 
the bill, hundi or note had been drawn, accepted, wao® 
dorsed by or on behalf of the company m the course oj 

business ; ^ ^nnev 

ig) to raise on the security of the assets of the company any money 

fM to take out, in his official name, letters of f^^^tiistration to wy 

deceased contributory, and to do in his ®®^tal name any ot 
necessary for obtaining payment of any money due from a contri 

tory or his estate which cannot be conveniently done m the Mme 

of the company . and in all such cases the money due shalJjjM 
the purpose of enabling the liquidator to take out the letter oi 
adniinistration or recover the money, be deemed lo be due 
liquidator himself Pronded that nothing herein empowered shall 
be de emed to affect the rights, duties and pnvjleges of any AOmint* 
strator General , . c 

(j) 10 do all surh other things is iua> be necessary for winding up the affairs 
of tht company and distributing its assets 
Clnuee (a) — In a suii for or 3i,^tn&i an Official Liquidator the company’s name 
should be used Turquittd v Kiiby 4 Eq »23 Kent v ha Communante del 

Saeuri dt Ch^nie C 2}o , Kintrets Cewe, (1869) J Ch 95 But in certain 

cases the I guidaior niiy be ilie proper ptamiiff (J903) A C 22o , The liquidator 
assesses higher nghis ihin ihc company London CtUulOid Co (18S8) to Ch I 5 . 
190 
certaii 
rtes, ( I 

m ,nfT II M fTi k.. t ^ -1. r' * * , ' , t' 'r 1 . 


appomiiment of the liquidator 95 Ind Cas 9J7w4aA 580 The fact l/nt i^e cills 
ire barred by them as againsi the company and that the company could not 
rcahsc them by lapse of time is no answer to ijie Jinuidaior’s claim for cooinbunon 
10 P 4 f 249“A 1 R 1931 I’at 44 

Olauao (b)— He can continue the business for administranon and realisation 

lyCh D.35 

V . ■ for the direction ol Court and the 

.Zaj/ern Company, \\Z 7 r>) ir f T 220 
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180 Th* Court may provide by any order that the official liquidator 
may exercise any of the above powers without 
the sanction or intervention of the Court, and, 
where an officul liquidator is provisionally 
appointed, may limit and restrict his powers by the order appointing him 

18H The official liquidator may, with the sanction of the Court, appoint 
„ . an advocate, attorney or pleader entitled to 

lan'ce'to'officaUiqJidato" before the Court to assist him .n the 

^ performance of his duties Provided that where 

the officul liquidator is an attorney, he shall not appoint his partner, unless 
the latter consents to act without remuneration 


Discretion of official liqui 
dator 


Netes — When no such sanction has been obtained the vahduy of the acts of the 
pleader is not affiecied 5 Lah 414 

182 The official liquidator of a company which is being wound up by 

,1 u,v.. . . 1 * L the Court shall keep in manner prescri 

liqifd«o?m ending op’’ '' P'“P« in which he shall cross to be 

made entries or minutes of proceedings at meet 
mgs and of such other matters as may be prescribed, and any creditor or con 
tnbutory may, subject to the control of the Court personally or by his agent 
inspect any such books 

183 Subject to the provisions of (his Act the official liquidator of a 

t- ^ , f company which IS being uound up by the Court 

l,nn,'Aa!«t ^ in the idministrstion of the assets of the 

^ ^ company and in the distribution thereof among 

Its creditors, have regard to any directions that maybe given by resolution of 
the creditors or contributories at any general meeting 

(2) The official liquidator may summon general meetings of the creditors 
or contributories for the purpose of ascertaining their wishes, and ic shall be 
his duty to summon meetings at such times as tlie creditors or contributories, by 
resolution, may direct, or whenever requested in writing to do so by one tenth 
tn value of the creditors or contributories, as the case may be 


(3) The official liquidator may apply to the Court in manner prescribed 
for directions in relation to any particular maiici arising 1 1 the winding up 

(4) Subject to the provisions of this Act, the official liquidator shall use 
his own discretion in the administration of the assets of the company and m the 
distribution thereof among the creditors 

( 6 ) If any person is a aggrieved by any act or decision of the official 
liquidator that person may apply to the Coutt, and the court may confirm, re 
verse or modify the act or decision complained of, and make such order as it 
thinks just m the circumstances. 

Clauso (2) —In ibe windin^ up of a solvent company the Court and also the 
Official Liquidator, as to all matters afTeciiui, the coninbuioncs as a class, should 
have particular regard to the wishes as pioved b> any sufficient eudcnce 
36 C W N S4 

Ordinary prjfcri of Court 


184 (i) As soon as may be after making a winding up order the Court 

„ . f shall settle a list of contributories, with power 

Settlement oflsiofcontn to rectify the register of members in all cases 
where rectification is required in pursuance of 


butones an application of 
-'sset' 


ets of the 


Ksh between 
rho ate con* 
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OCildll, II .v . V 

money it tbe time of a. w. , . 

out any objection bavins been raised as to the validtiy of the sUolraent 
that the contention could not be allowed P/t/aStfl^h v Pishmr Sasii W 
Cas 53. A subscriber to the memorandum of Association renwtas a member of the 
company, uatil such'ttnie as ettber the CQcapm,/. tvhirh of course must be autbonstd 
by lUe articles of Association, accepts a 
or the subsciiberjiimself pays foi tbe siWai 
body else 13 $ Ind Cas 424=aA I Jl » 

(0 be discharged must have repudiiled ihe 1 
tbei register, subject^ ’ -1 «n 

the wiping up talccn'i 
A person cannot be 
of Winding up he has i « « 

to'iepudiate them m an “■ ‘ 

The 'appellint admitted tb 
company under liquidation 

contributories on the^ ground that he had been indnceo oy laise 
misrepreseiiUtion to purchase the said shares. //eW, that the objection wa 

able, for it was not proved thar the apphesnt tooi. shares m the company upon 
ih“ faith of he alleged represeniaiiotis made to him 24100. Cas 236 

I8S Ihs Court may, at aov time alter maVmg a wiii4rog upotder, 
rec{oiro My contributory for tbe funo oemg 
settled on the list of contributories and any 
trustee, receiver, banker, agent, or ofticer of the 
witbin such tune as 
operiy of documents 

order, to a refund of 
.binding up was passed 
debts The hguida 
, ie amount reabred by 

Tt>a Cfian t v TAf OjpfKil X^tgui iuforf.<if PfO^Ifs 


> (0 the 

IiU of 

idutent 


Power to require delivery of 
property 


company to pay 
the Court direct 
in Ins bands to w .w 

Note 
money ri 
but aucr 

(Or has 10 ni'- i c«i,u a « 
such cred tor of ihe Bask 
Bank aj f i(ii i 31^ fnd Cas 265 

186 (r) The Court may, at any li , 

yower to or<)tr pi} met, c of ^ 

debts b> coinriblitory ® j t A u 

, , »n manner direcied by the oedet. any taonev doe 

Irom him or from the estate of (be person whom he represents to the comnanv 
exclusive 0/ any money pajaWe by h«n Or the estate by sutu® of ivm taW aw 
pursuance of his Act ' * ”* 

(3) The Court in malung such an order may, m the case of an unffmited 
coorpanj ailon lo the conmtoiory by irj, of set olT any money due to htm 
or to the estate which he represents from the company on any indcoentlent 
desltiig or contract with the company, but not any money die « him as a 
member of the company in tespeci of any d/ndeud Oy pmSt , and may, in the 
case of a limited company, make to any director nhose liability is anhmited or 
to his estate the like allowance 

Prorided thit, tn ibe case of any company, whether limited or unlimried 
%heti all the ciedttors are paid in full, any money due on any account whatever 
to a toniiibutory from ibe company may be allowed to lum by way of set o/T 
against any subsequent call. 

Notes.— -Svib seciion (j) docs nothtog more rhan create .a rew machinery 
for britvging to dchis due by a conlMbuiory JO ihe company It does not create new 
liabihi'ts o* ccafei new righia , *t merew psoYHles surumary procedure lor ciiJorc- 
mg cauiiog legal liabiiiiics The words ‘ai any tunc,' m the sub-sectioo do 
not auiUomc the Court to order (he payment of a statute barred debt, they can 
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only mean at any time in ihe course of liquidation proceedings, commencing from the 
date of the order Sn Natain v Liquidator Union Bank 74 Ind Cas 600 The Court 
has upon a summary apphration presented to jt the power to direct the coniibutory to 
pay not only all moneys due from him as a member ; but aho any debt due from him 
to the compan) The jurisdiction is permissible, but when a case is made out 
for the exercise thereof, it should not be declined unless very cogent r-^asons to the 
contrary are shown The Lahoie Bank v Kidar Nath, 31 Ind Cas 746 The 
summary procedure under tins scctioit can be resorted to recover money from a 
firm, by selecting from among the partners one who is 3 contributory and calling 
upon him to liquidate the whole debt 4 Lah 239^77 Ind Cas 338 ;«ee also 
S3 Ind Cas 653 , 7 Ind Cas 724 , 3 Lah 382 , 3 Lah L J 80 An order of 
payment luade under secuon 186 must be regarded as a decree and enforced as 
such Tharya Rim v Popat Rim, 47 Ind Cas 997 A reprcscn'aiive of a 
share-holder IS liable to contribute to the extent of the assets in his hands 10 Fat 
249 = 193 Pat 44 


187 (t) I he Court may, at any time after making a winding up order, 

Po««rofCourl 10 m.U calls and ci.her before or after il has ascertamed ihe 
sufficiency of the assets of the company, make 
calls on and order piymenl thereof by all or any of the contributories for the 
time being settled on the list of the contributories to the extent of their liability, 
for payment of any money which the Court considers necessary to satisfy the 
debts and liabilities of the company, and the costs, charges and expenses of 
winding up, and for the adjustment of the rights of the conlributonis among 
themselves 

I (a) In making the call the Court may take into consideration the probability 
'that some of the contributories may partly or wholly fail to pay the call, 
j Notes —The power and duties of the Court is respect of making calls upon 
j contributories conferred by the section may be exercised in a winding up by the 
/ Court, by the Liquidvtor as an olticer of the Court S/ietei [> 1166 The power is 
discretionary with ihe Court (1871) 5 H L, 128 , see also (1S91) 2 Cb sSoaCp 


) 


claim back any 
Varot/am ilorarji 
IS section is not 
the winding up as 
. /of the balance 

lased, for which a call has been made 
has not been assured by payment, is 
the Company’s Act on the motion of the 
J Ch 801 , 13 Ind Cas 958 


Power to order pajment mio 
bank. 


188 The Court may order any contributory, purchaser or other person 
from whom money is due to the company to pay 
the same into the Bank of Lengal, the Bank 
of Madras, or the Bank of Bombay as the case 
. *count of the official liqui 

icli order msy be enforced 
the official liquidator 


Notes— The Bank of Bengal the Bark of Madras or the Back of Den La^. 
now refers to Imperial Dank of India If a liquidator who has obtained an order 
wishes to enforce It he roust obtain \ further order for pa>'ment to himself Leedt 
Banking Co (i£C6) i Ch 130 

C,C.H. Vol I— 141 
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189 All moneys, bills, hundis» notes and other securities paid and deli 

vered into the Bank of Bengal, the Dank oi 
Reguhtton of iccount uiili jvjadras or the Bank of Bombay, or any branch 
thereof, respectively, in the event of a com 
pany bemg wound up by the Court, shall be subject in all respects to e 
orders of the Court 

Notes -The Bank or BMgal, ihe Bank rf Madras “ Ban>- »• Bomha)' 
refers lo Imperial Bank o( India Vide s 32 of rlie Imperial Bank of fndia, Act, 1910. 

190 (.) An order made by the Court on a eontiibutory shall IsnbjKt 

to any right of appeal) be conclusive evidence 
Order on contributory con* jjjg money, if any, thereby appearing to 

elusive evidence ^ ordered to be paid is due 

(2) All other pertinent matters stated in the order shall be taken to be truly 
Stated as against all persons, and in all proceedings whatsoever. 

191 The Court may fix a time or tunes within which creditors are to 

„ piove then debts or clatms, or lo tn “™oea 

Power to e>.clude creditors ffom the benefit of any distribution made oeiore 

not proving m time 

192 The Court shall adjust the rights of the 
Adjusiment of nglils of contrlbutorjes among themselves aud dismoute 
coninbutones surplus among the persons entitled thtteto 


Note 
the debt 
intern , 


'npany me uu j ~ , 

js if all the share* are of 
s as follows that IS to say 
inbutones the amount psid 


LU WM 9 . , V W j .» 

to repay all shareholders the amount 
making surli payments will be divide 

number of shares held by them respcciivtiy f -jt » * » -» .. 

535 

Every share holder is entitled to the proportionate part of the assets of the com 
pany Btrch v Crppptr (1889) 14 A C £35 , see also Wakefield Rolling Stock 
Co, (1892) 3 Ch 165, Espuela Lm { and Cq <1909)3 Cb 1S7 

193 The Court may in the event of the assets being insufficient to 
Power to order costs. satisfy the liabilities, make an order as to 

, . the payment out of the assets of the costs, 

charges and expenses incurred in the winding up in such order of priority 
as the Court thinks just ^ 


Notes— Where A lease provided ihat if lessee (a company) caused delay m pay 

ment of rent, the land lords would bo eniidcd to recover the arrears with interest 

'from (he buddings which may have been erected ou the land * Held \i) that tn 

equity a charge was created on ihe build ogs when they came into extsiencc and 
(a) that although the charge did not amount to a transfer or a mortgage it gave a 
right of priority to the land lords over the unsecured creditors of the company in a 
winding up Ktthav Lily Ctrdhart Lai 27 Ind Cas 34 

104 (1) ^Vhen the afioirs of a company have been completely wound up, 
D.sioIuUMofcompxoy the Couit shall uiaU an order that the company 

be dissolved from the date of the order, and the 
company shall be dtssoUed accordingly 

(3) ihe order, shall be reported wiihtn fifteen days of the making thereof 
by the Ofiicial Liquidator to the Kegistrar, who shall make in his books a 
minute of the dissolution of the company 
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(3) If the ofScial liquidator makes default in complying with the requirements 
of ihib section he shall be liable to a fine not exceeding fifty rupees for every 
day during which he is in default 

Notes — Unless the dissolution is set aside no action can bs taken against the 
promoters directors eic {i8gi)2Ch 73 

E^traorduiaiy Po oers of Court 

195 (i) I he Court may, after It has made a winding up order, summon 

D before it any officer of the company cr person 

known or susKctea to have .nh.s possess, on any 
of company s » i r property of the company, or supposed to be 

^ indebted to the company or any person' whom the 

Court deems capable of giving informa'ion concerning the trade, dealings, 
affairs or property of the company 

(3) J be Court may examine him on oath concerning the same, either by 
ivords of mouth or on written interrogatories, and may reduce h s answers to 
writting and require him to sign them 

(3) The Court may require him to produce any documents in his custody 
or power relating to the company , but, where be claims any lien on documents 
produced fay him, the production shall be without prejudice to that lien, and 
the Court shall have jurisdiction in the windng up to determine all questions 
relating to that lien 

(4) If any person so summoned after being tendered a reasonable sum for 
nis expenses refuses to come before the Couit at the lime ippointed not having 
a lawful impediment (made known to the Court at ihe lime of us sitting and 

y allowed by it) the Court inay cause him to be apprehended and brought before 
the Court for examination 

of ihe 
rec'ors 


up to 
nust be 

IS deration 38 In t Cas 287 The examinv 
one an I pen lening creditors should not be 
when the credilor who seeks to attend is 
engaged in litigation wilh ihe company m hquidaiion d/ooMa DuaarJ Colton 
^innujaetunng Co , Ltd hire 1 Rang 384 = 1924 Rang 24 The scope of cxamina 
non under this section is 10 seek informaiion on maticrs which may be just or 
beneficial for the winding up of the Company AIR 1931 Lah 8=1^9 Ind Cas 
407 The powers of ihe Court given by ihis section is very wide and is not necessary 
that the Court must first determine ibat the person called upon to furnish ihe infer' 
maiion does actually possesses the iiformation A I R 1931 Lah 80130 Ind Cas 
407 on search or inspection the party can not take cop es but can only lake notes 
of such search or inspecuon AIK 1930 Cal $3i 

196 (1) When an order has been made for winding up a company fay tlio 

nation of promowrs. directors, op^ion a fraud has 

etc be^ commuted by any person m the promotion 

or wrmauon of the company or by any director 
or other officer of the company m relation to the company since its formation th« 
Court may, after consideration of the ap.licauon, direct that any person wlio has 
taken any part in the promouon or formation of the company or hat h *■» 
a director, manager or other officer of the compan), shall atttnl before iho 

' f lljc £“ 

' ' - w ^ , minagti cap^ 


officer thereof 
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(2) The official liquidator shall take part in the examination, and for that 


purpose may if specially authonsed by the Court m that behalf, employ such 
legal assistance as may be sanctioned by the Court. 


legal assistance as may be sanctioned by the Court. 

(3) Any creditor or contributory may. also take part in Ibe examination 
either personally or by any person entitled to appear before the Court. 

(4) The Court may put such questions to the person examined as the 

Court thinks fit. ' . ,1 

(5) The person examined shall be examined on oath, and shall answ r 
all such questions as the Court may put or allow to be put to him. 

(6) A person ordered to be examined under this section may at his ova 
cost employ any person entitled to appear before the Court, 

liberty to put to him such questions as the Court may deem just for ® 

of enabling him to explain or qualify any answers given by him ; rroviaea 
if he js in the opinion of the Court exculpated from 
suggested against him the Court may allow him such costa as in;ils discre 
it may think fit . . j u»n 

(7) Notes of the examwation shall be taken down m writing and shall oe 
read over to or fay, and signed by, the person examined and may w 

be used in evidence against him m civil proceedings, and shall be open 
the inspection of any creditor or contributory at all reasonable times. 

(2) The Court may, if it thinks fit, adjourn the examination from time to 

time. , * -nrf 1 

(9) An examination under this section may, if the Court so directs, 1 
subject to any rules m this behalf, be held before any District Judge oc b j 
any officer of the High Court, an Official Referee, Master, Registrar M 

Deputy Registrar, and the powers of the C>ufl under this section as to tfl 
conduct of the examinaiion, out not as to costs, may be exercised by the person 
before whom the examinicion is held 

Clause (IJ—The Court canoor order ibe official receiver lo pay ihe costs of the 
examination personally /oA/t Twiiidls & Co (1910) z K B 697 A summons (O 
discharge an order for a puWic extrtiiaatiOa can be fvken ou' as soon as the person 
to be examined kno^-s 0/ the order p 1049 emnf, rrutf Ma irttetfment 

Corporditott oT SoulU J/«r 1 3 Ch 335 pefore public eKammation is ordered 

the offici U liquMicor musi make om jA»<ve case of fraud (iSgfiJA 0.146; 

(tagiJsQ U J8S . (1873) I Ch 210, (»»?9) I CVi stj at p 231 Such frsiud must 
formaiioa ofa company (1894) 1 Ch 444 
« • Court to order public examination of any 

< z IC 8 67 ai p 68 Such an order may 

'a s , — V C — 'Z * ' 'Z ' L ■* L* p Order should be 

discharged If II IS shown ihar the Courl had no jurisdicnon 10 piss such an order 
(1895) I Ch 395 ,<1899} 3 Ch 773 


It does not enable the Court (o make an order under this section on the petition 
of a fully paid-up share holder Dare Gaiter / W N oft 


lent to avail 
Cate {iS$ 2 }. 
332 ; Zr/di 
Tselfof ihe 
vever, av.ill 
616}, and 
g delay in 
jondent if 
L. J, {a ) 
• Atexandra 
is may be 
■ ■ s there are 
• 'tih Gujr 
■ onduci 0/ 


gated that mu*! be done under s 196. A 1 R '*r 9 i» Bah. 8. 
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Clause ( 5 ) —Clause (5) ^^as enacted ID order to enable the Court in charge of 
the liquidation proceedings 10 examine the persons meniioned therein inter aha to 
ascerta n their conduct wiih regard to the management of the company and to find 
out us financial condiuon and Its assets In these proceedings there is no contest 
between two parties and therefore the proviso to s 112 of the Evidence Act does not 
confer Any special privilege on the persons so cvamined Rant Chand Gurvala v 
Emperor, AIR 1926 Lah 385 


' in civil procee 

person exami 
riminal procee 
was not inten 
t Ram Ch xnd 

Gurvala v Emperor, AIR 1926 Lah 385 

197 The Court, at any time either before or after making a winding up 
Pn,..- order on proof of probable cause for believing 
contributory ^ ^ contributory is about to quit British India 

or otherwise to atecond, or to remove or conceal 
any of his property, for the purpose of evading payment of calls or of avoiding 
examination lespscling the alTatis of the company may cause the contributory 
to be arrested and his books and papers and moveable property to be seized, and 
him and them to be safely kei t untill such time as the Court may order 

198 . Any powers by this Act conferred on the Court shall be in addition 


Saving of other proceedings 


or debtor of the company or t 
recovery of any call or other sums 

Notes —Vide <6 P R I9i5»29lnd Cas '•^5 


Enforcement of and Appeal from Orders 


199 All orders made by a Court under this Act may be enforced in the 
Same manner m which decrees of such Court 
made in any suit pending therein may be enforced 


Power to enforce orders 


Notes —Where applications are made to the High Court for directing the District 
Courts concerned to enforce the pay'nent orders made by another High Court m the 
matter of ihe winding up of the company, the proper procedure as indicated by the 
conjoint effect of this section and next section IS that the order that is filed should be 
treated in the same manner as a decree passed by ibe High Court in which it is filed 
and transferred for execution to the respective District Courts concerned and it is not 
compeient for the High Court to auihorizc the officnil liquidator to apply to the 
District Courts concerned for ensorcing the order under s 164 AIR 1927 
Mad 271 


200 Any order made by a Court for or m the course of the winding up 

rv.j.. .. r~ of a company shall be enforced in any place m 

t?bt entoretd by oil.frciuiis sucU Court 

IS situate, by the Court that would have bad juris 
diction in respect of such company if the registered office of the company had 
been situate at such other place and in the same manner in all respects as if such 
order had been nude by the Court that i> hereby required to enforce the same 
Notos — Sections zoo and uot must be held to be subject to the special provisions 
ofR i6ofO 21 of the C P Code and iherefore a transferee of an order under 
section 186 of the Companies Act must in the first instance, apply 10 the Court uhidi 
made the order Thir^a Rams PopaS R i9i8«*i6SP W R i9iS»47 

Ind Cas 997 

201 Where an> order made by one Court is to be enforced by another 

, ,, , ... Court, a certified copy of the order so made shall 

lode of dcil ng « u be produced to the proper officer of the Court 

lobeeiiforcedbyotherCouris requited to enforce the same, and the produ-Uon 
of such certified copy shall bssubcieni evideice ofsuwh order having been 
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made ; and thereupon the last mentioned Court shall take the requisite steps 
in the matter for enforcing the order, in the same manner as if it were the order 
of the Court enforcing the same 
Notes — An order for the wind 
Chief Court, and under section 164 
Mere taken m ihe Court of the District 

in districts within the jurisdiction of A „ " * t 

to enfoice these orders Held that the High Court had jurisdiction to enforce the 
orders by proceedings in execution before itself, or to authorise the Official Liquidator, 
10 apply to ihe various District Courts in respect of each of the persons agamsl whom 
orders for contribution had been passed , and that as the balance of convenience as 
m favour of the latter course, the Official Liquidator was authorised 10 procew 
accordingly In the utaiter of the National Insurance and Banking Company , Ltd, 
54 Ind Cas 384 


202 Re hearings of, and appeals from, any order or decision made 0i 
. , , , given in the matter of the winding up of a com 

Appeals from orders Court may he had in the same manner 

and subject to the same conditions in and subject to which appeals may be had 
from any order or decision of the same Court in cases withm its ordinary 
jurisdiction 

Notes— Au order of District Judge dimissmg objections to attachment is not 
appealable 1927 Lah 282 Notice of an appeal from any order or decision madem 
the winding up of a company should be given wahm three weeks after ihe order 
complained of unless such tune 18 extended by the Court of ippeal 22 M 29* • 

to set aside an et 
lougb If may result 
Iiquidaiory Judg« 
• T - sanctioned by the 

predecessor of the Judge, and consequently no appeal from such an order can be 
t.ntertameH Ghansham DaS v ffmausthan Bank i Lab 73>»55 Jnd Ca« 928 A 
Judge conducting the liquidation can recall a wrong order and rectify, a mistake 
SI lod Cas 723*«33 P I R 1919 As to when an order can be treated as an 
order m windi 'g up, JtdeitXad. Cas 6;* An order of the liquidating Court can not 
be reopened in a regular suit 4 $ Ind Cas 84 

This section corresponds to seciion 169 of Act VI of 1882 h'or cases under that 
secuon vide 16 Ind Cas 794 , 33 Ind Cas 705 73 Ind Cas 23 i , 10 Ind Cas 443, 

39 Ind. Cas 263 , 6j I id Cas do; , z8 Ind Cas 143 , cS Ind Cas 600 , 31 Ind Cas 

73j , II Ind Cas 563 , 55 Ind Cas 028 , 19 Ind Cas 53 , 22 Ind Cas aeo . 17 Ind 

'' 85 A I R 1929 Lab 770 (r B I , 36 C W N 59 , 33 Bom L R un; . A I 

1931 Sind 120 A I R 1031 Lah 8 , A I R 19J1 All 59 (2) 


yoluntary Binding up. 


CircumitancM n »hii.h com 203 A conpan, may be wound un volun- 

pany may be wound up volun tartly r / «/ wwuuu up voiuir 

tardy ^ 

(1) when ibe period (jfany) fixed for the duration of the company by 
the article expires or the event (if any) occurs, on the occSrrence 
of which the articles provide that the company is to be dissolved 
and iho company m general meeting has pased a resolution 
requiring the company to be wound up voluntarily 
(a) It Ihs company .colve, Uy special resolution that the company be 
wourd up vomntanly , •' 

({) if the conijxany resoUei by extraordinary re'olulion to the effect that it 
cannot by reason of its liabilities continue its business, and that it u 
advisable to wind up. 


Notes — Acomjiany registered under this Act may he woun I up voluiiiarily 
Torguxy Bith Co , litre, 33 Beav $81 In erder torciiferan extraordinary resolu 
uon for the volunur> wiodiug up of a compiny valid, u is necessary iliat nonce of 
the Kiceling should txpr«» ihat u *« toteoled to propo.t aicsolmlon that the 
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company is unable by reason of us Iiablities to coniinue ita business 

Stlksione Fill Cotilery Coin i<, 1 Ch D 38, see also 2 Ch 191 (1875) iCh D 

38,15 c \V N 1047 , 35 P R I9l7,381nd Cas , 943 A resolution to wmd up 

the affairs of a limited habilil> company voluntarily must be confirmed at a subse 
queat meeting' of the share liolders , and such resoluKoH IS only effective from such 
confirmation //oiniy s, Cnse, L T 237 Where i company is wound up voluu 
tarily by means of a preliminiry and a confirmatory resolution the commencement 
dates from tl e passing of the second resoluiic 
see alsoHornf^* s Case 37 I 919. 

Cas 672=20 Bom L, R 693 = 42 Bom 593 , 

of a share holder as a cootrihutory xide 28 (nd Cas 95 28 Ind Cas 95 > 28 

Ind Cas 142 , 46 Ind Cas -i 


Commencement of xoluoiary 
winding up 


204 A voluntary winding up sliall be deemed 
to commence at the time of the passing of the re 
solution authorising the winding up 


Notes — A xoluncary winding uo of a company is to be deemed to commence only 
at the lime of the passing of a special resolution as defined by section 81 clause 2 
(b) I e not before the passing of the subsequent resolunon confirming the preli 
lerefore, where after the passing of such a 
, irrnsferred all liis shares la the company 

the list of contributories Hornby s Cise 37 
L J 929 , see also (1868) 6 Eq 232, (1868) 4 Ch App 20, (i88s) 31 Ch D 
78 , (1897) 1 Ch 373 , J5 Ch D tiS Wheie a voluntary winding up is super 
I seded by a compuUory order, the winding up dates from the presentation of the 
petition Taurine Co In re S3 L J Ch 271 = 25 Ch D 118 , (1910) i Ch 78 1 18 
L T 30j 


205 When a company is wound up volontaiily, tlie company shall* froui 
__ the comn}en<,ement of the winding up* cease to 

winding ,13 businecs except so far as may be 

P of company required lor the beneficial winding up thereof 

Provided that ihe corporate slate aud coiporue powers of the coo^pany 
shall, notwithstanding anything to the contrary in its articles, continue until it 
IS dissolved 


Notes— Ihe voluntary winding up does not operate as a n-'tice of dismissal 
10 servants Midland Counting Vistrict Bank v Altvood (19051 t Ch 357, 
contra {\Zn) 14 Eq 4i7 , (1887) L R 19 Jr A volumarx liquidator is an 
agentofihc company Knowlesv Scott ^>89') > Ch 7x7 On ihe appomtment of 
a liquida or all ihe power* of d rectors cease except so lar as the company m „eneral 
meeting or the liquidvor sanctions the continuance thereof Ordinary trade con 
tracts made previous to ihe liquidation is lerrai latcd (1902) 3 K B 660 , (1903) 
A C 414. (1882) 5 Q, D D 149 


206 (1) Notice of any special resolution or extraordinary resolution 
. for winding up a company voluntarily shall be 
given by the company witlan ten days of the 
passing of the same by advertisement m the 
a the 


N'otice of resolution 
up voluntarily 


_ this 

section, it shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues , md every officer of the company who 
knowingly and wilfully authorises or permits the default shall be liable to a 
like penalty 

Notes — Where a company bos resolved by special or cstraordiinry resolution to 
wind up voluntarily it must give notice of ibe resolution by advcriissmeni 
in the Gazette. — Stubcl'p 1272 


Consequences of \olun 
tary winding up 


207 The foUowing consequences shall ensue on 
the voluntary winding up of a company — 
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made , and ffiereupon tfte iast mentioned Court shali take the requisite steps 
in the matter for enforcing the order, in the same manner as if it were the order 
of the Court enforcing the same 
Notes — An order for die wind 
Chief Court, and under section 164 


10 apply to the various District Courts m respect of 
orHcrs lor contriiiuuan had been Passed , an t that 

in faveur of ihc hucr course the Official Liquiudvoi «,»» . 

accordingly in tie milUy of ihe NiUonil Imurantt an I Bonking Company, Ua 
5t Jiid Cas 3^4 

202 Re hearings of, and appeals from, any order or decision made 01 
... , giaen m the matter of the winding up of a com 

\ppcals from orders Court may be had in the same manner 

and subject to the same conditions in and subject to which appeals tnay be ha 
from any order or decision of the same Court m cases within its ordinary 
jurisdiction 

Notea — ’ of District fudge dimissmg objectmns to attachment 's not 

appeahWe " decisoamadeia 

the windioi, * aftetl 'i’® 

complained ** ’?• *** 

sIsoSA L usideanf* 

Pnrte orlc “fih ir tnay result 

Jiqmdatory Judge 
. sanctioned by the 

an order can be 

enterianel GhantUmlias v tlinauun<in f. ^ jj Ind Ca« 928 A 

Judge coiiducung the f quidanoa can recall a wnj/ig order and reel fy a mistake 
Blind Cas 723^3^^ 1 B, 1919 Asvo vhen an order can be treated as an 
Order in windi y up 86 Ind Cas 65 An order of iJ e hqu dating Court can not 
be reopened m a regular suit 4B tud Cas 84 

This seci on corresDonds to section 169 of Act VI of tSSz For cases under that 
seci on vide 16 Ind Cas 794 2j Ind Ca< 795 73 Ind Cas *3i to Ind Cas 413 

29 Ind Cas 65 61 1 id Cas 6O7 28 Ind Cas u"* '*8 Ind Cas 600 31 Ind Cas 

72j II Ind Cas 562 55 Ind Cas 928 19 fnd Cas 53.22 Ind Cas 250 17 Ind 

•^as as A I B J939 Lab 770 (P C ' j6 C W N 33 Bom L U uoc A 1 

1931 S nd 120 A I R 1931 Lah 8 AIR 1931 AU $9 (2) 


i Voltmnyy j)mdtng up, 

Circumsiances n »l.ich com 203 A company may ho wound un volun 

pany may be voundupvolm tanJy ' y vviun 

tanly ' 

(i) when tbe period (il say) fixed for the durition of the company by 

the articles expires or the event (if any) occurs, on the occurrence 
of which the articles provide that the company is to be dissolved 
meeting has pased a resolution 
uiia up voluntarily 

(*) , f resolution that the company be 

wOui a up voluntarily , 

(j) if the company resolves by extraordinary resolution to the effect that it 

cannot by reason of its liabilities continue its business, and that it u 
advisable to wind up, 

Notes — Aconipany reg stered under ih s Act may he wound ip voluntarly 
Torouay B>ith Co , hire 32 Beav ^8t In Order to render an extraord nary resolu 
non for the voluntary winding up of a company valid it is necessary that nonce of 
ihfr mccung should express that it is loteodeil to propose a resol ition that the 
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cOTipany is unable by teason of us liabilities 10 continue us business 
Siltsione Ftll Coillerj Coin re, i Cb D 38 see also 2 Ch 191 (1875) iCh D 
38,150 \V N 1047 , j 5 P R I9i7,381nd Cas , 943 A resolution to wind up 
the affairs of a limited liability company \o!unianly must be confirmed at a subse 
quent meeting of the share holders and such resoluiio 1 is only effective from such 
coafirmation Hornby Cure, iq L T 237 Where a company is wound up volun 
tarily by means of a preliminary and a confirmatory resolut on the commencement 
dates from t^e passing of the second resolutic 

see aXioHornhy s Cau 37 L J Ch 929 • 

Cas 672 = 20 Bom L, R 693=42 Bom 595 , 

of a share bolder as a contributory vide 28 liid Cas 95 28 Ind Cas 93 , 28 

Ind Cas 142 , 46 Ind Cas 21 


Commencement of \olutiiary 
winding up 


204 A voluntary winding up shall be deemed 
to commence at the time of the passing of the re 
solution authorising the winding up 


Notes — A voluntary winding uo of a company is to be deemed to commence only 
at the time of the passing of a special resolution as defined by section 81 clause 2 
e subsequent resolution confirming the preli 
■erefore, where after the passing of such a 
iransferred all his shares m the company 
the list of contributories Hotnbys Case 37 
L J 929 , see also (i 863 ) 6 Eq 232 (1S68) 4 Ch App 20, (1885) 31 Ch D 

78, (18971 I Ch 373, 25 Ch D 118 Whee a voluntary winding up is super 
seded by a compulsory order (he unding up dates from the presentation of the 
petition Taurine Co In re 53 L J Ch 271 = 25 Ch D 118 (1910)2 Ch 78 18 

L T 2O3 


20s When a company is wound up volontanly the company shall from 
, , the commencement of the winding up cease to 

un . voluntary winding ,(3 business except so far as may be 

up on status of company j,,, beneficial Sinding up thereof 

Provided that the corporate slate and corporate powers of the company 
shall, notwithstanding anything to the contrary in its articles, continue until it 
IS dissolved 


Notes —I he voluntary winding up does not operate as a notice of dismissal 
10 servants MidlwA Counting District Bank 'e All vood, (1905) 1 Ch 357, 
contra \\%Ti) 14 Eq 417 (18S7) L R 19 Jr no A voluniarv liquidator is an 

agent of the company Knosvlesv Scott 1 Ch 7 i 7 On the appointment of 

a liquida or all the powers of directors cease except so far as the company in general 
meeting or the liquidator sanctions the continuance thereof Ordinary trade con 
tracts made previous to ihe liquidation is terminated (1902) 2KB 660 , (1903) 
A C 414 , (1882) 5 Q, 0 D 149 


206 (i) Notice of any special resolution or extraordinary resolution 
for winding up a company voluntarily shall be 


Notice ofiesolviuoia 
lip voluntarily 


given by the company within ten days of the 
passing of the same by advertisement in the 
any) circulating m the 
ituate. 

I a the requirements of this 
section, It shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues , and every officer of the company who 
knowingly and wilfully authorises 01 peimus the default shall be liable to a 
like penalty 


Notes —Where a company Ins resolved by special or exiraordiinry resoluiion to 
winl up volumanli, it must give nonce of the resolut on by advertisement 
m the Gazette. — Stiebcl^ 1272 


Consequences of volun 
lary winding up 


207 The following consequences shall ensue on 
the voluntary winding up of a company 
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(i) the assets of the company shall -be applied m satisfaction of 
Its liabilities pan patsu, and, subject thereto, shall, 
unless the articles otheririse provide be distributed among the 

{it) thi ors 

■ I . ■ : w 

of the company, and may fix the remuneration to be paid to him 
or them ; 

{ill) on the appointment of a liquidator all the powers of the direclois 
shall cease, except so far as the company in general meeting, or the 
liquidator, sanctions the continuance theicof; 

(if) the liquidator may, without the sanction of the Court, exercise all 
powers by this Act guen to the official liquidator in a winding up 
by the Court ; 

(f) the liquidator may exercise the poivers of the Court under this Act of 
settling a list of contributories, and of making calls, and P^y 
the debts of the company, and adjust the rights of the contributo- 
ries among themselves ; , c » , 

(i 1 1 the list of contributaries shall be prtma facie evidence of the liability 
of the persons named therein to be contributories , 

(' II J when severalliquidators are appointed, every power hereby 

may be exercised by such one or more of them as may be deter- 
mined by the company at the time of ibeir appointment, or m 
default of such determination by any number not less than two , 
(nil) if from any cause whatever there IS no liquidator acting, the Court 
may, on the application of a contributory, appoint a liquidator . and 
(iat) the Court may, on cause shown, remove a liquidator, and appoint 
another liquidator 


lere a company goes into a“oliimary liquidauoo the Court Eenerally 'stavs exe 
^cuuon of ihe decree obtained against the company 131 Ind Cas ^7q=A I R ion 
^ application for execution is not warrini^ed 58 C 913 

= 35 C W N 299 After a company has gone into liquidation through a voluntary 

liquidation the remedy of a creditor is to take only what he can take uSer the 
scheme of the liquidaiion and no more 118 I ' '' 

Itself a siatuiory bar to the progress of an execu'ioi 
gone into voluntary liquidation, unless and unti 
a Court having jurisdiction under Companies Act 
stay of proceedings and (he liquidator or any 

llie Coim havrng" jmisd'Clioi; 

under the Companies Act 36 Ind Cas 397 = 38 A 407=14 A L J 513 

208 (i) The liquidator in a voluntary winding up shall, wiihm twenty-one 

Notice by liquidator of his “‘»/PPOintmeni, file with the registrar 

appointment presmbed appointment in the form 

(2) If the liquidator fails to comply with the requirements of this section, 
be shall be liable to a fine not exceeding fifty rupees for every day during which 
the default continues 

Notes — Where a person IS appointed’a liquidator of "any company however im- 
perfect he may consider his appointment tobe,ifhe is nominally a liquidator and 
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acis as sucb, he must carry out the duties and 
When a person accepts his appointment as 
according to law , and if he does not do so then 

m the nature of a misunderstanding he will be hahte to a penalty under this 
section Sahsh Chvidra Ghosh V Emperor y)\nA Cas 478=15 A L J 346=39 
A 4«2 

209 (i) Every liquidator, appointed by a company in a voluntary wind* 

„ , „ , ing up shall, within seven days from his appomt- 

Rights of creditors in \ notice by post to all persons who 

VO un ary win ing up appear to him to be creditors of the company 

that a meeting of the creditors of the company will be held on a date, not being 
less than twenty one days nor more than one month after his appointment, and 
at apla-'e and hour, to be specified m the notice, and shall also advertise notice 

and once at least m some news 
the registered office or principal 

(2) At the meeting to be held m pursuance of the foregoing provisions of 
this section the creditors shall determine whether an application shall be made 
to the Court for ihe appointment of any person as liquidator in 
the place of, or jointly with, the liquidator appointed by the company and, if 
the creditors so resolve, an application may be made accordingly to the Court 
at any time not later than fourteen days after the date of the meeting, by any 
creditor appointed for the purpose at the meeting 

Provided that the Court may by order at any time, extend the time for 
making an application under this subsection for such period as the Court 
thinks proper 

(3) may make an order either for the 

remova ompany and for the appointment of 

some ppointment of some other person to 

act as liquidator jointly uich the liquidator appointed by the company, or such 
other order as, having regard to the interests of the creditors and contributories 
of the company, may seem just 

(4) The Cou t shall make such order as to the costs of the application as it 
may think fit, and if it is of opinion, that having regard to the interests of the 
creditors, in the liquidation, there were reasonable grounds for the application, 
may order the costs of the application to be paid out of the assets of the' com- 
pany, notwithstanding that the application is dismissed or otherwise disposed of 
adversely to the applicant 

Notes — By an e\inordtnary resoluiion u was resolved that a company be 
wound up voluntarily and lhat a person (A) be appointed as liquidator. Subse- 

• s resolved that another 
m was made under tile 
jidacor The liquidation 
\ crcdilor of the company 
joint liquidator, Held, 
de for the appointment of 

, . - *c of joint liquidator by 

B does not give him any ngJiis whatsoever and no order can be made ratifjiag B s 
appointment with reirospccuve effect //r//also that, when an application is made 


■ 5) 

■ . . L / .^3 

Ind Cas 905 

210. (i) If a vacancy occurs by death, resignation or otherwise in the 
I'o.cr ,0 f,ll v.c«c> M. ”1 Iiq«i<iMor appointed by lhccon,f»»y u>. 

Oflicc Of liquidator a volunUrj Winding up, the company m general 

meeting may, subject to any arrangement wit*- 

us creditors, fill the vacancy 
C. C. H Vol 1—142 


UjO 


TiJB MhJAJi COM?A*1l^S ACT 


[S 213 


(2) For lhal purpose a general meeting may b- called by any coninbjtory 
or, if there were more liquidators than one, by the continuing liquidators 

(3} the meeting shall be held in manner prescribed by the articles, or 
in such nunner as may, on application by any contributory or by the contmu* 
mg liquidators, be determined by the Court, 

Notes — Tins scctiau makes provision for the appointment ofa successor to a 
liquidator m cist of hts death, rcugnaiion or wherwjse 46A 759. 

211 (i) A company about to bo, or in course of being wound up 

loluntarily may, by extraordinary resolution, 
to its creditors, or to any commiUce 
of them, the power of appointing liquidators or 
any of them, and of supp!> mg vacancies among Un liquidators, or, enter mio 
any armgement with respect to ihe powers to be exercised by the uquidators, 
and the uiannur in which they are to be exercised 

(a) Any act done by creditors in pursuance of any such delegated powe 
shall have the same effect as if it had been done by the company 

Notes — Tile powc' guen by this provision is never exercised Stieiel^ 1274 

212 (1) Any arnngemeni cnlered inlo between a coropioy about to te, 

, u u j or in the course of being, wound up volumariiy 

and i(s CfcdUors Shall, subject to any right of 
appeal ander this section, be binding ^ 
company if sanctioned by an extra ordinary resolution, and on the creoitors i 
acceded to by three fourths in number and \aluc of the creditors 

(2) Any creditor or contributory may, witbm three weeks from tw compie . 
tion of the arrangement, appeal to the Court against it, and the Court may . 
thereupon as u tiunks just amend, vary or confirm the arrangement ^ 

Notes —Resolution passed on modificaiion of composition scheme on application 
to Court if defective tinier niandnory section :i2 will noi he vihJ by oOClrine ei 


part performance 1930 A L / 1157' 

213 <0 Where a company is proposed to be, or is m course of being 

wound up altogciber voluntarily, and the whole 
Power for li juidat >is to ac* or part of its business or property is proposed to 
cept shares etc as ^ conside transferred or sold to another company (in 
ration lor sale of jropenyof this section called the transferee company) the 
compan) liquidator of the first mentioned company (in 

this section called the transferor company) may, with the sanction of a special 
resolution of that company conferring either a general authority on the Uqui 
dator or an authority in respect of any particular arrangement, receive, in com 
pensation or part compensation for the transfer 01 sale, shares policies or other 
like interest in the transferee company for distribution among the members of 
the transferor company, or may enter into any other arrangement whereby the 
members of the transferor company may, in lieu of receiving cash, shares, 
policies or other like interests, or m addition thereto, participate in the profits of, 
or receive any other benefit from, the transferee company 

(2) Any sale or anangement in pursuance of this section shall be binding 
on the members of the transferor company 

(3) If any member of the transferor company who did not vole in favour of 
the special resolution at either of the meltings held for passing and confirming 
the same expresse# his dissent therefromiii writing addessed to the liquidator, 
and left at the registered ofSce of the company within seven days after the 

confirmation of the special resolution, he may require {},£ liquidator either to 

abstain from carrying the resolution into effect or to purchase his interest at a 
price to be determined by agreement or by arbitration m manner hereinafter 
provided 

(4) If the liquidator elects to purdsase the member’s interest, the purchase- 
money must be paid before the company » dissolved, and be raised by ih« 
liquidator m such manner as may be determined by special resolution 
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(5) A special resolution shall not be invalid for the puiposes of this section 
by reason that it is passed before or concurrently with a resolution for winding 
up the company, or for appointing liquidators , but if an order is made within 
a year for winding up the company by or subject to the supervision of the 
Court, the special resolution shall not be valid unless sanctioned by the’Court. 

Special resolution. — A clause for winding up the company or for the appoinl- 
ment of liquidators may form part of a special lesolmion and be passed along with it 
An amendment to aspecial resolution may be alloned to be moved at the first meeting, 
but no atieraiion whatever of the special resolution can be allowed at the confirmatory 
meeting (1902) 2 Ch , Pir^ihuram \ The Tata Industrial 90 Iiid Cas 

5 ^ 0 = 1925 Bom 49 

E\ery company has under s 213 a right of amalgamation with another company 
irrespective of its own constitution in the memorandum and articles but the 
amalgamation will not bind the transferee company unless its constitution empowers 
to effect such an acquisition loind Cas 195=523 571,55! A 274=32 C.W N 
1038 

Where a re construction is to be proposed under this section, the fact that 
such re conslructioa is to be carried out under this section *hou!d appear in the 
but see (190S) 1 Ch 743 But it is 
be passed without any amendment 
tion can carry 0 it a re construction 
scheme Agt\ and Masterman's Bank, la Cq 599 N On such a scheme 

the sanction of a special lesolution is not accessary Stubel p J030 

214 (1) Ihe puce to be paid for the purchase of the interest of any 

,, j ,, , , _ dissenuenl roemb'’! may be detemnned by agree 

Modeordcumimmgpnce If the parlies d.ipute about the same, such 

dispute shall be settled by arbitration 

(2) The provisions of the Indian Arbitration Act, 1899* other than those 
restricting the application of the Act m respect of the subject matter of the 
arbitration, shall apply to all atbitrations in pursuance of this section 

Notes ~Tlic costs of an arbitration under this section are no doubt in the 
discretion of the arbitrator, hut where the liquidator has made no offer the dissentient 
willusually not proceed at his peril [ Imkertal iftreanlile Credit Association, (1871) 
12 £q 504] and where the liquidator has made an offer he will have to show that 
It was sufficient iUrgan’s Case (1884) 28 C D 620— p 1290 


215 . (i) Where a company IS being would up voluntarily, the liquidator 
„ , . or any contributory or creditor may apply to the 

Power to apply to Court Court to determine any question arising m the 

winding up, or to exercise as repecls the enforcing of calls, or any other matters 
allot any of the powers which the Court might exercise if the company were 
being atsacid a^bj theCe^uct 

(a) The Court if satisfied that the determination of the question or the 
required exercise of power will be just and beneficial, may accede wholly or 
partially to the application on such terms and conditions as the Court thinks 
tit, or may make such other order on the application as the Court thinks just 


Notes —An ordci under this section depriving a creditor of all the rights 10 lake 
advantage of winding up proceeding* is appealable 1927 Cal 6S9. A voluntary 
liquidator IS entitled to come to the Couit and a«k the Court, under this section to 
make an order for the public examination of directors etc, which the Court may 
make on the application of an oflicial liquidator under section 196 of the Act Nou>rojt 
/ idiintfi V T irtnatt it B ?q=2J Boro I R 2io=?c In I Cis 8tt On thr mnlin- 


afier us going into liquidatiun the aitichment oUehi 10 be ren oxcJ bj Court under 


* kcl 1\ of iSj9 
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this section. 92 Ind. Cas. ' *1 

I2 = A I R. 1928 All. 265 

leaves iniact the voluntar 

4060111 Ind Cas. 6$(. '> 

a decree liol Icr Irom taking 

s. 215 the Court has {joiver 

will be just and beneficial. The general pracucc is lo swy exccuuoa. _A. I. R* t93i 
* . ■■ . 924) 2 K B 410. The liquidators in a voluntary 

t under tbis section to deiernune any queslion 
40 L J Ch 264 ; 13 Ch. D. 8o3. A contnbu. 
. ■ ion. 37 L T. 242 


216. (1) Wliere .a company is being wound up voluntarily, the liquidator 

, may, from lime to time summon general meetings 
Po<.er of l,,io,d,iot 10 call company for ihs purpose of obtaining lire 

semral moelrns of llm company by special or extra- 

ordinary resolutioni or for any other purposes he may think fit, 

(a) In the event at the mndiiig op continuing for more than one 
liquidator shall summon a general njeeiing of the company at the end ot the 
first year from the commencement of the irindlng up, and of each succeeding 
year, or . • ■ 

meeting a 

with respec, ... 4. , 

217. In the case of every voluntary winding up as soon 1 

„ , , IS a the company are fully wound up, the liquidator 

Final meeting and dissolu yp 3,, account oi the winding up. . 

showing how the winding up has been conducted 
and the property of the company has been disposed of ; and thereupon sbai* 
call a general meeting of the company for tbe purpose of laying before it the 
account, and giving any explanation (hereof. 

(e) The meeting shall be called by adverttsemeni. specifying the time, place 
and object thereof, and published one month at least before the meeting in the 
manner speciiied in section 306. 

Within one week after the meeting, the liquidator shall file with the 
registrar a return of the holding of the meeting, and f ns date, and in default 
of so doing, 'hall be liable to a fine not exceeding fifty rupees for every day 
dutmg which the default continues 

(4) The registrar on the filing of the return shall forthwith register it and 

on the expiration of three months from the registration of the return the com- 
pany shall be deemed to be dissolved 

Provided that Ihe Court may on the appiteatioii of the liquidator or of any 
other person wbo^Ppears to the Court to be interested make an order referriog 
the date at which the dissoiotioo of the company is to lake effect for such time 
as the kourt thinRs fit. 

(s) It shall be the duty of 
Court under sub-section (4) is m 

the order, to file with the rej. v. t„i, ^luci diiuiiiuo.' 

person fails so to do he shall be liable to a fine not exceedinr fifi> ropees for 
every day during which the default continues. a / v 


Notes— After dissolution no wmdiBg up order can be made icr-nmt 1 mmntnv 
Pmio Stiver Mmtng Co. (1878) 8 c" 6 273 " ”187^ .1 cf a uo S 

W. N. 70. ' 


218* All costs, charges an’* " 

Cost of voluntary hquidaiion 

the assets of the company m priority to all other claims at the'date of the 
winding up. 
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Costs — In case of deficiency of assets the voluntary liquidators are not person 
ally liable 
priority in 

tton Co, [ j, ^ j 

brought, defended or conunued by a liquidator, any costs he or the company is ordered 
to pay will have priority and ha payable immediately just as in compulsory liquida- 
tion Sliebilxi 1277 cuing If'tfiiioru &• Co (1905) • Ch 413, London Drapety 
Stores, (1898) 2 Ch 614, Ex-pjrU Smith {i867)3 Ch 125 , Bailey and Leclham s 
Cu«(i869) 8 Eq 94 , but see (1889) 42 C D 486 , (1893) \V N 37 


219 The voluntary winding up of a company shall not bar the right of 
„ . , , any creditor or contributory to have it wound up 

>=1' *' «'■= - “f 

case of an 

rights of the creditor or, m the case of 

the rights of the contributories will be ■ . o 


Notes — Ad appheaqon for wmdintir nn a rnmnanv was filed m Court, but before 

of shareholders the company 
. applied and in the absence 

' jn the application for compul 

o r - V. o w . w V » • ICarwi Chand, 89 Ind Cas 

613 , see also Ne V York Exchin^e Co (1888) 39 C D 415, Me heal Buttery Co 
11894) I Ch 444 In GoldCo (1879) II C I) 70I at p 717 Ua^galli^ L / suggests 
that the Court will make a compulsory order more easily wl cre at the date of the 
ipeiit’on there is no effeciual winding up In »uch a case ihc English practice is to 
' amend the p'tuinn so that It may speak to the winding up and any matters which 
are likely to prejudice the peutioner if he be a crediior or the coiitnbuiones if ihe 
petitioner be a contributory Stiebet^ 1292 InSicha case the winding up will 
date from the date of ihe original peimon Cf (i879)\V N ij6, (>887)19 Q D 
D 394 , (>904) » 1 < B 293 , (190;.) I Ch 677 

A petitioner 18 to show onl> that he will be prejudiced by voluntary liquidation 

arc in ravour tf 
(1875} 10 Ch 618 , 

• • • liq^uidation should 

, - ‘nas On the facts 

of each case 1 19 Ind Cas S39«A 1 R 1930 Smd 71 


220. NYhere a compiny is b°ing wound up voluntarily, and order is 
o , . made for windioc up by the Court, the Court may, 
ceedmg°ofv„T«n°,’y °?,„l™B >' ■' Ui'nte li,. by Ibe same m any mbseqeem 
up / o provide for the adoption of all or any of 

the proceedings in the voluntary winding up 


Scope — This sectio 1 does not enable (he Court to provide that a compulsory 
liquidation shall commence at (he time when a previous voluntary winding up com- 
menced B It ihe Court can adopt the list of contributories prepared at the volun 
tary liquidation Tiurme Co (i88a) 25 C D il8 


IVindmg up subject to supeniston of Coutt 


221 When a company has by special or extraordinary resolution resolved 
„ , , to wind up voluntarily, the Court may make an 

Power to order windi g up Qjjgp vcluntary winding up shall con 

subject to s»pcrv.s.on sopor. Mlon of Ihs 

Court, and with such hbtity for creditors, contributories or others to apply to 
the Court, and generally on such terms and conditions as the Court thinks just. 


n of h ju daiioa is ihe best 
aiinoi cvercise jjri>J ctio-i 
s whicli pis>eJ sjch reso 
191 , Pit.nl k ojr C 
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Co (1869) 8 Eq £64, SheJ/icl I lifort^a^e and Eitales Co (188?) \V N 218 The 
extraordinary rcsolurion may be passed af cr ilic presentation of the pennon (1833) 
31 W R .3», (1391)641. T 65S (1894) * Ch 414 Jiut an order under this 

sect on IS bad where there is no resolution or the resolution 1$ defective 24 C D 
481, A w nduie up order can only be set aside if 
fraud 29 M L \V 72^ A I R 1928 P C 261 

made between dates of preseniaiion of petiiion _ «» -5, . f j , 

ordinary course of business A. I R 1930 Mad 1012=^9 M L / 826=129 mo t-as 

40 

222 A petition for ilie coniinoatice of a voluntary winding up subject to 

, , the supervision of the Court shaif, for Ibe pur 

Effect of pe >!.on for lyinding ^ turisdictioii fo the Court over 

up subject to supervision nn for wtndine up 


suits, be deemed to be a petition for winding up 

by the Court 

Notes— -The object of this section is liiat all unswurcd creditors arc to be paid 
poffpivt 32 Bom L R qj 3 « J 4 B 718=127 fnd Cas 82 

223 /he Court may, m deciding between a winding up by the Court and 

, a winding up subject to supervision, in the appoint 
Court may hnxe regard to of liquidators and m alJ other matters 

«, sl.es of ere luors and conlr. „p 5„l,ject to sopemMOl. 

have regard to the wishes of the creditors or row 
tributoncs as proved to it by any su/Iicient evjdence 

Notea— This seciion comims the provision which m my iviy indicaiesibc 
Circumstances which ire lo guide the O urt m exercising its discretion vs to S^wtinS 
01 itfusing a supervision Older BanJt of C^hriUltr and Mala, (1865) • 

Stiu/o/ots lyiui Co (1867) 3 Ch 15 

_ t r’ . 224 (1) Where an order is made for* I 

nr remnvM nmdaiL up sibjea lo supervision the Court \ 
may by the same or any subsequent order appoint 

any additional liquidator 

(3) A liquidator appoinied by the Court under this section sbaii have the 
same poweis be subject to the same obligations and in alt respects stand m the 
same position as if he hvd been appointed by ihe compnny 

(3) 1 he Court may remove my liquidator so appointed by tlie Court, or 
any liquidate continued under the supervision order and fiiJ any vacancy 
occasio led by the temovai or by death or resignation 


^ } e '< u u 177 

225 (i) Where an order is made for a winding up subject to supervision, 

Efieci of supervis on oider ‘ liquidator may Subject to any restrictions 
w.,hou, ,he s.„c.,o.. or Coin T“e 

company were bem? wound up altogether voluntarily as U the 

(2) Except -IS provided m subsection (1) apd sive for ihp mimnsM of 
section 196, any order made by the Court foVi windmg up ^ubS Tthe 

mcludmg the^slayiJg of suits 
and Other proceedings, be de-raed lo be an order of the Court for widing up 

the company by the Court and shaH confer full authony on the Court to make 

calb, or to enforce calls made by the liquidators and to exercise all other 
powers which 11 might have exercised if m order had been made for windmi? 
up the company altogether by the Court 

( 3 ) In the construction of the provisions whereby the Court is empowered 
to direct any act or thing lo be done to or in favour of the official liquidator. 
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the expression “official hquidatoi ’ shall be deemed to mean the liquidator 
conducting the binding up subject to the supervision of the Court. 


Notes — The commencement of ihe \olumary liquidation is from the time of 
the passing of the special resol moil //otniys Ciut,(i£68) 37 L J Ch 929 , Daw's 
Case, (1868) 6 Eq 232 This is also the lime when a volniitiry liquidation under supervi 
Sion commences even where a peiilion has been presenied and a provisional liquidator 
has been appointed at an carter date S/relel p 1264 citing (1S89) ^o C D 361 , 
(1888) 39 C D 306 , (i'8s)3i C D 78 , (1868) 3 Ch 2o , {1870) n Eq 478 , (ii68) 
6 Eq 496 


226 Where an order has been made for the winding up of a company 
subject to supervision, and an order is afterwards 
Appomiment in cenain cases made for winding up by the Court, the Court 

SLe°l,“roffiaal ''y }'>“ “‘I" 

' subsequent order, appoint the voluntary liquid- 

ators or any of them, either provisionally or permanently, and either with or 
without the addition of any other pe'son, to be official liquidator in the 
winding up by the Court 


Notes — The Court can mahe a compuU«ry order after it his made a supervision 
order in a very s rong case London and Meditetranean Bank{\%tt) T 153, 

Onel Colliery and Fire linch Co (1879) \V N lo 5 , Unite i Serotce Co (1868)7 
Eq 7fs , New Oriental B ink Corporation (1892) 3 Ch 563 In such a case the 
Court may order live voluntary winding up to proceed Bristol Victom Potteries 
Ctf. (1873) 50 \V 1 ^ 5691 


Supplemental Provisions 

* 227 (i) In the case of voluntary winding up every transfer of shares, 

except transfers made to or with the sanction of 
Avoidance of transfer*, etc, (he liquidator and every alteration in the status 

“Iter ths 

“ ^ commencement of the winding up shall be void 


(3) In the case of a winding up by or subject to the supervision of the 
Court, every disposition of the properly (including actionable claims) of the 
company'and every transfer of shares or alteration in the status of us members, 
made after the commencement of the winding up shall, unles* the Court 
otherwise orders, be void 


Notes — If ihcrc be several transfer* sanctioned by the liquidMor under ihis 
section alt the transferors will be placed in the U Ii»t of coniribtiioiics (1897) 1 Ch 
298 When such transfer is void under clause (2) the valid ly ol the transfer 
as between the parties is not iffecicl (1867) iC 1 * 22S , a Q B 6S9 Afier 
winding up Older IS made company cannot enter mto contracts or nnWe jujments 
without Courts sanction, but section 227 (a) docs not in terms apply to oniract for 
purchase of course which, if made honcsily and in the ordmarj course of business, 
may be sanctioned by Court 129 Ind Cas 4o=A I H 1930 Mad toiz Under 
sub seciian (2) Courts should exercise judi'-ial discr<.tion an 1 the aj peltate Court 
can interfere in appronriaie cases to prevent s 227 (i) worki ig injusti e to Company 
51 Bom 718 = 32 Bom L U 953— ^-7 Inl Cn ba 

228 In eaery winding up (subject m the case of insolvent com 
, , , , panics to the application in accordance 

Debts of al descriptions to provisions of this \ct or the law 

be proved of insoUencj) all debts pajable cn a con 


Scope — This section IS applicable to CO npanics which arc 1 1 a potmen to pay 
up all ns 1 kbihlies including ilic coat of winding up. Core L~0rne p 514 It 
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includes nil cascj* of uindmjf up tthethervolcimarj or by llie order of the Court or 
under supcrvison of ibe Court ((S77)6Ch D t 77 . 


229 . Iri ihe winding up of an insolvent company the same ruJesshall 
prevail and be observed wjlb regard to the res 
Apjilicaiion ol insolvency nectue richts of secured and unsecured creditors 
rules in wmdmg up of msol* proveable and to the valuation of 

\en conipinics annuities and future and contingent liabilities m 

are 111 force for the time being under the law of insolvency with respect to the 
estates of persons adjudged insolvent , and all persons who in any such case 
would be entitled to prove for and receive dividends out of the assets of the 
company may come in under the winding up and make such claims against the 
company as they respectively are entitled to by virtue of this section 

Notes — Where iherc has been a genuine cnmcit between a claimant or v crediior 
on the one hand md ihe company which goes mio liqtiidalion later on and the 
hive fought out the case, b<f»jfi4e, il should not be open to the o 

liquidator to reopen the case and to have, as it were, a fresh 

strength But on the other band where the decree resis on someiaing 
less than a real trial on ihe merits of the case ihe question wou “ , 

whether the officiil Iquidator would noi be justified in putting the a 

aside and nskiiig for what his been called the consideration for the judgmej'* « . 
U (I92‘’) All 426 This section made the provisions of 5 jo of 


Act applicable to the cise Vide 1927 I-ah 228 By virtue of ihis section 

insofs 10 of ihe Provincial Insolvency Act, (III of 1907} can he appiieu 


me provisions 01 s 10 01 me rrovinciai insolvency nwi, v»»v vi »vv*/i ri , 

45 B 1219 A company which cannot pay up 11$ debts IS to be considered as |“So 


45 u 1219 A company wiiicn caunoi pay up IIS aeoi> IS tu ov i.u.u»iucicu . 

vent Fxpirig Theyt, (1884) 35 Ch D 587, (t 902 > A C 187 at p 19a* 

3 Ch 369 at p 403 ^ 

In considering whether a company is insolient the interest on debt upfo the dai*j 


In considering whether a company is insolient the interest on debt upfo the dal 1 
ofpiymetis also to he cilculated Jtf WMaier, {1904) 1 Ch 399 
company must also be in a position to pay the cost of hquidiiion as well "f V 


company must also be in a position to pay the cost of hquidiiion as well Tfe 
(1895) I Ch 652 But where the company is insolvent, interests stop at the date 
commencement of windin„ up (1869) 4 Ch App 643, (ifiSiJ 17 Ch D 334 1 
(i 87'») 13 Eq 623 (tio2'> t Ch 619 This section makes the rules of 

bankruptcy applicable a< far as may be Where however there is confiict 
between ihe Indian Companies \cf and the Insolvency Act ibe provisions 
of the former Act must be g ven effect 10 r 34 fnd Cas 3 ooa>A 1 R 

1931 Lah 3jS Th s section is applicable only 10 insolvent companies 
A company which tarns out to be insolvent on ivinding up is not an in 
solvent company and creditors are eniiiled to interest from commencement of 
wind nj, up at contact raie A 1 R 1931 Rang 334=i33lnd Cas 2x8 A secured 
creditor can stand wholly outside the winding up proceedings if he so elects and 
reilise upon Ills security or lus decree provided he has nhiained leave to proceed 
, or onty of payment 

A 1 R iq27 B 

Cas 40 An aitactnng creditor is not a secured crednor 122 Ind Ca^s 
lOloBom 16 As regards the rirrhinfa ...j- . as 030— A in 


I9J0 Bom i6 As regards the right of a secured crehtor vide 120 Ind Cas 702 Re 
ferenceto ‘some rules ' in the secUon as in the insolvency m s 229 is w!de and m 
eludes not rules in section of the Insolvency Act but also under power conferred by 
ilie Act and also rules of pracuce 219 Ind Cas 373 ^ 


Preferential payments ® winding up there shall be paid 

in pnorjty to all other debts— 

(a) all revenue, taxes, cesses and mes, whelher payable to the Crown or 
to a local authority, due from the company at the date hereinafter 
mentioned and having become doe and payable within iho twelve 
months next before that date , 

(b) all wages or salary of any clerk or servant m respect of service tender 
ed to Ihe company ntthm the two months next before the said 
date, not exceeding one thousand rupees for each cleark or ser 
%ant , and 
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(c) all wages of any labourer or workman, not exceeding five hundred 
rupees for each, whether payable for time or piece work, in respect 
of services rendered to the company within the two months next 
before the said date. 

(a) The foregoing debts — 

(u) rank equally among themselves and be paid in full, unless the assets 
ate insufficient to meet them, in which case they shall abate in 
equal pioportion , and 

{b) so far as the assets of the company available for payment of general 
creditors are ‘insufficient to meet them, have priority over the 
claims of holders of debentures under any floating charge created 
by the company, and be paid accordingly out of any property 
Comprised in or subject to that charge. 

(3) Subject to the retention of such sums as may be necessary for the costs 
and expenses of the winding up. the foregoing debts shall be discharged forth* 
with so far as the assets are sufficient to meet them 

(4) In the event of a landlord or other person distraining or having 
distrained on any goods or effects of the company within three months next 
before the date of a winding up order the debts to which priority is given by 
this section shall be a first charge on tiie goods or effects so distrained on, or 
the proceeds of the sale thereof 

Provided that in respect of any money paid under any such charge, the 
landlord or other person shall have the same rights of priority as the person to 
whom the payment is made 

(5) The date hereinbefore in this section referred to is— 

(a) in the case of a company ordered to be wound up compulsorily which 
had not previously commenced to be wound up voluntarily, the 
date of the winding up order , and 

(i) in any other case, the date of the commencement of the winding up 


the matter 0/, 24 A L J 347=93 Ind. Cas 9j“A I R (1926) All 397 The word 
“revenue ’ is not necessarily ejusJem j:'e»erfSnith words lhai follow ond means income 

A rnrrnmv ] -ivinr morD'ared all its prcpeity and assets subsequently passed 
Jetneen the date of the morigagc and ihe 
le company made no profits, but paid three 

^ R^S® income tax The company 

never paid over 0/ accounted for such deduction of tax to the Inland Revenue 
Commissioners On an originating summons taken to determine whether the 
Crown was enmled uader section 209 (1) of the Companies Consolidation Act, 1908 
(=this Act) to recover one of the sums so deducted for tax m priority to all 
other creditors or fianfiasm with other creditors who were preferential, Eie,/, 
held that the Ctowipwas not entitled to any such priority On appeal //r/./tbat 
mid not be said to answer the description of tax 
32 (i) of the Companies (Censohdauon) Act. 
, as having an) preferen lal nghu over other 

• ' was nothing in the language of the sub-seciicn 

o o - 1 I ^ (1927) 1 Ch iro 


231. (1) Any transfer, delivery of goods, payment, execution or other act 
_ , , xelatiog to propeity which would, if made or do''e 

Fraudulent preference. jjy qj against an individual, be deemed n his 

insolvency a fraudulent preference, shall, if made or done by or against a com* 


C. C. n. Vol. 1—143 
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piny, be deetned, in ihe event of its being woijnd op, a fraudulent preference of 
its crcditon and be invalid accordingly 

(2) For the purposes of this section the pfeseotation of a petition for wind 
mg up m the case of a winding up by or subject to the supervision of the Couit, 
and a resolution for winding op in the liase of a voluntary windurg up, 
shall be deemed to correspond with the act of insolvency in the case of an 
individual, ' 

(i) Any transfer or assignment by a company of all its property to trustees 
Cat ifiA hpnpfj nf -jli ijs rTeilitOTs sholl be VOJjJ 


282 

Avoidance of certi n auach 
ments execution? etc 


I *- *• 1 person unable to p-iy »<'•' 

dSy tbit ujtt fact prefers one 

o/fve mjjj which ihc juymeni 
ihc pavmeiit was nitde » a 
rence and the reason for such 

Hi, <. * v-t.- - V , nee ames 

an expltntnon ousts ilie presumption of preference ^ 

Palme fi anet / obttfs V <1926) IJ'* L T 765 Coalractsof purchase 

jnio beiivecn presentinon of Mmding' up pein,on and winding up order 
coafiiincd if goods purchased m ordinary course of business and delivery 
129 Ind Cas ao«-A I R 1930 Mad 10/2 a winding up Court cannot i"- 
cognizance of and adjudicate on the iiile of ibirl persons e>,cepi for the linHieo 
purpose ment oned in ss sji and 13’ , and if k js necessary ihr tiquidalocs musf, 
nave recourse 10 regular suits 119 Ind Cas L J 8ri 

fll Where any company IS being wound up by or subject to the 
supervision of the Court, any attachment, 
distress or execution put m force without leave 
of the Court against the estate or e/lects of the 
company after the commencement of the winding up shall be void 

(i) Nothing III this section applies to proceedings by the Government 
Notes— The aids aay aitxebmeat <1 sirs,nt or execunon put in force* la ihts 
secuon must be considered is a vhole 19 A J. J '*&J«43 A ^3=*6o Ind Cas 
763 A volunt^iy w nd ng up of icompaiy dous not have the orfect tfiso facto of 
putting an end 10 lit itnchmen already in force 79 Jnd C^s 968 A s'le of assets 
of a company ifier w nd Hi, up •'t ler md v.ihout the smciion 0/ the Court is vo da 
Die 30 Ind Cas 91 

233 Where a company B being wnund ,p , ioMmg charge on tte under 
Effect of floating charge :? ‘"S’ o^PJ^op®Jty of the company created wiChm 

.g np sbhU. nn,e„ .1 is provedS 

S S, ortl^a? y S?. '"otsf 

dermion tor, the charge, together with iitierist „„ Ha, amount at' the me office 
per cent per annum 

Notes — A float iig security snot •» future s6/-„r *v n,. _ 

834 (t) The liqindatoi may, wlh the sanction of the Conrt tvhen ihe 
General scheme of hqmdi « b^jog ^^und up by the Coact oe 

tioa may be sanctioned suoject to lue supervision of the Court, and 

with the sanction of an extraordinary resolu 
lion of fbe company m the case of avolantuy winding up, do the following 
things or any of ihero 

(t) pay any classes of creditors ta fuU , 
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(«■) make any compromise or arrangement with creditors or persons 
claiming to be creditors or having or alleging themselves to have 
any claim, present, or future, whereby the company may be 
rendered liable , 

(ni) compromise all calls and liabilities to calls, debts and liabilities 
capable of resulting in debts, and all claims, present or future 
certain or contingent subsisting or supposed to subsist between 
the-company and a contributory or alleged contributory or 
other debtor or person apprehending liability to the company, 
and all questions in any way relating to or affecting the 
assets or the winding up of the company, on such terms as 
may be agreed, and take any security for the discharge of any 
such call, debt, liability or cliim, and give a complete discharge 
in respect thereof 

(s) Ihe exercise by the liquidator of the powers of this section shall be 
subject to the control of the Court, and any creditor' or contributory may 
apply to the Court with respect to any exercise or proposed exercise of any 
of these powers 

Notes — If a bank has gone into voluntary liquidation this section provides that 
a liquidator could compromise all calls, 
the sanction of an extraordinary resoiunc 
nary resolution was passed sanciioning il 

compromise was actually ciucred into ihc bank should be held bound thereby so 

s occurring thereupon being recoverable from ihr 
ceded his powers Gobind Singh v Union Bans 
Lab 3 > S C 4 Lih 340 Powers of liauidator<fr 
rburaiion arc not coextensive with powers os 
ipany and liquidation may not be allowed tof 
make reference to private arb irauon no Ind Cas I R 1928 All 553 

Sanction by extraordinary resolution as under s 334 is necessary ui order that a 
compromise between a liquidator of a company and a coutributnr should bind the 
liquidator 77 Ind Cas 338 


235 («) Where, m the course of winding up a company, it appears that 

_ , _ any person who has taken part in the forma* 

damage* °ga?n““ deluiqu..,. *">" " “'d?' 

directors etc present director, manager or liquidator, or 

any officer of the comoany hrs misapplied or 

retained or become liable or accountable for any money or property of the 
company, or been guilty of any misfeasance or breach of trust in relation to the 
company, the Court may, on the application of the liquidator, or of any creditor 
or contributory, examine into the conduct of the promoter, director, manager, 
liquidator, or officer, and compel him to repay or restore the money or 
property or any part thereof respectively with interest at such rate as 
the Court thinks just Or to contribute such sum to the assets of the 
company by way of compensation m lesjiect of the misapplication, retainer, 
misfeasance or breach of truit as the Court thinks just. 


(3) lliis section shall apply notwithstanding that the oITence 1$ one for 
which the offender may be ctimmally responsible 

(j) I he Indian Lunilation Act, i 9 oS, shall apply to an apilication 
under tins sectioji as if such application were a suit. 


Notes — This 
provide • 
enforce 
Ltl (I 

572. ^ 
of a c 
virtue 

(1923) 


secnon docs no* create any new r ,,Uis or lub h its, but siraply 
' * ■ have been 

« itiufJTUe Co 

• ' s . • ■ , 1930 Bo-a 

> ei-dix.ctOr 

■ . ■ ■ inJ»!. IV bv 

■ it. I It 

, ill > vec lOT 
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f a deceased Director unkss 
w of the secdort othent^ise 
’ >r maybrioRa 

733 ( 2 )-A I 
Directors of a 
. u»icd the regularly 
j - iirtve railed to detect and been misled by mis 
.V yii or concealment of such officers ^ * A. I _R (Oudh} 


1916 243 . (‘907I A r in 


liab 

Ofdi 


6 (Oudh) 155 
le fundt and hi 5 


hu/ziasufitmi, (1918) Af W I • 
section are in the same position ^ 

13 not intended to revue any , v 1^ _ 

It IS only reasonable that the powers of a liquidator under this section f* 

to those sections only regarding which 11 can be shown that there is a , A 
right or liability No new right is created by this section but a summary 
enforcing rights is provided by it 71 Ind Cas 899=1923 Lah 5 * W ° .PP _ 
frombglnd Cas 255 This section is not •»''pbcable to tecovec tentdu 
director who ren'rf s private capacity 85 md tas lau 

• ustee for the company and he is 

le company and for that alone 

M liable where they fail to supervue 

• Cas 785 The mere fact that the 

sirengih of a promise to execute a 
mount to an act of misfeasance so 
ihe advance made Facts wmcti 
upon the directors will not subject 
, SI unity the imprudence must be so great and manifest as 
tu amount to gross negligence 2 O W N 920 The object of this section is to 
facilitate tbe recovery by the liquidator of assets of a company improperly oeail 
with by Its promoiers, directors or other officers 5 Lab 461 Depositors are not 
creditors 133 Ind Cas 360=1931 Mid 370 This section is copied from an English 
statute and must have the same meaning as m parent statute 97 Ind Cas 783** 
AIR 1916 Lab 634 “nils section «imp>y provides a summary mode of enforang 
existing rights which might oihcrwise have been enforced by sun 8 Laii ie7<»28 P Z, 
R 363 = A 1 R 1927 Lan 433 An amendment 0/ an application under this section 
introducing fraud and thereby cniireJj altering the character of the ipplication will 
not be allowed especially when the case has been before Court for a considerable 
time A I R 1929 Lah 710=119 Ind Cas 439 Directors can claim reasonable 
costs 6o«<jyf<3t incurred by them for company 10 an unsuccessful appeal againstlan 

••■•for winding up even though there may be no order as to costs 1x7 Ind 
Cas 568 ' 

m \i any dnccioi, managei. officei ox contributory of any company being 
Penally forfalsification of books w'ound up destroys mutilates, alters or falsifies 

. , ot fraudulently secretes any books papers or 

secutites or makes or js privy to the mating of. any false or fraudulent entry 
in any register, book of account or document belonging to the company with 
intent to defraud or deceive any person, be shall be liable to imprisonment for 
a term which may extend to seven years and shall also be liable to fine 
Notes —Prosecuuonundcr this stciioms sought at the expense of the company 
ottebel p 1078 ^ ^ 

237 (i> It it appears lo the Court in tbe course of a winding up by or subject 
Prosecution of delinquent supervision of the Court that any past or 

directors, etc present director, manager, officer or member of 

of the company has been guilty of any offence in 
relation to the company for whv^ be u cnmmally responsible, the Court may, 
on the application of any person interested m the winding up, or of its own 
motion, direct the official liquidator or tbe liquidator (as the case may be) to 
prosecute for the o/fence, and tnay order the costs and expenses to be paid out 
of the assets of the company 
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(3) If It appears to' the liquidator in the course of a voluntary winding up 
that any past or present director, manager, officer or member of the company 
has been guilty of any offence in relation to the company for which he is crimi 
nally responsible, the liquidator, with the previous sanction of the Court, may 
prosecute the offender and all expenses properly incurred by him in the prosecu 
tion shall be payable out of the assets of the company in priority to all other 
liabilities. 


Notes — Proceedings under ibis section may m the High Court be taken by 
summons The application can be made by ihe liquidator (Northern Counties Bank 
31 W R 546 , Charles Denhami^ Co, 53 L J Cli 1113) (or by a credilor 
and Globe Finance Corporation \ C,\\ 728) or a contributory, or by the Court 

of Its own motion littebel p 1078 The summons will be exparte 1$^ U J Ch 
1113 , (1903) I Ch 728] but the Court may direct notice of the application to be 
given to creditors and others inteiested The Court may of its own motion direct 
a prosecution of directors at the expense of the assets, but it will not as a rule 
. ors can show that the assets of the 

prosecution (1903) 72 L. J Ch 
ence or affidavit of the creditors 
88 L T 194 , 53 L J 1113 The fact that one of the directors had been convicted 
in his personal capacity of the offence IS r.o reason why he should not be convicied 
of the same offence, also in bis capacity as a partner of the firm which acied as the 
managing agents of the company Tota Bain v The Croain, i 5 P R 1976 Or 
143 P L R ii 96 «i 7 Cr L J 306-35 Ind Cas 482 

233 . If any peison upon any examination upon oath authorised under this 
Act, or in any affidavit, deposition or solemn 
yPenaliy for false evidence affirmation, in or about the winding up of any 
company under this Act, or otherwise in or about any matter arising under this 
lAct, intentionally gi\es false evidence, he shall be liable to imprisonment for 
/a term which may extend to seven years and shall also be liable to fine 

Notes— This section corresponds to section 318 of the English Companies Ac), 
which section was repealed by section t of the Perjury Act of 1911 Section I of the 
English Perjury Act runs as follows If any person on eximinaiion on oath 
authorised under this Act or m any affidavit or deposition in or about the winding 
up of a company Of therwise in or about any matter arising under this Act wilfully 
and corruptly give# evidence, he will be liable to the penalties f>r wilful perjury ’ 

239 (1) Where by this Act the Court is authorised in relation to 

winding up to have regard to the wishes of 
^leetings to ascertain wishes creditors or contributories as pro\ed to it by 
of creditors of contributories sufficient evidence, the Court may, if it 

thinks fit for the purpose of ascert'iining those wishes, direct meetings of 
the creditors or contributories to be called, held and conducted in such 
manner as the Court directs and may appoint a person to act as chairman 
of any such meeting and to report Ihe result thereof to the Court 

(a) In Ihe case of creditors, regard shall be had to the value of each 
creditor's debt 


(j) In the case of contributories regard shall be bad to the number of 
votes conferred on each contributory by the articles 

directions as to the manner in 
,(i^3)\V. N 128. It IS usual 
• ,6) W N 56 This section refers 

10 sections 174 and 323 49 C 399 at p 423. 424 Under this section the Court's 

power IS unlimited as regards ihe ordering of meeting of creduors or contributone* 

1 Ch 735 . 49 C 399 

240 Where any compa . , of the 

^ . 1 between 

Documenis of company to ^ fneta 

be cMdcncc, evidence of the truth of all matters 

purporting to be therein recorded. 
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Notes — A person nlio is idmilted by a contributory hr some shares will often be 
III a more difficult position ihi” -»>-*■ ' ’ 

date other sJiares Ex J>irteKt » 

brnofcht into play by the more • 

CnreCtSdj) 3 De G J & S 465 at p 46«— P ttoi 

241 After an order for a nioding up bf or subject to the supervision o 

tlie Court, the Court may mate such order lor 
Inspection of document* inspection by creditors and contributories of the 
company of its documents ts the Court thid^s just and any documents m l e 
possession of the company may be inspected by creditors or contriou o 
accordingly, but not further or otbcrivisc 

Notea— The tight of inspection given bv various 
of assocaiions are (aken nwty by th« section ^ 

650 Kent Coil SynduuU (189S) i Q B 7 S 4 . Somerset ^ 

\V N 39 Under this section absolute discretioA rests with the C t -i^numose 
^ . nts It for the general purpose 

claims he may have against 
c-icrorte.t f.thSrl 17 Ch U S3 

similarly an inspection IS not alloned for help 
a dissentient share holder on a rcconstru‘'tion 

A person entitled to inspect can appoint an age , ~ .n*necimg 

expense (1901) Ch jdi figo^jW N 73 (1866^ 15 I. T sdr Aperson np 
may take copes (1899) W N 134 

242 (rl IVlien a company has been " 0 “nd “P ■’ 'a ol 

„ , ' , diKoleed ihe dPcumenlsonhe company anfl P i 

Disposal or doaumenls of liqmjaiors may be disposed of as follon* I 
company (ihat Is to say) — 1 

frt) in the case of a winding up by or subject to the supervision of t e V 

Court in such way as the Couil < jtecls , 

{ 6 ) in the case of a voluntary ivinding up, in such way ft» the company 
by extraordinary resolution directs 

(2) \ftrr three years from the dissolution of the company no rKponsibjlljy 
shall rest on the con pany or the liquidators or any person to whom the custody 
of the documents has been committed by reason of the same not being forth 
coming to any person claiming to be interested therein 

Notea— If after d ssolaiion the books arem possession of the liquidator and as 
regards vh rh 1 e I as received no nsirucc on he may be ordered by the Cour* to pro 
duce iV cm on a appl cation for d scovery and h® cannof c/aim protection on the 
ground that I e ho) is them oo behalf of some oa® else London and Yorkshire 
Bank V Cooptr (1885) 15 Q B t) 473 

243 (1) Where a company has beep dissolved the court may, at any time 

Power of rourt to declare dissolution on 

dissolution of companj void application being made for the purpose by ths 

liquidator of the company or by any other person 
ttho appears to the Court to be interested, mate an order upon such terms as 
the Court thinks fit declaring the dissolution to iwre been tuid, and thereupon 
such proceedings may be taken as might have been taken if the company had 
not been dissolved 

( 2 ) It shall be the duty of the person on whose application the order was 
^ <■ flug the order, to file with the 

that person fails so to do he shall 
^ for every day during which th.? 

on the prtiund that there are undistributed 
' rovn Kefistersons Ni^a! (tgtt) foj t T 

not debar the I quidator from takinc aciion 
on of the climpany ^falhrtt Das v Ab fU/ 
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39 Ind Cas 769 = 28 P L R 1917 Before the pissng of this Act a liquidator 
was personally responsible for debts which remaine 1 unpaid with his knowledge 
and where he distributed the assets among its contributories Puhford v Dennish 
(1903) 2 Ch 62} Even under the present law the liquidator is personally liable for 
debts in such a case, after the expiry of two years mentioned 111 the section 


244 ( 1 ) Where a company IS being wound up, if the winding up is not 

. , . , concluded anthm one vear after its commence 

liquida\mns°" pending ment, the liquidator shall ‘it such intervals as may 

^ be presenbed, until the winding up is concluded, 

file With the registrar a statement in the prescribed from and containing the 
prescribed particulars with respect to the proceedings m and position of the 
liquidation 


( 2 ) Any person stating himself m writing to be a creditor or contributory 
of the company shall be entitled by himself or by his agent, at all reasonable 
times on payment of the prescribed fee, to inspect the statement and to receive 
a copy thereof or extract therefrom but any perjon untruthfully so stating him 
self to be a creditor or contributory shall be deemed to be guilty of an offence 
under section 182 of the Indian Penal Code,* and shall be, punishable accord 
ingly on the application of the liquidator 

( 3 ) If a liquidator fails to comply with the requirements of this section, he 
shall be liable to a fine not exceeding five hundred rupees for each day during 
which the default continues 


Notes — This section applies m a voluntary winding up as well as 10 compulsory 
winding up (1894) i Ch 736 

( 245 ( 1 ) Any affidavit required to be sworn under the provisions or for 

y _ , , , the purposes of this part may be sworn in British 

»or°" " ""I*'*'"! •l'= dommions of h.s 

^ Majesty, before any Court, Judge or person law 

fully authorised to take and receive affidavits, or in any part of India other than 
British India before any Court authorised or continued by the Governor General 
in Council or in any place outside His Majesty s dominions before any of His 
Majesty s Consuls or Vice Consuls 

( 2 ) All Courts, Judges, Justices, Commissioners and pvtsons acting judicially 
in British India shall take judicial notice of the seal or stamp or signature (as 
the case may be) of any such Court, Judge, person. Consul or Vice Consul, 
attached, appended or subscribed to any such affidavit, or to any other document 
to be used for the purposes of his Part 


Pulft 

246 ( 1 ) The High Court may, from time to time, make rules consistent 
„ c ,, t with this Act and with the Code of Civil Proce 

■Ike'^rulcs dure, l 9 D 3 ,t concerning the mode of proceedings 

to be had for winding up a company in such 
Court and in the Courts subordinate thereto, and for giving effect to the prov 1 
sions herein before contained as to the reduction of the capital and the sub 
divisions of the shares of a company “and sliall make rules providing for all 
matters relating to the winding up of companies which, by this Act, are to be 
prescribed ’ } 

(3) Without prejudice to the generality of the foregoing power, the High 
Court may by such rules enable or require all or any of the povrers and duties 
conferred and imposed on the Court by this Act, in respect of the matters 
following, to be exercised or performed by the official liquidator, and «bj-ct 


* Act \LV of 1S60 + Act \ of 150S 

I The words within quotations haxe been inserted by Act 1 1 of 191 
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to the conlrol of the Court, tliat IS to say, the powers and duties of the Court 
iri respect of— 

(or) holding md conducting meetings to ascertain the wishes of creditors 
and contributo'ies, 

(b) settling lists of contributories and rectifying the register of members 

where required, and collecting and apply.ng the assets , 

(c) requiring delivery of property or documents to the liquidator , 

Uf) making calls , 

(0 fixing a lime withm which debts and chims must be proved 

Provided that the official liquid-itor shall not, without the spec/alleave of 

the Cjurt rectify the register of members, and shall not mak'* any call witnom 
the specnl leave of the Court 

Notes— Before die amendment by Act ii of 1915 the power of the High Coens 
to make rules under ihjs section was confided to making rules concermngine 
mode of proceeding to be had for winding up a company and for giving 10 

the provisions contained ns to the reductions of capital and ihe sub-uivis ons 
the shires of ihe company \r,j{c jg In, I jjg As regards interpretation 

rule 5J fnmed by fhe f'urtjab Chre/Couff vide 44 tnd Cis 159 


JRtmoval of de/titui Compatms from /!fpsUr 

247 (r) Where the registrar has reasomble cause to believe that 

^ , , f company is not carrying on business or m 

operation ho shall send to the company by 
P ^ ^ post a letter inquiring whether the company » 

carrying on business or in operation 

fa) If the registrar does not wiihin one month of sending the letter receive 
any answer thereto he shall within fourteen days ifter th® expiration of the 
monih send to the company by post a registered letter referring to the first 
letter and stating that no answer thereto has been received and that if on 
answer is not received to the second letter wiihm one month from the date 
thereof a notice will be puoSisbed m ihe local official Caselte with » view to 
striking the name of the company off the register 

(3) If the registrar either receives an answer from the company to the effect 
that It IS not carr>ing on business or in operation or does not withm one 
month after sending the second letter receive any answer he may publish in 
the local official Gazette and send to Ihe company by post a notice that at 
the expiration of three months from the date of that notice the name of the 
company mentioned ihetem anil unless umse ,1 shoffn to the contrary, be 
rll be dissolved 

being wound up the registrar has 
no liquidator is acting or ihflt the 
,, , .. , ^ fbe returns requited to be 

made by the liquidator have not been made for a period of ata consecutive 
months nflct notice by the r-^g,strir den,anding ,he returns has been sent by 
post to the company, or *0 the liquidator at hts last Uonn place of bustness 
the regislrar may publish in the local ofBcalGaaette and send io the company 

a like notice as is provided m the last preceding sub-section 

( )^At the expiration of the lime mentioned in the notice the registrar 
lown by the company, strike 
thereof m the local official 
1 o/ffcial Gazette of this notice 
he liabiliiy (if any) of every 
. . , . , » mtinue and may ^ enforced 

as if the company had not been dissohed 

(6) If a company or any member or creditor thereof feels aggrieved by the 

company baviog been struck off the roister, the Court, on the application of 
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the company or member or creditor, may, if satisfied that the company was at 
the time of the striking off carrying on business or in operation, or otherwise 
that It IS ]ust that the company be restored to the register, order the name of 
the company to be restored to the register, and thereupon the company shall 
be deemed to have continued in existence as if its name had not been struck off, 
and the Court may by the order give such directions and make such provisions 
as seem just for placing the company and all other persons in the same 
position as nearly as may be as if the name of the company had not been 
struck off 

( 7 ) A letter or notice under this section may be addressed to the company 
at Its registered office, or, if no office has been registered, to the care of some 
director, manager or other officer of the company, or, if there is no director, 
manager or other officer of the company whose name and address are known to 
the registrar, may be sent to each of the persons who subscribed the memo 
randum addressed to him at the address mentioned m ihe memorandum 

Notes — A company does not become defunct when the number of shareholder 
becomes less than seven 86 Ind Cas 65a The words of this section are not man- 
datory, but Only director) Ibid The fact that a company’s name has been 
struck off the register under this section IS no bar to a compulsory winding up order 
being made (1898) i Ch 100 , (1902) 71 L J Ch 748 The fact that a company is 
in compulsory [27 Sol J 199 ,2780! J 585 ,{1901) \V N 46] or voluntary liqui- 
dation (54 Ch D 479) will not prevennhe name of the company being restored to 
the register under the section but (he Court will not make an order for this 
purpose unless it is shown that some tood may accrue by the order going e ^ that 
debts can be got in or that the comptny will be enabled to carry on its business and 
that the company is carrying on ns business or m operation Carpenters Patent 
Davit ete Co (1888) at T L R ^7A—Stiebel p 766 A penalty can not be imposed for 
restoring the name of the comj>any (1905) 2i T L R 26 Even after dissolution 
an -ipplication under this section can be made (1916) W N 276 A 
person holding a large number of shares can apply under ihis section (1898) 1 Ch 
loo , (1901) W N 46 The regisinr is not bound to remove the company from the 
register on discovering that it is not carrying on business, or that us members have 
been reduced to less than 7 even though an application for removing them is made 
a6 P L R 68*»A I R 1923 Lali 443-86 Ind Cas 652 A company c^n be wound 
up even after it has been dissolved, with - , ^ 


be parlies to original proceedings The registrar can not represent the companies 116 
Ind Cas 427 

PART VI 


Registration Ovricc and Tees 


248 (0 For the purposes of the registration of companies under this 

,, „ Act, there shall be offices at such places, as 

Rct,isiniio I offices lj)cal Government thinks fit. and no 

company shall be registered except at an office within the province in 
which, by the memarandum, the registered office of the company is declared 
to be established 


( 2 ) The Local Government may appoint such registtan and assistant regis- 
trars as It thinks necessary for the r^istration of companies under this Act, and 
may make regulations with rispect to their duties 

( 3 ) The salaries of the persons appointed under this section shall be fixed 
by the Local Government 

( 4 ) The Local GoacmmcntnajdirectasealorsealstolwprcparcdfjrLb- 
authentication of document, required for or connected with the regisTitioa of 
companies 

C C. H Vol I— 144 
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( 5 ) Any person may inspect the documents kept by the registrar on payment 
of such fees ns may be appointed by the Local Government, not exceeding one 
rupee for each inspection , and any person may requite a certificate of the in 
corporation of any company, or a copy or extract, of any other document 
or any part of the other document, to be certified by the registrar on payment, 

/ » I* . r j - T ot extract of such fees as the Local Government 

three rupees for a certificate of incorporation, and 
‘ \ery hundred words or fractional part foereof 

requited to be copied 

( 6 ) Whenever any act ts by thw Act directed to be done to or by toe 
registrar it shall, until the Local Government otherwise directs, be done to or 
by the existing registrar of joint stock companies or in his absence to or oy such 
persons as the Local Government may for the time being authorise , but, m the 
eient of the Local Government altering (he constitution of the existing registry 
offices or any of them, any such act shall be done to or by such officer and at 
such place with reference to the local situation of the registered offices of the 
companies to be registered as the Local Government may appoint 

249 f») There shall be paid to the registrar m respect of the several 
matters mentioned in I able B m the first 
Schedule the several fees therein specified, ot ^ 
such smaller fees as the Governor General m Council may direct. 

(a j All fees paid to the registrar in pursuance of this Act shall be accounted 
for to the Crown 

PARI vn 


APeticATioN OF Acr TO Companies formed and rbcis* 

TCRED CNDSR FORMER COUPANIHS ACTS 

250 In the ipphcation of a • *. 


Applicaiion of Aci to com 
pames forme 1 tinder former 
Companies Acts 


the company had been termed and registered 
under this Act as a company limited by shares , 
in the case of a company limited by guarantee, is if the company had been 
formed ind registered under this Act as a company limited by guarantee 
and, in the case of a company other than a limited carapany, as if the company 
had been formed md regtscered unjer this Act as an unlimited company ^ ^ 
Provided that — ^ ^ 

(.) nothing in Table A m the F.tst Schedols shall apply to a company 
fornied and registered under Act XIK of ISaJ and Act VII ot 
r86o, or either ot them or ondtt the Indian Companies Act, igSS,* 
Or the Indian Companies Act t«82 t ^ 

(a) reference espress ot rntplted to the dale of regtslralton 

shall be construed as a reference to the date at ohich the com 

eYAet Indian Com 

panics Act, rd66, or the Indian Companies Act, iSSa, as the 
case may be ' 

251 This Act shall apply to evCTy company registered but not formed 
XIX of itf57 and Act No VII of 
1800 or either of them, or under the India 
Compames Act, * 866 ,* ot the Indian Companies 
Act io& 3 ,t in toe 4 aine manner as it is hereinafter 
a j declared to apply to companies regis 

tered but not formed under this Act ^ ^ 


Application of Act to 
coropanies registered hut 
not formed under former 
Companies Acts 


♦Act X, of iS66. 


tAct VI of xgga 
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Provided that leference^ express or implied, to the date of registration 
shall be construed as a reference to the date at which the company was 
registered under the said Acts or any of them 

252 A company tegislered under Act Xl\, of 1&51 and Act VII of 
, i860 or either of them may cause its sharer 

Mode of transferring transferred m the manner hitherto in 

use or in such other manner as the company may direct 
PART VIII 

Companies Authorised to register under this act 
263 (i) With the exceptions and subject to the provisions mentioned and 

„ contained in this section — 

Companies capable of being 
registered 

(i) any company consisting of seven or more members which was in exi 
stence on the first day of May eighteen hundred and eighty two 
including any company registered under Act No XIX of 1857 end 
Act No VII of i860 or either of them, and 
(ti) any company formed after the date aforesaid whether before of 
after the commencement of this Act in pursuance of any Act 
of Parliament or act of the General m Council other than this 
Act, or of Letteis Patent or being otherwise duly constituted accor 
ding to law and consisting of seven or more membeis 
may at anytime register under this Act as an unlimited company or as a 
company limited by shares or as a company limited by guarantee , and 
the registration shall not be invalid by reason that it has taken place with 1 
view to the company being wound up \ 

{a) provided as follows — ^ 

(a) a company having (he liability of its members limited by Act of \ 
Pari ament or Act of the Governor General m Council or by Letters ' 
Patent and not being a joint stock Company as hereinafter defined, 
shall not register in pursuance of this section , 

(d) a company having the liablity of its members limited by Act of 
Parliament or Ac^ of the Governor General in Council or by 
Letters Patent shall not register in pursuance of this section as 
an unlimited company or as a company limited by guarantee , 

(c) a company that is not a joint stock company as hereinafter defined 
shall not register in punuance of this section as a company 
limited by shares , 

((f) a company shall not register in pursuance of this section 
without tne assent of a majority of such of us members 
as ate present in person or by proxy fi" cases where proxies are 
allowed by the articles) at a general meeting summoned for the 
purpose 

(«) Where a company not having the liability of its members limited 
by Act of Parliament Or Act of the Governor General in Council 
or by Letteis Patent is about to register as a limited company, 
the majority required to assent as aforesaid shall consist of not 
less than three fourths of the members present m person or by 
proxy at the meeting , 

{/) where a company is about to register as a company limited by 
guarantee, the assent to its being so registered shall be 
accompanied by a resolution declaring that each member 
undertakes to contribute to the assets of the company, in the 
event of ils being wound up while ne IS a member or irilhin one 
>eaT afleiwaids, for payment of the debts and liabilities of th‘> 
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cotupaoy contracted before be ceased to be a member, and of the 
costs atjd expenses of windtng dp, and for the adjustment of the 
rights of the contribulorjes among themselves such amount as 
may be required not exceeding a specified amount 

(3) In computing any majoiity under this section when a poH is 
denianded, regard shall be had to the number of votes to which each member 
IS entitled according to the article" 

(4) A company registered oi?dex /be Indian Coropanicj Act, iSSa,* shall 

not be registered in pursuance of ibis section. 

* ^ ' — -—A partnership consisting of seven ot 

duly constituted by law so 

■ Regislraro/' Joint Slock Companies, 

t L. J Cb 296 , see also (1920) Ch 201 

Sub-seotion (3 —In cases not provided for by the Articles of Association the 
majority will be ascertained by a show of hands Sfnest v ffoma Goln t'lisscs i wi 
1 Ch j , ffarkur/ Sriiige Co, f/897) n C D log, ^ 

Sub-sechion ( 4 ) — AForeigncorpofAtioncannotberegistered Bulkelf't Schus, 
L R 3 C P 768 , Beteman v Service (1881) 6 A C 386 

254 For the purposes of this Fart as far ns relates to registrabon of 

_ , companies as companies limited by 

cfmSiiv l„,„t s,oc).companv n.e«m a “ 

P ^ permanent paid up or nominal share 

of fixed amount divided into shares, also of fixed amount, or held an 
transferable as slock, or divided and held partly in one way and ^ 

other, and formed on the principle of having for Its roecnbeia the holders o» 
those shares or th«t stock and no other persons and such a company, when 
registered with limited liability under Hus Act, shall be deemed to oe a 
Company limited by shares. 

255 Before the registration in pursuance of this Part of a joint *to^ 

RequiMcnents for reg s company, there shall be , * 5 ® 

iration by joint stock com registrar the following documenta (that ts to 
pauses say ) 

(i) a list showing the names, addresses and occupations of all persons 
who on a day named in the list not being more than six clear 
days before Die day of registration, were members of the Com* 
paiif, with tlie addition of the shares or stoclt, held by them 
respectively distinguishing in cases where the shares ate 
numbered each share by its number , 

(s) a copy of any Act of PatUament Act of the Governor General m 
Council, RojaJ Charter, tetters Patent, deed of seitlement, 
contract or copartnery or other instrument constitutme: or 
regulating the company , and, ° 

C 3 ) if the company, is intended to be registered as a htmted company 
a statement specifying the following particulars (ihat is to say) -• 

(0) the nominal share capital of ibe company and the number of 
shares into which it is divided or ihe amount of stock of 
which It coDsisla , 

(b) the number of shares taken ind the amount paid on each share , 

Cr) the name of the company, with the addition of (he word 
Limited ” as the last word thereof , and 

^if) in the case of company intended to be registered as a company 
limited by guaraniee, the resolution declaring the amount 
of the guarantee 


♦Act VI ol i88x 
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256 Before the registration in pursuance 
Requirements for registu of this Part of any company not being a joint 

tion by other thin joint companv, there shall le delivered to the 

stock companies *1 ' 

registar — 

(i) a list showing the names, addresses and cccupations of the directors 
of the company i and 

( 2 ) a copy of any Act of Parliament, Act of the Governor General in 
Council, Letters Patent, d-^eti of settlement, contract of co partnery of other 
instrument constituting or regolating the company and 

( 3 ) in the case of a company intended to be registered as a company 
Ucnited hy guaranle'* a copy of the resolution declaring the amount of the 
guarantee 

257 1 he list of members and directors and any other particulars rela 

mg to the company required to bs delivered to 
Authentication of statement jegistrar shall be duly verified by a d‘‘clara 

of existing companies directors or other 

principal officers of the compar'F 

258 The registrar may require such evidence as he thinks necessary 

{or the purpose of satisfying himself whether 
Registrar may requ re cvi company proposing to be registered is or 

dence as to nature of com ^ stock company as hereinbefore 

defined 

259 (0 Where a banking ompany, which was in existence on the 

' fir t day of May eighteen hundred a id eighty 

/On reg straiion of banking proposes to register as a limited company, 

ffiTo bfg?=i' »'>»■'• *' •««., thmy da/B bBro,esofeg.J 

•'^mers ^ ^ tering, give notice of its intention so to register 

to every person who has a banking account 
with the company, either by delivery of the notice to him, or by posting it 
to him at, or delivering it at, bts last known address 

( 2 ) If the company omits to give the notice required by this section, 
then as between the company and the person for the time being interested 
in the account in respect of which the notice ought to have been given, and 
so far as respects the account down to the lime at which notice is given, 
but not further or otherwise, the certificate of registration with limited 
liability shall have no operation 

260 No fees shall be cha ** ' irsuance 

hxemption of certain com ffcpitvTa 

panics from payment of lees 

share holders was limited by some Act of Pailtament or Act of the Governor 
General in Council or by Letters Patent 

261 When a company registers in pursuance of this Part with limited 

, , , , liability, the word "Limited*’ shall form 

Addibon of Limi.ed to a„d bo tegislered Its part of il 5 nante 
name ** 

262 On compliance with the requirements of this Part with respect to 

, , registration, and on payment of such fets, if 

Certificate of registration of as are payable under Table B tn the Fust 

cMsiing companies Schedule, the registrar shall certify under his 

, corporated as a com 

* * apany that It 1$ limited, 

• shall have perpetual 

succession and 1 common seal 


1 
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263 All property, moveable and immoveable, including all interests 

,, , , , and rights in, to and out of property, moveable 

tration"^ property on regis- momoveable, and including obligations 
and actionable claims as may belong to or be 
vested in a company at the date of its registration in pursuance of this Part, 
shall, on registration, pass to and vest in the company as incorporated under 
Ibis Act fox all the estate and interest of the company therein 

264 The registration of a company in pursuance of this Part shall 

- , , , , not affect the rights or liabilities of the 

Saving of evrstinglnh.l, tics company m respect of any debt or obligation 

incurred or any contract entered into, by, to, with, or on behalf of, the 
company before registration 

265 All suits and other legal proceedings which at the time of the 

^ , regmraiion of a company in pursuance onms 

ConlitlMMon of o«.sl,ns us company, 

or Ihc public officer or anj 

may be continued in the same mar ' . - u- «/> q 

place , neveriheleiiS execution shall i 

individual member of the company of a 

such sun or proceeding , but in the . ' 

company being insufBvieiit to Satisfy the decree or order, an order may 

obtained for ivinding up the company | 

Effect of regisiraocm unjer 286 Wben 0 company is re|isl«ed m 
Act pursuance of ihis Part 

ill provisions contained in any Act of Parliament, Act of the 
Governor Oeoeral in Council, deed of settlement, coofract o 
copartnery Letters Patent, or other instrument constituting ot 
xegulating the company including, in the case of a, company, 
tegisieied as a company limited by guanniee, the resoluiion decla 
ing the amount of the guarantee shall be deemed to be conditions 
and regulaiioiis of the company, in ihe same manner and with the 
same i icjdents as if so such thereof as would, if ihe company had 
been formed under this Act, have been required to be inserted in 
the memorandum where contained m a registered memorandum, 
and ihe residue thereof were contained in registered articles 
(ti) all tJe I revisions of tins Act shall apply to the company and the 
members contriboloii»s and creditors thereof, in the same 
manner in all respects as if it had been formed under this Act, 
vitojttA as lulloTTS tVnat is lo say) - — 

(o) Ihe regulations in Table A in ihe First Schedule shall not apply 
Unless adopted b) special resolution , 
id) the provision of this Act Klalmg to the numbering of shares shall 
not apply to any joint stock company whose shares are not 
numbered , 

(0 subject to the provisions of this section, the company shall not 
have power to alter any provision contaicwid in any Act of Paiha 
ment or Act of the Governor General jn Council relatine to the 
company , ^ 

(li) subject to the provisions of this stclion, the company shall not 
nave power, without the sanction of the Governor General m 
Council, to alter any pcovision contained m any Letters Patent 
relating to the company , 

(0 the company shall not have power to alter any provision contained 

in a Royal Charter or Letters Patent with xespect to the objects 
nf the company 
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(/) in the e\ent of the company being wound up, every person shall be 
a contributory, in respect of the debts and liabilities of the com 
pany contracted before registration, who is liable to pay or 
contribute to the payment of any debt or Inbilily of the company 
contracted before registration, or to pay or contribute to the 
payment of any sum for the adjustment of the rights of the 
members among themselves in respect of any such debt or liability 
or to pay or contribute to the payment of the costs and expenses 
of winding up the company, so far as relates to such debts or 
liabilities as aforesaid , and every contributory shall be liable to 
contribute to the assests of the company m the course of the win 
ing up, all sums due from litm in respect of any such liability as 
aforesaid , and in the event of the death or insolvency of any 
contributory, the provisions of this Act with respect to the legal 
representatives and heirs of deceased contributories, and with 
reference to the assigro's of insolvent contributories, shall apply , 
(tti) the provisions of this Act with respect to — 

(a^ the registration of an unlimited company as limited , 

(^) the powers of an unlimited company on registrat on as a limited 
company to increase the nominal amount of its share capMal 
and to provide that a portion of ns shaie capital shall not be 
capable of being called up except in the event of winding up , 

(e) the power of a limited company *o determine that a portion of its 
share capital shall not be capable of being called up except m the 
event of winding up , i 

ishall apply notwithstanding any provisions coniained in any Act of j 
Parliament, Act of the Governor General m Council, Royal Charter, deed • 
of settlement, contract of copartnery, Leiters Patent or other instrument 
constituting or regulating the company, 

(rr) nothing in this section shall authorise the company to alter any 
such provisions contained m any deed of settlement, contract 
of CO parinery, Letters 1 atent, or other instrument consiiiuiing or 
regulating the coupany, as would if the company had originally 
been formed under this Act, have been required to be 
contained m the memorandum and are not authorised to be 
altered by this Act , 

(p) nothing in this Act shall derogate from any lawful power of altering 
Its constiiulion or regulation which may, by virtue of any Act of 
Parliament, Act of the Governor G'^neral in Council, deed of 
selViemenl, corATacT 01 to w UiViw 
instrument constiiuiing or regulating the company, be vested in 
the company 


267 (•) Subject to the provisions of this section, a company registered 

. in pursuance of this Part may by special reso 

Power to subsmuteniemnran consmutionby 

^ substituting a memorandum and articles for a deed 

of settlement 


(2) The provisions of this Act Ml h respect to confirmation by the Court 
and registration of an alteration of tbi. objects of a aimpany shall, so far as 
applicable apply lo an altcralion under this section wiih the foUoinng modi- 
fications — 

(o) there shall lx. substituted for the printed copy of the altered memo- 
randum required to be filtd with the registrar a prn'ed copy 
of the substituted memorandum and aitMes , and. 
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263 All property, moveable and immoveablCi including all interests 

, and rights in, to and out of property, moveable 

imion ‘‘"d ‘ndudmg obligations 

and actionable claims as may belong to or be 

vested m a company at the date of its registration in pursuance of this Part, 

shall, on registration, pass to and vest in the company as incorporated under 
this Act for all the estate and interest of the company therein 

264 The registration of a company in pursuance of this Part shall 

c , , , , not affect the rights or liabilities of the 

Saiingofexistinglnbilities company in respeci of any dobt or obligation 

incurred or any contract entered into, by, to, with, or on behalf of, tbe 
company before registration 

265 All suits and other legal proceedings which at the time of 

registration of a company in pursuance of this 

Continuation of existing p the company. 

or the public officer or anj member thereo , 

may be continued in the same manner as if the registration had not taken 

place , nevertheleas execution shall not issue against the effects ol any 
individual member of the company of any decree or order obtaiMU 
such suu or proceeding , but in the event of the property and effects ol t 
company being insufficient to satisfy the decree or order, an order may o 
obtained for winding up the company 


Effect of regutrction under 266. When a company IS registered l" 
Act pursuance of this Part 

(e) ill provisions conuined in any Act of Parliament, Act of the 
Governor General in Council, deed of settlement, contract ol 
CO partnery, Letters Patent, or other instrument constituting o* 
regulating the company including, in tbe case of a company, 
registered as a company limited by guarantee, the resolution decla 
mg the amount of the guarantee, shall be deemed lo be conditions 
and regulations of il«e company, in ihe same manner and with the 
same incidents as if so sucli thereof as would, if ibe company had 
been (oimed under this Act, have been required lo be inserted in 
the memorandum, where Contained in a registered memorandum, 
and tbe residue thereof 


(ti) all the provisions of this 
members contribulon<»s 

\nrfi Wn^orraeii under I'his Act, 
subject as follows (that is to say) 

(o) the regulatons m Table A in lbs First Schedule shall not apply 
unless adopted bj special resolution , 

(<}) the provision of this Act relating to tbe numbering of shares shall 
not apply to any joint stock company whose shares are not 
numbered ; 


(0 subject to tbe provisions of this section, the company shall not 
have power lo alter any provision contained in any ActofParlia 
ment or Act of the Governor General in Council relaiing to the 
company , 

(d) subject tn the provisions of this section, the company shall not 
have power, without the sanction of the Governor General in 
Council, to alter any provision contained in any Letters Patent 
relating to the company , 

(r) the company shall not have power to alter any provision contained 
in a Royal Charter or Letters Patent wall respect to the objects 
of tbe company 
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(/) in the event of tlie company being wound up, every person shall be 
a contributory, in respect of the debts and liabilities of the com 
pany contracted before registration, who is liable lo pay or 
contribute to the payment of any debt or liability of the company 
contracted before registration, or to pay or contribute to the 
payment of any sum for the adjustment of the rights of the 
members among themselves in respect of any such debt or liability 
or to pay or contribute to the payment of the costs and expenses 
of winding up the company, so far as relates to such debts or 
liabilities as aforesaid , and every contributory shall be liable to 
contribute to the assests of the company in the course of the win 
ing up, all sums due from him in respect of any such liability as 
aforesaid , and in the event of the death or insolvency of any 
contributory, the provisions of this Act with respect to the legal 
representatives and heirs of deceased contributories, and with 
reference to the assigp-^s of insolvent contributories, shall apply , 
C»0 the provisions of this Act wilh respect to — 

(a) the registration of an unlimited company as limited , 

(^) the powers of an unlimiied company on registrat on as a limited 
company to increase the nominil amount of its share capital 
and to provide that a portion of its share capital shall not be 
capable of being called up except in the event of winding up , 

(r) the power of a limited company to determine that a portion of its 
share capital shall not be capable of being called up except in the 
event of winding up , 

ishall apply notwithstanding any provisions contained in any Act of 
Parliament, Act of the Governor General in Council, Royal Charter, deed 
of settlement, contract of copartner), Letters Patent or other instrument 
constituting or regulating the company, 

(re) nothing in this section shall authorise the company to alter any 
such provisions contained in any deed of settlement, contract 
of CO pannery, Letters fatent, or other instrument consutuiing or 
regulating the conpany, as would if the company had originally 
been formed under this Act, have been required to be 
contained in the memorandum and are not authorised to be 
altered by this Act , 

(zj) nothing in this Act shall derogate from any lawful power of altering 
Us constiiution or regulation which may, by virtue of any Act of 
Parliament, Act of the Governor G'*neral in Council, deed of 
settlement, contract of copartner). Letters Patent or other 
instrument consutuiing or reguKting the comp iny, be vested in 
the company 


267 (i) Subject to the provisions of this section, a compan) registered 

. in pursuance of this Part mav bv special reso 

Power to substitute niemnMn ^Iter the form of its constitution by 

setdernem ^ ^ ‘ substituting a memorandum nnd amcles for a deed 

of settlement 


(2) The provisions of this Act wih respect to confirmation b) the Court 
and registration of an alteration of thi, objects of a companj shall, so far as 
applicable apply lo m 'ilteration under this section with the folloinng modi 
fications — 

(o) there shall be substituted for the printed cop) of the altered memo- 
randum required to be filtd with the registrar a printed cop) 
of the substituted memoruidum and aniJes , and. 
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(i) on the registration of the altetation being certified by the registrar, 
the substituted memorandum and articles shall apply to the com 
pany on the same manner as if it were a company registered under 
this Act with that memorandum and those articles, and the company s 
deed of set leraent shall ceas“ to applj to the company 

(3) An alteration under this section may be made either with or without 
any alteration of th-* objects of the company under thi> Act 

(4) In this section the expression “deed of se tlement” mcludes any contract 
of CO partnery or other inatrument constituting or regulating the company not 
b"ing an Act of Parliammt an Act of th* Goieiernor General m CounctI, a Royal 
Charter or L“t(ers Patent 


Object — The object clause in the ' “ 

out the objects by reference to the ol I 
po^es to convert itself from an unlitnit 
under section 67 of the Act before the 
Glasgow \l9ti) S C 1337 

268 The provisos of this Act with rtsp^cl to staying and restraining 
suits and legal proceedings against a company 
at any lime after the presentation of a p-'tifinn 
for winding up ard before lh“ making 01 

winding up order shall, in the case of a company registered in pursuanc 
of this Part, where the application to stay or restrain is by a creditor, exteno 
to suits and legal proceeding* against any contributory of the company 1 

269 Where an order has been made for winding^ up a compinf, 


Power to Court to stay 
restra n proceedings 


Suits stayed on windio; 
order 


up 


registered tn pursuance of ibi» Parlt 
suit Of Ollier legal proceeding shall 
commenced or proceeded wiih against the 
conpanyorany contributory of the company m respect of any debt of the 
comj any except oy leave of the Court, and subject to such terms as the 
Court may impo*c 

. . istered company after the company 

ihe iTi'iintainaDce of the claim before the offiaal 
ir K Porter 34 Ind Cas p? 


no) 
bc\ 
he ^ 


Noten •<- The <IiimissaI of a suit against 
went ini » li |iii I u on is no bar 
I J II In It I tatyhl 

PAP TJX 


WinuiHfi ui OP Unregistered Companies 
>/<» \'ot V iUftp 9 ff this Fart the expression “unregistered company’* 
, r II IV Sicfcd incorporated 

I 1 I y Parliament or bj an Act of the Goi'er- 

nor*Generai m Council, nor a companv recistered 
iinlrlh In Inn Railway Companies Act, 1866 * or under am Act repealed 
111 rtby or iin I'-r th" Indian Companies Act 1832 tor under this Act but save 
fl* afornaid, slnll include an> partnership association or company consisting' of 
more than s^ven members ^ 

IncludoH. The companies at the dale of pennon should consist ofmoreihan 
i^vcn members So!/irt n/neflf Lcxn SoeMjt 12 C D 670 In A^ecr I'>^ /.«// 
Conhnenlat Lme (1909) Si Sol J 117 it was suggested \>yEdiy^T that un^d^r the 
Fni.J »h Companies (Consohda.icn) Act „ w^s . ot ne^celsa^ f r an Lmee.ster 

r 1 company tn have more tlian seven members in order 10 enable it to be ..n 

It W.II 1 ,c ob,c,v. 1 Ihit 11.15 55ci,m ,„d„ |„- „ ^ eSmp'o V, 

unltrllic - - -- ■ . “ i,ip j,c5,5 

tinittlhs 

section, if \ , date of the 

prcseniali n < UWJU ^v 1 1 i>ji isang 7/ 


+ Act VI of lesa 



S 271] 


THE INDIAN COMPANIES ACT 


”53 


271 (i) Subject to the provisions of this Part, any unregistered 

Winding up of unregistered '^ound up under this act. 

companies *‘*® provisions of this Act, with respect 

to Winding up shall apply to an unregistered 
company, with the following exceptions and additions — 

(») an Unregistered company, shall for the purpose of determining the 
Court having jurisdiction in the matter of the winding up, be 
deemed to be registered in the province where its principal place 
of business is situate or if it his a principal place of business 
situate in more than one province then in each province where 
it has a principal place of business , and the principal place of 
busines' situate in Ihal province in which proceedings are being 
instiiuted shall, for all the purposes of the winding up, be 
deemed to be the registered office of the company , 

(a) no unregistered company shall be wound up under this Act volun 
tarily or subject to supervision , 

(ill) the circumstances in which an unregistered company may be wound 
up are as follows (that is to say) — 




(a) if the company is dissolved or has ceased to carry on business or is 

carrying on business only for the purpose of winding up its affairs 

(b) if the company w unable to pay its debts 

(e) if the Court is of opinion that « is ju^t and equitable that the company 
should be wound up , 

(iv) an unregistered comi any shall for the purposes of the Act, be deemed 
to be unable to pay its debts— 

(a) if a creditor by assignment or otherwise to whom the company is in 
debted in a sum exceeding five hundred rupees then due, has 
served on ilie companj, by leaving at its principal place of 
business, or by delivering to thi. secretary, or some director, 
manager or principal officer of the company, or by otherwise 
serving in such manner as the Court may approve or direct, a 
demand under his hand requiring the company to pay the sum 
so due, and the company has for three weeks after the service 
of the demanl neglected to pay the sum, or to secure or com 
jiounJ for It to the satisfaction of the creditor , 

(^} If any suit or other legal proceeding has been instituted against any 
member for any debt or dcinin 1 due or claimed to be due from 
the company or fro n him m his character of member, and notice 
m writing of the insiilution of the suit or other legal proceeding 
having been served on the CO npany by leaving the same at its 
principal place of busine s or by delivering it to the secretary, 
or some director, manager or prin'‘ipal officer of the company 
or by otherwise serving the same in such manner as the Court 
may approve or direct, ih" comjiany has not within ten days after 
service of the natice pud, secured or compoun led for the debt 
or demand, or p ocured the suitor other legal pro eedin? to 
be stayed or mdcmniG'*d the defenJanl to hu reasonible 
satisfaction against the suit or other legal proccedmi;, and 
against all cpsts, damages and expenses to be incurred by him 
by reason of the same , 

(c) if, execution or other procea, mued on a decree or o'der objin-d n 

any Court in favour of a credtor against the company, or any 
memb*r thereof as such, p~TiOT authorised to be as nomioal 
defendant on bebalf of th* company is returned unsati^hcd , and 


C C. II Vol 1-145 
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(d) if It IS otherwise proved to the sntisf'iction of the Court that the 
company is umble to its debts 

(2) Nothing in this Part shall affect the operation of any enactment which 
provides for any partnership association or company being wound up, or being 
wound up as a company or as an unregistered company, under any enactment 
repealed by this Act, except that references in any such first mentioned enact 
merit to any such repealed enactment shall be read as references to the corres 
ponding provision (if any) of this Act 

Notes — A foreign company consist ng of more than seven members be 
wound up under this section if It has office and assets here Syrian Otlom^rt Aa» 
Co (1904) 20 T L R 217, Mithesonlirot (1884) ‘'7 C D 225 
of India 1868) 6 Eq 517 fanis ConkUn Morts'aze Co (iSPa) ~ 

2 Mysore Law Journal 165 , 33 Ch D 174 ,(1892) 2 Ch 204 , 5 C 088 The u 
has jurisd ction where such a company transacts business wjthin its junsdictl 
his an office within Its jurisdiction (1898) 6 Eq yiy The fact that an 
the winding up of the compiny or for continuing tti winding up subject to 

has been made by 1 competent Court of the place of the company sincorp 

does not make any difference to the jurisdiction of the Court here Stiebc P 7 
citing 27 Ch D 22$ a3Ch D t74 62 L J Ch 561 An incohite foreign compa^ 

or a partnership for promoting foreign company cannot be wound “P , j--t, 

r 229 Concerns of the same nature as companies exactly designated can be 

with under this section 127 InJ Cas 736^A I R 1930 Rang 337 


272 (t) In the event of an unregistered company being wound “P. 

I « , j person shall be deemed to be a contributory 

Contributories m winding j pgy contribute io 

pL« """S'’*""’ ppyJnt of any debt S/l.ab, lit, of Ihf company ! 

or to pay or contribute to the payment of any l 
sum for the adjustment of the rights of the members among themselves, or 
to pay or contribute to the payment of the cost and expenses of winding 
up the company, and every contributory shall be liable to contribute to the 
assets of the company all sums due from him in respect of any such liability 
as aforesaid 

(s) In the event of any contributory dy ng or being adjudged insolvent, 
the provisions of this Act with respect to tlie legal representatives and heirs 
cC deceased contributories and to the assignees of insolvent conliibutones 
shall apply 

^ Notes ^Under th s section every debtor to the company is not a contributory 

e equitably to the trustee 

anee (1878) 8 Ch D 679 

sets of the company and 
. . * Sants Case fiSoo) at C 

53/ iiT/arfr Z,i///^^a/^(l874)9Ch -57 ' VMS 

273 The provision of this Act mth respect to staying and restraining 

Power to stay or resira n pro against a company at 

ceedngs » "pro any time after the presenLat.on of a petmon for 

order shall in the case of an unregistered'’ company^wterttaalphcStronM"!^^^ 

cL:rXrry';t^r.e”oo'm;lr 

Notes— In a compulsory winding up the onus I cs upon the person who wishes 
to ^ow that il e action should be continued noiwuhstanding ihe wmdinir uo Cume 
V Consoltdjfed Kent Colhtnes Corforaton (1906)1 K B 134 c ted in StTbel 
p 900 

274 ^\'he^e an order has been made for 


^ . , panj, no sun c 

Suns stayed on wind ng up ^oceeded with 

mbutory of the company, is respect of any debt 
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of the company except by leave of the Court, and subject to such terms as the 
Court may impose 

Notes ->,This section IS applicable to action against a contributory as such and 
not to an action by a holder of promissory notes though they had been given as 
security for advances to the company South of France Pottery Works Syndicate 
(1877) 37 L T 260 

275. If any un registered company has no power to sue and be sued m a 

r, , common name, or if for any reason it appears 

certain cases ^ property m expedient, the Court may, by the winding up 
order, or by any subsequent order, direct that all or 
any part of the property, moveable or immoveable, including all interests and 
rights in, to and out of property, moveable and immoveable, and including obliga 
tions and actionable claims as may belong to the company or to trustees on its 
behalf, is to vest m the official liquidator by his official name, and thereupon the 
property or the part thereof specified in the order shall vest accordingly , and 
the official liquidator may, after giving such indemnity (if any) as the Court may 
direct, bring or defend in hts official name any suit or other legal proceeding 
relating to that property, or necessary to be brought 01 defended for the purposes 
of effectually winding up the company and recovering its property ^ 


VII properties under this section vests m the 
Graham V Edge (i888) ao Q b D 683 
oust join m giving effect to a valid con 
/ 4* CIi D 23 


276 The provisions of this Part with respect to unregistered companies 
> shall be in addition to and not in restriction of, 

PiovisioM ol i\ii5 1 an cornu provisions hereinbefore in this Act contained 

I with respect to vvanding up companies by the , 

^ Court, and the Court or official liquidator may exercise any powers or do any ' 
act in the case of unregistered companies which might be exercised or done by 
It or him in winding up companies formed and registered under this Act , but 
an unregistered company shall not except m the event of us being wound up be 
deemed to be a company under this Act, and then only to the extent provided 
by this part 

PARTX 


Companies establijIied outside British India 


established 
India 


Qriiish 


277. (1) Every company incorporated outside British India, which at the 
commencement of this Act has a place of busi- 
Reqiiiremenis as tocompanies British India, and every such company 

which after the commencement of this Act 
establishes such a place of business, within British 
India shall, within six months from the commencement of this Act or within one 

month from the establishment of such place of business, as the case may be, file 

with the registrar in the province in which such place of businesi is situated, — 

(<7) a certified copy of tin- charter, statutes or memorandum and articles 
of the compny, or other instrument constituting or defining the 
constitution of the company, and,i if the instrument u not writt'‘n 


(b) ' ' Jiupany , 

(^) ■ ■ ■ ■ 

(d) the names and addresses of some one or more personi resident 
in British India authorised to accej I on behalf of the tom}.an)’s 
service of process and any notices required to be served on 
the company , 

and, m the event of any alteration being made in any such irstruc ent or in 
such address or m the directors or managers or in the names or adreis* 
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of any such parsons as aforesaid, the company shall, within the prcsaibed 
time file with the registrar a notice of the alteration 

(2) Any process or notice required to be served on the company shall be 
sufficiently served, if adressed to any person whose name has been so filed 
as aforesaid and left at or sent by past to the address which has been 
so filed. 

(3) Every company to which this section applies shall in every year file 
with the registrar of the province m winch the company has ils principal 
place of business—* 

0) in a case whereby the law, for the lime being m force of the 
country in which the company w mcorp^nted such company 
IS required to fil® 'Wih the public -luthorjty an annual balance 
sheet — a copy of that balance sheet , or 

(n) tn a case where no such provision is made by the Jaw, for the ti®e 
being in force, of the country in winch the 
incorporated,— such a statement in tli« form of a balance sne i 
as such company would, if it were a company fotmcd 
registered under this Act, be required to file in accordance w»n 
the provisions of this Act 1 

Prov dnrJ iK«. i-n r* . JO Council may, by notification i’' 

t I restrictions and conditions, jf any, ^ 

i* uch company or any class of sucti 

c 

(4) Eveiy company to which this section applies and which uses tb® 
word ‘ Limited' as part of its name, shall— 

(«) in every prospectus tnvitmg subscriptions for its shares or debef> 
lures in Briiish India, state the country Jo which the company 
IS incorporated and 

(i) conspicuously exhibit on every place where it carries on business 
m British India the name of the compa and the country in 
which the company is incorporated n leiters easily legible in 
E iRlish chartciets and «»so, if any place where It carries on 
business is beyond the local limits of ibe ordinary original civil 
junsdivtion of a High Court, in the characters of one of the 
vernaculir Jangu-i&es used in that place , and 

Cl) have ihe name ol Ihe company an<J of ihe counity tn tyli.ch the 

<lu^SUber.h^deSrco„],n„r'’'"'"® “’>■ *ot evety day 

the prescribed manner 

(!>) ■ 


W 

ui uiiector, by whaic'rr '»«* 
(J) ibe expression * pr 
advertisement t 
subsciipiion or 


s a share transfer or 
^ occupying i he position 
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(7) There slnll be paid to the registrar for registering any document 
required by this section to be filed with him a fee of five rupees or such 
smaller fee as may be prescribed 

Notes — The only mode of serving processes on foreign companies is that 
prescribed by S 277 and rot what ire prescribed by Or 29 R 2 C P Code A I 
K 1928 Smd III 

PART XI 

SuPPLEkfENTAL 

Legal proceedings, offences, etc 

278 ( 1 ) No Court inferior to that of a Presidency Magistrate or a 

r- „ r a Magistrate of the first class shall try any offence 

Cogn.zancnrotfencs this Act 

( 2 ) If any offence which by this Act is declared to be punishable by fine only 
IS committed by any person within the local limits of the ordinary original 
civil jurisdiction of the High Courts of Judicature at Fort William Madras and 
^ '■ "" mary conviction by any Presi 

s held 

• Criminal Procedure, 189 S, * 

■ ■ of the said Code, be deemed 

to be non cognizable 

Complaitit -—Ordinarily a Magisiraie should be chary of proceeding on a 
.complaint of this kind except after reference to the Registrar of the joint stock com 
oti thft cf A \al\si Cas <571 , see also tA P 

} P igiO Cr Simple cases may be tried by a magistrate summarily 35 A i 73 
j 279 The Court imposing any fine under this Act may direct that the 

Appheahons of f,.,« ^ P”' '''“ff “PP''"* “ 

" payment of the costs of the proceedings, or in or 

towards the rewarding of the person on whose information the fine is recovered 
280 . Where a limited company is plaintiff or petitioner in any suit or other 
Powor>o„K,o,r.lm,trfcom I'Sal Proceeding, any Court having jurisdicl.on 
pany to give security for cost* appears that there is reason 

to believe that that company will be unable to pay 
the costs of the defendant if successful m his defence, require sufficient security 
to be given for those costs, and may slay all proceedings until the security is 
given 


bhehel p 327 

In directing the securit) the probable cost of the action is to be esiimated Dcmi 
ttion Brewery s Fester, (1897)77 L T 507, Imbernl Btnk of Cksnn\ Bant c/ 
Hsndustm, (1866) i Ch 437 


281 If in any proceeding before any Court against a director of a company 
_ , „ . . -I r for negligence or breach of trust it appears to 

" rnch Conn that tho director rs or map bo Inble 

jn respect of the negligence or breach of trust, 
• but hi> acted honestly and reasonably, and ought fairly to be excused for ihe 
negligence or breach of trust, that Court maj relieve him. either nhollj or 
^partly, from his liability on suclt terms as the Court may think p-oper 
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Notes — Directors being required bj Articles of Association to conirol maniige 
raent of conipativ but blindly trusting dishonest manager are not cxerapted thoug 
honest 47 All 660=23 A L J 473=58 Ind €25785 Section cSi is not designed 
to co^er gross neglect of a director s ordinary duties o\er a long series of > ears 54 
B 226=33 Bora L R 333«A I R 1930 Bom 522 = 127 Ind Cas 305 A director 
ivouJdbe liable 10 wilful fraud or negligence if he had shut hisejes to the I 
which were before him and neglected to give anj consideration to bis outlets 
canng whether he was ful6llmg them or not tsy Ind Cas 305 = 320001 L K -j 
A 1 R 1930 Bom 571 

282 Whoem in any return, report, certificate balance sheet or other 

document, required bj or for the purposes of any 
reoaliylo, sn.emtnl ptousions of this Act mlMh males a 

Statement false in any material pariicular Xnoiring is to be filsc* shall be 
able with imprisonment of either description for a term which nii) ertend to 
years, and shall also be liable to fine. 

Notes— According to ihe prospectus for the floatation of hmttcd conpiny sea^ 
by the accused to the Registrar of Joint Stock companies n appeared that n P. 
who had agreed to be Directors of the company had as such undernkco 10 
for 500 shares Iwo of these Directo 3 never paid an) sura due from them w 
, ’ - ' — ficftce business 

coo shares and 
even ihei^® 

. them and he 

, mger 

renders himself liable lo rrosecuh | 
as not necessary for biro 10 sign m » 
i k R 297 In order to fix \ 

under s 381 the lalse staiements must be made wilfull) knowing them to be la » 

s and no offence IS cornraitted if no dislionesiy or motive for dishonesty is *bown 1 

1 1 ere the directors acted on the sdi ice of counsel A / R 19^9 Bom 443 “** 
ind Cas 141 

283 If iny person or persons trade or carry on business under any name 

- or rule 0/ nhich Lrmtled is the last tvord thnt 

ofword^ ^ *bit prison or those persons shall unless duly 

incorporated with limited liability, be liable to a 
a fine not exceeding fifty rupees for evtry day upon which that name or title has 
been used 

Notes —A col c tor Oio c lers an aj peirjoce for such persons under such name 
will be personally 1 ible for cosjs i/rrAr/p 55 cning 5/wwtw/r i Liberal Opinion 
Ltd (1911) t C }> c66 ^ 

284 Thi pru, wo™ of this A« met. rospect to irind.ng op shall not apply 

Sanngof pending, proceed coropinj of which the winding up has 

mgs for winding up commenced before the commencemern of this Act, 

but ciwy such company shall be wound up m the 
same ^nner and >yith the same incidents as if this Act lud not been^ passed, 

*“11 hf t,'?' “P’ •"‘I'w Companies Act ^SS 2 ,' 

shall be deemed to remain in full force 

c "P '“’X'ocnccd talmc Ac commcnccmem o( 

285 Every jnstTument of transfer or other document made bef.>ie the 

Savingofdocumcm couirocncemcnt of this Act in pursuance of any 

enactment hereby repealed, shall be of the sinte 
force a» if this Act had not been passed, and for the purposes of that mstru 

* Act VlofifiSj 
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raent or document the repenled enactment shall be deemed to rem m m 
full force 

N B — This se^iion 'corresponds to section 288 of the English Act An instru 
ment of transfer includes conveyance aid deed of morigige Vide s 288 of the 
English Act 

286 (1) The offices existing at the commencement of this Act for regis 

Forrast resistniion oBiccs. “f joint stock corapamcb shall be 

registers and registrars continued as tf they had been established under 
continued ibis Act 


(2) Registers of companies kept in any such existing offices shall respectively 
be deemed part of the registers of coraparues to be kept under this Act 

(3) The existing registrars, assistant registrars and officers 111 those offices 
shall, during the pleasure of the Local Government, hold the offices and receive 
the salaries hitherto held and received by them but subject to any regulations 
of the Local Government with regard to the execution of their duties 


N B — Th s section correspond* to section 239 of the English Companies Act 


Savings for Indian Life 
Assurance Companies Act 
1912 and Provident Insurance 
Societies Act igi" 


287 Nothing in this Act shall affect the 
provisions of the Indian Life Assurance Companies 
Act 1912 or of ihr* Piov idem Insurance Societies 
Act 191'’ " 


2S8 In sections I and t8 of Act No XXI of 1860 (for the registration of 
Con,™ctonor ,=2 sin, ot L«eiary Scientific md Charitable Societies) lh= , 
je.ni Slock compi, ef in Act ‘>1= i""* ‘ roeiswai of joint stock companies’ 
XXI of i860 shall be construed to mean the registrar under ' 

this Act 


289 Save as provided m sections 183 and 189 nothing in this Act shall f 
Act not 10 apply lo Banks of be deemed to apply to the Bank of Bengal, the ^ 
Bengal Madras or Bombiy Bank of Madras and the Bank of Bombay 


290 (1) The enactments mentioned in the Fourth Schedule are hereby 

Repcsl of Acts am Savings reeled to the extent specified in the fourth 
® column thereof 
Provided that the repeal shall not affect — 

( 0 the incorporation of any company registered under any enactment 
hereby repealed , nor 

fi) Tabic B m the Schedule annexed to Act No \IN of l8o7, orany 
part thereof so far as the same applies lo -my company existing at the commen 
cement of this Aft , nor 

Table A in the First Schedule annexed to the Indian Companies Act, 
1882 or any part thereof so far as the same applies to any company 
existing at the commencement of this Act 

(2) All fees directed, resolutions pa&ed and other thing* duly done under 
any enactment hereby repealed, shall he deemed to have been directed passed or 
done under this Act 


(3) The mention of particular matters m this section or in any other section 
of this Act shall not prejudice the general application of s'ction 6 of th* Gcn'ral 
Clauses Act, 1897 wiih regard to the effect of repeal* 


Act M cl 1912 
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SCHEDULES. 


THE FIRST SCHEDULE, 

See secitons 2, / 7 , 79, 266. 

TABLE A 

Regulations for Management of a cosipany. 

LIMITED DY ShARBS. 


Prelmi/tafy. 

1 . In these regulations, unless the contest otherwise requires, expressions 
defined in Indian Companies Act, 1913, or any statutory modification thereol 
in force ai the date at which these regulations become binding on tne 
company, shall have the meanings so defined ; and ^YOcds importing 
the singular shall include the plural, and versa, ^ 

importing the masculine gender shall include females, and uords impoiting 
persons shall include bodies corporate 

• business. 

2 The directors shall have regard to the restrictions on the commencement 
of business imposed by section roJ of the Indian Companies Act, 19f3, if, and so 
far as, those restrictions are binding upon the company. 

I Notes — Secuon aSa makes provision for untrue declarition under section loj. 
^6 A. ai8 

S//aref. 

j 3 Subject to the provisions, if any, m thit behalf of the memorandum of 
association of the company, and without prejudice to any special rights previously 
conferred on ihe holders of existing snares m the company, any share in the 
{ company may be issued with such pieferred, deferred or other special rights, or 
^ such restrictions, whether m regard to dividend, voting, return of share capiral, 
or otherwise, as the company may from time to time by special resolution 
determine 


Notes — Very frequently the ' ’ >.• 

different classes, conlernng thflere 
sha cs conferring a prelciennal t 
dividend afici a specified dividend 

United Lankat PUntaiwn^.^K} .iui j .md eiffter wiit oc Without a nchl 
o rep^ymem of capnrJ on a winding „p n pnonty to other shires In such last 
case xbc,nrtfer£.wv Jiliarea xaav w Tojn .u-* — - 


, . . . ' ter ihe other 

. . . . . . ' ’ ■ 3 i 6 Preferc- 

' lUBo) 14 A C 

t’, Vo! I p 8oi. 

4. U at any tunc the share capital » dmded into different classes of shares, 
the rights attached to ^y class (unless otherwise provided by the terms of issue of 

the shares of that class) may be tanedmth the consent in imting of the holders 

of three fourths of the issued shares of that class, or with the° sanction of an 
extraordin.iry resolution passed at a sqiarate general meeijng of the holdcn 
of the shares of the class ■■ the provisions 

; to these reflations relating ■ • • ea»t/is apply, 

but so lliat the necessary c ■ ‘ ' v ■■ .. ..-st holding or 

representing by proxy one-lhird of the issued shares of the class 
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5 No shire shall be offered to the public for subscription except upon the 
terms that the amount payable on application shall be at least five per cent of 
the nominal amount of the share , and the director shall as regards any 
allotment of shares, duly comply with such of the provisions of sections 101 and 
ICH 

t interest of 

the . , under value 

the Directors are liable to make good the loss sustained by the company (1900) 2 
Ch 305 In aUotting shares the directors must exercise the powers with good faith 
(1903) 2 Ch 506 , (19JO) I Ch 77 

6 E\ ery person whose name is entered as a member in the register of 
members shall without payment, be entitled to a certificate under the common 
seal of the company specifying the share or shares held by him and the 
amount paid up thereon provided that, in respect of a share or a shares 
held jointly by several persons, the company shall not be bound to issue 
more than one certificate and delivery of a certificate for a share to one of 
several joint holders shall be sufficient delivery to all 

7 If a share certificate is defaced, lost or destroyed it may be renewed on 
payment of such fee jf any, not exceeding eight annas, and on such terms, if any, 
as to evidence and indemnity as the directors think fit. 

8 No part of the funds of the company shall be employed m the purchase 
of, Or in loans upon the security of the company s shares 

Zieti 

9. The company shall have a >ien on every share fnot being a fully paid 
share) for all moneys (whether presently payable or not) called or payable at a 
fixed time in respect of that share and the company shall also have a lien on all 
shares (other than fully paid shares) standing registered in the name of 1 single 
person for all moneys presently payable by him or his estate to the company 
but the directors may at any time declare an) share to be wholly or in 
part exempt from the provisions of this clause The companj s hen if any, 
on a share shall extend to all dividends payable thereon 

Notes —This 1 en Ins priority over mortgagee of the shares Borlanls Trvst 
V Stfel Brilhtrs (1901) r Ch 270 %ee Neiu LonHon and Bmihcin Bxnh \ 
Brockbank 21 Ch D 30'' , Bnggt ii A C "O The transferee takes 

subject to a lien the company had against his transferor Stieiel p 274 

ro I he company may sell, m such manner as the director thinks fit any 
shares on which the company has hen but no sale shall be made unless 
same sum in respect of which the lien exists is presently pajable, nor until 
the expiration of fourteen days after a notice in writing stating and demanding 
payment of such part of amount in respect of which the lien exists as is 
presently payable, has b“en given to the registered holder for the time being 
of the share or th» p rsan entitled by reason of his death or insolvency to the 
share 

11 The proceeds of the sale shall be applied in pa)ment of such part of 
the amount in respect of which the lien exists ns IS presently pajable, and the 
residue shall (subject to a like lien for sums not presently pajable as existed 
upon the shares prior to the sale) be paid to the person entitled 
to the shares nl the date of the snle The purchaser shall be 
registered as the holder cf the shares, and he shall not be b und to 'ee 
to the npplicition of the purchnst monej, nor shall hu title to the shares be 
nffected by any itreaularily or imnlidity irj the proceedings in reference 
to the sale 

Calls an SAsres 

12 1 he directors may from Ur e to tin e make calls upon the membc's in 
respect of any monej-s unpaid on their shares, provid'd that no call shall exceed 

C. C H Vol 1—146 
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one fourth of the nominal amount of the share, or be payable at less than one 
month fiom the last call , and each member shall (subject to receiving at least 
fourteen days’ notice specifying the time or times of payments) pay to the com 
pany at the time or the times so specified the amount called on his shares 

Notes — The articles of assa>.iation usually contain provisiois for enabling calls 
to be made, and not infrequently provide that not more than a cetiam amount is to 
be called up at a tmie and that a sp“afied period must lapse between two calls An 
article authorising calls to be made from time to time but providing that no cans 
exceed a specified sum, will not prevent two calls each of which calls are payao 
different dates Stiebel^ 261 citing Universal Corporation v (IWJ ^ 

r434 A director not validly appointed but who does not Icnow of his „ . , 
appointment can make a call Uawson v African Co b 

Aibtitors'i Boyd (1003I 2 Ch 439 , Boichock Proprittory v ^ J 

148 . Transport Co v Schomherg (1905)2* T L R 30S . t trtlor {f ^ll 

(1896) 74 L T 384 But a person who has not been appamied a d r 
cannot make a call Tyne Mutual Steamship Co v Brovin {1896) 74 
Gordon Gaily ete v Co McLtster, (1876) i A C 39 

13 The joint holders of a share shall be jointly and severally liable to 
pay all calls in respect thereof 

14 If sum called in respect of a share is not paid before or on the day 

appointed fat payment thereof, the person from whom the sum is due snau p y 
interest upon the surn at the rate of five per cent per annum ^ 

nppamted for the payment thereof to the time of the actual payment, out 
directors shall be at liberty to waive payment of that interest wholly or in pan 

Notes— This provis on docs no ns xs-p Wtlth \ 

Flannel and Tweed Co {c875) 2oE Eq i54 

tS The provisions of these interest shall 

apply in the case of nonpayment of any sum which, by the terms of issue 01 
a share, becomes payable at a fixed time, whether on account of the amoimt 
of the share or by way of premium, as if the same bad become payable by 
virtue of a call duly made and notified 

16 The directors may make arrangements on the issue of shares for a 
difi'erence between the holders in the amount of calls to be paid and in the 
times of payment 

17 The directors may if they think fit receive from any metiiber willing 
to advance the same all or any part of the moneys oncalJed and unpaid upon 
any shares held by him and upon all or any of the moneys so advanced may 
(until the Same would but for such advance become presently payable) pay 
interest at such rate (not exceeding without the sanction of »he company^ in 
Benotal meeting s.it per cent) ns may be agreed npon between the member 
paying the sum ict adtance and the dtectois 

Ntoes —The po vers given under this ariicle IS prefectlv val d Tn^hv 

<'*56)'CI; 397 7 /w.n 

R U 37t When such a paymejt has been male the relation of debtor and 
Of company and share holder exists fun such payment between 

£SLTc:':'(.?'6rr?;6r'‘'”" ' 


Transfer and transmission of shares 

18 The tnstrumenl of transf.i of any share in the company shall be 
executed both by the transferor and transferee, and the transferor shall be 
deemed to remain holder of the share until the name of the itansfetee is 
entered in the register of members in respect thereof 

Notes— \VIierc the article is s lent on the subject U e transfer is to be made tn 
accordance With ihe custom of the company MormosCise (i867)-»Ch 596 

19 Shares in the company shall be transferred jn the following form or 
in any usual or common form which the directors shall approve 
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I, A B of in consideration of the sum of rup es 

paid to me by C D of (hereinafter called “the said 

transferee”), do hereby transfer to the said transferee the 811316(0/* shares) 
numbered in the undertaking called the Company, Limited, to hold 

unto the said transferee, his executors, admiobtrators and assigns, subject to 
the several conditions on which I held the same at the -time of the execution 
thereof, and I, the said transferee do hereby agree to take the said share (or 
shares) subject to the conditions aforesaid As witness our hands the day of 

Witness to the signature of, etc 

Notes — This article IS directory onij (1904) i Ch 815 

20 The directors may decline to register any transfer of shares, not being 
fully paid shares, to a person of whom they do not approve, and may also 
decline to register any transfer of shares on which the company has a hen The 
‘ * “ . ’ ’ ’ ' transfers during the fourteen days 

eral meeting in each year I he 
ment of transfer unless — 

(a) a fee not exceeding two rupees is paid to the company in respect 
thereof , and 

(i) the instrument of transfer is accompanied by the certificate of the 
shares to which it relates, and such other evidence as the directors 
may reasonably require to show the right of the transferor to make 
the transfer 

Notes — Where the deed of transfer is not properly stamped a company may 
refuse registration !>Iaymrd') ComoltdUed Kent Colhefies (1903) ‘•KB 331 
Where ihe articles restrict transfer* by a perso 1 indebted to the compin> it was held 
that It must be read with the articles giving the company a lien Sloekton Malleable 
I/on Co, (1876) 2 Ch D 10 1 cited in Stiebel p 285 

31 The executors or administrators of a deceased sole holder of a share 
shall be the only persons recognized by the company as having any tale to the 
share In the case of a share registered in the names of two or more holders, 
the survivors, or survivor or the execeiors or administrators of the deceased 
survivor, shall be the only persons recognised by the company as having any 
title to the share 


of an article to ihe contrary personal represeniatues will have the same right of 
property conferred on them by the shares as would the member ihrougli whom they 
daim Jimess Dnent Ventnj^i etc , Syndic xU, (189W i Ch^456 , New Zetljnd 


22. Any person becoming entitled to a sha*-e in consquence of the death or 
insolvency of a member shall, upon such evidence being produced a* may from 
time to time, be required b) the directors, have the right, either to be r^istei* 
ed as a member in respect of the share or, instead of being registered himself to 
make such transfer of the share *11 the deceased or insohent person could have 
’ • ’ 4 . . ,1 ~ii .r. - K- g jjjs same right to decline or 

. case of a transfer of the share 
. ■ . Uh or insolvency. 

Notes TransCcts of share ir other intcrcsi ol a deccas-d member of a com par y 

which arc made by his personal icptcscntaiiae will aid ou^h ll e j'erso-u! rej'res-n 
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tauve IS nothinise}/ a merober, be \il»d as if lie had been a member at the Mine of 
the CKCcuuon of the transfer ShtM p 

2j. A person becoming entiled to a share by reason of the death or insol 
vency of the holder shall be entitled to the same dividends and other advanU* 

ges to which he would be cntitl^ jf he vere the registered bolder of the share, 
except that he shall not; before being registered as a raemher in respect of the 
share, be entitled in respect of n to exernse any right conferred by member 
ship in relation to meetings of the company 

Fot^eUure cf shareis 

24 If a member fails to payanyciUor instalment of a cilJ on the day 
appointed for payment thereof, the oitectors may at any time thereafter dutiMo 

such time 03 any part of such call or instalment remains unpaid, se'-s’e a noti^ 

on him requiting payment so much of the call or instalment as is unpai , 
together with any interest which may have accrued/ 

notes— The pOner 0/ far/eiturc is not rmphed and as such 
associaiion must mike provision for the same ClarH v /fKr 4 0 ” ^ «.,» be 
Bayton's Cast (1859) 4 De G & J 46 A prospective notice that shares wn 

> »«•, tv rbo'it mnv further tssolotion of the directors,^ 


directors js necessary 130 Ind Cas 534»A I K 393J Pit '',,girtA 

defauU ate condutcjns precedent eo and necessary for a valid forfeiture 125 inv 
Cas 410 ^ ^ 

«5 The notii'e shall 
fourteen dajs from the ( 
requited by tn« notice is t 

payment at or before the time appointed, the shares m respect 01 whicu lui- 
cAlt was made wsU be Uatyle to be foeleitrd 

aft ihe teq'j.tteroenta of any such notice is aforesaid are not complied 
with, any share in respect of which the notice has been given may at any time 
thereafter, before thu payment fwjuired by the notice has been made, be forfeited 
by a resolution of the directors to that eBecr 

Notes — Tie provisions of ihe art/c}es Scaling ivifh fat-retture must be slricl/y 

O', Sispotcd ot on such teiiM 
and in such manner as lie directors (hint ft, and ut any nnie before a sale or 
disposition the forfeiture may be cancelled on such terms as the directors ibinlc 
nt. 

Notes~Thed.rccmrsharer.t.h(Wseffrorfeu«dsharM at a d.scouni Rvnuelts 
h'i ^”.1 ^ j ! B27=‘4S L T 431 Where the bihnee of unpaid shares has been 
c?ych?rccd IS f^feued Share? is 

rf, to his purchase Jiandit CoW Co '1004) 2 

company nfay issue forfeited shires ns paiduptoihe exient of the 
moacyaciuillypiicjon them before forfti urc 68 1 j Lh ir , 50L J Cli 827 

■ ' , ' If-,, to be a member 


cease il anu nueii mi. t-oiupu*./ 
omounf of the thtrea 
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Notes — A forfeited share hoWer ceases to be a member but his liability for 
money payable to the company at the time of forfeiture in respect of the forfeited 
share including any interest on arrears of calls remans Sfochens Case ,.1868’' 
3 Ch ^^2 , Ladies Dtess Association v Puttrooh (1900) 2 Q B 276 On forfeiture 
of share the share holder ceases to have any liability for future calls and becomes 
liable for unpaid calls as a debtor of the company 110 Ind Cas 33 If 
the forfeiture takes place withm a year from the winding up such a forfeited 
shareholder is placed in the B list of the contributories Creykes Case^ 
(1870) 5 Ch 63, Marshall'i Glamargon (18^) 7 Eq lag , Biles Case (1878) 
8 Ch D 334 

29 A duly aerified declaration in writing that the declarant IS a director of 
the company, and that a share in the company has been duly forfeited on a date 
stated in the declaration, shall be conclusive evidence of the facts therein stated 
as against all persons claiming to be entitled to the share, and that declaration, 
and the receipt of the company for the consideration, if any, gnen for the share 
on the sale or disposition thereof, shall constitute a good title to the share, and 
the person to whom the share is sold or disposed of shall be registered as the 
bolder of the share and shall not be bound to see to the application of the 
purchase money (if any,) not sha'I his title to the share be affected by any 
irregularitj or imalidity in the proceedings in reference to the forfeiture, sale or 
disposal of the share 

Notea— It IS usual for the anides to provide that where forfeited shares have 
been sold the purchaser shall have good Mile and |he right of the p rson aggrieved 
shall be in damages against ihe company oil) Sucl a right may be enforced in 
ttindingwp New Chthe Gol I l/m/rf Co (1890) 45 Ch D 398 c ted n Sheiel 
P *76 

30 The provisions ot thes legulaiiom as to foifcatoie shah 
apply in the case of non payment of any sum which by the terms of issue of a 
snare becomes payable at a fixed time, whether on account of the amount of the 
share, 01 by way of premium as if the same had been payable by virtue of a call 
duty made and notified 

Conversion of shares snto stock 

31 The directors may with the sanction of the company pn-ttously given in 
general meeting, convert any paid up shares into stock and may uith the like 
sanction re-conveit any slock into paid up shares of an) denomination 

32 The holders of stock may transfer the same or any part thereof, in 
the same manner, and subject to the same regulations as and sbuject to which 
the shares from which the stock arose might previously to conversion hav c been 
transferred, or as near thereto as circumstances admit , but the directors may from 
time to time fix the minimum amount of stock transferable and restrict or forbid 
the transfer of fractions of that minimum but the minimum si all not exceed 
the nominal amount of the shares from which the stock arose 

33 The holders of stock shall, according to the amount of the 
stock held by them, have the same rights, privileges and advantages 
as regards dividends, voting at meetings of th" compan), and other matters, as 
if tlie) held the slures from which the stock aroac, but no such privilege or 
advantage (except participation tn the dividends and profits of the compan)) 
shall b'' conferred by an) such aliquot pari of stock as would not, if exuting in 
shares, have confeited that privilege or advanti^e 

34 Such of the regulations of the compan) (other than those relating to 
share-warrants^ as are applicable to paid up shar» shall appl) to s'oA., and ih" 
words “share ’ and ‘shareholdn thertin shall include “3 erk and 
“stockholder “ 

Share-eirranis 

35 The company ma) ssu' sharc-wairants, and accordingl) ih dircc ot cu) 
in llwir dis-'rclion with rcsixct to an) shan. wluch « fully paid up on appLca icn 
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[Soh 1 


le share, and aathenti 
time to time require as 
receiving the certi6cate 

I • the warrant and such 

lee Ts the directors may from time to time require issue under the company s 
seal a warrant, duly stamped, stating that the bearer of the warrant is entiileu 
to the shares therein specified, and may provide by coupons or otherwise fcr 
the payment of dividends, or other moneys, on the shares included m the 
vnrrrant 

36 A share warrant shall entitle the bearer to the shares included in it, and 
the share sh lil be transferred by the delivery of the share warrant, and ihe provi 
sions of the regulations of the company with resp'^ct to transfer and transmisaion 
of shares shall not apply thereto 

37 The bearer of a share warrant shall, on surrender of the warrant to 
the company for cancellation, and on payment of such sum as the 

may from time to time presenb*. be entitled fo have his name 
a member m th-* register of memb“rs in respect of the shares inciudeo m 
warrant 

Notea —A shire warrant is a negotiable instrument Co '/ 

AUvtnHut IPaterCo (*$0}) 93 L T 339 

38 The bearer of a share warrant may at any time deposit the warrant at 
the olB e of the company, and so long as the warrant remains so depositeu* 
the depoaitor shall have the same right of signing a requisition for cailine 
a meeting of the company and of attending and voting and exercising ttie 
other privileges of a member at any meeting held after the expiration 01 tffO 
cleat days from the time of deposit as if hi> name were inserted in the regbier 
of members as the holder of the shares included in the deposited warrant 
Not more than one person shall be recognised as depositor of the share -varrant 
The company shall on two da>» wriiien notice return the deposited share 
warrant fo the depositor 

39 Subject as herein otherwise expressly proridecl, no person shall as 
bearer of a share warrant sign a requisition for calling a meeting of the 
compiny or attend or vote or exercise any other privilege of a member at a 
meeting of the company or be cmiUed to receive any notices from the 
company bm the bearer of share warrant shall be entitled m other respect to 
the same privileges anJ advantages as if be were named rn the register of 
members as the holder of the shares included in the warrant, and he shill be a 
member of the company 


W / 7!" '•»’<! “> Urns mate rules is lo the terms on 

wh,ch Of they shall think fit a neif share arrant or coupon may he rS to 
way of reneiral in case of defacemeni, loss or riesttuciion ® 


AUcratloniJ Capital 

41 The directors may, with fbe sanction of an extraordinary resolution 
of the Company, increasf the share capital by such sum to be divided into slnres 
of such amount, a* the resolution shall ptesenbe 

increase proposed most be g ven m ihc nonce (i<Ji6) 


4* Subject to any direction to tht. contrary that may be given bv the lesolu 
lion sanctioning the jnereas of shite t4ii ml all new shares shall, befort. issue, b- 
ofrettd to such p tjom 03 uMhe date ofth offer arc entitled to reeme notices 
fiom the company of general meelings in proportion as nearly as the circunf? 

htch they art. tntitl<Nl The 
shares ofTt.tcd, and limit 
I bi. detmed to be dccJjncd, 

■ ctipl of an intiDjation from 
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the person to whom the offer is made that he declines to accept the shires 
offered, the directors may dispose of the same m such manner as they think 
most beneficnl to the company The directora may likewise so dispose of any 
new shares which (by reason of the ratio which the new shares bear to shares 
held by persons entitled to an offer of new shares) cannot, m the opinion of the 
directors, be conveniently offered under this article 

Notes — The Ariicle IS mandatory anj not merely directory 3 Bom H C O 
C J 9 Under ihis clause the representatives of a deceased member are entitled 
to the shares to which the deceased avoutd have been entitled James v Buena 
Ventura (1896) i Ch 456, Allen \ Gold Reejs of IVest AJuci, (1900) 1 Ch 656 
If shares are held hy trustees any new shares to ivhidi they become entitled belong 

em the right to call for the 
the estate 50 L J Ch 747 , 

„ , e provisions with reference 

to the payment of calls, lien, transfer, transmission, forfeiture and otherwise as 
the shares in the original share capital 

44 The company may, by special resolution — 

(«) consolidate and divide its share capital into shares of larger amount 
than its existing shares , 

(A) by sub division of its existing shares or any of them, divide the whole 
or any part of its share capital into shares of smaller amount than 
IS fixed by the memorandum of association, subject, nevertheless, 
to the provisions of paragraph (rf) of sub section (x) of section 50 of 
the Indian Companies Act 1913 

{() cancel any shares which, at the date of the passing of the resolution, 
have not been taken or agreed to be taken by any person , 

(rf) reduce its share capital in any manner and with and subject to, any 
incident authorised, and consent required, by law 

General Meetings 

45 The statutory general meeting of the company shall be held within the 
period required by section 77 of the Indian Companies Act, 1913 

‘ * ' every year at such time (not 

\ of the last preceding general 
onipany in general meeting, or, 
that in which the anniversary 
of the company’s incorporation occurs, and at such place as the directors shall 
appoint In default of a general meeting being so held, a general meeting shall 
be held in the month next following, and may be called by any two members in 
m the same manner as nearly as possible a> that in which meeting-, are to be 
called by the directors 

Notes —The dircriors can call such -I m^eiing (1875) 10 Q U S'7 at p 339 
A secretary has no power to call such a mecim,; (1900) a Ch 230, (1901) a Ch 431 
Only the diteciors of tl c company m general meeting can authorise the name nf a 
company being used in any proceedings Ba Cen^jgn/ede May t/te v iVAitej' 
(189')) 1 Ch 788 

’ ’ ’’ called ordinary meetings , 

■ . it, call an extraordina’y 

ill also be called on rich 
.itionists as provided by 
I ■ ' any time then. an. no' 

ig to from a quorum, any 

director or any two members of the comi»an> may call an extraordirary EtneraJ 
meeting m tin. same manner as nearly as possibK as that n which meetings may 
be called by the dircciors 



1(68 


THE INWAM COMPANIES ACT. 


Pntceedings at General Meeting 

49 Toutteen days* notice it the least (exclusive of the diy on which the 
notice 13 sened or deemed to bo served, but ific\Qsne of the diy for which notice 
IS given) specifying the place , the day md the hour of meeting nnd, in case of 
specnl business, the general nature of that business, shall be given in 
iiereinafter mentioned, or in such other manner, if any, as may be prescribed 
by the companj in general meeting, to such persons is ate, under the regulations 
of the Company, entitled to receive such notices from the company, out the 
non receipt of the notice by any member shall not invalidate the proceedings at 
luy general meeting 

Notes —VoKce cannot be given that 1 meeting vvjll be held oft 
gercses happening Altxander v Sempton, <1889)43011 D 
aKiiCillleCo {900) 48 W R 684 As to wh U wtH amount to a sumc/eni stfttsen t 
of the general miure of business, vide Ilt/Zs v Macnaghien, (1910) j Ch 43 ° 

50 All business shall be deemed special that is transacted at an extraor 
dinary meeting, and aU (hat is transacted aC an Ordinary meting mtkihe evce 

■* ^ “•* the consideration of the accounts, balance shee's 

direciorsand auditors, the election of directors 
of those retiring b> rotation, and the fixing 01 

the remuneration of the auditors 

51 No business shall he transacted at any general meeting unless a quO’dt” 
0! members is present at the time when the meeting proceeds to business i 

as herein otherwise provided, three members personally present shall be a 
quorum 

Notes — In tlie article it is generally provided that a certain nu raber of members 
IS 10 consimite a quorum Cf fftmans t ffo/ckiss Ordnance Co (lop 9 / * 
Ch n, Ifiiiere is no provision the majoriiy can bind the company Jlee v 
lario 1775) t Co vp 248 Ttex v Aloftday ((877) 2 Cowp 530, GrindUy v, 
Ba>fer fi79S) i Uos & lull •»s<) Even where ibs ariicles do not make any provi 
51011 for quorum r vo members must be present to «uisi«ufe 1 meeting Sharp v 
}>iites Q B D "O dant/ary Carbon Co (1877) W N 223 In compaung 

quorum the i roxies ire not cot med Cf •’3 W P 4^3 Cng ) ip'u IP N 274 fEngf 

$2 If Within half an hour from the time appointed for the meeting a 
quotum IS um present ihe meeting if called upon the requisition of members 
shall be dissohed jn any ot! er case it shall stand adjourned lo the same day 
m the next wevk at ihu same lime and place and, if at the adjourned meetine 
•X quotum IS not pteseni wnhjn half an hour from the time annoiuied for the 
meeung the members present Shall be a quorum PPoiiiiea lor the 

Notes -\t the aJjour/ta I meeiin'iC x qwiy.-m vs no* .v .r .. 

hour the members whose number must he or morft ''iihin ^ajf an 

her «n not construe a qeomm. 2 Q n V ai t One mem 

I^otes ~~ 7 hc tiutics of the Chairman arc to nreservf rLy.i», ^ a .. t 
.hiUTOceclngnrc con Junta lo o p.optr aoj ,l,a, S^med 

ing IS prop-'i’ly ascertjincJ wnh ret,arA 10 loi <fue«,tftn .1 ,*1'')® of Ihe meet 

Wrf p 39^ ching A'jfiOai! Dwelling ^Mef/ (,£94)3 ‘ mcetrni. 

54 Ifihere.snosjcfi chairman or if at a«y meetmg, he is not present 
within fifteen m.nuies after the time appointed for holding the meeting or u 
unwilling to act as chiirman, the member* present shall choose some one of 
(.hcit number to bs chairman 

Notes —In sue* a ase the elected chairnun is not hound to vacate Ihc ch»if 
eten if (he permanent chairman comes aficrnords hJarituUp j8 
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55 The chairman may, wiih the consent of any meeting at which a 
quorum is present (and shall if so directed by the ireetmg), adjourn the 
meeting from lime to time and from place to place, but no business shall 
be transacted at any adjourned meeting other than the business left 


ournment or of the business to be 


Notes — The chairman cannot adjourn the meetiDg at his own pleasure If he 
does so the meeting can elect its own chairman National Dwelling Society v 
Sykes (1894) 3 Ch ijg The chairman can adjourn where it is impossible to conduct 
themeetiDg Re?\,D Oy/y (i 84 o', 12 A &. E , her v Chester i h. &. E 

342 But the chairman is not bound 10 adjourn the meeting even where the majority 
desires It Salisbury GoU Mating Co v Haikorn,{\Zi^'S) h C 268 

56 At any general meeting a resolution put to the vote of the meeting 
shall be decided on a show of hands, unless a poll is (before or on the declara 
tion of the result of the show of hands) demanded by at least three members, 
and, Unless a poll is so demanded, a declaration by the chairman that a 
resolution has, on a show of hands been carried, or carried unanimously or by 
a particular majority or lost and an entry to that effect in the book of the pro 
ceedmgs of the company shall be conclusive evidence of the fact without 
proof of the number or proportion of the votes recorded m favour of or against, 
that resolution 

Notes —It IS the chairman s business (0 ascenam the sense of meenng This 


iirM Co (1875) 52 L 1 846 

57. If a poll 18 duly demanded, it shall be taken in such manner as the 
chairman directs, and the result of the poll shall be deemed to be the 
resolution of the meeting at which the poll was demanded 

Notes * •* ^ Mound {iZit) I h S. E 

86s Htg Wimbledon Local Board {1882) 

8 Q B D • *875) 3 * 1 * T 558 A holder 

of proxy may not ueiiiaiiu bULii a po»i ^ mment Stock Investment (1878) 

3 Q B D 442 ^ Havent Cold Mining Co (l8S2)2oCh D 151 The effect of such 
demand is to do aw-iy wiih the pioceeding of show of hands altogether 
Anlhony v Segar 0789) 1 Hag C C 13 , Reg v St Ifar/ext, Bethnal 
Green (1875) 3’ L 1 558 Pegr Cao/er {xSjo) L R $ Q B 47 S Such a demand 
«- ' ■ ’ » » . - «-o„i the consent of the seconder 


ante uiN I Mines I1900J 2 Ch 
8 

38 In the case of an equality of aotes whether on a show of hands or on a 
poll the chairman of the meeting at which the show of hanis takes place, or at 
which the poll is demanded, shall be entitled to a second or casting vote 

Notes— Where there IS no provision in the Articles of Assoaal on the chairman 
IS not cniulcd loacasting loie Nelt v LontiCt'om, (1894) i Q B -67 In the 
V r , • '•’*-* of Assocation a’-v prepos en would 

. if\oe» Cf Re Chifrijn.UjoA^ Uol 

, Ret > Tig/'erary |i9oj) 2 Ir io» A 
» > e which the chairman is eatit'ed to as a 

. . ■ t -e- 

c c n voi 1-147 
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59 A poll demanded on the election of a chairman or on a question 0! 
adjournment shall be taken forthwith A poll demanded on any other 
question shall be taken at such time as the chairman of the meeting directs 
Notes— The right time to demand a poll would seetn to be immediately after 
* ’ * of hands Campbell \ Mound (1836) 5A A 

hen and where the poll is to be held ' 
V C/uiier (1834) i A & £ 34 = . CMUnglem 


Votes of Members 


60 On a show of hands every member present in person shall have one 
vote On a poll every member shall have one \ote for each share of which he 
i 3 the holder 

Notes — Each member present will have one vote Mariury Srtdge Coal I/ff, 
and Waggon Cc (1879) ii Ch D 109 A holder of a provy who is not a 
can only vote if he is entitled to vote as such itSgy) i Cb i , (1885) 5 ^ 1 - ■* 4 

On a poll the number of votes each member has and also proxies will be count 
Not infrequently scrutineers are appointed but the result of the poll „ 

red by the chairman S/ 4 delp 395 cumg Irtdtan ^oedone Co (1884) 26 Ch D 7 

61 In the case of joint holders the vote of the senior who 
ders a vote whether in person or by proxy shall be accepted to the 
exclusion of the votes of the other joint holders , and for this purpose seniority 
shall be determined by the order in which the names stand in the register 
of members 

62 A member of unsound mind or in respect of whom an order has been 
made by any court having jurisdiction in lunacy, may vole, whether on a show 
of hands or on a poll by his committee or other legal guardian, and any such 
committee or guardian may on a poll vote by proxy 

63 No member shall be entitled to vote, at any general meeting unless all 
calls or other sums presently payable by him in respect of shares in the company 
have been paid 

64 On a poll votes may he given either personally or by proxy Provided 
that no company shvll vote by proxy as long as a resolution of its directors m 
accordance witn the provisions of section 80 of the Indian Companies Act, 
r9i3, IS in force 


Notes — Vo mcmbei 
lion author ze h m to do 
6s 

of the api 
IS a corpe 


eniiledio vote by proxy unless the Articles ol Associa 
Harburv O883J 23 Ch D t4 

r the hand 
le appointor 
an officer 


or attorney so Jumorisea No person shiU act 15 a proxy unless citlS'r be'^S 
entitled on his own behalf to be present and vote at the meeting at which be 
c?rp^aK^’ appointed to ict at (hat meeting as proxy for 1 


there w no right to xote byproxj. for the common law 

does not recogntre my such mode of voiing , but t»<*- 

a right for u is extremely inconvenient that a me • 
distance, should be obliged perscnaJJy to attend ci 
Lfltv p 172 Where ihe Articles make provisi 

signed in the presence of a witness in such a case, signature in the orescnce of a 
wuntss.s necessary Ifarbeny PAdhoj D 3’ A proxy can 

own appomimcnt rxf>arte Culltn. 2 Q 1 ) ,5, ’ ^ 


60 The mstiumein appointing n proxy and the power of attorney or other 
authorilf (if any), under which it is signed or a notariallycertified copy of that 
power or authority shall be dcpositcdal Ihe^regutcrcd office of the company 
not less than seventy two hours before the time for holding the meeting at 
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which ihe person named m the instrument proposes to vote, and in default the 
instrument of proxy shall not be treated as valid. 

Notes — The Articles very commonly require instruments ♦of proxy to be 
deposited with the compnny a certain number of hours before the meeting Palmer^! 
Company Law p 173 The presence of a member in a meeting after appoiniing a 
proxy does not cancel the proxy but if he votes at the meeting the proxy will be 
re\*oked Kntghtv Bu{kby,'^}\it N S 817 

67 An instrument appointing a proxy may be in the following form, or m 
any other form which the directors shall approve — 

Company Limited. 

“I of m the district of , being 

a member of the Company, Limited, hereby appoint 

of as my proxy to vote for me and 

on my behalf at the (ordinary or extraordinary, as the case may be) general 
meeting of the company to be held on the 
day of and at any adjournment thereof 

Signed this day of 

Notes — This article does not require a proxy to be attested Under the Inoian 
Stamp Act a proxy requires 2 annas stamp , vide Art 52 of the Stamp Act In 
England a proxy for a single meeting 
ings, it requires a 10 s stamp Vide se 
See also (iQtS) 32 T L R 183 Adu 
filled up belore it is deposited or usi 

Emtst V Loms Co (1897)) i Ch t The signatories must put their initialsi or 
signatures and dates on the stamp 7* L J Ch 755 
Dtrt^tors 


68 The number of the directors and the names of the first directors shall 
be determined in writing by a majority of the subscribers of the memorandum 
of association 


Notes— A company cannot act 10 it* own person, for u hvs no person P»r 
Lord Catntt, trt Ferguson v Wilson L. R 3 Ch 89 So directors are appointed to 
carry the business on behalf of the company A limited company may be \ director 
Bulaways, Market Co (1907) 3 Ch 458 “First directors are usually named 
in the Articles of Association, if there are any, but not uncommonly the Articles, 
instead of naming them, contain a power for ihe sub senbers, or the majority 
of them by witing, to appoint ihcm’ PalmePs Company Laufp III The majori- 
ty of the subscribers may appoint the first disectors eiiher by signing the appoint 
ment or by ’ v — .. of the subscribers 

are present ■ . ■ * * I ^oui/iemc Co 

Co 31 Ch I ‘ • ’ notice of such a 

meeting must „ 

69 The remuneration of the directors shall from time to time be deter- 
mined by the company in general roeeling 

Notes— /’/■»««« /" ■ ’ . _ . . _ r. ^ , 


Imperi J/ &. Co, 3Gar • ■ . ' 

V Poval Ayuiritn S • .• < * 

Articles mike provisi • ... 

(1911) 1 K B 433 

even where the coi , - / . , / 

But where there IS no provision in the Articles or where It has not been determined 
, iw. H /,cn-. I Ch . •'7 A » 


Notes The quilidcMion is required to onler to guc a dircc or a iv-rioial 

interest in ihc holding AnkePs Cue, (18)2) 1 Ch 3" ‘Tlene'iii ol s- h a 

clause is. tint the director under m obligation lo aquirc the requisiic jual ii nn 
some way or -other, whether from the i.omp»n>, or b> transfer fro-i a fri'n ! <- « ix.- 
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chise rn ifie marlcet , but line lie IS to have a reasonable nme— sij a feiv weeks— 
V.T, r'*-' « r* 102' ptlmers Company Law ^ yHii 

Glory Piper MiUt {189^)3 Ch 473 
* ■ 4 i I he effect of raising the shire qualification 


Poiveri anidvtm 0/ Diredon 


7i The business of the Company shall be micnged fay the directors who 
may pay all expenses incurred m geliin/ up and registering the comoiny, and 
may exercise all such powers of the company aj are not. by the Indian Companies 
Act ly/j ur any snrutory raodrrjcilion /or the time being in force or 

by these iriiclts required to be exercised by the company in general meeting, 
subject nevertheless to iny reguhlion of these articles, to the provisionsof the said 
Act, and to such regulations being not inconsistent with the aforestid regulations 
or provisions as may be prescribed by the company m general meeting , but no 
regulation made by the company in general meeting shall invalidate any ^lor 
act of the directors which would have been valid if that regulation had not been 
made 


Notes —The ariicira geutraity (^ivc to ihc direciors a number of specific powers 
scattered I p nirj down the various clauses but in addiiion 10 ibese specjfi>. powers 
ibcTt s ahussi nl ^ays insened a Renerit clause 00 lb® lines of this article pioviumg 
that the d re lors miy exercise all the powers of ih« company not by Ihe 

W statute requ rt 1 10 be exercised by ihe company in general meeting Faimirt 
Company J a V x> 1S9 Such a (,e leral vesting of powers in the directors is vaha 
and effective a id all that has to be done «n considering whether any particular 
transaction is within the poners conferred by such a enuse on the directors, is lo 
search the articles and ihe \ci» to see whether there is any express provision 
I g for that transaction the lu homy of the company in general meeting and, » 
there is no such provis on (he directors must be treated is competent to carry cu* 
the irai sict 01 Ibid p 189 see also L K 6 Cb 8j , JO Eq 339 , (1891) i Ch 
173 45 L J Ch 437 

73 The directors may from time to time appoint on“ or more of their 
body to the office of man iging director or manger for such term, and at such 
remuneration (whether by tvay of saliry or cominisiiun or participation in 
prohts Of partly in one way avd partly m another) as they may think fit, and a 
director so appointed shall not while holding ihat office be subject to leUtfc 
ment by roticioii or taken into account rii determining the rotation, of 
retirement of directors but hia ippoiotnient shall be subject to determination 
tpso Jatto If he eeascs Iron a ly came to be a director or if the company 
In general meeing re,c*Ive th it Im tenure of the office of manaBina 
director or manager bp determined managinii 

Njt«n -r 


Cannot 
this rul 
the art! 

... 


II Luiicuoiiinayappoint servants and anmti and 


r or 
all 

case may be (1908) 99 L T S24 , («874) 9 Ch 691 ’ “ “ 

r»maimnB imd «'-harged of moneys 
, ompany (otherwise 

I the mued share 
general meeting 

. "“‘il’’' *' EOt Ihe power orboreow.os e»i 

a not eic* 
ordinary 

• of their 
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74 The directors shall, duly comply with the provisions of the Indian 
Companies Act, 1913, or any statutory modification thereof for the time 
being in force, and in particular with the provisions in regard to the registration 
of the particulars of mortgages ind charges affecting the property of the 
company or created by it, and to keeping a register of the directors, and to 
sending to the registrar an annual list of members, and a summary of particulars 
relating thereto and notice of any consolidation or increase of share capital, 
or con\ersion of shares into stock, and copies of special resolutions and a 
copy of the register of directors and notifications of any changes therein 

75 I he directors shall cause minutes to be made in books provided for 
the purpose- 

fa) of 

(^) of of the directors 

(r) of all resolutions and proceed'ngs at all meetings of the company and, 
of the directors, and of committeee of directors , 

andeaery director present at any meeting of directors or commitee of 
directors shall sign hi> name in a book to be kept for that purpose 

T/tc Seal 

76 The seal of the company shall not be affffixed to any instrument except 
by the authority of a resolution of the board of directors and in the presence 
of at least two directors and of ihe secretary or such other person as the 
directors may appoint for the purpose , and those two directors and secretary 
or other person as aforesaid shal sign every instrument to which the seal of 
the company is so affixed in their presence 

Kotes— The affixing of seals by some unauihonsed person does not b nd the 
conmany Mayor etc , of Merekants of the Staple v Bank of Englaad (1887)21 
Q B D 160 , Rii^en v breat Ftngall (1906) A C 439 , 

Daqanhftcatxons of Directors 

77 The office of ditectots shall be vacated if the director— 

(a) ceases to be a director by virtue ofsection 85 of the Indian Compa 
nies Act, 1913 , 01 

holds or any partner of his or the firm of which he is a member 
holds any other office of profit under the company except that of 
managing director or manager , or 

{c) i', adjudged insolvent , or 

((f) IS found lunatic or becomes of unsound mind , or 

(#) IS concerned or participates in the profits of any contract with the 
company , or 

( / ) IS punished with imprisonment for a term exceeding su months 

Proiided, however, that no director shall aacale his office by reason of 
his being a member of any company which h:a entered into contracts with, 
or done any work for, the company of which he is director, but a director 
shall not vote m respect of any such contract or work, and if be docs sg vote, 
his vote shall not be counted 

Notes — On the happening of ihe event a director vacates his office autoauti 
cally Bodji^a Co, Ltmtled (1904) i Ch 276 Even apart from such a provision 
it IS well settled that the acceptance by a director of an incompatible office vacates 
his directorship Pi/rneds Ctrii/iinr I^a p tSs citing V»//»;rv Th'yer 2T K 
Si,La!ess Cumlert irid Aeit Co ,611 &. N 4S1 , /rO’i Skip Co \ Part L. P 
3 C P 494 

Claus© (c) —nccomes insoKcniaficr election (1S9') 1 Ch 6 ,scc also to H L. 
Cas 404 , Sissons v 5' 54 S J Sos 
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f'j At the first ordtitary meeting of the company, the whole of the directon 
shall Tcun from office, and at the ordinary mesiios in evwy sutee^yent >^111 
one third of the directors for the time being, or. if iheir number is not three or 
a muJtipJe of three, then the number nearest to one third shall retire from 
office 

■79 {he directors to retire m every year shall he those nho ba\e been 
longest in olfice since iheir last election, but as between petsems 'sbo becotri 
direetors on the same day those to retire ^hal) (unless they otherwise agre 
among themselves) be determined by lot 

no A retiring director shill be eligible /or ro^leetion 

81 The company nt the general meeting at which a directot lebies in 
manner aforesaid may fill op the vacated oftioe by etecting a person thereto* 

82 If at any meeting at * ♦ - ,.u 

the places of the vacating c ,_j 

adiourned nil the same day rrff^'d 

if at the adjourned meeting the places ol the vacating diittwss Ij. 4 

up the vacating directors or such of them as have not not bad their puces n 
up shall be deemed to have been re elected at the adjourned meeting 

hs The company may from time to time m general meeting increase or 
reduce the number of directors, and may also determine in what sotatwa ttie 
increased or reduced number w 10 go out ol office 

84 Any casual lacaiicy occurring on the board of directois may be 

up by the directors but the person so chosen shall be subject to retirement at 
the same time as if he had become 1 director on the day on which the oiieowr 
«n whose place he is appointed was h$t elected a direUor 

Notes —Such a power <on<muesto be exercisable even after a general meelmg 
*of ihe coimJiny if ihe vat ancj still conimues i/unsferv Cavmett fiffff’f Sr Ch 
D 185 Zinneif Bros v Lesvts, (1004/ aoT L R. i 

85 1 be direccofs shjll have potver at any time and trom time to time, 
10 appoint a person as an additional director who shall retiie from office ai 
the next folloivin^ ordinary general meeimg, but shall be eligible for election 
by the company at ihit meeting as an additional director 

80 The ompany may by extraordinary resolution remove any director 
before the cxpimtion of bis period oi office, and may by an ordinary resolution 
appomt mother pti'.on m bis stead the person so appointed shall be subject 
JO ,..W .fc-.W A!co,mf J QWwr on tfte day on 

wfinh the director tn whose plrce he is appomled was last elected a director 

NotSS-Era rathe aisemteof such an article from a company s Articles of 
Association, a director can be removed for misconduct Perron Sta Fishzufr 

^ n'“h^ ^ STaysig v Alturas CeldC'y (iSSS) rd IV if 

495 By this atlicle a dneewr can be removed bv an estraordinaiy resolution In 
such a case the deIm<|aeoi director .5 not eetitlod to a heannir in hisS defence 
f/ri ’./’T" CS76>6Cl. 4 W ^aynron. Cosvrwoer ) 

18 Eo 28 He is also not enwied <0 any notice /ffWeon Aisizatzm i Atta, 
\I910) I K IJ 396 

Ffo tedmos «f Vireciors 

S7 The direcioB _raay ‘fetter for the efepajeh of husmess, adjoum 
t. T c Question? arising nt any 
1 case of an equ'iUty of 
e A director may, and 
■ / time summon a tnceting 
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Notes — Notice of the mcetiag must be given to all directors 42 Ch D 160 
But such notice can be dispensed with where they are travelling abroad 59 L J 
Ch 59 J. 

The directors need not meet where they agree to a particular course Cvpirte 
A’irnMrrfv (.1890) 44 Ch D 472 , Hollows y Fernte (1867) 3 Eq 520 

Vote — Ever) director has got one vote Vide ii Ch D 199 Any question raised 
m a meeting IS to be decided by a majority of votes Rex y Fiixlo,(i7;^) i Cowp 248 
Rex V Monday, (1877) 3 Cowp 530 , Perry v Shtp-yJay, ( 1859) i Giff i Wtlk'nson 
V Malm, {1832) 2 Tyr 544 

Meeting — The meeting of the directors should be duly convened, {1900)2 Ch 
230 (i867)2 E\ch 158 Apart from any special powers the directors can only act 
as a board D Arcy v The Tamar, etc Radwiy, (1867) L, R 2 Ek 158 , now 
ards' Cate, (1866) I Ch, 561 , John Moriy Butldmg Co v Carras (1891) a Ch 
386 There need not be any fixed place ol meeting All that is required is that 
they must meet in some place where all may be present and may have the oppor- 
tunity of expressing their assent or dissent D Arcy v The Tamar el c,M(i7) L R 
2 Ex 138 

Casting vote — A chairman who is not duly appointed can not give a casting 
\ote (1920) I Ir Rep 107 

88 The quorum necessary for the transaction of the business of the directors 
may be fixed by the directors and unless so fixed shall (when the number of 
directors exceeds three) be three 

Notes — In the absence of any provision for quorum in the Articles the majority 
ofthewhole numberof directors can act Yor/ frtmivxys v Willows (1882) 8Q 
B'^D 683 But It is doubtful whe her any smaller ntimber can act Portuguese 
Consolidated Copper Co , Steele sCise (1889)42 Ch D 160 In a meeting where 
■he quorum IS present all the auihormes powers and discretions vested in the 
directors can be exercised A bare quorum is capable to act and bind the com 
pany at a meeting duly convened with proper nonce given to the other directors, 
at which therefore all the other directors may, if they please, be present (1888)38 
Ch D S46 atp 550 Even a quorum of one.canbe fixed (191b) 2 Ch >42 The 
directors who are not competent to vote are not counted (1904) i Ch 32 , (1903) 
19 T L R 602 

89 The continuing directors may act notwithstanding any vacancy m 
their body, but, if and so long as tlicir number is reduced below the number 
fixed by or pursuant to the regulations of the company as the necessary quorum 
of directors, the continuing directors may act for the purpose of increasing the 
number of diri,ctors to tliat number, or of summoning a general meeting of the 
company, but for no other purpose. 

Notes — Where the Articles provide that ihe directors are not to be less 
than a certain number in such a case, if there are not the minimum number 
ofdirectors the directors cannot act htrkw (1851) 16 Q B 290, Faurey 

PhtlUpart, {1B88) 58 L T 32? , British Cmpm Match Co 59 I T 291 It 
IS usual for the Articles to provide that the continuing directors may act and the 
scope of such an Article will not be limited to cases where there are more than the 
minimum number or to allow mg continuing directors to act in ordinary business only 
23 Ch D 413.8 Q D D 685 (1900) 2 Ch 272, (190O « Ch 115 An 
Article allow ng continuing directors to act does not apply where there never has 
been the minimum number of directors Sit Spring urA. Co (i9ii)2Ch 4^0 Cut the 
better opinion seems to be ihat under such an Article conimuing directors can act 
though there are too few of them to form a quorum (1900)2 Ch 27;, (1901) l Ch 
(115) , S (3 B D 68s , 23 Ch D 413 Stiehel / 361 

The directors may elect a chairman of their meetings and deternnn'* 
the period for which he i> to hold oTi e , bji if no sji.h chairman i» ele- i-J, 
or if at any meeting the chairman H no* pru-nl within lue n inj'e> af er the 
time appointed for holding the same, the direi.tor> present my choo>j on of 
their number to be chairman of the meeting 

Chairman — The duties of ihc Chairman are to prcser\e order, and to uVe care 
that proceedings arc conducted in a proper manner, and that the seas* of the mee* :g 
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js properly Tsc^ftnncd with regard 10 any question that is before the meeting 
Nition\l DmlUn^i So^ittys (1894) 3 Ch 153 

9t 1 he directors may delegate any of thcjr powers to comimtees consisting 
of such member or members of their body as they think fit , any committee so 
“formed*** shaJh in the exercise of the pon ers so delegated; conform to any 
regulations that may be imposed on them by the directors 

c t «. _» u —n» to be the iniention of the Article 

• Ch 0 118 , (1916) 2 Ch U3 

supervision over the acts of the 
■ ) 99 b T 534 , see also Ctr'melts 

CrtJ^ ()b74) 0 Ch 691 

92. A committee may elect a chairman of their meetings , if no s^ch 
chairman is elected or f at any meeting the chairman is not present within 
five minutes after the time appointed for holding the same, the members present 
may choose one of their number to be chairman of the meeting 

93 A committee may meet and adjourn as they think proper Questirms 
arising at any meeting shall be determined by a majority of votes of tae 
members present, and in case of an equality of rotes, ibe chairman shad have 
a second or a casting vote 

94 a^ts don by any meeting of the directors or of a committee of 

directors or by any person acting as a direct r, shalb notwithstanding, that 
It be afterwards discovered that there was some defect in the appointmentoi 
any such directors or persons acting as aforesaid, or that they or any of them 
were disqualified, be as valid as if every such persm had been daly 
appointed and waa qualified to be a director 

Notes— The defects must be diicovered after the act Afurrojfv Bush, (1873) 
L R 6 H L 37 BrUtsk Asbestos Co v Boyd, (1903) 2 Ch 439 The 'vord 
qu il Red must not be read m ihe nirrow sense of qiialificaiion as regards holding 
the qualiffcaiion shares British Asbestos Co v Do^d (1903) a Ch 430 but see 42 
Ch D 160 When a dividend IS declared and becomes pajable it is n debt Re 
Severn Kid Co (iSqS) I Ch 559 Until declaration the shareholder can not sue 
for It (igo-») 1 Ch 353 


Dividenis and Reserve 

95 The company in general meeting may declare dividend 
dends shall exceed the amount recommended by the directors 
Notes — D vj ( ncls arc gcneraly declared 


but no divi 


, . - . — 1 general meetmtr a? Ch D 7<-j 

* only be pa 1 iicish (j88gj42 Ch O 0^5 p 645 fiRdalaCh 
App -6. Wh.repa,mcmby pi.rl.,no,b„,„j company is absolved ftjm us 

96 The directors may from lime 10 time pay to the members such interim 

dividends as appear to the directors to be justified by the profits of the company 

Notes— The article auibonses ih«* directors to pay mtertm dividends onlv ojt of 
profits Vide (,903) 30 T L R 16 {,914) r ch 558 . ("907) 8? L T j-f ^ 

97 No dividends shall be paid otherwise than out of profits 

r) i; --a ^ pjggjg pj- 

5°’ , fn re AtatiOnal funds Insurance 
Alexandra Palace Co 2iCh D I49 c 
. * nt out of capital is ultra vires 

irtvor V »r/«iwyrirt 12 /tpp Cas 409 If ijie directors pay dividends 
out of the capital they an jointly and severally responsible for payment 
Fletcrafls Case 21 Cb D 5>{^ U the direcicrs pay ficiiiious dividends 
may he nude crim inany liable Bu ms v Pennell (1849) 2 H L. C 525. 

♦The word within quotations has been sobstnuied by Act 10 of 1914 
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Regina \ (1858) iT&F 213 So dividends cm only be out of profits 

ascertained by a proper profit and loss account and balance sheer, >is commercial 
men generally ascertain profits, throughout theuorld Holbfs Case 2 Eq 175, 4 
Ch 475 , (1894) 2 Ch 264 , (1892) 2 Cl) 198 , 4 Ch D 825 . 16 Ch D 347 , 35 Ch 
D 582 

9® Subject lo the rights of persons ('if any) entitled to shares wuhs pecial 
rights as to dnidends, all dividends shall be declared and paid according to 
the amounts paid on the shates but if and so long as nothing is paid up on 
any of the shares in ihecompmy, dividends may be declared and paid accord 
mg to the amounts of the shares No amount paid on a share in advance of 
calls shall, while carrying interest, be Heated for the purposes of this article as 
paid on the share 

Notea — One of the most tmpottant points which the articles have to determine 
m reference to dividends is in what proportion the dividends are to be made payable 
as between the members In the absence of any provision in the articles ‘all the 
shares are enlitled to participate equally in dividend, without regard to the amount 
paid up upon each ’ OakbinkOtlCo v, Cmm, 8 App Cas 65 , see also Bridg- 
water Co ,n, App Cas 5'»s But this 'irticle gives a rateable dividend on the am 
ounts paid on the shares 

99 The directors may, before re^'ornmending any dividend, set aside out 
of the profits of the company such sums as they think proper as a reserve or 
reserves which shall, at the discretion of the directors, be applicable for 
meeting contingencies or for equalizing diw)end«, or (ot any other purpose 
to which the profits of the comiany may be properly applied, and pending 
such applications may a( the like discretion either bo employed in the 
business of the conpany or be invested in such investments (other than 
shares of the company^ as the directors may from ume to lime think fit 

Notes— Even nhere there is no prov sion in the article the directors can set 
apart a portion of the profit as reserve fund They may invest such fund in any 
investmenis which they consider desirable Deihnd v Cnr/ei (1902) ^ C 13, 
Fishery Blak and White Co (1901) 1 Ch 174 U is generally available for distnbu* 
lion of profits m succeeding years Hoxre^Co (t904) 2 Ch •‘oS Botteh v %prouU 
(1887) 12 A C 385 , Pt Atsbuy (1890) 45 Ch D 237 

too If several persons are registered as joint holders of any share, 
any one of them may give effectual receipts for any dividend pajable on 
the share 

Notes — As between tenant for life and remainder man, the tenant for 
life IS eniulcd to all profits distributed unless ihe company has \alidly 
capitalized them by resolution or otherwise Stiebel p 300 ciiinR Bouch 
V Sproule { 1887 ) 12 A C 3S5 Pe Pierce { 1907 ) 2 Ch 389 , Re 
Natlha^e (iSgtJ 60 L J Ch 4S8 Hume Hisbit s Settlement (1911) 27 T L. R 461 , 
Re Palmer 56 Sol j 363 

101 Notice of any dividend ibat may have been declared shall be given in 
manner hereinafter mentioned to the person entitled to share therein 

Notes — Where a dividend IS declare I b'tneea the da e of a contract for sale 
of shares and ihe transfer it »iit be payable to the transferee if ihe contract be silent 
on the point Stiebetp 304 c ti ig v Honers 4 Ex D 24. 

102 No dividend shall beat interest against Ihe company 

Cf Rtshtom Grtssel fiS7o) 10 Eq 393 

Actounis 

103 Ihe directors shall cause true accounts to be kept — 

(a) of the sums of money received and expended by ih* company and 
the matter in respect of which such receipt and expenditure take* 
place , and 
C C H Vol I— x48 
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(li) of ihe iS 3 cl^ And ilAbtlities of the company 

Notes — Pircciors ire »a some sense ttusiees for ihe company '^is 

bemR so, tliey ire under the cleifcsi obligation to keep proper accounts ol their 
„ - -,~4 ni dfiJ/rtcs tttd tcxttstcuotis lo hehnit of ijie company /£ is cue 

» <? ^///«;» poinicd out in It'Mev (1803} 

• ■ , md to communicate the contents of it to his 

'« p 222 

to 4 T/ie books of account shall be kept at the registered ofSce of the 
company, or at such other place or places as the directors think fit, shil 
alirjys he open to the inspection of the directors 

Notes— A director by virtue of hw office lus the right to inspect the accounts 
of the company ( 1890) \V N (Eng) aoQ Thu right oC toJiipecaon ceases ca 
voluntary isinding up Yorkxhtre & Co g Eq <Sso , Kenf Coalfielis oyrMiea 

(1895) 1 Q D 754 

tos The directors shall from time to ume deiernune whether and to 
what extent and at mbaf frmes and places and under ffbat eonditjons ^ 
regulations ilie accounts and books of the company or any of them shS‘‘ 
open to the inspection of members not being directors and no metnber [not 
being a director) shall have any right of inspecting any account or book or 
document of the company except as conferred by law or authoriseo by toe 
directors or by the cornp4ny m general meeting. 

Notea— The right of inspection of iccounis and books of the company 
IS not a statutory r ght This arucle does not prevent a share holaer to 
inspect the register of members or the register of mortgages, for a 
member his statirtory r ffhf to tnspea them Ptffrters Compan/ /‘au'p sza 

rod Once at iesst in every year the directors shall lay before the company 
in general meeting a profit and loss account for the period since the pttceditiS 
account or Cm the case of the first account) since the incorporation of the com 
pany, made up to i date not more than six roomh? before such meeting 

ro7 j he profit and loss account shall sboiv arranged under the most 
convenient h^ads the amount of gross income dmmguiahing the several sour 
ces from wh ch it has been derived and the amount of gross expenditure d» 
tinguishing the expen»es of the establishment salaries and other like matters 
Every item of expenditure fai iy chargeable against the year s income shall be 
brought into account so tint i j m balance of profit and loss may be Uid 

before the meeting and m cases where any item of expenditure which^miv m 

faiinesi, bs d.sIr.baKd over Jeveral yMrJ hiv been mcorred ,n any on« year, the 
whole amoom of such lie n shall W stated w|.,ch ne addition of the leksons 
why only a portion of such expend, tore is charged agains, the .nco^e of ?he 

commnv ^ ^ made out in every year and laid befcre the 

snchmeel ’ nionlhs before 

rectors as 

I '?,r wMvJ 

Ihey propose to carry to a reserve fund 

m ^even days previously 

to the meeting be sent to the person entitled 10 receive notices of general 
meetings tn the manner ,n which notices are to be given hereunder 

iio The directors shall m all respects comply with the provisions of 
sections 130 to 135 Di the Indian Companies Act, 1913, or any statutory 

modification thereof /Or the time being in force .» / / 
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Audit 

Ilf Auditors shall be appointed and their duties regulated in accordance 
with sections 144 and 1,5 of the Indian Companies Act, 1913, or any 
statutory modifications thereof for the tune being in force. 

Notices. 

112, (i) A notice may be given by the company to any member either 
personally or by sending it by post to him to his registered address, or (if he 
. ” ’ 1 address, if any, within British 

mg of notices to him 

^ ■ .of the notice shall be deemed to 

be effected by properly addressing prepaying and posting a letter containing 
the notice, and, unless the contrary is proved, to have been effected at the time 
at which the letter would be delivered in the ordinary course of post 

Notes — The notice must be given to every member within reach v 

^ ' "« ^ -f> »«.»! — _ u not known, notice 

• 59 L J Ch cgi , 

' . 3, Unton Hill Siher 

non service of nonce 
Refining Co (1857) 

3 K. fis J 408 Notice is to be given only to members on the register Sussex^ Brick 
Co (1904) I Ch 598 

1x3 If a member has no registered address m British India, and has not 
supplied to the comoany an address nithm British India for the giving of notices 
’ ’ in a newspaper circulating in 

impany shall be deemed to be 
sement appears 

' » _ • /odd appear apart Irom special 

' Ctueral Trust Co v /uterna 
“• • ,88 No notice need be given 

11 4 . A notice may be given by the company to the joint holders of a share 
by giving the notice to the joint holders named first in the register in respect 
of the share. 

Notes -^In the absence of such a provision m the articles such a notice is not 
sufficient Cf Patentwood Ktg Syndicate v /'v irfe, (1906) W N 164 

115. A notice may be given by the company to the persons entitled to a 
share m consequence of the death or insolvency of a member by sending it 
through the post in a prepaid letter .addressed to them by name, or by the 
title of representatives of the deceased, or assignee of the insohent or by any 

1 jj ft - \ ^ British India supplied for the purpose 
or (until such an address has been so 
ner in which the same might have been 
ccurred 

J4ot©g These persons arc not eniiilcd 10 my nonce in ihc absence of such an 

article (1909) 1 Ch 656 , (1896) 1 Ch 456 . (‘894' 1 Q B 622 

116 Notice of every general meeting shall be giien in *ome manner 
hereinbefore aulhoiise 1 to (a) every member of the company (including bearers 
of shate*warrants) except those members who (having no legisiered address 
wilhin British India) have not supjhed to the company an address wiihtn 
British India for the giving of notices to them, and also to (3) every person 
enlilled to a share m consequence of the death or insolveacy of a member, 
who, but for his death or insolvency, would be enliilcd to receive, notice of 
ihe meeting No other persons shall be entitled to receive notices of general 
meetings 
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Table op Tees to be Paid to tjie registrar, 
a eomp-iHy hmeitg «» share capita! 

j. For registration of a company whose noraioil siiare capital does 
not e’cceed Rs. 20.000, a fee of 

3 For rcgistrAiion of a company whose noiainil slure capita! 
exceeds Rs 20,000, the above fee of forty rnpees, with the 
following additional fees regulated according to the amount 
of nominal oipital (that is to say)— - 

For every 10,000 rupees 0/ nominal share capita! ; or part 
of 10,000 rupees, after the first 20,000 rupees up to 
5o,ooorupees 

For every 10,000 rupees of nominal share capital, or part 
of 10,000 rupees, after the first 50,000 rupees up to 
tOjCO.ooo rupees ... ... .. 

For every to, 000 rupees of nominal share capital, or pan 
of 10,000 rupees, after the first 1000.000 rupees ... 

3 For registration of any increase of share capital made after the 
first registration of the company, the same fees per 10,000 
rupees or, part of 10,000 rupees, as would have been payable 
if such increased share capital had formed part of the origioal 
share capital at the time of regisiraiion 
Provided that no company shall be liable to pay m respect of 
nominal share capital on registration, or afienvards, any 
greater amount of fees than <,000 rupees taking into account, 
m the case of fees payable on an increase of share capital 
after registration, the fees ptid on registration 

4. For registration of any existing company, except such companies 
as are by this Act, exempted from iiayment of tees in respect 
of regiscraiion under (his Act. (he same fee as is charged 
for regisiering a new company 

•5 For filing returns of allotmeors prescribed by section 104 of 
the Said Act m cases in which the agtfregaie paid up value 
of the shares -xlloted does not exceed Rs loo, one per cent 
on the paid up value of the shares allotted , m cases in which 
the paid up value exceeds Rs Joo, three rupees 

6 For making a record of aoy laci by this A« a„,ho„std or required 
to be recorded by the registrar, a fee of Huirea 

//.-Bj a Coiltpinir not a tiorc cifilal 

1. For regislration of a compaoy »h<,se oamber of members, as stated 

in the articles of association, does not exceed 20 «iacea 

2. For registration of a company who,e number of members 'is 

stated m the articles of assoctxtioti, exceeds 20, but does 
not exceed too ^ 

3 Forregistration of a company whose number of members o's 
stt'eiTo t „T£!ref'tbraS:^»"yj'rR"s 

4. For tegislralitm Ola company 

, staleaiiill.earlitleso(as 5 oc. 3 i,ontoben„|,m„ed,areet.r ... 4c 

♦ Vide the Carette of India, dated the xaad July, 1916 Part I p. 997. 
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5 For registration of any increase on the* number of members made 

after the regisuauoti of the cottmwy, the same fees as would 
have been payable (in respect of such increase)* if such increase 
had been stated m the articles of association at the time of 
registration 

Provided that no one company shall be liable to pay on the whole a 
greater fee than Rs 400 in respect of its number of members 
taking into account the fee paid on the first registration of the 
company 

6 For registration of any existing company except such companies 

as are by th s Act exempted from payment of fees m respect of 
registration under this Act, the same fee as is charged for re 
gisienng j. new company 

t7 For fit ng any other document required or authorised by the said 
Act or rules made thereunder other than the memorandum or 
the abstract requ red to be filed with the registrar by a receiver 
or the statement required 10 be filed with the registrar by the 
liquidator in a winding up 300 

8 For making a record of any fact by this Act huthonsed or required 

to be recorded by the registrar, a fee of 500 


THE SECOND SCHEDULE 
{See section 98) 

STATEMENT IN LIEU OF PROSPECTUS 


filed by 

Limited 

Puiauant to section 98 of the Indian Companies Act» i9i3 Presented 
for filing by 

The Indian Companies act, 19 

limited 

STATEMENT IN UEU OF PROSPECTUS 


The nominal share capital of the company 

Rs 

Divided into ^ 

1 Shares of Rs 

1 each 

Shares of Rs 

1 each 

Shares of Rs 
each 

Names, descriptions and addresses of directors or pro 1 
posed directors and of the managers or proposed 
managers 


Minimum subscriptions Cf a'^y) h'^dby the metnoraodum 
or articles of associauon on which the company 
may proceed to allotment 


* Vide Gaxette of India, J917 Pt I p l?E" 
i Vide the Gazette of India dated the saaJ July 1916 Part I 

P 997 
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Number and amount of shares and debentures agreed to 
be issued as fully or partly paid up otherwise than in 
cash 

1 shares of 

Rs fuHy 

paid 

The consideration for the intended issue of those shares 
and debentures 

2 shares 

upon which Rs 
per share credited 
as paid 

J Debenture Rs 

4 Consideration 

Names and addresses of (0) vendors of property purchased 
or acquired {t) or proposed to be purchased or acquired 
bj tbe company 


Amount (in cash shares or debentures) payable to each 
separate vendor 


Amount (if my) paid or pajablefn cash or shares or 
debemtires) for any such property specifying amount 
(if any) paid or ptyable for goodwill 

1 

Total purchase Rs 
price 

Casl) 

Shares 

Debentures 

\ 

Goodivill 


Atnounf (fany) {aid or payable 19 comoiission /br sub I Amount pud 
scr bing or igree nt, to subscribe or procuring or agree j 
ing to procure sii iscr piions for any shares or deben | 
tures in the company or j , payable 

Rate of the commiss on j Rate per cent 


Estimaied imouni of preliminary expenses 


Rs 


Amount paid or imcnded to be paid to any promoter' 
Consideration for the paynjent 


Name of promoter 
. Amount Rs 
I Consideration — 


Dates of, and parties to every maierjal contract (other than 
contracts entered into in the ordinary course of the busi { 
ness intended to be earned on by the company or entered I 
into more than two years before the filing of this I 
statement) 


Time and place at which the contracts or copies thereof may 
be inspected ^ 


(a) For definition of vendor see section 94 of the Indian 
(S) section 9 S ol the Indian Companies Act 


Companies Act 


1913 
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THE SECOND SCHEDULE— 


Name ind addresses of the auditors of the company (if any) 


Full particulars of the nature and extent of the interest of 
every director in the promotion of or in the property pro 
perty proposed to be acquired by the compiny, or, where 
the interest of such a director consists in being a partner 
j »» ' firm, 

laid to 
y any 
t him 

. iim or 

■ nation 

of the company 


Whether the 'irucles contain any provisions precluding 
holders of shares or debentures receiving and inspecting 
blance sheets or reports of the auditors or other reports 


Nature of the provi- 
sions 


(Signature of the person aboxe named as directors or proposed directors or of 
their agents authorised in writing ) 


THE THIRD SCHEDULE 
FORM A 

[5^^ seciiont 6 and /j/) 

Memorandum of Association of a CoiiFANv, limited by shares 

rst The name of the company is ‘llie Eastern Steam Packet Company. 

Limited “ 

2,irf_The registered office of the company wll be situate n the province of 
Bombay 

The object, for which the company is established are •‘ihe conse>ance of 

passengers and goods in ships or boats between such places .as ihe company 
may from lime to time determine, and the doing all such other things as 
are incidental or conducive to the auamment of the above object " 

—The liability of the members is liimted 

?M— The share capital of the company is two hundred ihousard rupees 
divnled into one thousand shares of two hmidred rupees each 

We the several pcrsons’whose names aod addresses are subscribed, are des rous 
of being formed into a cempan) m pursuance of ih s memorandum of assocunoi 
and we respectively agree to take the number o! shares in the capnaf of ihe company 
set opposite our respective names. 
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N'vsnes, adtlrtsses and descriptions pf 
subscribers * 


t Number of shares 
taken by each 
subscriber 


A B of merclnm 


Toial shares uVen 


Dated the day 

Wwneaa %\ 5 tiatttees 


iSfa seettoifs 7 an^tS ^ ) 

MBMORiUDUH AND ARTICLES OF ASSOCIATION OF A COMPANF, LlWlTSD 

Bv Guarantee, and not having a share cafital. 

\7tmor-mHum of 

ist —The name of the company is “The Rfutual Calcuiia Marine Association 
L mited 

•»nd —The reg stered office of the companj be situate in Calcutta 
3rd — The obiects for vh cb the company is es'abJishcd are •'the 

of sh ps belonging to nembers of the cotopan> end the doing all such other things 
as are me dental or conducive 10 ilie a tainment of the above object 
4tl —The I abi! ly of the members is limited 

5th— Ever> member of the rompan) undertakes to coninbuie 10 the assets 
of the compa ' 

one )ear aficr 1 
before he fen 
op an J for the 

nmounc as mn) ^ i. cCu ^ ui b uuiUteu rupees 

Wc. the scrernl persons whose otmes and addresses are subscribed are desirous 
of ) eing formed into a company a pursuance oftbis memorandum of association 
Names, Addresses and DfScripMns e/ Subsenbets 
“1 A B of 
2 C n of 
•3 E F of 
* 4 G H of 
“5 I ; ol' 

6 K L of 
‘7 M N cf 

Dated the day of 

^^ltncss to the above signatures X ©f 

Articles of association to Aca)«PAM, preceding 

MEllORANDUit or ASSOCIATION 
Number ef Vembefs 

I The compa ij for the purp-ise of registritmn >s declared lo co sist of five 
hundred members 

T The directors here nafier tnentioued may mhenever the business or vl e &s«ocit 
lion requires if, register an inacase of numbers 
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Definttton of Memhtrs 

3 Every person shall be deemed to have agreed to become a member of the 
company rvho insures any ship or share in a ship in pursuance of the regulations 
hereinafter contained 

General ATttUngs 

4 The first general meeting shall be held at such time, not being less than 
one month nor more than three months after the incorporation of the company, and 
at such place, as the directors may determine 

5 A general meeting shall be held once in every year at such time (not being 
more than fifteen months after the holding of the last preceding general meet ng) 
and idace as may be prescribed by the company in general meeting, or. m default, 
at such time in the month following that in which the anniversary of the company’s 
incorporation occurs, and at such place as the director shall appoint In aefault of 
a pneral meeting being so held, a general meeting shall be held, m the month next 
roflowmg, and may be called by any two member^ in the same manner as nearly 
as possible as that in which meetings are to be called by the directors 

6 The above mentioned general meetings shall be called ordinary meetings ; 
all other general meetings shall be called extraordinary 

7 The directors may, whenever they think fit, and shall, on a requisition 
made in writing by any five or more members call an extraordinary general meeting 

8 Any requisition made by the members must state the object of the meeting 
proposed to be called, and must be signed by the rcquisilionists and deposited at the 
registered office of the company 

9 On receipt of the requisition he directors shall for*h with proceed to call a 
general meeting if they do not pro-eed to cause a meeting to be held within twenty 
One days from the date of rhe requisition being so deposited, the reguisitionists or 
any other five members may them selves call a meeting 

Proettifings at Cener^l Aftehngs 

10 Fourteen days' notice at the least, specifying the place, the day and the hour 
of meeting and in case of special business the general nature of the business, shall be 
given to the members m manner hereinafter mem'oned, or in such other manner (if 
any) as may be pres nbed by the company m general meeting , but the non receipt 
oi such a notice by any member shall not invalidate the proceedings at any general 
meeting 

11 All business shall be deemed special that is transacted at an extraordinary 
meeting and all that is transacted at an ordinary meeting, with the exception of the 
consideration of the acenunts, balance sheets and the ordinary report of the directors 
and auditors, the election, ot directors and other officers m the pla'^e of those retiring 
by rotation, and the fixing of remuneration of ihe auditors 

la No business shall be transacted at any meeting except the declaration of a 
dividend, unless a quorum of rO'-mbers is present at the commencement of the 
business The quorum shall be ascertained as follows (that is to say) • — if the mem 
bersofthe company at the time of the meeting do not exceed ten in number, the 
quorum shall be five ■ if they exceed ten, there shall be added tu the above quorum 
one for every five additional members wuh this limitation, that no quorum shall in any 
case exceed ten 

13 If within One hour from the lime appointed for the meeting a quorum of 
members is not present, the mce ing, if called on the requisition of the members 
shall be dissolved in any other cas n shaft stand adjourned to the same day in the 
following week at the same time ,and place , arid if at such adjourned meeting a 
quotum of members is not present it shaft be ajourned tme tt e 

H The clmrnnn (jfany) of ihe directors shall preside as chairman at every 
general meeiing of the compan> 

15 If there IS no su*h chairman, or if at any meeting he is not present at the 
time of holding the same, ihe members present shaft chose some one of their number 
to be chairman of that meeting 

16 The chairman ma), wuh the consent of the meeting adjourn the meeting from 
time to time and from place to place, but no business shall be iransaaed at any adjour- 
ned meetinng other than the business left nnfinished at the meeting from which the 
adjournment took place 

c. c n.voi 1—149 
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factj without proof {)f the number or proporiioii of |1 jc votes recorded in favour of or 
against the resolution. * ’■ 

.0 If 4 _ ._j ,• f *t., bg taken in such 

shall be deemed to be the 


Vfiiescf Afemhers 

19 Every member shall have one vote and no more. 

20 If any member is a lunatic or idiot, be may vote by his committee or other 
legal guardian 

21. No member shall be entitled to vote at any meeting unless all moneys due 
from him to the company have been paid 

22. On a poll votes may be given either personally or by pro’cy t 

no company shill vote by pfo\y as long as a resolution of its directors m acc 
’ ^ ^ of the Indian Companies Act. 1913. 

• ritiRg under the hand of the appointor, or.nsucn 
ICS common seal 

23 (i) No person shill acta proty unless be is a member, or unless he ts 

appointed to act at the meeting as proty for a corporition. 

(a) The msirumeni appointing him shall be deposited at the registered olKce 0 
the company not less than forty-eight hours before the time of holding the meeting 
at which he purposes to vote 

14 Any instrument appointing a proxy shall be in the following form J*— 
Company, Ltmucd, 

I> of being a Member of the 

Company Limited, hereby appoint of 

as my proxy, to vo*e for me and on my behilf at the [ordinary or 
extraordinary, as ihe case may be] general meeting of the company to be held Oil 
the day of and it any adjournment thereof. 

Signed ihis day of 

Oiyecters. 

25 The number of ihe direciors and ih« names of the first directors shall be 
aetermined by the subscribers of the memorandum of association 

.... '^■rectors are appointed the subscribers of the memorandum of assona- 

tim ems ' Compjni.s Act, 1913 be deemed 1° be 

Prowers of Otreefors 

' 27 The husiii/»«* />f • • , , 

, lagcd by the directors, who may 

not by the Indian Compatiles Act 
, e time being in force, or by these 

Eleciions of Directors. 

28 The direciots .ball be elecied annually by ihe company in general meeu'as. 
Business {^Company 

(Hck of insur.ince is to he conducUii) Auii.f 

'4, 4 . . gutaied m accordance with 

. . . stamtory modification 

. . . . ' I sections shall have 

. ... ' . ■ ‘holders** ind as if "first 
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Nottceu 

30 A notice may be given by the company to any member either personally or 
by sending it by post to him to his registeted address 

31 Where a notice is sent by post service of the notice shall be deemed to be 
effected by properly addressing prepaying and posting \ letter containing the notice 
and, unless the contrary is proved to have been effected at the time at which the 
letter would be del vered in the ord nary course of post 

Names Addresses and Descrtpttons of Subscribers 
I A B of 
‘2 C D of 
‘3 E F of 
4 G H of 
“5 I J of 
‘6 K L of 
7 M N of 

Dated the day of 19 

Witness to the above s gnatures 
X Y of 


FORM C 

(See sections 7 and /y/ ) 

Memorandum and articles of Association 01 a Company 

LIMITED ny GUARANTEE AND IIAVIN \ SH\KE CAPITAL 
t/fjmSiiin fum of Assctaftort 

1st —The name of the company is The Snowy Range Ho el Co npany Lim ted 
and — The registered offce of the company w il be s luaie n il e prov nee of 
Bengal 

3rd —The objects for which the comp * vi . u. r ^ .1 

ling m the Sno vy Range by provid ng t 
the accommodation of travellers ana 
tal or conducive to the attainment of the auyve oujeci 
4th —The liability of the members is limited 

Stb— Every member of the company undertakes to contribute to the assets of 
the company m the event of us being wound up while he is a member or within one 
year afterwards, for payment of the debts and liab I ties of the company contracted 


We the several persons whose names and addresses are subscribed are desirous 
ofbeing formed into a company m pursuance of this memorandum of lasociation 
and we respectively agree to take the number of shares m the cap tal of the compan> 
set opposite our respective names 


Names, Addresses and Descrptions of 
Subscribers 


Number of shares 
taken b) each 
Subscriber 


3 

■4 

5 

6 


'7 


A B of 
C D of 
E F of 
G H of 
1 J of 
K L of 
M N of 


I 


25 

40 

5 

10 


Total shares takei 


fHB INDIA.V co\ipan:bs Acr 


(Sch.IIl 


Ii8^ 


Dated the day 

Witness to the above signatures * 

X V, of 

ArticUi of aiSociaUon i$ autnnpany prtcedwy Afemomndum Ot Asionation 
r The share capital of the company is five imndred thousand rupees divided 
into five thousand shares of one hundred rupees each 

2 The directors may, with the sanction of the company in genera/ meeting 

reduce the amount of shares in the company , , 

3 The directors may, with the sanction of the company in general meettng ca 

cel any shares belonging to the company . „ . 

4 AH the arficJes of TaWe A of the Indian Coropanfes Act, I9»d 
deemed to be incorporated with tuese articles and to apply to the company 

ffamej, Addreiset and DetertpiiOns of Subscribers 
"I A B of merchant 

2 C D of 
‘3 E F of 
‘4 G H of 
5 n ol 
“6 K L. of 
7 M N of 

Dated the day of rp 

Witness to the above signatures 
X Y of 


FORM D. 

(See sections S and rjr) 

Memorandum and ARnetBs or Association or an uNtiMiTBO 
Company Haviko a share capital 

Alemorandum of Association 

///—The name of thfl compiny »s The Patent Stereotype Company ' 

Tlie registered office of ihe company will be situate in the province of 

Bombay 

Srd — The objects for which the company is established are the Working ofa 
patent method of founding- and casunjr siercotype plates of which method P Q of 
Bombay is (he sole patentee 

W« the seieral petswns wi ose names are subscribed are desirous of being formed 
into a company in pursuance of this memoraodum of assoennon and we respectively 
agree to take the numderof shares in ihe capital of the cornpaay set opoosite our 
respective names ^ 


Names, Addresses and Descriptions of 5 tibscrtbers 

1 Number of shares 

( taken by each 

•j A B of 
‘ s C D of 

3 

"3 E F of 1 


“4 G H of 


-5 J J of 

1 J 

*6 K L.of 


••7 M,N of 


Total shares taken j 

li 


Dated the day (f /p 

Witness 10 the above signatures 
X Y.of 
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ArtieUs of Association to aceampeai^ the f receding Memorandum of 
AssOCtaftort 

1 The share capital of the company is twenty thousand rupees,, divided into 
twenty shares of one thousand rupees each 

2 All the articles of Table A of the Indian Companies Act 1913, shall be 
deemed to be incorporated with these articles, and to apply to the company 


Names, Addrestes and Descriptions of Subscribers, 
' I A B of merchant 

“2 C D of 

•*3 E F. of 

“A G H. of 

“5 I J of 

"6 K L of 

"7 M. N. of 

Dated the day of ig , 

Witness to the above siirnatures 
X,Y,of 


FORM E 

As TEQUIRED nr PART II OF THE ACT 
{See Section 32 ) 

SuTRmary of Share Capitaf and Shares of the Compsn), Limned made up 
to the day of 19 (being the da> of the first 

ordinary general meeting in 19 ) 

Nominal share capital Rs /shares of each 

divided into* \shares oi Rs each 

Total number of shares taken up*io the dayl 
of 19 Which number must agree with the h 
total shown in the List as hold by existing members J 

Number of shares issued subject to payment wholly 
in cash 

Number of shares issued as fully paid up othenvisc than 
in cash 

Number of shares issued as partly paid up to the 1 
extent of per sha^e oiheiwise than m cash j 
+ There has been called up on eacb—of shares Rs 

There has been called up on each — of shares Rs 

11.. . I. Rs 

} Kiyments on | 

■ • eredaspaidS 

■ ■ ■ ■ - fuUj paid up V Rs 

otherwise than in cash J 

Total amount (if any) agreed to be considered as paid i 

on shares which have been issued as partly paid >■ Rs 
up to the extent of per share J 

T • — ■* . . Rs 

. -i' ... ■ . Rs 


* When there are shares of difTercDt Winds or amounts e c~. Preference anl 
Orditury or Rs 200 or Rs. 100, state the numbers and nominal values separatclf 
+ Where various amounts have been called or there are shares of diFcrent kinds 
stve them separately 

t include what has been receded or forfeited as well as os exuiing shares 
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"Namea and ajdressca of the persons who are the Directors of the 
Limited, on the • day of 


Names and addresses of the persons who ire the minagers of the 
Limited? on the of 


NoTK— Banking companies must add a list of all tncir plnces of business 
1, do hereby certify that the above list and summary 

truly and corre''tly states the facts as they stool on the 
day of 19 

(Signature) 

(State whether d rector manager or secretary) 


{S^^sect$<fn 13 ?) 


Balance sheet as at 


CAPITAL AND LIABILITIES 
Capital— 

Authorised Capital shares of Rs each 
Issued Capital shares of Rs each 
Subscribed Capital shares of Rs each 
Amount called up at Rs per share 
Less — Calls unpaid 

Forfeited shares (amount paid up ) 
RESERVE FUND OR DEVELOPMENT FUND 

ANY Sinking Fund 

Any other Fund created out of net 

PROFITS 

Any Pension or Insurance Fund 
I ROvisioN for Bad iS. Doubtful debts 
Loans on Mortgage or Mortgage 
DK t^K^TUREs Bonds 


□ZZl 
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Total amount (if any) paid on shares * forfeited 

Total imount of shares and stock for which share \ 
warrants are outstanding j 

Total amount of share warrants issued and surrender 
ed respectively since date of last summary 

Number of shares or amount of stock comprised in 
each share warrant 

Total amount of debt due from the company m respect' 
of all mortgages and charges which are required ' 
to be registered with the registrar under this ' 
Act 


Rs 

Rs 

Rb 

Rs 

Rs 


List of persons holding shares m the Company, Limited on the Y 

of 19 and of persons who have held shares therein at any time 

ifte cfate of the fast return sfiowrng- tfteir names and addresses sad an accoant 
shares so held 



State the aggregate number of abates forfe terf Afanvl 
with that staled in the summary to ha,e ternuilS 

uolumus mayl,= sub-d,.tded so 

that the number of each class held ot transferred mav be ^hown seoaratelv 

^ The date ofrcRtsiration of each transfer shoi^i^ be g,ven as well as^he numbw 
of shares transferred on each date The particulars should be placed opposite the 
namcofihe transferor and not oppos te that of the transferee butthenWoflhe 
transferee tna> be inserted in the Remarks column immediately opposite the parti 
culari of each transfer 
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Names and addresses of the persons who are the Directors of the 
Limited on the • day of 



Names and addresses of the persons who ate the managers of the 
Limited'oa the of ig 


Names Addresses 



Noth — B anking companies must add a list of alt tneir places of business 
* do hereby certify tlut the above 1 st and summary 

truly and corre'"tly states the facts as they sioo I on the 
day of 19 

(Signature) 

(State whether d rector manager or secretary) 


Form F 

( 5 « ttcfton 1 3J ) 


Limited 

Balance-sheet as at ig , 


CAPITAL AND LIABILITIES 

Capital— 

Au honscd Capua! shares of Rs each 

Rs 

\s 

P Rs 

A»; P 

Issued Cap tal shares of Rs each 


1 



Subscribed Cap tal shares of Rs each 





Amount called up at Rs per share 





Less — Calls unpaid 


I 


Ad /—Forfeited shares (amount pa d up ) 



j 

RESERVE FUND OR DEVELOPMENT FUND 

ANV SiNkiNO Fund 

Any other Fund created out of net 
PROFITS 

AN\ Pension or Insurance Fund 
iROvisioN FOR Bad& Doubtful debts 

Loans on Mortcagf or Mortgage 
Debentures Ronds 

1 

1 ' 

1 

1 

1 
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CAPITAL. AND LlABIUTIES 

Rs 


LOANS OTHERWISK SECURED 

(Stating the nature of security) 

LOANS UNSECURED 
INTEREST 

Accrued on Mortgages, Debentures 
or other Secured Loans 
UNCLAiMEd Dividends 

LlADItlTlES 
Tor Goods supplie i 
, Expenses 
„ Acceptances 
, Other Finance 


Advance Payments and Unexpired Dis 

COUNTS 

(For the portion for which value has siiH to be 
guen, < ^ in the case of the followng 
classes of Companies Newspaper, Fire 
Insurance Theatre Club UanKiog, Steam* 
ship Companies See) 

Profit and Loss 

Balance as per previous Balance sheer 
apptopuaiion thereof 

Balance brought forward 

Profit since last Balance sheer 


(iV S —These deta Is need not be g ven if the 
same be coma ned in a Profit ancl Loss account 
attached to the Bilance sheet) 


Contingent LtAtULiTies— 

Claims against ihe Company not acknowledged 
as debts 

Moneys (or which ihe Company 15 contingcnily 
} abie 

Arreas of Cumulative Prefcicnce Dividends 


PROPERTV AND ASSETS 
Fined Capital Expenditure 

expeo 

lease 

furni 

• trade 

Capital 

during consiruction etc and staling m every 
case the or gmal cost and the tna] Deprecia 
tion wriuen off under each head) 

PRELIMINARY EXPENSES 

COMMISSION OR Brokerage 
(C'OmtDissions or Brokerage paid for 1 nder writ J 
ting or placing shares or debentures uniil ’ 
wmtenoff) j 
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PROPERTY AND ASSETS 


Rs As 


Rs As P. 


Stores ahd Spare Ge<r 
Loose Tools 
Live Stock 
Stock in Trade 

(Stating mode of valuation, e^. cost or market- 
value) 

Bills OF Exchange 
Book Debts 

(Distinguishing m the case of a Bank between 
those considered good and in respect of which 
the Bank is fully secured and those considered 
good for which the Bank holds no security 
other than the debtor's personal security, and 
distinguishing in all cases between debts’ con- 
sidered good and debts considered doubihil or 
bad Debts due by Directors Or other officers 
of the company er any of them either severally 
Or jointly with any other persons to be sepa- 
rately stated in all cases) 

Advances 


^Recoverable in cash or in kind or for value to be 
received t Rates, Taxes, Insurance, etc ) 
Investments 

(Nature ol Investment and mode of valuation, eg 
cost or market value ) 

Interest accrued on investments 
Cask and other Balances 

Amount in hand . . 

Balances with Agents and Cankers (in detail 
showing whether on Deposit or current account 
etc) 

Profit and Loss (giving, m the case of a debit 
balance, details as far as possible as m the case 
of a credit balance) 



FORM G 
(See Section /jd ) 

Form or Statement to be published b\ Banking and Insurance Companies 
and deposit, provident or Benefit Societies 
* The share capital of the company is Rs divided into Shares of 

Rs each 

The number of shares issued is Call to the amount of Rs per 

share have been made, under which the sum of Rs has been received 

The Inbilmes of the compmy on the thirty first day of December (or thirtieth 
of June), were 

Debis owing to sundry persons by the company 
Under decree, Rs 
On mortgages or bonds, Rs 
On notes, bif/s or hundis, Rs 
On other contracts, Rs ^ 


* If the Company has no capital disiJend into shares the portion of the s'ates'eat 
rehiing to capital and share must be ommed 
C. C. H. Vol 1— tso 
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X THE FOURTH SCHEDULE 
(See section igQ ) 
ENACTMENIS RBPBAI/ED 


I 


-n 

3 ! 

4 

Year 

No 

Subject Or short title 

1 Extent of repeal 

1882 

1887 

VI 

The Indian Companies Act, 

' 1882 

The Indian Companies Act 
(1882) Amendment Act t 887 

So much as has not been 
repealed 

1 The whole 

1 

1891 

xir 

The Amending Act, i8gi 

1 

! So much of the Second Schedule 
i-a Ttlaics w the Indian Compa 
nies Act, 18S2 

1895 

XU 

i The Indian Companies (Memo 
rondum of Association) AcL 

The whole 

1899 

IX 

The Indian Arbitrajion Act 

I tSgg 1 

1 

The second proviso to Section 3 

relating to the Indian Compa 

niesAcfii885 

1900 

IV 

^ riic Indian Companies (Branch 1 
Registers) Act 1900 

■ The whole 

IQIO 

IV 

1 The Indian Companies Amend 
menijAct i9to 

1 The whole 

i 


THE CONTEMPT OF COURTS ACT 


ACT No Xll OF 19E6. 

Rhceivfp the assent of tmb G G on tub 8th March 1926 


An Act to dt/tne cnj hmtt the piiPers 0/ cerlatft Courts 
itt punishing eentempts of Courts 

WiifiRBAS doubts have arisen as to the powers of a Hieh Court of 
Judjcature to punish contempts of subordinate courts ® 

Ana whereas it is expedient to lesolve these doubts and to define and 
limit the powers exercisable by High Courts and Chief Courts m ounishltie 
contempts of court , It is hereby enacted as follows ■ 


75 otes-~ The several High Coons of Judicature esnblisbed 

are superior courts of record and as such ihey have power to attach 

acts amounting to contempt of iheir own proCeed«nv« -vc ^ 

wiihoui reference to wheihcf ibe acts allceed 

Penal Code 

m regard to 

ccedings in Co 

Case of /n rt 

of Ernie , 

their F 

High 

1585 a 

view 


by Letters Patent 
and commit for 


e dilcuen 
' C W N 
contrary 
xists, the 
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powers of the courts are as unrestricted as are the powers of superior courts of record 
in England It has not been decided %vhether the cour‘ of Judicial Commissioners 
of the Central Provinces Oudh, and Sindh Ime these general powers either in 
regard to contempt of their own proceedings or of the superior courts of record to 
attach and commit for contempt of court, contempts of courts are also indictable 
misdemeanours at common law In India on the other hind, though the Indian 
Penal Code mates certain acts which would be punishable as contempts of court in 
England specific offences, it does not provide genenlly for the punishment of 
contempts of the authority of Judicial officers not committed in their presence, 

2 “The condition of the law in India as summarised above has long been 


courts against contempts which are not already provided for in the Indian Penal 
Code to the High Courts themselves The Bill removes any doubts as to the 
powers of the High Courts of Judicature in regard to the proteciion of their subordi 
nate courts for such contempts It will show clearly that the courts of the Judicial 
Commissioners of the Central Provinces Oudh and Sindh, will have the same powers 
of punishing for contempts committed m regard to their own proceedings or of the 


Short title, estent and com 1 (•) This Act m\y be called the Cos 

meneement Tt«PT i)P Courts Act iPad. 


(s) It shall extend to the whole of Dritish India 

( 3 ) It shall come into force on such date as ibe Governor General m 
Council may, by notification in the Gazette of India, appoint 


2 . (i) Subject 10 the provisions of sub section (3), the High Courts of 
Judicature established by Letters Patent shall 
Power of superior courts to and exercise the same jurisdiction, powers 

punish conleraps of Court authority, tn accordance with the same 

procedure and practice, in respect of contempts of courts subordinate to them 
as they have and exercise m respect of contempts of ihemsehes. 

(2) Subject to the provisions of sub seclion(3), a chief court shall have 
and exercise the same jurisdiction, powers and authority, in accordance 

with the same procedure and practice, m respect of contempt of itself as a 

High Court referred to in sub section (t) 

faj No High Court shall take cognizance of a contempt alleged to have 
been committed in respect of a Court subordinate to it where such contempt 
IS an offence punishable under the Indian Penal Code 


— ’ section IS a crimin.vl offence 

ce be proved by legal evidence 
•• NS MI A statement resting 

. ■ • V fie S/rjrtj/r, L R 

• • “cd not den) that which is not 


legally proved againt mm 

The lurisdiction of the Court of King's Bench in England for coaiempt of 

inferior Court IS thus summarised b> A«W C / m 17 C \V N at rp ijt^mSo 

* Jiexv Da- is L R (1906) i K B 3* came before the old Kmj. s Dench Divivioa 
f . .r '..‘Kment for cODtempi of Court This contemi t co~si» ed 
, . a newspaper caLuIa ed 10 give an e\'*eedi'iHl) 

. • acr, who had been arrc»te 1 and brought before 

, , , ■ . was made while the case was st II bef'’'* the 
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Magistrate and prior to committal It was held that the High Court had power to 
• ‘ ‘ d secondly because, 

on, still the Kings 

■ - ers of the Court of 

the King s Denches possessed the summary poiver of punishtntnt U was on the 
second of these two grounds that the Advocate General relied m his opening 

‘ This phase of V DaviS, demands close attention in order to see whether it 
rests on reasoning which can legitimately be applied here Certain links m that 
chain of reasoning are evident , othcts perhaps arc not so clear 

‘ First then the jurisdiction assumed in KeX v Davis, was mbctued ifat all, from 
the old King s Bench and not from the other Courts of Record which Became 
amalgamated m the English High Court though those Courts too had the 
commit for contempt of themselves that belongs to every superior Court of Record 
‘Next this jurisdiction inherited from the old King's Bench war of a very special 
character and, unless I have misread the judgment, it vested on the Courts 
to punish every kind of mis demeanour, in that it was in a special manner the 
guardian and protector of public justice throughout the kingdom iusfos trwrKm, 
a dignity that reverted to it or was revived on the abolition of the Star Chamber by 
l6 Char I c lo Ordinarily misdemeanour was punishable by indictment or 
information, but when it was a contempt of Court it was also punishable 6reVt 
by attachment When this summary proceeding was first used is m some 
but the opinion has been expressed that the earliest instance of its use where me 
contempt was an attack on a Judge, not in the face of the Court, was m i73o 

“The fact that there was one alternative mode of bringing the offender before the 
Court where the mis demeanour was a contempt of Court was merely a aiSereisce oi 
procedure the subject matter was the same, that Is lo say the prosecution of an 
offence in the Court of King’s Bench 

* The helplessne^a of the inferior Court and its subjection lo the superintendence 
and control of the Kings Bench were not the foundation of thejurisdiction, but 
merely the occasion and the reason for its exercise 

T» -i. r*- X. before the 

7 C W N 
Law must, 
jurisdiction 

to punish on a summary proceeding as well as an indictment or information all 

ed was an 
ence and 
i be right 


wers that 

• ct jn rela 

. * of that 

oi louo T" - c Act XLV 

The Calcutta High Court 

■ - . . power and authority in any man 

Niiaraai Adawiat, has not derived anv s.irh Adawlat an^d the Sadder 

It for contempt of themselves This section 
■ imit for contempts of Mofuss I Courts over 

■ • This section gives legisheive sanction to 

■ ■ art'*»4 Bom L R iG So ihe rule of law 

■ nger the law Sub section (a) gives power 
■ ■ mempis commuted in regard to their own 
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proceedings or of the proceedings of Courts subordintie to them By sub section 
13) in lieu of the existing unrestricted powers of (he High Courts of Judicature the 
nature of the offence of contempt of Court is defined The publication of coinmtntt 
on a case which is pending trial m a Court amounts to a contempt of Court if the 
comments are such as arc likely to prejudice the administration of justice in the case 
29 C L J 56^ Applications for contempt cannot be subject matier of reference by 
the Lower Court 10 the High Court Such application can be heard by a Bench of 
me High Court hearing criminal appeals unless they are specially referred to by the 
Chief Justice 35 C \V N 1265 As regatds procedure in cases of contemt of 
mofussil Court Vide 35 C \V N. 1265 

3 Save as otherwise expressly provided by any law for ihe t*me being in 
Llm.I of pun, Arne, ,t for '“'f ■ ’ “f Court moy be punished 

Contempt of Court imprisonment for a term which 

may extend to six months, or with fine, which 
may extend to two thousand rupees, or wiili both : 

Provided that the accused may be duclutged or the punishment awarded 
may be remitted on apology being made to the satisfaction of the Court 

Notes— By this seciion the unrestricted p^wer of the High Court is limited 
and the extent of punishment is defired— f'/d;* Statement of Ohjecls and Reasons 


THE INDIAN CONTRACT ACT 1872 

ACT XI OF 1872 

Received the G Gs Ass»est ox the 25^ Apkil, ift?* 

Whereas it is expedient to define and amend certain parts of the 
w relating to contracts It is hereby enacted 

Preamble M lollous - 

For Statement of Objects and Reasons of the Bill which was based on 
a Report of Her Majesty’s Commissioners appointed to prepare a body of substan 
live law for India dated July 6 tS66 see Gatette of India, 1867, Extraordinary p 39 
For the Report of Select Committee, sec /W, 1871, p 313 and/^nf 1872 p 52? 

Freuminary 

1, This Act may be called "The Indian 
Short title Contract Act 

It extends to the whole of British India ; 
,i shall come into force on ihe first day of 
Commrncemem September 1872 

Extent —The Indian Contract Act has been declared in force in— 

The Santhal Parganas (Vide the Samlal Parganas Sctilemeni Regulaiion (IJI 
or 1872) as amended by the Santhal Parganas Justices and Laws Regulation (III 

^ *TV?c Aiakan Hill District (Vide the Araltan Hill District Laws Regulation (I of 
*^*Uppe*r Burma (except the Shan States)— Vide the Burma Laws Act (Xlll of 189*) 

* ^Intish Baluchistan (Vide the British Baluchistan Laws Regulaiion (II of 1913) 

* r- . > • >2.. «/...< m jer s 3 (a) ef the Scheduled 

' ■ ■ • • * ta 1B76 Pt 1 p Soj) 

•• I, and Pargana Dhalbhutn 

■aictte of in lia, iBii, pi 

' ’’tiui’aci lies been e\lcnile8 b) not.ficuioo under s j of the 

Act (XIV of 187^)) to the whole of Upper Burma excep* the Sbin Sues (\ih.e 

(Saieltc^flndia 1893 Pt H P* *’*1 
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I'isl. Com l,a,l po»er (o 
n ' I'Sil aciually been raS^lc^In ^becMSc, 

Oench n,v,smnajil>cmhcrnoro(“'|,hr^^^';r“"‘i"“"P'”'''''. s"" ibe Kins’s 

■he Kins s U-ndics possesjcd tlie ... mm ■’“"■'■s of the Cooit of 

«eond o( iliese me, s/ountle Urn l,e AJ,S £eml° ■’’“■"'’'’n'"'' "" 

■ Tine ,.l,..se o( AV.e v. Z?,«„ demenl I 

rc.i. on reasonins »hidi can lenilimefrliT •‘'"“1'“'! "hoiliet it 

file Ol.l Ku!^'1 ' ('em ram^no? '•'at a", fram 

coii»nitJw..„u.,ni,, hjcl ihc power to 

•'Next t)ui uo , ; , ^ 

cImActer a,„j, u„t„, , very specKiJ 

lop.in.shcvcrj kiml of ‘ tJic Court's power 

trill in .iiul )'ri>ie, K)r ol ni.Ki,, ,„ , * !” in a spemi minner the 

|6 Clur I u ,o <h,{,„,i.K abolition of the Star Chamber by 

'•'fornMimn, liu, „)>en M w„ i/ZJ'TKT'^ "'•« punol.ible by intlictmcnt or 
•vniiuJimeni Wicu puiu»h.able <}/«'/ wrr»« 

in ilio ojnnion lux bee,, . . !’•'» '•'••bm' na» first used is in some doubt, 

«-omcn.,,t ''.t'nn.unik*Mi.' ^ 'nsiaiiec of ns use where the 

“ riic fai t ib.K there wts on 1 >hc Court, was in >?jp 

■''•■■'"S'aiiixjf H bnoiiing the olTender before the 

jwoecdure I ixpcr ’‘w ol Court ».is merely a difference of 

‘ i|i4i Is to say. the prosecution of an 


procedure i the sub)e,(.,i 
nITence r„ ,l,e Coon „l 



""'''yi'i b’l n,; 


>•«'. ■■» the superintendence 
of the jurtsdiction, but 



\i:;; "v; 

tmi..,. ., |.un.,j„ 'w'" ''"‘in. nil j .nti.' ' “'"‘"'I'l I m ,.« 

. The,,,,..,. Tenal Code ; 


powers that 

III.. Coun 'll. V* ‘Conduct in ret». 

1 hen u jjpjj ‘ cnal Code. Act XLV 

SOop0_Lv„y ' -C^Anirv p g AV/.fw. 

themselves 17 C \v Vf . '^ Coun of reoonl hai .w, 

»hleb Ih, H„b Cone, fcll. 


which the Jligh Court hit m, - xA,n,e, 

£dKr,TOl>l;f^^' 

lelheChiel Con,,, of pn„l,hi^,. S ‘''"t S 


rej.'onl to their . 
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proceedings or of the proceedings of Courts subordinitc to them Dy sub section 
I3) in lieu of the existing unrestricted pouers of the High Couris of Judicature the 
nature of the offence of contempt of Court is defined The publication of comments 
onacase which is pending trial m a Court amounts to a contempt of Court if the 
comments are such as arc likely to prejudice the administration of justice in the case 
29 C L J 565 Applications for contempt cannot be subject matter of reference by 
the Lower Court to the High Court Such application can be heard by a Bench of 
^e High Court hearing criminal appeals unless they are specially referred to by ihe 
Chief Justice 35 C W N 1265 As regards procedure in cases of contemtof 
ciofussil Court Vide3sC W N 1265 


3 Save as otherwise expressly provided fay any law for the t'me being in 
Limit of p„mshms,u for <>' Court may bo put, .shed 

Contempt of court simple imprisonment for a teroi which 

may extend to six months, or with fine, which 
may extend to two tiiousand rupees, or with both : 

Provided that the accused may be discharged or the punishment awarded 
may be remitted on apology being made to the satisfaction of the Court 

Notes — By this section the unrestricted p®wer of the Hii,h Court is limited 
and the extent of punishment is defired — Statement of Objects and Re tsons 


Short tide 


THE INDIAN CONTRACT ACT 1872 
ACT XI OF 1873 

Received the G Gs Assent on tub 25TH Apiil, 1872 
WiiERBAs it IS expedient to define and amend certain parts of the 
T, ^ V. law relating to contracts It is hereby enacted 

P.eamblc ^ 

Notes —For statement of Objects and Reasons of the Bill, which was based on 
a Report of Her Majesty s Commissioners appointed to prepare a body of substan- 
tive law for India dated July 6 i865, see Cdzette of India, 1867, Exiraord nary p 39 
For the Report of Select Committee, see /^/</, 1871,? 313 tsnAIbtd 1872,? 527 

Preliminary 

1, This Act may be called ‘'The Indian 
Contract Act, 

It extends to the whole of British India ; 
and it shall come into force on the first day of 

Commcncemen. September 187. 

Extent —The Indian Contract Act has been declared in force in— 

The Sanihal Parganas (Vide the Samhal Pargana* Settlement Regulation (11! 
or 1872) as amended by the Samhal Parganas Justices and Laws Regulation (II! 

'ffi Liun Hill Dis.iict (Vide Ihe Ai.lmn Hdl DisHie. Laiyr RegeUtion (I of 
’’'upp’r Burma (except the Shan Siatesj-Vide the Burma U«. Act (Mil of 1E9S) 
’ British Baluch.Jlan (Vide the Brmsh na(udi.stan Lams ReEulation (II of 1513) 
’ The Contract Act has been declared, by notiScation under s 3 (a) of Ihe Sehedul-d 

Districts Act (XIV of lS7() to he in force in— 

ThcTatai oflhe Provinceof AgraiyideGaretleoflndiJ, lS,6 1 1 I P- 5o> 

The Uislriets of Hararibagh Lohardaga and Vanhhum, and Paritana Dfalb’.-m 
and the Kolhan in the District of Sioghhum (Vide Garetie of In lia iSsI, pt 

' ’’t^s’Li has been extended b, notidcalion mdet s S 0' tbe 

Act (.XIV of 187,)) to the nhole of Upper Burma excep' the Shan Sia'es (\ije 

Garetie of India 1893 Pull p 27*1 
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OontraotAct — The Conir — * . — • - ^ L R 45*-" 

31 W R 352 , 5 M I A 4S2 ' * 

L R 370 It IS an amending a # B 630 (r u j 

The practice of looking more at , ct than at the 

words of the section is not co ’ ' X 

R 367 When on any subject It lay' down a law which iS at variance with Lngusn 
law, the law laid down m the Contract Act is binding on Indian Courts 3° 

Cas 915 As regards the application of ilie English common law customs vi 
4 I A 23 The Contract Art nowhere sa>s any thing about the place vvnere 
the contract IS made and It IS no part of the ordinary law of contract $8 C 539 
A I R 1931 Cal 659 

* Nothing herein contained shall affect the provision’s of ’’’’y Statute Act, 

^ . , , or Regulation not hereby expressly repealed, nor 

E>iac!m<;n.s repeals^ ^ any mcdent 

of any contract, not inconsistent with the provisions of this Act 

Notes — T1 ’ this Act " are not 

to be connecti Both the 

construction of • that the app 

of these word immediately 

them i8 C 620 (P C 18 I A >2i , but see 14 B L R 76»22 W R 37° 
regards what usages and customs are not affected vide J8C 020 , 0 u i,v 
Cas 966 , 30 C 530 , 48 B 518 

2. In this Act the following words and expressions are used 

Ipt«pr„a.,o.. clause foHow”? 

appears from the context — 

(o)— When one person signifies to another hjs willingness to do or to 
abstain from doing anything, with a view 
obtaining the assent of that other to such act 
or abstinence, he is said to make a proposal , 

(A)— (When the person to whom the proposal is made signifies his assent 
thereto, the proposal, is said to be accepted 
Promise ^ propos il, when accepted, becomes a promise 

Cc)-The person making the proposal is called the 'prO'Wsor.’’ and the 
..p , ,, person accepting the proposal is called the 

“Promisor and Promisee ^p^omisee 

(rf) When at the desire, of the promisor, the promisee or any other 
^ w , person has done or ibstained from dome, 

°"®‘ ' or does or abstains from doing, or promises to do 

ot Xo atfttam ftoTO dorng something, such act or abstinence or promise is 
called a consideration for the promise , 

“Ac. f-nfi («)—E>ery promise and every set of promises 

Agreement forming the consideration for each other is an 

agreement 

• Retiprocul ptoimsts C^-rromises which form the consideration 

or part of the consideration for each other are 


‘ Reciprocal promises '' 
called reciprocal promises 
“Void agreement " 


■Void agreement '* . agreement not enforceable by law is 

^ said to be void 

(A)— An agreement enforceable by law u a 
v^omtact contract 

(i)— An agreement which is enforceable by law at the option of one or more 
. , of ’he parties thereto but not at the option of the 

■ V oidable conincl other or olhem. is a voidohlc conlrocl 

♦ Certain words before this repeated by Act \ eff 1914 ha' e been omitted 
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. „ . . {») — A contract which which ceases to be 

Old contract enforceable by law becomes void when it ceases 

to be enforceable. 

Clause — invitation for offers does not amount to a proposal, Thanawata 
• . T_j r' — Q Q Cis 38a , 8 Ind Cas 6oi Plaintiff" 

at G asking for quotations for salt and the terms 
. In reply defendant sent a post card stating his 

■ ire when lie should require salt Plaintiff \viredfor 

one wagon of salt and on a breach arising out of this contract he sued the defendant 
for damages at L Defendant objected that the contract having been entered into 
at G the Court at L had no junsdiciion to entertain the suit that defendant's 
post card was a mere invitation for offers and not a proposal Held further, that 
plainiiR's wire constituted the proposal and that the contract was completed by 
defendant signifying his assent to the proposal at G 6; Ind Cas cSj , see also 
54 Ind Cas 550 , bit see 33 Ind Cas 322 A bid for auction is an offer 20 Ind 
Cas 970 An offer can be withdrawn before acceptance Ibid ; 31 Ind Cas 890. 
As regards what is a proposal, vide, 71 Ind Cis 968, 13 B 669, 16 M 283. Offer 
ivithout acceptance cannot bind transferee 91 Ind Cas i8r 

^ ‘ de when, and not until it is communicated 

date 4 B S. A 631 A reward can not be 
It had been offered Fiieh v Snedaker 38 
N Y 348, see also Taylor 'e Laird, J Ex 329 'So a promise may be either 
Acceptance of an offer or an offer accepted, and commonly it is one or the other " 
rolloekp 7 R by letter offered to sell to the appellant company a patent for Rs 


terms spoke of the transaction as a sale of ihe patent for Rs 30000 Held that the 
only contract between R and ihe company was that contained in the statute and 
’ ’ so far only as the 

8 C W N 1185 

• ‘ • le by letters, it is 

12 0 C 170 
• ses of offers and 

acceptance by letters the docutnent is to he read as a whole so Ind Cas 382 
As regards what is an incomplete negotiation vide, 39 B 529 There cannot be 
acceptance by conduct, where ihe work was not done m pursuance of the offer 
igliid Cas 576=11 A L J 489 Mere expression of an intention is not a contract 
20 A 209 P C Bought and sold notes together may form the contract in accordance 
with the custom of merchants m Calcutta 17 C 173 The negotiations preliminary 
to a conduct are distinguishable from the contract itself 3 Agra 9 

Sub 8ection(c) — By this sub section, the word •promisee'* means “the person 
accepting the proposal" only, unless a contrary imenlion appears from the context 
4 M. L T 335 

- • • ... 1 •--ance, or the promise thereof, 

•• ’ accepted b) ihe other, as an 

, Contract p 10 In Ct/rnev 

• ■ nitiou of considers ion was 

^ ■ ■ c law, ma> consist either in 

some right, interest, profit or benefit accruing 10 the one pan) or some lotbcarance, 
detriment, loss or responsibility, given, or suffered or undertaken by the o her " In 
this sub section, consideralioi meins an act, abstinence or promise made by the 
promisor or some other person at the desire of the promisor Where the promisee 
did not do an> thing at the request of the maker of the hard no c, the promissory 
. • — 1 — « ^'icerned 3 Ind, Cas. 
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137 134 Ind Cas loi i *■ The term “consideration* implies a promise with reference 
to which It IS a consideration 16 M I. J 422 A gniuifous promise made without 
consideration in not enforceable Cottage Street Church I2i Mass 528, Re 
//ufison.CreetiM Fenderson 54 L J Ch 811 , 36 A 268 = 12 AL J, 351 But a 
contract may anso where a suhscnber authorises a definite expendit re which is 
incurred in reliance on his making it ^ood Kedir Nnth Bhattacharfee v Gone 
hlahomed^wC 64 A very wide definition of the term * consideration” is given by 
Yales) xoPtllans v Yan Jf/cro^, (17^5) 3 Burr 1664 at p >674 in the following 
words ‘Any damage to another or suspension or forbearance of his right is a 
foundation for his undeilaking, and will make it binding though no actual benefit 
accrues to the parly undertaking • Old debts may form good consideration for pre 
sent transfer 50 Ind Cas 117, 12 A L J 629 = 23 Ind Cas 900 Even time 
barred debts may be a good consideration 1925 Oudh 27 Past cohabitation bet 
ween a man and a woman can not be called a consideration 3 A 787 A considera 
tion need not be adequate to the promise but it must be of some value in the eye of 
the law Anson on Contract j> 89 In v Madden I R- 9 Q B ^%,Blacsbunt 

J said : “Its adequacy is for the pailies to consider at ihe^ time of tnaktng me 
agreement, not for the Court when it is sought (0 be enforced" ziso Batnortage 
V Firmstone, SA & E 743 , ffatgh v Brooks, to A S. E. 3‘'9 
by which a third party is benefited is a sufficient consideration 22 C W N 
j8S , see also 8g Ind Cas 8ig The abandonment of a claim is a good considera 
tion 20 C W N 201 ( P C ) , see also 72 Ind Cas 9j » 44 M L J 
240 48 M I J 721 89 Ind Cas 174. 20 C W N 6S0 , 46 Ind Cas 

19 88 Ind Cas 768 51 Ind Cas 963 , 65 Ind Cas 52 S8 Ind Cas 

30. 17 Ind Cas 466 , 1 ‘ must be good 

and valuable 25 Ini Cas some value in 

the eye of the law, movir * Q B 85* 

Forbearance to s le is 4 '34 lo® 

iioj 134 Ind Cas 8i9=A I R, 1931 Lah 756 127 Ind Cas B94 Agreement to 
re convey property cannot be ignored as »»<*«« /af/KOT A I R 193*^11 113 

Bmdir « ‘ '■ - ^ n ^1- 

Cookburn ( ' 


incident to it It would be another matter ifa person made a claim which he knew 


S8 Ind Cas 734 , 54 Ind Cas 325 1975 Pat 68 


Of hie C^IMMUNICATIOV, Accepiancb, and Reyocation of Pboposals 
3 The communication of proposals, the acceptance of proposals, and the 
Communication acceptance ,, Proposals, and acceptances, 

and revocation of proposals ®*P®ctiveiy, are deemed to be made by anv act 
I u u la t , J or omission of the party proposing accepting or 
revoking, by which he intends to communicate such propoSs. accentS or 
revocation, or which has the efiect of communicating it ^ pfance, or 

Notea-Ao offer or i s aecepianee or both may be made citber bv words or 
conduct dwrerrpaS A common iltoslraiioa is afforded by the sending of (roods 
'IrVe" >' »'>om (b-y am sent The ..“Sme 

IS the ofTer the u c or consumpnon is the nccent-ince imnonine n to mv 

the price Clung //ir/v il/z/fi, 15 M & W 87, see also Piya/erv 

i C S. M 8to The commwnicaiicm ptacc when n is brought to the know 

ledge of the person to whom it is mide Tajf/or v /atrtf (1856) PS L I Ex 220 . 
Rtch'^rdson v Rgstnlree, (1894) A C 217 An offer must be mtde with the 
intention of creating legal reblions 23 B 420 So a mere invumon to a dinner is 
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no offer Ihd \Vhere a relation exists between two parties which involves the 
performance of certain duties by one of them aud the payment of reward to him 
by the other, the law will imply or the jury may infer a promise by each patty to 
do what is to be done by him ’ Morgan v Rave/, 30 L J Ex 131 


Communication, when com 
plete 


4 The communication of a proposal is 
complete when U comes to the knowledge of the 
person to whom it is made 


The communication of an acceptance is complete, 

as against the proposer, ‘when it ts put in a course of transmission to him. 
so as to be out of ihe power of the acceptor , 

as against the acceptor, when it comes to the knowledge of the proposer 
The communication of a revocation is complete, 
as against the person who makes it, when it is put into a course of transmission 
to the person to whom it is made, so as to be out of the power of the person 
who makes it , 

as against the person to whom it is made, when it comes to his knowledge 


IHutirattom 


(a) A proposes, by letter, to sell a house to B at a certain price 

The communication of the proposal is complete when B receives the letter 

( 3 ) B accepts A s proposal by a letter sent by post 

The communication of the acceptance is complete 

as against A when the letter ts posted , 

as against B when the letter is received by A 

(e) A revokes his proposal by telegram 

The revocation is complete as against A when tne telegram is despatched It is 
complete as against B when B receives it 

B revokes nis acceptance hy telegram B$ revocation is complete as against 
B when the telegram is despatched, and as against A when it reaches him 

Notes— Under this section the communication of acceptance is complete as 
against the proposer, only when it is put m a course of transmission to him , and 
coramun cation to a proposer contained m a letter not proved to have been correctly 
addressed to him, could nnt although posted be said to have been 'put in a course 
of transmission' to him Within the meaning of this section 9A 36g>“A W N (1887) 
34 An acceptance is made m the place where the letter accepting the offer is 
finally poited 6 A L J 63*1 Ind Cas 77 , see also 76 P R 1896 An offer 
by letter is made at (he place where it reaches the acceptor 54 Ind Cas 550 
” ' *■ ca certain sum of money on certain 

king to pay, but constitutes only a 
• fcr by letter is complete when letter is 

■ 7 Lab SO“98Ind Cas 902 Optional 

clause m acceptance 1$ counter offer and acceptance is not complete 57 Ind Cas 
971 Contract IS made where letter of acceptance IS posted AIR i9'*3Lah 4J7 


6 A proposal may be revoked at my time before the communication of 

„ . 1 j Its acceptance IS complete as against the proposer, 

R=,oca„op of proposal, and but not aftemaids r. 

acceptances 


An acceptance may be revoked at any tune before the communication of 
the acceptance is complete as against the acceptor, but not afterwards 


lllutlrations 


A proposes, by a letter sent by j»st, to sell his house to B B accepts the 
proposal by a letter sent by post 

A may revoke his proposal at any time before or at the moment when B posts 
his letter of acceptance, but not atterwards 

B may revoke his acceptance at any i«ae belore or at the moment when the letter 
communicating it reaches A, but not afterwards 
C. C H Vol I— 151 
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537«i34l«<I Cas lou The term “coasjderauon* implies a promise with reference 
to which u IS 1 consideration i6 M L J 412 A gratuitous promise made without 
consideration in not enforceable Cotiagt Siriel Churth I2r Mass, 5^^ » 
HiSfisott,Crtedv Fendersijit, 54 L J Ch 8tr , 36 A 268=12 A L. /,35t Buta 
contract may arise where a suHscriber authorises 1 detinue expendjf're winch is 
incurred in relcance on his making u g<M^ Ktdar Nnih Bhattacharfee v Gone 
Mahomed, \iC 64 A very wide definition of the term * constderaiion'” is given by 
Yatex ) in Ptllms v Van hticrop, (1765) 3 Burr 1664 p 1674 in the following 
words Any dinnge 10 atioiber or suspension or forbearance of his right is a 
foundation for his undeitakiog, anti will make tt binding though no actual hencSt 
accrues to the party iioderiaking • Old debts may form good constderatira for pre- 
sent transfer 50 Ind Gas tiy, 12 A L J 900 Even time 

barred debts may be a good consideration 1925 Oudh 27 PasC cohabuauon bet 
ween a man an i a woman can not be called acoosiderstiOD 3 A 787 A consioera 
tion need not be adequate to cite promise but it must be of some value mine eye ot 
the law Anson an CoHiraei p 8 ^ \n SoUon v Madden L R 9 Q B 55. .f” 

/ said * Its adequacy is for the parties to consider at the time of 
agreecnenr, not for the Court when it is sought to be enforced" See also g 

V Firmstone 8 A & E 743 , Hat/rh v Brooks. 10 A & E. A promisee s net 
by which a third party is benefited is x sufficient consideration 33 C 
188, see also 80 fnd Cas 8 iq The abandonment of a claim is 1 good - 

lion 20 C W N 201 < P C ) . see also 73 fnd Cas 95 » ^ 

240, 45 M I J 73t So Ind Cas 174, 20 C 5V N 680, 46 M Cas 
19 83 Ind Cns 768 5/ Jod Cis 963 , 65 Ind Cas 53 5® ["d C** 

30, t? Ind Cas 466 74 Ind Cas 216 a ’ must 

and valuable aslttl Cas 720 ‘ eeV” 

Ihft eye of the law, mo\ mg from ® \ I r!« 

Forbearance to s le is a sufficien .-1.1- iv. oj-t 1 *34 md 

1105, 134 Ind Cas 2i9«A f R, 1931 Lah 756 tsy Ind Cas 894 Agreemeni: m 
re-convey property cannot be ignored as wa/fiifft A I R 193* All I13 

Binding effect of compromise —In ColUsff^ » • - ■ > 

Cookbuyn u / sa d Cverv div ■» 1 

making u has a 
fatr chance of 
ance to sue will < 
sue he gives U| 

advmtage aiiln the w--'* ns 

incident to U ti iiuiicr if 2 «*•'«'• “ w 

to unfounded an I bv — 
hts canduci would 
and sufT'' 


0PlH8Cv«MWlCATWN, AcCEPlAbCB. AND »''r'-«lON OP PROPOSALS 

S TK* - > proposals, and the 

Communi ^itt/poials, and acceptances, 

and cevoer ^ . uj [ luposats *^*P^bvely, are deemed to be made by any act 
t . t L I , omission of the party propoting, acceptina'. or 

revol.rg by o-htch he intend, w commimiMe such finpoSu, acceptincef ot 
tevocaiion, or which has the effect of communicating if 

""“P*,?" »' both tnay be mide either by word, or 
conduct ytnsenp 28 A common iPujtraiion s afibrded by the sending of good* 
person to whom ib*y «e sent The sending 
IS the oner, ilic u,e or coniumption « che acceptance importing a promise to pay 
the price /a*<f cuing. //eirfv 3 /i//i. 15 M &. w 87, ice also PaynUrv milami. 

iC & M fifo ihe coirimunicaiion takes place when it is brought toiheknow 
IcJge of the person wiihom ijis mide Tofhr t Zatrd {iSxG) tt L X Ex 3j9 , 
B/'A'>rdso>i V Rosvntrte, (1894) A C 317 An offer mujr be made wuh the 
intention of creating legal relations. 33 B 4’o So a mere inviunon to a dinner is 
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no offer Ibtd ‘ Where a relation exists between two parties which Involves the 
performance of certain duties b/ one of them and the payment of reward to him 
by the other, the law will imply or the jury may infer a promise by each party to 
do what IS to be done by him ** Mordant Ravey,%o\. J Ex 131 


4 The communication of a proposal is 
complete when it comes to the knowledge of the 
person to whom it is made 
*lbe communication of an acceptance is complete, 

as against the proposer,* when it is put m a course of transmission to hirai 
so as to be out of the power of the acceptor , 

as against the acceptor, when it comes to the knowledge of the proposer 
The communication of a revocation is complete, 
as against the person who makes it, when it is put into a course of transmission 
to the person to whom it is made, so as to be out of the power of the person 
who makes it , 

as against the person to whom it is made, when it comes to his knowledge 


Communication, when com 
plete 


Illustrations 


(d) A proposes, by letter, to sell a house to B at a certain price 

The communication of the proposal is complete when B receives the letter 
{ 6 ) B accepts A's proposal hy a letter sent by post 
The communication of the acceptance is complete 
as against A when the letter is posted 
as against B when the letter is received by A 

(e) A revokes Ins proposal by telegram 

The revocation is complete as aga nst A when tne telegram is despatched It 1$ 
complete as awainst B when B receives ir 

B revokesbis acceptance hy telegram Bs revocation is complete as against 
B when the telegram is despatched, and as against A when it reaches him 

Notes— Under this section, the communication of acceptance is complete as 
against the proposer, only when it is put in a course of transmission to him , and 
communication to a proposer contained m a letter not proved to have been correctly 
addressed to him, could not although posted be said to have been “put in a course 
of transmission" to him within the meaning of this section 9 A 369-A W N (1887) 
34 An acceptance is made m the place where the letter accepting the offer is 
finally pojted 6 A L J 63=1 Ind Cas 77 , see also 76 P R 1896 An offer 
by letter is made at the place where it reaches the acceptor 54 Ind Cas SS** 
Where a document contains a request to borrow a certain sum of money on certain 
conditions it is not an unconditional undertaking to pay, but constitutes only a 
proposal under this section 13 B 669 Offer by letter is complete when letter is 
delivered at addressee s residence AIR 1977 Lah SOS93 Ind Cas 902 Optional 
clause in acceptance is counter offer and acceptance is not complete 57 Ind Cas 
971 Contract IS made where letter of acceptance IS posted A I R 1923 Lab 427 


6 A proposal may be revoked at my time before the communication of 
, , Its acceptance IS complete as against the proposer. 

Revocation of proposals and ^ut not afterwards 
acceptances 

An acceptance may be revoked at any time before the commanicaUon of 
the acceptance is complete as against the acceptor, but not afterwards 
Illustrations 


A proposes, by a letter sent by post, to sell his house to B B accepts the 
proposal by a letter sent by post 

A may revoke his proposal at any time before or at the moment when B posts 
his letter of acceptance, out not siterwards 

B may revoke bis acceptance at any time hclore or at ihe moment when the letter 
communicating it reaches A, but not afterwards 
C. C H Vol 1—151 
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L J J Th'^c^ntaT.^s^'ad'ratft/US 

A L J 213= r Ind Cas 77 
- less brought to the knowledge 

344 In that case the question 
the mere posting of a letter 
observing ‘ If the defendant s 
received an offer by post and had 
id waited such a time as to be quite 
1 i -j u me mat both lepal DnnrtnU posted before acceptance of it 

person who has accepted an offer noi bnAivn^i ‘convenience require that a 

>naposii.onsafdy,o^actuSon revoked, shall be 

a contract binding on both %rues* ^ °^*^** the offer and acceptance constitute 

post office '* P"' *'■' 

the acceptance would be operanve' ^ * telegram revoking 

But under this section an before the letter 

the offer or before the letter of a??en,^?^ be revoked by a telegram if it reaches 
IS to happen if the letter of acceoSl ? ?" section Afr Anson says "What 

though the acceptor ts free » P'“"ee 1$ lost > Is the proposer to be for ever bound 


Revocation how made 6 A proposal is revoked— 

olher pa?ty']® ""’"""'■Mt'on of notice of revocation by the proposer to the 

co’mmu"° ” so p*resMibe?*bv*'l'he*/' 

of the acceptance '“P” °f “ 'oasonable time, withoil 

(3) by the failure of fh; . ’ 


onhe%c'’cepu„‘’ce‘' '“P” “ 'iasonable timei withoVt 

(3; by the failure of r»,r ® ' 

'‘“( 4 TSv',h.°J a occepto, to fulfil a cond.tton precedent to 


befoic ,he IH'I ';«on. u. .he muMj; 'S"5.e on 
revoked before accept ,ce^ ^ in offer may lapse for warn of remove it 
Clause (1 ) _A r ' 35 «c®PUnce or be 


Clause (1) —An off ■ “ 

ar L ^ f ^ D be ofler was accepted, 

b^ore .0^ ^ . < 7 r * . ^ Grant 

Heforc acceptance -ay «-evocaiion '' 

Clause (21 — Wher^i , .. ^ J Q n 7or the party 

Clause (3)— it L r , i «* supplied by the 

ofabarg . . ■ ■ 

Ills acce ■ - . ' itract that an offer 

qualificai . . - . n the former, until, 

be agreed . . _ Ter was made Any 

01 au“ ' ”’\t}*"*^** same 

An acceptance communcaicd to the causV. “'r* 

them Ansoni Centraet D 1- •^Presentauves of ihr rr 

^ ^ offeror can not bind 
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Acceptance must be absolute 


7 In order to convert a proposal into a 
promise, the acceptance must — 


(1) be absolute and unqualified , 

(2) be expressed in some usual and reasonable manner, unless the proposal 

prescribes the manner in which it is to be accepted If the projsosal pres 
cnbes a manret m which it is to be accepted, and the acceptance is not made 
in such manner, the proposer may, within a reasonable time after the accept 
ance is communicated to him, insist that his proposal shall be accepted m 
the prescribed manner, and not otherwise : but if he fails to do so, he accepts 
the acceptance ■" 


Notes — To convert a proposal into a promise the acceptance must be unquali 
fied and without condition When once a proposal is practically refused it does not 
hold good and no acceptance after ihc refusal could convert the proposal into a 
promise so as to create a contract Ntro^ Chandra v "Raja Kirtya Nanda (1922) 
P 24 If there 15 a variation m the acceptance the acceptance is not an scceptance 
bat a connter proposal and there is no contract until this counter proposal is in its 
turn, accepted by the original proposer 2 S L R 7 This secimn lays down that 
—*• 

gotiatton 
departure 
>m panies, 
er words 
counter 

proposal which must be accepted by ihe orgmal promisor tjefore the 
contract is made A persoi mak ng a proposal ca 1 not impose on the 
party to whom it is addressed the obligaimi 10 refuse it under the penalty of 
imputed assent pr attach to hi$ silence the legal result that he must be 
deemed to have accepted it 24 U >ios2 Oom L R 601 see also 54lnd Cas 
437 = 18 A L J 73 , 37 Ind Cas 792=(i9i7)W N 91 22 Ind Cas 811 = 92 P R 
1913 , 6 A L j '’13=1 Ind Cas 77 , 45 0 8-57 Ind Cas 971 1 9 A L. J 285 , 
A I R 1931 Lah 260= 134 Ind Cas tiio Where acceptance was made subject to 
confirmation by mail as usual (here was no absolute and unconditional acceptance 
and hence no promise 123 Ind Cas 838 . A I R 1930 Lah 325 , but see 120 Ind 
Cas 482, 122 Iiid Cas 507 A counter offer puts an end to the original offer 98 
Ind Cas 273 , see also 80 Ind Cas 308 If a contract has to be made out from 
correspondence between the parties the whole of the correspondence must be taken 
into Consideration $4 Ind Cas $5^ 


8 Performance of the conditions of a 
Acceptance by performing proposal, or the acceptance of any considera 
conditions or receiving consi lion for a reciprocal promise which may be 
deration offered with a proposal is an acceptance of the 

proposal 


Notes — Acceptance of a proposal may be made without communication by the 
conduct of the acceptor. 4* A i87*-i8A L J 73=“54lnd Cas 437 . H3 lud Cas 
780 , ag C L J 279 (P C) A suit for recovery of a reward offered by public 
adventsement can be founded ont> on a contract In order to consiitute a contract 
«. « «•!... _o-.„ _j u. „ . *-• -o acceptance unless there 

• wevcf raises an inference, 
• of ihe reward Lalman 


9 In so fat fls the proposal or acceptance of any promise is made m words, 

, the promise is said to be express In so far as 

Promises, express and imp le proposal or acceptance is made o’herwise 

than in words the promise is said to be implied 

Notes — Under this section an itnpled contract is as much an agreetneai 
between the parties a* an express contract and is equally bin 1 ng 16 Ind Cas 607 j 

78 Ind Cas 44; In the absence of an evpress agreement for pajmentof feet a 
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See also S4 Ind Cas 437 44 B 474 P C , 31 Ind Cls 783 , 9 M > * 


Of ContractSi Voidable CovtRAcrs and Void 

AGREEMENTS 

"lO All agreements are contracts it they are made by the 

parties competent to contract, for a lawful co 
What agreements are contracts deration, and with a lawful object, and are not 
hereby expressly declared to be void 

Nothing herein contained shall affect any law m force m British India, an 
not hereby expressly repealed, by which any contract is required to be rna 
writing or tn the presence of witnesses or any law relating to the registration 
documents 

Notea —The Indian Contract Act so far as it goes is exhaustive and 
This section makes u essential that all contriciing partes should be ® ,, 

contract, and expressly provides that a person who by reason oMnianey, 
incompetent to comract cannot make a contract wuhin the meaning ot itic a 

A contract therefore, entered mio ivith an infant is not voidable but void 30*- 

S39P o«30l A 114*7 C w N 44t-5 Bom L R 42i 26 Sa 

contract cannot be ratified by a minor on attaining majotity 130 Ind 5'^ * 
isS Ind Cas 313 

A minor in whose favour a promissory note has been executed can enforce the 
same by filing a suit on it Sharfafh Ah v Noor Mtihomid, 3 Bur L J 
Formalities laid down by law must be gone through in order to create binding 
contract and to attach liability i33 Ind Cas 763 

11 Every person IS Competent to contract who IS of the age of majority 
Who tr,. Accordiog to the law to which he is subject, and 

cSrtci compatem to who is of sound mind and is not disqualified 
from contracting by any law to which he is 
subject 

Notes — A contract entered into with an infnnt is not voidable but void 30 C 
S39P C , 37 fnd Cas 733,33 C L J 314 (P 0,46 Ind Cas 765, 46 A 568, 
23 P R 1888 A mioor IS not estopped from plead ng his minority 21 C W N 257 
124, 3« A 2i=-i Ind C« 7ot,6olnd Cas 267, 
Bulmmonly mu![ b= proved 4S 
C P C , 89 Ind Cas io8 But Here is noihinB m Ia» to prevenl a sale of mmo 
veable ptoperiym favour of a minor and Ibe minor can sue for possession of ihe 
property as such vendor 68 Ind Cas tpy Onco a snardian is appointed by Court 
tbeminonty oootinues idl the age of ai and any assent to an alienation by the 
minor IS valueless even tboogb the recessity for a guardian may not have com nued 
A^ I ^R 193* Lsh^ 394 In a su t by the plaintiff who was n m {(jg cancellation 

^ on his returning 

’ , , . " 9 O L J 404 , 

. ■ . 19 Ind Cas 6io* 

{1 “ « " J **' » O'* 't' ijy . oplncl Cas 543 

A lease of the property of a minor by a person purporting to act on Ins behalf 

but who IS not his certified guardian nor a rear relation is not binding on the minor, 
unless the lessee can prove that the lease was for the benefit of the minor 63 Ind 
Cas 355 A plamiifT can by a suit sei aside his on «He ground of mmoniy 

' * r . / « falsely representing 

■ • ich a case he is not 

■ ■ J 8S(P C), 9 Lnli. 

■ Mad 945 , 122 Ind 

■ • . d Cas , 89 Ind 

■ ■ * the only ground on which equity interferes 
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to maVe a person of full age return money or property which he obtimed during 
minority is fraud 23 Ind Cas 799=261! L J 612 , 25 T L R 265 , 53 S J 243 , 

rS Ch D 1C9 , 29 W R 747 . 50 L J Ch 673 , 45 L T 193 , (1913) 2 K B 335 

82 L J K B 593 , 108 L T 834 20 Manson 129 , 99 T L R 352 , 3 De E & J 

63 , 26 L J Bk 33 , 4 Jur (N S) 1257 , 6 W R 640 (Eng), 45 A 644 , 83 

Ind Cas 79 

It IS perfectly open to a person who owns property to convey that property to a 
minor, and the conveyance may be made in the minor's name and will convey a 
perfectly good title to the minor 18 Ind Cas 4$t , 24 Ind Cas 927 1 39 Ind Cas 
44 . 79 Ind Cas 955 


A lease or mortgage by a minor is vo d u is incapable of ratification express or 
implied by the acceptance of rent by the lessee on attaining majority A f R 
J931 Bom 178=33 Bom L R ni $8 C 224 = A I R 1931 Cal 393 , J22 Ind 
Cas 466 , 102 Ind Cas 449 , loolnd Cas 748 


12 A person is said to be of sound mmd for the purpose of making a 
, J , i* 1 . contract if, at the time when he makes it he is 
p™os«olconi«m;8 ' “P*'’". of undencanding il and of forming a 
^ rational judgment as to its effect upon his 

interest 


A person who is usually of unsound mind but occasionally of sound mind, 
may make a contract when he is of sound mmd 

A person who is usually of sound mmd but occasionally of unsound mindi 
may not make a contract when he is of unsound mind 


llXuttrations 

(d) A patient in a lunatic asylum who is at intervals of sound mmd may contract 
during those intervals 

(^} A sane man, who is delirious from (ever or who 1$ so drunk, that he cannot 
understand the terms of a contract, or form a rational judgment as to us effect on 
his interests cannot coniract whilst such delirium or drunkenness lasts 

Notes — Accord ng to English Law a contract of a lunatic is binding upon him 
unless It can be shown that at the time of making the contract he was wholly 
*■' *' the other parly knew of his 

1 enters into 3 contract and 
he d d not know what he 


understand business and forming ritional judgment as to its effect upon his 
interest 4 Bat L T 17^1923 P 187=68 Ind Cas 372 Where therefore, 
in a suit challenging the validity of certain deeds the plaintiff relies on 
unsoundness of mind he must cstabi sh it sufficiently to satisfy this test Merc 

to prose utter mental datk 
{barren, 9 Ves 6O3 at p 0i I j 
■ . B D 661 Illustration f») is 

contract is \od under ihts 
10 Botn. L 1\ 1004 Where 
motigagor IS found to be of unsounl mind but baaing lucid interval* no genera! 
rule could be laid down as to where burden of proof fay A I K >93® " 
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IS 11 


medical man is entiilcf’ 

Ind Cas 777 An 
dealings between debic 
between parties 5S 1 - 
See also 54 Ind Cas 437 


4/ fv */ i C 

44 B 474 P C , 31 Ind Cis 783 , 9 M I 


irt 25 
under 
ealings 


A 256 


CHAPTER II 


Op Contracts, Voidable Contracts, and Void 
AGREEMENTS 

'lO All agreements are contracts it they are made by the free consent of 
What aEreeraents ara com, acts P«'f “mpflent <0 contnct fo, a 


deration, and with a lawful object, and are not 
hereby expressly declared to be void. 


Nothing herein contained shall affect any law m force in British India, and 
not hereby expressly repealed, by winch any contract is requited to be made m 
writing or m the presence ol witnesses or any law relating to the registration of 
documents 


^^Notes— The Indian Contract Act s© fat as it goes, is exhaustive and imperative 
toniracung panes should be * competent to 
•hat a person who by reason of infancy, is 
a contract wnhm the meaning of tbe A« 
With an infant is not voidable but void 3® C 
'' *i4l«»s Bom L R 42i , 26 A 34a Such a 

MS Ind* C«"''3i2 ratified by a minor on atiaming majority I30lnd Cas 598 » 


‘'JTO";'*''’'? "Ol' •'IS hero cleaned can enforce the 
a ", M » !foor Mahomiit, a Bor I, J m 

SatLnVt?a1?a"hSh,h;'v 

11 Every person IS competent to contract who IS of the age of majority 
'^ho are competent to ®r:®®rding to the law to which he 11 subject, and 
cnnt»<..-, who IS of sound mind and is not disqualified 

from contracting by any law to which he JS 


•Kj f subject 

0^ c »’ "ot voidable but void r 

C) 46Ind Car ,6r° ],6A 




. vaar. a a .. r. -z . . I-J r- ‘ * * V. »V H 257 

54 Ind Cas 876 38 M 1071,1034 t^ah ro^ n., 267, 

C 9op r C. 89 Ind Cas 108 BuMhere is proved 45 

veable property in favour ofa mmoramj Jbe jwwc prevent a sale of immo^ 

property as such vendor 68 Ind Cas iot Possession of the 

the minoniy continues iiU ihe ape of ^ guardian is appointed by Court 


mmor'u"*-^ continues i,U ihe age of 2r and an' 
A I R I 
ofa bone 
the mone 


3t A 21 = 1 Ina Cas 704, 96 P R ,»%, 9 O L J 404 . 


' • ‘■•‘Ii 1/ a iu » s 
by reason of the fact that he prac 
himself to bs a major 62 fnd C 


63 Ind 
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to make a person of full age return tnonev or property which he obtained during 
minoruy ts fraud 23 Ind Cas 799=»26 ML] 612 , 25 T L R 265 , 53 S J 243 , 

18 Ch D IC9 , 29 W R 747 , 50 L J Ch 673 , 45 L T 193 , (I 9 « 3 ) 2 K B 335 , 

82 L J K B 593 , 108 L T 834 » 20 Manson 129 ; 99 T L R 352 , 3 De E & J 

63 , 26 L J Bk. 33 , 4 Jur (NS) 1257 , 6 W R 640 (Eng ) , 45 A 644 , 85 

Ind Cas 79 

It IS perfectly open to a person who owns property to convey that property to a 
minor, and the conveyance may be made in the minor’s name and will convey a 
perfectly good title to the minor, 18 Ind Cas 451 , 24 Ind Cas 927 , 39 Ind Cas 
44 , 79 Ind Cas 955 

A sale of the PTOpertv of the minor bv a /f^ gnirdim is valid, if it is ma de 
for the benefit of the minor or because of his necessiiy , 32 Ind Cas 638 , 26 
L R ro35 K lunatic is not disqualified from being a transferee of a property 
79 Ind Cas 955 A contract by a minor being void cannot be ratified 53 Ind Cas, 
123 ; 51 Ind Cas 410 

A lease or mortgage by a minor is void u i5 incapable of ratification express or 
implied by the acceptance of rent by the lessee on attaining majority A, I R 
1931 Bom 178=33 Bom L R in, 58C. 224=‘A I R 1931 Cal 393 , 122 Ind 
Cas 466, 102 Ind Cas 449, too Ind Cas 748 


12 A person js said to be of sound mind for the purpose of maktng a 
. J 1 contract if, m the time when he makes u, he is 
vvnat IS a sound mind for ihe aI ,, rA»m,nr, 

purposes of contracting 

interest 


capable of understanding it and of forming a 
rational judgment as to its effect upon his 


A person who is usually of unsound mind but occasionally of sound mind, 
may make a contract when he ts of sound mind 

A person who is usually of sound mind, but occasionally of unsound mind, 
may not make a contract when he ts of unsound mtnd. 


Jllus/rafions 

(<i) A patient in a lunatic asylum, who ts at intervals of sound mind, may contract 
during those intervals 

( 2 ) A sane man, who is delirious from fever or who is so drunk, that he cannot 
understand the terms of a contract, or form a rational judgment as to ns effect on 
his interests, cannot contract whilst such delirium or drunkenness lasts 

A-.j_ T'tt. I* a lujiaiii; IS binding upon him 

the contract he was wholly 
the other party knew ofhis 
' I enters into a contract and 

he did not know wiar he 
■ • as binding upon him in every 

■ • • d been sane when he made it, 

■ le contracted knew him to be 

was about *’ Intpeml Loan 
- «. si u out Accoruiog ru luis seciion a contract entered into 

by a person of unsound mind is void 41 P R 1912, *7 M I- J 78 The presump- 
tion is in favour of sanity I M H C R 214 Parly must prove total mcapaciij to 
understand business and forming r-iiioiial judcmeni as to us effect upon his 
interest 4 Pat L T 17=1923 P 187=68 Ind Cas 374 Where therefore, 
in a suit challenging the validity of cenain deeds, the plaintiff relies on 
unsoundness of mind he most establish it suflicienily to satisfy this test Mere 
' 'f — > ' " . to prove utter mental dark- 

■ ■ ■ ’ • * If'lirrf/t, 9 VeS,6o; at p 91 1, 

• ! ■ . *. I ' D. D 661 Illustration (a) is 

■ ■ • contract is 'Oid under this 

• ■ .... ... . , 10 Bom LB 1004 Wtere 

morlgagor is found to be of unsound mind but having lucid intervals, no gerera! 
rule could be laid down as to where burden of proof la> A. I R I 93 ® Ran? 24 
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Uiidue influence and capacity to eriter inio contract are totally diflerent. A I. R. 
1927 Cal 889= 104 Ind. Cas 527. 

and unsou! 
unless It IS 

n ind 95 ' • ' / '■ ■ 

F\ 132, “iluata drunkard man wken he recovers his senses, might insist on the 
fulfilmenc of Ins bargain and therefore that he can ratify It so as to bind VimseH to 
the performance of it " But Under the Indian Law, such a centract being totally 
void no question of raiificaiion arises. Vide notes under s ii. 


'-onscm' defined 


18 . Two or more persons are said to 
consent when they agree upon the same thing in 
the samo sense* 


Notes - Where ihe Signature of a blind man is obtained to a document hy^ the 
comenis being mis read to him, 
document is not binding on him 

1' So Ind Cis * ' ^ v. 

lerrrs bejond the trnowledge of ihc etecotints, and consequently 

dilTcreni one frs.ni that which iht> thought they were executing, it was beid tna , 

ibe 8 lid evecutvms not having reatl the deed, but having trusted to information 
ft'sely given Miem '[le-r signatures could not amount to its contents jB 34 * 
Bui u IS loulitlul ivheiher the uile uould apply to a man who can retd but 'rho 
forbears to re id 80 hid Cns 67 Where by a promisee's fraud a person Js Jimaccd 
to execute deed under belief ihn he is oguing some other insirument of a diftrMt 
nature ihe iranssction is void 20 Ind Cas 525 Where piriics were under a inis'a»“* 
ns to period for which ngreement is entered into, that agreement is not contract, to® 
Iml Cas 573— A 1 R 1927 1 "'h 240 


Kreo coiisein" defined 


14 Consent is satd to be free when it ** 
not ciusedby— 


(t) coercion, as defined in section 15, or 

(a) undue influence, as defined ui section 16, or 

C3' fraud as defined in section 17. or 

14) iiii«rcpresentae(o», as defined til section iS, or 

fS) iniviake, siit>;(.ct to the provninnv of sections so, ei, and 22 

Consent is sail to be so evused when tl would not have been given but 
for i^.c txisiencc of such coercion, u idue jnfluence, fraud, misreptesentatjon, 

Qt nii'takv: 


which has to be consider* 
quesiion recurs in various 

* ' ’ tient of form or considera- 

tha consent of both or 

' ' expression of intention? 

ihe consent is given by 
mistake — * Viirie Oman's 

. * ^ ' t— j I .. by ordinsry princi* 

' “ *"** , ’ ^ • ip or 

" ■ • *. 


, ■* ■. <{A<tr 

J t^k ^kn ^hnnnas tani>i‘t*9 v** •* 229M43 j. ,4 IJS***? Bom. K 

S27*-39B.44t (P C) 

16 . "Coercion” is the commiiling, or threatening to commit, any act 
forbidden by the Indian Penal Code, or the 
•‘Coercion defined unlawful tetalning, or threatening to detain* 

any property, to the prejudice of any person whatever, with the intention of 
causing any jierson to enter JDio an agreement. 



THE INDIAN COSTnACT ACt 


ExplanaUon. — It is immaterial whether the Indian Penal Code is or is 
not in force in the place where the coercion is employed. 

Illustration 

A on board an English ship on the high seas, causes B lo enter into an agree- 
ment by an act amounting to cnmmal intimidation under the Indian Penal Code 

A afterwards sues B for b’’each of contract at Calcutta 

A has employed coercion, although his net is not an offence by the law of England 
and although section 506 of the Indian Penal Code was not in force at the time 
when or place where, the act was done 

Notes — The definition of coercion in this section is expressly i7is<»rted for ihe 

special ohirn c ij . » <• « - j 

an agree ■ > 

Bank of ■ . 

son to 

entered 

32 hf L J <94«4i iM 33 , see als025 B 10 , 4 A 352 , 22 A 2J4 A refusal to 

convey the equity of redempiion except on cerUir *" 

or threatening to detain propeny to the prejudtet 

this section 27 C L j 78 = 45 Ind Css 738 Me 

not coercion 10 Ind Cas 344=»SO C 192 


S riy «/rf.3L \V 49Q=Ulod Cas $78 T1 
w is not applicable in India t6Ind Cas 344» 


Law is not applicable in India t6Ind Cas 344*‘>S 0 0 192 In order to avoid 3 
contract the cocrc on must be such as comes wiihm the provision of this section 
15 C 656 Where a person fearing the result of a prosecution enters mio an agree 
mB)!l with rhe eetnpjjinant }jj Consideration ofbis nhtodnn ng n the c.onsem ol such 
r A h coercion or undue influence under#* if and 

, P W R lOM 90 I id Cas 41S3 Detaining 

detain property unlawfully is coercion 55 Ind 
. • 5 

10 . • CO A contract i3 said to oe induced by "undue influence* where 
, i, . the relations subsisting between the parties are 

Undue influence defined such ihal one of the parlies is m a posiiiun lo 

dominate the will of the other, and uses that position to obtain an unfair 
advantage over the other 

(a) In particular, and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position to dominate the will of 
another — 

(fl) where he holds a real or apparent atithonty over the other, or 
where he stands in a fiduciary relation to the other ; or 
(i) where he makes a contract with a person whose mental capacity 
IS temporarily or permanently affected by reason of age, illness, 
or mental or bodily distress 

(3) Where a person who is m a position to dominate the will of another, 
enters into a contract with him, and the transaction appears, on the face 
of it or on the evidence adduced to be unconscionable, the burden of prosing 
that such contract was not induced by undue influence shall lie upon the person 
m a position to dominate the will of the otbet. 

Nothing in this sub section shall affect the provisions of section m of the 
Indian Evidence Act, 187* 

Jllastration 

(a) A, having advanced money to his son. D. during^ his minority, upon B'j 



* S 16 has been substituted for the onpnal bv the Ind an Coniraa Act Amend- 
ment Act (VI of 1809) s 2 
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{c) A, being jn debt to B, the money lender of Jus village, contracts a fresh 
loan on terms which appear to be unconscionable. It lies on B to prove that the 
contract was not induced by undue influence 

(/i) A applies to a binker fora Joan at a tune when there is stringency in the 
money market The banker declines to make the loan except at an unusually high 
rate of interest A accepts the loan on these terras This is a transa-tion in the 
ordinary course of business, and the contract is not induced by undue influence 

l^otes— In order to reip the benefit of tins section it is nei-essary for the 
defence to establish tint the erccufanis of a deed were induced to sign it bemuse 
(he plaintiff was in a position to dominate his will and used that position to obtain 
imfnr advantage 90 P. L R I90i=*36 P R 1901 In the absence orany pfea 


P W R 19.1, 2P R 1902, (O C 307, 7A L J 745-32 A 5®’."^. 

57a , 47 Ind C\s n la oidtr to avowl a contract on the ground that it w« 
induced by undue influence, two things must be established (i; that one oi tne 
parties nns 111 a position to domina'e the will of the other, and (?) that he used 
the position to obtain in unfair advantage over the other. The burden 
of proof lies in the first instance on the party who raises that plea If ibat party 
proves that the other pariy was not only in a position to dominate his will 
he can do by esiibhslting the facts mentioned m sub clauses (0) and (W of Cl (2) 
but that the transaction entered mw was also unconscionable, then the burden ot 
proving that the contract was not induced by undue influence is shifted upon the 
other party pMjs L J 373 

It i« for the person claiming the benefit from the disposition of property by the 
pardxnashm lady to establish aflirmaiively that it was substantially understood 
by the hdy and was really her free and mtelhgent act If she ts illiterate tt must 
have been read over to her If the terms are intricate they must have been ade- 


iifsi cliiise nj tills secfion t is necessary for the defence to show that an unfair 
advirttige has been obtained over him , while to bring the case iviihin sub section 3 
he musi prove ihat tlie transiciion 1$ unconscionable , unless these elements are 
proved ihe mere f»ct tint one ni ibe parties is in a position to dotnioate the will 
of lU other does not cmnl- the Jailer to free himself from his obligation under 
the contract Ibid Dy the amendment of section t6 of the Contract Act the 


uiu itut MU uitiiiii me scLiiuii as II ungmaiiy stood j6 M 533, see also '•o tad 
Cas 8 Where the panics ire at arnu length and the pirty against whorn undue 
influence is pleided is not in a posiiion to dominate ihe will of the other party there 
can be no undue influence AIR 1932 All 174 

The amendments m the Indim Law of contrnct went further in the direction 
of relief agiinst harsh and unconscionable bargainsThan those of English money- 
lending Act, ind the dicn of English Judges under that Act might therefore be 
accepted Abdul ftlajiiv K! trade, 19 C \V N 809 Where pressure for undue 
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In a transaction where the nte of interest is very high it must be proved that 
the lender was in a position to dominate the will of the debtor lo Ind Cas 249 
7 Ind Cas 26 i=* 32A 590 (N), U B R (1897 — 1901) VollI, 315, see also 5 Ind 
Cas 486 , 148 P L R 1911 , 28 B 639 , 25 B 126 Urgent need of money is 
not by Itself sufficient proof that the obligee was in a position to dominate the 
will of the obligor 4S L R 276 It cannot be held that a slate of fear by itself 
constitutes undue mduence under this section Assuming a state of fear amounting 
to mental distress which enfeebles the mind, there must be further action of some 
hind, the employment of pressure or influence by or on behalf of the other party 
to the agreement 22 A 224 A deed is not void on the ground of undue influence, 
merely because the deed was executed while the defendant was under arrest in 
execmion of a pretious money decree 51 P R 1908 The mere fact that one of the 
parties was in a position to dominate the will of the othef will not avoid the contract 
3S L R 130=4 Ind Cas 610 It is incumbent on a party be he plaintiff or 
defendant who seeks to set aside a contract on the ground of undue influence or 
fraud to give m his pleadings full particulars of the circumstances on which he 
relies on the basis of bis plea 8 0 C 210 Apart from the recent statute an 
English Court of Equity cannot give relief from a transaction or contract 
merely on the ground ihat it was a Mrd bargain except perhaps where extortion is 
so great as to be of itself evidence of fraud 4C L J i (P C)=28 A 570 (P C) 
= 331 A 118 In order to avoid a contract on the ground of undue influence a 
Court should consider only ihe terms of this section Tb/d 


The equitable doctrine of undue influence applies to cases, in which the position 
of the donor and the donee has been such that it has been the duly of the donee 
to advise the donor or even to manage his property In such cases the Court 
throws upon the donee theburlenof prov ig that he has not abused his position 
and of proving that the gift made to I im has not been brought about by any undue 
influence on his part It 1$ necessary to show that ihe donor had independent 
advice, and was removed from the influence of the donee when the gift was made 
to him 29 M 161 (F B ) , see also ii O C 295 The term unfair advantage” 
in clause (1) of sec on 16 is used as meaning an advantage obtained hy un 
righteous means 9 Bom L R 1164=32 B 37 

The Indian Contract Act throws upon the person dealing with an expectant heir 
and m a position to dominate the latter s will the burden of showing that he has 
not used nis position to obtain an unfair advantage The illustrations to an Indian 
Statute are to be taken as part of the Statute 23 C W N (P C) 


Undue influence is not established by proof of relations of the parties 
having been such that the one naturally relied upon the other for advice 
and that the ocher was in a position to dominate the will of the first in giving it 
To render influence ‘ undue’ it must be established that the person in a position of 
domination has used that position to obtain unfair advantage for himself and so 
as to cause injury to the person relying upon his authority or aid It i> only when 
ihe bargain IS with the influencer or brought about by bim and is in itself uncons 
cionable that the burden is thrown upon the influencer to esiabhsh affirmatively 
that the other parly was scrupulously feept separately advised in the independence 
ofa free agent 43 M 546*^55 l*>d Cas 447 (P C> The plea of undue influence 
IS not open to a man who at the time of the (ransactian m dispute avas of mature 
age and of some inicIliRcncc and who, for some years previously managed his own 
affairs 4a A 922 = 29 C W N 598=58 Ind Cas 845 (P C) In a case of undue 
influence active confidence between tic person executing a document and the per 
son under whose influence the document is said to have been executed, must be csta 
Wished 1 1 L W 112 


As regards payment of exorbitant rate of interest, vide 56 Ind Cas 74 , 24 C 
\V N 444 . S4 Ind Cas 78j , 57 Ind Cas 1004 , 54 Ind, Cas 558 , t P L T 
34.24O C3>3.S9lnd Cns 277 . 48 C 93 . 48 lad Cas. 1-29 C L J 16;, 
P C 51 Ind Cas 496, 69 Ind Cas 6,7. 74 InJ Cas 346, 72 Ind Ca* 767, 
74 Ind Cas 193 >oO L J 39o , 1923 Lah 634 13 C L J 95 ,96 Ind Cas 
413 , A 1 R 19*6 Cal 171 , 9b Ind Cas 6S4 , («9'4} Lah 2i , (1924) P 71 . 
I9'4 Oudh 118 , 2 M>s L J (B&C) 19 , 90 L J 441 . 68 Ind. Cas. e"? . A, I R 
I93‘ I'tS 91 

In respect of a transact on by a /irflinuAro lad> it must be shown that the 
hdy had independent advice and sumaem ia»ell tcoce to urdersta~d the rc!e‘ 

C C H. Vol 1— 15a 
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(f) A, being in debt to B, the money-lender of his viJiage, contracts a fresh 
Joan on terms which appear to be unconscionable. It lies on B to prove that the 
contract was not induced by undue influence. 


(li) A applies 10 a banker for a loan at a lime when there is stringency in the 
money market. The banker declines to make the Joan except at an unusually high 
rate of interest A accepts the loan on these terms. This is a iransa’tioa m the 
ordinary course of business, and the contract is not induced by undue influence. 

Notes — In order to reap the beneflt of this section it is necessary for the 
defence lo establish that the executants of a deed were induced to sign it because 
(he plaiinifi was m a position to dominate his will and used that position to obtain 
untair advantage 90 P. L. R. I90t*=36 P. R 1901. In the absence ofany plea 


1901 = 151 PLR , to Ind Cas 14=8 A- L. J. 407 ; 32 B- 20K ; 22 ind. tas 406 
24 Ind Cas 67 , vide also 20 M L j 785 ; 5 O. C. 256 ; lit P- f'* 

T 204 16 C L J 76 (PC.) , II C W N 249 (P. C) 5 9 Bom L R. 143=31 B. 

348, 6 Ind Cas 233 , 7 A L J 729=7 fnd. Cas. 286; *2 C. W. N. 1102 j 13* 
P W R i9»r . 2 P R 1902 , 5 O C 307 , 7 A L J 745-=52 A. 580=6 Ind. Las. 
573 , 47 Ind Cis II In order to avoid a contract od the ground that 
induced by undue influence, two things mtisi be established; (1) that one ol the 
parties was in a position to domina«e the will of the other ; and (?) i^t he used 
the position to obtain an unratr advantage over the other. The burden 
of proof lies in the first instance on the party who raises that p!ea. If that party 
proves that the other party was not only in a position to dominate liis will and this 
he can do by establishing the ftets mentioned m sub-clauses (0) and (^) of Cl fs; 
but that the transaction entered into was also unconscionable, then the burden of 
proving that the contract was not induced by undue influence is shifted upon the 
other party 9M>s*L J 373 

It IS for the person claiming the benefit from the disposition of property by the 
j>ar^ tH.is/un lady to establish affirmatively that ii tvas substantially understood 
by the lady and nas really her free and intelhgeoi act If she is illiterate it must 

have been ....... >..• ..4». 

Quately ex( 

dent leg il • 

also A ] r 

the borrower docs noc itself place the lender m a position to dom/nate his will 
wthin (Ilf men intf of thi» section 1/ C L / 212 To bring a case within the 

first clniise of ibis secnon. ri is necessity for the defence 10 show that an unfair 

adviiiii^rg bis ijctii obCMcicJ over him , white to bring the case within sub section 3 
he musi prove ilut the irjnxciion is unconscionable , unless these elements are 

prover), (he men. fict tint one oj the pirties is in a position to dominate the will 

of tl e oiher, does 1 01 ontnl- the Jaiier to free himself from his obligation under 
the contract /di<f Uy the amendment of section j6 of iht Contraci Act, the 
■ * ' his respect 

■ ■ ■ icttan may 

. . . , ■ influence. 

Ihe substituted oennmon ol undue influence includes within its scope cases which 

; aijo 

• ■■ ' t whom undue 

' ' ■ * ■ party, there 

can be no undue influence A 1 K 1932 All 174 

T ■ ■ ■ ■ ■ .aw of contToci went further in the directlo/i 

cionable bargaiarTRan those of English money- 
■ * h Judges under that Act might therefore be 

• * “ » ■■ 19 C W N 809 \Vhere pressure for undue 

influence is non-existent, a sun for refund does not he 19 C W N. 383 The 
fact that a compoundable crimioal case was pending between the parties and the pro- 
section w.ai ready to compound the offence and to withdraw the charge 1/ the 
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In a transaction uhere the rate of interest is very high it must be proved that 
the lender was in a position to dominate the t^illof the debtor to Ind Cas 249 
7 Ind Cas 261 = 32 A 590 (N), U B R <1897 — 1901) VolII, 315, see also 5 Ind 
Cas 486, 148 P L R 1911 , 28 B 639, 25 B 126 Urgent need of money is 
not by Itself sufficient proof that the obligee \ias in a position to dominate the 
will of the obligor 4S L R 276 It cannot be held that a state of fear by itself 
constitutes undue influence under this section Assuming 3 state of fear amounting 
to mental distress which enfeebles the mind, there must be furiher action of some 
kind, the employment of pressure or influence by or on behalf of the other party 
to the agreement 22 A 224 A deed is not void on the ground of undue influence, 
merely because the deed was executed while the defendant was under arrest m 
execution of a previous money decree 51 P R 190S The mere fact that one of the 
parties was in a position to dominate the will of the othef will not avoid the contract 
3S L R 130=4 Ind Cas 610 It is incumbent on a party be he plaintiff or 
defendant, who seels to set aside a contract on the ground of undue influence or 
fraud to give in his pleadings full particulars of the circumstances on which he 
relies on the basis of his plea 8 0 C 2to Apart from the recent statute an 
English Court of Equity cannot give relief from a transaction or contract 
merely on the ground that it was a hard bargain excep' perhaps where extortion is 
so great as to be of itself evidence of fraud 4C L J i (P C)=28 A 570 (PC) 
= 331 A 118 Inorder to avod a contract on the ground of undue influence a 
Court should consider only the terms of this section Ibtd 

The equitable doctrine of undue influence applies to cases, m which the position 
of the donor and the donee has been such that u has been the duty of the donee 
to advise the donor or even to manage his property In such cases the Court 
throws upon the donee the burden of proving that he has not abused his position 
and of proving that the gift made to h m has not bee i brouelit about by any undue 
influence on liis part It is necessary to show that the donor had independent 
advice, and was removed from the influence of the donee when the gift was made 
to him so M i6i (F D ) , see also 11 O C 293 The term unfair advantage” 
in clause (t) of seciion 16 is used as meaning an advantage obtained hy un 
righteous means 9 Bom L R 1164=32 B 37 

The Indian Contract Act throws upon the person dealing with an expectant heir 
and in a position to dominate the Utters will the burden of showing that he has 
not used nis position to obtain an unfair advantage The illustrations to an Indian 
Statute are to be taken as part of the Statute 23 C W N (P C) 


Undue influence 1$ not established by proof of relations of the parties 
having been such that the one naturally relied upon the other for advice 
and that tl e other was m a position to dominate the will of the first m giving it 
To render influence “undue* it must be established that ihe person m a position of 
domination has used that posiiion to obtain unfair advantage for himself and so 
as to cause injury 10 the person relying upon liis authority or aid It i> only when 
the bargain IS with the infltiencer or brought about by him and is in itself uncons 
cionable that the burden is ihrown upon the influencer to esiablish affirmatively 
that the other parly was scrupulously kept separately advised m the independence 
ofa free agent 43 5<b=55 Ind Cas 447 (I* C) The plea of undue influence 

is not open 10 a man who at the lime of the transaction in dispute, was of mature 
age and of some intelligence and who, for some jears previously managed his own 
affairs 4’ A 922 = 29 C W N 598=58 Ind Cas 845 (P C) In a case of undue 
influence active confidence between tie person executing a document and the per 
son under whose influence the document is said to have been executed, must be 
Wished Ji L W 112 


As regards payment of exorbitant rate of intcres*. vide 56 Ind Cas 74 r 
\V N 444 , 54 Ind Cas 78> , 57 Ind Cas 1004 , 54 Ind, Cas 558 , l P L T 
34 , 24 O C 313 , 59 Ind Cas 277 , 48 C 93 , 48 Ind Cas. 1 = 290 L I i6e 
P C 51 Ind Cas 4^. 69 Ind Cas 6>7 , 74 Ind Cas 346, 72 Ind Ca« 767’’ 
74 Ind Cas 193 »oO L J 390, 17*3 Lah 634 »3 C L J 93 , 96 lad Vai 
413 , A 1 R 1926 Cal 171 , 96 Ind Cas 6S4 , (i9‘*4) Lah 2t , (10^4) p 
I 9'4 Oudh 118 , 2 M)s L J (Bi C) 19 , 9 O L J 442 . 6S Ind Cas 687 \ f V 
I93> N‘‘g 91 • s la 

In respect of a transact on b> a hd> it must be shown that 

lady had mdependent advice and suffiaent imellgence to u"dcrstand the m.?. 

C C H. Vol l-isa 
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and important nntferS. t]nt she did understand them as they were explained to 
her^ that nothing was concea/ed and ihit there was no undue influence or mts 
representation 28 M L T 35t=*(i93o) M W N 631=47! A 265 (P C),seea!so 
1926 p 5S2 , 40 C L. J 393 , fiS Ind Cas 380 Undue influence is a species of 
fraud, which must be pleaded with precision and when a case of undue influence or 

fraud is not made in the pleadings suc'‘ - - •- — ^ 

which have no power otherwise lo 

pound interest 60 Ind Cas 382=»2 f •• 

of money on the part of a borrower r 

to dominate his will 48 Ind Cas 32 *• , 

but capable of exercising independent and intelligent judgment no presumption 01 
undue inflnenre arises 4 Pat L T 707 , 74 Ind Cas $J 7 » 68 Ind Cas 3 Z^ 

not enough u prove undue influence that a vendor of property »vas i» a aisfuwea 

state of mind and anxious to dispose of property at the time of sale 72 Ind 
1032 , see also 93 Ind Cas 995 , 96 Jnd Cas 468 .AIR (1926) Cal 455 » “ 

L I m ! ?8 M (.aj ! 6 s ’ 19=^ Uh 327 ! 1 P.t -.63 , 9 O I- 1 439 ; 66 Ind 
Cas 642 , 68 Ind Cas 597 

Sub-section 3 — By this sub section three matters are dealt with In the 
first place /he reiTtions betneen the parlies must be such that one is j” ® «rtri 
to dominate the will of ihe other Once that position is substantiated the secona 
stage has been leached the issue whether the contract has been inouced oy 
undue influer ce Upon ilu cleicrmmation of this issue a third point emerges, Jhic 
IS that of tf e onus iw't'i the burden of prosing (hat the contract was not inducea 
by undue lufl icnce is upon the person ivho is in « position to dominate the will of {ne 
other 38 C W N 834= -t I loir 

17 “i^'raud” means and incltides any of the /oJJowing acl5 coniniill®^ ® 
.17 , .j . 1 /•_ . ^ Mntract, or with bis connivance, or by 

Fra d defi cd agent, with inlent to deceive another party 

thereto, or lus agent or to induce him to enter into the contract - 

(0— The suggestion as to a fact, of that which is not true, by one who 
does not believe it to be true , 

(s')— 'The active concealment of a fact by one having knowledge or belief 
of the fact , 

(3) — A jwomise made without any intention of performing it , 

(4) — Any other act fitted to deceive , 

(5) — 4 i\ny such act or ommion as the law specially declares to be 

fraudulent 

E\p! tna/i //— Mere silence as to facts Iiicely lo aflecl the willingness of a per- 
son to ent r into a uontri t is not fraud, unless the circumstances of the case are 

socbthji resat.lieing inj to II, em. 11 1! u.e duty of the person ktepmg silence 

to speak, or unless lus silence is, m itself, equivalent lo speech 
Illustraltons 

M A sells by inclion, it, B. n horse „l„e|, A knows lo be un,o,mn a .. , 
nothing to B -1''' .vuc_ 'i 1 

(i) B IS A- ■ . • . . 

names wouk 
(r) » say 

A says nothi ^ . ly ipcei-ii 

(rf) A and I) being irauers, enter ui>on 1 conir,rr AhKnnv,.* 

«p™'?« 3 'L,frr,;se‘’/ 

Notes -Fraud „ ,f>l,e teprescirlaitor, rrf made „ 1 |I, , k„orfed« oir,, 

falsclioo-l. or recklcislj, wlihnu' b-licfinits trmi,, w„h , he intention that u should 

V I « n-r. » u . - — - ^'tlly m lueing him to art upon it 

'* . ' ■ K 6 H I. C 403, Lord Cesms 

‘ vcier moriUy censurable, however 

* ■ ■ ■ proceelinB at a proper time for 

' ■ ■ ' lares, woulJ, in my opinion form no 
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ground for an action in the nature of an action for misrepresentation There mu 
"^yop'mon, be some active mis statement of fact, or, at all events, such a parti 
ana fragmentary statement of fact, as that the withholding of that which is n 
s»9i«* fr.,! .V,. I 1 , , . .j -1 1 in . .T. IS maintainab 

the damage of tl 
le knowledge of tl 

. ^ ^ iph Co, a C P D 

so traud IS proved when it is shown that a false represeiUHio i has been mac 
sO knowingly, or (2) without belief in its truth or {3) recklessly, and careless 
whether It be true or false" Per Lord Uer^chell, m letrsv Peek, 14 App Ca 
374 « see also 43 A 634—11 A L J 571^1934 All 17 Equal means of knowled] 
1-5 tmrr,i.«r -,1 I . „ _ . representation, or any thing calculated 

, aar icubr point 133 Ind Cas 372 = A I \ 

do not by themselves constitute fraud 
* lyj-i Alt 5 iraud must he proved in the making of the contract and not 
Its performance 37 B isS; 46 B 489 This misrepresentation must be 
“^’’^tcsentalion of fact Harry v YounX, 1 Yelv 20, Lmdtsiy v Hurd,!, 1 
S ” 1 • V ^ ^ . 20 C L J 4'*4 , 43 InJ Cas lot , 17 C 291 P, C ‘To make 

man liable for fraud moral fraud must be proved against him I do not understai 
legal fraud , to my mind it has no more meaning than legal heat or legal cold, leg 
light Or legal shade " ff'e/fv ffeU, 3 Ex D 249 braud may be coramiUed bj 
parly 5 agent with his connivance 28 B 403, see also 39 Ind Cas 169 Speci 
Iraud mut be pleaded and proved 10 Ind Cas 922 , see also 25 Ind Cas 789 


■SIis«presenlai,on’'d!liotd , I®' =' 

includes— 

0 ) the positive assertion, in a manner not warranted by the information 1 
the person making u, of that which is not true though he believe* it to be true 

(a) any breach of duty which, without an intent to deceive, gains a 
advantage to the person commuting it, or any one chiming under him, I 
misleading another to his prejudice, or to the prejudice of any one clatmir 
under him ; 

( 3 ) causing, however innocently, a party to an agreement to make a mistak 
as to the substance of the thing which is the subieci of the agreement 


Notes— There is a difference between misrepresentation or innocent mr 
statement of fact and fraud or wilfuf mis statement of fact Amoa p 156 i 
Arhwnghty Hewbold, \y <jl\ D 320 CoHon L. / said “It must be borne m mm 
that m an action for setting aside a coniraci which has besnobiained by misrepresent' 
tton the plaintiff may succeed (bough ihe misrepresentation was innocent , but in a 
action for deceit, the representation to found the action must not be innocent, ths 
IS to say it must be made either wuh the knowled^ of its being false or with 
reckless disregard wlieiber It IS or It IS uot true'* ‘ It is fraud m law if a part 
makes representations which he knows lo be false and injurj ensues although ih 
motive from which the rcprcseniatio IS proceeded may not have been bad ’ Pe 
Ttddjl C J \n Foster v Chtrles, 7 Cmg 107 , see 3 15 242 Misrepresentaiio 
IS a mis statement of facts not known to be false ora nondisclosure of facts nc 
intended to decive Anson p 159 3 Vhere a person mikes a positive assertion rclyin; 
upon the statement of another, that a certain third party would become a director 
he IS not warranted in making that assertion wiihm the meaning of section 18 of ihi 
Contract Act 4 C W N 370 Silence in some cases ma) amount to misrepresent 
ation 42 C 2So24lnd Cas 193 There is no m srepreseniation where the truth cai 
be discovered wuh ordinar) diligence 7 i Ind Ca» 161 » 36 Ind Cas 34 . 3S Ind Cas 
Soo *— r-> lent, maj give a right 10 avoic 

or resc • Per Lori Pra~fxeU,\'\ Derry 

v. Pies. '4 ■ b“twctn fraud and tnisrepres 

entation 1$ mat in tne one cas; me |•sl*all iuik.iii„ me sjgse* oa doss no* be ex 
It to be true and m the other he believes it to be true Thoagb in bo h cases u 
IS a misstatement of fact which misleads the promisor $3 A 3 ‘* 4 =*t 93 t ^ I- / 
X 53 =“A I R 1931 All Ij4 Ml* »1 e b> inno-eat ri >r*pr*s“ataiion iu» n-s repj 
diation nf contract A I R, 1032 Bom 151(b) A sel!-r i rof $>10^ 10 b- omer il-oj,,h 
merely lien holder ‘’•’"'■■•reores^tifvirnn 122 loJ Cas t- 
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incl impnrci vt iirvitcrs, ih'vt she ditl underst'iml (hem ns they were explained w 
her, that noilmii, mS coiicciled ind (Iitl (here nis no undue influence or mis 
represe ai i 3S M I T 35l-(io 0) M \V N 63 i **^7 I A 265 (P C }. see also 
1926? ^oC L.} 39 j , 65 Ind Cas 380 Undue influence js a species of 

fnud, will !i must be pleaded with precision and when a case of undue influence or 
fraud IS 11 )i made in the pleadings sue' * • » * »- 

which haie no po-ver otherwise to 

]»oun(l iMierest 60 Ind Cis 282*»3 I ■■ 

of nnnej nii the part of a borrower < 
in dominate Ins will 43 Iiid Cas 33 ‘ 

l>ui np-iiic of extrcising independent and intelligent judgment no presumption of 
iinl L fl lei oc irises 4 Pat L T 707, 74 Ind Cas 5i7;6SInd Cas 372 ft is 

not ei 1 1 [rove uiidui influence that a vendor 0/ properly was in a oisiu^eo 

slate of mull I n \ oiis to dispose of property at the time of safe 72 Ind Cw 
^035 , sec ah 1 Oj 1 ^ 5 '-as 095 , 96 Ind Cas 468 , A I R (1926) Cal 4 S 5 1 y ^ 
L ; 523 , 78 Ind ( IS 56, 19*4 I ih 337 , l Paf 263 » 9 O L / 439 . 00 Ina 

Cas 642 , 68 Ind Cis 507 


Sub seotion 3 -^Ily ihis sub section three matters are dealt with In the 
first place ihc ithi > s hci \cc«t tl e pames must be such that one is in a position 
10 domiin c the will I it «I er Onre that position is substantiated the s®cona 
stage has 1 cc real 1 he issue whether the contract has been induced by 
undue mil ic e (;oi 1 I icrm nano 1 of this issue a third point emerges, which 
IS that of il e onm /loA »« fi \) c bur len of proving that the contract was not 
by undue mfl cncc upon the person who js in a position to dominate the wilt of the 
other 28 C W N 834- i 1 \ ton 


17 ‘Fraud means and includes any of the following acts committed by a 

j 1 a 1 patty to a contract, or arilb his connivance, or by 

Fraud define! his agent, wub intent to deceive another party 

thereto or his agent or to induce him to enter into the contract *— 


(1) — The suggestion as to a fact, of that which is not true, by one who 

does not believe it to be true , 

(2) — The active concealment of a fret by one having knowledge or belief 

of the fact , 

(3) — ^ promise made without any intention of performing it , 

(4) — Any other act fitted to deceive , 

(5) — “^ny such act or omission as ihe law specially declares to be 

fraudulent 


son 

suci 


to 


vv -« a: Vaaa'., Wi'AVtMtriX \t, 


Jllustrahons 


\ to B a horse which A knows to be unsound A says 

nothing to B about the horses unsouniness This is not fraud m A ^ 

W B IS A's daujliter, snd has J»sl come ,1 age Here the rdjt.oo between Ihe 
parties would make it A s duty to tell B if ihe horse is unsound 
p. “ ’'v,. “ ' shall assume that the horse is sound " 


has private information of 
) proceed with the contract 


Notes— Fraud is a false represemation of fact made wiih a knowledge of, ts 
falsehood, or recklessly without belief in its truth, w«h the intention that it should 
' j - jnijucing him to art upon jt 

• R 6 H L C 403, Lord Caims 
vever morally censurable, however 
proceeding at a proper time for 
titling aside an alioiment or a purchase of shares, would, in my opinion form no 
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fr^nd for an acMon inllie nature of an action for misrepresentation There must, 

ents such a partial 
of tl at which IS not 
tion IS maintainable 

tor a mere statement, although untrue and although acted on to tie damage of the 
person to whom it is made unless that slatcmeut is false to the knowledge of the 
person making tt’ Per Bramuelt / m Dickion v Tcle^rtph Co, aC P D i 

r 1 is proved when u is shovn that a fatso representaiio i has been made, 

V*) Knowingly, or (s) wuhom; belief m%ts truth or (3) recklessly and carelessly 
whether It be true or false" Per Lord Her cMI it ierryv Peel. 14 kpp Cas 
374 , see also 45 A 6'*4=it A L J 571=31924 All 17 Equal means of kno viedge 
IS immaterial where there IS an express represeatition or any thing calculate! to 
deceive or to lull suspicion upon aparicular point 133 Ind Cas 372= A I R 
193* Mad. 603 (2J Secrecy and haste do not by themselves constitute fraud A 
I R 1932 All 5 Fraud must be proved m the making of the contract and notm 
Its performance 37 B 158, 46 B 489 This m s represeniai on must be a 
*”^r^resentation of fact Harry v Youn^ 1 Yelv 20, fmdjsxy v Hurd L R 
S P C at P 243 , 20 C L J 4-»4 , 43 ind Cas loi , 17 C 291 P, C To make a 

man liable for fraud moral fraud must be proved agai 1st him I do not understand 

legal fraud , to my mind it has no more meaning than legal heat or legal cold, legal 
light or legal shade " Wellv Bell, 3 Ex D '*49 1 raucl may be committed by a 
party s agent with his connivance 28 B 40j sec also 39 Ind Cas 169 Specific 
fraud mut be pleaded and proved to Ind Cas 922 , see also 23 Ind Cas 789 

”M.!repr«en.a„o„ defined ** • ,M.srepresentntlon means and 

includes— 

(0 the positive assertion ma manner not warranted by the information of 
the person making it, of that which 1 $ not true though he believes it to be true , 

(a) any breach of duty which avithout an intent to deceive gams an 
advantage to the person committing a, or any one claiming under him, by 
misleading another to his prejudice, or to the prejudice of any one claiming 
under him , 

(3) causing however innocently, a party to an a|reement to make a mistake 
as to the substance of the thing which is the subiect of the agreement 


Notes.— There is a diflercncc between misteprcsenlation or innocent mis- 
statement of fact and fraud or wilful ms statement of fact Anson p 156 In 
Arkwright \ Newbold \T Qh. D 320 Coffow i. / sail It must be borne m m nd 

•*’“ *■ -xa which hasbe-nobiainedbymisreprescnta 

misreprescntattoii was innocent , but in an 

* >und the action must not be innocent, that 
ih the knowledge of Us being false or with a 

■ ot true It IS fraud in law if a parly 

MS to be fitsfi- ww't ewswes \lvlviigh the 

motive from wh ch the rcprcsentatio IS proceeded may not la\e been bad Per 
Ttddal C y in Foster v Charles 7 Ding 107, sec 3 15 "42 Misrepresentation 
IS a mis statement of facts not kno vn to be false or a non hsclosure of facts not 
intended to decive Anson p 139 Where a person makes a posit ve assertion relying 
’•'* — become a d rector 

seciion jS of the 

4 nt to m srepresent 

vhere the truth can 

■ IS 34 3S Ind Cas 

• ■ lent nu> g >e a right to axo d 

• Per Lor i Bra "tsvell, in Derry 

e M • ■ b“tween fraud and tri srep es 

■ • sjgges on do-s no* bel eve 

■ • c rhojgh in bo h cases 

s • I sor 53 \ 3'4=>93« ' ^ 

■ ■ I jTcnres'ataiioa just aes 

I rof sun,, to b- oTne*" 

J Cas o-j 


V 
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10. When consent to .in agreement « caused by coercion*, fraud, or 
,, , , , . rmsrtpreseniatJOfl the agreement is a contTaei 

Vo>dabilitvf of .igrcements voidaWe at the option of the party whose consent 
(r« co«w. 

A part) to a contract, whose consent was caused by fraud or misrepres' 
eniaiion, ma), it he thinks fi\> \bal the contract shall be petfcjtmea, 

and that he shall be put in the position in which he woujit have been jf toe 
tepicsentaiions made had beeri true 

I' XU pit I/I —If such consent was caused by misrepresentation or by silence 
fraudulent wuhin the meaning of section IT, the aaveUhetess, 

not voidal)Ie, if the party whose consent was so caused had the mean 
d» 3 co\ermg the ituih with ordinary diligence* 

Expla/tation — A fraud or misrepresentation which did not cause t e 
consent to a contract of the party on whom such fraud was practised, o 
whom such misreprosentation was made, does not render a contract votdaole. 


tttuiiraUons 


( ») A inicriciioi, to deoeive B filscly represents that five hundred maunds f 
indigo ore inirjc annually it A's fictory and (hereby induces B to buy the faciory. 
The contract is voidible at Uie option of B 

W) A, by a itiisrepresentaiion, leads D erroneously to believe that five hundred 
miunds of indigo ore made mnually at A’s factory B examines the nccounis o* 
the factory which show that only four hundred maunos Of indigo haVe been n»’’® 
Afccr this D buys ihe factory The contract ts not voidable on account otna 
TTiisiepresentMion 

\^^ A fnuduJently informs D tbai A s estate is free from incumbrance It thereupon 
buys the estite The estate is sub{ec( to a mortgage B may either avoid the contract, 
or may insist on us being earned out, an I tJie mortgaged debt redeemed 

(if) B, having discovered a vein of ore on the state of A adopts means to 
conceal and does conceal the cnisience of the ore from A Through A*« ignorance 
B IS enabled to buy (he eftate at an undervalue The contract »s Voidable at tho 
option of A 

(r) A IS entitled to succeed lo in estate at the death of B , D dies , C, having 
received mielligetiee of Ba death, prevents the mieJligencc reactung A, and ibus 
' / A. to sell him his interest «n the esuie The sale is voidable at the option 


Notes — A m srepreseniaiion should in fact materialJi' induce the contrin m 
OTdtT lo give a of avoidance 31 C 1 . J 151 If a contract is ohifl.ni? i^v 
fraud or cheating Ills voidable at the instance of the pany defrauded or Se^/ 

.“‘’X'"'"' 5? A'anns lk« comtaci 
JU wnere the misrepreseniiiion or fraud is 
. , cottBcnt of the party the contract is not 

- Wasiraiion (i) is not exhaustive 

eaabk .h« Court ... and. a 

,.»lf ^ 56 _tad_ C.s ,..6S _XVt._ro 5 .. Sta.« 

. ■ wpeesentaunn, u is essential that 

. t m Qtder to make it a term of the 

murepresentnion knowing ihe fact 
It IS not incumbent upon 
^ * means of discovering the troth 

‘ . * » I „ , ^ within the meaning of s jy ’ as 

• , . sitence and nor to misrepresentation 53 A 374^ 

‘ ■ 5n at?es net entirte a party to insist on entirely 

• tr^Iod Cas 684 ■' 


• las 19 the words ‘under lofiueoce** have been omitted 

the Indian Contract Act Amendment Aft (Vf of 1895) s 3 


being repealed by 
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The exception 10 this Section applies only to cases where the contracting party 
might with due diligence, have discovered the misrepresentation before he entered 
into the contract 38 Ind Cas 500 

Para ( 2 ) — Whenever consent to a contract is obtained by deceit, the contract is 
voidable at the option of the party deceived The other party cannot take 
advantage oi his own wrong Pollock on Contract p 503 


19 A,* When consent to an agreement is caused by undue mfiuence, the 
Po»ertos=t as.d, cMlracl ? contract voidable at the option 

induced b) undue influence P”*? “osmt was so caused 


Any such contract may be set aside either absolutely or, if the party who 
was entitled to avoid it has received any benefit thereunder, upon such terms 
and conditions as to the Court may seem just 


Illustratians 


(0) A’s son has forg'd D’s name to a promissory note B, under threat of 
prosecuting A's son obtains a bond from A for the amount of the forged note IfB 
sues on this bond, the Court may set the bond aside 

(1) A, a money lender, advances Rs 100 to B an agriculturist, and, by undue 
influence, induces B to execute a bond for Rs 200 with interest at 6 per cent per 
month The Court may set the bond aside, ordering B to repay the Rs too with 
such interest as may seem just 

Notes ^Under second clause the Court is eniilled to impose terms and 
suggestian to the parties without (heir consent S8 Itrd Cas 1015^33 A L J 
856 -A I R (1925) All 783, see also 31 B 348, 84 Ind Cas 1*4 Where a 
transaction of mortgage IS alleged to have been brought about by undue influence 
exercised on the mortgagor and the mortgagor himself did not at any time avoid the 
contract of mortgage and did not seek to avoid it as defendant in a suit on the 
mortgage, it is not open to a transferee from the mortgagor of a portion of the 
mortgaged property to avoid the contract on the ground of undue influence 40 
C L J 67 s>i 925 Cal 94 


Agreement void where both 
parties are under mistake as 
to matter of fact 


20 Where both the parlies to an agree 
ment are under a mistake os to a matter of fact 
essential to the agreement the agreement u 
void 


Explanahon.—hn erroneous opinion as to the value of the thing which 
forms the subject matter of the agreement is not to be deemed a mistake as to 
a matter of fact 


Illustrations 

• I the ship 

■ urty was 

(^) A agrees to buy from B a certain horse It turns out thxt the horse was 
dead at the time of the bargain, though neither party was aware of the fact The 
agreement is void 

(r) A, being entitled to an estate for the life of B agrees to sell it to C. Bnas 
dead at the time of the agreement, but both parties were ignorant of the fact The 
agreement is void 

Notes — Tins section la applicable where both the parties to an agreemeot are 

• “ ' the agreement 

. 021 C W ^ 

. 5 M S6i , 17 n 


♦ S 19 A has been added by the Indian Contract Act \menJmcnt \ct t 

1899) s 3 
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19. When consent to in agreement is caused by coercion*, fraud, or 
misrepresentation the agreement is a contract 
voidable at the option of the party whose consent 
was so caused 


Voidability of agreements 
without free consent 


A parly to a contnct, whose coment was caused by fraud or misrepres 
entation, may, if he thinks fit, insist that the contract shall be performed, 
and that he shall be put m the position in which lie would have been if the 
representations made had been true 

Exception —If such consent was caused by misrepresentation or by silence 
fraudulent within the meaning of section 17, the contract, neveiCheJess, is 
not voidable, if the party whose consent was so caused had the means oi 
discovering the truth with ordinary diligence 

Explanation ‘—A fraud or misrepresentation which did not cause the 
consent to a contract of the parly on whom such fraud was practised, or to 
whom such misrepresentation was made, docs not tender a contract voidable 


Illustrations 


(<i) A, intending to deceive B falsely represents that five hundred maunds of 
tndigo are made annually at A's fictory and thereby induces B to buy the factory 
The contract is voidable at the option of B 

[I) A, by a misrepresentaiion, leads B erroneously to believe that five hundred 
maunds of indigo are made annually at A s factory B c'cammes the accounts of 
the factory which show that only four hundred maunds of indieo have been 
Afrar this B buys the factory The contract is not voidable on account of AS 
misrepresentation 

A fraudulently informs B that A s estate is free from incumbrance B thereupon 
buys the estate The estate ts subject to a mortgage 0 may either avoid the contract 
or may insist on us heiQg Carried out, an I the morigaged debt redeemed 

(d) B, having discovered a vein of ore on the state of A adopts means to 
conceal and does conceal the evsience of the ore from A Through A’s ignorance 
B IS enabled to buy the estate at an under value The contract is voidable at the 
option of A 

(?) A is entitled to succeed to an estate at the death of B B dies , C, having 
received intell gence of Bs death prevents the inlelligence reaching A and thus 
A ** A to sell him his interest m the estate The sale is voidable at the option 


~ materially induce the contract m 

• 3f C L J lyr If 1 contract is obtained by 
e instance of the party defrauded or cheated, 
T.^ ^^^ating the contract 

IJ 4 Where the misrepresentition or fraud is 
the consent of the party the contract is not 
. Hjustration {b) IS not exhaustive 

enable the Court set aside a completed l^ansactlon*^th'"'thlI^^^ 1 nust* s°ne k 
Itself ,96 Ind Cas ^468 Where the question is whether k^cenam Semem 
“ - representation it is essential that 
I in order to make it a term of the 
misrepresenfUion knowing the fact 
etlment, u is not incumbent upon 
> means of discovering the truth 
y within the meaning of s 17 as 
t to misrepresentat on 53 A 374== 

• * . * , . ■ ^ to insist on entirelv 

different contract being perionnea 119 luu ws 684 ' 


* In s 19 the words ‘ under infiuence have been om tted being repealed by 

Che Indian Contract Act Amendment Act (VI of 1899) 53 
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The exception to this section applies only to cases where the contracting party 
might with due diligence, have discovered the misrepresentation before he entered 
into the contract 38 Ind Cas 500 


Para (2) — Whenexer consent to a contract is obtained by deceit, the contract is 
voidable at the option of the pany deceived The other party cannot take 
advantage of his own wrong PoUockon Contract p 503 


19A,* When consent to an agreement is caused by undue influence, the 


Power to set aside contract 7 - t_ * ■ 

induced bj undue influence “I •'>= ’'■'Ose consent eras so caused 


agreement is a contract voidable at the 


option 


Any such contract may be set aside either absolutely or, if the party who 
was entitled to avoid it has received any benefit thereunder, upon such terms 
and conditions as to the Court may seem just 


Illustrations 


(а) A'a son has forg»d B s name 10 a promissory note B, under threat of 

prosecuting A's son obtains a bond from A for the amount of the forged note IfB 
sues on this bond, the Court may set the bond aside 

(б) A, a money lender, advances Rs loo to B. an agriculturist, and by undue 
influence, induces D to execute a bond for Rs 300 with interest at 6 per cent per 
month The Court may set the bond aside, ordering B to repay the Rs 100 with 
such interest as may seem just 

Notes— Under second clause the Court is entitled to impose terms and 
suggeslion 10 ihe parties wiihoul their consent 88 Ind Cas 1013W33 A L t 
856»A I R (1925) All 783 , see also 31 B 348 , 84 Ind Cas 124 Where a 
transaction of mortgage IS alleged to have been brought about by undue influence 
exercised on the mortgagor and the mortgagor himself did not at any time avoid the 
contract of mortgage and did not seek to avoid u as defendant in a suit on the 
mortgage, it is not open to a transferee from the mortgagor of a portion of the 
mortgaged property to avoid the contract on the ground of undue influence m 
C L J 67« s |925 Cal 94 ' 


Agreement void where both 
parties are under mistake as 
to matter of fact 


20 Where both the parties to an agree 
mem are under a mistake os to a matter of fact 
essential to the agreement the agreement is 
void. 


Explanation . — An erroneous opinion as to the value of the thing winch 
forms the subject matter of the agreement is not to be deemed a mistake as lo 
a matter of fact. 


lUustrat.ons 


n 

■ • P 


(^) A agrees to buy from B a certain horse It turns out ihit the horse wi 
dead at the time of the bargain, though neither party was aware of the face *pi,* 
agreement is void * 


»ai 


(c) Ai being entitled to an estate for the life of B agrees to sell 11 to C R 

dead at the time of the agreement, but both parties were ignorant of the fact ‘ri’, 

agreement is void 

Notes — Th's section is applicable where both the parties to an igrcemeni », 
■ ' * ‘I'c agrteine ’ 

■ ' • • 1 0 31 C W . 

■ . >'' • ' 7 , 


* S 19 A has been added by the ladun Contract Act A 
1899) s 3 
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A coniract cm be a\oitled where both the panics committed a mistake as lo an 
essentnl raatier of fact i8 Dorn L R 3OI034 Ind Cas 515 = 4*5 638,21 

C W N 404 = 35 C L. J 459 , 8t Ind Cas 8t To avoid a contract on the ground 
or mistake of Act, efte mistake most be hetiveen fJie plairt/ffand the defendant 
3 Rang 477 , 57 Ind Cas 481 , 50 C 6158=74 Ind Cas 996 , 29 C L. J 536 This 
section tictla uith the case of t cornmon mistake at the time of the transaction “as to 
a rnaitcr of Act essential to the agreement" Perhaps a general principle 
of frustration depending on construction might be so stated is to cover that. 26 
C \V N 573 A CQtiiract can not be avoided where the mistake is not essential 
47 Ind Oas 783=12 SLR It , see also 40 Ind Cas 205 As regard effect of 
unilateral mistake vide AIR J931 Mad 785=61 M L J 437 When contmet 
IS void for mumal mistake, vendor can claim consideration for purchase money, but 
not interest or damages 1930 A 1 J 327 Where a mining lease was executed 
for a plot of 100 bighas but the plot was actoalij less than too bighas, there was 
no common misiake iiq Ind Cm 20; Where subject /nailer of sale suostantuily 
obtained by purchaser, this section does not apply 100 Ind Cas 327 Where 
terms of contract are understood by parties in two different senses, contract is void 
and unenforceable under this section 95 Ind Cas 614 


21 A contract is not voidable because it was caused fay a mistake as to 
, , any law m force in British India, but a mistake as 

Effect ofmisiAes as 10 Uw ^ m Brittsl. India has the 

same effect as a mistake of Act 


llluslrattont 


A and B make a con caci grounded on the erroneous belief that a 
partiriilar debt is barred by the Indian Law of Limitation The contract is not 
voidable * 

Notes — Where the parties honesify believed that the plaintiff had lost his 
right to the occupancy rights of her husband by reason of her second marriage, sad 
there was no fraud or misrepresentation by the defendant Zammdar, and the plaintiff 
agreed to take the land on the increase I rate of rent under a lease Ae/</ inat the 
lease could not be set aside as it was a contract entered into between the parties by 
Kason of an u noceuc m stake on a point oflaw shared by all the parties Sahmfan 
iitli't MidhoLat 4 A L J 575*=A W N (1987) 197 Under tnis section, error 
oflaw Joes not v i ate a contract much less will it annul t conveyance after the 
lapse of many years unless ihere has been fraud and misrepresentation and an 
absence of negl gence it B 174 25 Oom L R 939 See also ar Bom L R 939 


Contract caused by mistake of 
one pally as 10 mauer of faci 


22 A contract is not voidable merely 
because it was caused by one of the parties to it 
being under a mistake as to a matter of fact 



in language not known to nun, 

565 

What considerations ard ob 
jects are lawful, and what not 


15 only voidable and 
Ind Cas 391 , 44 B 
of fact, It cannot be 
^ , • < 7 , 16 B §6: Under 

al mistake 
plea that 
1 nhat he 

, . , Cl wnttea 

cannot plead ignorance of terms 106 Ind Cas 


23 The consideration or object of an 
agreement is lawful, unless— 


U 13 forbidden by law, or 

is of such a nature that, if permitted, it would defeat the provisions of any 
law, or 

IS fraudulent ; or 


The second illustration to section 21 has been repealed by Act 34 of 1917 
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inroles or implies injury to the person or properly of mother , or the Court 
icgarda It as immoral or opposed to public policy 

In each of these cases the consideration or object of an agreement is said 
to be unlawful Every agreement, of which the object or consideration is un 
lawful, IS void 


Illustrations 

(rt) A afn^ees to sell his house to B for loooo rupees Here B s prom se to pay 
the sum of lo ooo rupees IS the consideration for A s promise to sell the house, and 
A‘s promise to sell the house ts the considention for B s promise to pay the lo ooo 
rupees These are lawful constderaiions 

(3) A promises to pay B t,ooo rupees at the end of siK months if C, who owes 
that sum to B, fails to pay ir C promises to grant time to C accordingly Here the 
promise of each parti IS the consideration for the prom se of the othei party and 
they are lawful considerations 

(f) A promises, for a certain sum paid to him by 6 to make good to B the value 
of his ship if It IS wrecked on a certain voyage Here A s promise ts the considera 
lion for B s paj ment, and B s payment is the consideration for A s promise, and these 
are lawful considerations 

{d] A promis-s lo maintain B s child and B promises to pay A r ooo rupees 
j early for the purpose Here the promise of each party is the consideration for the 
promise of the other party They arc lawful considerations 

W A B and C, enter into an agreement for the division among them of gains 
acquired, or to be acquired, by them by fraud The agreement is void as its object 
IS unlawful 

(0 A promises to obtain for B an employment m the public service and B pro 
mises to pay l.ooo rupees to \ The agreement is void as ihe consideration for it 
IS unlawful 

• ' • » - for money without the know 

elonging to his principal The 
ud by concealment by A on 


(M A promises B to drop a prosecution which he has instituted against B for 
robber), and B promises to restore the value of the things taken The agreement is 
void, as Its object is unlawful 

r. ^ A iKa F..A e nf in \et Of thc 

B itpo 1 
estate lo 
s void, as 
so defeat 


the object of the law 

(;) A who IS B s mukhtar, promises to exercise his influence as such with B in 
oi C awi C, promises w pay r 030 rupees to A Tne agreement is \o d be 
cause It IS immoral 

(i) A agrees to let her daughter to hire to n for concubinage The agreement 
IS void because It IS immoral, though thc letimg may not be punishable under the 

Indian Penal Code 

1 -r, I A A >A ,f pgj, 

hJ A I R 
■ ed upon any 

L R 2soi 

369 A promise to gne iwumiuie 1.1 ueiite m a suit 
the coosideraiion is vicious 4 M H C 7 , see also 
An agreement between two members of a /iaf/l 


A I R 1931 Bom 
cannot be enforced as 
20 W R 235 , 2 M H 
family that they are to off 
pol c> 6 D H C A C 743 
carrying on litigation again 
out of spue and ill feclin 
and a suit cannot lie on it. 10 


Money adtancel for gemng a divorce from a "Oman’s husband cannot be 
recovered on her failure to obtain the divorce lo^B 152 SecaUoA I R Jvja 
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(1925) rii Where a promtssory note IS executed on 3 consideration for getting nd 


Where the defendant in consideration of a cerl^tn sum, promised to give his minor 
daughter in marriage to the phintiff, the latter can sue to recover ihe money so paid 
on the defendants failure to fulfil his part of the contract 10 C 1054 , see also 13 
M 83,2215 6j8 , 16 D 673 But an agreement to assist a Hindu for reward m 
procuring a wife IS sold 17 M 9 


An assignment of mortgage bond IS valid 13 B 42, see also 2 C av N J75 
A compoundnble offence can be compounded for consideration. 3 C W N 5 An 
agreement cnterel into in Molation of the rule of excise departmentis opposed to 
public policy t Mjs L J 90 Contracts by way of wagering and gaming are 
void but not illegal 37 C W N 442 

If illegal contract is totally unperformed a party can recover money paid 

thereunder 84 Ind Cas 395 Where a bond is executed as part and parcel of an 

illegal transaction the bond cannot be enforced 77 Ind Cas 46 

The strict rule of English taw as to maniage brokerage contracts cannot be 
applied in India in Its entirety AIR (1926)? 582 A transfer of the occupancy 
and ordinary tenant s rights being voidable and not absolutely void it is not 
unlawful within the meaning of this section 45 Ind Cas 669 A lease to a person 
not licensed under the Madras Abkati Act for tapping trees for the purpose of 
drawing toddy is not illegal, and can be enforced 61 Ind Cas 537 As to 
chamnertous contract when t Old, vide 59 fnd Cas jo , 61 Ind Cas 884 A contract 
directly involving any 0/ the mischiefs contemplated by s is of the Madras Abkari 
Act 1886 IS tainted with illegality 61 Ind Cas 537 The rule jn iar* aghefo 
mehor est con ditto fotsedenhs debars a phinti/T from succeeding, unless he can 
show that the illegal purpose to which both parties were privies did not go beyond 

the stage of intention 16 N L R »29,33C 967 , 4 N L R 26 


Defeat the proriaion of law— A contract entered into for the purpose 
or with the necessary effect of defeating a Statute will not be enforced or 
recogn sed bv the Courts at any rate where both parties stand in ^an delicto 
IS B 4*2 Tlicre is nothing necessarily un/awfuf in two or more persons agreeing 
not to bid against one another in an auction sale 18 B 342 A barga n to aostain 
from the prosecution of a person who has comm tied such an offence as that of wil 
fully gv g ftl»e ev dence can not be g ven effect to 3N W P 166, see also 4 
M H C 14 2\1 H C 1S7 ti W R J13 17 \V R 84 *i C S66 1923 Cal 

292 45M L J 59 74 Ind Cas 843 OO & A L R 631 73 I" d Cas 663,89 

Ind Cas 434 29 C W N 855 -9 C W N 1029 2 O \V N 791 Every 

Contract made for or about any matter or thing which is prohibited and 

rnade unlawful by Statute vo d contract 3 B L R A C 44^11 W 

U 39a A fair agreement to supply funds to carry on a suit in consideration 

of having a share of the property if recovered, ought not to be regarded 
as being per se opposed to public policy 1923 Sind 50 , 1923 Nag 214 , 

2 Bur L J 177 Money lending by a pleader is not opposed to public 
pohey ?3 Ini Cas 877 Where ^ person has taken money under an lifegaf 
' L R 4A 67 Rev The taking of a bond by 

W N 430 A contract infringing Jaw IS 
lent to marry or to adopt in consideration of 
osed to public policy 83 Ind Cas 86 In a suit 
illegality under this section the burden lies 
on the defendant to show clearly that it was intended to effect the purp se 
by illegal means 3 Rang 275 Where a r' *" ' ~ 

in cash and further undertook to conve 
for charitable purposes in the event of ca 

^e/d, that such an agreement was coni « 

also 89 Ind 239 , 43 Ind Cas 74 47 Ind Cas 563 

• ’ ' ^ r IS partly a debt due and pirtly an agree- 

erim nal proceeding is not invalid for 
In India champerty or mainienance 1$ 

93 lad Cas 959 , 56 Ind Cas 272 , 4 Lah 


L / 30* 
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Fraudulent — A partnership agreement made by an overseer in the Public 
Works Department for carrying on a business-contract with the department, when 
he IS prohibited from contracting with th5» Department, is fraudulent and void 1 1 W 
R 441 When the circumstances emWce and include an allegation of joint fraud by 
both plaintiff and defendant, the particufars of that fraud must be pleaded, and it 
IS then the duty of the Court to look into the matter, and if the Court comes to the 
conclusion that the parties were acting together with a view to perpetrate a fraud, 
and did in fact perpetrate that fraud that there is no difference m the degree of 
guilt of the plaintiff and that of the defendant, the duty of the Court is not to assist 
either party , in other words, the duty of the Court is to dismiss the claim because 
the Court hating them in its knowledge that it has before it two persons equally guilty 
of fraud will not assist either of them Once it is established that the parties are part 
delicto the Couns will not assist an illegal transaction in any respect that is to say the 
person who asks the Court to do something wifi fail 45 A 3^=»2i A L J 303 = 72 
Ind Cas 92 , see also 72 Ind Cas 953 , 18 L W 453 , 72 Ind Cas 727 A deed 
of gift intended to defraud the pre eroption right of the plaintiffs is void 86 Ind 
Cas 741 

Public policy *— It is contrary to public policy to induce public officers for 

~ ’ ’ *■' ’ an and influence to procure 

* c nuptial agreement between 
19 A L J 675 = 63 Ind- 
* gainst public policy m enfor 

cmg a contract arising out of the composition of a compoundable offence 62 Ind 

r- J ^ .. .» 4 .« Injj 

f y Judges 

Contract 

■ yernment 

d against 
Ind Cas 

993 I A 1 R 1933 Lali 32 A promise lo indemni/y surety who stands bail 
ana executes bond is illegil and opposed 10 public policy 24 C W N 368 , see 
also 65 Ind Cas 137 A bargain to have a caveat discharged is not contrary to 
public policy 5S C 699 Dut any traffic or bargain relating 10 public officers is 
opposed to public policy 1931 A L J 397 In India agreements to finance litigation 
in consideration ot having a share of the property if recovered are not per u opposed 
lo public policy They may be so if the object of the agreement is an improper one, 
such as abetting or encouraging unrighteous suns, or gambling m litigation or their 
enforcement again$i 1 party may be contrary to the principles of equity and good 
conscience as unconscionable and extortionate bargains 36 C W N 633 = A 1 R 
1931 P C 100, see also 52 C L J 493 

Involves or implies injury, etc — When the plaintiff can not male out his 
case except through an immoral transaction to which he was a party be must fail 
10 Bom L R 318 = 32 B 581 , 5 B 295 . 18 M L J 456=4 M L T io2 , 23 A 
995 A bond for future adulterous intercourse is void 45 M L J 551 , 
246 , 47 A 6ig But when It IS for past cohabitation it is valid IS Bom L R 
89 Ind Cas 573 , 82 Ind Css 14 , cmlnx 44 B $4- Express agreement to 
indemnify a joint tort feasor for commission ofa tort is void AIR 1932 Mad i 
A promissory note executed by a minor under the Court of Wards though void, 
is not unlawful 21 A L J 446=73 Ind CaS 458 Sections 23 26 and 27 of the 
. . - n r.~ „ which 

• • >enigeis 

■ ibtished 

rule of equity that a person who has transferretl a properly to anuiiier lor an illegal 
or immoral purpose can not get >t annulled if the intended purpose has been carried 
out 44 M 329 The Courts in India will not assist a party to recover back his 
money paid jn respect of a contract which is tainted with criminality or immorality, 
even though the contract has not been performed 51 Ind Cas 280=4 Pat L T. 
542 , 48 C Its , I C L J 261 

Miscellaneous — A trial of sn offence 
an agreement for stifling a prosecution in 
purpose of section 23 of the Contract Ac 
I’aytncnt for procuring exercise of prna 
C. C. H Vol I— 153 
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not opposed to {>til)Iir jiolicy 42 Iml Cis 122=3 l*At L \V 302 “(l 9 tp) 3 ? 

An Tgrccmcm to 'ibsiiin from bidding at nn excise luction is not ^oid under inis 
section ns bcinj, ngninst public policy 44101) Cis 323 18 H 342; 16 C 194 • 
6C L.J iJi , 46 Ind Cis 735 A suit is miintiimWe for the recovery of the sum 
nciunlly inid nursuiiii to m ngteemeni which is opposed to public policy 
S7 C 1 . J 459 , « C L J 26! A ronirnct to engage dnneing boy for a certain 
price IS vilid 47 fnd Cis. 13B A reference to arbitration of .n non 
compoiuurnbfc ofTciicc is op] osed to public ^lolicy 47 foil Cis 500 See also 
43 IJ 389 A tmrrlnse imde iffi'int by 1 government servnnt in contnven 
non of government order in rcs|)cci of it, ts void 47 /nd Cas 694 A 
ciisiom which niiiliorises a iinnor wife to divorce hef luisbnnd agmnst nis will ana 
with or wiihoui any flSsig “ “ ~ 

Court from nmi. m nme mu • ’ 

39 n 53S An ngrtcmcnt ■ 

IS not forbidden h\ 1 uv 40 ‘ • ' . , 

excisable articles is not illognl 29 Itid Cas 480 A suit is not mainta nab 

recovering monej lent ind used for m dlcgil object as bribe ^34 

Where the inriics to n cor * r ' ' , . , . 

goods lull mi re fidjiisinicni 0 

fJeld, thni the rnniii t hun 

rnainiiin iblt 74 I’ 1 U I • * ' 

ncipiiring properly n^ sml) | 

14 A 1 J 969^19 \ 5V A 

m the time 0/ 1 is nioihtr s nwi oi jxjscii 10 puoiic policy nnd 1 suit on ttie hisis 

thereof IS not 111 nnimnib/e 39 A $1 <>>14 A I J 962 The ad'aneng of 
a pTcidcr to Ins client, 1 pin of winch ii tnentit for the prosecunon of the suit in 
which the plender is citgigc<l is « 1 
(leilings between nicaderb niid iheir c 

policy 34 /nd Cns jfio A coniric • ‘ 

0 Uur 1 r 38» J3 In I Cns 238 (t 0 
8 N 1 U 97 . S3 A 130 A concrici 1 

L J fS9 An igr(.ciiiei)l iriivccl , 

luture sopiniioii 11 void 14 Dom L R ri 78 Deposit in connection witJi 
illegal contnri IS Kcovcr ible when not based on such coi inct AIR i 932 Niff 
3s Where i pei son ipi tie 1 10 the Municipal Commii ice for sanction 10 build so is 
10 encioach upon i ‘ireti an I il «, Muninpahty hiving sanctioned the sime on 
comhixi of hib piy main r(.iii he aLrecd 10 the same A/ZiV that the contract 
was noi illr^nl iii<l <h ti ilie Miii ic pah y was enntled to recover the rent reserved I 
R 1011 I ill rr4 a I R I )3t Lah 6^4 


1' ttl A^rfemtntt 

24 If any | art of 1 single const icration for one or more objects^ or any 
Agrecmeni VIII I if 0119 dtra one or any part of any one of several considera 
iions.aiid ohjc is uiiliwriilin tions for a srngfe object, is unlawful, the 
put agreerncni IS void 


I/lusftaftcn 

A promises Vo supennleml on behalf of D a legal manufacture of indigo and an 
Ukgal vraflic in cih«i anteJes 1) promises lO pay to A a salary of 10 ooO rupees 
ajear The agreement is void, die olycct of A*s promise and the consideration for 
B’s promise, being in part unhw/uJ 

Notes— When an agrecmeni isnn indivisible igrcemeni md part of a single 
considcniion for nn object is unlawful ihe whole agreement is void under this 
section 32 n 449 “ JO Horn b R 553 . see a/so 27 A 3 ( 5 ( 5- 1 A L J <>34 If a 
person enters into a contract with a public sen int in duties winch may conflict with 
the duties he owes to the public such a conincr is void ig C \V N jg-i Ind 
- - ’ . urict, a stipuli' nn J I I » 1 I . , .1 . . 

■ ■ J>e might earr 

■ '• 3 W K 66 


■ ■ - 4 C4.ev--auiy 

- • ■ • This section js not applicable to 

transierol immov able property {32 Ind Cas S72 fn case of reciprocal agreements one 
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can not be exposed if the other is \oid and unenforceable loj Ind Cas 823 A con 
tract becomes invalid either by the iJJegahty of the object or the consideration it self 
or by the incapacu) of the promisor to enter into such contract But where part is 
witbm competence of prom sor promisor can enforce the part 122 Ind Cas 872 
Without statutory authority a person cm not hold to a part of coninct and reject 
the rest 55 C 142 = 320 W N 53 

Agreement without consi 25. An agreement mad- without consideta* 

deration void, unless— lion is void unless — 


(1) it IS expressed in writing, and registered under the law for the time 

It is in writing and registered. force for the registratton of docu- 

ments*, and IS made on account of natural 

lotfi and affection betireen parties standi ig m a near relation to each 
other , or unless 

(2) It IS a promise to compensate, wholly or in part, a p'»rson who has 

or IS a promise 10 compensite »olontanlv done something for the 

for something done promisor, or somethii g which the promisor 

was legally compellable to do, or unless 


( 3 ) It IS a promise, made in wniing and signed by the person to be 
or ,s a promise to pa) a debt '='>“'6''’ by h.s agent poerally, 

barred by limitation law or specially aulliotiM I in Ibat b-hilf, to pay 

wh illy or n pul 1 dtl t of whi li the creditor 
might have e iforced piy It mf^r h h\f) t le li nuiti) i of s uts t 
I n any of these cases su h a i gree ru n i a c r i t 
JSxp/anatio I I thing in ihis section h II aflect tin. valiiity as 
between the donor an 1 ioice of any gift -ic u lly iia^t 

ExplanaMn 3 — An agreement to which l e conseUuflh promisor is 
freely given IS not void merely because the consideration is i udequate , 
but the inadequacy of the consideration ma> be take i into account by the 
Court in determining the question whether the consent of the promisor was 
freely given, 

Illuitr Uions 


(a) A promises, for no consideration, to give to B Rs i,ooo This is a void 
agreement 

li) A, fee natural love and affecnon, promises to give his son, B Rs i ooo A 
puts his promise to B into writing and registers it Tins is a contract 

(c) A finds B s purse, and gives it to him D promises to give A Rs So This is 
a contract 

[d) A supports B s infant son B promises to pay A‘» expenses in so doing 
This IS a contract 

X cjfio huf. d^hi. « hiKxed. hv thft l» caj.iai.>Aia Ac.». s'. v.y}.% 
a written promise to pay D Rs 500 on account of (he debt Tins is a contract 

(/) A agrees to sell I horse worth Rs 1 000 for Rs 10 As corisent 10 the 
agreement was freely given The agreement is a conlraci, notwithstanding the 
inadequacy of the consideration 

(g) A agrees to sell a horse worth Rs i 000 for Rs 10 A denies that his 
consent to the agreement was freely i,»v4n The inadequacj of the consideration 
IS a fact which the Court should take into account in corsiJcnng whether or not 
A s consent was freely given 

Clause (1)— An agreement 10 be valil under sub scciioa (1) mjat be made 
on account of natural love and affection 1 Doni L R 495 ,A I R 193' All 174 , 
A I R 1932 B C 34 Where a person undertakes by means of a regia ered 
document, out of natural love and affection to dis'*hargc the debt due b) ano her 
and on the former failing to do so, the deb or him>-If disdiarges the deb the 


* In s 25 the word ‘ documents' has been substituted for the word “assurances" 
by the Repealing and Amending Act (Ml of 189*) Rot 1* e law rebtirg to the 
registration of documents s"e ihe Indian Reg strat on Act (\\ 1 of 1908) 

+ See now the Indian Limitation Act ll\ of iqc' ) 
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debtor IS entitled to recover from such person the amount paid by* him to discharife 
the debt, as the breach of the obligation becomes acttonable under this section 
^3 M L J 438 

Clause ( 2 } —Where the plaintiff voluntarily c>:pende<l money for escaWishmg 
a market to please the District authorities and not at the request of the defendaiHs 
(shop keepers) or for their benefit, an agreement by the defendants to pay the 
plaintiffs m consideration of such expenditure a ceriam commission or articles sold 
through their agency in such market is one that does not come within the terms 
of s 2 (d) of the Contract Act, and js void for want of consideration 3 A 23 * 
In order that a promise to grant anj annuity to a person for future services be enforce 
able in law It IS incumbent upon the promisee to show that there tvas some contract 
for future services on his part nhich might have been enforced by the maker of tne 
promise 54 Ind Cis 283 


-34 Ind Cas 436, a Lah L } 306, 46 Ind Cas J3i 

Olauae ( 3 )— The word •debt’* can be defined as a sum payable in respect of 
money recoverible A I R 1932 LaU 212 An unsatisfied debt. 
is good consideration for a bond, by reason of this clause The ivord oem 
this clause includes judgment debt as well 14 D 390 , 3 A 
333 , 26 A 363 IJiit a Court of Wards by a promise under this clause, has no 
authority to piy t debt barred by hmiiaiion 19 M 25J It is the 
sum of money in consideraiion of the barred debt that the promisor should refer to 
23 M 94 This clause applies only to 1 case in which there ts an express promi^ 

to pay and has no application to a ease x« here an implied promise is inferred Rom 

n mere acknoi'ledement 1931 A L J 36 . A 1 R 1931 AU 375 f V4 

420, S3 A 374 . 8 O W N 1310 , 130 Ind Cas 702 , 139 Jnd Css 2St , tU 
Cas 344, 133 Ind Cas 830, 133 Ind 
means hmitaiioo of nine as prescribed 

interpretation ought 10 be put on s 35 * ' 

create a promise wuhin the meaning of 

should be an accepted proposal reduced to writing It is enough that the wruing 
expresses an intention 10 pay wholly or m part the debt referred to in it /w<* } a 
B 194 , A W N 11881) 95 , A I R 1933 All 199 . A I R 1932 M 213 The promise 
to pay refers to a promise to pay despite ihe conciousness that the debt is barred 30 
ML/ 656, 33 M 159 Under clause (3) a barred debt is considered a good 
consideration for a promise tn pay the new promise furnishing the measure 
of the creditors right , the whole of the promise whether free or clogged utth a 
condition gives the cause of aciion 16 C W N 636 , see alse 23 P L R 190b , 
*35 I* W K jpio 102 r K 190J 8 Ind Cis 811 , 5 Jnd Cas 418 , ro2 P. R 

*908 , I C S9c> 30 A 368 , 3t A 495 . 8 Com L R 644 , ii C L. R 58* 1 4 C 

500 , 6 D 6S3 tS C L J 329 18 C I J 269 , j3 M L J 422 F B , 66 P R 

Jgi? , 60 Ind Cas 514 41 M L ; 507 , L K 3 A 308 , 6$ Jnd Cas 716 , 67 Jnd 

Cas ags , 45 M 345 S6 Ind Cas 94 ’ .AIR J933 Oudh 49 , A 1 R 1933 All 38 
Explanation (J)— 14- P W R 1918,46 Ind Cas 974 


io »ud Cas 40 


Agreement m restraint of 


26 Every ^reement in restraint of the 
marriac'e void marriage of any person, other than a minor.* 

^ IS void ' 

Notes— Where it was mutually agreed between the fathers of newly married 
couple that the girl s f Uher should advance money for the boy's educalion and the boy's 
father reimburse all such monies in case the boy took another wife during the life time 
ofthegir', /«/</ such a conduct was void under this section 24 Ind Cas 777 A 
provision in a kabiitainnh by which a Mahotnedan husband authonses his wife to 
divorce herself from him in ihc event of his marryins a second nife is not void under 
th'S section 19 C W N 1226 A custom by whicJi a person who marries a girl 
IS bound to pay her relations a sura of money as brides price is immoral 
in restraint of marriage and is opposed to (be principle of this section 58 Ind Cas’ 

» Exceptions 3 and 3 ofthis section hawng been repealed by Ac{ IX of (932 has 
been omitted 
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167=1 Lah 157 But a condition imposing a restraint on marriage is valid 
AIR 193a Oudh io8 Sections *3 26 and 27 do not exhaust all instances or 
agreements contrary to public pol cy 80 Ind Cas 560 

27 Every agreement by which any one is restrained from exercising a 

Agreemen, restram. of trade or business of any k.nd, 

trade void extent void 

Exception I — One who sells the good will of n business may agree with the 
, buyer to refrain from carrying on a similar 

cfrry on basmesTS ” h ch within specified loeal limns so long as 

good Will is sold buyer, or any person deriving title to the 

good will from him carries on a like business 
therein provided that such limits appear to the Court reasonable, regard 
being had to the nature of the business * 

Notes — Under this section, whether the restraint is general or partial unquali 
fied or qualified if it is in the nature of a restraint of trade, it is void 13 C W 
N 388=9 C L J 216 The language of this section is wider than the law on the 
subject as laid down in English cases Ibid To succeed in the defence under this 
section one must establish that the suit is one to enforce an agreement whereby 
some one 15 restrained from exercising a lawful profession trade or business of 
any kind 7 Bom L R io7='*9 ® 'o? on appeal from 6 Bom L R 23 see 
also 23 W R 146 , 23 B 103 , 16 C W K 534 Whether a contract is in 
restraint of trade within the meanng of this sect on s a qiestioi to be deter 
mined on construction of the contract in each case 13 M 47 ' Tie val d ty 
of a contract is generally determined by the la v of the place vhere it is 
made i M 134 For other cases vide 8 C 809 ii C 34; 19 C 765 

*3 M 47 S Note JSM 79 I 7 C yio Under this section an agreement which is 
in restra nt of a lawful profession, trade or business 1$ void 16 C W N S 3 + 
A combination amongst the traders of a pariicular locality to do business only 
amongst their numbers to pay part of the profi s to a common fund etc and levying 
of certain penalty for the breach of ihe conditions dees not offend against the 
provisions of ss 23 and 27 and is not actionable ferte merely because 'it brings 
profits to them and indirectly hurts a rival IQ trade 53 A 316 An agreement m 
restraint of trade IS only void to the extent (0 which it restrains trade or business 
and not in Its entirety A I R 1931 All 539 

Oases —18 ind Cis 183 , 13 A L J 281 , 21 C W N 979 , 34 Ind Cas 754 , 
41 M L J 657=48 I A 508 , 48 C 1030 , i Bur L J 72 . 6+ Ind Cts 79 < 

28 Every agreement, by which any party thereto, is restricted absolutely 

• ^ / from enforcing his rights under or in respect 

legllprocerfingsvo'd"' of an, conlncl. by lh= usu.l lepl p-ocetdings 

in the ordinary tribunals, or which limits the 
time withm which he may thus enforce his rights, is void to tint extent 

Exception! — This section shall not render illegal a contract, by which 
o -r . . . i . two or mote persons agree that any dispute 

afbiuaLn Tspute tha? may '"hich may atise b-lween them in respect of any 
^ •' subject or class of suojects shall be referred to 

arbitration, and that only the amount awarded 
in such arbitration shall be recoverable in respect of the dispute so referred 

When luch a contract has been mad^a suit may be brought for its spenfe 
Sulltiarrtdbymcicmimi! f’rj^r'nana end if n suit M; lhan for inch 
specific performance, or (or th' recovery of tk* 
amount so aioariti, IS brought by one party t! such contract against any other 
such party in respect of any subjeU which they have so agreed to refer, th* 
existence of such contract shaU be a bar to the suit t 

* Vide foot note on previous page 

+ In s 28 the ital cited clause of exception (■*) has been repealed by the Speafi 
Relief Act (1 of 1877) throughout Dtuish India, except la ihe scheduled d stnc s in 
xVblch tlwt Act in not m force 
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debtor js entitled to recover from sucli person ihe amount paid by him to discharge 
the debt, as the breach of the obligation becomes actionable under this section 
13 M L J 428 

OiausD (2) — Where the nhmtiff voluntarily expended money for establishing 
a market to please the District authomies and not at the request of the defendants 
(shopkeepers) or for their benefit, in agreement by the defendants to pay the 
plaintiffs in consideration of such expenditure 1 certain commission or articles sold 
through their agency m such market is one that does not come within the terms 
ofs 3 (d) of the Contract Act, and 15 void for want 0/ consideration 3 A 221 
In order that a promise to grant any annuity to a person for future services be enforce- 
able in law It IS incumbent upon the promisee to shosv that there was some comr^t 
for future services on liis pirt which might have been enforced by the maker of the 
promise 54 Ind Cis 282 


Oaseg-— S4lnd Cas 436, 2 Lah L J 306 , 46 Ind Cas i2J 
Clause (3)— The word 'debt" can be defined as a sum payable m respect of 
money recoverable A I R 1932 Lah 212 An unsatisfied debt, although barred, 
IS good consideration for a bond, by reason of this clause The word debt in 
this clause includes judgment debt as well 14 B 390; 3 A 381, 28 \V. 

322 , 26 A 363 But a Court of Wards by a promise under this clause, has no 
authority to pay a debt barred by limitation 19 M 355 ‘I’® debt and not a 

sum of money in consideraiion of ihe birred debi lint the promisor should refer to 
23 M 94 This clause applies only to a case m wUicIi there ts an express promise 
to pay and has no npphcaiion to 1 case where in implied promise is inferred worn 

ft mere acknowledgment 1931 A L f 56 AIR 1931 Al/ 375 » f32 Ind Cas 
430 , S3 A 374 , 8 O W N 1210 , 130 Ind C-is 702 , 129 Ind Cas 281 , J24 Ind 
Cas 243, 123 Ind Cas 820, 123 Ind Cas 90 The word limitation in s 25 13/ 
means limitation of time as prescribed by the law of limitation in 'oece A iiotni 
interpretation ought to be put on s 25 {3) 129 Ind Cas 374 

create a promise within the meaning of this section it is net necessary that there 
should be an accepted proposal reduced lo wrmng It is enough that the vvrmn| 
expresses an intention to pay wholly or in part ibe debt referred to in it lofafo 
B 194 , A W N (i88r) OS , A 1 R 1932 All 199 , A 1 R 1933 M 213 The promise 
to pay refers to a promise to pay despite (he conciousness that the debt is barred 20 
M L J 656, 33 M 150 Under clause (3) 4 barred debt is considered a good 
consideration for a promise «? pay the netv promise furnishing the measure 
of the creditors* right 'he whole of the promise, whether free or clogged with a 
condition gives the exuse of nciion 16 C W N 036 , see alse 22 P I. R ipoS, 
135 P W R 1910 103 P K 190? 8 Ind Cas 811 , S Ind Cas 418 , ro2 P R 
*908 , 1 B 590 30 A 268 31 A 495 8 Bom L R 644 , 1 1 C L R 581 ♦ 4 C 

500 , 6 B 083 18 C L ; 329 , 18 C L / 269 . 32 ML/ 422 F B , t6 P R 
1917 . 60 Ind Cas 5'4 . 4« M L J 507 , L R 3 A 308 , 05 Ind Cas 716 , 67 Ind 
Cas 298 . 4S M 345 t 86 Ind Cis 94* A I R 1933 Oudh 49 , A 1 R 1932 All 38 
Explanation (l)~i 42 p w R 1918, 46 Ind Cas 974 


Agreement in restraint of 
marriage void 


26 Every agreement in restraint of the 
marriage of any person, other than a minor* 
IS void ’ 


Notes-Whsre .1 was miiiaallr aEcecd tetsseai. th, fathets of atswiy married 
couple that the girl s fitber should advance money for the boy’s education and the boy s 



• Exceptions 2 and 3 of this section having been repealed by Act IX of 1032 has 

been omitted 
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167=1 Lah 157 But a condition imposing a restraint on nurrnge is valid 
A^I R. 1932 Oudli iq 8 Sections 23 26 and 27 do not exhaust all instances or 
agreements contrary to public policy 80 Ind Cas 560 

27 Every agreement by which any one is restrained from exercising a 
, , lawful profession, trade or business of any kind, 

IS to that extent void 

Exception / — One who sells the good will of a business may agree with the 
_ , buyer to refrain from carrying on a similar 

S^ing of agreement not to jjysi^ess, within specified local limits so long as 
>h' l»y«. ” “f P='“" lttleto°the 

good will from him carries on a like business 
therein provided that such limits appear to the Court reasonable, regard 
being had to the nature of the business * 

Notes — Under this section, whether the restraint is general or partial unquati 
fied or qualified if it is in the nature of a restraint of trade, it is void 13 C W 
N 388=9 C L J 2 i 6 The language of this section is wider than the law on the 
subject as lud down in English cases liid To succeed in the defence under this 
section one must establish that the suit is one to enforce an agreement whereby 
some one ta restrained from exercising a lawful profession trade or business of 
any kind 7 Bom L R 107=29 B 107 on appeal from 6 Bom L R 23 , see 
also 23 W R u6 , 23 B 103 , t6 C W N 53^ Whether a contract is m 
restraint of trade within the meaning of this section is a question to be deter 
mined on construction of the contract m each case 13 M 472 The validity 
of a contract is generally determined by the law of the place where it is 
made 1 M 134 For other cases, vide 8 C 809 , ii C 545 » ‘9 C 76$. 

13 M 47S Note , 15 M 79 , 17 C 320 Under this seciion an agreement which is 
in restraint of a lawful profession, trade or business is void 16 C \V N 534 
A combination amongst the traders of a particular locality to do business only 
amongst tbeir numbers to pay part of the profi s to a common fund etc and levying 
of certain penalty for the breach of the conditions does not olTend against the 
provisions of ss 23 and 27 and is not actionable perse, rnetely because "it brings 
profits to them and indirectly hurts a rival m trade 53 A 316 An agreement m 
restraint of trade IS only void to the extent to which it restrains trade or business 
and not in Its entirety A 1 R 1931 All $39 

Oases— 18 md Cas 183 , 13 A L J 281 , ai C VT N 979 , 34 Ind Cas 754 
41 M L J 657=48 1 A 508 , 48 C 1030 , I Bur L J 72 , 64 Ind Cas 794 

28 Every agreement, by which any party thereto, is restricted absolutely 
. . , from enforcing fais rights under or in respect 

legll proceedings void ° contract by the usual legal proceedings 

‘ m the ordinary tr'bunals, or which limits the 

time within which he may thus enforce his rights, is void to that extent 

Exception I . — 1 his section shall not render illegal a contract, by which 
_ , . two or more persons agree lhat any dispute 

oSa^otTspm'i that ml; wbtcl. may anm balt.eea them m respect of any 
’ subject or class of suojects shall be referred to 
afbutalion, arid that only the amount awarded 
in such arbitration shall be recoverable in respect of the dispute so referred 
When such a contract has been made, a smt may be brought for tis specific 
Sun, barrtiliy such contrails '■«<' >/ <■ sutt, olht, than /or such 

specific performance, or for the recovery of the 
amount so awarded, is brought by onefartjy to such contract against any other 
such party in respect of any sub/eet tokteh tk’y hive so agreed to refer, the 
existence of such contract shall be a bar to the suit t 

* Vide foot note on previous page 

tins 28, the ualiciied clause of exception (2) has been repealed by the Specific 
Relief Act. (1 of 1S77} throughout British India, except in ihe scheduled distncis in 
li^hlch that Act in not in force 
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Sxcep^iou 2 . — Nor shall this section render illegal any contract m 
irritingt by which two or more persons agree 
Siving of coniract to refer to refer to arbitration any question between 
quesuons ihai have already them which has already arisen, or affect any 
provision of any law in force for the time 
being as to references to arbitration 


Notes —This section only refers to contracts, which wholly or 
partnllv- prohibit the parlies absolutely from having recourse to a Court 

of bw i C 466 , 1 A 267 {F. B ) , sec also !2o P R 1879 Exception 

where the parties have agreed that no action 
ion of amount has been first decided by ine 

i ntends to enact as nearly as may be what the 

•t C 232 This section is no bar to a suit lor 
1 i* ■u » . - ion rC 42 An agreement 

e being given to satisfy it, 
ection I A 267 (F B) A 
, R 741 ; see also ii Ind 

Cas 756 This section contemplates the suspension permanently or ° 

the usual remedies for the enforcement of legal rights 1 5 Bom L K 948 _ ^ ^ , 

inaconiraci hmiluig period wtihm which to sue is void A 1 K 1932 » 

see also A I R 931 Snui 124 This section does not make the 
void but only the porno 1 in the contract which Ousts the jurisdiction of the ooim 
124 Ind Cas 797 Agreement chat another Court to the exclusion of Court 
jurisdiction to adjudicate upon the disputes arising under the agreement ot me 
parties IS illegal 122 Ind Cas 488 


Agreements void lor uncer 
lamiy 


29. Agreements, the meaning of which 
IS not certain, or capable of being mao* 
certain, are void 


Illustrations 

(а) A agrees 10 sell 10 D a hundred tons of oil ” There is nothing whatever tO 
sho V what kind 0/ oil was intended The agreement is void for uncertainty 

( б ) A agrees to sell to fj one hundred tons of oil of a specified description, known 
as an ariicle of commerce There is no uncertainty here to mate the agreement 
void 

[c) A vl ) .1 letter I cocoenui oil only agrees to sell to B one hundred tons 
of Oil Til n 1 uri. uf a » trade affords 1 1 m Iication of the meaning of the words, 
and A has e 1 ore 1 1 no t to iira‘'t for ib» sale of one hundred tons ofcocoanut oil 
(<f) A agrees to sell CO B »I 1 il c grain ii my granary at Ramnagar,' There is 
no uncertainty here 10 m il e il,e aKrceinenc void 

(r) A ai,rees to sell 10 B one thousand maunds of rice at a price to be fixed 
hyC As !)io price IS C 7 p 72 ?)e of being utxrfo certsta^ there rs no uncertainty here 
to make the agreement void ' 

{f) A agrees to sell to D, niy white horse lor rupees five hundred or rupees one 
thousand There is nothing to show which of the two prices was to be given. The 
agreement is void 


eiit-e lb mauiiiissiuie to prove tne inieotion ot the executanr 31 Ind Cas 632 A 
covenant that ujion expiring of terms of the lease there will be a fresh settlement 
between the panics is aaigue and uncertatn 33 Ind Cas 448 Agreement to pay 
rent in cash without the rate being fixed u void for uncertainty 55 Ind. Cas 482 
Where a document is capable of two conirary interpteuuons, and pracucally incapa- 
ble of inierpretaiion at all, it is void for uncertainty 63 Ind Cas 48 A contract 
~ ' ■ “ ' not void merely for that reason 85 

* price or at a fair rate or at a proper 

■ sell at a favourable or concession 

.nd Ca« 753 Contract to execute a 
kobala containing necessary stipulalion » not vague and indefinite 104 Ind. Cas 527 
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30 Agreements by way of waget ire voiJ- , and no auit shall be brought 
Agr^msMsby wayof recovering anjtliing allegej to be won on 

^0,5 any wager, or entfusled to jny person to abide 

the result of any game or other uncertain event 

on which any wager is made 

The section shall not be deemed to render unlav,ful a subscription, or 
^ , , Contribution, or agreement to subacnbe or con 

'vr' ™ •c-'-'-cy 

" phte, prize, or sum of money, of the value or 
amount of five hundred rupees or upward®, to be awarded to the winner or 
winners of any horse race 

Nothing in this section shall be deemed to legalise any transaction 

. , , connected with horse racing, to which the 

PenarCodrpmffrccied“"'" previsions or sectio, 294' of llie Indian Penal 
Code apply 

'T ‘ . . 


may 
i for 
the 

‘ only 

to pay or receive money between one anoihcr according as the mirWet price of the 
goods should vary from the contract price at the givci nme ilat is noi a commer 
cial transaction, but a wager on the rise or fall of the market 39 C 461^5 C 
N 711 P c see also ' » C r r— » - stranelun (1S96) A C 166 

5 Bom L P S03 .7 '*6 . n Bom L R 997 “ 

4 Ind Cas 99 , 8 Itid „ , , , . 

A suit does notl ctually been lost an 1 paid on 

a wager 89 P R 1883 A contract for the payment of differences is a wagering 
contract, and as such is void 17 M 40 , 18 M 308 (F B ) , 17 M, 480 This 
section does not bar a suit by a commission agent to recover money pud by him 
on account of bids made in his own name at the request of the defendant 17 C P L 
R 67 , see also 80 P R 1895 Spe-ulation does not necessanfy involve a contract 
by way of wager, to constitute such a contract a common intention to wager 1$ 
essential 42 B 863*34 M L J 305 The distinction between contracts which 
arc legitimate and genuine trading transactions of a speculative character an I 
contract which are simply gaming and wagering transactions is frequently a 
narrow one and difficult of determination evenafier the exam nation of the panics 
concerned, the course of the business and the nature of the contracts 53 A 190= 
35 C W N 841 P C Where there is a perfectly lawful contest m a game of skill 
1 . r . should be recoverable 

15 subscribed for by the 
a contract is a wagering 

w 1- VIS - Vi- *he contract 

Mere high speculation is not sufficient to render them void as wagering contract 
124 Ind Cas 453 

CHAPTER ni 


Of Contiacbnt Contracts 

31 , A "coniingenl contract” is a contract to do or not to do something, 
.. j cv„ii if some event, collateral to such contract does 
■Commgrelconlraci defined 

Illustration 


A contracts to pay B. Rs lo.ooo if D*s house is burnt This 1$ a contingent 
contract 

Notes This agreement was that R would become a member of a sugar maac 

(aciuting company by purchase of shares m case he was a,>pomied the sole 
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of the company for sale Of sugar at a certain centre The company was not mauu 
facturing any sugar at the time of igrccment The terms of the agency were not 
settled when R signed the application for shares The company either declined 
or failed to appoint R their sole agent at the said centre, and the latter went into 
liquidation 7 /e/rf that there was nothing in law to prevent the company from 
appointing R their sole agent settling the terms although sugar was not being 


438t=23 A L J 608 
Enforcement 


d 2 > Contingent contracts to do or not 
contracts anything if an uncertain future event 

Mnra'?'”’' •'“PP‘^"S cannot be enforced by law unless and 

until that event lias happened 


If the event becomes impossible, such contracts become void. 


Illustraftans 

(rt) A makes a contract with O to buy B s horse if A survnes C This contract 
cannot be enforced by law unless and until C die^ in A's life time 

( 3 ) A makes a coniract with B to sell i horse to B at a specified price if C, to 
whom (he horse has been offered refuses to buy him The contract cannot be en- 
forced by law unless and uniil C refuses to buy the horse 

(<•) A contracts to pay B a sum of money when B marries C C dies wiiliout 
being married to B The contract becomes void 

Notes —An agreetnem by a sttanget to a sviu promising to pay a cettatn sum 
to the pleader engaged in tlut suit m case of his getting a decree cannot be enforced 
when the case is compromised by the parties to the suit in the absence of the pleader 
nnei iviihout his advice The case is one of a contingent contract within this section 
and the event having become impossible ihe contnet wa* void ShunJstr Daty 
Ludlani 155 P R 1879 Where panics enicr into a contingent coniract dependent 
for Its performance on a future event if the future event provided for becomes 
impossible contract falls through 34 tnd Cas 46faia N X. R 19 Ante nuptial 
agreement is coniingenc contract and becomes enforceable on marriage tiyind 
Cas 343 

SB Contingent contracts to do or not (o do anything if an uncertain 
Enforc'-rntnc of contracts future even! does not happen, can be enforced 
contingent on in event no when Ihe happening of that eient becomes 
penmt impossible and not before 


A agrees (o piy B a sum of money if a certain ship does not return The shio is 
sunk The contract can be enforced when the ship sinks 

Notes —When acceptance ts by telegram With condition that u would be coni 

firmed by post ifinistake found in telegram contract is complete subject to possib-e 
discovery of mistake 67 Ind Cas 487 

34 If the future event on which a contract is contingent is the way in 

When event on winch con n”!."'" “'‘i" “nspecified lime, 

tract is coniiogent tobe deem tne event snail bs considered to become toipo 

ed impossible, if It IS ihe future ssiWe when such person does anything which 

conduct of a living person renders it impossible that he should so act 

- , within any definite time, or otherwise than 

under further contingencies 


Iftustration 

A agrees to pay B a sum of money if B mames C 

C marries D The marriage of B to C mast oow be considered impossible, al 
though ft is possible that D may die and that C may afterwards marry B 
Notes— Vide 34 Ind Cas 46«i2N L R 69 
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35 Contingent contracts to do ot not to do anything if a spcctfied un- 
ceilain e\ent happens withm a fixed time be 
come void if, at the expiration of the time 
fixed, such event has not happened, or, if, 
before the lime fixed, such event becomes 
impossible 

Contingent contracts to do or not to do anything, if a specified uncertain 
event does not happen within a fixed time, may 
be enforced by law when the time fixed, has 
expired, and such event has not happened, or, 
before the time fixed has expired if it becomes 
certain that such event will not happen 


When contracis become void 
which are contingent on hap 
pcning of sperified event with 
lu fixed time 


When coatracts may be 
enforced vhicli are contingent 
onspecified e\ent not happen 
mg within fixed time 


IllustrattOm 

W A promises to pay B a sum of money ifa certiin ship returns within a year 
The contract may be enforced if ihe ship returns within the year, and becomes 
void if the ship 1$ burnt within the year 

(^) A premises to pay B a sum of money if a certain ship does not return within 
a year The contract may be enforced if the ship does not return within the year, 
or IS burnt within the year 

Notea— In contracts under this seclion the specified event as a rule is mdepend 
em Of will of either pany yolnd Cas 870 Sale contingent on not paying amount 
wimin certain tune is com nLcm contract and becomes void if payment is made 
within that time 91 Ind Cas 3,0 

36 Contingent agreemer 

Agreements contngonc on ' 

impossible evenis voi I . . . 

the agreement at the time when it is made 

Illuslrattons 

(a) A agrees to pay B I 000 rupees if ir\o straight I nes should enclose a space 
The agreement is void 

(i) A agrees to pay B I oeo rupees if B will marry A s daughter C C was dead 
at ihe lime of the agreement The agreement is void 

CHAP ICR IV 

Op tub Performance or contracts 
Contracts which must be performed 

37 The parlies to a contract must cither perform, or offer to perform 

tlipir rpjsnpplivft nromises. unlan^ ei.«u 


Obligation of piriies to con 
tracts 


their respective promises, unless such npr 
formance is dispensed with or excused under^e 
provisions of this Act, or of any other law 
Promises bind the representatives of the promisors in case of the death nf 
such promisors before performance, unless a contrary intention appears from th 
contract ® 


A dies before that day A s representatives arc bound to deliver the goods toft 
aod B IS bo ind to pay the Rs 1 000 to As representatives 

(fi) A promises to paint a peture for B bj a certain day at a certain nr, 

A dies before the day The coniraa cannot be enforcea either hy As 
presentatn es or by B '* 

Notes— Under this section promises bind the represenutives of the prons , 
before performance 4P R lOo' Kev , see aUo 106 Ind Cas. 831 ,91 Inip ’ 
390 Contract by joint Hindu famil> manager personally is not enforceabl,. • 
other members after hi» death 77 Ind Cas 378 

C C. H Vol I-154 
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38 Where i promisor has made an offer of performance to the promisee, 
and the offer has not been accepted, the promisor 

olS^fpwroJm'ance ^ ^ responsible for non performance, nor does 

ofler Of performance 

Eiery such offer must fulfil the following conditions — 

(t) It must be unconditional , 

(2) it must be made at a proper time and place, and under su^ 
circumstances that the person to whom it is made may have a reasonable 
opportunity of ascertaining that the person by whom it is made is aWe and 
willing there and then to do the whole of what he is hound by fais promise 
to do , 


( 3 ) if the offer is an Offer to deliver anything to the promise, the promisee 
must have reasonable opportunity of seeing that the thing offered is the tuing 
which the promisor is bound by his promise to deliver 

An offer to one of several joint promisees has the same legal consequences 
as on offer to all of them 


Jllustratton 

A contracts to deliver to B ai his warehouse, on the ist March iSyy. 100 bales 

of cotton of a particular quality In order eo make an offer of a pttformaoce wita tae 
effect stated in this section A roust brin? the cotton to B s warehouse, oa tac 
appointed day, under such circumstances that B may have a reasonable opportunity 
01 satisfying bimself that the thing offered is cotion of the quality coatractea lor 
and that there are ion bales 


Notea— A reasonable opportunity afforded for the examination »s 8 reasonable 
limit alike for the vendor aid purchaser 6 B dQ"* The payment of (be mortgage 
debt to one of several co mori^afiees without ihe concurrence of the Others 
IS not 1 valid d scharge thereof 23 liiU Cas 8 Where the due date 
falls on a Sunda> the cus om is fbr the del very to be completed on Saturday 
9.4 Ind Css 883-7 S L R 141 When a condition m a contract that 
not ce »1 ould be g vc v of the nrr val of the goods by a particular ship is not 
an essential pate of the coniraci failure 10 give such notice or a mistake m the 
notice give 1 a n i j 1 rev h of faontr<tci ent tiing one party to avoid u for that reason, 
nor can ih-vi not ce 1 y iselfbe teemed to be in offer of performance within the 
mean ag of th 9 sec oj zg I xj Cis 712 The lender under this section without 
'' r ^ ^li. Ar JiAlves Slop the running 


monga 

R 1917 

* before 

running 01 interest lyji M vv xv tuu /v<.otuuu>nai lenuet luuiu ijyi amount 
10 a valid tender 130 Ind Cas Siy^A I R 1931 Mag 91 Refusal of cheque on 

^udh 30S , . , accompanied 

by deposit m Cour , actuallv cc 

ind Cas 637 ,5 /qj 

844 Generally the vendor is under no obliga'ion to see that the pur 
chaser takes delivery ^s^hm nme all that he has to do is to offer delivery 
assistance to ihe purchaser m taking delivery 
the promisee ao offer or performance of a 
it the proper time and place and when the 
. . . , performance, ihe offer must be to perform 

at the place named in the contract 46 ind Cas 497 


39 U hen a party to a contract 1,35 refused to perform, or disabled him* 

Effect of refusal of party to performing, his promise in its entirety 

perform promise wholly promisee may put an end to the contract. 

unless he has signified by words or conduct, 
his acquiescence m its couUnuauce. 
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Illustrations 

(a) K, smger, enters into a contract with B the maniger of a theatre, to sing 
at his theatre two nights in every week during the next two months and B engages 
to pay her 100 rupees for each night s performance On the sixth night A w JMIy 
absents herself from the theatre B is at liberty to put an end to the contract 

(^) A, a singer enters into a contract with B the manager of a theatre to sing 
at his theatre two nights m evcrj week during the next two months and B engages 
to pay her at the rate of too rupees for each wght On the sixth night A wilfully 
absents herself With the assent of B, A sings on the seventh night B has 
singnified his acquiescence m the continuance of the contract, and cannot now 
signihed his acquiescence in the continuance of the contract, and cannot now 
put an end to u, but is entitled to compensation for the damage sustained by him 
through A's failure to sing on the sixth mght 

Notes — This section confers on the parly to a contract the r ght to put an end 
to the contract m case of default on th* part of the other pirij to the contract to 
perform his promise in its entirety but the person aggrieved in such a case may 
choose not to avail himself of the right Bui if he does not avail himself of the right, 
rtere is nothing in the law which says that the contract must still be treated as 
having been cancelled 9 M L T 479 . see also 35 P L R 593 , 90 Ind Cas 
52 As to the meaning of refusal, vide 3 C L J 249=33 C 477 This seciion does not 
apply to a transaction which is not a contract based on mutual promises or an 
agreeiwnt to convey, but is an actual coa\eyance of immovable property 2 B 
S 47 This section only enacts what was the law in England and the law of India, 
before the Act was passed 4C'*5- see also 34 B i9-’-iiBona L R 335-2 Ind 
v-as 47 S 

By Mhom contracts 1 lust bt perfon led 


40 If It appears from the nature of the case that it was the intention 
„ . . „ of the patties to any contract that any promise 

contamed in It should be performed by the pro 
" misor himself such promi'e mu»t be performed 

by the promisor In other cases, the promisor or his respresentatives may 
employ a competent person to perform it 

IHustratsOns 


(а) A promises to pay B a sum of money A may perform this prom se either 
by personally paying the money to B or by causing it 10 be paid to B by another , 
andif A dies before the time appointed for payment his representatives must perform 
the promise or employ some proper person to do so 

(б) A promises to paint a picture for B A roust perform this promise personally 
Notes —Specific performance requ ring contract for purchase of immovable 

property can be claimed against legal represenUlive and the reme 1y does not die 
with the party who agrees to purchase laoIndCas 240 

, 41 When a promisee accepts performance 

Eff'ct of accepting pertor gfthe promise from a third person, he cannot 
mance from third perso afterwards enforce it against the promisor 


Notes — Under this section the plaintiffs hen for the unpaid purchase 
money cannot be enforced when the lien was satisfied by payment made 
by a third parly 17 Ind Cas -‘SS , see also 39 A 178 P C ,112 Ind Cas 491 
42 When two or more persons have made a joint promise, then, 
_ , , . ,.,K. (unless a contrary intention appears by the 

Devolution of joint contract, all such persons, during their joint 

lives, and after the death, of any of them, 
bis representative jointly with the survivor or survivors and, after the death 
of the last survivor, the lepresentauves of all jointly, must fulfil the 


promise 

Notea —Rule of survivorship among joint icnanls is modified b> ss 42 and 45 
122 Ind Cas 404 On misapproprnlion of public trust by nunager o her members 
are jointly and severally 1 able to repay with interest amount used la fim ly business 
85 Ind Cas 2 
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38 Where i promisor has made an offer of performance to the promisee, 
_ . and the offer has not been accepted, the pfoimsot 

fcRcct of reiiisii lo accept ^ j responsible for non performance, nor does 
offer of perform-rooe thereby tee h.s rights under the eontect 


Every such offer must fatfil the folloirinj conditions — 

(r) it must be unconditional , 

(2) it must be made at a proper time and place, and under su^ 
circumstances that the person lo whom it is made may have a reasonable 
opportunity of ascertaining that the person by whom it is made is able an 
willing there and then to do the whole of what he is bound by his promise 
to do , 

(3) if the offer is an offer to deliver anything to the promisee, Ae Pjoraisee 
must have reasonable opportunity of seeing that the thing Offered is the thing 
which the promisor is bound by hts promise to deliver 

An offer to one of several joint promisees has the same legal consequences 
as on offer to all of them 


lUustraiian 

A contracts to deliver to B at his warehouse, on the 1st March 1875, 100 bales 

of cotton of a particular quality In order to make an offer of a performance with tne 
effect stated in tins section A must bring the cotton to Bs wg^Douse, on tat 
appointed day under such circumstances ihai B may have a reasonable opportunity 
Of satisfying himself that ihe thing offered is cotton of the quality c®htracteo ter 
and that there are loo bales 


Notes— A reasonable opportunity afforded for the examinaiion is a reasonable 
hcnit alit^ for the vendor an I purchaser 6B 602 The payment of the mortgage 
debt to one of several co mortgagees without the concurrence of the Others 
IS not a valid d scl arge tl creof 3 Ind Cas 8 Where the due date 
falls on a Sunday the cu»on is for the del very to Le completed on Saturday 
34 Ind Cas 88j 7 S L R 141 When a condition in a contract that 
notice should he gven of tie arr val of the goods by a particular ship is not 
an essent al part of iJ e contract failure to give such notice or ft mistake in the 
notice give 1 9 inj ^ <■ 

nor cm tl at not cc r y 
mean ng of th » sec J 
payment of i 0 e> n 

ormteresf jS/n-fr ^ i> mortga 

gees could not be i> ® , 


, . j ^ « ivjj vdiia lender amounts to paying actually 55 

U 034 interest ceases to run when valid tender is improperly refused 00 
l^oa Cas byy Tender by cheque t{ not refused :s valid 116 Ind Cas 

844 Generally the vendor is under no obliga ion to see that the pur 

chaser takes delivery within time , all that he has lo do is to offer delivery 
~ ~ " assistance to the purchaser m taking delivery 

the promisee an offer or performance of a 
It the proper nme and place, and when the 
, , . performance, the offer must be to perform 

at the place named in the contract 46 Ind 497 

39 hen a party to a contract has refused to perform, or disabled him* 
Effect of tefuial or potty lo perforimng h« promise in Jli entirel/ 

perform promise wholly tire promisee mi, put on end to the contact, 

unless he has signifiea by words or conduct, 
hts acqui^cence in its continuance. 
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44 Where two of more persons have made a joint promise, a release of 
Effect of releise of one *= promisee does 


joint promisor 


not discharge the other joint promisor o' joint 
promisors , neither does it free the joint pro 
tnisor so released from responsibility to the Other joint promisor or joint 
promisors 


Notea — The section means, generally, that a release to one of several 
contractors does not discharge the co contractors and applies as ^vell to a 
discharge after breach, as to a release before breach 4C 336=3 C L R 546 A 
joint promisor, whose liability to the promise was kept alive beyond three years from 
the date of the promissory note, and who was consequently compelled to pay a 
decree of the Court more than his proportion of the debt to the promisee, can sue 
another Joint promisor for contribution, though the decree exonerated that other 
joint promisor from payment, on the ground thit the debt against him was barred 
by limitation 16 M L T 569 Although under certain circumstances one of the 
several joint tenants ma> be made liable for the whole rent, yet when the claim for 
the arrear of rent against some of the heirs of the original tenants is barred the 
remaining heirs can not be made separately liable for the entire rent 48 Ind Cas 
536 It IS doubtful if a discharge by one of two joint payees is valid and binding on 
the other 36 M 544 


45 When a person has made a promise to two or more persons jointly, 
Devolauon of .cm nghw 'l!'" intention appeMS from 

^ ® the contract the right to claim performance 

rests, as between him and them with them during iheir joint lives and after 
the death of any of them, with the resptesentative of such deceased person 
jointly with the survivor or survivors and, after the death of the last survivor, 
with the reptesentatires of all jointly 


Illutlralion 

A, in consideration of ; 000 rupees lent to him by B and C, promises B and C 
jointly to repay them that sum with interest On a day speciRed B dies The right 
to claim performance rests with B s representative jointly with C during C s life, and 
after the death of C with the representatives of D and C jointly 


jjotes —An objection by the defendant that one of the several Joint promisees 
cannot sue alone to enforce a payment of a debt due to them jointly is valid 156 
P R (i88g) F B One of several joint mortgagees cannot give a valid discharge 
without the consent of the others 81 Ind Cas 416 The representatives of a 
deceased partner are not necessary patties to a suit for the recovery of a debt, which 
' ’ _ y j I. « <• Qf deceased 10 P R 1906 , 

4 I 1 Cas 586 One joint creditor can, 

discharge of the claims of himself 
* <43 Ind Cas 408 , see also 44 Ind 

Cas 627 , 54 Ind Cas 273 , but sec 41 M 437 , $6 Ind Cas 463 » 5 S Ind Cas 
841 , 63 Ind Cas 745 , 63 Ind Cas B7 . 3 Lah L J 502 , 4 hah L J 23 ■ 7 « 
Ind Cas 951 

Ttme and Plate fot Perfemance 


Time for performance of 
promise, where no application 
is to be made, and no lime is 
specified 


48 . Where, by the contract, a promisor is 
to perform his promise, without application by 
the prom see, and no time for performance u 
specified, the engagement must be perform'd 
withm a reasonable time 


Ex/lanafiort —The question, "what is a reasonable time ’’’ is in each 
particular case, a question of fact 

Notes— The question as to what is reasonable time is one of fact 10 M L T 
406 Ordinarily m agreements for safe of property time is nei of the essence of the 
contract but it is open to a pirt> if it was not originally of ihe ess'nce to make it of 
such essence, by service of notice 95 Ind Cas 6l4=A I R (1926) Nag 4J3 
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43 When t?70 or more persons male a joint promise, the promisee may, 
Any one of joint promisors in the absence of express agreement to the con 
may be compeDed to per trary, compel any one 'or more’'* of such joint 
form ptomtsors to petfotm the whole of the promise 


Each of two or more joint promisors may compel erery other joint promisor 
to contribute equally with himself to the perform- < 
ance of the promise unless a contrary intention 
appears from the contract 

If any one of two or more Joint promisors 
makes default in such contribution the remaining 
joint promisors most bear the loss arising from 
such default m equal shares 

Explanation -Nothing in this section shall prevent a surety from recovering, 
from his principal, payments made by the surety on behalf of the principal, ot 
entitle the principal to recover anything from the surety on account of payments 
made by the principal 


Each promisor may com 
pel contribuiiOR 


Sharing of loss by default 
In coftinbution 


Illuslrattoni 

(a) A, B and C jointly promise (o pay D 3000 rupees D may compel cither 
A or B or C to pay bim 3000 rupees 

{b) A, B and C jointly promise lo pay D the sum of 3000 rupees C is 

compelled lo pay the whole A is insolvent but his assets are soiScieni 10 pay 

one half of bis debts C 1$ enttded to receive 500 rupees from A s esiaic and 1,25® 
rupees from B 

(tf) A Band Care under a joint promise to pay D 3 ooo rupees C is unable 
to pay anything and A is compelled to pay the whole A is entitled to receive iiS®® 
rupees from B 

(a) A B and C are under a jo nt promise lo pay D 3 000 rupees A and B 

being only sureties for C C fails to pay A and B are compelled to pay the whole 

sum They are entitled to recover it from C » 

Notes— Under tins section wh ch deals wiih the substantive law, the creditor 
gets a right to proceed agi nst any one of 1 is joint debtors and such right must 
bo exercised before tl e credi or brings 1 is suit 53 P R 1896 Under this sec 
a joint debtor has no right to have his co contractors joined as defendants 
so far as the liability under a con ract is concerned the section makes all 
joint contracts jo nc and several a* A 307—A W N 1900 73 The principle 
of this section applies CO ihe case of ihe members of a piftnersh p firm being sued 
® ^ promissory note can in no way prove 

independent of 

' IS unaffected fay 

several one at 
persons jointly 

• ' ce of any agreement to the 

it is open to the plaintiff 
„ r 1 - ' release of a joint debtor does 

his CO judgment 
judgment Full 

,, ttand V Alwar 

• , * * liberty to realise 

he cannot bind 

, , ^ .... * ff®™ ihe 

other debtors 57 mu 1^44 The mere fact, that a suit could lie against one 
of the two joint promisors could alter ihe /act that the original liability of i 
them was incuned not on his own account only, but jointly with another and so 
one of result in the nature of the dealings taken as a whole being altered 4 S 
Bom 129 


* Substituted by XII of 1891 




S. 48] 


THE INDIAN CONTRACT ACT 


1229 


44 Where two of more persons have made a joint promise, a release of 

Effect of release of one >>y ‘''® P'Omisee does 

joint promisor discharge the other joint promisor O' joint 

promisors , neither does it free the joint pro 
misor so released from responsibility to the Oiher joint promisor or joint 
promisors 


Notes — The section means, generally, that a release lo one of several 
contractors does not discharge ihe co contractors and applies as well to a 
discharge after breacli, as to a release before breach 4C 336 = 3 C L R 546 A 
joint promisor, whose liability to the promise was kept alive beyond three years from 
the date nf the promissory note, and who was consequently compelled to pay a 
decree of the Court more than hts proportion of the debt to the promisee, can sue 
another joint promisor for contribution, though the decree exonerated that other 
joint promisor from payment, on the g'OUnd that the debt against him was barred 
by limitation 16 M L T 569 Although under certain circumstances one of the 
se\eral joint tenants maj be made liable for the whole rent, yet when the claim for 
the arrear of rent against some of the heirs of the original tenants is barred the 
remaining heirs can not be made separately liable for the entire rent 48 Ind Cas 
536 It doubtful if a discharge by one of two joint payees IS valid and binding on 
the other 36 M 544 j y j b 


45 When a person has made a promise to two or more persons jointly, 

Devolution of joint nultis 'l!'" mlention ippeors from 

' ^ ® * the contract the right to claim performance 

rests, as between him and them with them donn^ iheir jojnt lives and after 
Jb® desth c( any of fhem, with the respresentative of such deceased perron 
jointly with the survivor or survivors and, after the death of the last survivor 
with the representatives of all jointly 


/llu$fra((Ott 

A, in consideration of $000 rupees lent to him by B and C promises B and C 
jointly 10 repay them that sum with interest on a day specified B dies The nght 
to claim performance rests with B s representative jointly with C during C s life, and, 
after the death of C with the representatives of B and C jointly 

Notes —An objection by the defendant that one of the several joint promisees 
cannot sue alone to enforce a payment of n debt due to them jointly is valid 136 
P R (18S9) F B One of several joint mortgagees cannot give a valid discharge 
without the consent of the orheis 81 Ind Cas 416 The represeniatives of a 
deceased partner are not necessary panics to a sun lor the recovery of a debt, which 
»j _ i._j . — ^ hfe-time of the deceased 10 P R 1906, 

, , »g Ind Cas 586 One jo nt creditor can. 

full discharge of the claims of himself 
« V 57=43 Ind Cas 408 , see also 44 Ind 

Cas 627 , 54 Ind Cas 273 , but sec 41 M 437 . Sh In'' » 35 'nd Cas 

841 , 63 Ind Cas 745 , 63 Ind Cas $7 . 3 Lab L J 50* ■ 4 Lah L J 23 , 7 t 
Ind Cas 951 

Time and Place fot Perfarmance, 


Time for performance of 
promise, where no application 
is to be made, and no time is 
specified 


48 . Where, by the conlracl, a promisor is 
to perform his promise, without apphcalion ^ 
the prom see, and no time for performance is 
specified, the engagement must be performed 
witbm a reasonable time 


Explanation — The question, 'what ts a reasonable time is, in each 
particular case, a question of fact 

Notes— The question as to what is reasonable ume is one of fact ioM L T 
49$ Ordinarily m agreements for safe of property time IS not of the essence of the 
conlracl but it is open to a party if it was no, »*ly of ihe essence to make it of 
such essence, by service of nonce 95 Ind f' o (1926) Nag 43, 
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47 When a promise is to be performed on a certain day, and the promisor 
has undertaten to perform it without application 
by the promisee, the promuor may perform it at 
any ume during the usual hours of business on 
such day, and at the place at which the promise 
ought to be performed. 


Time and place for performa- 
nce of promise uherc time IS 
specified and no application to 
be made 


J 2 lustratton 

A. promises 10 delucr goods atBs warehouse on the ist January. On that day 
A hrings tlie goods to B s warehouse, but after ihe usual hour for closing it, and 
the> are not received A has not performed his promise 

Notea—iS Bom L 96*32 Ind Cas 948*408 517; A t R 1931 Lah 696 

48 When a promise is to be performed on a certain day. and the jiromi- 

sor has not undertaken to perform it without 
AppI, lor P='for™n« „ ^ promises, It K the doty of the 

on ceriain d'i> 10 be at proper ^ , e nt a nmner 

ume ond pla« promisee to apply for performaoce « “ f 

place and nrithm the usual hours of business. 

E<f' 2 anatt'>n — The que tion, “what is a proper lime and place ?'* is> wi each 
particular case, a question of fact. 

49 When a promise 15 to be performed without application by the promi 
see, and no place is fixed for the performance of 
It, u is the duty of the promisor to apply to the 
promisee to appoint a reasonable place for toe 
performance of the promise, and to perform it at 
such place. 

//lustration, 

A undertakes 10 deliver a thousand maunds of jute to B on a fixed day A must 
apply to B to appoint a reasonable place for the purpose of receiriQS u* and must 
deliver it to him at such place 

ITotes — Where 00 specfi<. contract exists as to the place where the payment 0/ 
(he debt 9 lu b mile i s clear ihii it 1, the dut> of the debtor to make the pay 
mcni wiere le re ' or * 6 Bom L R io38».3o B 167 . see also 7 Bom. L. R 

99j Tlic I ill Coin \ craikcs no provisions for the place of performance 

’ n pi I e i» fixed and «here there is do provision to perform without 

-ippl..aiioi 9 Bin L 1% U ider tli » seciioo ihe promisee has not to make 

any appl 1.1 on lor p-'-fo nan e wb-re oa place is fixed The promisee has the 
rignr of nim oj, ilie pj ue t ui he promisor is bound to apply to the promisee to 
appoint a rcasonaolephce 34 c 8»3j 1 A 119 Where in an agreement, no place 
IS fixed for payment, a creduo- has the right 10 fix a reasonxble place 6 S L R tSu 
Perfornance in manner or at 50. The psrformance of any promise may 
time prescribed or sanctioned ba made in any manner, or at any time which 
b> promisee the promisee prescribes or sanctions 


PUte for perfornnnce 0/ 
promise where no application 
to be made and no place fixed 
for performance 


11 /ustraisont 

(j) B ones A. 2,ooorupees A desires B to paj the amount to A's account with 
C, a banker B who lUo banks with C orders the amount to be transferred from 
bis accouni to A s CTcdii, and thu tsdoae b) C Afterwards and before A knows 
of the transfer C fails There has been a good pavment by B 

(i) A and B are mutually indeb ed A and B settle an account by setting off 
one Item aga osi another, and B pays A the balance found to be due from him upon 
such sctilemeni This amount to a payment by A and B, rcspectivelv of the sums 
whicU thej owed to each other 

(r) A owes B, 2,0^ rupees B accepts some of A’s goods in reduction of the 
detj*^ The delncry of the goods opraies as a part pajment 

(1/) A desires B who owes him Rs 10^ to send him a note for Rs too by post 
The debt IS discharged as soon as B puts into ihe post a letter concainiog the note 
duly addressed to A. 
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Notes— Readinfj this section along with Rule 6i of the Ben{,al Toiiji Manual 
where land revenue is sent to the Collector through Post office by means of a 
Revenue Money Order before the last daj it is payable, it is a val d payment 78 Ind 
Cas 668=51 C 776 

PerfomaHte 0/ Pectprocal PromtSis 

Promisor not bound to per “ contract consists of reciprocal 

form unless reciprocal pro promises to be simultaneously performed, no 
niisee ready and wiUmg to promisor need perform his promise unless the 
perform, promisee is ready and willing to perform his 

reciprocal promise 

llluxtrations 

(a) A and B contract that A shall deliver goods to B to be paid for by B 
on delivery •' 

A need not deliver the goods, unless B is ready and willing to pay for the 
ihe goods on deliver) ’ 

B need not pay for the goods, unless A is ready and willing to deliver them on 


delivery 

B need not pay the first instalment, unless A is reidy and willing to deliver the 
goods on payment of the first instalmern 

Notes —A pla nlifl in making a demand for the fulfilment of a contract on the 

' but It IS enough if he 

iy in hand m case 
I \V N 85 A vendor 

ready and willing to 
e the strict law as 

• la contract to the 

ds were to be pa d 
I payment is gu Ity of 

default 19J3 Lah 363 As to the meaning of readiness and wiling less vide 94 


52 Where the order in which reciprocal promises are to be performed 
^ , IS expressly fixed by the contract they shall be 

Orfer of porfomance of re „e,foV„ed in Ihat ordor . and where (he order 
ciprocal promises expressly fixed by the contract they shall 

be petfotcaed in that order which the nature of the transaction requires 


JUuitraUOHi 

(nl A and B contract that A shall bu Id a house for B at a fixed price A's 
promise to build the house must be performed before B s promise to pry for >c 

(i) A and B contract that A shall make over his stock m irade to B at a fixed 
price and B promises to give sccuriiy for the payment ofihe money A s promise 
need not be performed unt I the sccuniy is given for iLe nature of the transaction 
requires that A should have secutiry before he del vers up his siock 

— In a contract consisting of reciprocal promises the fiilure of one party 
to perform his promise IS a sufficient ground for the other party avoiding bis 17 
P R 1893 (F B) 

68 When a contract contains reciprocal promises and one party to the 
contract prevents the other from performing hts 
Liab lity of party preveniing promise, the contract becomes voidable at 

option of the parly so prevented , and he is en 
tied to compensation from the other party for 
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loss which he may sustain in consequence of the non performance of the 
contract 

Illustration 

A. and B contract that B shall execute certain work for A, for a thousand rupees B 
IS ready and willing ' ’ ^ •w doing 

so rtie contract is h® 

entitled to recover < hy its 

non performance 

jjotes—lf a person makes performance of a contract impossible, he can not 
claim damages on the basis of a breach of contract Solnd Cas 949 

54 When a contract consists of reciprocal promises, such that one of them 
cannot be performed, or that its performances 
Effect of default as to that cannot be claimed, till the other has been perfor- 
promise which shoufci be first the promisor of the promise last menu 

nnfoTr^praX’o'm.'e”'' 

^ ^ claim the performance of the reciprocal promise, 

and must make compensation, to the other party to the contract for any loss 
which such other party may sustain by the non performance of the contract 


{/t) A hires B s ship to take in and convey, from Calcutta to the Mauritius a 
cargo to he provided by A B receiving a certain freight for ns conveyance A aoes 
not provide any cargo for the ship A cannot claim tbe performance of B s promise 
and must make compensation to B for the loss which B sustains by the non per 
fotmance of the contract ^ j . w 

(i) A contracts wuh B to execute certain builder’s work for a fi'®d price, o 
supplying the scaffolding and timber necessary for ihe work B refuses to furnish 
any scaffolding or umber, and the work cannot be executed A need not execute 
the work and B is bound to make compensation to A for any loss caused to him 
by ihe non performance of (he contract 

(e) A contracts wuh D to deliver to him at a specified price, certain merchandies 
on hoard a sh p winch cannot arrive for a month nnd B engages to pay for the 
merchandise within a neek. from (be date of (be contract B does not pay wiihtn 
the week A’s promise to deliver need not be performed, and D must make 
cornpenaniion 

Cd) A promises B to sell him one hundred bales of mereband se, to be delivered 
next day and B promises A to pay for them wuhin a month A docs not deliver 
according to bis promise B s promise 10 pay need not be performed nnd A must 
mike compensation 

Notes —Where the su i is on the Awmi* alone an I u is shown that the considera 
tion for the Ak/kj’; fi led, this section requires ibe Court to dismiss the suit » Af 

L i iOj, Whereon a comrari for sale of ^oods ihe Vr 

a delivery telegram for the goods sold the provision as to the delivery teJepnm « 
a condition of the contact and if for any reason it is broken the buyer is entitled to 
rescind the contract and sue the seller in damages 43 M L T 109 Jn case of 
fatfure of promisor la perform part of the contract whether promisee can rescind the 
contract vidc30C W N 145 P C 

55 When a party to a contract promises to do a certain thing at or 
Efftct of fiilure 10 perfrooi K'"' '' c»«ln things al or 

at fixed lime, in tomiact in specified times and fails to do any such 

which time Is essential thing at or before Ihe specified time, the contract, 

or so much of it as has not been performed, be- 
comes voidable, at the option of the promisee, (f the intention of the parties 
was that time should be of the essence of the contract. 

If It was not the intention of the parties that lime should be of the essence of 
Effori of «Kh failore i.hcn S' y' “">'?« "O' become voida 

lime IS not essential failure to do such thing at or before 

the specified time , but tbe promisee is entitled 
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to compensation from the promisor for any loss occasioned to him by such 
failure 


If, in case of a contract voidable on account of the promisor’s failure to 
__ , perform hts promise at the time agreed, the pro 

fomaocfa°‘“Srort.°r ,h"n “““ P'omise at 

that agreed upon any time other than that agreed, the promisee 

cannot claim compensation for any loss occasi 
oned by the non-perfoimance of the promise at the time agreed, unless, at the 
lime of such acceptance, he gives notice to the promisor of his intention to 
do so 


Notes — ^This section contains certain provision as to the legal rights of parties 
to csntracis when time is of the essence of the contract, and when vt is not so , but 
neither in that section nor in any other legislative provision any light is thrown as 
to when time is to be regarded as of the essence of a contract The docitine 
connected with the subject emanaies from the decisions of the English Courts of 
Equity 2 L B R 99 This seciton applies to cases where the property in the goods 
passed by the contract as much as to contract where the property did not pass 6 C 
64»»6 C L R 582 This section IS intended to protect the promisee 22 M L J 
j’- ' _j— * . ^ {jjg vendor is 

wtthm the time 
the part of the 


Agreement to do impossi 56. An agreement to do and act impossible 

ble act m itself is roid 


A contract *.0 do an act which, after the contract is made, becomes 
_ , , . impossible, or, by reason of some event which 

*?mnri«rhiV^'or^iin ptomisof could not prevent, unlawful, 

imnriss r bccomes \oid whcn the Act becomes impossible 
or unlawful 


Where one person ha? promised to do something which he Ifew, or, 
_ , , with reasonable diligence, might have known, 

Vf pfomisse did not know, to be 

nctlSown io^e mpossbleor “"Possibb or unlawful, such promisor must 
unlawful ^ compen>anon to such promisee, for any 

loss which such promisee sustains through the 
non'performance of the promise. 

Uluftratiom 


(^i) A agrees with B to discover treasure by magic The agreement is void 
( 3 ) A and B contract to marry each other Before the lime fixed for the marriage, 
A goes mad The contract becomes void 

(c) A contracts to marry B, being already married to C, and being forbidden 
by the law to which he is subject to practise polygamy A must make compensation 
to B for the loss caused to her by the non performance of his promise 

(rf) A con'racts to lake in cargo for B at a foreign port A’s Government 
afterwards declares war against the country m avhich the port is situated The 
contract becomes void when war is declared 


(r) A contracts to act at a theatre for SIT months in consideration of a sum, paid 
in advance by B On several occasions A is too ill to act The contract to act on 
those occasions becomes void 


Notea — According to English law, a contract to do an act which becomes 
impossible in law after the contract IS made becomes void when the Act becomes 
impossible, but a contract to do an act which becomes impossible in fact does 
not become void , unless according to the true intention of the parties, the 


C.C. H.Vol I-IS 5 
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8 fnd Cas 565 Buuhis sccuf*n does not apply to a case m which altnougu lu^ 

consideraiion of the contract 1, lost the performance of promise On the other sioe 

IS stilJ possible 2M 187 Before a contract can be broken on the 

the acts to be done Inve become tmpos ible the Court must be very sure that y 

are physically impossible The physical impossibility ‘"“sf g? /X^'^Vere 

mere difficuliy or need 10 pay exotbnant prices 17 Bom L K i 57 

difficulty in performing a contract or the need to pay exorbitant 

bring a case under tins section 57 Ind Cas 636 Mere difficulty in the p 

of a contract or the need to pry exorbitant prices in order to . -ycuse 

amount to imposs b Illy wiihin the meaning of this section and w for 

the performance of the conirrct 6j Ind Cis 81? , pp legal impo- 

to ^he ability and 
mere economic unprofitable 
od Cas 267 , 21 c W N 

573 , see also 130 Ind Crs 772 

57 Where persons tcciptocally promise, firstly, to do certain 
„ , ^ which are leg.l. and, secondly, under specified 

Tree mocal promise lo do to do cerUin other things which 

thinlsi fecal •'soother ,||,ga| ,^5 ,i„, 5 j, of promises is a contract , 

things Illegal , he second is a void agreement 


ItlustrAtions 


A and B agree that A shall sell a B ahouse for le.ooo rupees, but thst, if® u**® 
as a gambling house he shall pay A. 50000 rupees for it 

The first set of rcciprocrl promises namely, to sell the house and to pay 10000 
rupees for it is a contract 


The second Set IS for an uni twful object namely that B may use the house as a 
gambling house ind is a vod agreement 

Aiierna, e nocm 58 In the case of an alternative promise, 
branch be ne illeca! * o"® branch of which is legal and the other 

illegal, the legal branch alone can be enforced 


ttluiiration 

A and B agree that A shall piyB r.Ooo rupees for which B shall afterwards 
deliver to A either nee or smuggled opium 

This IS a valid contract to deliver rice, and a vo\d agreement as lo the opium. 
Notes— Vide A I R 1931 AH 589 


Appropriation of payments, 

59 \\ here a debtor, owing several distinct debts lo one person, makes a 

Appheaton of piymcn' either wuh express inttmation, 

«hcre debt to be dfscharged circumstances implying that the pay 

IS indicated « to be applied to the discharge of 

, , , , some part cular debt, the payment, if nccepted, 

must be applied accordingly 


/tius/ra/idnt 

(a) A owes B, among other debts 1 ooo rupees upon a promissory note which falls 
doe on the 1 st June He owes D no other debt of that amount On the 1st June A 
paystoBi.oco rupees The payment is to be applied to the discharge of the 
promissory note 
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(3) A owes to B among other debts the sum of 567 rupees B wr tes to A and 
demands payment of this sum A sends to B 567 rupees Ti» s piyment is to be 
applied to the discharge of the debt of which B had demanded payment 

•». I . rv_. ig 

• yments 

hardly 

would 

anding 

. • 39« , 19 

■ ^ but the 

creditor is entitled to make the appropriation at all times up to the time of the trial 
93 Ind Cas 947 


60 Where the debtor has omitted to intimate, and there are no other 
. , - , circumstances indicating *0 which debt the 

payment is to be applied, the creditor may 
indicated ^ " apply tt at hta discretion to any lawful deb‘, 

actually due and payable to him from the debtor, 
whether Its recovery n or 13 not barred by the law in force for the time being 
as to the limitation of suits 

Notes — The Indian Contract Act follows the ordinary rule of law in providing 
that when a debtor has omi ’ ’ ~ ng 

to which of several debts a to 

my debt actually due and 2 $ 

I A 179-2 C W N 633 his 

creditor after a suit by (lie 1 ree 

had been obtained by him c his 

section to appropriate (lie payment to the saiisfaciion of the claim under the two 
bends ns there was no lawful debt actually due and payable id him from the debtor 
upon those bonds 7 C P L R 57. Where boih principal and interest are payable 
under a contract or a decree, in the absence of provision m the contract or decree 
' the creditor has the right to pay himself ihe 

60 and 61 of the Contract Act provide a very 
■ m all pariicuiars 10 the law of appropriation 

J 474®*3S Ind Cas 375 Where payments are 
the amount due on account of interest largely 
exceeds the amount paid the creditor ts justified in appropriating such payments 
towards mierest 23 c W N 534=39 C L J 305=51 Ind Cas 88 An 
amount deposited with a creditor for a speciil purpose cannot be regarded as a 
repayment which the debtor can subsequently claim to have appropriated to vards any 
other debt $9 Ind Cas 121 

61 Where neither party makes any appropriation the payment shall be 
Appl,ca„o» of paymen. ■" of Iht drtt! in or*r of 

where ne.ther parly Sppro ‘i"'; ‘'>7 “7 or are not barred by 

pnates being as to the 

limitation of suits If the debts are of 
equal standing the payment shall be applied m discharge of each 
proportionably. 


Notes— An appropriation of payment must be made by (be debtor at (be 
time of paying and by the creditor at the time of receiving the money Ifneiiherof 
them makes the appropriation the law appropnates the pajment to the earl est 
debt 13 A L J 9o8 = 37A 649 = 30 Ind Cas 9’ Ifa creditor has credited certain 
payments towards arrears of rents it is for him to show that arrears «erc dueand 
what they amounted to and in the absence of evidence on these points it mus be 
held that he was not cnmled to do 50 (i9''2) P 446 Under ihc secitoo uhcrc neuter 
party makes any appropnai On payments are to be applied in the d schifte of 
debts in order of time 78 Ind Cas 910 A crebior can ajpfopnaic a pi> nec* 
made by the debtor towards payment of bis debts in the absence of presamed 
or express intention of debtor 19348 137 

Ooees— 41 Ind Cas 49t , 84 Ind Cas 672 
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8 Ind Cn 565 Hut till* Sec 1 »n do*« not to 1 cue in which although the 
c<’n-i Icritt n of il c counct is 1 *t ihc performsree of promise on the other side 
isstiUpsssbc 2 M 187 Ilcfite a contrsci cin h- hroVen on the ground iMl 
th^ acts to be dene Invc ii'C-m* imnoi ib!** the Court mus* be scry sure ttnl they 
arc {lusicilly imjioisible The |h>sici» imf*o»*ibihty must go much further i^n 

mere uifTiculij or need to pi> exorlrtimt price* 17 ^ i^,‘ not 

difTicuU) in pcrforniin); 1 coniract or the need 10 psy cxorbifsnl prices d^ 

bring n case iin Icr this section 57 In' Cts 636 Merc diff cult) in the 

of *i contract or the need to pi> exorbinni prices m order to 

amount to impnss b III) wiihin the mcaninc of this section an! would n t 

the performance of the contract 61 Ind Cts 81? Impossibilii) t* 

non perforrance of a contract must as a general rule be a pMSical or icg i ^ 

ssibilit) and not merely an imjicrisd duy smh reference to the nbiliiv c .1- 

stances of the promisor , but ihc Courts will not regard mere economic unp ^ 

ness as eriuiMlcni to imjxiss bdity of performance &3 Ind Cas 267 t -* 

573 , sec also 130 Ind Cas 775 

67 Where persons rcctpiocally promtse, firstly, to do certain 
„ , , which itrc legal, and, secondly, under specilicQ 

ff’allo c.tcum«»ncci. to do «rUm other th.np vrh.ch 

thmcMK o,c illegal, the tint jet of ptomwM ir a contract , 

but the second is a soid agreement 


tttuUrxttfni 


A and 1 ) agree that A shall sell a 11 ahoise for 10000 rupees, but thai.if B uses it 
as a gambling bouse, he shall pay A $0000 rupees for it 

The first set of reciprocal promises namely, to sell the house and to paj 10 000 
rupees for it is a contract 


'^e second set is for an unlawful object namely that D may use the house as a 
gambling house and is a vo d agreement 


Alternatne prom sc 
branch being illegal 


68 In the case of an alternative promise, 
one branch of which is legal and the other 
illegal the legal branch alone can be enforced 


tUuUration 

A and B agree that A shall pay B 1,000 rupees for which B shall afterwards 
deliver to A e ther rice or smuggled opium 

This is a val d contract to deliver nee, and a void agreement as to the opium. 
Notes— Vide A I B 1931 All 589 


Appropnation of paymtntu 

59 W here a debtor, owing several distinct debts to one person, makes a 
Applicaton of paymen* P^jnient to him either with express intimation, 
where debt to be dfscharged under circumstances implying that the pay 
IS indicated ment is to be applied to the discharge of 

^ . , . , part cular debt, the payment, if accepted, 

must be applied accordingly r/ » 


Illustraltons 

(a) A owes B among other debts i ooa rupees upon a promissory note which falls 
due on the Ist June He owes B no other debt of that amount On the ist Tune A 
pays to B i 000 rupees The payment is to be appl ed to the discharge of the 
promissory note 

I 
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( 3 ) A owes to B, among other debts the sum of 567 rupees C writes to A and 
demands payment of this sum A sends to B 567 rupees Tins piyment is to be 
applied to the discharge of the debt of which B hid demanded payment 

^ ~ ..I compound interest, on the mort 

his intention ihat his payments 
)-2 C VV N 633 It IS hardly 
e principal amoun was due would 
accept a payment in reduction of the principal and leive the interest outstanding 
26Ind Cas 316 , see also 53 Inf* Cas 90i*(i92i) M W N 4ii«=i4L \V 391 ,19 
A L J 465 The debtor s intimation must synchronise with the payment but the 
creditor is entitled to mate the appropriation at all times up to the time of the trial 
92 Ind Cas 947 


60 Where the debtor has omitted to intimate and there are no other 
, , , , circumstances indicating ♦© which debt the 

payment is to be applied, the creditor may 
indicated ° ^ apply it at his discretion to any lawful deb*-, 

actually due and payable to him from the debtor, 
whether Its recovery n or 13 not barred by the law in force for the time being 
as to the limitation of suits 


Notes— The Indian Contract Act follows the ordinary rule of law in providing 
that when a debtor has omiued to indicate and ihere are no circumstances indicating 
to which of several debts a payment is to be applied, the ere liter might apply it to 
any debt actually due and payable to him from ihe deb or 26 C 39 (F C)-2S 
I A 179«»2 C W N 633 13 C 164 Where mo e> w»s pa d by a debior '0 his 

creditor all^r a suit by Uie latter 00 two bo ids h id been d smissed a d after a decree 
had been obtained by him on a third bond the cred or was not at liberty under this 
section 10 appropriate the payment 10 the »a isfacuon of the claim under the two 
bonds as there was no lawful debt actually due and payable to him fron the debtor 
upon those bonds 7 C P L B 57. Where boih principal and interest are payable 
under a contract or a decree, in the absence of provision in ilie contract or decree 
and of appropriation by the debtor the creditor has the right to pay himself the 
interest nrst 21 C W N loj; S$ boandOi of ihe Contract Act provide a very 
simple code of procedure analogous id all pariicuhrs to the law of appropriation 
that prevails m England 1 Pat L J 474 “ 3 S Ind Cas 375 Where payments are 
made in liquidation of a debt and the amount due on account of interest largely 
exceeds the amount paid the creditor is justified in appropriating such payments 
towards interest 23 C W N 534='29 C L J 305 = 51 Ina Cas B8 An 
amount deposited with a creditor for a special purpose cannot be regarded as a 
repayment which the debtor can subsequently claim to have appropriated towards any 
other debt 59 Ind Cas 121 


61 Where neither patty makes my appropriation the payment shall be 
appAecf in lift^arge of the in ora’erof 


‘F': ''‘•'‘'l" ‘^7 I>arrs3by 

pyiajgs being as to the 

limitation of suits If the debts are of 
equal standing, the payment shall be applied m discharge of each 
proportionably 


Notes — An appropriation of payment must be made by tbe debior at the 
lime of paying and by ilie CTcditor at ihe time of receiving ihe money If neither 0/ 
them makes the appropriation the law appropriates ihe payment to the earlest 
debt 13A L J 9 o 8 = 37A 649 = 30 Ind Cas 9’ If a creditor b^s credited cenain 
payments towards arrears of rents it is for him to show that arrears wc*e due and 
what they amounted to and in the absence of evidence on these points it mus be 
held lhat he was not entuled to do so (i9-’2) P 446 Under ihe section where ncuher 
party makes any appropriation payments are to be applied in the discharge of 
debts in order of time 7d Ind Cas 910 A creditor can aipropiate a payment 
nude by the debtor towards payment of bis debts in the absence of prcsJtned 
or express intention of debior 1924 S 137 

Oaaes— 41 Ind Cas 49 t , 84 Ind Cas 672 
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Cenlr uit « hich rte / noi // firj^nntst 


fcficct of no\ uion rciciSJioi 
md Ahcratton of comract 


02. Iffhe partici to a contract .igree to 
aubintote a new contract for it. or to rcjcmd or 
alltr It, the original contract need not be 
performed 


JtluttrjUons 

fj) A ow'cs money to n under t contracf It h i;;recd h-tween A, J) and C ihM 
n Sinn ihcnrcfjf'h accept C ai hudeb or, iHjcet 1 of A 1 he o’J deb: of A lo o '» 
nt in en I in 1 i new (JcLt from C to II hai been contracted 

[t) A owes n I 1 ooi rupees A cniera ttito in irnngeTi'nt with D, 

n a morlgigc of I lb \*j} esinte for 5000 ropcej in pbee of the debt of toooo pc 

This u a ncH coniraci md extingiiish's the ofl ^ _ nr.i^n 

fr' Ao»esJl looa rupees unicft contract no>4c#C 1 000 rupees “ 

A 10 credit L with I 000 rupees in his tiooLs, but C do's not issenl * 

men: U sidl owes L 1 ooo rupees and no new co itrs'l has been entered into. 

Kotos — rii s scl I in IS but ft legislitite expressto's of the 
us proMs IS lo noi apply sf er iheie bis •' ~ 

The jvsruci ms> tnike 1 new con rice 10 s ' ^ 

rescind nr ilier (he 0! I contrt ( md «f ilie) I ■ « If a 

subsisiinR Ml 1 u sbro'Aen il c cooirtci need no be p*rfnrmed »5 t' Ji 9 ‘ 

pirtj to a new i,oniri t rc'uses 10 perform Ins promise thereunder, or if there 
completed 'coninct the other party is entitled to rescind it md to 
former eonsulcrat on under th- eld coitnci 65 r H tSiS A «f 

m the eximsuishmcm of 1 former condition of mdebiciJness md the suwii ui 
mother and dilTereni igreenient A VV N (l8t3) 534 This section K^oif 
concurrence of both panics whiles 63 refers only to on I neril icl* 59 

ia 3 .> 3 )tnd Cas 440 x(io>$) M W N 40S In cases of noyition where the . 

plated Bubsiituied security itself fails the pirties cool ! not be laben to have intcnuea 
that the habiltty under the originii contrict woul ( aUo cease to L W 466 

03 Every promisee may dispense tritb or remit, wholly or in part, tlio 
„ , . per/ormince of the promise made to him, or 

‘h® time for such performance, or 
remit performmeo of promise niiy accept instead of it. any eatisfiction which 
he thinks 6t 


Jtlu$tiations 

(a) A promises to pitnt a piciure for B D ifierwards forbids him to do so A ts 
no longer pound to perform the promise 

V J ^.‘*’^** ® 5 000 rupees ApiystoB and B accepts, in satisfaction of the 
‘ ' ’ ’ place at which the 5000 rupees were 

i 000 ruDees and B accepts them, m 

* of the whole claim 

* tount of which has not 

‘ • B, and B. tn satisfaction 

jrge of the whole debf, 

ed to other creditors A makes an 
pay them, a composition * of eight, 
Payment to B of r 000 rupees is 

This section not only modifies but is in direct antagonism to the Jaw m 
England 3*9 The section is intended to apply not to cases where the 

whole contract has been supplanted by n new one but to cases where the 
old contract subsists but there is i vofmttary remission of performance of 
some promise in it lor example's a remission of part of the debt at the time 
when It becomes payable Section 6j will not cover a cise of a binding promise to 


* The word “composition ’ has been substiiuted for the word ‘compensation* 

by the Eepeabog and Amending Act {Kll of tSpi) 
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dispense with or remit perfsrmmce m the future unless that wnver is made the sub 
ject of a fresh contract because then s 9s of the Evidence Act will stand in the way 
54 M 889=61 M L. J 556 = A 1 R 1931 Mad 636 There can be a dispensation or 
remission within the meaning of this section by means ofa ])iomise alone there 
must be a proposal of the dispensation or rem ssion which IS accepted 5 Bom L R 
684 = 38 B 66 This section enables the parties to a contract to dispense with or 
remit performance of the promise and the parties may estend the time for perfor- 
mance by agreement. This section does not entitle a promisee to extend the time 
without the consent of the promisor, with a view to claim heavier damages 18 M 
L T aoi5={i9i2) M W N 436 An agreement to extend the time for the 
performance of a promise is one which falls under this section and is binding though 
wiihout consideration 19M 396 Under this section no consideration is necessary 
for agreeing to forego a portion of the rent payable »6 M L T 84 This section 
enables the parties to a contract to di»pense wuh or remit performance of ihe promise, 
and the parties may extend the time of performance by agreement a? M L 

J 413 


64 When a person at whose option a osntract is voidable rescinds it, the 


Consequences of rescission 
of voidable contract 


other parly thereto need not perform any promise 
therein contained in which he is promisor. 


The parly rescinding a voidable contract shall, if he have received any 
benefit thereunder from another party to such contract, restore such benefit, 
so far as may be, to the person from whom it was received 

Notes— The terms ‘ person • and ‘party in this section, are interchangeabl' 
terms They have reference to such a person is is mentioned ms 1 1 of the Act, s e 
a "person competent to concraci** ‘Voidable contracts mentioned in this section 
seem to refer to such contracts is are spoken of as voidable in section 19 of the Act 
a6 C 381 = 3(7 W K 463 Ss 64 and 65 of Contract Act are based on there being 
a contract between competent parnes and are inapplicable to n case where there is 
not, and could not hive been any contract at all iS Ind Cis 485 = 98? L R 1913 
Where the defendant admitted the contract and offered to pay a certain sum in settle 
ment of the plaiotifis claim, the plaintiffs are entitled 10 recover that sum as the 
defendant has had the benefit of the sime without receiving return of it under ss 64 
and 6( of the Contract Act j 8 Ind Cas 57 Words * when contract becomes void" 
are wide enough to cover case of voidable contract avoided A I R 1932? C 89 


65 When an agreement ts discovered to be void, or when a contract 
, , . becomes void, any person who has received any 

Obligation of person who advantage under such agreement or contract 
- bound .o,««re.. or .0 courpansa.ron 

that becomes void pc^son from whom he received it 


772uftrafiOfis 

(<i) A pays B, i,ooo rupees in consideration of B s promising to marry C, A’s 
daughter C is dead at Ihe lime of the promise the agreement is void but D must 
repay A the 1,000 rupees 

(i) A contracts with B, to deliver to him 250 mauods of rice before the first of 
May A delivers 130 maunds only before that day, and none after B retains the 
130 maunds after the ist of May He 1$ bound to pay A for them 

(f) A.asinger conuict* wuh B, the mmiger of a theilre to sing at his thettre 
for two nights in every week during ihe next iwo raanihs, ind B engages to pay her a 
hundred rupees for each n glu s perform ince On the si\ih night, A wilfully absents 
herself from the theatre and B inconsequence rescinds the contract B mus pa> 
A for the five nights on which she had sung 

(rf) A contracts to sing for B at a concert for i 000 rup»es which are paid in 
advance A is too ill to smg A is not bound to mtke compensatioi to B for the lois of 
the profits which B would haae made if A had been able lo sing bat must refund to B 
the 1,000 rupees paid in advance 

Notes— This section like section 64 starts from the basis of there being an agree 
mentor contract between competent parties, and has no apphcaiioa to a case In 
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Contrctclt which need not be ptrjdmed 


Effect of novation, rescission 
and alteration of contract. 


62. If the parties to a contract agree to 
substitute A nstr contract for it, or to rescind or 
alter jt, the original contract need not be 
performed 


/Uittiraltoitf 

Ui) ^ owes money to B under a contract It is agreed between A, B and C that 
B shall (henceforth accept C as his debtor, instead of A The oM debt of A to l) 
at an end nnd i new debt from C to D has been contracted 

(b) A owes U 10 000 rupees A enters into an arrangement with B, 

B a mortgige of his ( A’s) estate for $ ooo rupees in place isf the debt oi lo.ooo up 

This IS a new contract, and extinguishes the oM 

(e) AowesB looorupees undera contract BonesC f Ooo rupees ^ ® 

A to credit C with i,ooo rupees in his books, but C does not assent ^ “ 

ment B still ones C l ooo rupees and no new contract has been entered int 
Kotos — This section IS but n legislame expression of the common 

us provisions do not apply ifter there has been "v breach of the original c ' 

The parties rnay make a new coniract in substitution of the old contract <Jr y 

rescind or alter the old contract, and if they do so while the original contract 
subsisting and unbroken the original contract need not be performed *5 ,' 3 *^ , * _ 
party to a new coniract refuses to perfomi his promise ihereonder, or ii there is n 
completed ‘contract* the other patty ts cniitM to rescind it and to ret err to me 
former consideration umJer the old contract 66 P R i 5 S 8 A novation consist* 
in the extinguishment of a > -- 

another and different agree • t 

concurrence of both pariies 

i 25 - 39 lnd Cas 449<-(i9i ” * 

plated substituted security 

(hat the liability under the < 

63. Every promisee may dispense with or remit, wholly or m part, the 
t, , , per/ormance of the promise made to him, or 

Promnee maydispensewiihor -xtend the time foe such performance, or 

r.„^,p.,fora-,„c.ofprora,„^ Sly Sep?, “"r >vhich 

be thinks fit 


iiution of 
ajres the 
M 1- J 

content 

intended 


Illuitiatiofis 

|[a) A promises to paint a ptciure for D B afterwards forbids him to do so A is 


fe) A owes B, 3,000 rupees, and is ’ 

arrangement with his creditors, incloc . ■ 

annas in the rupee upon theit respectivr 
a discharge of B's demand 

t? section not only modifies but js to direct antagonism to the law in 

England *5^ 319 The section ts intended to apply not to cases where the 
whole contract has been supplanted by a new one but to cases where the 
old contract subsists but (here ts a roluntary remission of performance of 
some promise in it for example’s a remission of part of the defat at the time 
when it becomes payable Section 63 will not cover a case of a binding promise to 


♦ The word ‘‘composition ’ has been subsiuuted for the word ‘compensation*’ 
by Uie Repealing and Amending Act (XII of 1891) 
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dispense with or remit performance m ihe future unless ihit waiver is made the sub* 
-r- <■- »- -»• -•*- 'ct will stand in the way 

4 *• ■■ an be a dispensation or 

ofa|itomise alone there 
accepted 5 Bom L R 

j ■ ^ intract to dispense with or 

remit performance of the promise and the parties may c’ctend the tim“ for perfor- 
mance by agreement This section does not entitle a promisee to extend the time 
without the consent of the promisor, with a view to claim heavier damages 18M 
L T toi = (l9t2) M W N 436 An agreement to extend the time for the 
performance of a promise is one which falls under this section and is binding though 
Without consideration 19M 396 Under this section no consideration is necessary 
for agreeing to forego a portion ofiherent payable 16 M L T 84 This section 
enables the parties to a contract to diip^nsc with or remit performance of the promise, 
and the parties may extend the time of performance by agreement 2? M L 

J 4*3 

64 When a person at whose option a contract is voidable rescinds it, the 
^ other parly thereto need not perform any promise 

oFvoidahWo’t “scission therein contained in which he is promisor. 


The party rescinding a voidable contract shall, if he have received any 
benefit thereunder from another party to such contract, restore such benefit, 
so far as may be, to the person from whom it was received 

Notes— The terms “person and “party’ m this section are interchangeable 
terms They have reference to such a person as is mentioned ins il of the Act, t e , 
a ’person competent to contract’ ‘voidable contracts mentioned in this section 
seem to refer to such contracts as are spoken of as voidable in section 19 of the Act 
36 C 38ia*3 C W N 463 Ss 64 and 65 of Contract Act are based on there being 
a contract between competent parties and are inapplicable to a case where there is 
not, and could not have been any contract at all 18 Ind Cas48$>«98P LR 1913 
Where the defendant admitted the contract and offered to pay a certain sum m settle 
ment of the plamu^s claim, the plaintiffs ate entitled to recover that sum as the 
defendant has had the benefit of the sane without receiving return of 11 under ss 64 
and of the Contract Ace 28 Ind Cas 57 Words “when contract becomes void" 
are wide enough to cover case of voidable contract avoided A I R 1932? C 89 


65 When an agreement is discovered to be void, or when a contract 
. becomes void, any person who has received any 
Obligation of person who advantage under such agreement or contract 

that beromes void person from whom he received it 


lUustrat$ons 

(u) A pays B, 1,000 rupees m consideration of B s promising to marry C, A's 
daughter C 1$ dead at the time of the promise, the agreement is void, but B must 
repay A the 1,000 rupees 

{ 6 ) A contracts with B, to del ver to him 350 maunds of rice before the first of 

May A delivers 130 maunds only before that day, and none after B retains the 
130 maunds after the ist of May He is bound to pay A for them 

(r) A, a singer, contnci* wiih B, tl e manager of a theatre to sing at his theatre 
for two nights 111 every week during the next two months, and B engages 10 nav hrr 


Notes— Tins section like section 64 starts from the bas' 
mentor contract between competent parties, and has 




mg an agree 
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which never wis inil ne'er could have been my contract 5 Bom L R 42* 
This section provides for the restitution of any advmtige received under '\n agre^ 
ment or contnct The first brinch includes not only agreements which 
are discovered 10 be V Old bui al»o those which are void by reason ofipnn 

cipleofhw 3311 4iie33lnd Cis 748 The relief contemplated by this section is 
that the pariy prejudiced by misnhe should be relieved from the consequences there 
of 14 M L J 443, II A 47 P C , 2 A 173 A contract which js not m ac 
cordmee with siatntory requirements js no contract at all, and does not become void 
and 13 not discovered to be void m the sense of this section 46 Ind Cas 326 , 35 
M L J 561=44 Ind Cas 319 This section has no application where the contract 
embodies a purpose known to be illegal to which both sides arc parties 54 ind 
Cas 794 


*■ 66 The recission of a voidable contract, 

Mode of commnniciiinp or may be communicated or revoked in the same 
revoking rcci'sion of voidable manner, and subject to the same rules, as 
contract apply to the communication or revocation of a 

proposal 

67 If tny promisee neglects or refuses lo a /lord the promisor reasonable 
f , , facilities for the performance of his promise, 

Efiect of neglect of promisee promisor 2$ excused by such neglect of 

thereby 


lUustmtiOHt 

A contracts with D to repair B $ house ... c 

B neglects or refuses to point oat to A the places 10 which bi$ bouse require 

Is excused for the non performance of the contract if it is caused by such neglect 
or refusal 

Notes —Where a leg'll praciioner IS ready and willing to conduct in court the 
leg^l business of his client but 1$ prevented from doing so, by an act or omission 
of Im dent the litter i» not entitled to claim refund of the fee from the formeron 
ftccoum of his not appearing m the case j* P W R 1007=42? L R 1907 
Case* —26 B 504 


CHAPTER V 

Op CERTAtN ReLAIIOSS RBSBMBUNO THOSB CRBATBP BV CONTRACT 
"68 If a person mcapabale of entering into a contract, or any one 

Claim for necossarie. »ppl, H' ’’ IS^'y “ supplied 

cd to person incapable Of con by aiwthet pwaon wuh necessaries suited to his 
trading, "r on his account Condition w life, the person who has furnished 
$uch supplies is entitled to be reimbursed from 
the property of such incapable p^on 

Illustrahons 


(a) A supplies B a lunatic, with necessaries suitable to his condition in life A 
IS entitled to be reimbursed from D 5 property 

( 3 j A supplies the wife and cl ildren of B, a lunatic, with necessaries suitable to 
their condition in hfc A is cn iiled to be reimbursed from B s ptopertj 

V _ £9 ‘ f raci Act, IS not controlled by s 31 of the C 

■ goveintnent ward is not exempt from liability 

' C P L R 57 , but now see C P Act t of 
j j Under an obligation to provide out of the 

family property the funds necessary for perform ng the marriage of hs s ster m a 
manner suitable to the social pos non o 5 the Cmnly and its pecuniary resources The 
provision made for such a purpose is necessary mthin the meaning of this section 

* This section has been amended m C P by c P Act 1 of 1915 
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61 Ind Cas 379 This section does not applj to 1 case of mortgage made by the 
father of certain minors When there is any thing to sho v it was for supplying 
necessaries to the minors 81 Ind Cis 1041 

Cases— 33 A 335 , 30 B 61 , 10 O C 38 , 21 C 872 , 33 M 314 , 50 Ind Cas 
334 . 64 Ind Cas 851 ,9} Ind Cas 548 

Re-imbursemiint of person 69 . I’er on, who is interesled m the payment 
pa>nng money due b> another, ol monej which another is bound by law to 
in pa>ment of which he IS in pay, and who therefore pays it, is entitled 
tercsted to be reimbursed by the other 

IllushaMn 

B holds land m Bengal, on lease granted by a A, the rammdar The revenue 
pa> able by A to the Government being in arrear, his land is adveriised for sale by 
the Goternment Under the revenue law, the consequence of such sale will be the 
annulment of B s lease B to preaeni the sale and the consequent annulment ofhis 
own lease, pajs to the Government the sum due from A A is bound to make good to 
B the amount so paid 

Notea —This section applies where one person pays money which another is bound 
to paj 17 M L J 337 ==2 M L T 330=30 M 375 This section only applies to pay 
ments made bonafide for the protection of on s own interest Though 1 person may be 
interested in the payment yet if m making the payment, he is not actuated by ihe 


interest of the person lending ihe” money must be such as would be recognised 
by law 61 Ind Cas 378 


70 Where a person lawfully does anything for another person or 
, , delivers anything to him not intending to do so 

Obligation of person enjoy gratuitously, and such other person enjoys the 
mg benefit of ^^ongnluwou, J 

compensation to the former in respect of, or to 
restore, the thing so done or delivered 


Illustrations 

(a) A, 1 tradesman, leaves goods at B s house by mistake B treats the goods 
as his Own He his bound to pay A for them 

( 3 ) A saves B’s property from lire A is not entitled to compensation from B 
if the circumstances show that he micnded to act gr-iluiiously 

Notes — ^The principle enunciated by this section recognizes what may said (o 
be a rule of conscience namely, that where one man his pud money on behalf of 
another, not intending to do so graiuitously and the other accepts the benefit 
‘ • /e the sum pud I y 

(1883) 3 t 9 , A W 

■ ‘ to justify the ofli 

other, or to impose 
^ be charged did not 

wish to have rendered i’ C P L R 4 If there is no agreement between a pleader 
*•*- — . eider can claim reasonible 

• ■ o 160 P R 18SS A person 

• • accepting the berefit when 

■ ‘ 375 ,09531 M W N 936 , 

3$ M L J 433 There is no warrant for introducing into the section il e necessity 
ot declining or accepting the benefit 28 M L } 384 = 28 Ind Cas j07 = 2 I \V 3'9 , 
40 B 646 , 34 Ind Cas $4 , 30 Ind Cas 223 This section does not apply to cases 



THB INDIAN CONTRACT ACT. 


iaj8 


IS 6S 


which th'^re never was and never could have been any contract 5 Bom L R 421 
This sect on provides for ihe restitution of any advantage received under an agree 
menc or contract The first brinch includes not only igrcenients which 
are discovered to be void but also those which iro void by reason ofapnn 

cipleoflaw 33 B 4ii=»3lnd Cis 748 The relief contemplated by this section is 
that the parly prejudiced by mistake should be relieved from the consequences there 
of 14 M L j 443, II A 47 P C , 2 A 173 A contract which is not m ac 
cordance with statuory requirements is no contract at all and does not become void 
and IS not discovered to be void in the sense of this section 46 Ind Cas 3*° » ^5 
M L J S6i=44lnd Cas 319 Thu section has no application where the contract 
embodies a purpose known to be illegal to which both sides are parties 54 
Cas 794 


Mode of communicating or 
revoking reci*sion 0/ voidable 
contract 


66 TTse recission of a voidable contracti 
may be communicated or revoked jn the same 
manner, and subject to the same rules, as 
apply to the communication or revocation of a 
proposal 

67 If any promisee neglects or refuses to afford the promisor reasonable 
, , , facilities for the performance of his promise, 

.. ° *he promisor is excused by such neglect or 

to anord promisor reasonable ^ .•'insed 

fic.l ti« l„r performance “ •“ “"V causeo 

thereby 


JJJutJrafMm 

A contracts with B to repair B’s house . 

B neglects or refuses to point out to A the places in which his house requi 
repair . . 

A 18 excused for the non performance of the contract if it is caused by such negiecc 
01 refusal 

Notes —Where a legal practioner IS ready and willing to conduct in court the 
legal business of his client but is prevented from doing so by an act or omission 
of his client the latter IS not entitled to claim refund of the fee from the former on 
account of his not appearing in the case 2i P W R 1907^42 P L R 1907 

Oaee— 36 B 504 


CHAPTER V 

Op cCRTAtN Relaiiovs rcsbmdlinc those crbatsd by Contract 
*68 If a person incapabale of entering into a contract, Or any one 
Claim for necessaries supph Sf *0 support, is supplied 

ed to person incapable of con another person with necessaries suited to his 
trading, nr on hts account condition in life, the person who has furnished 
such supples IS entitled to be reimbursed from 
the property of such incapable person 

Illustrattons 


(a) A supplies B a lunatic, with necessaries suitable to his condition m life A 
IS emitled to be reimbursed from B s property 

{^) r\ supplies the wife and children of B, a lunatic, with necessaries suitable to 
their condition in 1 fe A is cn jilcd 10 be reimbursed from B s propert) 

— v<-ro f T. -"omract Act, IS not controUed by s 31 of the C 

a government ward is not exempt from liability 

17C P T T» r- i- - f.-r' ti A- , of 

' »or u r the 

faTiify property tfie funds necessary for pe • m a 

manner suitable to the social pos tioo of The 

provision made for such a purpose IS necessary w thin the meaning of this section 

* This section has been amended in C P by C P Act 1 of 1915 
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61 Ind Cas 279, Tins seciion does not appl> to a case of mortgat,e made by ihe 
falbcr of certain minors When there is any thing to sho v U was for supplying 
necessaries to the minors 8t Ind Cas 1041 

Coses— 32 A 323 , 20 B fit , 10 O C 38 , 21 C 872 , 23 M 314 . 50 Ind Cas 
324 , 64 Ind Cas 851 ,9jlnd Cas 548 

Re-imbursement of person 69. PcfOn, who is jnteresied in the payment 
paynng money due by another, of money which another is bound by law to 
m payment of which he IS in pay, and who therefore pays it, ts entitled 
tcrcsted to be reimbursed by the other 


TtttttiraMn 


B holds land m Bengal, on lease granted by a A, the ramindar, The revenue 
payable by A to the Government hemg m arrear, his land is advertised for sale by 
the Goternment Under the revenue law, the consequence of such sale will be the 
annulment of B s lease B, to prevent the sale and the consequent annulment of his 
own lease, pays to the Government the sum due from A A is bound to make good to 
B the amount so paid 

Notes — ^This section applies where one person pays money which another is bound 
topay 17MLJ 337*2 M LT 310=30 M 375 This section only applies to pay 
ments made bonafide for the protection of on's own interest Though 1 person may be 
interested m the payment yet if m making the payment, he is not actuated by the 
motive of protecting his owo interest he cannot recover under this section 12 C 
ii3. n A. 234 ‘ 

shape oi detnme 
these provisions 
advance substat ^ 

* 1 the patta for arrears under the paita is legal and s 

* • 9i;)MWN 643 This section does not apply to a 

* 639 To establish liability under this section the 

* « money must be such as would be recognised 

by law 61 Ind Cas 278 


70 Where a person lawfully does anything for another person, or 
, . delivers anything to him, not intending to do so 

l\ flan*ffMtu?ious gtaWiiously, and such other person enjoys the 
mg benefit of nongratuiious is bound to make 

compensation^ to the former in respect of, or to 
restore, the thing so done or delivered 


llUiUraitonx 

(a) A, *1 tradesman, leaves goods at B*s houso by mistake B treats the goods 
as his own He bis bound to pay A for them 

{b) A saves B s property from fire A is not entitled to conipeiisaimn from B 
if the circumstances show that he miended to act gratuitously 

Notes — -The principle enunciated by this section recogniies what may said to 
be a rute of conscience, namely, that where one man has pud money on behalf of 
another, not intending to do so gratuitously, and ihe oihcr accepts the benefit 


■ •• i IV looo rt peisun 

• ■ icceptmg the berefit when 

■ . ■ ** 37> . (t9t2) M 936 , 

" ■ the section ibc necessity 

ui utci 1 iiik 01 aoocj tug me ic t u -o >i 1. j 384 = 20 Ind Cas 309 = - I W 3-9 , 
40 B 646 , 34 Ind Cas 54 , 3 ° Ind Cts 223 This section docs not apply to cases 
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where a pe 
neighbour 
if ihe paj r 
payment 
51 Ind Cas 8 j7 

Responsibility of finder of 
goods 


— 1*11 


71 A person who finds goods belonging to 
another, and takes them into his custody, is 
subject to the same responsibility as a bailee. 


Liabtliiy of person to whom 
money is paid, or thing deli 
vered, by misialce or under 
coerclion 


72 A person to whom money has been 

pud, or inylhing delirered, by mistake or under 
coercion, must repay or return it 


tHttUrattons 

(a) A and D jointly owe lOo rupees lo C ^ o rep 5 ' 

and B not knowing ihis fact, pajs 100 rupees over again to C v. is t» 
the amount to B , --ncicnee. 

(i) A railway company refuses to deliver up certain goods lo J . 

except upon the payment of an illegal charge for carriage The cons g » V 
sum charged in order to obtain the goojs He 1$ entitled to recover so muc 
charge as was illegally excessive 

Notes— It is not neccesiary tha., there should be an express agreem^t I® 
the money, which has been clearly paid under a misiakb Mi/ ^ ,y,y 

This section in laving down tint a person whom money has 
or under coercion must repay it implies that the monfy "is hOt reaiiyoue 
person to whom It was paid <3 A 273— 19 A 1 . ) 4J“bolod Cas s&i 


CHAPTER VI 

Of thc Consequences of Breach Of Contract 

73 When a contract has been broken, the party who sufiers by su^ 
- , . breach is entitled to receive, from the party who 

Compensatio 1 roi loss or broken the contract compensation for any 

coSJf'i ° loss ot damage caused to him iherehy. which 

naturally arose in the usual course of things from 
such breach or which the pa ties knew when they made the contract, to be 
likely to result from the breach of it 

Such compensation 13 not to be given for any remote and indirect loss or 
damage sustained by reason of the breach 

When nn obligatioir resembling those created by contract has been incurred, 
Compensation for failure to 

discharge obligation lescmbl discharge it is entitled to receive 

ing those creued by contract same compensation from the party in default 

as if such person had contracted to-discbarge it 

and hid broken his contract 

£vf‘liria!to!i' — In estimating the loss ordamige arising from a breach of 
contract, the means which exi-.ted of remedying the inconvenience caused by 
thc non performance ot thc contract must be taken into account 


lllusirations 

(a) A contracts to sell and deliver 50 maunds of saltpetre to B at a certain price 
to be paid on deln cry A breaks his promise I) is entiiled to recene from A, by 
way of compensation the «um if any by which ihe contract price falls short of the 
price for which B might lia\c obtained 50 maunds of saltpetre of like quality at the 
time when the saltpetre ought to have been deliver^ 

(i) A hires Bs ship to go to Bombay, and there take on board on the first of 
January, a cargo which A IS to prov de And to bring it to Cilcutta the freight to be 
paid whe I earned D s ship does not go to Bombay, but A has opportunities of 
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procuring suitable conveyance for the cargo upon terms as advantageous as those on 
which he had chartered the ship A avails himself of those opportunities, but is put 
to trouble and expense in doing so A is entitled to receive compensation from B in 
respect of such trouble and expense 

(c) A contracts to buy of B at a stated price, Jo maunds of rice, no time being 
fixed for delivery A afterwards informs B that he will not accept the nee if tendered 
to him B IS entitled to receive from A by way of compensation, the amount if any, 
by which the contract price exceeds that which D can obtain for the rice at the lime 
when A informs B that he will not accept it 

(d) A contracts to buy B s ship for 60,000 rupees but breaks his promise A must 
pay to B, by way of compensitioi ihe excess if any of the contract-price over the 
price which B can obtain for the ship at the time of ihe breach of promise 

A, the owner of a boat contracts with B to take a cargo of jute to Mirzapur 
for sale at that place, starting on a specified day The boat owing to some avoidable 
cause, does not start at the time appointed, whereby the arrival of the cargo at 
Mtrzapur is delayed beyond the lime when it would have arrived if the boat had 
sailed according to the contract After that date, and before the arrival of the cargo, 
the price of Jute falls The measure of the compensation payable to B by A is the 
difference between the price which B could have obtained for the cargo at Mirzapur 
at the time when It would have arrived if forwarded in due course, and its market- 
price at the time when it actually arrived 

' " ‘ ind receives payment m 

B 1$ entitled to recover 

(f) A contracts to let his ship to B for a year from the first of January fora 
certain price Freights rise, and, on the first of January the hire obtainable for the 
ship IS higher than the contract price A breaks his promise He must pay to B, by 
way of compensation, a sum equal to the difference between the contract price and the 
price for which D, could hire a similar ship for a year on and from the first of January 

(^) A contracts to supply B with a certain quantity of iron at a fixed price, being 
higher price than that for which A could procure and debt er the iron B wrongfully 
refuses to receive the iron B must pay to A, by way of compensation the difference 
between the contract price of the iron and ihe sum for which A could have obtained 
and delivered it 

(0 A delivers to D, a common earner, a machine, 10 be conveyed, without delay, 
to A*s mill, informing U that his mill 1$ stopped for wrant of the machine B un 
reasonably deUys the delivery of the machine, and A, m consequence, loses a pro- 
fitable contract With the Govemineat A is emilled to receive from B, by way of 
compensation, the average amount of profit which would have been made by the 
working of the mill during the lime that delivery of it was delayed hut not the loss 
sustained through the loss of the Government contract 

(y) A, having contracted with B to supply Bwith i.ooo tons of iron at 100 
rupees a ton to be delivered at a stated time, contracts with C for the purchase of 
1,000 tons of iron at 80 rupees a ton. telling C that ho does so for the purpose of 
performing his contract with B C fails to perform his contract with A who cannot 
procure other iron and B in consequence rescinds the contract C must pay to A 
soooonipees being the pro^t whicli A would have made by the perforniaRceofhis 
contract with B 

(^) A contracts with B to make and deliver to B, by a fixed day. for a specified 

hiQCfy at the 
■ another at a 
• . ■ ■ ted from per- 

■ , ■ his contract 

' communicated to A) and is compelled to make 

compensiiion for breach of that contract A most pay to B, by way of compensation, 
the difference between the contract pnee of the piece of machinery and the sum paid 
by B for another, but not the sum paid by Bio ihc third person byway of com- 
pensation 

■ ■. pf January, m 

■ ■ • ■ . has contraaed 

■ ■ ■ the bouse so 

• I ■ ■ It bv B, who, 

• ■ ■ ■ ■ • • .... and IS obliged 

■ ■ ■ ■ • ike eompeasa 


C. C H. Vol. I-IS6 
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ility, 
The 
C a 

pay 


non 10 B for the cost of rebuilding ihc house for the rent lost ind for the 
compensation made to C 

(/«) A sells certain i " 

and B, in reliance uf 
goods prove to be not a 
sum of money by nay c 

(rt) A contracts to ^ • 

the money on that day B in consequence of not receiving the money on ^ 

IS unable to pay his debts, and is totally ruined A is not liable to make goo 
anything except the principal sum he contracted to pay together with inte y 
to the day of payment . . . T-nimi-u 

(o) A contracts to deliver 50 maunds of saltpetre to Bon the first J y» 
at a certain price B afterwards before the first of January, contra ts . 

saltpetre 10 C at a price higher than the market price of the J , mLket 

breaks his promise In estimating the compensation payable by A to c, i 
puce of the first of January and not ibe profit which would have arisen t 
sale to C, is to he taken into account ^ Hnv A 

^ (^) A contracts to sell and deliver 500 bales of cotton to pyornise, and 

‘ A r«pon«ble to B for the loss 

(y) A contracts to sell and deliver to B on the first of January “ 
which B intends to manufacture into caps of a particular kind for 
demand except at that season The cloth is not delivered till after 'he pp 
time and too late to be used that year m making caps B the cloth 

A, by way of Compensation the difference between the contract 
and its market price the time of delivery but not the profits wnvtn n 
obtain by making caps nor the expenses which he has been put to in msBius p r 
tion for the manufacture 

(r) A a ship owner contracts vith B to convey him irom Calcutta to Sydney in 
A 8 ship, sailing on the first of January and B pays to A by way of depos'b one na 
his passage money The ship does not sail on the isi of January, and B alter Deing, 
m consequence detained in Calcutta for sometime and thereby put to some expense 
proceeds to Sydney in another vessel and m consequence arriving loo late in 
Sydney loses a sum of money A is liable 10 repay to B his deposit with interest and 
the expense to vhich he is put by his detention in Calcutta and the excess if any 
of the pa8sai,e money paid for ihc second shipover that agreed upon for the first 
hut not the sum ol money which B lost by arriving in Sydney too late 

Notes — Th s section not only confines the right of relief to the party who 
suffers but provides ho v his loss is to be mcas ired what it is to include and whit 
to exclude and what c rcumstances ihe Court must take into account in estimating 
the loss Hence in cases of breach of contract it is not permissible to the aggrieved 
party to file a suit to recover the price of goods in dispute Under the Indian 
Contract Act the aggrieved party must sell the refused goods and then seek to 
the Vtyss any occwtnng wi SToch me n Bom 1. B. 335 ,ioBom L Tt 
1113 4 Bom L R 8t8 j M L T 215 4 Bom L R 814 The rule in Flurean v 
Thtomktll and Bam Fothergit that purchaser of real estate cannot recover 


not the law m this country In Inila in cases of breach of contract for sale 
of immoveable properly through inability on vendors part to make a good 


the case of 
the amount 
as his wife 
distinction 
marketable, and 


medying the inconvenience caused 
he damages the facts of the case 


the latter ense the price of the goods IS the measure of damages 

I [ ! 
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A. I R 1931 Lah 742 Where a servant who is paid periodically leaves service 
suddenly w iihout notice the maiter can clrtm compensati Jn for breach of contract of 
service 132 Ind Cas 577 = A I R 1931 Lah 133 Repudiation is an absolute 
refusal to perform a contract A I R 1931 Rang 126 


74 .* When a contract has been broken, if a sum is named in the con- 

r- . f . . . tract as the amount to be paid in case of such 

contract^he” '< 

latedfor, ‘ 1 e sUpulatton by wjy of penalty^ tht party com 

plaining of the breach is entitled, whether or 
not actual damage or loss is proved to have been caused thereby, to receive 
from the parly who has broken the contract reasonable compensation 
not exceeding the amount so named, or, as the case may be, the penalty 
stipulated for. 


JSxplanaftOH.-^A stipulation for increased interest jrom the date of default 
may he a stipulation by toay of penalty 

Exception \ — When any person enters into any bail bond, recognizance, 
or other instrument of the same nature, or, under the provisions of any law, 
or under the orders of the Government of India or of any Local Government, 
gives any bond for the performance of any public duty or act m which the 
public are interested, he, shall be liable, upon breach of the condition of any 
such instrument to pay the whole sum mentioned therein 

Explanation'.^^ person who enters into a contract with Government 
does not necessarily th reby undertake any public duty, or promise to do an 
act in which the public are interested 


IllKtfmtioits 


(a) A contracts with D 10 pay B R$ 1000 if he fails to pay B Rs 5 00 on a 
given day A fails to pay B, Rs $00 on that day Bis eniirled to recover from A 
such compensauor, not exceeding Rs t ooo, as the Court considers reason ible 

(j) A contracts with B chat if A pmc ises as a surgeon within Calcutta he \mII 
pay 0 , Rs 5,009 A practises as a sirgeon m Calcutta Bis entitled to such 
compensation, not exceeding Rs soon, as the Court considers reasonable 

(f) A gives arecogouance binding him m a penalty of Rs 5 00 to appear in 
Court on a certain day He forfeits bis recognirance He is liable to pay the whole 
penalty 

(d) A gives Babondforihe payment ofRs i ooo with inierest at 12 per cent 
at the end of six months with a stipulation that, in case of default interest shall be 
payable at the rate of 75 per cent from the date of default This is a stipulation 
by way of penalty, and B IS only entitled to recover from A such compensation as 
the Court considers reasonable t 

(<) A, who owes money to B, a money lender, undertakes lo repay him by 
delivering to him IQ maunds of gram on a certain date and stipulates that, in the 
event of his not delivering the stipulated amount by the stipulated date, he shall be 
liable to deliver 20 maunds This is a stipulation by way of penalty, and B is only 
entitled to reasonable compensation in case of breach f 

(/) A undertakes to repay 6 a loan of Rs 1 000 by five equal monthly instal- 
• • ■ ’ _ J «• I _r _ ..r whole 

may 


five 

. f 


para- 
graphs 
• graph 
oniract 

'.mend- 





1344 


THE ISDtAS CONTRACT ACT 


[S 124 


Notes— In cnscs ofbrcxcli of contract covered bj ibis section, the question is 
one of Intention, md considcniion is to be In 1 ns to whether the pnrlics have 
ascertntned the compcnsnion due on n breach of the oHIignito'’ coninincd ihcrwn, 
nnd as to whether the sum to be paid is "'ihe sum named'* in the contract as papme 
in case of breach i 61 ’ R iSS? The question whether the provision as to a 
htjjhcrrate of interest is to be treated as liquidated damages or as n penaltj is a 
question of fact to be decided on n considcraiion of the whole instiument lo eaca 
case Cl r. R 1S79 , 3$ R. R 1S79. In ihe case of ihe breach of a penal contract 
the pUintilTis entitlcil under this section to reasonable compensation and not to t e 
full amount fixed or agreed upon 3 P R 1875 The question whether "n> provision 

in n do<*umcm is a penalt> or not is one for the Court to determine 30 , ‘ 

Although this section was origmaU> framed to deal with the doctrine of ^ 7 

and liquidated damages as understoo 1 in the law of England, it is m P . 
form comprehensive enough to include cases where there is a . 

pa) mem of interest at a specifie»l rate, il the principal or pan thereof is not p 


inicrcst ai a si'ccincii raie, 11 iiic 

the due date, because It covers all cases where the contract contains an) *^1P. , . 

b> wa^) of ^enal > at C L. J 79“«9C \V^K 77S^ 


reasonable rate. 


74 with 
o! the 
nal the 
130 Ind 


court should award some compensation for default at 
Cas s 69«»A I R 1931 Mad 137 

, 7 S. A iMtson who njhtrully raemds a 

Pirti nslufalh c.scimiing ,, entuled 10 comoensiuon for in) damage which 

comne, em.ded eempe, th' n"'' 

the contract. 


tHustrtU'n 

A a Singer conlrawts wiih D, the manager of a iheatre to sing at hn theatre fw 
two nights in every weeW during ihe neat iwo months and B engages to paj he' Jeo 
rupees for each nights performance On the sixth mght A wilfully absents herselt 
from the theatre, and n in conseq icnce rescinds the contraei D, is entitled to cliicn 
conipeosatten for the damage which he has sustained through the non fulfilment of 
the contract 

Notes — If after a voidable contract has been fulfilled, o e of the jvirties d scovers 
facts which if knonu earlier would entitle him to rcscm I the same without legal 
proceedings he is noi bout d to sue for a fontiaJ resciss on of the same before he can 
claim danaages 6o P H 1SS3 An ofler to settle a claim at a '■ertam amount could 
not be treated ns a promise to pay the amount 4a A 300—18 A L J 377 

CHAPTER Ml. 

Sale of Goods 


Sections 36 to 123 have been repealed bj Act 3= of 1930 
CHAPTER Vm 


124 

‘Contryt 

defined^ 


Of IvDBHMTV AND GUARANTEE 

A contract b) which one patt> promises tosaaethc other from 
of indcranita catised lo him by the conduct of the promt 
sor himself, or b> the conduct of an) other per- 
son, IS called a ‘‘cantracl of indemnity ” 
liluttrat OS 


A contracts to indemmf) R against the consequences of an> proceedings which 
C may rave against B in respect of a certain sum of -00 rup*es This is a contract 
cf indemaitv 


Notes— The Contract Act draws a dts mction between contracts of tndcramty 
and contracts of sureivshtp. So far as the contract of inJemnit) is concerned the 
person who indemnifies can, on pivtnetit or discharge of the obligation sue, bat the 
suit lathe absence of any assignment canoni) be m the name of the promisee In 
ruch a case there is no direct n^ht of action on the original coatraci to the person 
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who indemnifies against the person whose contract has caused loss 49 M 156=95 

'■ It IS 

sue 

“ « * ■ ondi 

■ /sh p 

- ^ ditor 

a principal debioi and a guarantor or surety, who mikes himself liable for the liabi- 
lity of the principal debtor The relationship may be established by an agreement 
between the principal debtor and the surety to which the creditor is a party Th's is 
the contract coming under s 126 It may also be established by an agreement to 
nhicb the creditor is not a party where there is a collateral contract between the 


indemnity wuhtn this section of the Contract Act 46 Ind Cas 27 = 3Pat L J 396 = 
4 Pat L W. 437 , see also (1903) t K B 778 (1894) 2 Q B 885 


125. The promisee in a contract of indemnity, acting within the 
o.™!,. scope of his authority, is entitled to recover 

Rights of indemnity, holder .l 

when sued *he promisor— 


(i) all damages which he may be compelled to pay in any suit 111 respect 
of any matter to which the promise to indemnify applies 

-V u u i . j. in any such suit if, m bringing 

, . rs of the promisor, and acted 

' te sbsgnce of any co/ttract 

: > bring or defend the suit , 

Vj; an suuis which lie may uave |uiu uuuci iiie teroii of any compromise 
of any such suit, if the compromise was not contrary to the orders of the 
protniior, and was one which it would have been prudent for the promisee to 
make in the absence of any contract of indemnity, or if the. promisor autho 
used him to compromise the suit. 

Notes —Promisee can recover costs properly incurred in resisting or ascertaining 
the claim to which indemnity relates Promisor can not impeach a decree passed 
against promisee 22 N L R 49 = A I R 1926 Nag 109 in the case ofa contract 
of indemnity, a decree passed against a promisee cannot be impeached by the promi- 
sor Costs reasonably incurred m resisting or reducing or ascertaining the claim 
" ' the assess 

hether under 
e of the suit 


126. A “contract of guarantee'’ is a contract to perform the promise, 
“Comraci „l guaranty, ■■ Ibe lubilitr. of a thrrd person in 

"sureiy," 'pnnc.p;i debloi" <>’ P'"°" gives Ihe 

and 'creditor " guarantee is called the surely,' the person in 

respect of whose default the guarantee is given 
ts called “the principal debtor,” and the person to whom the guarantee is given 
is called the “creditor.” A guarantee may be either oral or iviuten 


Notes — A mere recommendation by C that A should buy goods of IJ will not 
entail on C the consequences that might flow from his guaranteeing that A will not 
suffer any loss if he takes up D's offer of sale 97 Ind Cas S66 This section makes 
" • ' . .. i.« former being as equally 

■ ■ » • The word ‘liabilii) ’ in 

. • ind if that liabihiy does 

■ ■ 444 = 20 Bom L R 447“ 

46 Ind Cas 122 A contract of guarantee can be either oral or written or again be 
■ ’ ».» / — 1 <•*_,. A.I../ raiy A 

■ , ■ • • ■ me of interest 

• ■ ... . . recome a surety 



THn mDlAN CONTRACT ACT. 


[S 129 


127 . Anything done, o: any ptonnte made, for the benefit of the prmapal 
„ , - debtor may be a sufBcient consideration to the 

Cons.derm.™ for guarantoo 


(a) B requests A to sell and deliver lo him goods on credit A agrees to do 
so, provided C will guarantee the payment of the price of the goods C promises to 
guarantee the payment Ml consideration of As promise to deliver the goods This 
IS a sufficient consideration lor C’s promise 

A sells and delivers goods to B C afterwards requests A to lorbear to 
sue B for the debt for a year and promises that, if he does so, C will pay for them 
m default of payment by B A agrees to forbear as requested This is a sufficient 
consideration for C s promise 

(f) A sells and delivers goods to B C afterwards without consideration agrees 
to pay for them in default of B The agreement Is void 

Notes — A promise to withdraw an order of arrest against the principal debtor 
issued under circumstances in which nobody could cause his arrest under the oriKr 
was held not to amount to a promise made for his benefit within the meaning of this 
section U B R (1897— igoi) Vol II 335 

128 The liability of the surety 18 Co extensive with that of the principal 
Surety s liability cont«c”"'“’ " 


A guarantees to B the payment of a bill of exchange by C, ihe acceptor The 
bill IS dishonoured b/ C A is liable not only for the amount of the bill, but also 

for any interest and charges winch may have become due on it 

Notes— In the absence of any contract to the contrary the liability of a surety 
ts co*exten8ue with that of the principal debtor i6 C P L R 76 Inspite of 

the CO extensiveness laid down m this section the same legislature which there 
** " *■ ' t narily 

«— — . an 

* _ ,,, “Vh'^Te 

f the 
trine 

■ •• •• reed 

• ■' crest 

of a mortgage debt is I able to pay interest up to the date of” redemo* 
tion 78 1 id Cas 868 Under this section the death of ihe nrmf^nnt 
debtor does not discharge the surely from bis nhliaafTn 


of a mortgage debt is I able to pay interest up to the date of redemo 
tion 78 1 id Cas 868 Under this section the death of jhe Drincto^f 
debtor does not discharge the surety from his obligatio 60 Ind Pa. 

i57 This scui™ only , .plains ihu quani™ ofa surety’s obliBalioa i,he„ ih. 
of Ihn coMtact do not I raq „ and lias no reltrencc 10 the nature of the obliaal.oni 
ofthepnocipal 63lnd Cas 4S<,I9B 697, 54 p R 15,6 Anylhmu S oj 
any promise made fo, Ihe beneSl of the principal may be sollic em consideration 10 

the surely for givnq a guarantee 73 C W N 545-59 Uni Cas 651 The 
liability ofa surely IS CO eslensiveivillilbal of the principal 53 Ind Cas 000 A 
credllor IS not bound to exhaust I IS remedy against the principal before suing the 

With thit of the principal debtor Z 7 Ind Cis 30 


* ‘ * u v.as 1 100=- A 1 K 

■ ■ f ibe coninct, a right of 

against the principal debtor AIR 1931 Lab 691 , see also 35 C W N 086^*1^ 
C , 193 « A L J 631 ^ 

rrsni.mnnff cutrmice A guarantee which extends to a 

Continuing guarmice of ^ •'conlinuing 
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Illustrations 


(a) A, m consideration that B will employ C in collecting the rents of Bs 
zaraindan, promises B to be responsible to the amount of 5 000 rupees for the due 
collection and payment by C of those rents Thu is a continuing guaramee 

( 3 ) A guarncees payment to B, a tea dealer to the amount of ^ i 00 for any 
tea he irii>, from time to time supply to C B supplies C with tea to the above 
nr- (q j]jg value 

a continuing guarantee 


s of flour, to be delivered 
'•ks to C C pays for them 

Afterwards B delivers four sacks 10 C which C does not pay for The guarantee 
given by A was not a continuing guarantee and accordingly he is not liable for the 
price of the four sacks 

Notes — As to whether liability of surety for administrator is a continuing one, 
Vide 31 A s6=A L J 19=1 Ind Cas 143 A license to sell liquor for a period of 
three years was granted to a person on ihe faith of a guarantee The license was 
granted as a single act done once for all The guarantee guaranteed payment 
of eleven instalments Hehl, that it was not a continuing guarantee as there 
was no series of transactions 96 Ind Cas 248=28 Bom L R 662 = A 
I R 1926 Bom 46 j A continuing guarantee must refer to series of tran 
sactions some of which are unknown at the time A I R 1925 Nag 7 
A continuing guarantee must refer to a series of transactions of which, when 
the guarantee is given some are unknown and indefinite or not certain to 
come into existence The fact that the amount was payable by instalments does 
not make It a continuing guarantee 1925 Nag 7 The guarantee of fidelity m a 
place of trust as for instan-'e the post of Khaiinchee of a bank for a fixed or deter* 


I 

Ind Cas S97 

Revocation of continuing 
guarantee 


i 

* 9 

130 A continuing guarantee may at any 
time be revoked by the surety as to future trans 
actions, by notice to the creditor 


Illustrations 

(<j) A, m consideration of B*s discounting at As request bills of exchange for 
C, guarantees to B for twelve months the due payment of all suwh bills to the extent 
of 5000 rupees B discounts bills for C to the extent of 2000 rupees Afterwards, 
at the end of three mouths A revokes the guarantee This revocation discharges 
A from all liability to B for any subsequent discount But A is liable to B for 
the 2,003 rupees on default of C 

{i) A guarantees to B, to the extent of loooo rupees, that C shall pay all the 
bills that B shall draw upon him D draws upon C L accepts the bill A gives 
nonce of revocation C dishonours ibe bill at maturity A is liable upon his 
guarantee 

Notes — Where a surety merely derives his liability for the purposes of pleading 
in suit against him such denial cannot be regarded as a notice pulling an end to Ins 
^ ^ -n L R 396 = 370 418 Notwiih 

inuing guarantee may at any time be 
• • notice to the creditor, it is co« 

• o lias been appointed an oRicer of the 
■ • 10 the decree holder or other person 

at whose instance or for whose benefit the Receiver was appointed , 30 G W V 
360- A. 1 R 19-6 (P C) 3 J"{' 926 ) M W N 493 . A I R J951 All 243 This 
section does not apply to the special contract of suretyship which is entered inio by 
a surety to an administration bond The fact that letters of admims raiion have 
not been issuetl does not afTert the matter 36 Ind Cas looo Admin siration bonds 
under section 78 of the Probate ami Administration Act is not a coat auing guarantee 
4 U B R 22. 
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l3l The death o( the surety operates, in the absence of any contract 
to the contrary as a revocation of a conimu 
Revocation of continuing guarantee, so far as regards future transac 
guarantee by surety s death ® 


VI. » t ' standing or continuing 

does not enure to the 

P L R 136 Surety 

decree holder mcreas 
R 1975 Lah 552=91 
heirs are also liable 
« Css 138=43 A ‘32 

In the case of a continuing guarantee the guarantee is not revoked by the deal 0 

the guarantor 33 C I J (P C") , 18 A 1 . J 976 

132 . Where two persons contract vrith a third person to undertake a 
certain liability, and also contract with each 
Liab iity of two pers^ons pn other that one of them shall be liable only on 
manly liable not affected by ^ j. ^ ^hnd person not 

srr '“i.'trs';,,,;’'™ o-s . pa«, .« ..ch co„tr.ce, 

other 5 default of «icb Iwo persons . ^uitd peff n 

under the first contract is not affected by the exis 
tence of the second contract, although such third person may have been aware 
of his existence 

///us/rafton 

A and B make a jo nt and several promissory note to C A makes it in f«t as 
surty for B and C knows ih s n the time when the note is mide The twt, 'ii 
to the knowledge of C, made the note as surety for B is no answer to a suit oy 
against A upon the note ^ 

Notes— Upon the first of these points the Judge i» the Court below has 
decided the case in favour of the pUmufls He considers that the babvhty upon 
which the drawer and icceptor of these bills have undertaken is ajoint liability ^ud 
that as the tsznd section of Contract Act provides that under such circumstances 
the pUinriffs are not to be affected by any relation of principal and surety which rnay 
exmc as between the drawer and acceptor of l1 e blls the acceptor cannot get up 
thdt reliuon for the purpose or d scharging himself from 1 ab Illy more especially as 
by law the ircenmr « I » .% •. j ,n the b lls, 

d fficuliy in 
we are of 
irS at 
toe projpi 
he position 

133 Any variance, made without the surety s consent, in the terms 
Discharge of surely by •*''^***1*^1 between the principal, 

variance m terms of contract ueolor, and the creditor, discharges tbs 
surety as to transaclions subsequent to the 
variance ^ 

JUustraitom 

(„) A bscotnes sureiy to C for B s conduct a imnigor tn'C s bank After 
vjatds.BandC com, act nithoot A s consent Bs stl,^ skall be raised S 
,1,1, lic sball become liable frr one foortl, of , he losses on overdrafTs B allows a 
customer to overdraw aod the bs. I los-s a sura of roonev A ,s d Lhatced from 

s'ood Sstfs^ “ ^ '• 1°' iSe w »X 

(i) A Rusmmees C sgainst the nti.condoci of B in sn oOt- vv -s n 
appointed b> C and of *- ‘- 
a subsequent \ct the 
misconduct^ lumscir A 

cuarantee though the . . 

htcf A'f 

* TliU word wuhm quotations have been inserted by Act 24 of 1917 
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(c) C agrees 10 appoint B as his clerk to sell goods at a yearly salary upon A’s 
becoming surety to C for B’s duly accounting for moneys received by him as such 
clerk Afierwards, without A s knowledge or consent, C and B agree that B should 
be paid by a commission on the goods sold by him and not by a fixed salary A is 
not liable for subsequent misconduct of B 

(d) AgivesioCa continuing guuantee to the extent of 3 000 rupees for any 

oil supplied by C to B on credit Afterwards, B ~ ' 

the knowledge of A, B and C contract that 

for ready money, and that the payment shall 
between B and C A is not liable on his guarant 


k guarantees repay- 
discharged from his 
B for the money 


Notes —For cases where there was no variation m the terms of the contract, 
vide I A L J 38,36 c 326=tlnd Cas 715 Asurety for a stay of execution is 
not dtsuhaged from liability by the decree holder and judgment debtors entering into 
an agreement without surety a consent increasing the rate of interest and extending 
thetimeofpajment A I R 1925 Lah 552-7 Lah L J 343 As regards what 
amounts to variance in contract, uhich justifies the discharge of surety, 
vide A I R 1934 Lah an As regard* what amounts to variance, vide 73 Ind 
Cas 333, 71 Ind Cas 783 The general clause of indemnity under which the 
surety waived all rights under the «iatute could not be read a* implying any consent 
to the variation within this section or as entitling the plamtin* to enforce the 
liability against the surety even though according to law he was discharged from 
such liability 45 B Bom L R 659 The general clause in the 

letter of indemnity under which the surety waived all rights under the statute 
could not be read as implying any consent to the variation within this 
section S2 Bom L R 0}9b 58 Ind Cas 184. see also 22 Bom L R 

711 In order to determine the liability of the surety it is necessary to 
examine the nature and import of the recita’s contained in the surety 

bond 134 Ind Cas 1097 This section contemplates contracts consisting of senes 
of transactions When the original contract is varied the surety and not the 
Court IS to judge whether surety will take on him burden of new contract 
A 1 R 1932 Bom 168 , see also 112 Ind Cas 84^ 

134 The surety is discharged by any contract between the creditor 

„ , , . . and the principal debtor, by which the 

Discharge of surety by re pjincipal debtor is released, or by any act or 

Sr o' «■' 0‘""'0'’ *0 00"«q-="ce 

of which IS the discharge of the principal 
debtor.* 


///us/rations 

(a) A gives a guarantee to C for goals to be supplied by C to B C supplies 
goods to B and afterwards B becomes embarrassed and contracts with his creditors 
{including C) to assign to them his property m consideration of their releising him 
from their demands Here 0 n released from his debt by the contract with C, and 
A IS dis'-harged from his suretyship ^ ^ 

(3) A contracts with B to grow a crop of mdtgo on A s land, and to deliver it to 
... A»s performance of this contract B diverts a 
irngaiioo of A’s land, and thereby, prevents 
• ong-^r liable on his guarantee 

price to build a house for B within a stipulated 
time, B supplying the necessary timb“r C guarantees A's performance of the 
contract B omits to supply the umber C is discharged from his sureij-ship 


• See ss 39. S3» 55.6*. 63. 66. iiS, 120, su/>ra 
C. C H. Vol I— 157 
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lions should therefore be reid logeiher and the omission ofthe creditor to sue the surety 
till the claim against the principal had become barred, could not have the effect oi 
discharging the surety from his liability as such 7 B 146 , U B R (1892109°) 
Vol II 30S , It A 3to= A W N 18S9 94 , 20 N L R 140 , 20 M L J 
3oS« 8M L T 3’i=*7lnd Gas 898 , 24 A 504* A W N (1902) 166 A surety 
IS discharged if i consent decree is passed without his knowledge and consent 3 
OWN 540 = 95 Ind Gas 409='A I R 1926 Gal 812 Where the ‘P.^i 
was expressly told by the creditor that he shall not be absolved from habiiity 
that the amount would not be recovered from him but would be rewvered trom in 
surety the surety would not be discharged 96 Ind Gas 248--28 Born L K 
Surety s liability ceases after preliminary decree AIR 1925 Sind ^84^ ,, ttirf 
-• * ' ’ - of relationship 

discharging tl 

tiled to contrib , ^ , 

ment«5 a8 M L I r3t = S4 I^d Cas 750 

”apal «nd« O 9 r S of C P Code rte 

discharged Ind Cas 693 Where credilor allo»s his remedy against Ihe principal 
to be barred surety is discharged 122 Ind Gas 189, but see no Ind Ga 4 » 

Ind Cas 481 ^ conlract belween the creditor end 

Discharge of surely when the principal debtor, by which the creditor 
creditor compounds wuh gives a composition with, or promises to give time to, 
time to or agrees not to sue to sue, the principal debtor, discharges 

principal debtor ^^e surety assents to such con 

tract 

Notes— A mere agreement between the creditor and the 
which the creditor promises to give time to the principal debtor docs not a g 
the surety under this section, unless the agreement amoinis to a contract 
unless the agreement 13 o le enforceable by law at the instace of the aeotor .. 

351 Where time is given wirhout the surety s consent, the surety js not 
mM 172 This sect on does not apply to claim* which have been decreea y v 
C 28 A ptinciptl debtor and his two sureties jomily and severally covenaotea w in 
the creditor the respondent Innk that the principal debtor should repay the^ prin 
cipal and interest in defin 
and the sureties the Utt< 
c pal debtor yet as bt 
on the other the sureties 

so that the said sureties their he rs administrators or either ol them 
shall not be discharged or exonerated by any dealings between the said 
princ pal debtor his heirs, executors or administrators and the said Bank 
i« i. ctered as principal debtors to the said Bank 

»aid principal debtor ‘wouTd have been so 
e sureties were not liable to the Bank while 
lalment and that they were not in any way 
their knowledge or concurrence 5C W N 
Bom L R 967 A mere forbearance or 
delay in suing the principal or press ng him for payment does not discharge ihe 
surety SSl'id Cas biosjLah L J 316 Mere forbearance on the part of a creditor 
to sue the principal debtor or to enforce any other remedy against him does not 
m the absence of any provision m the guarantee to the contrary, discharge the 
surely 23 C W N 845 = 50 Ind Cas 651 (P C) A surety is not exonerated from 
liab lity if the creditor gives time to the principal debtor m consideration of part 
payment of the debt by the fatter 24 Ind Cas 864 , see also A I R 1931 Lah 
6'7 But surely is cl sclnrged b - . 

T 114 The general rule that a • 

in the contract between the crci 
surety applies to a surety who is 

documents 55 15 6" 7 The liability of 1 surety for judgment debtor is not discharged 
by honafide compromise 55 B 97=32 Bom L R 1394 

Surety not discharged when 136 Where a contract to give time to 
agreement made with third the principal debtor is made by the creditor 
person to give time to pnn with a third jwrson, and not with the principal 
cipal debtor debtor, the surety is not discharged 
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Illmtraiton 


C, the holder of an overdue bill of exchange drawn by A as surety for B, 
and accepted by B, contracts with M 10 give lime to B A is not dis 
charged, 

Notes— Vide 17 C W N 695=18 Ind Cas 876 


137 Mere forbearance on the part of the creditor to sue the principal 
. , r , debtor, or to enforce any other remedy against him 

“ ‘ guarantee to the contrary, discharge the surely. 


Illuttratton 

B owes to C a debt guaranteed by A The debt becomes payable C does not 
sue B for a year after the debt has become payable A is not discharged from his 
suretyship 

Notes— The term "mere forbearance’ in this section read with section 131 
means such forbearance, the legal consequence of which is not to discharge the 

^ *• debt becomes due 

« The forbearance 

period allowed by 
1 , U B R (1892 

• * 4 9 94 , 20 M L J 

'• ' forbearance on the 

1 ety 78 Ind Cas 

ouo lilts auiusiiittiJi ui an ipp<.a> aa uga w j,al debtor does not 

necessarily imply that the debt payable by him is extinguished or discharged, and in 
such a case 1 ability of surety continues inspite of (he abatement 54 Ind Cas. 105 

138 . Where there are CO sureties, a release by the creditor of one of 

_ , , . them does not discharge the others , neither 

f'®® **'® 5 “^®*^ s® rcleascd from bis 
does not discharge others responsibility to the other sureties 

Notes— Vide s 44 supra The principle of this section is ihe same as in s 44 

139 . If the creditor does any act which is inconsistent with the rights of 
Discharge of surety by the surety or orcitl to do any act which hia duty 

creditor s act or omission surety requires him to do, and Ihe eventual 

imparing surety's eventual remedy of the surely himself against the principal 
remedy debtor is thereby impaired, the surety is 

discharged. 

Illustrattons 

^ twAsiA'A VyoJ/i a. alu.9 fox C Ok «. siinx iia hft. 

• - » - - r a u— .. r' 4^-.- jj g jyg performance 

• 1 B the last two instal 


■ ■■veral promissory note 

ith a bill of sale of 
ure and apply the 
s the furniture, but, 

• price IS realised A 

* ‘ • to B for M s fidelity 

• ■ ‘ mate up the cash 

^ j ■ * A IS not liable to II on 

his guarantee 

Notes — When « is found that the creditor has done acts which are mconsisient 
with the rights of the surely and has nUo oraitte I lo do certain acts which his duty 
to the surely rcttuires him 10 do and as a result of these acts and omissions the 
, r.i . .%<> .V. 1 i„x. 5 impaired, the surety is 

■ that he IS deprned from 
■ “ ■ ihe creditor P J., 

• ■ ‘ • ■ "tor >ade, /V. I R. 
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All 5 The liability of the surety being coextensive wilh that of the principal 
debtor, the fact that the latter may not have sufficient means to pay interest is 
adequate ground for relieving the surety from liability 4 Lab L J ‘^3**922 
Lab 89 A surety for several oefendants in respect of any decree which ? 
passed against ihem is discharged if the plaintiflf with the leave of the 
against one defendant alone exonerating the remaining defendants 62 Ind 
144*- 12 L \V 539 By n ere omission to sue the debtor, the surety 15 noidiscnarg 
1927 Lah 396 

140 Where a guaranteed debt has become due, or default of the principal 
_ debtor to perform a guaranteed duty has taxen 

R.gl.» of surely on paynienl pi,ce, the surety, upon payntcnt or perloraiance 
or performance if all that he is liable W, IJ invested with all 

the rights which the creditor had against the principal debtor 

y,i Ind 


141 A surety is entitled to the benefit of every 

surety s rtgh. to benefi. of "^l'‘:L„'u.eir.a;^oSe1y“i.P » 
eredttor s securttte, ”J'n thn ^e eytstenee 

of such security or not , and, if the creditor loses or,* without the consent 
the surety, parts with such security the surety is discharged to tne exie 
of the value of the securitj 


/Uus/ra/tons 

(a) C advances to B his tenant 2 000 rupees on the guarantee of A ^ has also 
a further security for the 3 000 rupees by a mortgage of U 3 furniture C carceis 
vhe moiigage B becomes insoWem and C sues A on his guarantee A is diechatgea 
from liability to the amount of the value of the furniture 

(^) C a creditor whose advance to B is secured by a decree receives also a 
guarantee for ihat advance from A C afterwards takes B s goods m execution under 
the decree and then w ihout ihe ktiowledge of A withdraws the execution A 
is discharged 

(f) A as surety for B makes t bond jointly wiih B to C to secure a Joan from 
C to B Afterwards C obtains from D a further security for the same debt Subse- 
quently, C gives Up the further security A is not discharged 


Notes — A mortgagee IS not at 1 beny to appropriate the mortgaged property to 
the discharge of another debt due to him without the consent of the person who had 
stood surety tot the mortgaged debt and if be does so he is bound to credit ihc 
sufety with the value of the property 2 C P L R 193 


142 Any guaiaiitee which has been obtained by means of nnsiepresen* 

with his know* 
material part of 


Guarantee obtained by made by the Creditor or with his 'know* 

misrepresentation invalid concerning a 


the transacUon, B invalid 


Notes— Innocent misrepresentation which brings about a contract is now a 
ground for setting the contract aside and this rule npplies to contract of every 
dcscnpiiQn Anto i oit Contrxot p According to the decisions of Courts of 

Equity It is not necessary, in order to set aside a contract obtained by material false 
representation, to prove that the party who obtained it knew at the time that the 
representation was made that It was false perJetselAf R n Rtdgrave f Herd, 
20 Ch X> ts , see also 3SC 178 


Guarantee obtained 
cQcicealtnent invalid 


. 143 Any guarantee which the creditor 

^ has obtained by means of keeping Silence as to 
a material circumstance is invalid 
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IHustfations 


(a) A engages B as clerk to collect mone> for h«m B fills to account for some of 
his receipts, and \ m consequence calls upon him to furnish sccuriij forhisdul) 
accoutiiing C gnes his guarantee for B's dulj accounting A does not acquaint C 
with B s prcMous con luci B altemirds makes default The guarantee is inialid 
(J) A guarantees to C payment for iron to be supplied bj him to B to the amount 
of 2,000 tons B and C have privately agreed that B should pa> fne rupees per ton 
be>ond the market price, such excess to be applied in liquidation of an old debt 
This agreement is concealed f'-om A A is not liable as a surety 


Notes — “This law m India relating to contracts ot guarantee is to be found in 
Chapter VIII of the Indian Contract Act of 1S72 and the mistakes, which invalidate 
such contracts, ate specified in sections 142 and 143 These mistakes must be 
occasioned either (a) b> means of a reprcseniation made by the creditor or with his 
knowledge and assent concerning a material pan of the iransaciion , or (^) by the 
creditor keeping silence as to a material circumstance ’ Per Geitii /in 32 C 713 
at p 737 , see also 13 B 583 , 6 M 406 


t44 Where a person gitcs a guarantee upon a contnet that the creditor 
. shall not act upon it tintil another person has 

until co-surety joins valid if that other person does not join 


145 In every contract of guarantee there IS an implied promise by the 
j , principal debtor to indemnify tlie surety, and 
ImpUdprom,„l 0 .ndem„,ry to rcc.»,r flo! 


surety 


TiOm ihu 

principal debtor whatever sum he has rightfully 
paid under the guarantee, but no sums which ho has paid nrongfiilly 
IHutfrationt 


(a) B IS indebted to C, and A is surety for the debt C demands payment 
from A and on his refusal sues him for the amount A defends the suit, having 
reasonable grounds for doing so, but he is compelled to pay the Amount of iht deix 
with costs Ke can recover from U the amount paid by him for costs ns well ns the 
principal debt 

{b) C lends B a sum ol money, and A. at the request of B, accepts n hill of 
exchange drawn by B upon A to secure the amount C, ihe holder of the bill 


not the sum paid for costs, as there was no real ground for defending the aciinn 
(c) A guarantees to C, to the extent of 2000 rupees, pay mcni forncomho 
supplied by C to B C supplies to B nee to n less nmount than a ooo rupees, bill 
obtains from A payment of the sum of 2,000 rupees In respect of the ntc iiii ptJed 
A cannot recover from D more than the price of the nee nctually supplied 

Notes— The expression ‘ whatever sum he Ins rightfully paid’ nccurrlng ln il.U 

section, includes not only com. but also property of whaicvcr kind which Im irlud 

with in lieu of money, but not the mere incurring of a pccunidry oblliAllon « li 
creditor in heu of discharge of the debt owing him 26 M jjj j yen Ii 

suit is dismissed against the principal debtor but decreed ngaliiit ihf. ,1 

latter can recover the decretal amo i"* *"»»" ‘N- <■ — ..i iv 11 n 

Ind Cas 65 The net of the surety . „ » 

of interests within time is not such • . • 

of the decree obtained ngai"SC * • lyr me crediior wront hd wid.,,. ,i i 
ofthesection 49 B 202 = 86 Ind Cas 883 Pi>meni in ihi. 1” rS 
ment m money or by transfer of property and not merely the inr,,, ,m rV ! , 
obligation in sha^e^of a ^bond,^ pr^issory note or ncknowl*’,! ji, 1 "1' i*// 


*»i<vl w rjn h" u, ?'•»**- 
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All S The liability of the surety being co-extensive with that of the pnncip^ 

debtor, the fact that the latter may not ^ve sufficient means to pay interest is ^ 

adequate ground for relieving the surety from liability 4 L^th L J 

Lati Sg A surety for several aefendants in respect of any decree which ? 

passed against ihem i5 discharged ifthe plaintiff with the leave of the 

against one defendant alone exonerating the remaining defendants 

144— 12 L W 539 By mere omisston to sue the debtor, the surety IS not oiscliarg 

1937 Lah 396 

140 Where a guaranteed debt has become due or default of the 
_ , . debtor to perform a guaranteed duty has talc 

Rights of surety on pnyniem , ^ ^ „ payment or petformance 

or performance Sf nlUhat he u’^’ua'ble loi, >s mvesled with all 

the rights which the creditor bad against the principal debtor 

Notes — The word ‘ invested dispenses with necessity of assignment 94 l®'|j 
Cas 57S“A I R 192$ Bom 447 A surety paying off a debt is entiuea 1^,“^ 

id 

ep 


141 A surety is entitled to the benefit of every 

surety r rtgh. ,0 ben=6. of wLi'Llol.Trlif ouirelpi.r entered 

ureittope eeeurme, I),”' ;'fc„„„e'ot *«« >>«« 

of such security nr not , and, if the creditor Joses or, without the consen 
the surety, parts with such security the surety is discharged to toe ex 
of the value of the security 


Jlltisirahont 


<* A c has also 
C carcels 
discharged 


(3) C« a cred tor whose advance to B is secured by a decree receive* also a 
guarantee for that advance from \ C afterwards takes B s goods in execution under 
the decree and then w ihout the knowledge of A withdraws the execution A 
IS discharged 

ft*} A as surety for B makes a bond jointly w h 13 to C to secure a loan from 
C to B Afterwards C obtains from 0 a further security for the same debt Subse 
quently C gives up the further security A i5 not discharged 

Not0S— A mortg'igee IS not at I beny (0 appropriate the mortgaged property to 
the discharge of another debt due to him without the consent of the person who had 
stood surety (or the mortgaged debt and if he does so he is bound to credit ihe 
sutety with the value of the progeny e C P L R 193 


142 Any guarantee which has been obtained by means of misreptesen 

Guarantee obtained by 

misrepresentation invalid and assent, cottceriting a mttenal part of 

the transaction, is invalid 


NoteB— Innocent misrepresentation wlich brings about a contract is no v a 
ground for setting ibe contract aside and this rule applies to contract of every 
description Attsoi on Contratt p 168 Accord ng to the decisions of Courts of 
Equity It is not n» “ - by maiernl false 

rcpreseniaiion, tc . ^ the time that the 

representation was • Redgraiev Herd, 

20 Ch D 12, set u I/O 


Guarantee obtained 
concealment invalid 


by 143 Any guaraniee which Ihe creditor 

^ has obtained by means of keeping silence as to 
a matenaf circumstance is invalid 
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IllutiraUont 

(o) A engages B as cferk to coHcct money for him B fails to account for some of 
his receipts, and A m consequence calls upon him to furnish security for his duly 
accounting C gives his guarantee for B's duly accounting A does not acquaint C 
with B s previous conduct D aiterwards makes default The guarantee is invalid 
n\ A r »», 1,. , K i B to the amount 

' > • five rupees per ton 

’ • ■ • , of an old debt 


knowledge and assent concerning a material part of the transaction , or (^) by the 
creditor keeping silence as to a material circumstance ’ Per Getdl / in 32 c 713 
at p 757 , see also 1 5 B 58$ ; 6 M 406 

144 Whefs A person gives a guarantee upon a contract that the creditor 

... .L- shnll not act upon jt until another person has 

cPeditot”shal°°not”act on ii iomeii m « as co-surel)' the guaranlee ,s not 
until co-surety joins “ ‘•'At other person does not join 

145 In every contract of guarantee there IS an implied promise by the 

priocipal dcbtof to indemnify the surety , and 
^Implied promise to indemnify to recover from the 

' principal debtor whatever sum he has rightfully 

paid under the guarantee, but no sums which be has paid wrongfully. 
ntustrahont 

(a) B IS indebted to C, and A is surety for the <!ebt C demands payment 
from A, and on hia refusal sues him for the amount A defends the suit, having 
reasonable grounds for doing so, but he is compelled to pay the amount of the debt 
with costs He can recover from B the amount paid by him for costs as well as the 
principal debt 

{i) C lends 
exchange drawn by E 
demands payment c 
A, not having reason 
amount of the b'll, 
not the sum paid for 

{r ) A guarantees to C, to the extent of 2 000 rupees, payment for rice to be 
supplied by C to B C supplies to B nee to a less amount than 2000 rupees, but 
obtains from A payment of the sum of 2,000 rupees m respect of the rice supplied 
A cannot recover from B more than the price of the rice actually supplied 

Notes —The expression * whatever sura he has rightfully paid ' occurring m this 
• * *■ whatever kind which is parted 

t pecuniary obligation to the 
■n 26 M 32s Even where the 
■ • teed agxinst the surety, the 

latter can recover the decretal a r - .4 _.*i. ~ -r v-- v-i 

Ind Cxs 65 The net of the suret • ■* 

of interests within time is not sue 
of the decree obtained igamst 

of the section 49 ® 202 « 86 In . . ■ • 

mem in money or by transfer of property and not merely the incurring or a necunixry 

obligation in shape of a bond, pioimssory note or xcknOwlcdgmcnt of Inbility 

■ , • - _ . »- ' . I-.... ^ ^ I, ,},g 

• ’ilivl 

• ' 1 " ■ • • • 1 ■ ■ cc of 

. . ■ ■ • • lifer- 
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policy because such a course would tend to render the surety callous and the whole 
object of demanding the bond would be defeated 32 P L R 739 j *27 Ind 
Cas 774 

146. Where two or more persons are co sureties for the same debt or 
_ ,, duly, either jointly or severally, and whether 

Co sureties liable to conin 1},^ or.different contracts and whether 

bute equally without the knowledge of each other, 

the co sureties, in the absence of any contract to the contrary, are liable, as 
between themselves, to pay each an equal share of the whole debt, or of that 
part of u, which remains unpaid by the principal debtor 


Illustrations 

(a) A, D and C are sureties to D for the sum of 3 ooo rupees lent to E E 
default in payment A B and C are liable, as between themselves, to pay , 
rupees each 

(^) A B and C are sureties to D for the sum ofi.ooo rupees lent to E and 
there is a contract between A B and C that A is to be responsible to the 
one quarter B to the extent of one quarter and C to the extent of one ti 
E makes default m payment As between the sureties A is liable to pay 250 rupees, 
B 250 rupees and C 500 rupees 

Notes — It IS not essential to the accrual of the right of contribution that the 
whole of the debt m respect of the payment of which contribution is clamed shoma 
have been satisfied A right to contribution arises when the payment made oy 

claimant for contribution or the amount realised by the sale of his property exceeas 

the air ' on 

from 

liabilu * » t * 

Dentti ' 

1S3 

ere bound by the same instrument is a suit on an implied contract 4 B 32I , 
10 B H C R 21 


147 Co sureties who are bound m difierent sums are liable to pay 
equally ns far as the limits of their respective 


lUustrattout 

(<») A D ind C as sureties for D enter into three several bonds each 
in a different penalty namely, A m the penalty of 10 000 rupees, B in that 
30000 rupees C in that of 40000 rupees conditioned for Ds duly accounting to 
E D makes default lotheeslent of 30 000 rupees A Band C ire each JjabJe 
to pay 10 000 rupees 

(i) A B and C as sureties for D, enter into three several bonds, each in a 
different penalty, namely A in the penalty of loooo rupees, B m that of 20000 
rupees, C 10 that of 40000 rupees conditioned for D s duly accounting to E D 
makes default to the extent of 40 000 rupees A is liable to pay to 000 rupees, and 
B and C 1 5 ooo rupees each ^ 

(f) A B and C as sureties for D enter into three several bonds each in a 
different penaltj, namely, A m the penally of roooo rupees, B in that of so 000 
rupees Cm that of 40000 conditioned for Ds duly accounting to E D makes 
default to the C'ctem of 70 000 rupees A B and C have to pay each the full penalty 
ofhts bond 

Notes — •* According to the law of EngHn I n claim for contribution is grounded 
on principles ^f natural justice anc^not on mutual coniract express or implied and 


there is such a promise by one co surety to the other ' 4 B 321 
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CHAPTER I\. 

Of Bailment 

14S A “bailment” is the delncry of goods by one person lo nnoilicr 


Biilment ‘bulor 
‘ba let defined 


and 


for some purpose, upon a coiiincl ilinl tlioy 


shall, when the ptirposc h nuoiiiplishc 1 he 
returned or otherwise dispose 1 of according to 
the directions of the persons delivering them. Tiic person deliicring tho 
goods IS called the “bailor** Ihe person ti wlioiii they arc delivered ts 
called the “bailee ’’ 

Explanatim — If a person, already in pOasesiion of the goode of anotlicr, 
contracts to hold them as a bnJes, he tiercby berimes the bulee, niul the 
owner bscomes the bailor, of such goods alihougli tlioy may not Iiavo been 
delivered by way of bailment. 

Notes— It IS the pawnor, ami iioi an assignee from him dm can give 
directions to ' - . t . » * 

The direction 

6S Ind Cas 6 ■ i 

in a reasonab 

and decree hi , 

149. Thedeltieryto the bailee may be made by doing anylhing which 

Delivery lo bailee how maile ‘I'” l’‘”- 

’ session of the intended biileo or of any person 

authorized to hold them on his bebalf 

Notes— The mere fact that the loading clerk of Railvay filled up what is 
called the serial number m the forwarding note without doing any further would 
not amount to the delivery of goods totherailnay b> ihe consignor 45 A ajs^l 
R 4 A 97"28 A L J 474 Merc acceptance of consignment notes is not 
equivalent to acceptance of goods by the bailee M7 Ind Cas aiiMA 1 R imn 
Pat 296 ' ' 

150 The bailor IS bound to disclose to the bailee faults in the goods 
Bailors duly 10 rl.scloso bj.Jed. of which tbo bailor is aworc, and which 
fauhs in goods bailed malerlrlly uiKrIcte willi tho use of them, or 

expose the bailee to extraordiniry risks, and 
if he does not make such disclosure, he is responsiblo for damage arising to 
the bailee directly from such faults 

If the goods are bided for hue, the bailor is responsible fur such damage, 
whether he was or was not aware of the existence of such faults in the goods 
bailed. 


J//MSfra/iona 

{(j) A lends a horse, which he knows lobc vicious, to B He does not 
the fact that the horse is vicious The horse nios away B is thrown and tr* t 

IS responsible to B for damage sustained ' 

(J) A hires a carnage of IJ Tlie carnage is unsaf>-. though B is not av,..-,./ w 
and A is injured D is responsible to A for the injury ' ' 


151. In all cases of bailment the bailee i> bounl to (j 

Care 10 ho laken by ha, lee ">= Sooij ha, led lo h, 

^ of ordinary prudence kouIJ, c' 

circumstances, take of his own goods of the same bulk, q j„i 
as the goods bailed 

Notes — where articles bailed were actually stolen from il- 
withstanding he had taken cate referred to m this section i«* 
liable for the loss 90 P R 1900 \\ here a contract locarryi^,,^ . 

by a foreign company in Calcutta, they were bound by die y- 
6 C 237 = 7 C L R 49 - The burden of proving that d-- -rs-c 
the accident was unaaeidab'c is upon the bat’ee. L i 2 - 
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Vol 11 p 337, U B R (1908) ist Qr. Contract p ii It is doubtful whether 
this section applies to carriers by rail 10 C 2to=ii2 C L. R 132 Pressure 
of work or avoidable accident cannot help to avoid liability 85 Ind Cas 
7S6=A I R 1925 Cal 737 The Itabilny of the Railway admmstration ftr the loss or 
destruction or deterioration of goods delivered to the administration to be earned 
on by railwaj is that of an ordinary bailee 3 Pat 442 = 72 Ind Cas 440 The 
liability of a hotel keeper to his guests is governed by this section and his liability is 


discharge the plaintiff from proving want of due diligence, or (eapressing it other 

wise) negligence on the part of the bailee or his servants 20 Bom L. R 
C I J 615 = 46 Ind Cas 319=23 M L T 376 (P C) , see also A I R I93» 

257 , loS Ind Cas 691 The Iiabiltiy of a steamer company m respect of goo s 

delivered for carriage is that of an insurer If therefore there was shortage m 
weight, the steamer company would be liable 41 Ind Cas 387 , , 

deposited certain money with the defendant for safe cus ody The defendant put 
his money into a bank m his o vn name The bank having failed plaintiff sued to 
recover the money from the defendant There was no evidence to show that the 
defendant had any doubt as to the solvency of the bank at the titre he made the 
deposit His own money was in the same bank that the defendant s conduct 

showed that he took exactly the same care of the plaintilTs money as he did of bis 

own It could not be said that the defendant used or intended to use the money tor 
his own purposes Therefore the plamtilT was rot entitled to recover the amoum 
from the defendant 36 Ind Cas 31 Where plaintifl entrusted defendant with 
money which ihe latter placed along with his own money in a box whicDW« lett 
unlocKed and on the money being lost the plaintiff sued tor recovery nelainK 
the defendant was I able as he did not take that amount of care as a man of ordinary 

f irudeni'e would have taken of his own money 2$ Ind Cas 939 The duties and 
labilines of a common carrier by sea are governed in India by principles of the 
£ngl sh law on that subject and that noiwiihsiandme some general expression m the 
chapter of bailments” a common carrier s responsibiTiiy 1$ not within the Contract 
Act AIR 1931 Sind 124 Railway ix not liable if the requirements of s x^t 
Coniract Act are fuldlled iisind Cas 197 Where the omission to take precau 
lions ts deliberate and such as a mm ol ordinary prudence \\ould take the company 
IS liable mind Cas 792 A ship o\\ ler can protect him>elf by express contract 
from linbil ty for (he negl gence of h mself or his servants to6 Ind Cas 47O 

152 The bailee, in the absence of any special contract, is not responsible 
Ba lee when not liable for efiOration of the 

loss, &c ofthng bailed amount of care 


Notes \yhen goods entrusted to Railway for carriage are lost the burden of 
proving u at loss of such goods is not due to negligence of Railway lies on the 
Railway 91 Ind Cas 963 A common earner by sea can according to the law of 

India, contract out of his common law liabdiy for the negligence of himself or of his 
xodition must be expressed in clear, express 
378 The word "loss is used m the section 
' 6 the goods as distinct from any loss to the 

. , , liable for non delivery tf he takes 

the care of a prudent man 113 Ind Cos 736 ^ 


Termination of bailment by A contract or bailment is voidable 

bailee 5 act inconsistent vvitn the option of the bailor, if the bailee does 
conditions 36} act with regard to the goods bailed, inconsi- 

stent with the conditions of the bailment 


Illustration 

A lets to D, for hire, a horse for Ins own riding B drives the horse in Ins carriage 
Tins IS, It the opiion of A, a termination of the bailment 
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Notes ~\Vhere a pledgee, having power to sell for default, takes over as if upon 
a sale to himself, the property pledged without the authority of the pledgor but 
crediting its value m account wuh him this act, though an authorized conversion 
does not put an end to the contract of pledge, so as to entitle the pledgor to have the 
property back niihout payment 19 C 3'’3 (P C) 

, . , ... , 154 If the bailee makes any use of the 

iSsed goods ba.led „h,dh .. no. nccord.ng to .ho 

conattions ol the bailment, he is liable to make 
compensation to the bailor for any damage 
arising to the goods from or during such use of them 

Jlluitrattons 

(a'l A lends a horse to Q for his 0 vn riding only 6 allows C, a member of h s 
family, to ride the horse C rides with care but the horse accidenially falls and is 
injured B is liable to make compensation to A for the injury done to the 
horse 

(i) A hires a horse in Calcutta from B expressly to march to Benares A ndes 
with due care hut matches to Cuttack instead The horse aci-identally falls, and 
is injured. A is liable to make compensation to B for the injury to the horse 

, , . 155 If the bailee, with the consent of the 

hSL s h?; 60 ™ds 

with bailees ow” goods, the bailor and the bailee shall have 

an interest, in proportion to their respective 
shares, in the mixture thus produced 

156 If the bailee, without the consent of the bailor, mixes the goods of 
. .... the bailor with his own goods, and the goods 

}^,Url ^ Separated or divided, the property m the 

Boods can bs s.para.ri goods rtmams In .ho PoU'o. respsol.vely • bo. 

the bailee is bound to bear the expense of 
separation or division, and any damage arising from the mixture 
Ututt/atiOrt 

A bails too bales of cotton marked wuh a particular matk to B B without A*s 
consent, mixes the 100 bales wuh ocher bales of his own, beating a different mark 
A IS entitled to have his too bales returned and B is bound to bear all the expense 
incurred m the separation of the bales, and any other incidental damage 

157 . If the bailee, without the consent of the bailor, mixes the goods 
of the bailor with his own goods, in such a 

bfS °LSi"wh",; .°h= •'>5',“ >!■ 

goods cannot be separated 8®°°* the other goods and deliver 

tb*m back, the bailor is entitled to be compens 
afeef 6yffte dran'ee firr (he i-srs of rte gooifs 

llluitratton 

A bails a barrel of Cipe flour worth Rs 45 to D B without A*s consent mixes 
the flour wuh country flour of his own worth only Rs 2$ a barrel B must compen 
sate A for lhe loss of his flour 

158 Where, by the conditions of the bailment, the goods are to be kept 

T> K,. ^ *0 be carried, or to have work done upon 

necessary expens^es ^ bailee for the bailor, and the bailee 

^ IS to receive no remuneration, the bailor shall 

repay to the bailee the necessary expenses incurred by him for the purpose of 
the bailment 

159 The lender of a thing for use may at any lime require its return, if 

> 1. . the loan was gratuitous, even though he lent 
Restoration of goods lent ^ specified lime or purpose But, if, on 

gratuitously the faith of such loan made for a specified lime 


C C H Vol 1—158 
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or purpose, the borrower has acted m such a manner that the return of the 
thing lent before the time agreed upon would cause him loss exceeding the 
benefit actually derived by him from the loan, the lender must, if he compels 
the return, indemnify the borrower for the amount in which the loss so occas- 
ioned exceeds the benefit so derivedi 

160. It IS tho duty of the bailee to return or deluer according to the 
„ , j , , j bailor's directions, the goods bailed, without de- 

Return of goods bailed on jn^nd, as soon as the time for ivhich they were bailed 

ftrtn rtf Timp rtr flrrrtfT, • _ 


pis™. 5 puTp 

bailed has been accomplished 

Nofoo -TTrtj..- V p«- rt- » r V. .1 i.„ »•>. -p or deliver accord 

me, to ( ■ on as the time for 

IvK wre bailed has 

been T • dinanly bound to 

return a” 

out for purpose If 

there is a breach of warranty there is no liability to pay the hire , the bailee wn 
leave the article where u IS and gives notice to the bailor that there is a breacn ot 
warranty he is not bound to return it to the baifor 45 B 1017 = 25 Bom L ^ 

The bailee ot hxs representative after his death 1$ bound to return the goods bailed on 
expiry of the term of the bailment, and would be liable for conversion of the goods 
from the time when be refuses to return them on a proper demand by die haiior 
34 lnd Cas 297 , see also 83 Ind Cas 151 Under section 160 it is theduty ot tne 
i accordance with the reasonable d'rectiMs 
also todrections by consignee if bis name 

J *>69 

161 If, by the def-vult of the bailee the goods are not returned, delivered, 

Tj , u I . t. tendered at the proper time, he is tesponsiole 

Notes— If by the default of the bailee the goods are not returned delivered or 
teodered at the proper time he is responsible to the bailor for loss destruction or 
deiexiotation of the goods from the time aSC SV N 1041 The respoasibihty ot 
the commissioners of the Rangoon port for the goods m their possession is that of a 
bailee as dehned by ss 151 152 and 161 of the Contract Act 132 Ind Cas 545 =A 
1 R 1031 Rang 9, The responsib I ty of arailway administration in India is 
no less than t would be m England and as regirds delivery, the liability of a 
railway company is expressly governed by s i6t *7 N L R 230 —A 1 R 1931 
Nag 29 

Termination of graiuiious , bailment is terminated 

bailment by deaih fr/ v&v, detuY erffttfr oT fAe oaior or of the 

' bailee 

Notes— The Contract Act is not au cj^haustut Code with reference 
to the law of bailments Bailments are of two kinds voluntary and 
mvQluntary ^Vhere a depository dies and the subject of the deposit passes into the 
hands of his heir the Utter becomes an involuntary bailee 26 C W N 772 On 
death of bailee his estate is liable for loss caused to bailor m respect of goods bailed 
and the heir is a constructive trustee 127 Ind Cas 867 

' 163 In the absence of any contract to the conttarj, the bailee is bound 

naibr cnwled to .nercoso wording to his 

or profit from goods bailed oncctiow, any increase or profit which may have 

^ accured from the goods bailed 


A leaves a CO V in the custody of B to be taken care of The cow has a calf Bis 
bound 10 dcu'cr the calf as well is the cow to A 

Notes —Where after shares In a company, were pledged the company issued 
fresh shares and allotted them to the old shareholder takiog the call taoDcy from 
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the jearly dividend payable on the old shares, on which they had resolved to pay a 
fi\ed interest of 6 per cent per annum that the new shajes were “increase of 

profit” within this section T>d the pledgee must return them to pledgor along with the 
old shares 49 B 233=86 Ind Cas 363 P C 


164 The bailor IS responsible to the bailee for any loss which the bailee 
may sustain by reason that the bailor was not 
entitled to make the bailment, or to receive back 
the goods, or to give directions respecting them 


Bailor's 

bade! 


responsibility 


166 

Bailment 
on ners 


If several joint owners of goods bail them the bailee may deliver 
, them back to, or according to the directions of 

y severa join owner without the consent of all, m the 

absence of any agreement to the contrary 


166 If the bailor has no title to the goods, and the bailee, m good 
„ , , , faith, delivers them back to, or according to 

redciwryw bX"".,ho°" d.iectiom the bailer, the bailee is 
jjjjg ■' not responsible to the owner m respect of such 

dehtery 


Notes — Where one L who was both a warehouseman and a cotton merchant 
used to he financed in the latter business by the defendant bank which did not know 
that he was a warehouseman (though this fact was known to a man in their em 
ploy whose duly u was to obtain information for the bank with rej^ard to their 
customers , and who appeared to jiave been in partnership with’ L or in 
collusion with bun) and L was in the habit of pledging cotton with the bank 
to secure his account for cash advances and cash credits and of with 
drawing parcels of cotton so pledged when and as he disposed of them 
in the course of his business either having an acount sufficient to cover 
his liability to the Dank or else substituting other cotton for the cotton withdrawn , 
and some cotton deposited by plaintiff with Las warehousema > was pledged by L 
with the Bank, and the cotton after being tn the Bank’s custody for some time was 
sold by L and passed out to him or to his order no claim having been made by the 
plaintiff to the cotton in the interval Heldxn a suit by the plaintiff that the fact that 
the Bank parted with the cotton deposited with them to or to the order of the person 
by whom it was deposited, without notice of any claim by any other person afforded a 
complete defence to the suit 17 C W N 358=24 M L J 176=40! A 1=37 B 
122 P C 


167 > If a person, other th 

Right of third person clatm- 
1 ng goods bailed 


168 The finder of goods has no right to sue the owner for compensatjon 

, c j. for trouble and expense voluntarily incurred 

Right of finder o g d , by him to preserve the goods and to find out the 
owner, but he may retain the goods against the owner until he receives such 
, compensation , and where, the owner has offered 
May sue for specific reward ^ specific reward for the return of goo^ lost 
the finder may sue cf such reward, and may retain 


offered 


the goods until he receives it 

169 When a thing which IS commonly the subject of sale, is lost, if the 
owner cannot, with reasonable diligence, be 
When finder of thing com found, or if he refutes upon demand, to pay the 
monly on sale may sell u lawfulchargesof the finder, the finder may sell it — 

(1) when the thing IS in dangef of perishing or of losing the greater part of 
Its value, or, 

(2) when the lawful charges of iht. findtr, in r«[>^l of the thing found, 
amount to two thirds of its value 
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170 Where the bailee has, in accordance with the purpose of the bail 

„ , , , ment. rendered any service involving the exercise 

Bailees particular lien of labour or skill m respect of the giods bailed, 

he has, in the absence of a contract to the contrary, a right to retain such goods 
until he receives due remuneration for the services he has rendered in respect 
of them 

llhntrattoM 

(/j) A deliver^! a rough diamond lo B a' jeweller, to be cut and polished which is 

accordingly done, B is entitled to retain the stone till he is paid for the services he 

has rendered , 

( 6 ) A gives cloth to B, a tailor, lo make into a coat B promises A to deliver t 
coat as soon as it is finished and to give A three months’ credit for the price o 
not entitled to retain the coat until he is paid 

Kotes — If the custody of goods does not involve the exercise of any labour or 

skill, a bailee will not m the absence of any express agreement be entitled to retain t 
goods till paid for his custody 6oP R 1885 

171 Bankers factors, wharfingers, attorneys of a High Court, and policy 

C tQ the 

General hen of bankers fac balance 

tors wharfingers attorneys 

and policy brokers . . ^ 

Other persons have a right to retain, as a security 
fox such balance, goods bailed to them, unless there is an express contract to 
(hat effect 

Notes —The lien of bankers is only m respect of general balance of accounts 33 
M 53-S ltd Cas 845-8 M L T 83 Liens are of two kinds general or particular 
A general lien IS the right to retain ihe prop^^riy lorn general balance of accounts 
A particular hen IS a right to retain prop*rty for a charge on account of labour ett* 
ployed or expenses bestowed upon the identical property detained Only bankers, 
factors wharfingers attorneys or policy brokers can claim a general hen under 
this section 13 B 314 The word factor m India as in England means an agent 
entrusted with the possession of goods for the purpose of sell ng them for 
his principal gt Ind Cas 724»*A I R 19*6 Oudh 202-27 Cr L J 328 
Money in hands of Dank can be subject of banker s Jien 9$ Ind Cas 358 A 
NixUakkmt eketly \xi the Madras Pres dcncy is a banker within tb s section and is, 
t-« .. L J 135=59 Ind 0*5 475 

• sale and who had made advances as 

consent ofthe owners 55 Ind Cas 
J rights of cred tor indicated — one is 

other specific property m the chattel IS created iq 27 

I^h 408 In ‘he absence of a contract to the contrary a bailee cannot sell the poods 
pledged and If he sells, he loses his hco A I R 1930 Sind 36=122 Ind Cas 388 
Bailments of Pledges 

172 The bailment of goods as security for payment of a debt or perform- 

Pledge "pavenor and “ Pro””'® I' “’1"1 "pledge” The 

pawnee defined bailor is in this case called the ‘pawnor" The 

bailee is called the pawnee " 

.V taking of goods as security for money lent would not make 

*how that a person comes within the definition of 
pawnjiroker it must^ be proved that he carries on the business of lending money 

he holds himself out to lend money 
? so 4 L D R 8=6 Cr L. / 118 
' ' . . , ‘ charge vide 50 B 547=96 Ind 

* bod provided by this section for hy 

only method for creating security thereon. 
Iransfernng their possession In such cases 
■ ■ her there was an inteniion to create a Security 

■ s security, equity gives effect to it. 22 C 

•■■■ ' il or wniten hypoihecattoa is perm tted under 

ig 301 — 131 Ind Cas 733 The pawn Is 
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IS not an equitable mortgage It is a security intermediate between a simple loan 
and a mortgage which wholly passes the property m the thing conveyed 33 Ind 
Cas 891 , see also Carter v Wake {1876) 4 Ch D 603 = 46 L J Ch 841 , Back 
houi* \ Charlton (1878) 8 Ch D , lure Richardson Shtllitov Hobson (1885) 
30 Ch D t HalUdiy -<1 Holgate ■^TS.t 299 

173 The pawnee may retain the goods pledged, not only for payment of 

_ , , the debt or the performance of the promise, but 

Pawn«sr,ghiot retainer 

expenses incurred by him in respect of the possession or for the preservation of 
the goods pledged 

Notes.— A pawn is not an equitable mortgage It is a security intermediate 
between a simple loan and a mortgage which only passes the property in thing 
conveyed 33 Ind Cas 891 It is essential to the contract of pawn that the thing 
pledgedihould be actually or constnictivcly delivered to the pawnee The pawnee 
acquires a special property m the thing pledged 33 Ind Cas 891 

174 The pawnee shall not, in the absence of a contract to that effect, 
retain the goods pledged for any debt or 
promise other than the debt or promise for 
which they are pledged , but such contract, 
in the absence of anything to the contrary, shall 
he presumed in regard to subsequent advances 
made by the pawnee. 

Notea —It IS an implied terra of every contract of bailment or deposit that the 

S >e>ds baded or deposited shall be returned on demand and the failure to return 
em IS a breach of coutract Ifa demand for (be return of the goods is not complied 
with the possession of the bailee or depositee becomes unlawful and the owner may 
sue m detinue but it is also open to them to sue m contract or in tort 55 Ind 
Cas 45 

, , 175 The pawnee is entitled to receive from 

ordmarytxplLsmcur/cd ■''= P™" extraordinary expe"t« incurred by 
him for the preservation of the goods pledged 
176. If the pawnor makes d'*fauU m payment of the debt, or performance, 
« * t.™ . — . at the stipulated time of the promise, in respect of 

m*l«s*deUiift ” ^ which the goods were pledged, thepawnee may hnng 

a suit against the pawnor upon the debt or promise, 
and retain the goods pledged as a collateral security , or he may sell the thing 
pledged on giving the pawnor reasonable notice of the sale 

If the proceeds of such sale are less than the amount due in respect of the 
debt or promise, the pawnor is still liable to pay the balance If the proceeds 
of the sale are greater than the amount so due, the pawnee shall pay over 
the surplus to the pawnor 


Pawnee not to reiain for 
defat or promise other than 
that for which goods pledged 
Presumtion in case of subs 
equent advances 


‘ pawnee wishes to c'lercise 

ing a suit upon the debt 
• • • o This section does not 

mation of the actual date 
■ • ' • ce of the sale means an 

- ssanly mean that a sale 
should be arranged before law and that due notice of all details shouM 
be given to the pawnor , all (bat the law intends is that the pawnee 
should give the pawnor a reasonable time within which to exerc $e his right 
of redemption and proceed to sell if Ae property be not redeemed His 
right IS analogous to lh.>t of a sellers right to resell the goods sold and the 
two lights must be exerased in more or lest the same method 40 All 
522 = 16 A L J 39o®“45 litd Cas 462 This section gives a clear ni,lu to the 
pawnee to institute a suit mdependcnil) of ihe pawn 33 Ind Cas 891 To effect 
a pledge of government securities, It IS necessary to endorse them, a» mere dclxerj 
without endorsement gives no property in them for purposes of negotiation or 
sale 33 Ind Cas 891 
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170 Where the bailee haa, in accordance with the purpose of the bail 

„ . . , mcni, rendered anv service irivob mg the exercise 

Bailee s pariicuhr Iicn 5 ^, 1 , of ,he g ,ods bailed, 

he has in the absence of a contract to the contrary, a right to retain such goods 
until he receives due remuneration for the s-tvices he has rendered in respect 
of them 

Illustraltans 

(rt) A delivers a rough diamond to B a' jeweller, to be cut and polished whi^ is 
accordingly done, B is entitled to retain the sione till he is paid for the servi 
has rendered , j , ,, .t,- 

(i) A gives cloth to B. a tailor to make into a coat B promise* A to deliver n 
coat as soon as It IS finished ard to give A three months credit for the pne 
not entitled to retain the coat until he is paid 

Notes — If the custody of goods does not involve the esercise of any labour or 

skill a bailee will not in the absence of any express agreement be entitled to rcta 
goods till paid for ins custody 6 o P H 18 S 5 

171 Bankers factors, wharfingers, attorneys of a High Court, and policy 

- , , , . , , brokers may, in the absence of a contract to tne 

tctain, M 1 scctitily fur u general Wence 

and pnllcy brokers of account, an) goods '’’'“^'sOTrUy 

Other persons have a right to retain as a security 
for such bilance, goods bailed to them unless there is an eapiw contract w 
that effect 

Notes —The lien of bankers is only m respect of general balance "f , 

M S 3 -S Ind Cas 845-8 M L T 83 Liens are of two k nds . genew’ 

A general hen IS (he right to retain the property lor a general balance ot accou»^» 

A particular lien IS a right to retain property for 
ployed or expenses bestowed upon (be identical 

factors wharfingers attorneys or policy brokers ' 

this sect on 13 0 314 The word factor in India • 
entrusted with tbe possession of goods for th 

hs principal 9s Ind Cas yt — A I R 1926 Oudh Z02 — 37 Cr L J 328 
Money in hands of Dank can be subiect of banker s 1 en 05 Ind Cas 358 A 
» a banker within th s section and is 

' 39M L J 135=. S 9 Ind Cas 475 

sale and who had made advances as 
• consent oftheovners 55 Ind Cas 
d rights of creditor indicated— one is 
mere right ol retem on in the other specific property in the chattel is created 1927 
I^h 408 In the absence of a contract to the contrary a bailee cannot sell the eoods 
pledged and il he sells he loses h 5 hen A I R 1930 S\nd 36=121 Ind Cas 388 
Eatlmenis of Pledget 

172 The baUment of goods as security for payment of a debt or perform 
Pledge 'pawnor and “f » promiw is called "pledge” The 

pawnee defined bailor is in this case called the ‘pawnor” The 

bailee is called the pawnee " 

.1, of as security for money lent would not make 

the lender a pawn broker Toshov that a person comes within the definition of 
pawnbroker it must be proved that he rarr v- w r , 

on the secur ty of goods pled ■ / 

on such security and is ir 

As regards difference betwee , 

Cas 4 I 7 “A* f R 1926 I i 

phothecation of loose chattels 11, 1 y tie only method for creating security thereon 
They may be hypothecated without transferring their possession In such cases 
the only question that arises is whether there was an intention to create a security 
and if there was an mtenlion to create a secunty equ ty gives effect to u 22 C 
W N 758-44 Ind Cas 211 An oral or written hypothecation is permitted under 
the law in India A I R 1931 Rang aoiesiji ind Cas 723 The pawn is 
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IS not an equitable mortgage It is a security intermediate between a simple loan 
and a mortgage which wholly passes the property in the thing conveyed 53 Ind 
Cas 891 , see also Ca»/rr V (1876)4 Ch D 605 -=46 L J Ch 841 , Bad- 

koui‘ V Charlton (1878) 8 Ch D ,Inre Richardson, Sktlhlo y Hobson (1885) 
30 Ch D 396 , Halhdtyy Hol^aie {lifij) 299 

173. The pawnee may retain the goods pledged, not only for payment of 
^ , , the debt or the performance of the promise, but 

Pawnees right of retainer interest of the debt, and all necessary 

expenses incurred by him m respect of the possession or for the preservation of 
the goods pledged. 

Notes^ — A pawn is not an equitable mortgage It is a security intermediate 
between a simple loan and a mongage which only passes the property m thing 
conveyed 33 Ind Cas 891 It is essential to ilie contract of pawn that the thing 
pledged should be actually or constructively delivered to ihe pawnee The pawnee 
acquires a special property m the thing pledged 33 Ind Cas 891 

174 The pawnee shall not, in the absence of a contract to that effect, 
retain the goods pledged for any debt or 
promise other than the debt or promise for 
which they are pledged , but such contract, 
in the absence of anything to the contrary, shall 
be presumed in regard to subsequent advances 
made by the pawnee. 

Notes —It IS an implied term of every contract of bailment or deposit that the 
^ods bailed or deposited shall be returned on demand and the future to return 
Uicm IS a breach of contract If a demand for the return of the goods is not co nplied 
with, the possession of the bailee or depositee becomes unlawful and the owner may 
sue 10 detinue but it is also open to them to sue m contract or in tort 55 Ind 
Cas 45 

175. The pawnee is entitled to receive from 

ofdm.rye»pf„s.s incurred ' extraordinary expenses incurred by 

him for the preservation of the goods pledged 
176. If the pawnor makes default in payment of the debt, or performance, 

Pawnee’s right where pawnor 
makes default 

_j . _ .c - _i j_ 1 • . . -- <-5 jjjay sell the thing 


Pawnee not to retain for 
debt or promise other than 
that for which goods pledged 
Prcsumtion in case of subs 
equent advances 


. it due m respect of the 

debt or promise, the pawnor is still liable to pay the balance If the proceeds 
of the sale are greater than the amount so due, the pawnee shall pay over 
the surplus to the pawnor 

Notes — ^This section requires a notice only when the pawnee wishes to exerase 
u - — — f . 11 - .t., _i j . » - - ? . jQ bring a suit upon the debt 

' * j as 970 This section does not 

• information of the actual date 

■ • ■ • notice of the sale " means an 

' t necessarily mean that a sale 

should be arranged before law and that due nonce of all details shouM 
he given to the pawnor , all that the law intends 13 that the pawnee 
should give the pawnor a reasonable time within which to exerc se his right 
of redemption and proceed to sell if the property be not redeemed His 
right is analogous to that of a seller’s right to resell the goods sold and the 
two rights must be exercised in more or less the same method 40 All 
S22t«i6A L J 39os=45 Ind Cas 462 This section gives a clear n^ht to ih- 
pawnec to institute a suit mdepcndentlj of the pawn 33 Ind Cas 891 To effect 
a pledge of government securities. It js necessary to endorse them, as mere delivery 
Without endorsernent gives no property m them for purposes of nego latioa or 
sale 33 Ind Cas 891 
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170 Where the bailee hw, in accordance with the purpose of the bail 

^ . meat, rendered any serwee mioU mg the exercise 

Dailce 5 pirticuhr lien of labour or skill m respect of the gjods bailed, 

he has, in the absence of a contract to the contrar), a right to retain such goods 
until he receives due remuneration for the s*r»iccf he has rendered m respec 
of them 

lUultrationt 

(rt) A delivers a roucli diamond lo D a'jc»eller, to he cut and polish^ which is 

accordingly done, B is eniuled lo retain the stone till he is p'm i®*' m 
has rendered . . .^A^hoer the 

(5) A gives cloth to B, a tailor, to make into n coat B promises t u jj 

coat as soon as It IS finished ard to give A three months credit lor i p 
not entitled to retain the coat until he is paid 

Notes— If the custody of goods docs n®* mvolve the eittfrcise of any a 

skill 1 bailee will not in the absence of any ctpress agreement be cntitiea i 
goods till paid for his custody 6 o P R 1885 

171 Bankers factors, wharfingers, attorneys of a High Court, and policy 

^ , , , . , , brokers may in the absence of a contrac to we 

General lien of bankers fic contrarv roam as a security for “ general balance 

for such balance, goods bailed to them unless there is an express towa 
that effect 

Notes —The lien of bankers is only in respect of general balance "f 

S3-5lnd Cas 84S-'8M L T 83 Liens are of two kmds ..generaUr^part^^^^^^ 


M 53«S Ind Cas 84 $ 

A general hen is the right to retai 
A particular lien is a r ght to retat 
ployed or expenses bestowed upo 

factors wharfingers attorneys or | * ‘ . 

this section 13 B 314 The wor * 

entrusted with the possession o 

his principal 92 Ind Cas 72* ~ 

Money in hands of Dank can * 

NattiAkatt ehetly \n ihe Madras I . 

therefore entitled to a banker s I en 43 M 747*39 M L J i3S«=59jn“ Cas 47$ 
A factor to whom goods had been cons gned for sale and who had made advances as 
against them is not entitled to sell without the - ri»~ - r r-'-t 

671*11 L W I Distinct on between hen at • 

mere right of retention in (be other specific 
l-ah 408 In the absence of a contract to the c 
pledged and if he sells he loses hts lien A I 

Bailments of Pledget 

172 The bailment of goods as security for payment of ^ debt or perform 
Pledge “pawnor" and ?■";= “f « pronH'e i! Mlle(l "pledge" The 


pawnee defined 


pawnor 


The 


ballons m this case called the 
bailee is called the pawnee *' 

Notes The mere taking of goods as security for money lent would not make 
the lender a pawn broker To show that a person comes within the definition of 
pawnbroker it must be oroved ihT» h» •* tk. v ^ r « _j _ » 
on the security of goods ph r 

on such security and is 

As regards difference betw • 

Cas 4I7 = A I R 1926 , 

phothecation of loose chattels IS not the only method for creating security thereon 
They may be hypothecated w thout transfernng their possession In such cases 
the only question that arises is whether there was an intention to create a security 
and if there was an intention to create a security equity gives effect to it 22 C 
W N 758*44 Ind Cas 211 An oral or written hypothecation is permitted under 
the law m India AIR 1931 Rang 2oicit3T Ind Cas 723 The pawn is 



S 1871 


THE INDIAN ClNTHACT ACT 


1263 


1S2 

Agent’* 

defined 


CHAPTER X 
Acenc\ 

IfiPotnimcni and auihor%ty of agents 
\n ‘agent js n person employed to do any act for another or to 
and ‘ princ pal resprtsent another m dealings with third persons 
The person for uhom such act is done, or who is 
so resprLsenttd, is called the principal ’ 

Notes — Agency need not be created expressly b> any written document and 
can be inferred from the circumstances and the conduct of i 1 c parties A I R 1931 
All 372. There is no relation of principal and agent beincen two subcontractors 
A - 1 R 1930 Lah 1062 Where evidence of witnesses showed that the contract 
was not simply for the purchase of grain by the plaint tTs for the defendant but a 
contract to purchase the goods and they hold tl em for the defendant and sell them 
upon his instructions at such limes and in such lots as he might think fit Held the 
transactions may be properly regarded as a contract of agency cairymg with it the 
rights to indemnit 
Cas 143=1923 Lai 1 
of goods and who p 
princ pal for the 

ins empJo)'mcnt . 

Bank as agent ihe other branches do not become agent 1927 Lah 592 

183 Any person who is of ihe age majority according to the law to 
Who uu. employ awnt »bich he is sobjecl ami who is of sound miml; 

• / t' / b ‘ employ an agent 

Votes —A person who appn ms a «» wot I s agent can uoi repud ate the agency 
on the ground of minority of the ageni 

184 As between the principal and third persons any person may become 

Who may b= ai. aeaol ’S'"' • “S» 

’ ** majority and of sound mind can become an agent, 

so as to be responsible to bis principal according to the piovisiom m that behalf 
herein contained 

Notes— When a minor, who was a member of a firm consisting of himself and 
his father applied for shares in a Bank and paid an advance with the application 
whereupon shares were duly allotted to the firm by the Bank Held that under this 
section the minor was competent to act on behalf of the firm and that it accor 
dingly became liable on the shares 17 P L R i9iS>38 P W R 1918045 
Ind Cas t? A minor agent is not responsible for loss caused by the 
negl gence of his guardian An infant cannot be made liable for a tort arising out 
of a contract where the contract IS not binding upon him and where the so called 
tort consists merely in negligence on the part of his guardian 43 Ind Cas 923 
„ , 185 No consideration is necessary to create 

Consideration not necessary agency ^ '-‘'-un: 

Notes — ii4lnd Cas 321 

Agents auihoriiy may be 186 The authority of an agent may be expres 
expressed or implied sed or implied * 

Notes — By mere direction by C to A to pay money to B D is not necessarily 
agent of C A I R 1925 Cal 541 Where an agent endowed with the widest 
powers and authorised to buy and sell property to deal with government and to pay 
■ »- I »r ri. latter did not repudiate 

■ • hat the principal was bound by 

■ • the loan 39 Ind Cas 225= 

• ' ■ ts if incurred while manavtnir 

• ■ r 116 Ind Cas 618 

187 An authority IS said to be express when it is given by words spoken 
„ ^ , j Of written An authontt is said to be implied 

.mptdSon.y""’ olTe’^e ^ 

* of the case, and things spoken or written, or llie 

ordinary course of dealing, may be accounted circumstances of the case 

* But see the Indian Registration Act (W 1 of 190®) and the Code of^ 

Procedure (Act V of 1908 ) 
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/{lustration 

A owns n sliop m Sef^mpur, living himsctf in Calcutta and visim^ the shop 
occasionally ' * abti of ordering goods 

Irom C m the ■ ■ of paying for them out 

of Vs funds wu « from A to order goods 

from C m the n 

Hotea— \n order IQ maVt the husband liable for the goods supplied to the wife» 
It IS necessary to prove that the telationshin^f principal and agent existed between 
them or that the conduct of the husband 


s not reltetc himol me I'atiiiiiy 4 
• 110 Ind Cas 817 . Cas 746 


188 » An agent having an attUiotity to do an act, has authority to do 
r. t , , . lattful thing which is necessary in order to ao 

Exienl of agent's authority 

An agent having an authority to carry on n business has authority f 
lawful thing necessary for the purpose, or usually done in the course or oonouc* 
tmg such business 

, illustration* 


to 


(a) A 18 employed by D residing m London to recover at Bombay a debt due , 
B A may adopt any legal process necessary for the purposes oT recovering ne 


debt and may give a valid discharge for the same , 1. tj. 

(i) A constitutes B his agent to carry on his business ol a smp^bu'wer^ 


loi rt tuiisvKui';* u *11* agent to carry u...... v - — r - 

purchase timber and other materials and hire workmen, for the purposes of Carrying 
On iVit business 

Notes— Where an agent has authority to make contract for the purchase of 
“ form of contract 

• It as are useful 

t bas an implied 
to the successful 
. « 98 Ind Cas 783 

uchority to enter 

into transactions which are necessary or reasonable for the protection and preser 
vation of the interest of the heirs of the deceased and such authority continues till 
It is levoVed by the \ eits 60 Ind Cas. Lah L J 263 The general rule is 

that an agent bas no authoriiy to borrow money on account of principal so as to 
render the la ter respond We to the lender unless he hag been expressly authorised 
or It can he proved that the pnncipal has previously sanctioned such a course of 
dealing on the part ofihe agent or has subsequently adopted and ratified the loan 
36 lad Cas 9S8 An agent to process puichaset has no authority to enter .mo 
contract of sale 77 fod Cas 558 ' ^ 


B may 


189 An agent has authority, in an eme^ency, to do all such acts for the 
Agents auihnrity in an principal from loss as 


■would be done by a person of ordinary prudence, 
tn his own case, under similar circumstances * 


iJlustrahOHS 


{a) An agftnt for sale may have goods repaired if it be necessary 
( 6 ) Aconsgns provisions to B at Calcutta, with directions to send them imme- 
diately to C at Cuttack B may sell the provisions at Calcutu^ vf they will not beat 
the journey to Cuttack without spoihng 

Notos —-^wer of attorney— Construction of^Auihoniy of manager 10 Ind Cas 
895 » 13 fod Cas 7 o 5 “ 39 f' 5 ^® Where an agent borrows for business of principal 


* But see s *x4, tt^ra 
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and the business is benefited thereby the princip-tl is bound to pay the debt 1927 
Oudh 44 ^^here the principal does not s<*nd money in time, nor instructs the 
agent, the agent has authority to settle at market pri'-e 1927 Lah 493 

Agenis 

190 Amgent cannot lawfully employ mother to perform acts which he 

When agtn, canno! del=j,te f 'f P^ly undeitAen to piiloim 

personally, unUss by the ordinary custom of trade 
a Sub agent may, or, from the nature of the agency, a sub agent must be 
employed 

Notes — Agent for sale — Appom ment of subagent — Contract — Right to 
implement — Lien of agent — Retainer 1923 Rang 84 see also 39 M 365 42 Ch 

D 424 • 19” A C 105 , 1912 A C 673 

191 A “sub*agcni” is a person employed by, and acting under the 

■Snbaeem' deBoed control of. the original agent in the business 

of the agency 

Notes— Authority to appoint sub agent may be presumed from facts and the 
nature of the agency 77 Ind Cas 920 

192 Where a sub-agent is properly appointed, the principal is, so far 

D as regards thud persons represented by the 

pS'b“'Sag"„fprEpe,''y «>> “S'"-' tod ts bon id by, and responsible lor 

appotn'ed * ^ ^ ^ ^ ®Sent originally 

appointed by the principal 

Agent’s respons bibty for 1 A' •'e«"t i' responsible to the principal for 

subagent the acts of the sub agent 

The sub agent is responsible for his acts to 
Sub agent s responsibiliiy the agent, but not to the principal, eacept in case 
of fraud or wilful wrong 

Notes— Where the defendants are sub agenis of A & Co who are the agents 
of the plaintiffs under this section there is no privity of conirict between the defen 
dams and the plantilTs 27 M L J 501 , 36 lot! Cas 82; The Inb liiy of an agent 
to the principal extends to sub agent's fraud 43 Ind Cas 699«i9Bom L R 948 , 
t27 Ind Cas 529 , 126 Ind Cas 473 

193 . Where an agent, without having authontv to do so, has appointed 
. , a person to act as a sub agent, tlie agent stands 


I / person to act as a sub agent, tlie agent stands 
Agents responsibility for towards such pereon in the relation of a principal 

“nftonly " '<> »" “S'"' for bis acts both to 

^ the principal and to thud persons , the principal 

15 not represented by, or responsible for the acts of the persons so employed, 
nor is that person responsible to the principal 

Notes — Where an agent is employed to conduct business and the custom of the 
trade empowers him in the conduct of such busincs 10 employ a subagent or where 
the nature of the business is surh 'hat he must employ a sub agent, be has 
aulhoniy to do so 43 Ind Cas 699=* 19 Bom L R 948 

194 i Where an agent, holding an express or implied authority to name 
RthMon between pr.ncpil "notlicr | erson to oct for the principal in the 
and person duly appoimed busines» ol the agency has named anoih-r person 
by agent to aci in business accordmglj such person is not a s ib-agent, but 
of agency an agent of the principal for such part of the 

business of the agency as u entrusted to him 


(<t) A directs B his solicitor to sell bis estate by auction, and to employ an 
auctioneer for the purpose B natres C, an auaioaeer 10 conduct the sole C 1$ 
not a sub-agent, bm is A s at,ent for the conduct of the sale 
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(M A 'xuihoriics II. \ mcrdnnt in Calcutii.to recover ihe moneys due to A from 
C &. Co. II instructs 1 ), a solicitor, to nUe legal proceedings against C & Co, for 
the recovery of the money D is not a sub-igent but ts solicitor for A 

Notes— 63 r. R 1874 : 43lnd. Cas 699 (703)»«I9 Bom. L R. 948 ; 192? Ldi 
$63 : ISO Ind Cas 384 ; i3i Ind Cas 636 


195 In selecting such agent for Iiis principal, an agent^ is bound to 
exercise the same amount of discretion as a man 
Agents clut> in naming of ordinary prudence would exercise in his own 
uc person ^ responsible 

to the principal for the acts or negligence of the agent so selected. 


illutirattoM 

(a) A instructs B a merchant, to buy a ship for him. B 

r v.i.. or mates the choice 

■ .... n .e nnt. hut 


, . • . ■ • course, employs an 

... ' ■ « auctioneer to receive 

the proceeds of the sale The auctioneer afterwards becomes insolvent wit out 
having accounted for the rrocecds B ts not responsible to A for the proceeds 


RaUfication, 

196 Where acts are done by one person on behalf of another, but with* 
Right or pttson u to acts •>« hnotrledge or aulhoilty, ho “.r 
done for him Without his aulho- to ratify or to disown such acts. II be ra y 
rUy them, the same effects will follow as if they had 

Effect of ratification been performed by his authority. 


Notes— The rule, which is recognised m this section is that ratification in 
the proper sense of the term, as used with reference to the Hw of agency, is 
applicable only to ids done on behalf of the rilifier 10 Bom L K 330® 13 
C W N 393 This power of ratification is confined in cases where the agent 
acts on behalf of the principal and not on his own behalf 34 Ind Cas 760 
-30 M L J 497 , see also 16 Ind Cas 950, 68 Ind Cas 787, 38 Ind Cas 
145 {^35 1 A 48 ,^48 Ind Cas 759 . 3 A 833 For a valid ratification^ knowledge 


Ratification maybe express 
ed or implied 


(«) \ 
own acr 
(j) 

on the t 


Illustrations 


Notes — this section lays down that a ratification 
from the conduct of the person • *- ’<• 


may be express or implied 


it, hi yy/ 

Knowledge requisite to valid . 198 . No valid ratification can be made 

ratification. “y ^ person whose knowledge of the facts of the 

case IS materially defective. 

Notes— For a valid ratification it must be proved that the principal and know* 
ledge of all the essential facts of the transaction 19C \V N. 56 « 35 lnd Cas 56, 
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AIR 1930 P C 278, 127 Ind Cas 868 A ratification implies an intention to 
ratify 1927 Mad 478 A ratification is different from consent- 100 Ind Cas 855 


Effector ratifjing unautho 
nied act forming part of a 
transaction 


199 A person ratifying any un*authorized 
act done on his behalf ratifies the whole of 
the transaction of which such act formed a 
part. 


Notes — A principal cannot ratify a transaction in part and repudiate it m part 
19C \V N 56=25 Ind Cas 274 


200 . An act done by one person on behalf of another, without such 
-.wi..... other person’s authority, which, if done with 
act tancot injure third person h“>''“nty, would have the effect of subjecting a 
third person to damages, or of terminating any 
right or interest of a third person, cannot, by ratification, be made to have 
such effect 

Illusirations 


(fl) A, not being authorized thereto by C, demands, on behatf of B, the delivery 
of a chattel, the property of B, from C, who is in poasession of it This demand can 
not be ratified by A, so as to make C, liable for damages for hts refusal to deliver 
( 4 ) A holds a lease from A terminable on three months' notice C an unautho 
rizcd person gives notice of termination to A The notice cannot be ratified by B, 
so as to be binding on A 

Notes —Where the only obiection to the grant of a mekhirlk is that it was 
granted without proper auihoriiy it can be subsequently ratified by the person who 
has power to gram it 73 Ind Cas 376 

Revocation of Authonty 


201 An agency IS terminated by ihe principal revoking his authority, or 
_ . , by the agent renouncing the business of the 

Termination of agency agency, or by the business of the agency being 

comple* ‘I- • - . •» » t unsound 

mind : lovistons 

of any 


Notes —Where the special business for which the agency had been created was 
completed as soon a - vv,. 

the agency then is 
ship comes to an en 
agency is terminat* 

by the agent renouncing ihe busmsss of the agency or by the business of the agency 
being completed 28 M L J 140=26 Ind Cas 740 Where there la revocation of 
authority or any renunciation of the business of agency by the agent there is no 
termination of the agency A I R 1931 AH 372 


202 Where the agent has himself an interest in the property which 
- forms the subject matter of the agency, the 

Termination of agency .,gg,j(.y cannot, m the absence of an express 
m subjea'mattcr contract, be terminated to the prejudice of such 


lliustratiOHt 

(a) A gives authority to B to sell A’s land and to paj himself out of the 
proceeds, the debts due to him from A A cannot revoke tins auihoiuy nor can 
It be terminated by his insanity or death 

( 4 ) A consigns t 000 bales of cotton to B who ha» made advances to him on 
such cotton, and desires B to sell the cotton, and to repa> h mself oui of ihe price 
the amount of his 0 vn advances A cannot reroVe this authoriij nor is it termioa ed 
by his insanity or death 

Notes. — An agency for sa’e of goods does not terminate oa rcceip of 
the price by the agent, inasmuch as under s 218 there is a subsequent 
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(5) A luihonies I) a merchant in Calcutii to recover the moneys tiue to A from 
C &. Co 11 instructs D, a solicitor, lo take legal procercilngs against C & Co for 
the tccovcty of the money D is not a sub-agent but is solicitor for A 

Notes— 63 r R i874 ,43tnd Cas 699 (703)“ *9 Dorn L R 9^8 , 192? Lah 
562 , 120 Ind Cas 284 , 121 Ind Cas 636 

195 In selecting such agent for his principal, an agent w bound to 
exercise the same amount of discretion as a man 
Agent s dot) m naming ordinary prudence would exercise in his om 
such person case, and, if he does this, he is not responsible 

to the principal for the acts or negligence of the agent so selected 
Uluitrattens 

(<t) A instructs B a merchant, to buy a ship for him B 

, . j- * ..*1.. urveyor makes ine cnoicc 

1 IS lost , B IS not, but 


« due course, employs an 

, « the auctioneer to receive 

the proceeds of the sale The auctioneer afterwards becomes insolvent wt 0 
having accounted for the proceeds B is not responsible to A for the procccas 


Rattfitatton, 

198 Where acts arc done by one person on behalf of another, but with 
Right of person as to acts out his knowledge or a^^^hority, he ‘ 

done for him without his autho- to ratify or to disown .ifthevhad 

rlty them, the same effects will follow as if they had 

effect of ratification been performed by his authority. 


Notes— The rule which is tecognsed in this section is that 
the proper sense of the term as used with reference to the 1®"^, 

^plicable only to acts done on behalf of the ratifier le Bom L R 230* 12 
c W N 393 Tl IS power of ratification is confined in cases where the agem 
acts on behalf of the pr iicipat and not on his own behalf 34 Ind Cas 7 “® 
~3o M L J 407 see also 16 Ind Cas 950 68 Ind Cas 787, 28 lad Cas 
145 35 I A 48 48 Ind Cas 759 3 A 83‘* For a val d ratification kno viedge 


Rat fication may be express 
ed or impl ed 


197 Ratification may be expressed or 
may be implied in the conduct of the person on 
whose bebatfthe acts are done 


lUmtrationz 

(a) a V 

own act 

ib) / 

on the r j ^ ^ a uutt impi cs a ratification of the loan 

r ® raiification may be express or implied 

« ifrnS. ^ person on whose behalf the act is done The acts relied bpon 

r,, must be clearly inconsistent with a denial of I ab iity 

. i? , 5®i® mfcrence of ratification where the unauthorised act 

but SCO 31 Ind Cas 216=21 ml; S 5 r 

Communication to the other party completes the ratification 38 M 997 

Knowledge tequisue to val d , No valid ratification can be made 

rat fication ^ person whose knowledge of the facts of the 

case IS materially defective 

Notes— For a valid ratification it must be proved that the pr ncipal and knov 
ledge of all the essential facts of the transaction 19 C W N 56=25 Ind Cas 56, 
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AIR 1930 P C 378 , 127 Ind Cas 868 A ratification implies an intention to 
ratify Mad 478 A ratification is diSerent from consei t 100 Ind Cas 855 

Effect ot ralilj.ns onautho , ^ 

n«d act forming pan of a "‘5 the whole of 

transaction transaction of which such act formed a 

part. 

Notes — A principal cannot ratify a transaction m part and repudiate it in part 
19C W N 56=25 Ind Cas 274 

200 . An act done by one person on behalf of another, without such 
Rattficanon of unauthorised other P«s»n’s oothorily, which if done with 
act cannot injure third person oolhority, would have the effect of subjecting a 
third person to damages, or of terminating any 
Tight or interest of a third person, cannot, by ratification, be made to have 
such effect. 

JltuttrahOHs 


(a) A not being authorized thereto by C, demands, on behalf of B the delivery 
of a chattel, the property of B, from C, who is m possession of it This demand can 
not be ratified by A, so as to maVe C, liable for damages for his refusal to deliver 
(^) A holds a lease from A, terminable on three months notice C an unautho 
rizcd person gives notice of termination to A The notice cannot be ratified by B, 
so as to be binding on A 

Notes —Where the only objection to the gram of a melchnrih is that it was 
granted without proper authority it can be subsequently ratified by the person who 
has pn-riw to gTanx n 7 j Ind y}<> 

Revocation of Authority 


201 An agency IS terminated by the principal revoking bis authority, ot 
_ . , by the agent renouncing the business of the 

Termination of agency agency, or by the business of the agency being 

comple* ■* ■ *- ‘I- • - • -w . . r . 

mind : 
of any 


Notes— Where the special business for which the agency had been created was 
completed as soon as the drafts were despatched in accordance with the instructions, 
the agency then is ipso facto tecminaied under this section and the fiduciary relation* 
ship comes to an end 79 P R 1916=171? W R 1915 Under this section an 
agency is terminated among other ways by the principal revoking his authority or 
by the agent renouncing the busmsss of the agency or by the business of the agency 
being completed aS M L J <40=26 Ind Cas 740 Where there u revocation of 
authority or any renunciation of the business of agency by the agent there is no 
termination of the agency A I R 1931 All 372 


202 Where the agent has himself an interest in the property which 
forms the subject matter of the agency, the 
whe'™'ug.nt has an .m.ses^ agency cannot. the absence of an express 
in subject matter contract, be teriainaled to the prejudice of such 

^ interest 


IllustraUom 

(a) A gives authority to B to sell A*s land and to pa> himself out of the 
proceeds, the debts due to him from A A cannot revoke this authority, nor can 
U be terminated by his insanity or death 

{ 6 ) A consigns 1,000 bales of cotton to B. who has made advances to him on 
such cotton, and desires B to sell the cotton, and to repi) lumself, out of the price, 
the amount of his own advances A cannot revoke this auihoniy nor is it lermioaied 
by his insanity or death 

Notes— An agency for sale of goods dots not terminate on rcce pt of 
the price by the agent, inasmuch as under s 318 there is a subse^ent 
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oblipatjon on the part of the agent to account for the sums anj to pay them 
to the princtpa) nor does it tertninate nhen the pnnciptl obinns knoivledge 
of the ageni’s breach of du y 12 A 541 As to whet a revocation can be 
made un Icr this seciiO' t /eotB 4 o 3“2 Bom. L R 778 Where the mortgagor 
puts the moriRagie into pcx^cssioi aMch ( o«-r to appropri iie profi s towards inierest, 
such auihomy bein^ gi'cn 10 tic moritiKce in consi Icntion of the loan 
to ihe morigiLor t'c au honi> couH no be terminaiel unler this seciio 
SJirjLonu inoG)Hf,r)L B R i 7 i« 47 Xnd Cas 133 An agent selling cloth ana 
cnii led to retain part of price as rem mcration, has no interest in <=‘°‘h 
wnhin the meaning of this section AIR 1932 Nag 3J r 

of attorney not complying with terms mentioned therein is illegal A t a 'ii 
Mad 70 

203 , The nnnupal may, saae as is otherwise proaided by the last PJ®ced- 
„„ , , mg section, revoU the nnthority given to his 

When prmc.pil msj reiol-e anny time before the authority has been 

ageafsauihoniy SerciseJ so a. to hind the principal 

Notes — Where auihoriiy IS conferred on an ag^nt by two of 
jointly the authority may be rcvoVel by one and it i» sufficient “ ‘b 'r,»lnr 
revocalion is given by one oJ the principals 18 C I J 621 , Bttiiou) Y 

2 Stark so , see also 24 B ,<03 , ty U 542 

204 The principal cannot retoke the authority given to his agent after 

' acts already done in the agency 

Jttuttr i/iont 

(d) A authorires B to buy t 000 bales of cotton nn account of A 
It out of A 8 money remaining in B s hands D buys b®®® hales o* colt®”* , 
own name so as 10 make liimsMf personally liable for the price A cannot rev 
B's auihoriiy so far as regards payment lor the cotton 

(^) A au'horises B to buy t 000 bales of cotton on account of Ai and to pay f®r it 
out of A's moiiey> remaining m U s hands B buys 1 000 bales of cotton la A s 
name, and so as not to render lumscll personally liable for the price A can revoke 
B s auiboriiy 10 pay for the cotton 

Notea— A revocation of the authority of an agent may take effe^ m so fff as 
th rd persons are concerned at a point oft ’ r — c •* »- 

takes effect with regard to agent himself 
taker effect from the time when it is so m-ide 
until revocation is so made known it is iropera 

205 Where there is an express or implied contract that the agency 

Compensjlion for revocat.on fo' “ny petmd of lime, ihe 

by principal or rcnunciaiion principal must make compensation to the 
by agent agent or the agent to the principal, as the case 

may be, for any previous revocation or renun 
ciation of the agency without sufficient cause 

Notes— Under this section, in the absence of any express contract Ihe 
period of time to be impled depends on the particular circumstances 
of the cases 8 C W N 831 Where for proper reasons the contract of agency 
IS terminated by the agent who agreed to buy goods in Ins own name deliverable 

at a future date, the principal IS entitled to credit for the price of the goods on the 

dale when the agency is terminated The promise of indemnity is an implied term 
of the contract of agency Where the prineipils conduct amounts to a refusal to 
indeniTuiy. the agent ts justified in rescinding the agency under *s 39 and 205 of 
the Contract Act 9 S L. U 77 ^ 

206 Reasonable notice must b* given of such revocation or renunciation ; 
Not.ee of revocat.on or “‘h""™ the damage thereby resulting to the 

,,,Qn principal or the agent, as the case may be, must 
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Notes— A revocation IS made by the pnncipal and renunciation can be effected 
by an agent. Where an agent sets up an adverse t tie when he abandons his 
emplojment there ts an implied renuncia ion on hts pirt 30 C 609 What this 
section means is that when there is not express or implied contract that an agency 
snould coniinue for any fixed period reasonable no ice must be given of iherevocaiion 
or renunaation of the agancy etc. 3$ C W N 36 


Revocation and renunciation 
may be expressed or implied 


207 Revocation and renunciation may 
be expressed 01 may be implied in the conduct 
of the principal or agent respectively 


lUutlratton 


A empowers B to let A’s house Afterwards A lets it himself this is an implied 
revocation of B s authority 

Notes — ^Vide notes under section 206 


208 The termination of the authority of an agent does not, so far as regards 
^ the agent take effect before it becomes known to 

a™Smy 'SkcV per.ons, before it 

agent, aid as to third persons 


Illuslrahont 


(a) A directs B to sell goods for him, and agrees to give B five per cent commission 
on the price fetched by the goods A afterwards by letter revokes Qs authorit) 
B after the tetter is sent, but before be receives it sells the goods for loo rupees 


' • m a ware 

• nd directs 

_ ters into a 

contract with C, who knows of the first letter, but not of the second for the sale to 
him of the cotton C pays B the money with which B absconds C s payment is good 
as against A 

(r) A directs B his agent to pay cetuin money to C A dies and D lake^ out 
probate to his will B after A's death, but before hearing of it pays the money to 
C The payment IS good as against D ihe executor 


Notes — Where a person appoints an agent to admit execut on of a documenr 
and revokes the authority before registration a document regstered under such 
circumstances IS valid if tbe revocation is not known e ther to the guarantee of the 
document or to the registering oflScer 30 C W N 229 This section 

provides that the termination of the authority of an agent does not so far as regards 
the agent take effect before it becomes known to h m and so far as regards third 
persons before it becomes known to them Consequently in the view taken by the 
Legislature the revocation of tbe authority of an agent may lake effect at a po nt of 
time different from the moment when it lakes effect with regard 10 agent himself 22 
Ind Cas 90=18 C L J 621 


20 g When an agency is terminated by the principal dying or becoming 
A ...rv,. unsound mind the agent is bound to take, on 

ofagsocy byVioc'P^l s totb ‘f,'’'''’’ ot his late principal, 
or insanity *•* reasonable steps for the protection and pre- 

servation of tbe interests entrusted to him 


Notes — Even after the death of ihe pnncipal the agent of a bus ness man has 
auihoniy to enter into transactions which are necessary or reasonable for ihe 
protection and preservation of the tnterest of the heirs of the deceased and sjcli 
authority continues till it is revoked by theheirs 6 o Ind Cas 739, a»e al>o 6 olnd 
Cas 736 


210 The termination of Ihe authority eff an agent caus.is lh“ termination 
rem, canon of sub asent s ^ "lies herein conlainrf r^arjin; ih- 

aulbonty termination of an agents authority) of the 

aoihoTity of all subagents appointed by him. 
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du/j to Priticifal 

211 . An agent is bound lo conduct the business of his principal according 

, - ’ “’in the 

Agent's duty in conducting (q 

principal s business s of the 

same kind at the place where the agent conducts such business When the 
agent acts oihennsc, if any loss be sustained he must make it good to his 
principal, and, if any profit accrues, ht, must account for it 


fllutirattons 


(a) A an a^ent engaged in carrying on for B a business, m which it is ih 
custom to ms est from time to time, at interest, ihc moneys which may be in hand 
omits to make such investment. A must make good to B the interest usua y 
obtained by such investments , ..n, 

(i) B a broker, in whose business it is not the custom to sell on credu 
goods of A on credit to C, whose credit at the time was very high C, before pay 
becomes insotvent B must make good llie loss to A 


Notes — An agent is bound to carry out the instruciions of his principal 86 Ind 

as 567 = 7 Lab L. J 84 Where an agent has caused loss to the principal by 

• • . 1 » - • 1 to his directions the 


to nis Qircci.v— 
he goods so supplied 
jst never place him 
ami his own interest 
agent appoints a sub 


212 An agent 11 bound to conduct the business of the agency with a* 
, much skill as is generally possessed by persons 
‘‘'''S'”" engaged m similar busineS^, unlass tilt ptm 

cipal has notice of his want of skill Tht 
agent is always bound to act with reasonable diligence, and to use such 
skill as he possesses , and to make compensation to his principal in respect 
of the direct consequences of his own neglect, want of skill, or misconduct, 
but not in respect of loss or damage which are indirectly or remotely caused 
by such neglect, want of skill, or misconduct 


/llustrattons 


(«) 


. Calcutta has : 


agent B m London to whom a sum of 
^ sins the money for a 
ley becomes insolvent 
ought, to have hee-n 

1, . , , , , , 5 — as e by variation 

of rate of exchange— but not further 

{b ) A, an agent, for the sale of goods having authoriiy to sell on credit, sells to 
Bon credit, without making the proper and usual enquiries as to the solvency of B 
B. at the time of such sale is insolvent A must make compensation to his principal 
m respect of any loss thereby sustained 


the agency to send him 100 bales of cotton by a certain ship B having it in his 
power to send the couon omiis to do so The ship arrives safely in England Soon 
after her amral ibe price of coiton rites B is bound to make good to A the profit 
which he might have made by the too bales of co ion at the time the ship arrived, 
but not any profit he m ght have made by the subsequent rise 

Not 63 — In India the work of tl e person engaged to supervise a building is not 
to be measured by the standard applied to architects and engineers in England 
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43 C L J 479"*97 Ind Cas 200 Measure of reasonableness between commission 
agent and principal is not that laid dovn m s 91 AIR 19’S Mad 46=47 M L 

J 31’ 


Agent's account 


213 An agent is bound to render proper 
accounts to his principal on demand 


Notes — This section lays down that the agent is bound to render accounts to his 
principal but it is nowhere laid down in the Act that it is the duty of the principal 
to render accounts to « « o 'i* 

agent to keep accoun 
self from the duty of 

accounts without au« „ u ^ 

which the items of disbursements are supported 52 C 766=90 Ind Cas 944 6C 
754 . 32 C 719 , 43 C 248 I but see 13 C \V N 696 24 C W N no Under 

this sect on, an agent is under a statutory obligation to render accounts to his 
principal hut not v/rM The mere fact that the principal has kept accounts 
does not entitle the agent to ask for accounts 78 Ind Cas gtg 120 Ind Cas 100 


214 It IS the duty of an agent, m cases of difficulty, to use all 
. , reasonable diligence in communicating with 

wuh^piincipsd his principal, and in ‘■eeking to obtain his in 

^ ^ structions 


Notes — An agent specially anlhotistd to buy or sell at the best rate cannot defer 
carrying out an order uniil he has communicated ihe rate of the day to hts principal 
50 Ind Cas 146 


215 If an agent deals on hts own account in the business of the 
^ , , , , agency, without first obtaining the consent of 

Right of principal when agent principal and acquainting him with all 

bu“™„T .V." "‘rhoS c.te.ms.,„c.s wh.ch have con« to h.s 

onncipa\ » conseai O”" bnooledge on Ihe subject, the pttticipal 

may repudiate the transacuon if the case 
shows either that any material fact has been dishonestly concenled from him 
by the agent, or that the dealings of the agent have been disadvantageous 
to iiitn 


Utuitrat om 


(a) A directs B to sell A's estate B buys the estate for h mself in the name of 
C A on discovering that B has bought the estate for h mself may repudiate the 
sale if he can show that B has dishonestly concealed any material fact or that the 
sale has been disadvantageous to him 

(i) A directs D to sell As estate B on looking over the estate before selling it 
finds a m ne on the estate which is unknown to A B informs A that he wishes to buy 
the estate ior himself but conceals the d scoveiy of the m ne A allows B to buy m 
Ignorance of the eaistcnce of the mine A on discovering that B knew of the mine 
at the time he bought the estate may e ilier repudiate or adopt the sale at his option 
* • ’ sell his principal s goods for a fixed price, 

revious consent of the latter it is corape 
the transaction under the c rcumstances 
• Horn L. R 779«3< B '’91 =*3 Ind Cas 


contract is vo uau c at me oj 010 ii e pin 
119 Ind Cas 837 Purchase or sale by 
without disclosing the fact is not ipso facto \ 


216 If an agent, without the knowledge of his pnncipal deaU in the 
„ business of the agency on hts own account instead 

Princuals iiglu to bene t account of his principal, the principal is 


of agency 


which may haw resulted to him from ih- trans 
action 
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lUuxtrtUom 

A directs B, his -ipent to buy \ ccrtiin house for him B tells A, >t cannot be 
bought, ind buys the house for himself A mij on discovering thit B has bought 
the house, comp'-l him lo sell it to A at the price he gave for it 

Notes — Tins section is merely enabling and confer* upon the principal the right 
10 claim (rom ins ai.cnt ihe b*‘nefii r>f the tnosictioa to which the agency business 
relates Where ihc agent, wuhout the knowledge of the principal, has dealt with 
the business on his o Ml account instead of on account of the former, the principal 
IS free to exercise that nght or no 34 B 293*»3 Ind Cis 801 = 1 Dorn L K 
779 see also 16 M 238 

217 An agent may retain out of any sums recetsed on account of the 
. , , principal m the business of the agency, au moneys 

Agtm s r.Bht of rtnintr out ^ advances made or 

pal s occoam business, and niso sueh remuneration as may 

he payable to him for aciiug as agent 

Notes— T ■ • * ■ ' . 

account of his * * ‘ • 

due to him • * ' k « ness as 

'business in t* is sertian means a <‘ontinuing bus ness or the same , 

that for which the aecnt had been agent before 49 P R iSSj In case of m , . ; 
of the principal the agent can retain the money which he has deposited wi 

principal 15 L W 201 (P C) The agent is entiiled fo a hen or retainer u^ / 

oChis wKi-cK «e ua Uts hvads.fat “vU expenses properly incurreo // 

Cas ?ro 

, , ^ 218 Subject to such deductions, the agent 

ri^eSwid fnr"?„nc°py‘’ *» h" P™'‘P“' 

* on his account 

Note*!— Under this section the agent is no d^ubt bound to pay the principal 
the sums received on his account but it cannot be said lhai, uniil he does so, tlie 
agency is not deierm red because the business of agency is not completed 38 M 
L J 140-26 Ind Cas 7 to The principal can sue for accounts the subagent 
appointed bv him for collecimg rents though the subagent was to pay over the 
cnileciions to the agent 104 Ind Cas 704 

219 In the absence of any special contract, payment for the performance 
wi . . of any act is not due to the agent until the com 

bSmavd" pletionof such act, but au agent may detain 

moneys received by him on account of goods 
sold, although the whole of the goods consigned to him for sale may not have 
been sold or nUhough the sale may not be actually complete 

Notes— Where an agent i3 emplojed for an agreed commission to sell ceriain 
property it a given price and the agent succeeds in finding a purchaser at the 
stipulated price, but the principal declines to sell the agent is cniitled to reasonable 
remuneration for his work and labour 14 Ind C»s 9311=150 L J 315 .Pnckeltv 
Ba<i^er 7 C B (N S I •’96 , GrOgtn v Smith 7 T L R 132 If the person prop> 
sing to negotiate a loan brings tl c principals together and if nolhmg remains for 
him to do he 1$ entitled lo his comm ssion Greeny Luau at L T 7ai Pneh^tf 
V Stiver tC B (N 8)296, Fishers Drejiett,t,%\^ J Ex 32 . see also 7? Ind 
Cas 193 124 Ind Cas 35 but see v iTuwrtfj 8T L R 278 . 16 C W N 

753=Ulnd Cas 820=150 L J 40 

Agent not ent tied to remu ,.??? of misconduct 

neraiibn for business miscon Dusiness of the agency is not entitled to any 

ducted remuneration m respect of that part of the 

business which he has misconducted 


(a) A employs B to recover I 000 coo rupees from C and to lay it out on good 

security B recovers the looooo rupees am} lays out 90 00 rupees on good secu 
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nty bul lays out 10,000 rupees on security whidi he ought to have known to be 
bad, whereby A loses 2 000 rupees B is entitled to remuneration for recovering the 
1,00,000 rupees and for investing the 9000a rupees He is not entitled to any remu • 
neration for investing the 10000 rupees and he must make good the 2 000 rupees 
to B 

(^ ) A employs B to recover I ooo rupees from C Through Bs misconduct the 
money is not recovered B is entitled to no remuneration for his services, and must 
make good the loss 

Notes — A broker employed to sell will be entitled to his commission only when 
the vendor realises the price 79 Ind Cas 750 

221 In the absence of any contract to the contrary, an agent is entitled 

. . . .to retain goods, papers, and other property 

oropertv principal s movable or immovable of the principal 

^ ^ ^ received by him, until the amount due to himself 

for commission, disbursements, and services in respect of the same, has been 
paid Or accounted for to him 

Notes — In the absence of any thing m (he agreement between a company and 
us agent to exclude the operation of this section, in so far as the expenditure 
incurred before a winding up order came within this section, the agent is entitled to 
a hen, and s 149 of the Companies Act does not authorise the Court to deprive 
a secured creditor of possession of his security 31 M 123 As regards hen of com 
mission-agent, vide A I R 1926 Lah 94, 89 lnd Cas 409 An agent when he has 
spent monies on principal s behalf can sell bis goods without hu authority to realise 
his monies though a simple agent can not sell without such authority 112 Ind Cas 
6p An agent's hen to.commission is restricted to certain specific property or things 
tsoltid Zvi 23 

Prtnetpat'i Duty to Agtnt 

222 The employer of an agent IS bound to imdemnify him against the 

- ^ , , , - , consequences of all lawful acts done by such 

oTl'w “S'"''" ■'>' ““"’“'“i' 

ful acts him 

lllastraitOnt 

{a) B, at Singapur, under instructions from A, of Calcutta, contracts with C 
to deliver certain goods 10 him A does not send the goods to B, and C sues It 
for breach of contract B informs A of the suit, and A authorizes him to defend the 
suit B defends the suit, and is compell^ to pay damages and costs and incurs 
ercpenses A is liable to B for such damages, costs, and expenses 

(^) B, a broker at Calcutta by the orders of A a merchant there contracts 
with C for the purchase of 10 ca»ks of oil for A Afterwards A refuses to receive 
jbe oil, and C sues B B informs A, who repudiates the contract altogether B 
defends, but unsuccesfully, and has to pay damages and costs, and incurs expenses 
A \s liable w B fat such damages, costs axvd c^pcwscs 

Notes — A suit by *1 commission agent against his principal is gmerned by Art 
85 of the Limitation Act 59 P L. R I9i8«46 Ind Cas 541 A broker is an 
agent to find a contracting pxny and as long as he adheres strictly to his position 
as broker, his contract is one of employment between him and the person who 
employs him and not a contract of sale or purchase with the party whom he m the 
course of such employment finds 19C W N 633«»42C 1050 

223 Where one person employs another to do an act, and the agent 
A««„, v» . j- c j tJoes Ihe act m good faith, the employer u liable 

n^mst constqnences or°qccs tht coracqnencH 

done in good faith of though it cause an injury to the 

rights of third persons 

Illujtrjtions 

(j) A a decree holder and entitled to exccutios of D s goods requires the oSlcer 
of the Court to sei’c certain goods tepresentingt hem to be the goods of B The 
C C. H Vol 1—160 
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officer seties the goods nnd is sued h> C the true owner of the goods A is liable to 
indemnif) the officer for the sum which he is compelled to pay to C, in consequence 
ofobe)ing A's directions t. » t, ^ 

(^j B, at the request of A, sells goods m the possession of A but which A had 
no right to dispose of B does not know this, and hands o\er the proceeds of the 
sale to A Afterwards C. the true owner of the goods sues B and recovers the value 
of the goods and costs A is liable to indemnify B for what he has been compelled 
to pay to C and for B s own expenses 

Notes —Where monev IS authoriaedly sent for unlawful purposes an agent can 
claim reduction for moncj * ^ accounts . 

R I9J6 Sind ^0 An aj • 

acts which are not criminal .Tif> 

ledge that such acts are tinhnful 8S Ind. Cas oSo. An agent 
pnnapal s transactions when he has not been asked to IJ3 

nor can the agent charge against principal, monies paid by him in that resp 
Ind Cas 29 

224 Where one person emplojs another to do an act winch is ^^*“*9*^ 
Mill f 1 r the employer ts not liable to the , 

Nonhahihtj of cmnlojerof upon an express or -n implied promise, to mde 

agent to do a criminal act “P consequences of that act 

niuxtrattont 

(a) A employ sB to beat C and agrees to indemnify him against all 
ces of the act B thereupon bens C and has 10 pay damages to C for so doing 
not liable to indemnify D for those damages , ^ f. 

(^) B, the proprietor of a newspaper publishes at A's request, a "bei up 
IQ the paper and A agrees to indemnify B against the consequences of tne p« * 
lion and all costs and damage* of any action m respect thereof B is sued oy v, 
has to pay damages and also incurs expenses A is not liable to B upoa » 
indemnity 

Notes— It 18 doubtful whether this section applies to a crime committed by 
means of an innocent agent and which is of a nature where ihe presumption that the 
agent had a guilty leoowlcdge e ther does not arise or IS rebutted 88 Ind Cas 980 
_ , 225 The principal must make com 

Compensation to apeot for n^njation to his acent in respect of injnty 
jnjoj^tCausof by pttocpa.s JJosed to ,“h agent ty the pr.nctpar. oeg'lect 
or want of skill 


IHutlratton 

A employs B as a bneWayer »n build ng a touse and puts up the scaffolding 
himself The scaffold ng s unskilfully put up and B is in consequence hurt A 
must make compensation to B 

Notes —Vide Acts Mil of iSjS and VIII of 19^3 

Effect of Agency on Contracts with Third Persons 
226 Contracts entered into through an ngeni, and obligations arising 
Enforceiaent and consequ f‘‘"" “Sent, may be enforced in 

encesofagents contracts ‘he same manner, and will have the same legal 
consequences, as if the contracts had been 
entered into, and the acts done by the principal ni person 

Illustrations 


(rt) A buys goods from B knowing that he is an agent for their sale but not 
knowing who IS die princ pal B s principal is the person entitled to claim from A 
the price of the goods and A cannot in a suit by the principal set off against 
that claim a debt due to himself from B 

{d) A being B s agent with autlioniy to rece ve money on Ins behalf receives from 
C a sum of money due to B C is d sebarged of his obi gat on to pay the sum m 
question to B 

Notes —Under the Engl sh Law where an exclusive credit is given to the agent 
the principal cannot be treated as in any way a party to the contract although he 
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may ha%e authorised u or may be entitled to the benefit olii (i8gi) t Q B D 
370(372) , 19Q B D 110, as Q B D 722 Under the Indian Contract Act the 
principals right to enforce a contract entered into by his agent rests on s 226 A 
" er this sec 

• e being no 

agreement 

unless the relation of the deiendants to ibe firm was that of sub agents in vhich case 
there would clearly be no priority of contract between the plaintiffs and defendants 
27 M L J 501 When the third party enters inio a contract with an agent in his 
own name for an undisclosed pnncipa) either the principal or the agent can sue upon 
It 130 Ind Cas 548 

227. When an agent does more than he is authorized to do, and when the 

Principal how far bound, when PHHol what he does which is within ^ nntho 
agcnl«ccedsamhonly nty. can be separated from the part which is 

beyond his authority, so much only of what he 
does as is within bis authority is binding as between him and his principal 
Itlutfralion 

A, being owner of a ship and cargo authorizes B to procure an insurance for 
4/100 rupees on the ship B procures a pot cy for 4 ooo rupees on the ship and 
another for the like sum on the cargo A is bound to pay the premium for the 
policy on ihe ship but not the premium for the policy on the cargo 

Notes — If an agent exceeds his authority ihen if the part of what he does 
which is within his authority can be separated from the part which is beyond his 
authority so much only of what he does as ts w thin his authority is binding as 
between him and his principal Where the excess of the agent s authority cannot 
be so separated then the principal is not bound by the transaction a C P L R 
103 

228. Where an agent does more than he is authorized to do, and what 
n , V j i. he does beyond the scope of his authority can 

er='i;rifV.n .s rbon?" be S.'pa,a.ed froj wha. i. wi.hln the 
not separable principal is oot bound to recognize the 

transaction. 

Illustration 

A authorizes D to buy $00 sheep for him B buys $00 sheep and 200 Iambs 
for one sum of 6, ooo rupees A may repudiate the whole transaction 

Qases — 43 AIL 623 , 36 Ind Cas 968 

229 Any notice given to, or information obtained by the agent, 

_ - provided it be given or obtained in the course 

Conaequances of not.™ given bujmess trans.ctsd b, him for the 

® ” principal, shall, as between the principal and 

third parties, have the same legal consequence as if it had been given to or 
obtained by the principal 

//lustrations 


from C 
Notes - 
of his busin 
p-iriies have 
the client 
832 Any 
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employment ns such would not nmount lo informntjon of the ftct obtained by the 
a^cnt in the course of the business trtnsacled by liim ns agent Bglnd Cas 625 
Knowledge of agent • ” disclosure of facts was not 

to the interest of tl ' . iiQlnd Cas 23 A notice 

to agent IS a notice 7> *25!'’^ Cas 305 , 119 Ind 


Knowledge of agent 
to the interest of ll 
to agent is a notice 
Cas 754 

230 In Ihe absence of any contract to 
Agent cannot personally cn that effect, an aeenl cannot personally enforce 
conlracls entered into by Inm on bel.alf of his 

mets on behalf of principal 15 he personally bound by them. 

„ , Snell a contract shall be presumed to exist 

c™ra“r7‘'°° "> "i” f»>l»«t"e cases - 

(0 Where the contract is made by an agent for the sale or purchase of 
goods for a merchant resident abroad 

(a) Where the agent does not disclose the name of his principal 
(3) Where the principal, though disclosed cannot be sued 
Notes —Where an agent enters into a contract as such 
the contract, he may sue in bu own name 24 M 134 An auciio 1 
to sue for recovery of the price of goods sold against a 

86 P K 1884 The liabhty of an agent is not personal 5^7* The managing 
partner of an ancestral trading firm can alone sue 2 A L J 3‘*®7A 3or 

231 If an agent makes a contract with a person who neither knows, not 

„ . , . hns rMsnn lo smp-ct, that he is in ’g=nt, his 

Rights of parties loi eon o„„cipal miv require the perforraance of the 

'ewd™'’"''' KLcl . bot the other conlracting party 

has, as agamst the principal, the same tights 
as he would have had as agamst the agent if the agent had been principal 
If the principal discloses htmsclf before the contract is completed, the 
other contracting party may refuse to fulfil the contract, 11 he can shon that, 
if he had known who was the principal m the contract, or if he had known 
that the agent was not a principal he would not have entered into the 
contract 

Notes— Tl IS iecion deals with the rights (a) of the principal and (b) of 
the third party in cases when the contract is entered into by the agent without 
disclosing his principal The third parly s right to repudiate the contract 
anses only when the principal himselr makes «he d sclosure , it cannot arise 
when the disclosure is made by some oiher person or the information reaches him 
from some other source 6 Bom L R 731 The principal can sue where the 
Railway receipt is given m the name of agent ga Ind Cas 1007 Partnership is 
not liable for partners own debt A I R 1925 Cal 29, see also 28 C W N 824 

232 Where one man makes a contract with another, neither knowing, 

Peiforraanccof conltactmtl. I?' "““"“bte ground to suspect, that 

agent supposed to be princi ‘he other is an agent the principal, if he requires 
pal the performance of the contract, can only obtain 

, . such performance subject to the rights and obli 

gations subsisting between the agent and the other party to the contract 

JUustratton 

A, who owes $00 rupees lo B sells i 000 rupees worth of rice to B A is acting 
as agent for C in the transaction but B has no knowledge nor reasonable ground of 
suspicion that such is the case C cannot compel B to take the nee without allowing 
him to set off A's debt 

**•>*» » 

Right of person dealing with 
agent personally liable 
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A enters into n contract with B to sell him loo bales of cotton and afterwards 
discovers that B was acting as agent for C A may sue either B or C or both for 
the price of the cotton 

Notes — The liability of a principal and hts agent is not joint but alternative 
According to this section a person at his election may sue eiiher or he may sue both 
' ’ ’ t a judgment against 

* ■ » 924) A C II When 

third parly AIR 

19.0 uuia 41 , 90 mu oAb 40/ » 19 uom u k j/o==4u iiiu Cas 194 In a suit 
for hundi defendant who had signed it cannot plead that he was in reality acting 
tor a principal tlioirgh he may have added to this signature managing proprietor of 
so and so iisind Cas 403 


Consequence of inducing 
agent or principal to act on 
b'liefthat principal or agent 
will be held exclusively liable 


234. When a person who has made a contract with an agent induces the 
agent to act upon the bel ef that the principal 
only Will be held liable, or induces the principal 
to act upon the belief that the agent only will be 
held liable, he cannot afterwards hold liable the 
agent or principal respectively 
235 A person untruly representing himself to be the authorized agent of 
, . , . , , , another, and thereby inducing a third person to 

L,ab.l„yofpr«tnded,g«nt 

alleged employer does not ratify his acts to make compensation to the other 
in respect of any loss or damage which he has incurred by so dealing 

Notes — There is no distinction in principal bet veen the case of a man who re 
presents that he has authority from another when he has no authority whatever and 
th^ case ofa man who represents that he has certain authority from another when 
the authority is of another description 9 A L J 8 A bargain is lost in dealing 
with such an agent 160 P R 1882 In case of repudiation tne agent is personally 
liable 72 Ind Cas ton A person who borrows representing himself to be the agent 
IS bound to recoup the creditor if it turns out that he bad no such authority to borrow 
!2i Ind Cas i$3 


Person falsely contracting as 
agent not entitled to perfor 
mance 

account 


236 A person with whom a contract has 
been entered into m the character of agent is not 
entitled to require the performance of it if he was 
in reality acting, not as agent but on hts own 


Notes — A broker acting as principal without the knowledge of the party cannot 
~ ^ re the plaintiff his 

r or agent, he could 
he was not acting 
e a'lTO 17 C 449 , 

42 C 950 , 18 Q B D 708 , 39 C 802 , 13 Ind Cis 94=33; A 168 

237 When an agent his, without authority, done acts or incurred 
L.ah,l„yotpr,nc, pal inducing t" P=rsom on behalf of hie 

belief that agent's nnantho pnnnpal. the pcmcipa ij bound by such acts or 

rued acts were authorized obligations, if he has by hts words or conduct, 

induced such third penon> to believe that such 
lets and obligations were within the scope of the agent’s authority 
lllustrahons 


{a) A consigns goods to B for sale ind gives him instructions not to sell under 
a fixed price C, being gnorint of D s instructions enters into a contract with B to 
buy the goods it a price lower thin the reserved price A is bound by the contract 
(i) A entrusts B with negotiable instruments endorsed in blank B sells them to 
C in violation of pr vate orders from A The sale is good 

Notes — The rule that whenever one of iwo innocent parties must suffer by the 
act of 1 third person, he who has enabled such person to occas on the loss 


f 
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sustain It' mu»t be restricted to tins that the neglect must be in the transaction itself 
and be the proximate and direct cause that led to the loss complained of 6 C W 
N 429 Where agent has borrowed but principal refuses to ratify, then creditor 
can sue the latter to the extent to which the money was applied to pay his legal debts, 
as if principal himself had originally borrowed 122 Ind Cas A^^, 

238 Mjsrepiesenta'ions made, 01 frauds commtued, by agents acting in the 
__ , course of their business for their pnncipls, have 

t ^^6 ssmc efllcl OH agrccmcnts made by such agents 

bv a«m raircpiKentatlom or fraui tod been 

’ ^ made or committed by the principals ; but “isr^ 

presentations made or frauds committed, by agents, in matters, which da not fall 
within their authority, do not affect their principals 
JHuslrattons 

(a) A, being B’s agent for the sale of goods, induces C to buy them by a misre 

presentation which he was not autliorizcd by D to mahe The contract is • 

as betw een B and C, at the option of C . nn 

(b) A the captain of B’s ship signs bills ol lading without having receive on 

board the goods mentioned therein The bills oflading are void as between 

the pretended consignor 

Notes — There IS nothing in t\iis section to show that in order to 

principal I able the fraud must he comm lied for the benefit of the principal u 

enough i( the fraud IS committed by the agent m the course of his business lor me 
principal I t in matters falling wuhm the scope ofhis authority 50, C 2S®“**923 
Cal IS? 

CHAPTER XI * 


SCHEDULE— Enactments RBrsAi-BD 
Statutes 


No and year 
of Statute 

Title 

Extent of 
repeal 

Slat 29 Car 

An Act prevention of Frauds and perjuries 

Sections 

II , cap 3 + 

I 2 3.4 
and 17 

Stat II and 

To consol date and amend the law relating to 

Section 42 

12 Vict cap 

insolvent debtors in India 


Acts 


No and year of 
Act 

Title 

Extent of 
repeal 

Act XlII of 

1S40 

1 An Act for the amendment of the law regarding 
foctors, by emending to the territories of the , 
^ast mda Company m cases governed by 
law the provisions of the Stat 4 Geo 
c * altered and amended by the 

Stat 6 Geo IV Chap 94 

The whole 


* This chapter has been repealed by Act IX of 1032 

+ Short title ‘ The Statute ol Frauds"— See the Short Titles Act 1896 (59 and 60 
Vict c U) ” 

J The Indian Insolvency Act 1848 
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No and year of 
Act 

Title 

Extent of 
repeal 

Act XIV 

1840 

An Act for rendering a written memorandum 
necessary to the validity of certain promises 
and engagements by extending to the territories 
0! the East Irdia Company, m cases governed 
by English law,the provisions of the Stat 9 Geo 
IV , Chap 14 

The whole, 

Act XX of 

1844 

An Act to amend the law relating to Advances 
Bonafitie made to Agents entrusted with goods 
by extending to the territories of the East India 
Company, in cases governed by English law, 
the provisions of the Stat 5 &6Vict, c 39 as 
altered by this Act 

The whole 

Act XXI, of 
1848 

An Act for avoiding Wagers 

The whole 

ActV of 1866* 

An Act to provide a summary procedure on bills 
of exchange, and to amend in certain respects 
the commercial law of British India 

1 Sections 9 
' &. 10 

Act XV of 1866 

An Act to amend (he law of partnership in India 

The whole 

ActVm of 1867 

An Act CO amend the law relating to Horse rac 1 
mg in India 1 

The whole 


THE co-operative SOCIETIES ACT, 1912 f 
ACT NO n OF 1912 
Passed by Governor General in CoinciL 
Jiecetved tht assent of the G‘>vernor-Genttnl on the jst March, 

An Act to amend the Jaw relating to Co~operative Societies 

Whereas it is expedient further to facilitate the formation of Co operative 
Societies for the promotion of thrift and self help among agriculturists, artisans 
and persons of limited means, and for that purpose to amend the law, relating 
to Co operative Societies , It is hereby enacted as follows — 

Object of the Legislation —LcgisIaiKjo is caHed for not only in order fo /ty 
down the fundamental conditions which mast be observed but also wiih a vie^y to 
giving Co operative Societies a corporate existence without resort to ihe elaborate 

r , z' — A- t, . legislation should be confined 

efore been dravn so as todeal 
• • der lo be essential and us 

• I terms, a wide rule nuLitig 


♦Short title, '*The Policies of Insurance (Marine and Fire) Assignment Act, 
1866 —See the Indian Short Titles Act (\IV of 1897) 

4 Tins Act has been repealed in Us appliciium to Bombay by Bomba) Act Vtf of 
1925 10 Its application to Burma by Burma Act VI of 1927 
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power bcmi, teserve^l lo Local Governments so that wlnt ts left to be of the nature of 
an exDcniTicnt may be tried tn each province or part of province on such lines as seem 
to afford most promise of success — St^Ument and Objects oJRcssohs 


Defects of Co operative Sootetios 
applied to societies for •* - - - - 

ative Societies of other 

t 1 


Act of 1904-0 The Act of 1904 
r to Co-oper 

disinbuiion 
. ■ has led to 

id It is advisable that 
les should be evte 
Act as now revised 


(11) In the Actofigo4 Societies were classified according as they were Ur^” 

or • Rural" and the principle was Hid down that as a general rule rural 

should be of unlimited liability This basis for distinction ' ^ put 

because it presented a classification which has already been rcc „r jndia but 

in force in the initaiion of Co operative Credit Societies in certain pa i practice 

even at the time it was crincised as unsuitable by experts, ana t Societies 

been found artificial and inconvenient The real distinction * . jjj[ 

with limited and those with uniimiied liability and it is proposea Agricultural 
to maintain this distinction only while retaining the principle i a s 
Credit Society must as a general rule be with unlimited hbilily 

(ill) The act of 1904 did not contemplate that Societies with unlimited hbilhy 
should distribute profits It is still felt that such Societies do not represent i 
form of Co operation for agricultural communities but this fortn OT s ^ 
practice, been for some lime in existence m several provinces, ana so useful 

character though not of the orthodox type, are tecognited to be cap 
work Athough therefore it is not intended to give them undue ® 

It IS proposed to legalise iheir existence and 10 permit unlimited society, 
sanction of the Local Government 10 distribute profits 


(iv) A cardinal principle which 1$ observed in the organisation of Co-iyieraUV 
Societies m Europe IS the grouping of such Societies into unions and then financing 
by means of central Banks This stage of Cooperation has not been luuy 
realised or provided for in the Act of 1904 but such grouping of Societies Ms already 
been found possible in most provinces and it is now considered desirable to 
legalise the formation of Co operative Credit Societies of which the mensoers snail 
be other Co operat ve Cred t Son t\\z% —St tlernenls 0/ Objects ana Reasons 


Prehmtnary 


Short t.ilo ond O»t=o, , ‘ „ (i) The Act jniy be celled the Co opera 

tive Societies Act, t9i2 , and 
(?) It extends to the whole of British India 


Object of the Act — ^The object of the Co operative Societies Act is to encour 
age thrift, self help and cooperation among the agncuUunsts artisans and persons 
of limited means and it would be impossible to attain these objects if these people 
for the settlement of their disputes have necessarily to undergo all the troubles and 
worry of an extensive and protracted litigation Inlhecaseofa dispute between a socie 
ty and member the substitutional remedy provided under the rules in the shape of n 
reference to the Registrar must be availel of and the common law remedy by an 
action m a Civil Court roust by necessary application be deemed to have been taken 
away 71 Ind Cas 722 

Definitions ^ ^ unless there is -anything 

repugnant m the subject or context, — 

(o) 'bylaws means the registered bylaws for the time^being m force, 
and includes a registered amendment of the by hws 


(i) “committee ’ means the governing body of a registered society to 
whom the mamgemenl of its ifiitus is entrusted 
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(r) “member ’’ includes a person joining in the application for the registra 
tion of a society and a person admitted to membership after regis 
tration m accordance with the by hivs and any rules 
(d) “ofScer ’ includes a chairman, secretarj, treasurer, member of com 
mitee, or other person empowered under the rules or the by laws 
to gne directions in regard to the business of the society 
(<) “registered society” means a society registered or deemed to be regis- 
tered under this Act 

(J) “registar” means a person appointed to perform the duties of a Regisrtar 
of Co-operative Societies under this Act and 
(^) * rules’' means rules made under this Act 

Notes— The definitions of some of the terms are taken from the Friendly 
Societies Acts. 1896, and 1908 (56 5 . 60 ViCt c 25) 


ration 

3 The Locol Government may appoint a person to be Registrar of Co 

„ operative Societies for the Province or of any 

Kcgistrar portion of it, and may appoint persons to assist 

such Registrar, and ma>, by general or special order, confer on any such persons 
all or any of the powers of a Registrar under this Act 

Notes —In this section provision has been made for investing in persons, 
other than Registrars the power of a Registrar —f'r Slatement 0/ Objects and 
Hecuons 

4 Subject to the provisions hereinafter contained, a society which has as 

e . . . , its object the promotion of the economic inte 

,f="'d " of membes in accorckncs with CO 

operative principles, or a society established 
with the object of facilitating the operations of such a society, may be registered 
under this Act with or without limited liability 

Provided that unless the Local Government by general or special order 
otherwise directs— 

(1^ the liability of a society of which a member is a registered society 
shall be limited , 

(2) the liability of a society of which the object is the creation of funds 
to be lent to its members, and of which the majority of the members 
are agriculturists, and of which no member is a registered society, 
shall be unlimited 

Notes — Under the Indian Companies Act t foreign corporation cannot be 
registered Dulkeley \ Schutt, L R 3C P 764 Bxteman v Service (1881) A 
C 386 

Restrictions on interest of 5 Where the liability of the members of 

member of society wiih limiicd a society IS limited by shares, no member other 
liabiliiy nnd a share capital than a registered society shall — 

(rj) hold more than such portion of the share capital of the society, sub- 
ject to a maximum of one fifth as may be prescribed by the 
rules , or 

(^) have or claim any interest in the shares of the soaety exceeding one 
thousand rupees 

6 ( 1 ) No society, other than a society of which a member is a registered 

r, , . r society, shall be registered under this Act 

on I ions 0 reg 1 whicJj does not consut of at least ten persons 
above the age of eighteen years and, where 'he obj-ct of the society is the crea 
tion of funtS to be lent to its members, unles> such perom — 

(a) reside in the same town or village or in th® same gioup of >iU 
ages, or, 

C.C. H Vol 1 — i6t 
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(i) sa\c where the Registrar otherwise directs, arc members of the same 
tribe, class, caste or occupation 

( 2 ) The word ‘ limited ' shall be the last word m the name of every society 
with limited liability tcgistcrcd under this Act 

Notes —In this section provision is made lo mamiain the existing restrictions 
as to residence or class obligatory before registration in the case of Credit Societies 
and to render the existence often members obh^atory before registration m the case 
of all kinds of Cooperatne Societies oilier than those, all the members ol^icn 
arc themselves registered Societies The Registrar is further given the ^ 
decision as to ahe residence qualifications and lo place persons of the oi.wj 

lion on the same footing as persons of the same tribe or class — J 
and Reatons 

7 When any question arises whether for the purposes of this Act ® 

„ , _ , isan agriculturist or a non agriculturist, 

Power of Registrar to de ^.er any person « o resident m a town or village or 

cdt cer[i,n quesi.ons o^f «lhsej, or rActher two or more vrllagK 

shall be considered to from a group, or whether any 
any particular tribe, class caste or occupation, the question shall be 
by the Registrar, whose decision shall be final 

Notes— In these matters the decisions of ihe Registrar is final and on »uit les 
in a civil court against his decision 

, , , „ 8 (0 For purposes of registration an 

Applrattort for Re^rJ/re ,pp,,c,„oV,o „g„{er shall he ma* fo 
Registrar 

(a) The application shall be signed— 

(n) in the case of a society of which no member is a registered soceity, 
by at least ten persons qualified in accordance with the require 
ments of section 6, sub-section (i) , and 
{i) in the case of a society of which a member is a registered society, by 
a duly authorised person on behalf of every such registered society, 
and where all the roemb'rs of the society ate not registered 
societies by ten other members, or, when there are less than ten 
other members by all of them 

Cs) The application shall be accompanied by a copy of the proposed by 
laws of the society and the persons by whom or on whose behalf such applica 
tion IS made shall furnish such information in regard to the society as the 
Registrar may require 

section correspt>nds to section 9 of tho Raondly Societies 

9 If the Registrar is satisfied that a society has complied with the pro 

Rcgistratiw visions of this Act and the rules and that its 

or to the roles, he ma,, if he th^S^slrthen'ocre"^ an“SVfaws“ 

Rt^-<rars cemficale of 

10 A certificate of registration signed by the Registrar shall be con- 
Evidence of registration elusive evidence that the society therein men 

tha,the,eg,s.rationo(,hesoci=rbsstee„"l^nSeT'‘' 

.h,„Kf.h;'"ce^.e Sral. Vec?™" 

tion.amonf^t which is the subscription of a memorandum of association by^some 
persons and that u is conclusive that all previous requisition have been complied 
t,VUh See also (1897) A C *2 , Ptefs Case, (i86y) 2 Ch 6 ?^ 
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1 1 . (i^ No amendment of the by laTO of a registered society shall be valid 
An,enamtnt of the bj la»s '"Sislejed under this 

Of a rentstered society purpose a copy of the amendment 

shall be forwarded to the Registrar 

(2) If the Registrar is satisfied that any amendment of the by laws ts not 
contrary to this Act or to the rules, he may, if he thinks fit, register the 
amendment 

(3) When the Registrar registers an amendment of the by laws of a registered 
society, he shall issue to the society, a copy of the amendment certified by 
him, which shall be conclusive evidence that the same is duly registered 

Notes — By this section it is provided that no amendment of a rule shall be valid 
Until It has been registered In connection with a simihr provision in the English 
Fnendly Societies Act, in BaiUy v Townrow (1814) 4 Camp 5, Lord EUcnborought 
observed : “The section which permits an alteration of rules, provides that such 
alteration should be subject to the review of the justices and sh^ll have no force or 
effect until confirmed by them • So where the altered rules were never enrolled, 
the rules as altered cannot legally be acted upon R v Godoiphm, 8 A & E 388, 
see also /? v Cotton 15 Q 11 569, Meredith v Wiittngham i C B N S 216, 
Demhuntv Clarkson, 2 "El & Bl 194 , Smith v GaIleway,{\Zi)%) i Q B 71 


Rights and habihttes of snemhers, 

12 No member of a registered society shall exercise the rights of 3 
, . . member unless or until he has made such pay 

“ent to the society is respect of membership 
® ^ ^ or acquired such interest m the society, as may 

be prescribed by the rules or by laws 

18 (r) Where the liability of the members of a registered society 

. IS not limited by shares, each member shall 

Votes of members notwithstanding the amount of his interest in 

the capital, have one vote only as a member in the affairs of the society 

(a) Where the liability of the members of a registered society is limited 
by shares, each member shall have as many votes as may be prescribed by the 
laws 

(3) A registered society which has invested any part of its funds in the 
shares of any other registered society may appoint as its proxy, for the purpose 
of voting in the affairs of such other registered society, any one of its members 


Notes — lit the absence of any regulations 1. _ _i- .t. 

vote only whether on a show of hands or at a poll 
of a member's right to vote at a general meeting 
A shareholder s vole is a right of property which he 

propriety or impropriety of the motive is immaterial Penders Lushington, Ibid 
Pr/;rt<i there IS no right to vote by prosy for the common law does not recog 
nue any such mode of voting But where such power is given by the Aci or by ihe 
law a vote by proxy is allowed — Vide P timers Company Law p 172 


14 (i) The transfer or charge of the share or interest of a member in 

^ . t the capital of 1 registered society, shall be subject 

Restrictions on transfer of ^00^,1,005 as to maximum holding as 

may be prescribed by this Act or by the rules 


share or interest 


(3) In case of society registered with unlimited liability a member shall not 
transfer any share held by him or his interest in the capital of the society or 
any part thereof unless— 

a) be has held such share or interest for not less than one year , and 
(i) the transfer or charge is made to the society or to a member of the 
society. 


Notes.— In Bennett v (1899) 1 Q B C A m connection with the Friendly 

Societies Act 1875 Vaughan fVi/litms L. / said "In this case the quesUou 
really raised is whether or not a policy issued b> a Fnend 1 > Society goaerned by the 
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(i) si\c where ihe llcgislrir otherwise directs, w members of the same 
tribe, chts, caste or occupation 

( 2 ) The word ‘ limited’ shall be the last word in the name of every society 
with limited liability registered under this Act 

Notes— In this section provision is made lo mamiain the existing re^ncijons 
as to residence ore- • case of Credit Societies 

and to render the f'^S^siration m the «« 

ofalUmdi of Co members 

are ihcmscUcs rc;i ^rcupa 

decision as toahe residence qualifications and to place P®fs®ns ol the M ^ 

iion on the same foolintj as persons of the same tribe or class— or / j 

and Rtasont 

7 When any question arises whether for the purposes of this Act 

Power of Registrar to de 
cide certain questions 

shall be considered to from a group, or whether any 
any particular tribe, class caste or occupation, the question shall 
by the Registrar, whoae decision shall be hnal 

Notes— In these mailers ihe decisions of the Registrar ts final and oc suit ‘CS 
in a civil court against his decision 

, , , „ 8 (0 For purpose* “f *'8'“'’';™,?" 

Applieal.on for Regisira appi,„uoVlo regmer shsU be made to the 

Registrar 

(a) The application shall be signed — 

(<i) in the case of a society of which no member is a registered soceit^ 
by at least ten persons qualified lo accordance wuh the requite* 
ments of section 6, sub-section (t) , and 
(6) m the case of a society of which a member is a registered society, by 
a duly authorised person on behalf of every such registered society, 
and where nil the memb<.rs of the society are not registered 
societies by ten other members, or, when there are less than ten 
other members by all of them 

{i'i The application shall be 'iccompanied by a copy of the proposed by 
laws of the society and the persons by whom or on whose behalf such appRca 
tion is made shall furnish such information in regard to the society as the 
Registrar may requite 

w ^ n? x'aa -rnencfly Societies 

9 If the Registrar IS satisfied that a society ha* complied with the pro 

Registration -visions of this \ct and the rules and that its 

or CO .he rules, he uraj, .f he .hSM^rKraoe^”' 

10 A certificate of tegislption signed by the Registrar shall be con 

Evidence of registration elusive evidence that the society therein men 

- r t *‘Oned IS duly registered unless it is oroved 

that the registration of the society has been cancelled 

'' . ,* I~R 2 HL 323 Zord CMmtford said "I 

recarrence to pnor matters essential to registra 
ation of a memorandum of association by some 
hat all previous requisition have been complied 
‘ ■ . 'tff Case, (1867) 2 Ch 674 
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1 1. (i^ No amendment of the by laws of a registered society shall be valid 

.V- u t the same has been registered under this 

Amendment of the by laws “r.t. ^ 

of a registered society purpose a copy of the amendment 

shall be forwarded to the Registrar 

(a) If the Registrar is satisfied that any amendment of the by laws is not 
contrary to this Act or to the rules, he may, if he thinks fit, register the 
amendment 

(3) When the Registrar registers an amendment of the by laws of a registered 
society, he shall issue to the society a copy of the amendment certified by 
him, which shall be conclusive evidence that the same is duly registered 

■KT^i - Tl 1 . J J l. _ e ^ Jjg valid 

Sion in ihe English 
j Lord Eltcnboroughy 

• es, provides that such 

’ » ij« , « ft- 1 have no force or 

• lies were never enrolled, 

■ dolphin 8 A & E 388 , 

ham 1 C B N S 216 , 

Dewhuritv Clarkson 3 E! & B1 194, Smith v Galleway {1898) i Q B 71 
Rights and habihttes of members 

12 No member of a registered society shall exercise the rights of a 

, member unless or until he has made such pay 

Society IS rcspect of membership 
® or acquired such interest m the society as may 

be prescribed by the rules or by laws 

13 (i) Where the liability of the members of a registered society 

. IS not hunted by shares each member shall 

Votes of members notwithstanding the amount of his interest in 

the capital, have one vote only as a member in the affairs of the society 

(a) Where the liability of the members of a registered society is limited 
by shares, each member shall have as many votes as may be prescribed by the 
by laws 

(3) A registered society which has invested any part of its funds in the 
shares of any other registered society may appoint as its proxy, for the purpose 
of voting in the affairs of such other registered society, any one of its members 

Notes — In the absence of any regulations *■ *■ •- 

vote only whether on a show of hands or at a poU 

of a member’s right to voie at a general meeting • 

A shareholder s vole is a right of property which he 

propriety or impropriety of the mocive is >mcnatenal Ptnderv LusAington I 6 td 
Priwa/ar/e, there IS no right to vote by pro^y for the common law does not recog 
niie any such mode of voting B il where such power is given by the Act or by the 
law a vote by proxy is allowed — Vide Pilmers Company Law p 172 

14 (1) The transfer or charge of the share or interest of a member m 

, - the capital of a registered society shall be subject 

Restrictions on transfer of conditions as to maximum holding as 

share or m 1 ^ prescribed by this Act or by the rules 

(2) In case of society registered with unlimited liability a member shall not 
transfer any share held by him or his interest in the capital of the society or 
any part thereof unless — 

a) he has held such share or interest for not less than one jear , and 
(i) the transfer or charge is made to the society or to a member of the 
society. 

Notes —In Bennett v Slater, (1899) 1 Q B C A in conneciion w ith the Friendly 
Societies Act 1875 Vaughan IVtlhims U f sad “In ihis case the Question 
really raised is whether or not a policy issued bj a Friendly Society governca by 
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Aclofi875 IS or IS not assignable, ind I hive come lo the conclusion thil it •* 
assignable Where a policy is laben out for a sum of moaey which is payable to 
the member who takes out the pohej, or his personal representatne by virtue of the 
contract entcrccl into no one wiH tleny (or a moment ibal such a sum of money 
IS part of the property of tie member or the estate of the deceased 
member, as the case may be, therefore we must find something in the Act of 
in the rules of the society which prevents this particular property having 
nary incident of properij Now u is ’ - ’ ‘ t . « ♦ "it 

whatsoever 10 either Act of Parliament o 
moneys pajable under this policy or t 
therefore, the policy is not ass gnable urn 

of the statute * So there must be some restriction as regards transfer in the sect 


Duties of registered societies 

is Eyery registered society shall have an addrc>s registered in 

^ dance Kith the inlM 1 “ ".“'‘"''/m 

Address ol soc.clies communicnions niiy be rent, and shall send 

the Registrar notice of every change thereof 

Notes— This section corresponds 10 section 72 of the 

The registered office need not b* 'ind \e y commonly is not, m the exclusive 
pationofthe company, and no part of ihe company* bus ness need be came 
there— f p 89 

16 Every registered society shall keep a copy of this Act 

,3r.as*'.;ss SSSSSSH- 

Notes —The right of inspeciion inchid s a right to make extracts 
Dastrs&Co 38 Ch D O’ Nelson v An^to Aneriem Land Agency (toW * 

130 In seeking an inspectio i a share holder need not assign any reason tiOiKsna 
v Die^son 37 Ch D Palmer s Companr Law j> 222 

17 (1) The Registrar shall audit or cause to be audited by some person 

authorised by him by genenl or special order in 
Audit writing in this behalf the accounts of every regts 

tered society once at least in every year 

(2) The audit under sub section (f) shall inclule an examination of over 
due debts if any and a valuation of the assets and I abilities of the society 
(y) The Registrar, the CoHectox ot any person authorized by general or 
special order in writing in this behalf by the Registrar shall at all times have 

and every 

transactions 

require 

Notes — This claim gives the Rer'sn'ar ~ j j 

e previous provis ons that no c 
tatement of Objects and Peasons 
true financial pos tion of the com 

'n'" IS h= 10 ascenam ihe posi 

pie answer is By examtn np tie hooks of the company But he ^es 
to 7 .?^ doing this wiilio It enqury and wiihout tak ng any trouble 

to see that the books themselves show the comj any s true position (1896) 2 Ch 284 


Privileges of regts/etd societies 

18 The registration of a society shall renJer It a body corporate by the 

Societies lo be bod cs "“”>0 under which a is registered, with 
corpctait l>erpetual successio v and a common seal, and 

with power to hold j roperty, to enter into 
contracts to institute and defend suits and other legal proceedings and 
to do all things necessary for the purposes of ns constitution 
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Notes —The Chairman of a Co operative Credit Society has no right to institute 
a sun against a member of the society under the Co operative Cre lit Soc eties Act 
m his own name The suit should be one by the society under s 6 cl 3 ol Act X 
of 1904 A suit m the name of the chairman must fail 10 Ind Cas S7o A society 
can bring a suit for defamation In^///v Htrl Davtes (1882) 21 Ch D 79^, Kay / 
said “ 1 have no doubt whatever about it It seems to me that it is perfectly 
settled that anv libel which is calculated to injure another man in his trade 
or a trading company will be restrained by injunction and although there has 
been, it is said no reported case which applies that law an 1 practice to a 
Friendly Society or Joint StoeV Company, I have not least doubt that it is as 
applicable to the case of a Friendly Society or Joint Stoi,k Company as it is to 
j-1 1.J1I. least knowledge of what goes on 

Court of justice must be perfectly 
report and to false statements than 
Company and if a libel against an 
■ business can be and ought to be 

■ fortiori that a 1 bel likely to injure 

•strained by mjuction The effect 
of registering a society IS to render It a body corporate The remedy of a creditor 
m sections 36 and 39 and the exception right of Government under s 44 to have 
direct recourse against the members demonstrates the general rule to be contrary 
12 Pat L T 619-A I R 1931 Part 331 (F B) 


19 Subject to any prior claim of the Government m respect of land 
x,„„. ... revenue or any mon \ recoverable as land revenue 

Prior claim of society ^ Undlotd m respect of rent or any 

money recoverable as rent a registered society shall be entitled m priority to 
other creditors to enforce any outstanding demand due to the society from a 
member or post member — 


(0) in respect of the supply of seed or manure or of the loan of money 
for tbe purchase of seed or manure— upon the crops or other 
agricultural produce of such member or person at any time within 
eighteen months from the date of such supply or loan , 

(^) in respect of tbe supply of cattle, fodder for cattlr*, agricultural or 
industrial implements or machinery* or raw materials for manu 
factute, or of the loan of money for the purchase of any of the 
foregoing things— upon any such things so supplied, or purchased 
in whole or in part from any such loan, or on any articles manu 
factured from raw materials so supplied 01 purchased 


Notea — This section extends from one year to 18 months the term of hen on 


20 A registered society shall have a charge upon the share or interest 
Charge and SCI oirmrespcc, 5 ', a°" ‘■'POSIB of a raembsc 
of shares or .merest of and upon any dividend tonus 

Toember profits payable to a member or past member 

in respect of any debt due from such member or 
past member to the society, and may s“t off any sura credited orpayablt to a 
member or past member m or towards payment of any such debt 
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Notes — By in applic\tion mi le under section 73 of the Code of Civil Proce* 
dure 1 rcgisterel Cioperitnc Soc ety cannot enforce its prior claim within the 
meining of secimn 19 as igii ist ijulginent creditor at whose instance property is 
going to be sold if they have no decree or charge under Section 20 of this Act 
Other remedies may still be open to such society 18 C W N lUO Solong as a 
Cooperative Society is carrying on business it cannot be held to be preclud'*d from 
exercising the rij,ht of set ofT mentioned in this section Jn re Givaj/try Gvfeitky'f 
htduslrial an i Proiident So'tetyt Omy \. Afa>^an,{\go\) z K B 477 

21 Subjee^ to the proMsions of Section 20, the share or interest ofa 

o, ^ member in the capital of a registered society 

shall not be liable attachment or sale under 
to attachment any decree ot order of a Court of 

respect of any debt or Iiabtlity incurred by such member, and neither tti 
Official Assignee under the Pfesidenc)*toirns Insohency Act, * not 

Receiver under the Provincial Insolvency Act, t i9o7 shall be entitled 0 
liave any clatm on such share or interest 

22 (1) On the death of a member a registered society may transfer the 

^ . , , share Of interest of the deceased member to tn 

ofmembL ' P«son nominated m accordance with the rules 

made m this behalf or, if there is no peKon 

nominated, to such person as may appear to Che committee to be th* bo* 

legal representative of the deceased member, or pay to such nominee, heir 0 
legal representative, as ilie case may be, a sum representing ® . 

member’s share or interest, as ascertained in accordance with the ruie 
by laws • 

Provided that — . 

(») in the case of a society with unlimited liability, such nominee, 
heir or legal representa ive, as the case may be, may requir 
payment by the society of the value of the share or intwest ot 
the deceased member ascertained as aforesaid , 

('ll) in the case of a society with limited liability, the society shall 
transfer the share or interest of the deceased member to such 
nominee heir or legal reprAsentalive, as the case may b*, being 
qualified in accordance wuh ihe rules and by laws for membership 
of the society or on his application within one month of the 
death of the deceased member to any person specified in the 
application who is so qualified 

(2) A registered society niay pay all other moneys due to the deceased 
member from ihe society to such nominee, heir or legal representaltve, as the 
case may be 

(3) All transfers and payments made by a registered society in accor 
dance with the provisions of this section shall be valid and effectual against 
any demand made upon the soerty by any other person 

Notea -According to s 58 of the Enghsh Friendly Societies Act, 1896 in default 
a raernber, a society may dismbwe any sum not exceeding one 
hundred pounds on his death intestate, without letters of administration amongst 

> (or in an indnstnai and pro- 
evidence as they may deem 

corninittee todmnbute the property ,s entirely discretionary, 
rn / exercse their discretion Esend v 

Todmorden Co operative Society (1896} i Q B 461 

23 . The liability of a past member for the debts of a registered society 
Liability of past member existed at the time when he ceased to 

, , , he a member sbaK continue for period of two 

years from the date of his ceasing to be a member 


+ Act in of 1907 
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24 The estate of a deceased member shall be liable for a period of one 
- , , , . , year from the time of his decease for the debts 

Liability of the estates of qj registered society as they existed at the 

time of his decease 


deceased members 


Notes — Section 24 cannot be called to aid except in liquidation proceed ngs 
under this section 84 Ind Cas 964 The prOMSions of ihis section are only 
operative if there has been liquioation of the registered society under section 42 of 
the Act h IS not open to a judgment debtor to call in aid the provisions of s 24 as 
an answer to the claim of the decree holder to execute ihe decree 40 C L J 254 


25. Any register or list of members or shares kept by any registered 
Registtrofmcmbtrs sociely shall b. evidence of any of 

the following particulars entered therein — 

(fl) the dale at winch the name of any person was entered in such 
register or list as a member , 

(£) the date at which any such person ceased to be a member 


Notes — This section is based on provisions in the English Industrial and 
Provident Societies Act It makes the register of members /r/wn /<7f« evdence of 
the date of commencement and cessation of membership Statement of Objects and 
Reasons 


26 A copy of my entry in a book of a registered society regularly kept 
Prftrtf nr*.,..,-, .... . m the course of business, shall, if certified in 

books societies gy^l^ ^janner as may be prescribed by the rules, 

be received, in any suit or legal proceeding as 
evidence of the existence of such entry and shall be admitled of 
the matters transactions and accounts therein recorded in every case where 
and to the same extent as the original entry itself is admissible 

Notes— Th s section 1$ also based on provisions m the English Industrial and 
Provident Societies Act It provides for proof of entries in the books ofa legistered 
society 


Exemption from compulsory 
registration of instruments 
relating to shares and deben 
tures of registered society 


27 Nothing m section 17 , subsection (r) 
clauses (^) and (r) of the Indian Registration 
Act,* i9o8, shall apply to— 


(1) any intrumeni relating to ’hares in a registered society, notwith- 
standing that the assets of such society consist in whole or in part 
of immovable property , 01 

(2) any debenture ismed by any such society and not creating declaring, 
assigning limiting or extinguishing any right, title or interest to or 
in immovable property except in so far as it entitles the holder to 
the security afforded by a registered instrument whereby the 
society has mortgaged, conveyed or otherwise transferred the whole 
or part of its immovable property or any interest therein to trustees 
upon trust for the benefit of the holders of such debentures , or 

(3) endorsement upon or transfer of any debenture issued by any 
such society 

Notes — Various facilictes are given »n this Act to encourage Co-operative 
Societies 


Power to exempt from 
income tax, stamp-duty and 
registration fees 


28 ft) The Governor General in Coun 
cil, notification in the Gazette of Indu may, 
in the case of any registered society or class of 
registered society remit — 
the mcomo tax payable in rcsoect of th“ profits of the society or of the 
dividends or other payments receued by the memb-rs of the 
society on account of profits , 


Act XVI of 190S 
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"(2) The local Government by notification m the local official Gazette, 
may, m the case of any re^'istered society or class of registered society, remit— 
(rt) the stamp duty svith which, nnder any law for the time being in force, 
instruments executed by or on behalf of a registered society or by 
an officer or member and relating to the business of such society, 
or any class of such instruments, are respectively charjjeable, and, 
( 4 ) any fee payable under the law of registration for the time being m 
force’’.* 

Notes— By s 33 of the Friendly Soc cues Acl, 1S96, societies registered under 

that act are entitled lo ccrliin exemption from stamp duty , see also 

/' riendljf Soctet} L R 5 Ex 78 


Property and funds oj registered societies 

29 (i) A registeied society shill not 

Rcsir, cions on loins than a member 

Provided that with the generj! or special sanction of the Registrar, a 
registered society may make loans to another registered society 

(2) Save with the sanction of the Registrar, a society with unlimited 
liability shall not lend money on the security of movable-property 

(3) The Local Goverment may, by general or special order, prohibit or 
restrict the lending of money on mortgage of immovable property by any 
registered society or class of registered societies 

Notes —A by law of a Co operative society to the effect that the society 
sell goods on credit to a non member cinoot have ihe force of law but can ne 
5 J •>—«“--* leaded m defence by vendee 

balance standing against him 
• » by Soc ety 10 advance monies 

f money paid it can recover 
Cas 9S 

30 A registered society shall receive deposits and loans from persons who 
„ . are not members only to such extent and under 

Restnciions on borrowing conditions as may be prescribed by the rules 

or by laws 

Notes ^By this sect on n is made clear that a registered soc eiy is not preci 
uded from receiving depos ts from noi m mbers S/t/e nenl of Objects and Rezsons 

31 . Save as provided m sections e 9 and 30, the transactions of a registered 
Restrict ons on o her transac society with persons other than members shall 
lions with non members ^ subject to such prohibitions and restrictions 

11 any, as the Local Government may, by rules,’ 
prescribe s > 

Investment of funds 32 (i) A registered society may invest 

- or deposit its funds — 

(a) m the Government Savings Bank, or 

(8).nanyonh=,Kur.t'e,spe«6ed.a,ect,o„ of the Ind.en Trust, 

M "'“"r frittered soctety, or 

for th.r pu^pos/b^SSar" 

(e) in any other mode permitted by the'rules 

Act* whldi"’'wo"uTd' hire Seu'^’vlhd foe Mtaniencement of this 
ratiSed and confirmed “ ' “ 


•The -voids -iih.a qnomioas ha, c been msened by Act 38 of 19-0 
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Notes — This clause alIoi\s registered societies to invest m good securities and 
validates imesimenis made prior to the amendment of the law now incorporated in 
th s section — St\iemcnt o} Objects and Reasons 

, i . i 38 No part of the funds of a registered 

Funds not to he divided by society shall be divided by way of bonus or divi 
wa> 0 pront Qj otherwise among its members • 

Provided that after at least one fourth of the net profits in any year have 
been carried to a reserve fund, payments from the remainder of such profits 
and from any profits of past years available for distribution may be made 
among the members to such extent and under such conditions as may be pres- 
cribed by the rules or by laws • 

Provided also that in the case of a society with unlimited liability no 
distribution of profits shall be made without the general or special order of the 
Local Government in this behalf 


Notes — \fier keeping a reserve of 25 p c of the profit the remainder may be 
distnbmed among the members in accordance with the rule of the society 

34. Any registered society may, with the sanction of the Registrar, after 
rnn.Mi...,,..- ... . . one fourth of the net profits in any year has 

purpose * charitable earned to a reserve fund, contribute an 

amount not exceeding ten per cent of the 
Kmainmg net profits, to any charitable purpose, as defined in section 2 of the 
Charitable Endowments Act, 1800 

Notes — ^Tbis p ovision tllowiog contributions to chanties 15 new — Statement Oj 
Objects and Reasons 


InSpeUton of offatrs 

35 (t) the Registrar may of his own motion, and shall on the request 

Inau rv bv Remstrar Collector, or on the application of a 

" ^ ^ ^ majority of the committee, or of not less than 

one third of the members hold an inquiry or direct some person authorized by 
him by order in writing in this behalf to hold an inquiry into the constitution, 
working and financial condition of a registered society 

(i) All officers and members of the society shall furnish such information 
in regard to the affairs of the society as the registrar of the person authorized 
by the Registrar may require 

Notes — Tins section -illowi 1 registrar to cond ict an enquiry by deputy — Slate 
vient cf QbiaUs. and Reasons 


36 (1) the Registrar shall, on the application of a creditor of a 

, r , , , registered society, inspect or direct some person 

Inspection of books of in authorized by him by order m writing in this 
debted society behalf to inspect the books of the society 

Provided tint — 


(n) the applicant satisfies the Registrar that the debt is a sum then due. 
and that he has demanded payment thereof and has not received 
satisfaction within a reasonable time , and 
{p) the applicant deposits with the Registrar such sum as security for the 
costs of the proposed inspection as the Registrar may require 
(a) The Registrar shall cororounicite the results of any such inspection to 
the creditor 


Notes — This provision of allosmij a creditor to require an inspeaion js new 
It 13 based on a similar provision in the Companies Act— 1;* .y/j/cOT/n/iyCJi/rf/x 
and Reasons 

C. C. H. Vol I— i6a 
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“(2) The local Governmcni by notification in the local official Gazette, 
may, in the case of any registered society or class of registered society, remit— 
(rt) the stamp duty i\ith which, under any law for the time being m force, 
instruments executed by or on behalf of a registered society or by 
an officer or member and relating to the business of such society, 
or any class of such instruments, are respectively chargeable, and, 
( 4 ) any fee payable under the law of registration for the time being m 
force’’.*’ 

Notes— By s 33 of the Friendlj SocetiesAci, 1896, societies registered under 
that act are eniuled to certam exemption from stamp duty , see also 
friendly Society , L R 5 Ex 78 


Property and funds oj registered societies 

, 29 . fi^ A registered society shall not 

Resiricions on loans „ member ■ 

Provided that, with the generjl or special sanction of the Registrar, a 
registered society may make loans to another registered society 

(a) Save with the sanction of the Registrar, a society with unlimited 
liability shall not lend money on the security of movable-property 

(3) The Local Goverment may, by genera! or special order, prohibit or 
restrict the lending of money on mortgage of immovable property by any 
registered society or class of registered societies 

Notes —A by law of a Co-operative society to the effect that the society shall not 
sell goods on credit to a non member cannot have the force of law but can be 
' leaded in defence by vendee 

balance standing against him 
by Society lo advance monies 
r money paid it can recover 
Cas 95 

30 A tegisCcred society shall receive deposits and loans from persons who 

n...., ,,.1. ■“'® not members only to such extent and under 

^ such conditions as may be prescribed by the rules 
or by laws 

Notes — Ily this section ii «s made clear ihat a registered society is not nrecl 

uded from receiving deposits from no \ ra.oibers Statement of Objects and Reckons 
31 . Save as provided m sections 29 and 30, Ihe tiansaclions of a registered 

society With nprenne .aH-vv. .u. . 


Hesirict . ... 
tions with non m 


...V. cransactions of a resistered 

Ollier iransac bc's^breS 111 shall 

reslr.ctrons, 

preSe < 5 “vernn.em nray, by rules, 


Investment of funds 


M I" Savings Bank, or 

- of ‘he Indian Trns.s 

Cd) with any%^ank’o°VerLlf of any other registered society, or 
for this purpose by the RegSiar" 
in any other mode permitted by ihe'rules 

Act which Vould have* Sen^*’v°3hd commencement of this 
ratified and confirmed hereby 


^The words withm quotiuons baxe hern inserted by Act 38 of 1920 
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Notes’— This danse allows registered societies lo invest in good securities and 
validates investments made prior to the amendment of the law now incorporated m 
th's section —Sljfmenl ol Objectx and Reasons 

33 No part of the funds of a registered 
Funds not to be divided by society shall be divided by wayofbonusor dm 
v\a> 01 profit otherwise 'tmong its members • 

Provided that after at least one fourth of the net profiis in any year have 
been earned to a reserve fund, payments from the remainder ol such profits 
and from any profits of past years available for distribution may be made 
among the members to such extent and under such conditions as may be pres 
cribed by the rules or by laws • 

Provided also that in the case of a society with unlimited liability no 
distribution of profits shall be made without the general or special order of the 
Local Government in this behalf 


Notes— \ftcr keeping 1 reserve of 2$ p c of the profit the remainder may be 
distributed among the members in accordance with the rule of the society 

34. Any registered society may, with the sanction of the Registrar, after 

. . . , one fourth of the net profits jn any year has 

putposi^ charitable earned to a reserve fund, contribute an 

amount not exceeding ten per cent of the 
remaining net profits, to any charitable purpose, as defined in section s of the 
Charitable Endowments Act, i8oo 

Notes —This provision tllowi ng contributions to chanties is Mw—S/alem/nt of 
Objects and Reasons 


Inspection of affairs 

35 (i) The Registrar may of his own motion and shall on the request 

tnr,,, ^^0 Collectot, ot Oil ths apnhcauon of a 

Inqu ryby Regisirar majority of the committee, or of not less than 

one third of the members hold an inquiry or direct some person authorized by 
him by order in writing in this behalf to hold an inquiry into the constitution, 
working and financial condition of a registered society 

(i) All officers and members of the society shall furnish such information 
in regard to the affairs of the society as the registrar of the person authorized 
by the Registrar may require 


Notes — This section vIIowj ; 
ment of Objects ani Reasons 


;gi? nr lo conduct an enquiry by deputy — State 


36 (i) rhe Registrar shall, on the application of a creditor of a 

. , , , , registered society, inspect or direct some person 

Inspection of books of in authorized by him by order m writing in this 
debtea society behalf to inspect the books of the society ^ 

Provided that— 

(u) the applicant satisfies the Registrar that the debt is a sum then due, 
and that he has demanded payment thereof and has not received 
satisfaction within a reasonable time , aud 
{b') the applicant deposits with the Registrar such sum as security for the 
costs of the proposed inspection as the Registrar may require 
(2) The Registrar shall commumcate the rtsulis of any such inspection lo 
the creditor 


Notes— This provision of allowing a creditor to require an inspection is new 
It IS based on a similar provision m the Companies Act— tirff 
and Reasons 

C.C. H. Vol 1—162 
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" (2) The local Government by notification m the local official Gazette, 
may, in the case of any registered society or class of registered society, remit—* 
(rt) the stamp duty with which, under any law for the time being in force, 
instruments executed by or on behalf of a registered societyor by 
an officer or member and relating to the business of such society, 
or any class of such instruments, are respectively chargeable, and, 

(i) any fee payable under the law of registration for the time being m 
force’’ ^ 

Notes— By s 33 of the Friendl) Soc cues Act, 1896, societies registered under 
that act are entitled to certain exemption from stamp duty , see also A’f';**/ 
rnindlj Society. L R 5 Ex 78 


Property and funds oj registered societies 

R=s,r,cto„s on loans 28 (0 A registtied society shsll not 

make a loan to an> person other than a member 
Provided that with the generjl or special sanction of the Registrar, fl 
registered society may make loans to another registered society 

(2) Save with the sanction of the Registrar, a society with unlimited 
liability shall not lend money on the security of movable-property. 

(3) The Local Goverment may, by general or special order, prohibit or 
restrict the lending of money on mortgage of immovable property by any 
registered society or class of registered societies 

Notes —A by law of a Co-operauve society to the effect that the society shall not 
sell goods on credit to a non member caooot have the force of law out can be 

leaded m defence by vendee 
balance standing against him 
— <*iv 10 advance monies 
two monttjs /“Hn recover 

order cancelling the registration of a society, the order shall take ei»et» 
on the expiry of that period , ^ 

( 4 ) Where an appeal is presented within two months the order snail not 

take effect until it is confirmed by the appellate authority . , u m u 

( 5 ) The "luthority to which appeals under this section shall lie shall be the 
Local Government 

I Piovided that the Local Government may, by notiQcation m the local official 
• Gazette, direct that appeals shall lie to such Revenue — authority as may be 
specified in the notification 

Notes— This section makes provision for the dissolution of a Co operative Society 
The procedure to be adopted before dissolution m also very simple ^ 

40 Where it is a condition of the registration of a society that it should 
Cancellation of registration of least ten members, the registrar may, 

of society ^ order m writing, cancel the registration of the 

^ P^'^^sd to his satisfaction 

that the number of the members has been reduced to less than ten 

Notes —The term member docs not include past members or renresentatives of 
deceased members or trustees of bankrupt members (?895) i^h elf ‘ 

Effect of cancellation of registration of a society M 

registration ranceiied, the society shall cease to exist as a 

. ns of section 

{b) m ine case ot cancellation in accordance with the provisions of section 
40, from the date of the order 

Notes By registration a soc eiy acquires Us corporate character and when the 
registration is cancelled ils corporate character goes with it also 
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42 (i) Where the registration of a society is cancelled under section 39, 

, or section 40, the Registrar may appoint a 

in mg up competent person to be liquidator of the society. 

(») A liquidator appointed under sub section (i) shall have power — 

(a) to institute and defend suits and other legal proceedings on behalf of 
the society by his name of office 

(^) to determine the contribution to be made by the members and past 
members of the society respectively to the assets of ihe society ' 

(c) to investigate all claims against the society and subject to the provisions 
of this Act, to decide questions of priority arising between 
claimants , 

(<0 to determine by what persons and in what proportions the costs of the 
liquidation are to be borne , and 

(«) to give such directions in regard to the collection and distributions 
of the assets of the society, as may appear to him to be necessary 
for winding up the affairs of the society 


(3) Subject to any rules, a liquidator appointed under this section shall, 
insofar as such powers, are necessity for carrying out the purposes of the 
section, have power to summon and enforce the attendance of witnesses and 
^compel the production of documents by the same means and so far as may 
w iQ the same manner as is provided in the case of a Civil Court under ihe 
Code of Civil Procedure, i9o8 * 

(4) Where an appeal from any order mtde by a liquidator under this 
section 13 provided for by the rules it shall lie to the Court of the District 
Judge t 

(s) t Orders made under this section shall, on application, be enforced as 
follows — 

(o) when made by a liquidator, by any Civil Court having local jurisdic 
tion in the same manner as a decree of such Court , 

(^) when made by the Court of the District Judge on appeal, in the 
same manner as a decree of such Court made in any suit pend* 
mg therein 

(6) Save in so far as is hereinbefore expressly provided, no Civil Court 
shall have any jurisdiction in respect of any matter connected with the dis 
solution of a registered society under this Act 

Notes — Where the liquidator of a registered society passes an order such as 
issuing a warrant of attachment the same is not appealable 94 Ind Cas40=A I 
R 1926 Nag 379 S 34 cannot be called to aid except m liquidation proceeding 
under this section 84 Ind Cas 999 Where the liquidator of a Co operative So 
ciety utiluea ihe money standing 10 the credit of a member inpayment of a debt 
of another member, the member whose money has been so utilized can sue the other 
member m a Civil Court for the recovery of ihe aoiouiu under s 43 Cl (b), Co 
operative Societies Act, is no bar to such a suit Section 43 (6), of the Co operative 
Societies Act, is intended to prevent the litigation in the Civil Courts in regard to ihe 
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Act 3 of 1919 Hid ^^-ld Act 10 of 1920 

{ Tins sub section Ins been inolified m its ipplicatiou to U P aod *fadras 
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37, Where an inqu«ry is held under section 35, or an mspecdon 13 made 
Costs ol Jnguiry under section j6, the Registrar may apportion 

—t., i- , of the costs as he may thmfc 

r ght, between the society, the member or creditor demandma an inguiiy or 
inspection, and the officers or former officers of the society 




. , “"T^he p-ir^ at fault should bear the cost The award of the Registrar 

I iifce the order of -x Court and can be enforced by an application to a roagisiiatft 
'^here ihe person from whom the money is claimable 
actually and voluntarily resides Qr carries on business (^i^t $ectton I8 infra) 

00 ... - _ . 


38 Any anm awarded by way of costs under section 37 may oe re- 
Recovery of costs covered, on application to a magistrate having 

, yurisdiction m the place where the person from 

whom the money is claimable actually and voluntarily resides or carries on 
business, by the distress and sale of any movable property wuhm the limits of the 
jurisdiction of such Magistrate belonging to such person 

encourage Co operative Societies, this summary procedure has been 


Dissolution of society 

39 (1^ If the Registrar, after an inquiry has been held under section 35 

Dissolution or after an inspection has been made under section 

OA /v» nn vAi>A,r>» nf nn >%nT\l</*g»>nn mgi^A htr 


dissolution or aiter an inspection nas oeen maae unaer secnon 

fourffwnf.kA L 36 ot on receipt of an application made by three- 

oufrhf u niemoers of a registered society, is of opinion that the society 
OUgM to be dissolved, he may cancel the registration of the society 

ordi,. "'^y* withm two months from the date of an 

l)ran n]ade „tideisub^«t.ci-,r) order 

(•eart rader “ ?'““■««'< wiihm two momiit- from the making 

onths expir/oTlh«5lri?d' society, the order shall take enRO 

takelLot mo? " Ptf ented withm two months, the order shaU not 

raise effect until ic 13 confirmed by the appellate authority 

Loral Gomnmenr*'^ ippeab under this section shall he shall be the 

Official 

specified in the notification authority as may he 

dher=??d-;;?;ti.\“rdopTethyi?tt^^ 

ya„oeto,o„ or rests, rat, 

'’'"Note" -"r 

"f cf„cened‘Xa' “f" » ^oo'etr te 

/ V corSuf,?/ «»seto exist as a 

(‘^) in the case of MiiceJJatmS ,n ® 

39 from the date the ordei-^^^^*"*!? provisions of section 

(^) m the case of cancSht.on^. cancellation takes effect , 

^ ^ 40, from the date of the orf^**^**^"*^® proyisions of section 

,eg,tt?,S ,s®?aSS",“ S'SsoBffit'afro’"''" 
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42 (i) Where Ihe registration of a society is cancelled under section 39, 

. or section 40, the Registrar may appoint a 

\\ inuing up competent person to be liquidator of the society 

(2) A liquidator appointed under sub section ( i) shall have power — 

(o) to institute and defend suits and other legal proceedings on behalf of 
the society by his name of office 

(^) to determine the contribution to be made by the members and past 
members of the society respectively to the assets of the society 

(c) to investigate all claims against the society and subject to the provisions 
of this Act, to decide questions of priority arising between 
claimants , 

(<f) to determine by what persons and in what proportions the costs of the 
liquidation are to be borne , and 

(0 to give such directions in regard to the collection and diitributions 
of the assets of the society, as may appear to him to be necessary 
for winding up the affairs of the society 

(3) Subject to any rules a liquidator appointed under this section shall, 
in so far as such powers, are necessity for carrying out the purposes of the 
section, have power to summon and enfor^-e the attendance of witnesses and 
to compel the production of documents by the same means and so far as may 
be in the same manner as is provided in the case of a Civil Court under ihe 
Code of Civil Procedure, i9o8 * 

(4) Where an appeal from any order mide by a liquidator under this 
section is provided for by the rules it shall lie lo the Court of the District 
Judge f 

(5) t Orders made under this section shall on application be enforced ns 
follows — 

(o) when made by a liquidator by any Civil Court having local jurisdic 
tion m the same manner as a decree of such Court , 

(i>) when made by the Court of the District Judge on appeal in the 
same manner as a decree of such Court made in any suit pend 
ing therein 

(6) Save in so far as is hereinbefore expres>ly provided, no Civil Court 
shall have any jurisdiction in respect of any matter connected with the dis 
solution of a registered society under this Act 

Notes — Where the liquidator of a registered socieiy passes an order such as 
issuing a warrant of attachment the same is not appealable 94 Ind Ca$4o=A I 
R 1926 Nag 379 S 24 cannot be called to aid except in liquidaiion proceeding 
under this section 84 Ind Cas 997 Where the liquidaior of a Co*operative So 
ciety utilizes the money standing m the credit of a member inpayment of a debt 
of another member the member whose money has been so utilized can sue the other 
member in a Civil Court for the recovery of the amount under s 4- Cl (b) Co 
operative Societies Act is no bar to such a suit Section 4'* (6) of the Co operative 

■ ■ - ^ regard to the 

t in respect of 

• which may he 

• Under s 42 (|,) 

a liquidator made an order declaring certain members of 1 society registered umlcr 
the Act JO ntly and severally liable for the full amount oi the debts due by them fir 
which they had given mortgages This order was sought to be enforced by the Civil 

• " read as If lU 

word® the case III ly I - 
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Court having jurisdiction under clause {5) (a) of the t 

' ‘ ' -'so dismtssfi 

t the Civil 

)istnct Jut 
:) erative S 

' Ration in 

IS A I, ^ • 

jurisdiction to interfere with an order passed by a liquidator of a registered Co 
operative Society m order to collect the assets of the society from persons who 
he thinks are responsible to account 10 him for the assets 44 B 582**22 Bom L R 
732 “57 Ind Cas 423 A Civil Court cannot m view of clause (b) entertain a suit 
for a declaration that an order of the liqui litor passed under clause (2) is ullra vtns 
and without jurisdiction and cannot b» executed 44 Ind Cas 3S3“4 ^ 

One member of executive committee can not sue others to recover sums which he is 
made to pay to the liquidator J927 Cal 578 Civil suit against purchaser for declara 
tion that property sold was not liable to be sold is not barred 1926 Nag 217 A 
civil suit for refund of money realized from plaintiff under the provisions of s 42 (4; 
(a) of the Co operative Societies Act as amended by U P Act 3 of >919 with s 49 
of U P Land Revenne Act is barred by the provisions of 5*33 (m) ft ^ . 
Land Revenue Act A I R 1927 All 532 . 19 A 127 The provisions of 
Co operative Societ es Act provide stringent safeguards to prevent the society 
from having dealings with strangers The admission of a member to a ^society 
can not he unilateral on th 
been mentioned explicitly 

of the membership of the 6 . . , j 

members of the joint family who are not members of the society 130 
820- A I R 1931 Nag 48 If a liquidator's net or orders is shown to be «fTa 
ww that IS outside the powers conferred on him by hw as a liquidator, the Civil 
Court then intervenes A liquidator of a society has no power to proceed against 
any body and every body irrespective of the fact that he had ever been a member 
of the society and section 4'' b) can not be so con ' 

the Civil Courts in cases where the liquidator 
who IS not a member of the society 130 Ind 
A Iiquadator can arrest t!ie heir of a deceased 

foran arrear due from his deceased father »07 Ind Cas 243“A 1 R 1928 
All 128 The order of the liquidator under s 42 is final and the Civil Court in 
execution of the order can not go behind it If the order is thus enforced there 
« no error of jurisdiction on the part of ihe Civil Court and revision to High 
Court does not lie 129 Ind Cas 908 = 7 Rang 533“A 1 R 193° Rang 

18 When liquidator directed members of executive committee to make 
payment the order is final and the civil court has no jurisdiction to entertain a 
euit by the executive members to recoup themselves the amount from the ordinary 

members to3 Ind Cas 644 = A I R 1927 Cal 578 This section is no bar to a 
Civil Court by a member of the society against the purchaser for declaration that 
the property attached and sold for debt due from him was liable to be sold 
103 Ind Cas 131 = 23 N L R 66=A I R 1927 Nag 217 


48. (t) The Local Government may, for the whole or any part of the Pro* 
Rules J‘”“ any registered society or class of 

such societies , make rules to carry out the pur 
poses of this Act ^ 

poJel'XS'Say- 8-era.,.y of the forego, „g 

(o) subject to the ptovisionj of section prescribe the maa.mum number 
by f mmbel i’° ° 1=° 

g conditions to be complied with 
the registration of a society and 
. 1 applications , 
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(e) prescribe the matters in respect of which a society miy or shall make 
by laws and for the procedure to be followed m making altering 
and abrogating by laws and the conditions to be satisfied prior to 
such making alteration or abtc^ation , 

(rf) prescribe the conditions to be complied with by persons applying for 
admission or admitted as members, and provide for the election 
and admission of members and the payment to be made and the 
interests to be acquired before the exercise of the right of member 
ship , 

(tf) regulate the manner in which funds may be raised by means ol shares 
or debentures or otherwise 

(/) provide for general meetings of the merabera and for the pro edure at 
such meetings and the powers to be exercised by such meetings , 

(g) provide for the appointment, suspension and removal of the members 
of the oommittee and other officers, and for the procedure at meet 
mgs of the committee and for the powers to be exercised and the 
duties to be performed by the committee and other officers , 

(A) prescribe the accounts and books to be kept by a society and provide 
for the audit of such accounts and the charges, if any, to be made 
for Such audit, and for the periodical publication of a balance sheet 
showing the assets and liabilities of a society , 

(0 prescribe the returns to be submitted by a society to the Registrar and 
provide for the persons by whom and the form in which such 
returns shall be submitted , 

(;) provide for the persons by whom and the fsrm m which copies of 
entries m books of societies may be certified 
(A) provide for the formation and maintenance of a register of members 
and where the liability of the members is limned by shares, of a 
register of shares , 

(/) provide that any dispute touching the business of a society between 
members or past members of the society or persons claiming 
through a member or past member or between a member or past 
member or persons «o claiming and the committee or any officer 
shall be referred to the Registrar for decision or, if he so directs, 
to arbitration and prescribe the mode of appointing an arbitrator 
or arbitrators and the procedure to be followed in proceedings 
before the Registrar or such arbitrator or arbitrators and the en 
forcement of the decisions of the Registrar or the awards of aibi 
trators , 

(fft) provide for the withdrawal and expulsion of members and for the 
payments if any to be made to members who withdraw or are 
expelled and for the liabilities of past members , 

(n) provide for the mode in which the \alue of a deceased member's in 

terebt shall be ascertained, and for the nomination of a person to 
whom such interest may be paid or transferred , 

(o) prescribe the payments to be made and the conditions to be complied 

with by members applying for loans the period for which loans 
may be made, and the amount which may be lent, to an individual 
member , 

(^) provide for the formation and mamtenance of resene funds, and the 
objects to which such funds may be applied, and for the invest 
ment of any funds under the control of the society , 

(fj prescribe the extent to whuffi a society may limit the number of its 
members , 

(r) piescribe the conditions under which profits may be distributed to 
the memb-rs of a society with unlimited Iiabilit) and th** 
maximum rale of dividend which may be paid b) societies , 
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(j) subject to the provisions of section 39 , determine m what cases an 
appeal shall he from the orders of the Registrar and prescribe 
the procedure to be followed in presenting and d sposing of such 
appeals , and 

(r) prescribe the procedure to be followed by a liquidator appointed 
tinder section 42, and the cases in which an appeal shall he from 
the order of such liquidator 

(3) The Local Government may delegate, subject to such conditions, 
if any, as It thinks fit, all or any of its powers to mike rulei under this 
section to any authority specified m the order of delegation 

(4) The power to make rules conferred by this section is subject to the 
condition of the rules being made after previous publication 

(5) All rules made under this section shall be published in the local 
official Gazette, and on such publication shall have effect as if enacted m 
this Act 


Notes— Sab cliuse 2 (m) and (i) and 3 arc n=v The tm 
the Local Government to prescribe returns and the procedure on iq ‘ » 

and the latter permits of the delegation of the powers of the Local oovernmenr 
Vitie Slattment oj Objects and Reasons Where a dispute lies between a t^o 
operative Society and a member who is dead proceeding* can be continued or 
en'ertamed between the society and the legal representatives of the deceased debtor 
and acburators appointed under the rules framed under this section are compete nt to 
decide who are the legal representatives of the deceased debtor ifa wrong 
conclusion is arrived at with regard to a parucuhr person then that ® 

remedy under the Act of filing an appeal to the Registrar The Civil Court has no 
jurisdiction to interfere 28 Bom L R 593»96Ind Cas jo^A I R (i9*oJ uom 
3S2 An award passed under r 18 (h) framed under s 43(0 of j 
Societies Act must be executed by the executing Court as a decree passed by itseii 
vithout going into us validity In such a case the whole of the C P Code apP''*® 
and an appeal lies from an order refusing to execute the award 97 Ind Cas 288 
U)™A I R igtfi Lah 47(0^8Lali L J 310 A dispute as to election of office 
bearers of a Co operative Society registered under the Co operative Socie* 
ties Act falls under rules framed by the Government under power given in 
section 43 of the Act Among the points on which Government is entitled 
to make rule is any dispute touching the business of a society between 
members or past members of the society Business here is not confined to 
money business but includes the tdection of office bearers As the rules 
provide for reference of dispute to the Registrar Civil Courts have no jurisdiction 23 
A L J 129=L R 6A 2o8«86Ind Cas 585=47 A 374=’A I R 1925 All 356 
Dispute does not include questions of constitution and membership of Central Bank 
and such questions can be decided by ordinary courts AIR 1932 Cal 817 
On the death of the Secretary of a Co-operative Credit Union, it was found 
that he had embetilcd money from deposits paid by depositors The Commute 


le Registrar 

■ a stranger 

■ fa deceased 
• against the 

* ■ tor will be 

* tion to set 

„s ‘ 57S The 
words “touching the business of a society' m 543 (a) (t) of Act II of 1912 are not 
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confined to disputes regarding the mternnl management of the affairs of a society to 
disputes in regard to principles which would regulate the conduct of business 
A disqute between a member who happens to be an officer of a Co-operative 
Society and the society in regard to sums of money entrusted to the former for 
purchase of certain articles is wuhm s 43 (2) of the Act A dispute butween a 
“ ' ’ "■ '’a Co operative Society on the one hand and 

the other falls within the words of the section 
■' • * W N 222 = 32 M L T (H C) 321 = 72 

* ■ i 1 I Mys L J 93 

Clause (b)— The direction of the Act as to the reference of dispute 
has the effect so far as regards such disputes of excluding the jurisdicton 
of superior Courts Chrttt v Bunhury (1832) 8 Being 394 , Ttnwts 

V IFiiimas, (1842) 3 Q B <f3 , Exparte^ Paynee (1849) 5 Dow & L 679 fn Revers 

V White (1852) 17 Q B Lord Campbell, P J observed ‘ Where there maj 
be there must be a reference to arbitrators ” in Annitagev Walker (li'ii) 2 K 
& ’ * - „ ^ ^ „ 

I- 

b 

e 

summary manner by the decision of an aibntaioi or justices as the parties shall 
choose and when they have once made tl eir election the power of the justice or of 
the arbitrator, acting always within the rules of the society is complete, and is not 
subject to revision by any Court of law or equity That is the primary matter to 
*■ ’ tecessary to be extremely careful that the 

set up to control the arbitrators so selected 
• being made out of the abuse of the r 
* \V R 18 , A* V Evam (1854) El & Bl 
with the procedure laid down in the rules , 

« Grant 14 Q B D 43 The words “any 

niy to disputes between the society an I the 

members as members and not in any other capacity they may be placed in ifonton 

V Glover (1849) 19 L J Ex 20 In that case the Court observed ‘ The only 


must be referred to arbitration . It appears to us therefore the words matter 
in dispute ' must be read ‘ matter in diffeience between the society and the members 
as members, and not in any other capacity • 


Miscellaneous. 


44 (i) All sums due from a registered society or from an oiheer or member 

^ . or past member of a registered society as such 

r^vernmLt° to the Government, including any costs awarded 

to the Government under section 37, may be 
recovered in the same manner as arrears of land revenue 


(j) Sums due from a registered society to Government and recoverable 
under sub section (1) may be recovered, firstly, from the property of the society , 
secondly, in the case of a society of which the liability of the members is limited, 
from the members subject to the limit of their liability, and, thirdly, in tne 
case of other societies, from the members 


j^otes — Agriculturist’s house is not exempt from sale for deb s due to the 
society 1927 Nag 217 

45 Notwithstanding any thing contained in this Act, the Local Govern 
. ment may, by special order in each case and 
Power to subject to such conditions, if any, as jt may 

® impo»e, exempt any society from any of the re- 
quirements of this Act as to registration 
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Notes — The existing section 29 his been recast with 1 view to making clear the 
distinction m the power of exemption of the Lo'-i! Government before ind after 
registration StaUment oj Objects and Reasons 

46 I he Local Government may, by general or special order, exempt any 
n , , registered society from any of the provisions 

soc.rucV?ro“' 7 ovSro 1 oflhlsAclor may direct P™™’ 

the Act * to such society with such modifica 

ttons as may be specified in (he order 

Post Office 

All (i) No person other than t regtstered society shall trade or carry on 
p ^ , ,, business under any name or title of which the 

wo,fcoTereu've'“’' tverd “co operal.ve' .s part without the sonct.on 

^ of the Local Government 

Provided tha^ nothing in this section shall apply to the use by any 
his successor in interest of any name or title under which he traded or earn 
business at the date on which this Act comes into operation 

(a) Whoever contravenes the provisions of this section shall be 
with fine which may extend to fifty rupees and in the case of a continuing 
offence with further fine of five tu^es for each day on which the onence l> 
continued after conviction therefor 

Notes —The use of ihe nime of co operative is prohibited by this section 
, . _ 4g The provisions of the Indian Com 

nouo pan.es Act, MSa,, shall not apply to legitteted 

^ secieties 

49 Every society now existing which has been registered under 

S.v,„,oreaen„,see..nee ani S 

by laws shall so far as ihe same are not m onsistent with the express pro 
visions of this Act, continue in force until altered or rescinded 

Not a —A bye hw under which ihe heir and successor in interest who is elected 
a member of the society is given the rights and subjected to the liabilities 01 a 
deceased is not ultra vires and a person so elected is bound to pay the debw 01 the 
deceased though It may exceed the assets left by him 31 Ind Cas 724^180 C 157 

50 [Repeals — Repealed by Ait 0/ ] 


THE INDIAN COPYRIGHT ACT. 1914 

ACT NO III OF 1914 
Passed dy ihk Governor General of India in Council 
Received the G G's Assent on the 24th February, igi4 
An Act (0 tnodify and a id to the ptovisxons of the Copyright Act, t9Tl 

WiiBREAS It IS expedient to modify and add to (he provisions of Uie 
Copyright Act, i 9 it, m Hs application to British India , it is hereby enacted 
as follows — 

Notes— The question of the amendment of the Ind an Copyright Act (XX of 
1847) has been considered on several occasions since 1864 on the ground that the 
Act was incomplete and did not provide among other raatiers for the prohibition of 
copy right ID photographs translations newspapers, telegrams etc Legislation how 
e\er, has been postponed m view of possibility of an amendment of the English Acts 

♦ Act VI of 1883 Sec now Act V(l of 1913 by which the former Act has been 
repealed 

t Act X of 1904 
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on the subject of Copy right In igo8 a conference tnd convention to which 
Great Britain was a party was held in Berlin with the object of bringing the do 
mestic laws of all countries co icerned into harmoiy with one another so as to obtain 
* ' t ~ j ificilioa of that convenuon involved 

ons were examined by a strong de 
Trade which rome to the unanimous 
e accepted by Great Britain with as 

few reservations as possible 

' \n imperial copy right conference was subseqiienily convened m 1910 containing 
representatives of the self governing dominions and of the India office, Colonial 
office etc. It endorsed the recommendation of the Board of Trade Committee and 
recommended that an Act dealing with the essentials of Imperial Copy right law 
should be passed by the Imperial Parliament and that this Act should be expressed 
to extend to all British possessions subject to the rights of self governing dominions 
and possessions to modify or add to us provisions by legislation m certain cases 
affecting only procedure and remedies 

‘A Draft Bill was approved by the conference and eventually passed into law as 
the Copyrignt Act 1911 (i & 2 Geo V c 46 ) which came into operation in the 


registration of copyright 
ight from 42 years to one of life and 50 
years subject to certain conditmns 
fill) The extension of the scope of copyright 

(iv) The substuution of one Act for several on the subject of copyright 
‘The Government of India considered that the early introduction of the Act 
10(0 India was desirable both for imperial and nternaiional as well as domestic 
reasons and consulted Local Governments in regard to the modifications and 
additions referred to in section 27 of the Act that might be necessary to suit the 
special conditions On acc r » r 

having regard to the serious 
on the English authors th 
the Gazette of India on jist 
of modification or additions 

of the news of the Local Governments These are m substantial agreement with 
those of the Government of Ind a who propose by virtue of the powers conferred by 
section 27 of the Act, 1911 to pass me Draft DiU which embodies the modifications 
.in and the addition to the Act which are considered desirable together with certain 
formal and necessary alterations due to diffitrcnce between English and Indian 
adminisCrat on and procedure 

It will be observed that the changes proposed are as few as possible in view 
of the desirability of securing that uniformity throughout the Empire which was 
advocated by the Imperial Copyright Conference of 1910 —Stalemenl of Objects and 
Reasons 


CHAPIER I 
Pkeuminarv 

1 . ( 1 ) This Act may be called the India^ 
Copyright Act, i9j4 
( 2 ) It extends to the whole of Bntish India including British Beluchistan, 
the District of Angul and the Sonthal Parganas 

2 In this Act unle s there is anything 
repugnant in ihe subject or context,—. 

(i) ‘ the Copyright Act means the Act of Parliament entitled the Copy 
right Act i 9 n,* and 

(a) words and expressions defined in the Copjrifehl Act have the same 
meanings as in that Act 

* 1 & 2 Geo 5 c 4A. 


Short tide and extent 


Definitions 


C C H Vol I— 11.3 
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CHAPTER 11 

Construction and Modification of the Copyright 

3 In the application to British India of the Copyright Act (a copy of 
^ , which Act, except such of the provisions thereof 

Acf^to Bnmi? cxprcssly restricted to the United Kingdom, 

Xtat.on" ^sset out in the First Schedule,) the following 

modifications shill be nude, namely — 

(0 the powers of the Board of Trade under section 3 shall in the case 
of works first published in British India, be exercised by the 
Governor General in Council 

(2) the powers of the Board of Trade under section as regards 

records perforated rolls and other contrivances, the 
plate of which was made in British India be exercised by the 
Governor General in Council , and the confirmation of Parliament 
shall not be necessary to the exercise of any of these powers , 

(3) the references m section 19. sub seciion (4). and in fnb 

section (t), to arbitration shall be read as references to arbitration 
in accordance with the law for the time being in force in that pa 
of British India m which the dispute occurs , 

(4) as regards works the authors whereof were at the time of the making 

of the works resident m British India, and as regards works 
first published m British India, the reference m section 22 to tne 
Patents and Designs Act, i9o7, shall be construed as a reieien 
to the Indian Patenis and Designs Act, 1911, and the 
the said section to section 86 of the Patents and Designs Act, '9®7 * 
shall be construed as a reference to section 77 of the Indian Fatenis 
and Designs Act, i9ii , 

(5) as regards works first published in British India the reference in section 

24, sub section (i) proviso '«) to the London Gazette and two 
London newspapers shall be construed as a reference to the Gazette 
of India and two newspapers published m British India , and the 
reference in proviso (b) of the same sub section of the same section 
to the 26th day of July i9io shall as regards, works the authors 
whereof at the time of the making of the worl s resident in British 
India and as regards works first published m British India, be 
construed as a reference to the 30th day of October, 1912 

” aliens necessary for the application 

of Objects and reasons In England 
was no copyright at common lavv 
work 44 B 720 The preamble 
, , , , , her persons were frequently in the 

habit 01 printing, reprinting and publishing books and other writings without the 
consent of the authors or proprietors of such books and writings, to their very 
great detriment, and too often to the rum of ihem and their families For 
preventing, therefore of such practices for the future and for the encouragement of 
learned men to compose and write useful books it is enactcl that the author of 
any book or books already printed who have not transferred to any other the 
copy or copies of such book or bools m order to print or reprint the same shall 
have the sole right and liberiy of printing such book or books for the term of one 
and twenty years and that the author Of any book or books already composed, and 
not printed and published, or that shall hereafter be composed and liis assignee 
or assignees shall have the *-• <■ l , „ 

for a term of fourteen jears 
and no longer ’ It further 
fourteen years the sole r glit 

authors thereof, if they arc • • ■ 
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of fourteen j ears” For infringement of copyright forfeiture of illicit copies could 
be ordered and a fine wis imposed This Act was to have effect from the loth 
April 1910 

The effect of the statute * •..!_» 1 

works ; though leaving the 
Don-xldson \ Beckelt, 4 E . 

V Bossey, (1854) 4 H L C 
28 years to commence from 
survives that period, then 

Copyright Act was pissed By this Act the period of copyright was extended to the 
life of the author and seven years after his death or a term of forty tuo years which 
ever should be the longer Tnc Indian Copyiight Act of 1847 was framed in accord- 
ance with the English Copyright Act of 1842 If a copyright is shown to have 
subsisted when Act III of 1914 came into force the period of copyright substituted by 
that Act would be 50 years from the death of the author When a complaint for 
infringement is made .after the new Act the question to be considered is whether the 
copjTaght is subsisting under the new Act and not whether it was subsisting under 
the old Act A 1 R 1931 All 353=1931 ALT 304 = 3' Cr L J 814=131 Ind 
Cas 855 

Copyright whether property —Nothing can with greater propriety be called 
a man’s property ihan the fruit of his brains The property in any article or subs- 
tanct accruing to him by virtue oHiis own mechanical labour is never denied to him 
the labour of his mind is no less arduous and consequently no less worthy of the 
protection of the law It has nevertheless been a nutter of frequent controversy 
whether copyright is a natural right oroieeo rely dependent upon siaiute If it 
was a natural right tlcn the percdofproic 1011 ought logically 10 have been un 
hmnsd—CoPinj'er on iAe Lajf of Co/- ne/d i d p 3 Ii Dijutldto/i v Beckett, 
(*774) 4 Burr ■*403 the House ofLords decided (t) ihu the auth *r of an unpublished 
work has the sole right of first printing and publishing the same at comman law , 
(2) that such rigl t of first printing or pubhshi ig h s work was not taken away by 
the first Copyn^t Act (8 Anne c ■* ». 1 ^ u 1 up.. 

literary composition, and his assignees 
the same in perpetuity by the commo 
statutory right conferred by the C 
Before the English Copyright Act 

work was frequently recognised ' . 

Valley Printing Co (190S) 2 Ch • • • / ‘ 

25 , Caird V Stme (1887; 12 A 

(1897) 2 Ch 48 , Exchange TeUgr • 

of the Copyright Act of igi i has e 
works Now "no person shall b 
literary, dramatic, musical or ar 

otherwise than under and in accordance with the provisions of the Act or of any 
other statutory enactment for the time being in force ’ 


. r u 4 (i) In the case of works first published 

,eS“'r".a ;» -pngh. shall b= suh/c. to .h,s 

iirtt published luDidish indiu limilution thit (he solh right to produce reproduce, 
perform or publish a translation of the work shall 
subsist only for a period of ten years from the date of the first publication of 


the work : 

Provided that if within the said period the author or any person to whom 
he has granted permission so to do, publishes a tfanslalioa of any such 
work m any language, copyright in such work as regards the sole right 
to produce, reproduce, perform or publish a translation in that language shall 
not be subject to the hmitatton prescribed m this sub-section 

(2) For the purposes of sub section (i) the expression "author” includss the 
the legal representative of a deceased author 


jjotea— Under sections i 3 of ihe Act of 1911 the term for which cop)nghts 
subsist m translations is the life of the author and a period of fifi> > ears ai er his 
death The special linguistic conditions of Inlia an. so num-roJi and differs so 
widely that the condnious winch prevail cinnot be coTip.artJ wi h those m most 
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CHAPTER II 

Construction and Modification of the Copyright 

3 In the application to British Indu of the Copyright Act (a copy of 
dnnr„.«f f 1 which Act, except such of the provisions thereof 

rSnLlf exp «sly restnctea to the United Rtnedom, 

Xt°lioM >=set ontin the First Schedule,) the following 

luodificitions ihill be tmde, namely 

(r) the powers of the Board of Trade under section 5 shall in the case 
of works first published in British India, be exercised by the 
Governor General m Council 

(2) the powers of the Board of Trade under section i 5 shall, as regards 

records perforated rolls and other contrivances, the 
plate of which was made m British India ha exercised by th 
Governor General in Council , and the confirmation of rariiaraen 
shall not be necessary to the exercise of any of these powers , 

(3) the references m section 19. sub section (4). m section 2^ su 

section (i), to arbitration shall be read as references to arbitration 
in accordance with the law for the lime being in force in that pa« 
of British India m which the dispute occurs , 

(4) as regards works the authors whereof were at the time of the making 

of the works resident m British India, and as regards worAs 
first published in British India, the reference m section 22 to tw 
Patents and Designs Act, 1907, shall be construed as a leteren^ 
to the Indian Patents and Designs Act 1911, and the reference in 
the Said section to section 86 of the Patents and Designs y®' ' 
shall be construed as a reference to section 77 of the Indian Patent 
and Designs Act i 9 ft , 

Cs) as regards works first published in British India the reference in section 
24, sub section (i) proviso (a) to the London Gasette and two 
London newspapers shall be construed as a reference to the Gaaetle 
and twj newspapers published m British India, and the 
reference in proviso (b) of the same sub section of the same section 
to the 26th day of July rOto, shall, as regards, works the authors 
whereof at the time of the making of the works resident in British 
India, and a? regards wotl« first published m British Indn, be 
construed as a reference to Uie 30lh day of October, 1912 

Notes— This contains purely formal modifications necessary for the application 
of the Act of J9U to British of Objects and Reasons In England 

before the statue of Anne (8 Anne (c) 19) there was no copyright at common law 
foranawhor, Ot a publisher m h,s published tvoil. 44 B 720 The preamble 
runs as follows Printers book sellers and other persons were frequenlly in the 
habit of pnnting, reprinting and publishing books and other writing's wjtliout the 
consent of the authors or propnelors of such books and writings, to their very 
great detriment and too often to ihe mm of them and their families For 
meventmg therefore of such practices for the future and for the encouragement of 
learned men to compose and w/jie usefiil books it is enacted that the author of 
any book or books already printed, who have not transferred to any other the 
copy or copies of such book or boof s m order to print or reprint the same shall 
have the sole tight ami hbcriy of printing such bool or books for the term of one 
and twenty years, and that the author of any book or books already composed, and 
not printed and published, or that shall hereafter be composed and Ins assignee, 
or assignees shall have the so’- 1 » — - u i , 

for a term of fourteen years 
and no longer” It further j 
fourteen years the sole tight c 

authors thereof, if they ire then living or their representatives, for another term 
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of fourteen j ears” For infringement of copyright forfeiture of illicit copies could 
be ordered and a fine tv as imposed This Act was to have effect from the loth 
April 1910 

The effect of the statute w as to extinguish the common law cop3T’ight in published 
works ; though leaving the common law copyright m unpublished works unaffected 
Donaldson \ Bickeit, 4 Burr 2408, Bect/ot^v (179S) 7 T R 620 , Jeffreys 
V Bossey, (1834)4 H L C 815 By 54 Geo 3, c 156, the period was extended to 
28 ) ears to commence from the day of the first publication of the same , and if he 
survives that period, then for the residue ofhis natural life Finally in 1842, the 
Copyright Act nas passed By this Act the period of copyright was extended to the 
life of the author and seven ^ears after his death or a term of forty tno years which 
ever should be the longer Tne Indian Copyiighi Act of 1847 was framed in accord- 
ance nith the English Copyright Act of 1842 If a copyright is shown to have 
subsisted when Act III of 1914 came into force the period of copyright substituted by 
that Act would be 30 ) ears from the death of the author When a complaint for 
infringement is made after the new Act the question to be considered is whether the 
copynght IS subsisting under the new Act and not whether it was subsisting under 
the old Act A 1 R 1931 All 3S3=*l93i A L J 304 = 3- Cr L J 8i4»«3ilnd 
Cas 853 

Copyright whether property —Nothing can with greater propriety be called 
a man s property than the fruit of hts brains The property m any article or subs- 
tance accruing to him by virtue ofhts own mechanical labour is never denied to him 
the labour ofhis mind IS no less arduous and consequently no less worthy of the 
protection of the law It has nevenheless been a matter of frequent controversy 
whether copyright is a natural right oroncen rely dependent upon siaiuie Jf it 

fogicaJJy (o hive been iin 
1 1 /?(;« i/dsg/i V Beckettt 

I < auihnr of an unpublished 

c same at comman law , 
ork was not taken away by 


the same in perpetuity by the 
statutory right conferred by the ( 

Before the English Copyright Act 

work was frequently recognised • " . 

Valley Printing Co (190S) 2 Ch » • • • ‘ 

as , Catrd v Sime (1887; ts A C 326 , i,xenanxe eeie^raju v ueiinui Asa'S 

(1897) 2 C\x , Bjechaiige Telegraph V Gregory, i Q B J47 But section 31 

of the Copyright Act of 1911 has extinguished, ’ ' 

works Now “no person shall be entitled 

literary, dramatic, musical or artistic work 

otherwise than under and m accordance with 

other statutory enactment for the tune being m force " 


■hloclification o1 copyn^nt as 
regards translation of works 
first published in British India 

subsist only for a period 


4 (r) In the case of works first published 

in rritish India, coxiyright shall be subject to this 
limitation that the sole right to produce, reproduce, 
perform or publish a translation of the work, shall 
of ten years from the date of the first publication of 


the work : 

Provided that if within the said period the author or any person to whom 
he has granted permission so to do, publishes a translation of any such 
work m any language, copyright in such work as regards the sole right 
to produce, reproduce, perform or publish a translation in that language shall 
not be subject to the limitation prescribed m this sub-sectn^n 

(2) For the purposes of sub seaion (i) the expression "author” includes the 
the legal representative of a deceased author 


jlOtea— Under sections 1 3 of the Act of 1911 the term for vxhicb copjmghis 
subsist m translations is the life of the author and a penod of fifty years af er his 
death The spccnl linguistic cooduions of In ha arv, so numcroJ» and I'lffcrs so 
widely that the conditions which ptcvail ennnot be corapart-d with tho»e in mo>’ 
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European couniries and vernacular translations from English and from one verna 

cular to another are not only common but serve the useful purpose for disseminating 

knowledge It is proposed therefore, that translations of works first publi^ed m 

British India should be pcrmittf ’ ' ^ “ ■’'eo 

first publication pro\ ided that tw 

tion has been given to the autl 

safeguard of and a reasonable 

of the public Statement of Objects and reasons 

5 In the application of the Copyiight Act to musical works the authors 

.. , , whereof were at the time of the ° 

Musical works made by rest resident m British India, or to musical wom 

Bru sh inSf. published m British India, the term mmi 

cal work” shall, save as otherwise expressly p 
vided by the Copyright Act mean “any combination of melody and harm /► 
or either of them which has been reduced to writing ” 

Notes — ‘The provisions of section 19 of the Act of 1911 are new and 

of the peculiar conditions of Indian music, objections have been urged g 
application of this section t/t toto 10 Indian works It is pointed out tna 

possible in most cases to identify the original composer or author and tne j 

of the Indian melodies have not been written in staff notation except V, 
medium of the phonograph and are subject to infinite variety of /IV, ‘ nig 

If under these circumstances, section 19 is adopted with us reirospec P 
there may be fictitious claims of ownership m musical works and mucn 

IS proposed to 
niained m the 

English Musical Copyright Act 1902 vts musical work mcms 

of melody and harmony or either of them printed or reduced 10 writing 
ef Objects and Reasons 

6 (x) Copies made out of British India of any work m which 

. , subsists, winch if made in British India wouio 

Importation of copies infringe copyright, and as to which the owner of 

the copyright gives notice in writing by himself or his agent to the Chie 
Customs officer as defined in the Sea Customs Act, 2878 that he is 
that such copies should not be imported into British India, shall not 
imported, and shall, subject to the provisions of this sectiom be deemea to be 
prohibited imports wUbm the meaning of section 18 of the Sea Customs Act, 
1878 

(2) Before detaining any such copies, or taking any further proceedings 
with a view to the confiscation thereof, such Chief Customs officer, or any 
other officer appointed by the • Customs authority’' *in this behalf, may re 
quire the regulations under this section, whether as to information, security, 
conditions or other matters, to be complied with, and may satisfy himself, m 
accordance with these regulations, that the copies are such as are prohibited 
by this section to be imported 

(3) The Governoi General tn Council ma), by rotification in the Gasette 
oj India, make regulations, either general or special, respecting the detention, 
and the confiscation of copies the importation of which is prohibited by tins 
section, and the conditions if any, to be fulfilled before such detention and 
confiscation , and maj, by such Tegulation>, determine the information, 
notices and security to be given, and the evidence requisite for any of the 
purposes of this section, and the mode of verification of such evidence 

^ ’ works the importation 

ferent regulations may 

■ , ' reimbursing the Sec 

. ■ ■ i damages incurred in 


* The words sMihin quotations have been subsmuteci b> Act4ofi9-*4 
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respect of any detenlion made on bis information, and of any proceedings 
consequent on such detention , and may provide that notices given under 
the Copyright Act to the Commissioneis of Customs and Excise of the 
United Kingdom and communicated by that authority to any authority in 
British India, shall be deemed to have been given by the owner to the said 
Chief Customs officer 

(6) This section shall have effect as the necessary modification of section 
14 of the Copjright Act 

Notes — Section 18 (a) of the ScT Customs Act 1878 prohibits importation m 
the case of books alone the copyright whereof subsists in India In view of the exten 
sion of the Act of 1911 to wort s other than books and the diiference in procedure it 
is proposed to repeal this section and enact the appropriate provisions as the 
necessary modifications referred to in section 14 (7) of the Act of 191 1 


CHAPTER 111 
Penalties 

Offences m respect of inftmtr n ie 11 

mg copies 7 If any person knowingly— 

(a) makes for sale or hire any infringing copy of a work in which copy 

right subsists or 

(b) sells or lets for hire or by way of trade expo>e or offers for sale or 

hire, any intringiog copy ol any such work or 

(c) distributes irfnngtng copies of any such work eitlu-i for tlie purposes 

of trade or to such an extent as to affect prejudicially the owner 
of the copyright or 

(rf) by way of trade exhibits in public any infringing copy of any such 
work , or 

(e) imports for sale or hire into British India any infringing copy of any 
such work , 

he shall be punishable with fine which may extend to twenty rupees fer every 
copv dealt with in contravention of this section, but not exceeding five hun 
died rupees in respect of the same transaction 

Penalties — ' We have subsmuted the word penalties for the word* 'summary 
remedies in the title of Chapter HI in view of the faci that the expression summary 
trial IS used in the Code of Criminal Procedure 1898 to denote a particular procedure 
in the Inal of cases which m ght not be appi cable lo cases under this Chapier — 
Report of the Select Committee 

Section 7 — 12 — The provisions of section II of the Act of 1911 hate been 
in the mam adopted Imprisonment hovever will m all cases be simple and 
offences will be triable by a Magistrate of the first class only It is proposed to 
convert the amount of English fines on the basis oFj£ i = Rs 10 m accordance with 
»— ...rr ment by the 

■ thus giving 
— Statement 
■ Lahore Court 

■ _ -ases against 

■ , ' ■ book infring 

tng the copyright IS printed and it does no depend for its completion upon the 
ensuing of any consequen'^ such as is mentioned in s 174 of the Cr Pro Code 28 
P R. 1916 Cr 

“Who may be convicted — A person who has m hts possession any plate for 
. r^-r , 11 - .j c , 

■ ‘ ■ » * ■ more rers'ins 

R V llillett, 

• ■ ■ * • ■ cent depends 

■ *• ■ ■■•■is a co'ojr 

able inutation of another IS a question of fact 5 C L J 243=*34 C W N 540 


i 
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A copy comes so near ’ " • ’ - - In 

the case of pictures It IS e lave 

an identical form 112 Ind 

Registration — Where the acton in reaped of infringement of copyright was 
commenced when the Act of 1914 was m force, the nonregistration of the copy 
right does not effect dismissal of the action VenLiia Rio v Padmamva 192? 
Mad 981 Conbund'i Wallace (1877) 36 L T 704, E IV Savory v World 

of Gold Lti (i 9M) ■’ Ch 5^^ Where the offence alleged to have been commit 

ted by the accused was one under s 7, Copyrioht Act (tQU) and trial Court 
took a wrong view of the law and acquitted the accused Held that in a case 
when the Court has proceeded on a wrong view of the law and when the matter 
IS of great importance to the complainant m his position as author of the book, 
which Will be pirated by another who will secure for himself the gams that ought 
legitimately to go to the petitioner a retrial should be ordered AIR ^927 
Mad 281 

8 If any person knowingly makes, ot has in his possession, any plat® 

„ f , r the purpose of making infringing copies of any 

™k.n>vh.ch cop^rV. .ub,..s Orkney 
cop cs * ® for his private profit causes any sacn worx 

to be performed in public without the conseru 
of the owner of the copyright he shall be punishable with fine which 
may extend to five hundred rupees 

9 If any person after having been previously convicted of an offence 

Pun slimenl 01 second con “under 

With simple imprisonment winch may extend to one month, or with fine which 
may extend to one thousand rupees, or with both 

10 (.1) The Court before which any offence under this Chapter is tried 

^ e , I may, whether the alleged offender is convicted 

of .nftnSfn, Order ihot all oopies of the work ot all 

for purpolo If making infring P'”"® ■''' Posseslion of the alleged offender, 

ing copies which appear to it to be infringing copies or 

plates for the purpose of making infringing copies, 
be destroyed or delivered up to the owner of the copyright or otherwise 
dealt with as the Court may, think fit 

(2) Any person affected by an order under sub-section (1) may, within 
thirty days of the date of such order appeal to the Court to which appeals from 
the Court making the order ordinarily he , and such appellate Court may direct 
that execution of the order be stayed pending consideration of the appeal 

11. No Court mfetioi to that of 1 Presidency Magistrate or a Magistrate 
Coinitance of offences ?his*Act*'“' against 

12 The provisions of this Chapter shall not apply to any case to which 
giving m case of Infringe ‘^?Pyf‘Bkt Act regarding the 

meni by consiruciioij of build ^ ‘muons on remedies in the case of a work 
ing of architecture applies 


CHAPTER IV 
Ml scellaheous 


Courts having cimI juri'dic 
lion rc^trdin;? infiintcmciit of 
cop> right 


13. Every suit or other civil proceeding 
rcpirding infringement of copy right shall be 
instituted and tried m the High Court or the 
Court of the District Judge 
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Notes — On account of the technicalities of the subject of copyright and of the 
greater finality that such a tribunal »iH afford it has been considered advisable to 
giae jurisdiction to High Courts only in all suits or civil proceedings regarding 
infnngment of copyright — Statement of Objects and Reasons 


14 No suit or other ctvil proceeding instituted after the 30th of October, 
i 9 i*, regarding mfiingement of copyright in any 
book the author whereof was at the lime of 
making the book resident in British India, or of 
any book fi'st published in British India, shall be dismissed by reason only that 
the registration of such hook had not been effected in accordance with the 
provisions of the Indian Copyright Act, 1847 


Effect of non registration 
under Act XX of 1847 


Notes — This clause which is self explanatory has been added in view of a recen^ 
decision m Fiins v Morris repo led in the Law Journal of March 29th igij — 
Statement of Obje ts and Reasons Where the action commenced when Act of 
1914 was m force non regislrat on of the copyright does not effect the dismissing of 
theaciion A 1 R 1927 Mad 981 = 53 M L J 529 
15 [Refeals ] Repealed bj Act XII, of 1927 


THE FIRST SCHEDULE 

PORTIONS OF THE COPYRIGHT ACT APPUCABLE TO BriTlSlI INDIA 
{See section 3 ) 

COPYRIGHT ACT 1911 
[1 & 2 Geo 5 Cat 46] 

ARRANGEMENT OF SECTfOKb 


PART I 

IMPERIAL Copyright 
Rights 

Sections 

1 Copyright 

2 Infringement of copyright 

3 Term of copyright 

4 Compulsory hcences 

5 Ownership of copyright, etc 

Civil Remedies 


6 Civil remedies for infringement of copyright 

7 Rights of owner against persons possessing or dealing with infringin’ 
copies, etc 

8 Exemption of innocent infringer from IiabiUtv to pay damages etc 

9 Restriction on remedies m the case of architecture 
10 Limitation of actions 

Importition of Copies 

14 Importation of copies 

DeUs ery of bools to Libraries 

15 Delivery of copies to Unitsh Museum and other libraries 

Spect il PfVJtstons as to certain Works 

16 Works of joint authors 

17 Posthumous works 

18 Provisions as to Government publications 
19. Provisions as (o mechanical instruments 

20 Provisions as to political sweehes 

21 ProMcions as to photographs 

22 Provisions as to des gns registrable under 7 Edw VII c 29 

23 Works of foreign authors first pubhshel m parts of Mis Majesty's dommicns 

to which Act extends 
24. Existing works 
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Appheatiotx to Brtttsh possesuons 

2; Application of Act to British dominions 

26 LegislatiN e powers of self governing dominions 

27 Power of Legislatures of British possessions to pass supplemental legislation 
iS Apphtaiion to piotecioiaics 

PART II 

INTERNATIONAL COPYRirilT 

29 Po ser to extend Act to foreign works 

30 Application of Part II to British possessions 

PART HI 

Supplemental Provisions 

31 * 

y, 

33 

34 Saving of compensation to certain libraries 

35 Interpretation 

36 Repeal 

37 Short tide and commencement 

SCHEDULES. 


COPYRIGHT ACT, 1911. 

1 & * Geo V, Chapter 46 

An Act to amend and contohdate the Law relating to copyright 

[16TH DECEMBER I 9>0 

Be It enacted by the Kings Most Excellent Maj'sty, by and with the advice 
and consent of the Lords Spiritual and Temporal and Commons in this present 
Parliament assembled, and by the authority of the same, as follows — 

PART I 

Impbriai. Copyright 
Rights 

1 (t) Subject to the piovisions of this act copyright shall subsit throughout 
the parts of His Majesty s dominion to which this 

Copyr gi t extends for the term hereinafter mentioned 

in eiery original literary dramatic, musical and artistic work if — 

(fl) in the case of a published work the work was first published within 

» and 

C*) ih ' It the date of the 

, . -ent within such 

parts ot his Majesty s dominions as aforesaid , 

but in no other works except so far as the protection conferred by this 
Act IS extended by Orders in Council thereunder relating to self governing 
domtnioTis to which this Act docs not extend and to foreign countries 

(2) For the purposes of this Act 'copyright ’ means the sole right to produce, 
or reproduce the work or any substantial part thereof m any material form 
whatsoever, to perform, or in the case of a lecture to deliver, the work or any 
substantial part thereof in public , if the work is unpublised, to publish the work 
or any substantial part thereof , and shall include the sole right — 

(a) to produce, reproduce, perform, or publish any translation of the work , 
(i) in the case of a dramatic work, to convert it into a novel or other 
non-dramalic work , 
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(c) jn the case of a novel or other non dramatic work, or of an artistic 
work, to convert it into a dramatic work, by way of performance 
in public or otherwise ; 

{(1) m the case of a literary, dramatic, or musical work, to make any 
record, perforated roll, cinematograph film, or other contrivance 
by means of which the work may be mechanically performed or 
delivered j 

and to authorise any such acts as aforesaid. 

(3) For the purposes of this Act, publication, in relation to any work, 
means the issue of copies of the work to the public, and does not include the 
performance in public of a dramatic or musical work, the delivery in public 
of a lecture, the exhibition m public of an artistic work, or the construction of 
an architectural work of art, but, for the purposes of this provision, the issue 
of photographs and engravings of works of sculpture and architectural works 
of art shall not be deemed to be publication of such works 

Ori^nal — According to this seciion the work must be original. So far as the 
copyright in a reported speech m concerned, a reporter has no copyright in the 
speech oF a person but he has such rights m the reports of those speech Walter v. 
Lane,{i 00) \ C 539 on appeal from (1890) 2 Ch 749 In the same cms. Lord 
Chancellor said that copyright “is given by the statute to the first producer of a book 
whether that biok be wise or foolish accurate or inaccurate, of literary mentor 
no meric whatever" In Utttversily of London Press v University Tutorial Press 
(1916) 3 Ch 601, Peterson J said The word ‘original does not m this connection 
mean that the work must be an expression of origiml or inventive thought 
Copyright A ts are not concerned with the or ginality of ideas but with the expression 
of thought and in the case of literary work with the expression of the thought m 
print or writing The onginaliiy which is refjuired relates to the expression of the 
thought Dut the Act <loes not require that the work must not be copied from 
another work— ihat it should originate from the author *’ Originality relates (0 
the expression of thought The work must not be copied from another work 48 
B 309-28 C W N 013-40 T L R 186 (I* C) The word “original* should 
' benefit of that use 

' divested of its plain and 
ichis word for word taken 

1399 Copyright doe ■ . 

(1799) 5 Ves 

Walter y Lane, i\C)o t ’ • ’ ■ 

Lest my youn_^(iSg’ 

Cofnnger p 47 , see • " • 

(1868} L R 7 Eq . ■ 

Cooper 28 C W N 

were made in in old non copyrighted text 

In Frederick Emerson v Chas iw/f, 3 Story U S Rep 768, the plaintiff had 
compiled and p_pblislied a book entitled, 'The North American Anthmelie,“ 
described as connining elementary lessons by Frederick fi Amson, the purpose 
and object of the publication being to teach ■ * • 

The complaint was that the defendants on a date 

consent exposed for si'e and sold fifty copies of ■ 

to luve been composed by the deft-ndant Davis , . . 

copies of the same The mam defence was tha ■ ■ >■ - 

sold by llieolefendants was composed by thetnse • 

part of It was coped adopted or taken from the pliintifPs book or any part there- 
of At p 778 of the report the learned Judge expressed himself thus • “The book 
of the plaintiff is, in my judgment new and oriemal in the sense in which t* Oac 

T question is not whether the 
• • never been used before, or 

■ ■■ • ■ purpose The true tjues ion 

■ ■ • • ation of materials have been 

used before for the same purpose or for an> other purpose If they have oo', then 
the plaintilT is entitled to a copynght, alihough he may ha« gathered hints for 

C. C H Vol. I— 164 
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his plan and arrangement or parts of his plan and arrangement froni existing and 

known sources He may have borrowed much of his materials frnai others, but it 
they are combined in a different manner from what was m use before . • 

he is entitled to a copyright It ts true that he do's not thereby acquire the ngn 
to appropriate to himself the materials which were common to persons 
so as to exclude those persons from a future use of such materials but then they nav 
no right to use such materials with its improvements superadded, whether tn y 
consist in plan, arrangement 01 illustrations or combinations, for these 
strictly his own In truth, in literature, in science and m art 

can be few, if any, things which, in an abstract sense, are strictly uew and orig 

throughout 

In the case of V Surtih Chandra Deb 17 Cal <351, the 

whether copyright can exist m a selection In that case 5/r * 

at p 961 ‘ In the case of work not original in the proper sense °‘ tii . » 

composed or compiled or prepared from materials open to all , ® neht to 

man has produced such a work does not take away from any one dse m 
produce another work of the same kind, and in doing so to us^ all tne 
open to him But, as the law is cone sely stated by Hall, V C \a pOgg v , , t , 

R 18 Eci 4« at p 4S8, the true pcinciple m il these cases is that the deKMam 

IS not at liberty to use or avail himself of the labour which the plaint'” “ 
for the purpose of producing his work that is in fact merely t® t®**® “ ' 

result of another man s labour or m other words Ins property ” 

Similarly in Longman v Winckester 16 Ves 269 271 (1809) Lord 
A work consisting of a selection from various authors, two men might pern p 
the same selection but that must be by resorting to the origi^* autno«, ? 
taking advantage of the selection already made by another ' also 

approved of by Lord Hatktrly 10 Spttet v Browrt, 6 W R (En? ) ‘'S » 

Mafat andPaigt v Gtll (1902) 84 L T 456 on appeal 86 L T 465 

In IValferv Lane (1900) A C 539 m his judgment po'^'ted out that 

copyright 18 merely the right of multiplying copies of a publ shed writing anuu 
nothing to do with the originality or literary merits of the autho' or composer wnai 
18 the precise amount of the knowledge labour judgment or literary skill or taste 
which the author must bestow upon ns composition in order to acqun^e c<y>yrifnt m 
It within the meaning of the Copyright Act 0/1911 cannot be denned in precise 
terms In every case it must depend largely on the special facts of that case, ana 
must in each case be very much a question of decree Per Lord Atatmon m so o 
W N 613 at p 6-3 p C 

In the case of Black v Murry 9 Retlie 341 (1870) wh ch dealt with the alleged 
infringement of the copyright in a volame eni tied * Minstrelsy of the Scottish Border ' 
the original edition of which was no longor protected by copyrght but a new 
edition was publ shed to which valuable notes were added Lord JCinloch, m deh 
venng the judgment dealt with the question of the effect of these notes upon the 
edition in which they were printed, m a very clear and forcible judgment He said 
at p 35S of the report —'n think it is clear it wiB not create a copyright m a new 
edition of a work of which the copyright has expired merely to make a few amenda 
tion of the text or to add a few unimportant notes To create a copyright by altera 
tions of the text these must be extens vc and substantial practically making a new 
book With regard to notes in like manner they must exhibit an addition to the work 
which IS not superficial or colourable but imports to the book a true and real value over 
and above that belonging to the text This value may perhaps be righty expressed 
by saying that the book will procure purchasers in the market on special accounts of 


In J Arnold v Ifouhton the plaintiffs where the publishers of a book 
wTitien by Dr Brener called the "Guide to Science" The Vice Chancellor 
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S W Pagetvood having full) ascenained the object with which this book was com 
plied and published and the sources from which Dr Brewer obtained the information 
necessary to enable him to write u stated these matters in the following passage 
and laid down the principle of law apphcible to the facts He said If any one 
by pains and labour collects and reduces into the form of a systematic course of 
instruction those questions which he may find ordinary persons asking in reference 
to the common phenomena of life with answers, to those questions and ex* 
planations of those phenomena whether such explanations and answers were fur 
nished by his own recollection of his former general reading or out of works consul 
ted by him for the express purpose, the reduction of the questions so collected with 
such answers under certain heads and m a scientific form is amply sufficient to con 
stuute an original work of which copjnght will be protected Therefore 1 have no 


V {jreg« r 

370 , lyeatherby * « 

c 33S 

Literary — ^The work must not only be original it must be a ‘ literary work " 
CoPinger p 50 The examination papers set by two examiners are original literary 
works within the meaning of this section and is a proper subject of copyright 
^neruty of London press Ltd Unis ersity Tu'ortal Press Ltd (1916) Cli 601 


L R 395 .'"or in newspaper telegrams v Steinkof i Ch 489 Ex 

change Telegram Co v Central News (1897) 2 Ch i.%]—Coptit^er 50 A trades 
mans catalogue is a proper subject of copyright Hollenw Arther (1863)1 H& 
M 603, V (187s) L R 19 Eq 6*3 21 Ch D 369 (1906) 2 Ch 

491 » (1893) 1 Ch ■x\%,Colliss Ca/rr (1898)78 L T , Kelly s Morns (1866) 
L R 1 Eq 697 , Morris v Ashbee, (t868) L R 7 Eq 34 

Abridgement —In an abridgement the idea must be preserved and expressed 
m authors 0 vn language A book m which certain passages are copied and others 
are omitted 1$ not an abridgement In order to constitute an original literary work 
some skill must be manifested m arranging the selection In order to constitute 
I _ a r.- « n n-.i arffange 

I whether 
In a new 
amenda 
>y altera 

tions of the text these must be extensive and substantial practically making a new 
book 48 B 308 = 28 C W N 613 P C see also Black v Murray 9 Sc Sess 
Cas 3rd Ser 341 Hedderwteky Griffin 3 Sc Sess Cas 'nd Ser 383 Thomas 
V Tuner, (1886) 33 Ch D 292 , Dlaekloek » Pexrson (19*5) ■* Ch 576 

Oompilation — A copyright may ex stm a compilation 43 A 412 = 61 Ind Cas 
394=19 A L J 180 


exercise of thought is required and as such is a suujeu iiuiter ui copyiig l oar#/ 
V 16C B 491 . » Yi. C 228 

Tranalation— Cop>Tight may exist in the translai on of a work. Byrnt 
5/i/iJ/Co (1914) I K B 6’2 T orofaboakis en iiled to cop)Ti„ht i 

translation of It, as if It 'vete an k. 13A L J 6j6 
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his plan and arrangement or parts of his plan and arrangement from existing and 

known sources He may have borrowed much of his materials from others, nut n 
they are combined in a different manner from avhat was in use before • ■ ■ . 

he IS entitled to a copyright It is true that he does not thereby 
to appropriate to himself the materials which • ■ _ ’ ' “ , ‘ , 

so as to exclude those persons from a future use of ' ' , , 

no right to use such materials with its improve 

consist in plan, arrangement, 01 illustrations j 

swcily his own In tniih. an literature, in science and in art 

can be few, if any, things which, in an abstract sense, are strictly new ana orig 

throughout 

In the case of MacmilUn v Suresk Chandra Deb, 17 Cal ^'\' 0 dson satd 

whether copyright can exist in a selection. In that case Sir ...ju but 

at p 961: ‘ In the case of work net original in the proper sense 01 tnei . 
composed or compiled or prepared from materials open to all, tne i . ^ 
man has produced such a work does not take away from any one else tn 
produce another work of the 

open to him But, as the law 1 . ’ ■ 

R 18 Eq 444 at p 4^8, th ' • 

is not at liberty to use or a\ lit * , mi, 

for the purpose of producing his work , that is m fact, merely to taK-e aw y 
result of another man 5 labour or, lu other words, his property " 

Similarly in Zommanv IVmchetter, 16 Ves 269 271 (tSo?) Eldon Mid^ 

• A work consisting of a selection from 
the same selection but that must be 
taking advantage of the selection alre< 
approved of by Lord Hathtrly 10 Synei v nrown, t> v . 

Maff^atandPatgey <?»//, (1902) 84 L T 456 on appeal 86 L T - 

In T t Tt 1 » . mit that 

copvcigti - ■ [’ 

nothing 

IS the { • ® 

which th • ” 

It wiihio the meaning of the Copyright Act of 1911 can not b* deSaed in precise 
terms In every case it must depend largely on the special facts of that case, and 
must m each case be very much a question of decree " p/r Lord ^•^mion in 20 t# 
W N 613 at p 623 t>. C 

In the case of V. 9. Retue, 341 O870), which dealt with the alleged 

infringement of the copyright m a volume eninled "Minstrelsy of the bcottish Border", 
the original edition of which was no longor protected by copyright but a new 
edition was published to which valuable notes were added Lora Kmlozh, in deli- 
vering the judgment, dealt, wuh the question of the effect of these notes upon the 
edition in which they were printed, in a verj’ clear and forcible judgment He said 
at p 355 of the report —• I think it is clear it will not create a copyright in a new 

edition of a work of which the copyright has expired merely to make a few amenda 

tion of ihe text or to add a few unimportant notes To create a copyright by altera- 
tions of the text these must be extensive and substantial, practically makine 3 new 


i L*-“l 

' 405 


In 7. Arnold V Houhfon, the plaintiffs where the publishers of a book 
written"' "by Dr Brfaer called the "Guide to Science” The Vice Chancellor 
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W k- — r U J 1. t. 1. jJjjg 

obtained the information 
n the following passage 
He said If any one 

by pains and labour collects, and reduces into the form of a systematic course of 
instruction those questions which he may find ordinary persons asking in reference 
to the common phenomena of life, with answers to those questions and ex- 
planations of those phenomena whether such explanations and answers were fur 
nished by his own recollection of his former general reading or out of works consul 
ted by him for the express purpose the reduction of the questions so collected with 
such answers under certain heads and in a scientific form is amply sufficient to con 
stitute an original work of winch copyright wiil be protected Therefore I have no 
hesitation in coming to the conclusion that the book now in question is in that sense an 
original work and entitled to p 
"ay stations as contained m 
(1915) 3 Ch 377. C/also lyy 

1*89113 OWR 473 TratfeA ‘ t 

40 ch D 500 Cor V Anvili 
graph V Grtgory (1896) 1 Q B . .. 

370 , IVeatktrby v InUrnatianal (1910) 

C 335 


147 Ntsbet't Golf Agency (1907) 23 T L R 
' Ch 297 , L*sUt V Young, (1894) A 


Literary — The work must not only be original , it must be a ‘ literary work. * 
Copinger p 50 The examination papers set by two examiners are original literary 
works within the meaning of this section and 1$ a proper subject of copyright 
^^iverstty of London Prest Ltd 'i University Tutorial Press Ltd (1916) 2 Ch 6oj 


L R ^) , or in newspaper telegrams \lVater'i Stetnkoff {189:) 3 Ch 489 Ex 
change Telegram Co v Central ffews (1897) 2 Ch Ai)—Copinger 50 A trades 
mans catalogue is a proper subject of copyright Hotten v Arther (1863) l H & 
M iaitGrace't Neivman L, R l9Eq 623 si Ch D 369, (1006) 2 Ch 
491 (1893) * Ch 2 i8 , Colht v Cater (1898)78 L T 613 , Kelly v 'itorns, (1866) 

L R I Eq 697 , Morns v Ashbee, (1868) L R 7 Eq 34 

Abridgement —In an abridgement the idea must be preserved and expressed 
in authors ovn language A book in which certain passages are copied and others 
are omitted is not an abridgement In order to constitute an original literary work 
some skill must be manifested m arranging the selection In order to constitute 


tions of the text these must be extensive and substmtul practically making a new 
book 48 B 308 = 28 C W N 613 P C see also Black v ^lumy 9 Sc Sess 
Cas 3rd Ser 341 Hedderwtek\ Gnffin 3 Sc Sess Cas and Ser 383 Thomas 
V Tuner, (1886) 33 Ch D 292 , Bluklock v Pearson (1915) 2 Ch 576 

Compilation — A copyright may ex st in a compilation 43 A 412 = 61 Ind Cas 
394=19 A L J 180 


exercise of thought is required and as such is a subject matter of con) right. Sveet 
V Penning, 16 C B 49* . ITAlmaine v Bossy (iSjS) t Y d. C 2-8 

TTanslation —Copyright ma) exist in the translation of a work Byrne y 
StattstQo (i9I4)iK B 6'- The auihor of x book is en 1 led to co?)Ti3ht la a 
translation of It asifitwcre -tnalwork. ij A L J 6j5 
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his plan and arrangement nr parts of his plan and arrangement from existing and 
known sources He may have borrowed much of Ins materials from others, bnt if 
they are combined m a different manner from what was in use before . 
be IS entitled to a copyright It is true that he does not thereby acquire the tigtit 
to appropriate to himself the materials which were common to all persons before, 
so as to exclude those persons from a future use of such materials but then they nave 
no right to use such materials with its improvements superadded, whether they 
consist m plan, arrangement, 01 illustrations or combinations) for these ar 
strictly his own . In truth, in literature, in science and in art there are an 

can be few, if any, things which, in an abstract sense, are strictly new and ong 

throughout 

In the case Macmillan v Surah Chanira Dei, 17 Cal 551. ■''f S 

whether copyright can exist in a selection. In that case Sir Arthur 
atp 961 : ‘In the case of work not original in the proper sense 
composed or compiled or prepared from materials open to ® to 

man has oroduced such a work does not take awav from anv one else the r g 


man has produced such a work does not take away from any one else the r g 
produce another work of the same kind, and in doing so to L 


open to him But, as the law is concisely stated by Hall, V. C m HogS f^caniA-iVit 

K 18 Eq 444 at p 458, the true principle in all these cases is that the oei 

IS not at liberty to use or aviil himselCof the labour which the plaintiff has tj 
for the purpose of producing his work , that is m fact, merely to take away i 
result of another man’s labour or, m other words, his property " 

Similarly m LoHgmanv Wtnehetter t6 Ves 269 271 (>809) Lord Eldon said 
'A work consisting of A selection from va ' 

the same selection but that must be 

taking advantage of the selection ahead , .... 

approved of by Lord Hatkerly 10 Spttet v Jirouin,f> W R (Eng) 852 } see 
Mafal andPaige V (?;//. (1902) 84 L T 456 on appeal 86 L T 465 

In Walters ions, (1900) A C 539 10 his judgment pointed 

copyright is merely the tight of multiplying copies of a published writing, ana nas 

composer ‘wnav 
terary skill or taste 
juire copyright 10 

- . b wi uit vopyiigiit Au 01 t9*» caniiut ue defined In precise 
terms fn every case it must depend largely on the special facts of that case, aM 
must in each case be very much a Question of decree " Ptr Lord Atkmion in 28 c 
\V N 613 atp 623 P C 

f" ' "■ - 1870), which dealt with the alleged 

••Minstrelsy of the Scottish Border”, 
sroiected by copyright but a new 
were added Lord Kmlo^h, in deli- 


vering • 
editio 
at p 
editio 
tion c 



J 

f 


la /• Arnold V. HouUton the plaintiffs where the publishers of a book 
^•jittcn'^'by Dr Brt'her called the “Guide to Science” The Vice Chancellor 
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this book was com 
tamed the information 
he following passage 
“ said If any one 
a systematic course of 
instruction those questions which he may find ordinary persons asking m reference 
to the common phenomena of life with answers to those questions and ex 
planations of those phenomena whether such explanations and answers were fur 
nished by his own recollection of his former general reading or out of works consul 
ted by him for the express purpose the redaction of the questions so collected with 
such answers under certain heads and m a scie icific form is amply sufficient to con 
stitute an original work of which copyright will be protected Therefore I have no 


C 335 

Literary — The work must not only be original , it must be a ‘literary work.’ 
Copingtr p 50 The examination papers set by two examiners are original literary 
works within the meaning of this section and is a proper subject of copyright 
^>*ntrsity ot London Preis Ltd K Vnnerstty Tu'onat Preis Ltd (igi6) 3 Ch oor 
The word literary has not been used to portray qual ty or style or 1 terary finish but 
IS used to indicate written or pr wed ma ter Ibtd So copyr ght ex cs in a telegraphic 
ct)^t{AnderiOn V LubirCo (lOi?) - K B 469 Ayerv P S. 0 S JV Co io Ch D 
1^5, Ager V Cothngrindge s T L R ii9) or 10 catalogue of types ( v 
Embosotybe, 41 R P C 160 ) or in a system of shortl and {P tinan v Him« i T 
L R 39) or m newspaper telegrams fff'n/kr v Stttnkof (1892) 3 Ch 489 Ex 
changi Telegram Co v Central News (1097) 2 Ch *,%"]— Coptnger 50 A trades 
mans catalogue is a proper subject of copyright Notfenv Artlier (ti6i) i H & 
M 6^3, Grace V Nesvinan h R 19 Eq 6''3 zi Ch D 369 (1906) 2 Ch 
491 . (1893) I Ch 218 fCollitv Ct/kr (1898)78 L T Nelly v Morns, (1866) 
L R r Eq 697 , Morns'/ Ashbee, {}%(>%) R 7 Eq 34 

Abridgement —In an abridgement the idea must be preserved and expressed 
in authors own language A book in which certain passages are copied and others 
are omitted IS not an abridgement In order to constitute an original literary work 
some skill must be manifested m arranging the selection In order to constitute 


tions of the text 1 ' making a new 

book 48 B 3 o8«sS ’ 9 Sc Scss 

Cas 3rd Ser 341 183, Thomas 

V Tuner, (1886) 33 

Compilation — A copyright may ex stm a compilation 43 A 412=161 ind Cas 
394=19 A L J 180 


exercise of thought is required and as sucb is a subject matter ot copynght. Saest 
V Penning, 16 C B 491 , lyAlmaiiur Bossy, (iiiS) * Y &. C 2:8. 

Translation —Copyright may exist in the translation of a work. Byrne \ 
StxttstCo (1914)1 K B 6'’2 Tlie author of a book IS entitled to copynaht in a 
translation of It, as if It were an original work. 13 A L J 636. 


t 
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Title of a book— TJic tule of a book is not 1 subject matter of copyright 
Licensed VictitaUer s Ne vs Paper Co v BringJiatn, ^ZCb. D 139 

Unpublished work —An assignee of in unpublished literary work acquires 
copyright in It 39 M L J 34i==59 Ind Cis 229*13 L 'V iSt = (t920; 
M W N 426 


Libelloug, immoral or obscene work — A copyright in a libellous, immoral 
or obscene work will not be enforced Cobmger 59 citing Stock d^U v Onwnyn, 
(18261, 5B&Ct73p iValkot-i Walker 

0802} 7 Ves \,PopUlt M 347. o *55 

(1818) 2 Swans, 4(3 , 5'o«// • ' , Murray 'i Beniona 

0823) 1 ]ac 474, Lawrence v Smttk i ]ac 47* . v /o7/wf, (‘802) 4 Esp 97 . 
Galev (1817) 2 Stark N P C 107, Baschet v London Jllusltaiea, 09 / 

1 Cb 73 , Glyn V Western Penlures Film Co (1916) i Ch 261 

Original Dramatio ‘Work— In v pulbrooi (19®^) 
it was held (hat a dramatic work was not entilled t® he prote 
against piracy by public performance unless it ivas ,1,2 

printed and published The actual decision m Tate v Fulorook, s 
effect that mere scenic effects arc not the subject of protection n 
approved under the Act of rpti—Co/M^^rp 68 citing Tatev Thomas (192*} 

503 

blueioal Work — A muscat work may also hs a dramatic woA 
Smith (1S48) 12 Q D 2 7 Clerk v Dtshop^i^h T 908, Roberts 'i Bigttal, 3 * 
L R 552 » but see Tullerv Dlaekpool Winter Gardens ((895) 2 Q ® 

Artistio Work —This Act includes, among artistic works works of 

^ 

^ack 

»uin-uuu ULiwuCn nt 
cult 10 say what is 
of some object such 


drawing, sculpture and archuectural wc < 
Vide section 35 (1) , see also Grave s Ct 


^ - ui. k 1 1 i( aei-m« •'> 

IS an original photograph m so 
As 1 have already po nied out by 
graph or negative jt s permit! 
taking another photograph 
Pubuehed — A nli f ^ »- 
publ c either 
Britun\ Ken 
Dlaveheil v I 

series 748 Ct - w j ui iiieu PnnCe 

Albert V Strange (1849) 2 pe G & Sm 6j-» , Kenrich v Diunbe Colhertes 
(1891) 39 R 473 , Catrd v Sttne 12 Ann r -r « « The publication of a 
• publication in book 

» " 'on (1901) 107 Fed 

■' • case of artistic work 

• for sale Blink v 
18 r L R 525, 
ture in public for (he 
■ rk is not publ cation 

. ei vu iw.J ijii Cn rvep Jio , Bntiin v Keneefy, 19 T L R 122 

—Oldfield, The J^-v c/ Copyright p 46 


2 (i) Copyright in a work shall be deemed to be irifringed by any 

person who, without the CO isent of the owner 
lofringctnent of copyright copyright, does anything the sole tight 

to do which M by this Act conferred on the owner of the copyright , Provided 
that the following act shall not constitute an mfringement of copyright — 

y\ny fair dealing with nnf work for the purposes of private study, 
lesearcb, cmicurn. review or newspaper summary 
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(u) Where the author of an artistic work is not the owner of the copy 

right therein, the use by the author of any mould, cast, sketch, 
plan, model, or study made by him for the purpose of the work, 
provided that he does not thereby repeat or imitate the main 
design of that work 

(ill) The making or publishing of paintings, drawings, engravings, or 
photographs of a work of sculpture or artiuic craftsmanship, if 
permanently situate in a public place or building, or the making 
or publishing of paintings drawings, engravings or photograplis- 
(which are not in the nature of architectural drawings or plans) 
of any architectural work of art 

(iv) The publication in a collection, mainly composed of non copyright 
matter, b^na fide intended for the use of schools, and so described 
in the title and in any advertisements issued by the publisher, 
of short passages from published literary works not them 
sehes published for the use of schools m which copyright 
subsists* FroMded that not more than two of such passages 
from works by the same author are published by the same 
publisher within five years, and that the source from which such 
passages are taken is acknowledged 

(v) The publication in a newspaper of a report of a lecture delivered 

in public, unless the report is prohibited by conspicuous written 

he lecture 
which the 
used for 
aothing m 

. (i) as to 

newspaper summaries , 

(vi) The reading or recitation in public by one peison of any reasonable 
extract from any published work. 

(2) Copyright in a work shall also be deemed to be infringed by any 
peison who — 

(a) sells or lets for hire or by way of trade exposes or offers for sale or 
hire, or 

(i) distributes either for the purposes of trade or to such an extent as to 
affect prejudicially the owner of the copyright , or 

(c) by way of trade exhibits in public , or 

imports for sale or hire into any part of His Majesty's dominions to 
which this Act extends, 

any work which to his knowledge infringes copyright or would infringe 
copyright if it had been made withm the part of His Majesty’s dominions in or 
into which the sale or hiring, exposure, offering for sale or hire, dislribution, 
exhibition, or importation took place 

(3) Copyright in a work shall ako be deemed to h. infringed by any person 
who for his prnate profit permits a theatre or other place of entertainment to 
be used for the performance in public of the work without the consent of the 
owner of the copyright, unless he was not aware, and had no reasonable ground 
for suspecting, that the performance would be an infringement of copyright. 

Any person — This term includes compau} Marttalt v CtHi^ns, {iZji) L R 
9 Cli 51B , McLean v Mody, 20 Scss Cas 1154 

Consent — No written ».onscnt is necessary Consent miy be presumed from 
circumstances Coper v Stephens, (iSqS) • Ch 567 » Djmtsson \ Ashijvn, 
(1897)13 T L. R 5:6, hotreus v Cooke, (1903)2 K B 5:7,536 \ 1 censec 
can sue for infringement British Film Actors v Clcrer, (igit) 1 K B :g9. 

ynirDenlmg — 'As a question of sma law, apart from esccpiional cases.il 
privilege of fair use accorded toa subsequent wnter must be such, and such 
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Title of a book — The title of a book is not t subject matter of copyright 
Licensed V’CtuaUer s News Paper Co v Brirtg'katfi, 2^ Ch D 139 


Unpublished work — An assignee of an unpublished literary work acquires 
copyright in it 39 M LI 341 = 59 Ind Cas 229=13 L W I5I = (J 92 ®) 
M W N 426 


Libellous immoral or obscene work — A copyright m a libellous, unmonf 
or obscene work will not be enforced Copinger 59 citing Slock d:ile v 
(1826), 5B & C 173 V (1803) cited 2 Camp 28, Walkot 

(1802) 7 Ves I , Pofi/ell V Slockdale, i Ryam &. M 347. '' 

(i8:8) 2 Swans, 413 , Southey v Sherwood (18(7) 2 435 » ^Inrray v 

(1822) 1 Jac 474 1 Lawrence v Smith, 1 Jac 471 . Fores w JohneS,{,^^o'^) 

Galev Leckte (1817) 2 Stark N P C 107, Baschet v Lonlon Illusltaled, liyow) 
I Ch 73 , Glyn v JVestern Features Film Co (1916) 1 Ch 261 

Original Dramatic Work — In 7u// v Fulbrool (190^) * ^ ^,-rtpd 
It was held that a dramatic ivork was not entitled 
against piracy by public performance unless it was capable ot | 

printed and published The actual decision m Tale v FulbroOli, t 
effect that mere scenic effects are not the subject of protection has 
approved under the Act of i9ri — Cofiin^erp 68 citing Tale v Thomas * 

503 

Musical Work~A musical work may also be a dramatic work 
Smith (1848) 12 Q B 2 7 , Cleikv Dtshop 35 L T 908 , Roberts v Signal, 3 » 
L R SS2 I hut see FttUerv Blackpool IVmter Gardens (1895) 2 Q B 4*9 
Artistic Work —This Act includes among artistic works, warks 

drawing, sculpture and architectural works of amnd engravings and pnoig r 

Vide section 35 (1) , see also Graves Ctse (1869) L R 4 Q B 7*5 , e»R 

has no monopoly in the subject De Berengerv iVeheble (>8i9) 2 Ma« . 

Blaekwely (1740) 2 Atk 94 In Grave s Case t R 4Q ^ „«»t» - vn 

burn / observed as follows in regard to photographs The distinction beiwee 
original painting and Its copy ts well understood but u is dilficult to say wnat 

meant by an original photograph All photographs are copies of some objectjsu 

as painting or 1 statue and it seems to me that a photograph taken from a picture 
18 an original photograph in so far that to copy it is an infringement of this statute 
As I have already pointed out by section •* although it is unltwful to “ P t, 

graph Of negative it is permitted to copy the subject matter of the pnolograp y 

taking another photograph 


11 .. ...... Trp received bv the 

public e 

Britain ’ 

Blanche 
senes 71 
Albert 

(1891} vr i\ 4/j , \,ui \ <! t npp 326 The publication ofa 
story in parts in magazine has been held to be equivalent to publication m book 
form Holmes v Hurst (1S98) 174 U S Rep 28 , AItJpn v Dutton (1901) 107 Fed 
Rep 708, iPA te (,iQ02) 112 Fed Rep 1004 In the case of artistic work 

or design such a work is published when it is publicly exhibited for sale Blxnl v 
J oOhnan (188S) 39 Ch D 678 , Britain v Hinks Bros , {1902) 18 f L R 525 , 
Dalglish V firvie, 3 Mac Sc G 231 But the exhibition of a picture m public for the 
purpose of obtaining subscribers for engravings of the work 13 not publication 
Turner'! Robinson 19 Ir Ch Rep 510, Bn/im v Kenedy, (1902) 19T L R 122 
—Oldfield, The Lav of Copyright p 46 


2 (1) Copyright in a work shall be deemed to be infringed by any 

person who, without the consent of the owner 
Infringement of copyright of the copyright, does anything the sole right 
10 do which u by tins Act conferred on the owner of the copyright , Provided 
that the following act shall not constitute an infringement of copyright — 

(I'l Any fair dealing with any work for the purposes of private study, 
^ ' research, criticism, revieiv, or newspaper summary 
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(11) Where the luihor of an artistic work is not the on ner of the copy 
right therein the use by the author of any mould cast, sketch 
plan, model, or study made by him for the purpose of the work 
prOMded that he does not thereby repeat or imitate the main 
design of that work 

(ill) The making or publishing of paintings, drawings eigravings, or 
photographs of a work of sculpture or arti tic craftsnnnsliip if 
permanently situate m a public place or buildiig or the making 
or publishing of paintings drawings, engravings or pIiotO(,raph> 
(which are not in the nature of architeriural drawiti's or plans) 
of any architectural work of ait 

(it) The publication m a collection mainly composed of non copyright 
matter, b^na fide intended for the use of schools, and so de cribed 
in the title and in any advertisements issued by the publisher, 
of short passages from published literary works not them 
selves published for the use of schools m whicli co|yright 
subsists Pioaidedthat not more than two of such passages 
from works by the same author are published by the same 
publisher within five years, and that the source from which such 


passages are taken is acknowledged 

(v) The publication in a newspaper of a report of a Wciurc Jeluercd 

in public, unless the report is prohitiitcd by conspKiuius t\ iiten 
or printed notice afTtxed before an I mnlntnlnp I dm 1 ilic* le tnre 
at or about tbe main eniranco of Ihn Im)) )ijm jji ishicli the 
lecture IS given and except whilst tbu bull Hug li heiiih lue t fir 
public worslitp m a posltian near thu k hiu n lliligtn 

this paragriph shall aficet the proTltibiit '1^ is in 

newspaper summaries , lepiibl caiimi or perfor* 

(vi) The reading or recitation in Dublin by one I h reflisal the work is 

extract from any published work. f the author Olffielts 


f the author Olffielts 


(2) Copyright in t work shall also b d 
person who — 

(a) sells or lets for hue or by way of tr 
hire, or 

(4) distributes either for the piiqw 1 < 1 1 
affect prejudicially the owner of th 
(c) by way of trade exhibits in public <ir 
(rfj imports for sale or hue into any j ir 
which this Act extends, 
any work which to his knowlcdg<- infrn 
copyright if it had b'’en made within ill** pin 
into which the sale or hiring, cxjiosurc, on rji 
exhibition, or importation took place 

(3) Copyright in a work shall also bi, d j 
who for his private profit permits a Oualr* « 
be used for the performance in public of tli 
owner of the copyright, unless he wM not a/ r 
for suspecting, that the performance would I 

Any person — Tins term includM 
9 Cl) 51& , McLean v Mody^ ae San. Cm ti 
Consent— No written •.oMcat Is mo* 
circumstances Cofier v SteJiftnUt 1 

(!S97) 13 T L. R 226. S om mi t, 
can sue for infringement ^ 

fair Dealing — a 
privilege of fair use 


the provision of this 
ork shall be the first 


ograph, or portrait, the 
some other person and 
pursuance of that order, 
the contrary, the person 
onfifiarif stiall be tbe 

some other p“rson under 
d the work was made 
t jerson, tli* person by 
in the absence of any 
owner of the copyright, 

-• other contribution to a 
li'-al there shall, m the 
n^rary, b» deem'd to be 
) the publication of 
xper, magazine, or 

assign the r'^ 
to li 
other , 
for 
any 
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lo the proprietor of the first publication ; but case' 
there is some injury, yet equity will not intenere 
use, IS where the amount copied is sfuaii ana 
f bad motive, or where there is a well founaea 
where there has been lon^ acquiescence m the 


doubt as to the legal title, ui \ru^:re mere nas ueen iu*ig ai-ii'-v--'.. — - i 
infringement or culpable laches and negligence m seeking redress, cspecialiy if 
It appear that the delay has misled the respondent " X.ati>r^nce v Dona, 4 t^uH 
r. Quotations reasonable m quantity, number and length is fair if within resonaoie 
limits Sampson V Seaver KadfordfUoftA 539 > Chai/erionv Cave,z^ ^ 
Icfringement of copyngHt —In an action for an injunction and 
r an infringement of plaintiff's copyright, if u be found that even 


ihe work are indentical, that references of significance --- - 

work are reproduced in defendant’s work but by reason of absence ot . t 

have no significance therein and there is identity not inerely ®f miormat 
language, that leaves no doubt that the work of the defendants is a copy 


* plaiutifTs 


plaintiff’s m a very high decree 67 Ind Cas 983 .1,- 

'The moral basis on which the principle of these protective provisions uralier 

?hth commandment. ‘Thou shah not steal •” 28 C W N 6t3_”. K. 


Eighth commandment, ‘Thou shah not steal * ” 28 C W N 6»3 " ^ . much 
V. (190<>) A C 539 M P 5« Lord HMury =“4 '"Sed 


regret if I were compelled to come to a conclusion that the state of ihc law P , j 
one man to make a profit and to appropriate to himself what has been p 


appropriate ti 


.■ ,(i847) 3,C B 871; 

bte for infringement of 
(,924) lie B 


,ys -ti>B, «pn« 

part of It (3) By 


,™a„_ng *9 vvW, c, a pan “ Ir ^ 

r a^oatt under the form of a translation 
(r)^By making mechanical coQttiv&wcM 
, performing it in public (9) By dealing 
with copies made or imported in contravention of ihe Act— Cop/ndor p ito 


3. The term for which copyright shall subsist shall, except a* otherwise 

_ , , expressly provided by this Act, be the life of the 

Tctm of copyright author and a period of fifty years after his death 

Provided that any time after the expriatton of twenty five years, or in the case 
of a work in which copyright subsists at the passing of thu Act thirty years, from 
the death of the author of a published work, copyright m the work shall not be 
deemed lo be inftinged by the reproduction of the work for salcjf the person 
reproducing the work proves that be has given the prescribed notice in ivrilins 
of his intention to reproduce the work, and that he has paid in the prescribed 
manner to, or for the benefit of, the oivnerofthe copyright royalties in respect 
of all copies of the work sold bj him calculated at the rate of ten per cent on 
the price at which he publishes the work, and, for the purposes of this proviso, 
the Board of Trade may make regulations prescribing the mode in which notices 
ate to be given, and the particulars to be guen in such notices, and the mode, 
time, and frequency of the payment of royalties, including Cathey think fit) 
regulations requiring payment in advance or otherwise securing the payment 
of royalties 


Notes ^ — "The proper penal of copynpbt has Jong been a matter of controversy. 
Some have contended that ihe period ought, m ihc interests of literalure to be a 
very Short one , others urge m the s-"*' »i>-. .. f 

Those who argue m favour oj a re* • • 

monopoly, whilst upholders of copyngh 

to prevent others multiplying copies of . • 

someiimts ntgutd vhai the existence of il •• 

Literature, but IMS exceedingly doubtful ■ * !■ . 

<Jrt Co/yngA/ p 84- ‘ At the conference * - ■ • 

j^7 for the purpose of considering what modifications ought to be made m the 
Berne convention, a vvas decided that the minimum protcciion accorded to an 
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author should be during his life aoJ for a period of fifty >ears after his 
death 

This appears to be a reasonable period ind it has now been adopted by the 


■ ■ * Morks of the same author 

* - » . . nain at one and the same 

‘The above prot ISO ts to apply to posthumous works as if the author died at the 
date when his work was first published, performed or tlelnered in public There is 
no similar provision expressly extending the proviso to photographs and mechanical 
contrivances and it is submitted that these cannot be compulsorily reproduced 
upon a ropUy basis •— Co/i/»frrp 88 

4. If, at any lime after the death of the author of a literary, dramatic, or 

Compulsora hcencs musical work which has been published or peifor 

. med in public, a complaint is made to the Judi* 

*^*^‘ Co*°*****l®e of the Privy Council that the owner of the copyright in the 
work has refused to republisli or to allow the republication of the work or 
has refused to allow the performance in public of the work and that by 
reason of such refusal the work is withheld from th^ publu, the owner of the 
copyright may be ordered to grant a licence to reproduce the work or perform 
the work m public, as the case may be, on such terms and subject to such 
conditions as the judicial Committee may think fit 

Notes— “There must be a refusal to republish or allow republication or perfor- 
reason of such refusal the work is 
. r the death of the author " Oldfields 

rt (*) Subject to the provision of this 

Ownership of copyright, etc author of a work shall be the first 

owner of the copyright therein 

Provided that— 

(fl) wheie, in the case of an engraving, photograph, or portrait, the 
plate or other original was ordered by some other person and 
was made for valuable consideration in pursuance of that order, 
then, in the absence of any agreement to the contrary, the person 
by whom such plate or other original was ordered shall be the 
first owner of the copjrnght 

(5) where the author was in the employment of some other p“rSQn under 
a contract of service or apprenltceship and the work was made 
m the course of bis employment by that person, the person by 
whom the author was employed shall, in the absence of any 
agreement to the contrary, be the first owner of the copyright, 
but where the work is an article or other contribution to a 
newspaper, magazine or similar periodical, there shall, m the 
absence of any agreement to the contrary, be deemed to be 
reserved to the author a right to restrain the publication of the 
work, otherwise than as pail of a newspaper, magazine, or similar 
periodical 

(a) The owner of the copyright in any work may assign the right, either 
wholly or partially, and cither generally or subject to limitations, to the 
United Kingdom or any self governing dominion or other part of bn 
Majesty’s dominions to which this Act extends, and either for the whole 
term of the copyright or for any part thereof, and may grant any interest la 
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the right by license, but no suchtassignmeot or grant shall be valid unless 
It IS m wruing signed by ihe owner of the right in respect of which the 
assignment or grant is made, or by his duly authorised agent . 

Provided, that, wh-re the author of a work is the first owner or the copy 
right therein, no assignment of the copyfigh*, and no grant of any interest 
therein, made by him (otherwise than by wiU) after the passing of this Act, 
shall be operative to vest m the assignee or grantee any rights with respect to 
the copyright in the work beyond the expiration of twenty-five years from the 
death of the author and the reversionary interest in the copyright expectant on 
the termination of that period shall, on the death of the author, n itwithstan- 
dmg any agreement to the contrary, devolve on his legal personal represenia 
lives as part of his estate, and any agreement entered i ito by him as to t e 
disposition of such reversionary interest shall be null and void, but nothing 
in this proviso shall be construed as applying to the assignment of the Mpy 
right in a collective work or a license to publish a work or part of a wor 
part of a collective work 

(3) Where, under any partial assignment of copyright, the assign^® 
becomes entitled to any right comprised in copyright, tlie assignee, as 
pects the lights ao assigned, and the assignor as respscts the rights n 
assigned, shall be treated for the purposes of this Act as the owner ot 1 
copyright, and the provisions of this Act shall have effect accordingly 


Author— No definition 01 the word “author ’ is given m the Act "fn my 
‘ ' producing as the inventive or mistef mma, 

ether it be a drama or a painting or a photo. 

* Q B D 637 It 15 clear that a person who 

pHy to the writer or the subject of a pictu^r® to 
an artist is not th» author of the novel play or picture Co/>in^er p 93 citmg Shepnif^ 
V (1856) 17 C B A27 > Ttiev Thomat (loai) i Ch joj Adaptation 

19 not, of course so fine an art as original work but I cannot see why a man shouia 
not be ‘the author of a dramihc piece because the foundation of it is taken from 
so-nc other drama Walter \ Lane (1900) A C 539 But ‘a mere co^ist of 3 
written tnaiier vs not an author ' Walters Latte stipra A translator from on« 
language to another is an author A person io whom words are dictated for the 
purpose of being written down is not an author Ibtti But a medium iS 
the author of copyright of a script dictated to her by spirit Cttmmins v Bond 
{1927) * Ch t67 In a I terary wOrfc the person who originates the language is the 
author and in an arusiic v *• . 

Copin^er p 93 See also Wa • v Rently 

(1871) L R C P ay come 

Juio etisience without produ » /- 

539. Springfield v Thxm . ■ . 

(tga?) 23 T L R 370 . Tate v Bull brook fipoSJ i K B 8si A person who d' 
vents the subiect of th*- de.ign and prescribes the proportions and the contents of a 
design as well as furmshe. parts of the maierials from which the drawntr has to 
be made m ih“ first mstan'*c is in author Stannard v Harrnon 24 l'’ T <70 
Hut a person ivlio is menpaWe of dr.w.ng even such a very simple pic'tote as a 
rough sketch of the htimin hind and who dtl not m fact^set nencif 
to piper in the matter, cannot be ciUcd the author of the drawinir ICenni v La-^renre 
Co (tSgo) 23 Q B D 99 

itiBimpeldv IVicholsoni Sim &. St i Sir John Leach said “Jam oT ontmon 
that, under the Statute, the person who froms the phn and who embarks m the 
sjiccolation of a work, and wha^emplo>s various persons to compose ths different pacts 

“rsoi who so forms 
hts own selection, 

■ ■ inci proprietor of the 

• , « , J , ... , equitable meaning of 

the Siiiuie of Anne, which being a remedial law, is to be construed literally ’ 

Valuablo consideration what It is— vide ifr A ite v ifirror 0/ Life Co , 
(1893) 2 Cb 531 , Sta‘hman v Paton, (1906) 1 Cl» 774 
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The person by whom Buoh plate eto —vide V T^/or (1897) i Ch 
46? , Bcucasv Cooke, {^901) 2 K B 227 

Contract of service — 'The greater the amount of direct control exercised 
over the person rendering the services by the persons contracting for them, the 
stronger the grounds far holding it to be a contract of service , and, similarly, the 
greater the degree of the independence of such control the greater the probability that 


There is a contract of service where the contract is such that the employer is entitled 
to say You shall do it m this way that is to say, not only shall you do it by virtue 
of your agreement but shall do il as 1 direct you to do Sadlf'e Henlock, 4 E & 
B 578 , Ltmfius v London Gener>il Omntbus Cc i H & C > Tewtns v 
Noaket, 6 Q U D 532 

Apprenticeship An apprentice is a person bound to and who serves another 
for the purpose of learning some thing which the other is to teach him ’ St Pan 
eras V Clapkam 2 E S. E 74’ see also R v Shtnfield 14 East, 514 


Sub-section ( 2 )— This sect on deals with assignment and licenses There is a 
betiieen \5s>gnm6r>s and Icsnss ffeatk v 43 Ch D 

461 , io/r ’ ” '' " •’ - I. t. „ . . - 

the thing 

not t) giv i 

45 i , I7f 

of a sum , 

power of printing, reprinting and pubi slimg a certain worlw for all time, that 
would be parting with the copyright ' Per IVocdV C in Stevens v Denmnt l K 
AJ 168 

Ctvtl Remeittu 


6 . (0 Where copyright in any work has been infringed, the owner of the 
^ , , - - copyright shall, except as otherwise provided 

infringe entitled to all such remedies 

® by way of injunction or interdict, damages, 

accounts, and otherwise, as are or may be conferred by law for the infringe-’ 
ment of a right 


(2) The costs of all p'lrties in any proceedings in respect of the inftinge- 

'aC shaJl he va tha ahsabite dvscxcUAa of thft Coatt 

(3) In any action for the infringement of copyright in any work, the 
work shall be presumed to be a work in which copyright subsists and the 
plaintiff shall be presumed to be the owner of the copyright, unless the 
defendant puts in issue the existence of the copyright, or, as ibt case may 
be, the title of the plaintiff, and where any such question is in issue, 
then— 

(а) if a name purporting to be that of the author of the work u printed 

or otherwise indicated thereon in the usual manner, the person 
whose name is so printed or indicated shall, unless the contrary 
IS proved, be presumed to be the author of the work ; 

(б) if no name is so printed or indicated, or if the name so printed or 

indicated is not the author’s inie name or the name by which he 
IS commonly known and a name purporting to be that of the 
publisher or proprietor of the work is ptmted or otherwise indicated 
thereon in the usual manner, the person whose name is so printed 
or indicated shall, unless the contrary is proved, be presumed to 


C C. H Vol 1—16$ 
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^ be the owner of the copyright in the work for the purposes of 
proceedings m respect of the infringement of copyright 
therein 

Notes — ^The ' owner o{the copynghiT isenherthe original owner or a person 
who derives title through him Where the right of the plaintiffs is suitable 
he cannot sue without joining the legal owner Performing Right Society Lta v 
London Theatre oi Varieties (1924) A C t, see also Vmaersity of LondonP^ss.v 
University Tutorial Press (1916) 2 Ch 601 , Bov/dens v Herbert, (1904) 2 Ch oo 
Spec al damage need not be proved exchange Telegraphs <^regory, j ^ 
B 147 A licensee without joining ihc owner cannot sue Nelson y Horn , 

(1909) 35 T L R 68c , see also NiCol v Stockdale 3 Swan 687 , Petty s 
(1897) I Ch 467 The infringed copies must he delivered to the owner ^ . 

V Valley Printing Co (1908) t Ch 567 An application for .“'‘ouss 

made without any delay it/nw»nart v Teg^:,^^^m 3®S ,,2 

& My 73, Southeys Shervjood 2 Mer 435 Lewis v Chapman, Z B 
Pitmans Hme,\'i: L R 39 As to method of accounting vide CoWKrrt v - 

2 Ha 543 560 Where the defendants in an action for damages lor mfrmge ^ 
copyright in respect of work do not put in 

work there is an vrrebuiable ptesumpu ' ^55 

which copyright exists and the plaintiff is 

of cases, the Court should be reluctant to L 

? ueatton of infringement of copyright will 
*34 

7 AU jnfrmgmg copies of any work in which copyright or of 

„ , , any substantial part thereof and all plates useo 

Righw of owner against per or aSiM to ”e used for the production of 
sons possessing or dealing deemed to be 

will, infringing copies etc "'Jgf owner of the copyt‘Sh<. 

who accordingly may take proceedings for the recovery of the possessions Iheie 
of or in respect of the conversion thereof 

Notes — Infringing copies mean copies including colourable imitation made 
or imported m contravention of the provisions of this Act It is to be observed that 
proceedings for recovery under this section can only be taken when the whole work 
of any s ibscantial •'•»»»>-/./• >. ■» •* *■»» niy a few passages were re 

printed property This 1* m substantial ac 

cord wuh the dec « C L R at at p 171, where 

the Court observe that under the 23rd section 

the proprietor of < property of all copies of an 

other book which contained primed therein a few pages or passages of his book' 

In such a case the plimtiff would be entitled to delivery for cancellat on tVane V 
Seebohen (i8S8) 39 Ch D 73 — Oldfield \i 87 One of the co-owners can sue under 
his^ecwfl^ Vide V Rtnad, (189?) 3 Ch 4 oi , Creinj^i v Routledge (1916) 

8 Whete proceedings are taken jn respect of the mfringment of the 
Exemption of innocent in *'Ork and the defendant jn 

fringer ftotn 1 nbil vy to pay oeiencc alleges that he was not aware of 
damages etc. existence of ihe copyright m the work, the 

. , piamliff shall not be entitled to any remedy 

other than an injunction or interdict m respect of the infringement if the 
defendant proies that at the date of the infringement he was not aware and 
had not reasonable ground for suspecting^ that the copyright subsisted m 
the work 

Notes —By Berlin Convention the necessity of TCgisttMion has been done away 
with So there may be cases, m which for want ofrcgisira'ion the defendant may 
not be aware of ihe existence of the copyrijit m the work This section has been 
e*"** * ’ * ’ ” nt^tr 10 eniitJe to an exemption under thu 

s ' ■ A copyright is ^ proprietory right and as such 

i ■ ' acted innocentl) .\fanieU v Valley Print 

i « n ■ ' proving that the defendant * was not aware of 
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the existence of the copyright in ihe work” IS on the defendnnt 'The only grounds 
for not suspecting copjright appear to be either, {a) that the period of copyright 
protection has nin out, (b) that he thinks that the work is of such a character that 
It ought not to be a subject of copyright, (c) that the work is a foreign work ' Copin- 
173 

9 . (i) Where the construction of a butldmg or other structure which 
Resmciion o» 'jhich, if ^mpleted would infringe 

the case of aichiteciure *>■' copyright in some other work has been com 

menced, the owner of the Copyright shall not 
be entitled to obtain an injunction or interdict to restrain the construction of 
such building or structure or to order its demolition 

(2) Such of the other provisions of this Act as provide that an infringing 
copy of a work shall be deemed to be the property of the owner of the copy 
right or as impose summary penalties, shall not apply m any case to which this 
section applies 

Notes — In such a case the only remedy of the plaintiff lies in an action for dam 
age As regards amount of damage, v\dt Lufort v LaUemant, m Old field ^ 

90, Btm V ICeett (1918) 2 Ch 281, Fcnntng v Woherhamplon, (1914) 31 L 
T 1171 

10 An action in respect of infimgement of copyright shall not be com 

L,m,tm,ou ofaciions menced utter the erp, ration of three years neat 

after the infringement 

Noteg —This period of licnuation applies in an a'^tion to be brought under section 
7 . (Vtde-Co/i«^er p 179) Moreover the acts which are deemed to be infringements 
under section (2] are each new infringement, and the period is (o be counted from 
such an act and not from the original making of the work Ihd 
Imporlatton of coptes 

14 * (i) Copies made out of the United Kingdom of any work m which 

copyright subsists which if made in the United 

taportation of copies Kingdom would infringo copyright, and as to 
which the owner of the copyrigt gives notice in writing by himself or his 
agent to the Commissioners of Customs and Excise, that be is desirous that 
such copies should not be imported into the United Kingdom, shall not be 
so imported, and shall, subject to the provisions of the section be deemed 
to be included in table of prohibitions and restrictions contained in section 
forty two of the Customs Consolidation Act, 1876, and that section shall apply 
accordingly. 

(2) Before detaining any such copies or taking any further proceedings 
with a view to the forfeiture thereof under the law relating to the Customs, 
the Commissioners of Customs and Excise may require the regulations under 
this section, whether as to information, conditions or other matters to be 
complied with, and may satisfy themselves in accordance with those regula 
tions that the copies are such as are prohibited by this section to be 
imported 

(3) The Commissioners of Customs and Excise may make regulations, 
either general or special, respecting the detention and forfeiture of copies, the 
importation of which IS prohibited by this section, and the conditions, if any, 
to be fulfilled before such detention, and forfeiture, and may, by such regula 
tions, determine the information, nonces, and security to be given, and the 
evidence requisite for any of the purposes of this section, and the mode of 
verification of such evidence 

(4) The regulations may apply to copies of all works, the importation of 

I j , _ t ■‘ction, or different regulations may be 
h works 

for the informant reimbursing the Com 
penses and damages incurred in respect 


* Sections 1 1 to 13 are cot inforce in Briiish India 
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be the owner of the copyright in the work for the purposes of 
proceedings in respect of the infringement of copyright 
therein 


Notes— The “owner of the copyright" is cither the original owner or a person 
who deri\es title through him Where the right of the plaintiffs is 


wiiv ucrues line luui »» i w. 4*11, -n- v 

he cannot sue without joining the legal owner. Performing oocteiy ui > 

London Theatreol Vaneiies, (1924) A C. i ; se* *’ _ " 


University Tutoriol Prtii (1916) 2 Ch 601 , ■ . ^ 

Spec al damage need not be proved Exchany .•• • 

B 147 A licensee without joining the owner ' 

(IQ09) 25 T L U 685 , see also Nicol v S/oe ‘ •. ■ 

(1897) I Ch 467 The infringed copies must • . ■ ■ ' 

V Valley Printing Co (190S) t Ch 567. Ai . .yjj 

made without any delay v. Tegg, . ‘ , u..,. iVa . 

& M> 73 . Southey v Shenuood, 2 Mer 435 > v. „ Simms 

Pitman y lime.xT L U 39 As to method of accounting, of 

2 Ha 543 560 Where the defendants tn an action for damages jn the 

copyright in respect of work do not put in issue the existence of the copyrrfc . 
work there is an irrebuiable presumption, that the alleged wo^ 1* . class 

which copyright exists and the plainiiffis the owner of the copyright .j,g 

of cases, the Court should be reluctant to sit as the aid of experts and to aec ^ 
question of infringement of copyright without the aid of expert evidence 39 


7. All infringing copies of any work in which copyright 
_ , any substantial part thereof and all 

Rights of owner against per- or intended to be used for the production of 
sons possessing or dealing ^ i;' '7' ..n v* deemed to be 

with infringing lopies, etc infringing copies shall be a«me 

® ' the properly of the owner of the c®Py‘‘e‘“^ 

who accordingly may take proceedings for the recovery of the possessions tnere- 
of or in respect of the conversion thereof 


Notes — ‘Infringing copies” mean copies including colourable imitation made 
or imported in coniravention of the provisions of ihis Act It is to be observed that 
proceedings for recovery under this section can only be taken when the whole work 
of any siibsianttal part thereof is reproduced— when only a few passages were re- 
printed proper ' s This is in substantial ac- 
cord wuh the . , C L R at at p 171. where 

the Court obs . 1 that under the 23rd section 

the proprietor property o! all copies of an- 

other book which contained prmied ihercin a few pages or passages of his book " 
In such a case the pUintiff would be entitled to delivery for cancellation fVane V 
Seeiohgft, iiiSS.) 39 Ch D Oldfield \) 87 One of the co-owners can sue under 
bi^section^ Vide Laurt v Renad, (1892) 3 Ch 402 , Cecinsii v Routledge. (1916) 


8. Where proceedings are taken m respect of the infnngment of the 
Exemption of innocent in work and the defendant in 

fnnger from liability to pay ^ oetence alleges that he was not aware of 
damages, etc. extstence of the copyright in the work, the 

,, , piainliu shall not be entitled to any remedy 

other than an injunction or interdict in respect of the infringement if the 
defendant proves that at the date of the infringement he was not aware and 
had not reasonable ground for suspecUng. that the copyright subsisted in 
the work 


Notes— By Berlin Convention the necessity of registration has been done away 
with Sotheremay be cases, in whichfor want of registration the defendantmay 
not be aware of the existence of the oipyright in the work This section has been 
enacted to meet such contingency In order to entitle loan exemption under this 
section, must be specifically pleaded A copyright is a proprietory right and as such 
It IS no defence that the defendant acted innocently Mansell v Valley Print 
O903) a Ch 441. The onus of proving that the defendant “was not aware of 
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the existence of the copyright in the work is on the defendant The only grounds 
for not suspecting copynght appear to be either, (a) that the period of copyright 
protection has run out, (b) that he eh nks that the work is of such a character that 
It ought not to be a subject of copyright (c) that the work is a foreign work Coptn 
£frp 173 

9 . (1) Where the construction of a building or other structure which 
^ ^ j infringes or which if completed would infringe 
th? cas” of arch„c"lllre “pynght la some other work has been com 
menced, the owner of the Copynght shall not 
be entitled to obtain an injunction or interdict to restrain the construction of 
such building or structure or to order its demolition 

(2) Such of the other provisions of this Act as provide that an infringing 
copy of a work shall be deemed to be the property of the owner of the copy 
right or as impose summary penalties shall not apply in any case to which this 
section applies 

Notes — In such a case the only remedy of the plaintiff 1 es in an action for dam 
age As regards amount of damage, vide Ztt/tJr/ v Lalleman/, cited in f?/ f p 
90, Btm V /Ceen (1918) 2 Ch 281, Penning v Woherhampton (1914) 31 L 
T 1171 

10 An action in respect of infringement of copyright shall not be com 

L.„..a.,„w or.c.m„s 

Vw.*nn 'T'l- j . I • » w. ic) be brought under section 

deemed 10 be infringements 
nod IS to be counted from 
Ibtil 

ImportaUon of coptes 

14 * (i) Copies made out of the United Kingdom of any work in which 

copynght subsists which if made in the United 

p r ati of cop es Kingdom would infringe copyright, and as to 
which the owner of the copytigt gives notice in writing by himself or his 
agent to the Commissioners of Customs and Excise that be is desirous that 
such copies should not be imported into the United Kingdom, shall not be 
so imported, and shall, subject to the provisions of the section be deemed 
to be included in table of prohibitions and restrictions contained in section 
forty two of the Customs Consolidation Act, 1876, and that section shall apply 
accordingly 

(2) Before detaining any such copies or taking any further proceedings 
with a view to the forfeiture thereof under the law relating to the Customs, 
the Commissioners of Customs and Excise may require the regulations under 
this section, whether as to infoimation conditions or other matters to be 
complied with, and may satisfy themselves in accordance with those regula 
tions that the copies are such as are prohibited by this section to be 
imported 

(3) The Commissioners of Customs and Excise may make regulations, 
either general or special, respecting the detention and forfeiture of copies the 
importation of which IS prohibited by this section, and the conditions, if any, 
to be fulfilled before such detention and forfeiture, and may, by such regula 
tions determine the information, notices, and security to be given, and the 
evidence requisite for any of the purposes of this section, and the mode of 
verification of such evidence 

(4) The regulations may apply to copies of all works the importation of 

, »«t. section Or different regulations may be 

such works 

. * ■ ivide for the informant reimbursing the Com 

H expenses and damages incurred in resp^t 

* Sections 11 to 13 are not iiUbrce in Bnusb India 
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of any detention made on bis information, and of any proceedings consequent 
on such detention , and may provide for notices under any enactment repealed 
by this Act being treated as notices given under tins section 

(6) The foregoing provisions of tins section shall have elifect as if they were 
part of the Customs Consolidation Act, 1876 Provided that notwithstanding 
anything m that Act, the Isle of Man shall not be treated as part of the United 
Kingdom for the purposes of this section 

(7) T his section shall, with the necessary modifications, apply to the 
importation into a British possession to which this Act extends of copies 01 
works made out of that possession 


Delivery ef hiokt to Lihranes 

16 . (r) The publisher of every book published m the United 

n, \ T, V shall, wulim on. month after the publratio^ 

give a written receipt for it 

(a) He shall also, if written demand is made before the 
months after publication, deliver within one month after receipt of that 
demand or, if the demand was made before publication _f 

after publication to some depot in London named **' ‘'}* 

of th. book for, or ’ ^ "f’ ‘J' 

Alt cottttol 0! ear ‘ pacS v & 

Oxford, the Untvt Ld 

Advocates at Edtnt i, ' ' p? If®,',’- „r Wales In 

subject to the provisions of the section, the National Library 0 ‘ nuMished 
the case of an encyclopedia, newspaper, review, magazine, or werK p 0 
in a series of numbers or parts, the written demand may include aii numo 
or parts of the work which may be subsequently published 

(j) The copy delivered to the trustees of the British Mdssu® shall be a 
copy of the whole book with all maps and illustrations belonging thereto, 
finished and coloured in the same manner as the best copies of the book are 
published, and shall be bound, sewed, or siilcbed together, and on foe oest 
paper on which the book is printed 

(4) The copy delivered for the other authorities mentioned in this section 
shall be on the paper on which the largest number of copies of the book is 
printed for sale, and shall be in the like condition as the books prepared for 
sale 


(s) The books of which copies are to be delivered to he National Library 
of Wales shall not include books of such classes as may be specified In regula- 
tion to be made by the Board of Trade ** 

(6) If a publisher fails to company with this section, he shall be liable on 
summary conviction to a fine not exceeding five pounds and the value of the 
book, and the fine shall be paid to the trustees or authority to whom the book 
ought to have been delivered 

(7) For the purposes of this section, the expression “book’’ includes every 
part of division of a book, pamphlet, sheet of letterpress sheet of music, map, 
plan, Chart of table separately published, but shall not include any second or 
subsequent edition of a book unless such edition contains additions or altera 
lion either in the letter press or in the maps, prints, or other engravings be 
longing thereto 

Publisher— A publisher IS one who projects conducts, and carries pn or is 
the proprietor of any encyclopedia review, magazine periodical work or work 
published in a senes of books or parts or any book whatsoever IVard lock &* 
Co Ltd y 2 Ch SSoatp 560 cited m p 104 
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S/cciaJ Provisions as lo c*rlatn IVorks 

16 . (i) In ihe case of T work of joint nuthorship, copyright shall subsist 
,,, , , , during the life of the author who fir»t dies 

orks o joint authors and for a term of fifty years 'I'^ler his death or 

during the life of the author who dies last whichever period is the longer, and 
references in this Act to the period after the expiration of any specified number 
of years from the death of the author shall be construed as references to the 
period after the expiration of the like number of years from the death of the 
author who dies first or after the death of the author who dies last, whichever 
period may be the shorter, and tn the provisions of this Act with respect to 
the grant of compulsory licenses a reference to the date of the death of the author 
who dies last shall be substituted for the reference to the date of death of the 
author 

(a) Where, in the case of a work of joint authorship, some one or more 
of the joint authors do not satisfy the conditions conferring copyright laid 
down by this Act, the work shall be treated for the purposes of this Act as 
if the other author or authors had been the sole author or authors thereof 

Provided that the term of the copyright shall be the same as it would have 
been if all the authors had satisfied such conditions as aforesaid 

(3) For the purposes of this Act “a work of joint authorship” means a 
work produced by the collaboration of two or more authors in which the con 
tribution of one author is not distinct from the contribution of the other 
author or authors 

(4) Where a married woman and her husband are joint authors of a work 
the interest of such married woman therein shall be her separate property 

Notes —By mere suggesting an idea person does not become a joint author 
TaSe\ Thomas t Ch 503 , Evans v Hulion (1924) W N 130 In Ltvy v 

R C P at p 528 said If the piece had been origi 

nally wntteo by the pUmtif and W jointly m prosecution of a preconceived joint 
design the two might have been said to be co authors of the whole play, notwith- 
standing that different portions were respectively ihe sole productions of cither ’ 
In the same case KtaUngJ said •'Though it may not be necessary that each 
should contribute the same amount of labour, there must be a joint labouring in 
furtherance of a common design’' 'The copyright rests in the joint authors as 
tenants in common and not as joint tenants Louri v Renad, (1892) 3 Ch 402 , 
Powelly Head 12 Ch D 686 Trade Auxiliary v Mtddlesborough , (1889) 40 Ch 
D 425 One of two joint authors can restrain the other by injunction from publish 
" *■ )2KD3'’5 When one of the co 

copyright in this act the author 
the sole author He can al''ne 

Prnad uht supra Peraellv Head 

' '* (j 888) 40 Ch D 4'’5 An era 

ployer of an author IS not a joint iu«bor Levy y Putley {1871) L R 6 C P 533 , 
Eaton V (1888) 20 Q B D 378, Tatey Gulbroak (1908)1 K B 831 

Sub-seotion (4) — Presumably this sub-section was inserted in order to mike 

'' ’ md under hts 

• ■ lous therefore, 

• • “d woman is a 

■ It IS submitted 

• ■ ■ on other than 

• ■ ■ tion IS redun 

*• ■ “ "•• ' ( zide Act II 

of 1874) 

17 (1) In the case of hterary, dramatic or musical work or an engravinc, in 
„ , , which copyright subsists at the date of the death 

Posthumous works qJ {be author, or, in the case of a work of joint 

authorship, at or immediately before the dale of the death of the author who 
dies last, but which has not been published, nor, in the case of^a dramatic or 
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musical work, been performed m public, nor, in tlie case of a lecture, been 
delivered m public, before that date, copyright shall subsist till publication, 
or performance or delivery in public, whichever may first happen, and for a 
term of fifty years thereafter, and the proviso to section three of this Act 
shall, in the case of such a work, apply as if the author had died at the date 
of such publication or performance or delivery in public as afore'aid 

(2) 1 he ownership of an author's manuscript after his death, wheie such 
Ownership has been acquired under a testamentary disposition made by the 
author and the manuscript is of a work which lias not been published nor 
performed in public, nor delivered in public, shall be prtmafact' proof of the 
copyright being with the owner of the manuscript 

Notes — Subsection (1) does not apply to artistic work other than engravings— 

Oldfield^ no 

18 . Without prejudice to any rights or privileges of the Crown, 

„ ^ any work has. whether before or after the 

commencement of this Act, been prepared or 
publicnions published b, or under the direction or conlrol 

of His Majesty or any Government department, the copyright in the war 
shall, subject to any agreement with the author, belong to His Majesty, ana 1 
such ease shall continue for a period of fifty years from the date of the nt 
publication of the work 

Notes -Otiginiilly tie copj-rielit '• ’ " ."I'E'rmht 

Gradually ihis right is part illy lost by mbf^Jdty 

in the authorised version of the Bi« • pJa 6 iUr 


) copyright 
mbridgt V 
, R<d LttUr 


Ves 689 ^tannert v Z an ^ e 

7 V.rr,„,«r, >n (1,00) T L R .]^a„d Womnm^t 


his section there* 
* case of the Bible 
' or on behalf of 
of the work was 


n. i.uiii.criieu liyioj 1 wii 4^^ 

19 (0 Copyright shat! subsist in records perforated rolls, and other 

T, . , conlrirances by means of which sounds may be 

mecbantcally reproduced, in like manner as if 
such contrivances were musu-al works, but the 
term of copyright shall be fifty years from the making of the original plate 
from which the contrivance was directly or indirectly derived, and the person 
ssho was the owner of such original plate at the time when such plate was made 
shall be deeemed to be the author of the work, and, where such owner is a 
body corporate, the body corporate shall be deemed for the purposes of this 
Act to reside within the parts of His Majesty’s dominions to which this Act 
extends if it has established a place of business within such parts 

(2) It shall not be deemed to be an infringement of copyright m any 
musical work for any person to make, within the parts of His Majesty s 
dominions to which this Act extends, records, perforated rolls or other 
contrivances by means of which the work may be mechanically performed, if 
such person proves — 

(fl) that such contrivances have previously been made by, or with the 
consent or acquiescence of, the owner of the copyright in the work , 
and 

(^) that he has gi\en the prescribed notice of his intention to make the 
contrivances, and has paid in the prescribed manner to, or for 
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the benefit of the owner of the copyright m the work royalties 
in respect of all such contrninces sold by him calculated at the 
rale heieinaftei mentioned 

Provided that — 

(i) nothing in this provision shall authorize any alterations in or 

omi sions from the work reproduced unless contrivances 
repioducing the work subject to siniilar alterations and omissions 
haie been previously made by or with the consent or acquiescence 
of the owner of the copyright or unless such alternations or 
omissions are reasonably necessary for the adaptation of the work 
to the contrivances in qu stion and 

(ii) for the purposes of this provis on a musical work shall be deemed 

to include any words so closely associated there vith as to form 
part of the same work but shall not be deemed to include a 
contrivance by means of which sounds may be mechanically 
reproduced 

(3) The rate at which such royalties as aforesaid are to be calculated 
shall — 

(a) in the case of contrivances sold within two years after the commence 
ment of this Act by the person making the same be two and 
one-half per cent and 

(^) in the case of contrivances sold as aforesaid after the expiration of 
of that period be five per cent 

on the ordinary retail selling price of the contrivance calculated in the 
prescribed manner so however that the royalty payable m respect of a 
contrivance shull in no case be less than a half penny for each s parate 
musical work in which copyright subsists reproduced thereon and where the 
royalty calculated as aforesaid includes a fraction of a farthing such fraction 
shall reckoned as a farthing 

Provided that if at any time after the expiration of seven years from the 
* '■ hoard of Trade that such rale as 

Trade may after holding a public 
increasing that rate to such extent 
as under the circumstances may seem just but any order so made shall be 
provisional only and shall not have any effect unless and until confirmed 
by Parliament , but where an order revising the rale nas been so made 
and confirmed no further revision shall be made before the expiration of 
fourteen years frona the date of the last revision 

(4) If any such contrivance is made reproducing two or more different 
works in which copyright subsists and the ovneis of the copyright theiein are 
different persons the sums payable by way of royalties under this section shall be 
apportioned amongst the several ovners of the copyright ip such proportions as 
failing agreement may be determined by arbitration 

(5) When any such contrivances by means of which a musical work may be 
mechanically performed have been made then for the purposes of this section 
the owner of the copyright in the work shall m relation toanyjerson who 
makes the prescribed inquiries b“ deemed to have given his consent to the 
making of such contrivances if he fails to reply to such in-jUiries within the 
prescribed time 

(6) For the purposes of this section the Board of 1 rade may make 

3 be prescribed 
the particulars 
of the payment 
nk fit include 

regulations requiring payment in advance or olherwi»“ securing the paymea: 
of royalties 
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(7) In the case of musical works published before tlie commencement of this 
Act, the foregoing provision shall hase elTccr, subject to the following modi 
hcations and additions * 


(a) I he conditions as to the previous making by, or with the consent or 
acquiescence of, the owner of the copyright in the work, and 
the restrictions as to alterations in or omissions from the work 
shall not apply j 

(i) The rite of two and one half per cent , shall be ‘ubslituied for the 
rale of five per cent, as the rale at which royalties are lobe 
calculated, but no royalties shall be payable iii respect 01 
conifivaiices sold before the first day of July, nineteen 
and thirteen, if contrivances reproducing the same work m 
been lawfully made, or placed on sale, withn the parls oinis 
Majesty’s dominions to which this Act extends before the nr 
day of Jul), nineteen hundred and ten . .. 

(c) Notwithstanding any assignment made before the passing o 

Act of the Copyright in a musical work, any ^*Shts 
by this Act m respect of the making, or authorising the maki g; 
of Contrivances by means of which the work may be mecbanica y 
performed shall belong to the author or hi* legal persona 
representatives and not to the assignees, and the royalties atoie 
said shall ba payable to, and for the benefit of, the author of the 
work or his legal personal representatives 

(d) The saving contained in this Act of the rights and interests ^ris g 

from or in connexion with, action taken before the commenc 
ment of tins Act shall not be construed as authorising any par* 
son who has made contrivances by means of which the work may 
be mechanically performed to sell any such contrivances, 
whetlier made before or after the passing of this Act, except 
on the terms and subject to the conditions laid down m thts 
section 

(e) Where the work is a work on which copyright is conferred by an 

Order in C luncil relating to a foreign country, the copyright so 
cjnferreJ shall not, except to such extent as may be provided 
by he Order incluJe any rights with respect to the making of 
records, perforated rolls or other contrivances by means of 
which the work may b mechanically performed. 


(8) Notwuhstandmg anything in this Act where a record, perforated 
roll, Or other contrivance by means of which sounds may be mechanically 
reproduced has been made before the conimencem“nt of this Act, copy- 
' hi’ Act, subsist therein in like 

had bien in force at the date of 
ch the contrivance was ditectly 

or indiiectiy derived 
ProtideJ that — 

(i) the person who, at the commencement of tins Act, is the owner 
of such original plate shall ba thv. first owner of such copy 
right , and 

(tt) nothing in this provision shall be construed as conferring copy 
right in any such contrivance if the making thereof would have 
infringed copyright m s^me other such contrivance, if this pro 
Vision had been in force at the Urn-* of the making of the firsi- 
mentioned contrivance 


Sub section (1)— Section i, sub section 2 (d) for the first lime gives the author, 
ofa literacy, dramatic or musical wort the sole right to make any record perforated 
toll cineniatograph film, or other contnvance by means of which the work may 
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be mechanically performed or delivered Honekton v Paihe Freres (1914) l K 
B 39 S 

Sub section ( 2 )— The rights given by the Copyright Act, 191 r to the author 
of a musical production to restrain the manufacturer of records upon giving notice to 
the author and paying royalties to him do not affect any coypright vested in an 
assignee under an assignment made before the Act Chapptl v Calumbia Gramo- 
phone Co 2 Ch 127,745 

Sub section ( 0 ) — Under sub section ( 6 ) the Board of Trade may make regula 
tions prescribing the ‘mode lime and frequency of payment of royalties, and any 
such regulations may if the Board think fit include regulations requiring 
payments in advance or otherwise secunng the payment of royalties — (1914) 
I K B 393 


20 Notwithstanding anything in this Act, it shall not be an infringe 
T,_. . . , . , men! of copyright in an address of a political 

ches 0 po 1 tea spec delivered at a public meeting to publish 

a report thereof in a newspaper 


21 The term for which copyright shall subsi't n photographs shall be 
D ^ . . . fifiy years from the making of the original 

Provisions as to photographs negative, from which the photo graph was 
directly or indirectly derived and the person who was owner of such negative 
at the time when such neiative was made shall be deemed to be the author 
of the work and, where such owner is a body corporate the body corporate 
shall be deemed for the purposes of tbis Act to reside within the parts of 
His Majesty's dominions to which this Act extends if it has established a 
place of business within such parts. 


Notes '-This sectior applies irrespective of the fact that the photograph is 
published or unpublished A negative will be deemed to be made not upon exposure, 
but upon the plate being developed nnd fixed Vide Copmgirs Copyright p 85 


Exihiiitions S4 T L R 550 

22 . (*)'“' *■ ' ig registered 

^ ■ I '^07, except 

Provisions as pf being so 

registrable under / tuw tii jeg,stered, are not used or intended to be used 
^ as models or patterns to be multiplied by any 

industrial process 

' T ^ ^ r !.« n. 5 and Designs Act 

, er which a design 


Notes — This scc'ion IS intended to nul^ ihe disimct on between the law of 
copyright and the law of design Under ihe old law there was no considerable 
overlapping Such a d usion has, ho veser, oo vbecome reccisarj by reason of the 
inclusion ot works of anisiic carfistmnship and ari.!utec ural works of an as mater 
for copyright protection— i ?/ Ifietfs La^ Copyright p 154 

C. C H Vol I— 166 
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(7) In the case of musical works published before tiie commencement of this 
Act, the foregoing provision shall have efTecIt subject to the following modi 
fications and additions : 


(a) The conditions as to the previous making by, or with the consent or 
acquiescence of, the owner of the copyright in the work, and 
t!ie restrictions as to alterations in or omissions from the work 
shall not apply ; 

(J) The rite of two and one half per cent , shall be ‘ubstituted for the 
rate of five per cent , as ihe rate at which royalties are to be 
calculated, but no royalties shall be payable in respect o 
contrivances sold before the first day of July, nineteen , 

and Ihifleen, if contrivances reproducing the same „ 

been lawfully made, or placed on sale, withn the parts ot 
Majesty’s dominions to which this Act extends before the n 
day of July, nineteen hundred and ten f ,l,, 

(c) Notwithstanding any assignment made before the passing ° , 

Act of the copyright m a musical work, any cot* 

by this Act in respect of the making, or authorismg the ma g, 
of contrivances by means of which the work may be mecnanica y 
performed shall belong to the author or his legal persona 
representatives and not to the assignees, and the royalties afore- 
said shall be payable to, and for the benefit of, the author o th 
work or hts legal personal representitives . 

(d) The saving coniained in this Act of the and interests an g 

from, or in connexion with, action taken b-fore the commence- 
ment of this Act shall not be construed as authorising anyper- 
son who has nude contrivances by means of which the work may 
be mechanically performed to sell any such contrivances,, 
whether made before or after the passing of this Act, except 
on the terms and subject to the condition! laid down in this 
section 

(fi) Where ihe work is a work on which copyright is conferred by aa 
Order in C >uncil cetating to a foreign country, the copyright so 
cunfcrreJ shall not, except to such extent as may bs provided 
by he Order include any rights with respect to the making of 
records, perforated rolls, or other contrivances by means of 
which the work may b mechanically performed. 


(8) Notwithstanding anything in this Act Where a record, perforated 
roll, or other contrivance by means of which sounds may be mechanically 
reproduced has been made before the coinmencem"nt of this Act, copy- 
right shall, as from the commencement of this Act, subsist therein in like 
manner and for the like term as if this Act had been in force at the date of 
the making of the originil plate from which the contrivance was direclly 
or indirectly derived 
Provided that — 

(r) the person who, at the commencement of this Act, is the owner 
of such original plate shall ba the first owner of such copy- 
right , and 

(tt) nothing in this provision shall be construed as conferring copy 
right in any such contrivance if the making thereof would have 
infringed copjrigbt in some other such contrivance, if this pro 
vision had been in force at the time cf the making of the first- 
mentioned contrivance. 


Sub eeotlon (1)— Section t, sub section t (d), for the first time gives the author, 
of 1 literary, dramatic, or musical work the sole right lo make any record perfbraied 
toll cinematograph film, or other conuivance by means of which the mark nay 
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be mechanically performed or delivered Monekton v Pathe Freres (1914) 1 K 
B 395 

Subsection ( 2 ) — The rights given by the Copyright Act, 1911. to the author 
of a musical production to restrain the manufacturer of records upon giving notice to 
the author and paying royalties to him do not affect any coypnght vested in an 
assignee under an issigntnent made before the Act Chctppel v Columbia GramO' 
Co, {1914) 2 Ch 127,745 

Board of Trade may make regula 
frequency of payment of royalties, and any 
think fit include regulations requiring 
payments in advance or otherwise secunng the payment of royalties --^1914) 
I K B 395 


20 Notwithstanding anything in this Act, it shall not be an infringe 

„i . ^ of copyright jn an address of a political 

i.j,55 P 1 1 a pec nature delivered at a public meeting to publish 

a report thereof in a iieivspaper 


Notes — Under clause (v) of sub section 1 of section 2 the publication of a report 
of a public lecture is not an infringement of copyright Under this section if the 
address be of a political nature and if it be delivered m a public meeting a full report 
of It may be published Whether an address is an address of apolitical nature is a 

question of fact— Vide 123 


21 . The term for which copyright shall subsi«t rn photographs shall be 

„ . . . fifty years from the making of the original 

Provisions as to photographs negative, from which the photograph was 
directly or indirectly derived, and the person who was owner of such negative 
at the lime when such negative was made shall be deemed to be the author 
of the work, and, where such owner is a body corporate, the body corporate 
shall be deemed for the purposes of this Act to reside within the parts of 
His Majesty's dominions to which this Act extends if ii has established a 
place of business within such parts. 


Notes— This sectiar applies irrespective of the fact that the photograph is 
published or unpublished A negative will be deemed to be made not upon exposure, 
but upon the plate being developed nnd fixed Vide Copmger s Copyright p 85 
The copyright dates from the making of the ongiml negative and subsists for a 
period of fifty years from that date Where however, the work is ordered by another 
person, and is made for valuable consideration, the first ownership in the copyright 
belongs to the person so ordering the work in the absence of any contrary agreement 
Vide section 5 (i) (a) But the proprietory right in the negative will rcmnn with 
the photographer Pollard v Photograph Co 40 Cb D 345 , Bolton v London 


22 . (i) This Act shall not apply to designs capable of being registered 
. under the Patents and Designs Act, 1907, except 

Provisions as w designs (jgsjgps which, though capable of being so 
^ ^ registered, are not used or intended to be used 

^ as models or patterns to be multiplied by any 

industrial process 


(2) General rules under section eighty six of the Patents and Designs Act 
i 907, may b** mace for deternming the conditions under which a design 
shall be deemed to be used for such purposes as afotesaid 


Notes — This sec'ion IS intended to make the distinction between the bw of 
copyright and the law of design Under the oIJ law there was no considerable 
overlapping Such a division has, however, now become recessary b> reason of the 
inclusion 0] works of anistic carftsminsbip and ar>.hitectural tvorks of art as nut er 
for copyright protection— OAife/T# JLav oj CoPyrtght p 124 

C C. H Vol 1—166 
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Works of foreign authors 
first publ shed in parts of His 
Ma;esty’s dominions to which 
Act extends 


23. If il appears to His Majesty that a foreign country does not give, or 
has not undertaken to give, adequate protection 
to the works of British authors, it shall be lawful 
for His Majesty by Order m Council to direct 
that such of the provisions of this Act as confer 
copyright on works first published within the 
parts of His Majesty's dominions to which this Act extends, shall not apply to 
works published after the date specified in the Order, the authors whe^of 
are subjects or citizens of such foreign countty and ire not resident in Hi* 
Majesty’s dominions, and thereupon those provisions shall not apply 
such works 

Notes — “Tlie intention of this Act is that by Order in Council, ‘he benefit °f 

protection under the Act should be extended to foreign countries ivn 

tries give reciprocal idvantages, and it may be assumed that such ext 
made before the Act comes into force m favour of those country 

of the copyright union, so that any author who first publishes m a utwn ’ 
mil beent.llsdlohav. He same ,„aimcn. if he «ere a 

This section gives power by Order m Council to withhold the adyantag cUouJd 
or to withdraw the advantages after they hive been conferred, " sue*! a 
arise as to justify the words of the section, where, it appears “mat a torwgn j-wu 
does not give or has not undeitaken to give adequate protection to tne wum 
British authors ^Oldfield t Law of Copyright ^ jaS 

24 (.) Where at>, person is immediately before the 

Existing works S'^s^peSdlo lhe"fi?s!”eol™n of the First 

Schedule to this Act, or to any interest in such a right, be 

date, be entitled to the substituted right set forth m the second 
that schedule, or to the same interest in such a substituted right, f® 
other Tight or interest, and such substituted right shall subsist j*. 

for which It would have subsisted if this Act had beeii m force at the date 
when the work was made and the work had been one entitled to copyiigot 
thereunder. 


Provided that— 

(fl) if the author of any work in which any such right as is specified m 
the first column of the First Schedule to this Act subsists at the 
commencement of this Act has before that dale, assigned the 
light or granted any interest therein for the whole term of the 
right, then at the date when, but for the passing of this Act, the 
light would have expired the substituted right conferred by this 
section shall, in the absence of express agreement, pass to the 
auihor of the work, and any interest therein created before the 
commencement of this Act and then subsisting shall determine 
but the person who immediately before the dale at which the 
right would so have expired was the owner of the right or interest 
shall be entitled at his option either — 

(0 on giving such notice as hereinafter mentioned, to an assignment of the 
right or the grant of a similar interest therein for the remainder of 
the term of the nght for such consideration as, failing agreement, 
may be determined by arbitration , or 

(ii) without any such assignment or grant, to continue to reproduce or 
perform the worlh in like manner as theretofore subject to the pay 
ment if demanded by the auihor within three years after the date at 
which the right would have *■'* ^ - 

author as, failing agreement, 
where the work is incorporat 
of the right or interest is t 
without any such payment ; 
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The notice abo\e referred to must be given not more than one year nor 
less than six months before the date at which the right would have 
so expired and must be sent by registered post to the author, or, 
if he cannot with reasonable diligence be found advertised in the 
London Ga etie and in two London newspaper , 

( 4 ) where any person has, before the twenty six day of July nineteen 
hundred and ten taken any action whereby he has incurred any 
expenditure or liability in connexion with the reproduction or 
performance of any work m a manner which at the time was lawful 
or for the purpose of or with 1 view to the reproduction or perfor 
mance of a work at a time when such reproduction or performance 
would, but for the passing of this Act have been lawful, nothing in 
this section shall diminish or prejudice any rights or interest arising 
from or in connexion with such action which are subsisting and 
valuable at the said date, unless the person who by virtue of this 
section becomes entitled to restrain such reproduction or perfor 
mance agrees to pay such compensation as, failing agreement, may 
be determined by arbitration 

( 2 ) For the purposes of this section, the expression ‘ author" includes the 
legal personal representatives of a deceased author 

( 3 ) Subject to the provisions of section nineteen sub sections ( 7 ) and (8) and 
of section thirty three of this Act copyright shall not subsist in any work made 
before the cororoencemeDt 0/ this Ac^ otherwise than under, and in accordance 
with, the provisions of this section 

Notea— An entry m the Copyright Registrar Book under section 3 of the pre 
vious Copyright Act is prtma facte evidence of the propr etorship of the person 
mentioned therein but the absence of that provision from the new Copyr ght Act, 
does not make it none the less evidence when the new Act grants to the owners of 
existing copyrights right at least as valuable as the rights given under ihe repealed 
Act Section 114 of the Evidence Act can therefore the invoked to make such 
evidence admissible 30 Ind Cas 721 »t6 Cr L J 673 This section makes this 
Act t^trospecuve and this Act ts to be considered as if m force at the time when 
this was made for the purpose of computing the term for which copyright subsists — 
Oldfultfs Law of Copynght 129 

Proviso (tf) — By this proviso when the author of a work has assigned his right 
for a period less than the whole original lerm, he would have a reversionary interest 
which would automatically confer upon him by virtue of the earlier provisions 
of this section the subst luted right whidi would become exercisable by 
him upon the falling in of his revision If however the author had granted a 
license to one person for a portion of the old term, and then to another for the 
residue of that term le is conceived that he would have granted an interest, in his 
copyright” “for the whole term’ within the meaning of the proviso — Cofiin^eron 
Copyright p 267 

Appheahon to BrtUth PoU'itiont 


26 ( 1 ) This Act except such of the prov isions thereof as are expressly 

, , . lestncted to the United Kingdom, shall extend 

thiougbout His Mijcstj 3 domimotvs Provided 
' ' that it shall not extend to a self governing domt 

nion, unless declared by the Legislalur " ’ S ' 

either without my modifications or ■ • 

md additions relating exclusively to , . 

to adapt this Act to the circumstances of the dominion, as may be enacc*^ 
by sudi Legislature 


( 2 ) If the Secretary of State certifies b) notice published in the Lonim 
Gaicttic that any self-governing dominion has passed legislation undT whrh 
works, the authon whereof were at the date of the rnakng of th* wo ks Bnttih rjb» 
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jects resident elsewhere than in the dominion or (not being British subjects) were 
resident in the parts of His Majesty s dominions to which this Act extends, enjoy 
Within the dominion rights substantially identical with those conferred by this 
Act, then, whilst such legislation continues in force, the dominion shall, for 
the purposes of the rights confened by this Act, be treated as if it were a 
dominion to which this Act extends , and it shall be lawful for the 
Secretary of Stale to give such a certificate as aforesaid, notwithstanding 
that the remedies for enforcing the rights, or the restridions on the 
importation of copies of works, manufactured in a foreign country, under 
the law of the dominion, differ from those under this Act, 


fjft+oa — 'rt- f - 


ivilh or Wllhoul modifiralionr has been 
ihc law in such dominions is m accor 
h dominions and the Colonial Acts in 


26 (t) The Legislature of any dominion may, at ^ 

♦ . I nr time, repeal all or any of the enactmen , , | 

Legislative powers of self , coovricht passed by Parliament (including 
i;overo,„Bdom,„,o„e J?,, aK) fo ifr ar .bey are opera.ive w.th.n 

that dominion Provided that no such repeal shall prejudicially affect any 
legal tights existing at the time of the repeal and ihab on this Act or iany 

part thereof being so repealed by the Legislature of a self governing dominion 

that dominion shall cease to be a dominion to which this Act extends 

(a) In any self governing dominion to rative 

extend, the enactments repealed by ibis Act shall, so far as P r 

In that dominion, continue in force until rep»aled by ibe Legislatu 
dominion 


(3) Where His Majesty m Council is satisfied that the law of a self 
governing dominion to which this Act does not extend provides adequate 
protection within the dominion for the works (whether published or un 
published) of authors who at the time of making of the work were British 
subjects resident elsewhere than in that dominion, His majesty in Council 
may, for the purpose of giving recipro al protection direct that this Act, 
except such parts (if any) thereof as may be specified in the Order, and 
subject to any conditions contained therein shall witbm the parts of His 
Majesty s dominions to which this Act extends apply to works the authors 
whereof were at the time of ihe making of the work resident wahm the first 
mentioned dominion and to works first published in that dominion but 
save as provided by such an Order works Ihe authors whereof were resident 
in a dominion to which this Act does not extend shall not whether they are 
British subjects or not be entitled to any protection under this Act except 
such protection as is by this Act conferred on works first published within 
the parts of His Majesty’s dominions to which this Act extends 


Provided that no such Order shall confer any rights within a self eovermnf, 
dominion, but the Governor jr. r*-* - • 

which this Act extends, may ^ ^ 

lights as His Majesty in Counc 

sub-section, authorised, to confe « c, p-iis 01 njs Majesty s dominions. 

’ dominion to which 

■ * ‘ ‘ * purposes of this 

■ ' extends 

Notea —It IS to be *- • 

governing dominion ■ 
the Actofign i ahtl 

Act of 191* which app - p jui 
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27 The Legislature of any British possession to which this act extends 
may modify or add to any of the provisions ’’of 
Power of Lcgisntures of ihjs Act in its applicaiion to the possession, but 
British possessions to pass ^ modifications and 

supp ementa egis a i n addiuons relate to procedure and remedies, they 

shall apply only to works the authors whereof were at the time of the making 
of the work resident in the possessson, and to works first published m the 
possession 


Notes — ^This sub-section corresponds to resolution 2 (b) of the Imperial Copy 
right Conference, 1910 It applies to all British posscssio is except the self governing 
dominions unless adopted by those dominions The result is that local Acts will 
only be operative within the possession — Oldfields Law of Copyright p 136 


28 Hts Majesty may, by Order m Council extend this Act to any 
. , territories under hts protection and to Cyprus. 

AppI,cal,on to protectorates Orfer, thts 

Act shall, subject to the provisions of the Order, hive effect as if the 
territories to which it applies or Cyprus were part of His Majesty s dominions 
to which this Act extends 


Notes — The admin straiion of is entrusted to England under a treaty of 

June 4 1887 


PART II 


INTBRNATIONAL CoeVRlCHT 


29 (0 Majesty may, by Order in Council direct that this Act (except 

Power to extend Act to !' tn 


foreign works 


the Order) shall apply— 


(a) to works first published m a foreign country to which the Order 
lelateSi in like manner as if they were first published wiibm the 
parts of His Majesty s dominions to avhich this Act extends , 

(i) to literary, dramatic, musical, and artistic works or any class thereof 
the authors whereof were, at the time of the making of the works, 
subjects or citizens of a foreign cou itry to which the Orders 
relates m like manner as if the authors were British subjects , 

(c) in respect of resid nee in a foreign country to which the Order 
relates, in like manner as if such residence were residence in the 
fUJ/Jts rd' JJ.iwi AfjjVsr/.? .tii .\xKw.b .'.b.us Arl , 

and thereupon, subject to the provisions of this Part of this Act and of the 
Order, this Act shall apply accordingly 
Provided that — 

(0 before making an O der in Council under this section in respect of 
any foreign country (other than a country with which His 
Majesty has entered into the convention relating to copyright). 
His Majesty shall be satisfied that that foreign country has made, 
or has undertaken to make such provisions if any, as it appears 
to His Majesty expe lient to require for the protection of works 
entitled to copyright under the provisions of Part I, of this Act , 
(ir) the Order in Council may provide that the terms of copyright within 
such parts of Hts Majesty s dominions as afot ” not 

exceed that conferred by the law of the li the 

Order relates , 

(ill) the provisions of this Act as to the delivery 
shall not apply to works first pub such 

so far as is provided by th* — 
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{iv) Ihe Order in Council may proMde that the enjoyment of the rights 
cotifcired by this Art ^hill be stibiect to the accomplishment of 
such conditions and formalities (ifan>) as may be prescribed by 
the Order , 

(t) in appljing the provisions of this Act as to ownership of copyright, 

the Order in Council may make such modifications as appear 
necessary haring regard to the law of the foreign country , 

{vt) in applying the provisions of this. Act as to existing works, the 
Ordei m Council may make such modifications as appear 
necessary, and may provide that nothing in those provisions as 
so applied shall be construed as reviving an> right ofpreveming 
the production or importation of any translation •'I ® 

where the right has ceased by virtue of section five of the n 

national Copjnght Act, iR86* ^ , . .. .. .pv^ral 

(2) An Order in Council under this section may extend to all l 
countries named or described therein 

Notes — If 1.11 order m council 's m\de giving the full rights i^lowed y t is 
section with regird to a particular country copyright under the , _s 

conferred upon (1) works published m that country , (1 ) unpublished works 01 cii zc 
of that country md (mj unpublished works of persons resident 10 that country 
Copm^tr t p 294 

30 (■) An order .n Council under this Part of this Act aha” ‘■PP'i' >° 
all Hts Majesty’s dominions to which this Act 
Application of Part 11 to g^^gnas expect self governing dominions and 
British possessions possessions specified in the Order 

with respect lo which it appears to His Majesty expedient that the OrocT 
should not apply 

Ca) Ihe Governor in Council of any self governing dominion to which 
this Act extends may, as respects that dominion, make the like Orders as 
under this Part of this Act His Majesty in Couocil is authorised to make 
with respect to His Majesty's dominions other than self Governing dotni 
nioiis and the provisions of this Part of this Act shall, with the necessary 
modifications apply accordingly 

(3) Where u appears to His Majesty eapedient to except from the provi 
sions of any Order any piiV of his dominions, not being a self governing 
dominion it shall be lawful for His Majesty by ibe same or any other Order 
m Council to declare that such Order and this Part of this Act shall not, 
and ihe same shall not apply to such part, except so far as is necessary for 
preventing any prejudice to any rights acquired previously to the date of such 
Order. 

Notes —Under this section the self governing dominions ire enabled to make 
Je.r o.n orders in ConiKil nppW Ibe law insuch dotiutuon w foteien rvotbs 
This IS new law— /iw <»/ Cuy^ngA/p 148 ® 

PART HI 

hufPLBMBvrAL Provisions 

81 . No person shall be entitled to copyright or any similar right m any 
Abrogalioo of common law musical or artistic work, 

tichis*^ whether published or unpublished otherwise 

than under and m accordance with the provisions 
of this Act, of or any other statutory enactment for the time being m force, 
but nothing in this section shall be construed as abrogating any right or 
jurisdiction to restrain a breach of trust or confidence 


49& Sokict c 33, 
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copyright, and confers 

he same are made In 
three things which are 

■ e right to the material 

manuscript by making 

copies thereof Or extracts therefrom, md (c) the right to make use of the ideas 
or information conveyed by the manuscript, without copying the actual language 
employed therein The second right only belongs properly to the law of copyright, 
the first IS protected by the ordinary possessory remedies and the third by that 
equitable jurisdictioti to restrain breaches of trust and confidence which is expressly 
preserved by section 31 of the Act of 1911 — Coptnger on Iht Law of Cofynghl p 27 
This breach of confidence must originate from some contract for secrecy, hut such 
a coninct m»y be ci'her express or implied ftom the circumstances of the case 
Ibtti citing Prince Albert v Strange (1849) i Mac &. G 25 see also IVebe v Pose, 
(1732) cited Burr 2330 , U'alker, (i 74 i) ^biii , Mackhn v Richardson, 

* - - - 2 Eden 329 Lamb v 

j'’)2 Ch 518, Robb V Green 
. ’rv {1913) 2 Ch 239, 

1887) 19 Q B D 629 , Polland 
me (1887) 12 A C 326 But 
in Order to give rise to such a breach of trust or confidence, it must be proved that 
the defendants cither published t ’ . 1 • r - 

confidence or was fully anare of al 
for breach of trust or confidence ca* 
manuscript without nonce Phihp 

32 ( 1 ) His Majesty in Council may make Orders for altering, revoking or 

n,.......,. . j varying any Order m council made under this 

Counml ° Orders in enactments repealed by this 

Act, but any Order made under tl is section shall 
not effect prejudicially any rights or interests acquired or accrued at the date 
when the order comes into operation, and shall provide for the protection of 
such rights and interests 

(2) Every order in Council made under this Act shall be published in the 
London Gazette and shall be laid before both Houses of Parliament as soon os 
may be after it is made, and shall have effect as if enacted m this Act 

33. Nothing in this Act shall deprive any of the universities and colleges 

, Y. mentioned mthe Copyright Act, 1773,* of any copy- 

coDvrieht University already possess under that Act, but the 

^ remedies and penalties for infringement of any 

such copyright shall be under this Act and not under that Act 

result o1 this section is fhat no new perpetna'i capyn^rt ran be 
acquired by any University or College— 0/ p ijo 

34. There shall continue to be charged do. and paid out of, the Consoh 

c , dated Fund of the United Kingdom such annual 

saving of compensation to compensation Si was immediately before the 

c r am 1 nnes commencement of this Act payable m pursuance 

of any Act as compensation to a library for the loss of ibe nght to receuc 
gratuitous copies of books 

Provided that this compensatton shall not be pud to a library m any year 
unless the Treasury arc satisfied that the compensation for the prcMous year has 
been applied m the purchase of books for the use of and to be presets ed in the 
library. 

Notes— This section refers to tlie compensation payable to the libraries of 
Sion College the four Universities of Scotland, and of the King’s Inns m Dublin in 
m respect of the books to which they were formerly enmled under the CopyTight 
Act, 1836, 6 &. 7 Will IV C to^yileOldfteltrsLavOfCopyfightp 130 


* IS Geo 3, c 53 
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Interpreiaiion W I" ft's Act, unless the context 

Otherwise requires,- — 

' Literary work” includes maps, charts, plans, tables, and compilations , 
'‘Dramatic work" includes any piece for recitation, choreographic work 
or enierlainment in dumb show, the scenic artangemenl or aciing 
form of which la fixed m writing or otherwise, and any cmemato* 
graph production where the atrangement or acting form or the 
combiration of incidents represented give the work an original 
character , 

“Artistic work" includes works of painting, drawing, sculpture and 
artistic crafismanshtp, and architectural works of art and engra 
vings and photographs , 

“Work of sculpture" includes casts and models, 

“Archileclural work of at " ‘ 

artistic character or ' 

or any model for 
protection afforded ^ 

character and design, and shall not extend to processes or me- 
thods of construction , , 

“Engravings’’ include etchings, lithographs, wood cuts, prints, ana other 
similar works not being photographs , 

“Photograph” includes photo hthogragh and any work produced oy any 
process analogous to photography 

“Cinematograph" includes any work produced by any person analogous 
to cinematography , 

"Collective work" means— - 

an encjclopajdta, dictionary, year book, or similar work » 

W a newspaper, review, magazine, or similar periodical ; and 
(0 any work written in distinct parts by different authors, or m 
which works or parts of different authors, are mcotporaled , 
“Inftinging " when applied to a copy of a work m which copyright 
subsists, means any copy, including any colourable imitation, 
made, or imported m contravention of the provisions of this act , 

' Performance ’ means any acoustic represenuuon of a work and any 
visuol representation of any dratn'iitc action in a work, including 
such a representation made by means of any mechanical instiu 
mem , 

"Delivery ’ in relition to a lecture, includes delivery by means of any 
mechanical instrument , ^ 

"Plate ' includes any stereotype or other plate, stone, block, mould, 
matrix, transfer or negative used or intended to be used for print 
mg or reproducing copies of any work and any matrix ot other 
appliance by which lecords, perforated rolls or ot er conln 
vances for the acoustic representation of the work are or are 
intended to be made , 

, • of Canada, the Com- 

, r New Zealand, the 

(a) For ihe purposes of this Act (oibet Uiantlioie telatiag to mftiige 
menls of copyright) a work shall not be deemed to be published or per 
formed in public, and a lecture shall not be deemed to be delivered in public 
if published, performtdjn public, or delivered in i ublic, without the consent 
or acqt f „ l u assigns 

(3) * ‘emed to be first pub 

lished ■ " hich this Act extends, 
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notfl'Jtbstandjng that U has been published simultaneously in someoth^r 
placCi unless the publication in such parts of His Majesty s dominions as 
aforesaid i» colourable only and ts not intended to satisfy the reasonable 
re-quirement) of the public, and a work shall be deemed to be published 
simultaneously in two places if the time between the publKalion in one such 
place and the publication in the otner place does not exceed fourteen 
days, or such longer period as may, for the time being, be fixed by Order 
in Council 

(4) Where, m the case of an unpublished work, the making of a work 
has extended over a considerable period, the conditions of this Act con 
fening copyright shall be deemed to have been complied with, if the author 
was, during any substantial part of that period, a British subject or a resi 
dent Within the parts of His Majesty's dominions to which this Act 
extends 

(5} For the purposes of the provisions of this Act as to residence, an 
author of a work shall be deemed to be a resident in the parts of His 
Majesty’s dominions to which this Act extends if he is domiciled within any 
such part 

” same The distinc- 

s obvious The first is 
•mporary the second 

to denote a fired permanent resdence «o vh ch *• '• v. • t,« « «« 

of returning" Per Beck J \n Cofen'/ Daniel 
home the permanent home Per Lord Cran vo 
Cas I3o({6o)-38 L J Ch 30-4 Jur N S 

' gal idea of domic le Per Chilly J in Fortal 
of a person is that place or country in which his 
ejt intention of removing therefrom Per Chelly 


38 Subject to the provisions of this Act, the enactments mehtloned 
^ in the Second Schedule to this Act are hereby 

lepealed to the extent specified in the third 

column of that Schedule 

Provided that this repeal shall not take effect m any part of His Majesty's 
dominions until this Act comes into operation in that part 

Notes — The repeal is to take efTect in the first instance in the Untied Kingdom 
of Great Oritam and Ireland 


Short tulo and oommtaco , . "'"I “ ‘l'» ^°P> 

mint right Act i 9 n 

(r) This Act shall come into operalion 

(a) In the United Kingdom, on the first day of July nmeleen hundred 
and twelve or such earlier date as may be fixed by Order in 
Council , 

(i) in a self-governing dominion to which this Act extend, at such date 
as may be fixed by the Legislature of that dominion , 

(f) In the Channel Islands at sudi date as may be fixed bj the States of 
those islands respectively , 

(d) in any other British possession to which this Act extends on the p-i>- 
clamation tiiereof within the possession by the Governor. 

CC H Vol 1—167 
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SCHEDULES* 
FIRST SCHEDULE 
Existing Right 
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Session and 
Chapter 

[ 

Short Title 

-• 

Extent of Repeal 

3 and 4 Will 
c 15 

4. 

The Dramatic Copyright Act, 
i«33 

Ditto 

5 and 6 WiH 
c,6s 

4, ' 

1 

The Lectures Copyright Act 

J83 j 

1 Ditto 

6 8. 7 Wi\\ 
c 59 

4 1 

The prims and Engravings ' 

Copyright (Ireland) Act, 1836 

Ditto 

6 &. 7 Will 
c no 

4i 

The Copj right Act 1836 

Ditto. 

5 5. 6 Vict , 

45 

c 

The Copyright Act 1842 

Ditto 

7 5. 8 Vict , 
12 

i 

c 

The International Copyright Act 

1844^ 

Ditto 

10 &. n Vict 
c 93 

The Colonial Copyright Aci 

1^4? 

Ditto 

15 fi. 16 Vict 

C 12 

The huernaiionai Copyright Act 

1852 

Ditto 

*5 & 26 Vici , 
c 68 

The Fine Arts Copyright Act 

1863 

Sections one to six 
m section eight the 
words and ' pursu* 
ant to any Act for 
the protection of 
copyright engravi 

1 ogs," and 'and in 
any such Act as 
aforesaid" Sections 

1 nine to twelve 

38 & 39 Vict, 
c 12 

The International Copyright Act 

1875 

The whole Act 

39 & 40 Vict , 

45 & 46 Vici 
c 40 

1 

The Customs Consolidation Act 

1 

The Copyright (Musical Compositions) 
Act, 1882 

Section forty two 

(tnm. *BQn\£Swhft,^e7- 
in "to ‘such copy 
tight will expire " 
Sections forty four 
forty five, and one 
hundred and fifty 
two 

The whole Act 

49 & 50 Vict 

C.33 


The Internatiooal Copyright Act 1886 j 

1 

Ditto 

Sf & 52 Vicf 
c 17 


' The Copyright (Musical Composiijons) 

An. 

Ditto 

52 &. S3 Vri 
c 42 


The Reienuc Act, 1889 

Section one from 
“Books firs* pubti 
shed ’ to “as proM 
ded in that sectioa 
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Session and 
Chapter 

I 

Short Title 

1 

Extent of Repal 

6 Edw 7 c 36 

1 The Musical Copyright Act 1906 

In section three the 
words and which 
has been registered 
in accordance wui 
the provisions of 
the Copynght Act 
1842, or of the Inter* 
national Copyright 

1 

t 

Act, i844whichregi 
stration may be effe- 
cted notwitbstand- 
ine anything the 

1 

1 

International Ir/Opy* 
right Act 1886 

I 





SECOND SCHEDULE 
RarEAl. OF ENACTMENTS 
Repealed by the Repealing Act, I9i7 ('2 of >927 ) 


THE COURT FEES ACT, 1870 
ACT NO VII OF 1870 
Passed sy the GovejRnor General of India in Council 
{Rifeived ffts ExcelUncy's asunt on izth Rfanht zS7o) 
CHAPTER I 
Preliminary 

1 This Act may be calledthe Court FeM Act, 
Short title xS?® 

_ It extends to the whole of British India , 

ExtontoFAct 

Commenceraeni of Act , it shall come into force on the first day 

of April 1870 

1 T_ t )wer to amend ihe Court Fees Act by 

Act (XXXVlil of 1920) The varous 
' * t Fees Act of 1870 have been given m 

liOgialativa papera— Far the StaieinetvV of Ob3ects and Reasons see Gazette 
ef ImUa 1869 Pt V p $7 , for Proceedings m Council see Iti/i i860, Supplement, 
pp 1179 and 1452, 7^/// 1870 Supplementpp 52,378,421 and 434 

Scope and Object of the Act TI e Court Fees Act, 1873 as even its 
name impoits an Act piimatily passed for the purpose of prescribing the fees 

which ate to be paid in respect of documents to be used m Court It also provmes 

m the schedules for the stamps to be used in certain offices of Courts of Chief 
Justice* That Act not only prescribes the fees but provides how fees are to be 
■ » "■ ' far as Courts 

• • which only the 
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Act also specifies the documents nhtch need not be stamped under that Act for the 
purpose of being used m Courts’* Per Edge / m 12 A 129 (F B) atp 139 
The object of s jo and indeed of the whole of the Court Fees Act, is to lay down 
rules for the collection of one form of laTation^ and the rule that statutes which impose 
pecuniary burdens nr encroach npon, or qualify the rights of the subject, must be 
strictly construed applies with special force to such provisions of the Act as provides 
a penalty wliaiever us nature maybe Per Afahmood J in 8 A 282 The Court 
Fees Act is essentially a fiscal enactment Its primary object is to provide fat 
and Protect the revenue and not to coerce the subject " Per Manuk / in 49 Ind Cas 
442 at p 44“49 Pat L J S7 (70 t see also 39 C L J 209 , 9 M 148 (F B ) , 14 A 
L. J 850—36 Ind Cas 877 , 1922 U B R 14 , 44 Ind Cas 251 (F B) , 37 A 
158—27 Ind Cas 731 5 34 B 239 “The Court Fees Act was passed not to arm 
a litigant with a weapon of technicality against his opponent but to secure revenues 
for the benefit of the state This is evident from ihe character of the Act and 
ts brought oat by section 12, which makes the decision of the First Court as to value 
final as between the parties and enables the Court of appeal to correct any error 
as to this, only where the First Court decided to the detriment of revenue Per Sir 
Lawrence Jtnktm in 24 C W N 33 at p 40=43 B 507=29 C L J 452 = 36 M L 
J 437—21 Bom L R 489=17 A L J 418—50 Ind Cas 280 The Act must be 
considered as a whole 18 C W N 121 

Extent of the Act— Act Vll of 1870 has been declared in force — 


in Upper Burma generally (except the Shan States), by the Burma 
Laws Act (XlII of 1898)5 4 {t)Sch 1. 
m British Baluchistan by Regulation (II of 19:3) s 3 , 
m the Sanihaf Parganas 6y efie Sanrhaf Pargaiias Seitlement PegaUtton 
(in of 1872) as amended by the Saiuhal Parganas Justice and Laws 
Regulation (III of 1899) 

In Sub-division of Angut by Reg (HI of 1899) 

It has further been declared by a notification under s 3 (o) of the 
Scheduled Districts Act tXIv of 1874) in force m the following 
Scheduled Districts namely— 


the district ofHauiibagh (r// o/’/n^/a, 1881 Pt ip 507), 

The District of Lohardaga (noav called the Ranchi District) {see Calcutta 
Gasette 1899 Pt 1 p 44 > 1881 Pt i p 508) ; the District of 

Lohardaga then included the present District of Palamau separated 
in 1894 , 

The Dislncj of Manbhum {see Calcutta Caielte, 1831 (Pt i p 509 ) , 
the Pargana Dhalbhum m the District of Singbhum (see Calcutta 
Gaieiie 1881 Pt I Pt I p 510) , 


the Scheduled District m Ganjam and Vizagapatam (see Gaeetie of India, 
i8g8 Pt r, p 869) , 

North-Western Provinces Tarai Gaxette of India igjb Vu X p 505 

It has been extended, by notification under ss 5 and 5 A of the same Act, to the 
following Scheduled Districts, namely v— The Garo Hills District the Khasia and 
Jaintia Hills District, Naga Hills Distnee, the North Cachar Suh-division of the 
Cachar District, the Mikir Hill Tract In ihe Nowgong District and the Dibrugar 
Frontier Tract in the l-akhimpur District, provided that the Act does not apply 
to natives of these districts and tracts who are assessed to house tax except in su^ 
places and cases as the Deputy Commissioner may withdraw from the operation of 
the exemption — See Assam Gaulte,\i^% Pt l,p 861 , Caxetteof India 1884 Pt 
I P 164 

It has also been applied to the Baluchistan Agency Territories by the Baluchistan 
Agency Law, 1890. 4 (/) 

The Act came into permnnent operation in Aden on ist April, 1876.— See Bombay 
nnrrltf. lR76.Pt I D Ot6 


o'fi'-ers making a settle 
. nas Settlemeot Regulation 
■ Sanibal Parganas Jusj-e 
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Burma Civil Couris 

Regulation, i of 1896 ' 3^ , rn the Punjab (see the Punjab Courts Act. XVII of 


Sch^’l*PM\’ Burma (see the Lower Burma Courts Act, VI of 1900. 


r in v Atil, 17 

ri<T5,» n,. ^ which takes away or impairs a vested 

riml existing laws or creates a new obligation or imposes a new 

^ ^ disability, in respect of transactions or considerations 
passed must be deemed retrospective in its operation The rule that 
enactments in a s atute are generally to be construed to be prospective and intended 
'® future conduct of persons, is deeply founded in good sense and 
strict jusuce , and u has been repeatedly laid down that in the absence of clear 

to take away a vested right 
* Hafts, 18 C L. J 274 and 
SM-IO c L J S<?' By 

ant that where the full fee 
time It IS granted has been 
^rant is made in respect of 
luai property as comprised in that state 20 C \V N 472 = 43 C 625 = 22 C L J 
370=30 Ind Cas 394 When appeal is died after the Court Fees Act came into 
operation the Court Fee is to be paid according to the subsequent Act 
*S W R 272 , 7 VV R 461 , 7 W R 452 But when a plaint is presented 
with deficit Court Fees the Court Fees would be charged in accordance 
with the Court Fees Act in force at the date of the presentation 28 C W 
N 860=51 C 216=39 C L J 212 An appeal must be presented to a 


proper officer and accordingly such an appeal must be charged with the court fees 
Court Fees Act which is in force on the date of presentation to 


prescribed in the Court .t...vu .. ... .v.wv w.. - — .. r -j - 

the proper officer 2 Pat 264=0923) A I R 150 (Patna) , see also 14 w * 1*67 , 
30C W N 90= 1926 A I R 3SSfCaI), but see 39 C L J 222 = 28 C W N 
^03=1924 A 1 R Cal 88 t , 46 M 685-45 M L J 557 “* 9*3 M W N 
003 (F B ) 


How determined — In each case the Court fee is to be imposed by the nature 
of the relief claimed a i C W N 375 , 4o C L T 150 . 20 C 762 , 28 Ind Cas 
21 Ind Cas 404— 40 C 615 It is to be imposed on the actual value 


- . .V . a IV i/e imposed bn the actual value 
Of the property 69 JnH Cas 513-6 P L J 411 As to when no Court Fee 1$ to 
be paid, vide 12 C W N 917 


Chief Controll nc Revenue 
authority defined 


*‘*2 In this Act unless there is anything 
repugnant m the subject or context ‘Chief 
Controlling Revenue authority', means— 


(n) in the Presidency of Fort St George “ihe Presidency of Fort William 
Bengal f and the territories lesoectivelv under fh« ndmin.Bt.-a.. 


in Bengal* + and the territories respectively under the administration of the 
pIov inrp 7 „nrZ"?.',!,.,°L “"'1 Onssa’ ) and lh= North 1 Western 


Prov.nees end the Chtef Co^nnssrone. ef oTdh-lrhe Bee?l o^ReSenu;"' 

(i) inthe Presideneyof Bomba,, onls.de Sindh and the limits of the 
town of Bombay-a Revenue Commissioner ! 

(r) in Sindh — the Commissioner 




W Local Government or such officer as the Local 

m this behalf oEsial Gazette, appoint 


Ch”f°CommS,'„';r'roSh°°"rw j'uo'Jn' 'i!' 

22nd March 190- Gazette of Indi^ 1902 Pt i p ^28 and U P Act VII of 1901 


1 S?“" (Amendment) Act (X of 1901) s 2 

t T !.5 quo'ii'ons have been inserted by Act 24 of 1917 

J Added by Act 24 of 1917 ^ ^ * 
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CHAPTER II. 

Fbbs in the High Courts, and the Courts op Small Causes at the 

pRESmENCT TOWNS 

3 . The fees payable for the time being to the clerks and officers (other than 
- ^ the sheriffs and attorneys) of the Hieh Courts 

Levy of fees m High Courts established by Letters Patent, by virtue of the 
oilhc.ronsinals.dts jMTCt conferred by “section ts of the Inctian 

High Courts Act, i86i, or section 107 of the Government of India Act, 

or chargeable in each of such Courts under No 1 1 of the First, and Nos 7, 
13, 14 t 30 and 21 of the Second S.-hedule to this Act annexed , 
r •vw T> A being chargeable in the 

Smalf Cause Courts ^ ‘ enc> Courts of Small Causes at the Presidency towns J 
and then several offices, 
shall be collected m manner hereinafter appearing 


Notes — The words of tins section must be controlled by the reference to section 
15 of the High Courts Charter Act 70 Ind Cas 813=42 M L J 43^=16 t. W 210 
= 5922 M W, N jii=e45M 849-= 1922 A 1 R (Mad) 421 The Cour t fees are to 
be collected in stamps 4 Pat 336=1925 A • R 392 (Pat) , 29 C W N 879 No 
Court fees are leviable upon a petition o| appeal preferred, under the Letters Patent 
of the Allahabad High Court from the judgment of a single Judge 63 Ind Cas 
318=19 A L. J 677-44 A 13 The levy of Court fee# in the Presidency Small 
Cause Courts is provided in this section 15 Ind Cas i''2-2o'‘P L R 1922 
When a suit is transferred from the City Civil Court Madras to the H gli Court 
undercl 13 of the Letters Patent the Court fee pxy ible i» th 11 1 1 force in the High 
Court as a court of ordinary original junsdict on as the case is expressly governed 
by 5 14 of the Madras City Court Act 60 M L J 43j®>3*lnJ Ca* 643 


4 , No document of any of the kinds specified, in the First or Second 
p..« . iit J Schedule to this Act annexed, as chargeable with 

.n H.gh Cour?,Tn .L,t «fra’ ‘'“t t|“'‘ *'"> or recordsj in, or 

ordinary jurisdiction received or furnished by, any of the 

said High Courts in any case coming before such 
Court in the exercise of its extra jtdmary original civil jurisdiction , 

01 in the exercise of its extraordinary original criminal jurisdiction , 
or in the exercise of its jurisdiction as regards appeals from the "judg 
, „ ^ ments (other than judgments passed m the ex 

m their appcllatejurisdiction, gj^ise of the ordinary original civil jurisdiction 
of the Court) of one’ § or mote Judges of the said Court, or of a Division Courts, 
or in the exercise of its jurisdiction as regards appeals from the Court j 
subject to Its superintendence , 


as Courts of reference and 
revision. 


or in the exercise of its jurisdiction as a Court of 
reference or revision , 


unless, in respect of such document, there be paid a fee of an amount rot 
less than that indicated by either of the said schedule as the proper fee for such 
document 

•See the Indian High Courts Aa 1861 (24 &. 2$ Vict c 104) and Goxernment 
of India Act «9«S The words wiibin quotations haNC btensubstiiuicd bj Act 24 of 
1917 

+ Here the number 16 ‘ repealed bj the Rep-aling and Amending Act (Ml of 
1891) has been omitted 

J See the Presidency Small Cause Courts Act (\V of i£S2) Ch \ 

For amount of fees payable in certain cau<e, sec the North Western Provinces 
Rent Act (Xll of 1881)1 s 93 as amended by the North \\ cstern Provinces Rent Act 

(MV ofi6S6) s 2 

§ The words Within quotations have been subsiituied by Act 19 of 19:2 
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Memorandum of appeal- ' -> t _ ^ .i,,. 

second shedule of the Act and » 

therefore, be filed or recorded *jr 

court fee in respect of it is paid ■ 

Ind Cas 675»3 V L J 7 ^= 5 P L W iS , iS C L J '133 / i'at U tH 
65 46 fnd CdS 509=^3 H L J 484 , A I R 1924 (Lah) 40I But no court 
fee «as payable on Letters Patent *of|Iie Alhhibad Lahore and PAtna High Courts 
appeals from the decision of 1 single ju 1^, inasmuch as this section made no pro 
VIS on for the case of such ippeil 44 A l3c*i9ALj i77=»63lnd Cas 318} see also 
31 A 178 19A W N 23. 68, Ind Cas 423“;«923 A I R Lah 
420, 6j lid Cas 673I.3 P L T i4-i<) 22 6 W N (PaO S8 '>y 

amendment of tl is section Act »9 of 1922 the abov^ decisions Mve bee"Jmaa 
obsolete As regards court fee piyaWe on r«vn ' f e nn , 

^ifie II A- 176 After receipt thfc iCouri maj 

fees 1926 A I R (Dom) 343 , see also . . ^ 

plaint and not merely the exact relief asked for has to b* looked mto ui 
determ ne the court fee payable on the pUim ro Pat 43 **® * 3 ° 

5 When an^ difference arises between the officer whose duty 
P™=ed„2e,„ d, 

question shall, when the difference ai 
any of tlte said High Courts, be referred 10 the taxing officer, whose 
thereon shall be final, except when the question is m ^iis .fth- 

general importance, in which case he shall refer it to the final oeci 

Chief Justice of such Rich Court, or of such Judge of the ^ 

Chief Justice shall appoint, either generally or specially, in this 

When any such difference arises in any of the said Courts of Small Causes, 

the queaUQci shall be referred to the Clerk of the Court, whose decision tnereon 
shall be final except when the question is in bis opinion one ot general 
importance m which case he shall refer it to the final decision of the kirst 
Judge of such Court 

The Chief Justice shall declare who shall be taxing officer within the 
meaning of the first paragraph of this section 

Amendment— This section his been amended by Mad Act V of I923 
section 3 

Taxing officer e decision— The taxing officer's decision is final 3a A Sg , 

12 A iig (F B) 21 M -’69 , 29C W N 879 ,47 A 756 , 3 Pat L / 02 , 4 Pat 
L J 700 (1925) P H C C 359,92 Ind Cas 626 The jurisdiction of the taxing 
officer does not a»ise like the jurisdiction of an arbitrator upon a difference of 

some sort of formal reference 
* ■ i=sA I R iQzj Cal 120 Where 

■ • at all the Court hearing the 

* ' -23 A L J 72s .37C 914 

ScopB-— The intention of this section is merely to ensure that the question 
should be raised before the tixmg officer and that he should bring bis mind to 
beat on the question and that he should decide « 29 C W N 879=52 C 871, 

see also 20 M 39S To determine the /- •• i 

dum of appeal filed m the High C ... 

for himself the proper value of the appe 

and should not exercise his powers , 

■ ' le Dench belorc which the appeal is heard 87 
>'“4 Pat 3 t 6 =A I R 1925 Pat 392 (F B), 4 Pat 
' ■ 756 , 7 lnd Ca57l5,7Slnd Cas 871. 9 * l^d 

Where the decision of the taxing officer ts erroneous additional Court fee need 
not be pitd 15 A 177 . M A 91 , but see 46 B 840-67 Ind Cas 364 A lartng^ 
officer can correct hfs error 68 Ind Cas 316 Levy of nddutonal Court fees 
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after decision is not allowable 32 Ind Cis 534 A taxing officer can decide as to 
defiaency of Court fee on plaint and memo of appeal m lower Courts 84 Ind Cas 
S22*sigj5AlI i 84 =I- R 6A 33 The decision of a taxing officer is neither a 
decree nor an order 12 A 129 (F B) 

It IS competent to t' » ^ tj -t , j « v«* - 

suitor or his attorney an 
on an appeal from an 

of a pariiculaf Judge of j i 

M W is 5lls:l6 L. * 4 ■ 

S02s»i9:3Mad 160, 18C W N 121, 21 Ind Cas 502, 7A L J 842 

CHAPTER III 

tEES IN OTHER COURTS AND IN PUBLIC OFFICES 

6 Except m the Courts hereinbefore mentioned, no document of any of 
~ j c the kind specified as chargeable in the First or 

ft -"exsd fnl, 

offices he filed exhibited, or recorded w any Court 

of Justice, or shall be received or furnished by 
aoy public officer, unless m respect of such document there be paid a fee of an / 
amount not less than that indicated by either of the said schedules as the 
proper fee for such document 

Scope— Plaints memorandum of appeals and applicaiion for review are docu 
mcnis wilhin the meaning of this section 12 A 129 (F B ) , 10 A W N 39 , 
loC W N 199,17 c L. J sfii (F B) A succession cernficaie and certificate 
' p duty 17 W R 48, 22 C 542 As regard 

npduiy videss 19,33 and 35 w/ru Application 
• are not documents under inis section 2 N \V 

■ No fresh Court fee is to be imposed on plaint 

t? B 4-*7, 8 B 313 , 8 M 62 , 2 A 357 , 

Z W. N 917 The Government is not exempted 
493 A document is said to be field which is 
presented and put on the file 19 C 780 A plaint may be field with deficit 
Court fees 19 C 780 , 34 ^ -f ^ ^ . » » . > 

2i6»3P L. j 745, 4 Pat 
see 20 M 319 As regards 

P C , r2 A 129,79 A 749 • 

675 = 3 P L J 74 . 46 Ind 
Court fee stamp must be 
(Patna) 

_ ,, v.i» 7 The amount of fee payable under this Act 

Compuuuon or ftes p.yiMo heremarilT mentioned shall be 

computed as follows - 

I In suit for money (including suits for dimages or compensation, or arrears 

o! maintenance or annuities or of other sums 
for money , payable periodically) according to the amount 

claimed , 

II In suits for maintenance and annuities or other sums pa)abre periodically 

•• J .... —according to the xalue of the subject matter of 

for maintenance and arinuit s gyjj deemed to be ten 

times the amount claimed to be payable for one year 

m In suits for movable property othet than money, where the subject* 
i- t nrOMrtv njattCT faas a market value— according to such 

fsvSs" m™” »lue a. ,hc dale of prescm.„E te pU.n 1 


* As to ihe \aluationofsmtsfor the purpose of determining the junsdiaion of 
Courts see ihe Suns Val ilionActiVII of 1887) 

C C. H Vol 1—168 
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Motuomndum of appeal — js a document Spccj'icd »" the first . 

second sheduk of the Act and wthln the menniog ofihc sectiOT It siiouia n . 
thi'rcfore be filed or recorded m or received by the High Court unless the propt^ 

court fet. i respect of it is pud |2 A 129 (T ft ) , see nlso 30 ” ^ \v' N 

Ind Cns 67S«3 1' L J 74-5 I* L W lS >8C L. J Lit 

65 46 l„d Cas 503-3 J- i 484 . A I U «924 (Lnh) 401 Bu; no^co« 
fee MIS J • > 

ippenls fi • • >0 

\ is'on for ■■ " t 

31 A 178 ■ 

4'’c» 6j _ I . t , -I- » - » matie 

nmendment of il is sectnti bj Act 19 of 19*2 
obsolete As regirjs court ft.e piyable on rcvit 
t/if ti A. 176 Af cr receipt the Cooii nia> ' ’ 


lee« lO'O A J l< (uom)3<3, sec aiso ■ . ^ into m 

plaint nnd not merely the exict relief isVcd for has to b- ^ ^ 

determine the court fee pajable on the plaint 10 I at 43-^^^ 


S When any difft-rcnce arises between the ofBcer whose duty 

^ r . •* , to \he MceW 

occdure tn ease of di »«« c.i^r nr miornev. as to 'O'* 


Procedure tn ease of di and any suitor or attorney, as to 

fference ns to necessity or payfng a fee or the amount thereoi, 


amount of fee %hall. when the difTerence 

any of the said High Courts, be referred to the taxing one of 

thereon shall be final, except when the question J" . ft* ydft<.i«ion of tb« 

general importance in which case he shall refer it to . as the 

Chief Justice of such High Court, or of such Judge of hebalf 

Chief lusI.M shall appoint, either generally or specially, in this oenai, 


When any such diCrerence arises in any of the said Cowtso^m^^ thereon 

the question shall be referred to the Clerk of the Court, '’he of general 


liic suesiiuii soMu ue (ciciicw lu — ■ oicenerai 

shall be final except when the question is, m bis ' , .l. pjfjt 

importance in which case he shall refer ii to the final decisio 

Judge of such Court .. 

The Chief Justice shall declare who shall be taxing officer wilbin 
meaning of the first paragraph of this section 

Amendment — This section has been amended by Mad Act V f >9 
section 3 


•*eci5ion IS final 37 A 


756 , 3 Pat L r 92 . . 

jurisdiction of the taxing 
trator upon a difference of 
e sort of formal reference 

I R 1925 Cal 120 Where 

II the Court hearing the 
L J 72s 37 C 914 


Scope — The intention of tins section is merely to ensure that the question 
' * rt- _ • should bring his mind to 

ideit 29C W N 879=52 C 87t. 

Court fee paj able on a memoran 
ixing officer has power to investigate 
an take evidence for that purpose 
nmary manner His decis 

ch the appeal is heard 87 
* 1925 Pat 392 (!■ B ) , 4 Pat 

I , 75 Ind Cas 871 J 92 Wd 


WKere the decision of the (axing officer 15 erroneous additional Court fee need 
hruaid. isA >77. iiA9*.but see46B 840=67 Ind Cas 364 A min| 
officer can correct his error 68 Ind Cas 316 Levy of additional Coiitt fees 
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after decision is not illowable 32 Ind Cas 534 A taxing officer can decide as to 
deficiency of Coutt fee on plaint and memo of appeal m lower Courts 84 Ind Cas 
822=1935 All i 84=L R 6A 33 The decision of a taxing officer is neither a 
decree nor in order 12 A 129 (F B) 

It is competent to the Ch 
suitor or his attorney and the c 
on an appeal from an order 

of a particular Judge of the Hij .1 i 

hi W N sn“i6 L. W 2to-iy_2 uau 4 i = yoniu oas oij , see aiso 40 ivi 
502 = 1923 Mid 160 , 18 C W N 121 »2i Ind Cas 50’ , 7 A L J 842 


CHAPTER III 


tEES IN OTHER COURTS AND IN PUBLIC OFFICES 


6 Except in the Courts hereinbefore mentioned no document of any of 
„ , - the kind specified as chargeable in the First or 

Fees on documents filed ic , gecQ^d Schedule to this Act annexed shall 
C!r”=° " ’’ or remtded m any Court 

of Justice, or shall be received or furnished by 
ariy public officer unless m respect of such document there be paid a fee of an j 
amount not less than that indicated by either of the said schedules as the 
proper fee for such document 


Scope ~Plamts memorandum of appeals and ippJicatien for review are docu 
tnents within the mean ng of ths section 12 A 1*9 (F B) loA W N 39 , 
10 C W N 199 17 C L J 365 {F B) A succession cert ficate and certificate 
•“ p duty 17 W R 48 , 22 C 542 As regard 

np duty vide $s 19 33 and 35 rri/ra Application 
are noi documents under this section 2 N W 
4 No fresh Court fee is to be imposed on plaint 

returned for filing in a proper Court 17 B 437,8 B 3»3 ► 8 M 62 s A 357, 
* B 538 , 30 C \V N 90 12 C W N 917 The Government is not exempted 
from payment of Court fees 35 M 493 A document is said to be field whicli is 
presenied and put on the file 19 C 780 A plaint may be field with deficit 
Court fees 19 C 780 , 34 C 30=11 C W N 38 (F B ) , i P L J 420 , 58 Ind Cas 
216=3 P L J 74S , 4 Pat 190=22 M 494 , 33 M 305 = 6 Ind Cas 503 (F B ) , but 
see 30 M 319 As regards memorandum of appeal vide 24 C 889, 19 C 747 , 2 A 241 
P C , 12 A 129 , 29 A 749 25 M 380 , 24 M 331 IS M 20 22 B 849 , 42 Ind Cas 
675=3? L J 74, 46 Ind Cas 509 4 Pat LJ 703=59 Ind Cas 316 knad valorem 
Court fee stamp must be affixed to a memorandum of appeal 50 Ind. Cas 367 
(Patna) 


Computation of fees payable 


7 The amount of fee payable under this Act 
m the suits* next hereinafter mentioned shall be 
computed as teftotvs — 


In suit for money (including suits for damages or compensation, or arrears 
of maintenance or annuities or of other sums 
for mooey , payable periodically) according to the amount 

claimed , 


11 In suits for maintenance and annuities or other sums pajable periodically 
. J .. —according to the aalue of the subject matter of 

for maintenance and annum s ^ deemed to be ten 

times the amount claimed to be payable for one jear 


III In suits for movable property other than money, where the 'cbjeci- 
, V movable property •*** a maiket aalue— according to ^ 

h Jvmg I m«l.c t value value at the date o! presenting th* . 


. Astoihcvalual.onofsauspr rtic of totm »,e. ' 

CouttV set “he Sm,s Val el,oe Acl tVll ot ISSj) ' 

c C. H Vol I— 168 
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IV In suits — 

(a) for 1 movable property v%here the subject matter has no market value, 
formo;iblc property of no as, for instance in the case of documents relating 
market viluc tO title, 


to enforce a right to share in 
joint family property , 


( 6 ) to enforce the right to share in any 
property on the ground that it is joint family 
property, 


for a dechratorj decree and (c) to obtain a declaratory decree or order 
consequeninl relief where consequential relief is prayed, 

for an injunction (d) to obtain an injunction 

for easemems («) aright to some benefit (not herein 

' otherwise protided for) to arise out of land, and 

(f) for account— according to the amount at which the 
ror.ccou«s “ ■" 'h' P‘“"' memonndum of 

appeal 

\ In all such suits the plaintiff shall slate the amount at which he values t e 
\elief sought * 

I V In suits (oi the possession of land houses and gardens— aceordtng to the 

^ value of the subject matter , and such value shall 

for possession of lands house, , Ac-med to be— 
and gardens 

where the subject matter 18 land, and— .. . nt an Miate. 

(a) where the land forms an entire estate or a definite share of an estate. 

paying annual revenue to Government 
Or form part of such an estate and is recorded m the Collector s register as 
separately assessed with such revenue 

and such revenue is permanently settled- 
ten times the revenue so payable 

(b) where the land forms an entire estate or a definite share of an estate, 

paying annual revenue to Government or forms part of such estate, 
and IS recorded as aforesaid , 
and Such revenue is settled but not permanently — 
five [tenlt times the revenue so payable 

(c) vVhere the land pays no such revenue or has been partially exempted 

< Uoai sti<± psymcni or ts charge wrffi any fixed payment, in fieu 

\ of such revenue, 

and nett profits have arisen from the land during the year next before the 
date of presenting the plaint — 
fifteen times such nett profits . 

but wherr no suen nett proms have arisen therefrom— the amount at which 
the Court shall estimate the hod with reference to the value of similar land 
in the neighbourhood , 

(d) where the land forms pari of an estate paying revenue to Government 

but IS not a definite share of such estate and is not separately 
assessed as above mentioned— the market value of the land 


ftct6ol igtU 
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Provided thal, m Ihe territories subject to the Governor of Bombay 
Proviso M to BombityPres. 'P >>= 


(r) where the land IS held on a settlement fora period not exceeding 
thirty years, and pay* the full as.essment to Government,— a 
sum equal to five times the survey assessment , 

(2) where the land is held on a permanent settlement, or on a settle 

ment for any period ex''eeding thirty years, and pays the full 
assessment to Goverment — a sum equal to ten times the survey 
assessment , and, 

(3) where the whole or any part of the annual survey assessment is 

remitted — a sum computed under paragraph (i) or paragraph 
(r) of this proviso as the case may be, in addi loa to ten times 
the assessment, or the portion of assessment so remitted , 
Explanation — The word “estate,” as used in this paragraph, means any 
land subject to the payment of revenue, for which the proprietor or farmer 
or raiyat, shall have executed a separate engagement to Government, or 
which, in the absence of such engagement, shall have been separately assessed' 
with revenue , 


for housB and narden W •'>“ subject matter ir a house 

or garden— according to the maket value of 

the bouse or gaden , 

vi In suits to enforce a ri-'hi of preemption — according to the value 
(computed in accordance wiih paragraph v of 
this section) of this land house or garden in 
respect of which the right is claimed , 
vu. In suits for the interest of an assignee of land revenue— fifteen tiroes 
r . ^ r e lus profits as such for the year next before 

la^drcTnuf th« date ol presenting the plaint 


to enforce a rijrbt of pre 
emption 


vni. In suits to set aside an attachment of land or of an interest m land 
or revenue — according to the amount for which 
to set aside an attachment interest was attached 

Provided that, where such amount exceeds the value of the land or in 
terest, the amount of fee shall be computed as if the suit were for the posses 
Sion of such land or interest 

IX In suits against a mortgagee for the 
recovery of the property mortgaged, 

and in suits by a mortgagee to foreclose 
the mortgage. 

or where the mortgage is made by conditional sale, to have the sale declared 
absolute— , . , . 

according to the principal money expressed to be secured by the instrument 
of mortgage : 

X In suits for specific performance— 

for specific performance 

{a\ of a contract of sale according to the amount of the consideration ; 
y of a contract of mortgage— according to the amount agreed to be 

fcl of *a*^contract of lease— according to the aggregate amount of the 
'■ ' fine or premium (if any) and of the rent agreed to be paid 
during the first year of the term : , , 

(<f) of an award— according to the amount or value of the property 

In dispute 9 


to redeem , 
to foreclose , 
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K-. I II 1 j ** following suits between land* 

between Undlotd and tenan. ^jotd and tenant ~ 

(a) for tlie delivery by i tenant of the counterpart of a lease, 

( 3 ) 10 enhance the rent of a tenant basing a right of occupancy, 

(0 for the delnery by a landlord of a lease, 

* “(cc) for the recovery of tmmosable property from a tenant incloding 
a tenant holding over after the determination of a tenancy,” 

id) to contest a notice of ejectment, . 

(e) to recover the occupancy of '‘immovable properly’* from whicii 
a tenant has been illegally elected by the landlord, and 
(/) for abatement of rent— 

according to the amount of the rent of the immovable property to w 

the suit tefets, payable for the >e\i next before the date of presenting 

plaint 

Notea— Ameadmenta— Tina scciion has been amended m Assam Beoga 
Bihar anti Orissa Madras, tlie Punjab and UP . . 

Valuation —The plaintiff {n a declaratory smt with consequential rcic 
IS not at liberty to value the suit arbiiranly 6 C L J 427 , ^ 

12 M 233, but see aa C 734 Sec also so M 289, 18 B 6556, 

of this section arc applicable to suits as 


97 P L R 1901 The provisions 
well as 
ajO C 
decided 


appeal 
UP and 
3C W 
of the 


subject mattcrofthe suit 25 "W B. 39 , W R }yT^\V^ cie - Iq order 

depends upon the substance of the claim 19*5 Mad 248*32 L 'V 55 . . , 

to arrive at a correct valuation the atlegation made m ihc plaml is 10 b * - r 

*1 C W N 371-35 Ind Cas 797 . 35 C 202 (P O. . 9^5 A 1 ^ ^ N 37 

R 72 , 22 L W 514- tfj'S A t R Mad 1*48 70 Ind <Ss I 9 t 3 . t 2 C W N 37 . 
9 C L J laS , 96 Ind CaS 129 The valuat on should be a reasonable one 17 
680 , 40 C L J 15 

Pom ( 1 ) 

Mortgage suits— PlamtifTs brought a suit for sale upon a rnortgage There 
Were two prior mortgages oa the property 10 respect of which no relief was claimed 
and no court fee paiH Held that the plaintiff can redeem the 1 nor mortgages but 
cannot obtain a decree for sale— 30 A 103 AWN i88* 97 t" a morigage suit 
the court fee is payable on principal plus interest 7 Bom L R 194, 18 B 6g6, 
35 A 9 - 

DeOre© for mesne profits -^When a su t for r**r'nv<»r\ , 

profits is '■ 

• , 

should be 

dent to the ,, a'> see also e 4 

49 Ind Cas 962 •* •' ’ 

(p profits —A claim for future profits is governed by this clause 2 A 682 

la the case of an appeal from a decree dtreamg ejeclment and awarding 
■fils the court fee should he charged on the land and thd amount of mense i 


profits 
16 M 310 


- - o mesne 

the amount of mense profits 


Pre-emption— When the question in appeal relates solely to the amount to be 

paid by the pre emptor the court fee must be calculi ^d nrfwWw on ihe amount 
" " ‘ ■ 6 A 488 

on msing from the same 
_ r , k,i.i,ju8e I the movable property 

claltnco may comprise a number of separate items , such a suit must be stamped 
under cl I. s 7 of the Act 3A 131 I 

The fee payable in a suit for money must be according to the amount claimed 
47 ind Cas 993 , US P W R 1918 


* The words within quotations have been added by Act VI of 1 90S 
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A Sun by the heir of a deceased landlord for the recovery of arrears of rent against 
a tenant and also for an injunction restraining certain others from disputing bis 
title as landlord) IS based upon two causes of action and falls under cl (i) and cl (iv) 
of this section 6S L R 114 

A suit for money being the balance alleged by plaintiffs d ie to them on a com 
mission agency IS not a suit to obtain a declaratory decree nor one where it is not 
possible to cstinute the subject matter in dispute at a money vaTue or which is not 
otherwise provided for by the Court Tees Act The suit falls under this clause 
64 Ind Cas 826=15 S L R 82 

Para (II) 

Scope — WTiere ’ ■ • a e 

m a section ofa stai 
kind as those specif 
Act the expression * 

words that precede 1 1 

8 M 384 , A \V N 1S86 22S A claim for future profits is governed by clauses 1 
and 2 of this section 3 A 682 (F B) A suit for payment of an amount periodically 
falls Under this clause 42 A 353 , sec also 8 Bom H C AC 55 , P J 188301 
P 205.71 Ind Cas 31 , 1922 A I R 264 (Nag) 51 Ind Cas 15 = 4 Pat L J 561 


Para (111) 

Vide 4 C 322 = 3 C L R 375 , 2 P R 1871 , 2 A 63 
Para (IV) 


Valuation —Where pUmtiff sues for a declaratory decree and asks for conse 
quential relief and puts his own valuation upon the consequential rel ef then for pur 
poses of court fee and also for purposes of jurisdiction it 1$ the value which plaintiff 
puts upon the plaint chat determines both— 33 C W N 753. 31 Ind Cas 807 3A 
689 I 32 C 734 , 17 B S6 1 38 M 9*2 (F B), 16 C L J 914 , 40 C 615 , 16 C L J 

194 . > A L j 842 But see 14 C L J 47 , 28 P R 1906 4 Pat L J 703 . 5 P 

L J 394 « 36 A 500 , 62 Ind Cat 685 , 44 B 331 But the plaintiff is not entitled 
to put an arbitrary valuation but the valuation must always be reasonable 40 C 
245 = 16 C L J 194-17 C W N 59 , 17 C 680 , 14 C L J 47 19 C L J IS , 

40 C L J 150 , 22 B 823 , 17 C W N 627 , 36 A 500 , 4 p L T 71 . S6 Ind 

Cas 316 , 41 Ind Cas 95 , 5 P L J 394 , 22 B 3«S > 255 p L R 1903=28 P R 
1903 But this view does not find support m Bombay, Madras and in the Punjab 
vide 33 B 307 , 44 B 33t , 23 M 390 , 2 B 219 , »7 B 56 / 38 M 9’a , 30 M 
•8 , 24 M L J 233 . 43 B 376-23 C W N 753 (P C ) , 1922 Lah 2j6 , 22 Ind 
Cas 503, 3 Bur L J 128=1924 Rang 378 (2) In the absence of any basis of 
valuation the plaintiff is at liberty to make an imaginary valuation 79 Ind Cas 
582 (Smd) 


Clause (a) — This clause applies to a suit to obtain possession of a mortgage 
deed where the debt had not been paid and the defendant was not entitl 
ed to keep the deed 39 P R 1871 See also 10 P R 1871 A suit to recover 
title deed of immovable propery is not a suit under this sub clause 4 C 322=3 C L 
B 375 But a suit to recover a bond comes under this clause (1894) P J 145, see 
also to P R 1871 , 39 P R 2875 


Clause (b) — This clause appears to be designed to cover not merely the cases 
where the plaintiff is in possession but quite possibly cases where the plamiifTs 
status as a co>paTcener is in dispute and is sought to be enforced 21 hi L J 21 F 
B , 8 Ind Cas 512 , 104 P R 189, , A W N (1885) 48 , 6 Ind Cas 62S . 1892 P 
J 13 , 6Pat L J 661=3 Pat L T 293 

The court fee should be sufficient to cover the value of the property claimed by the 
plaintiff 18S2 P J 148 , 150 P R 190S In a suit for partition of the share of one 
V 1.1. _ pert), the prop*r valuaiion of the 


f 
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share in nnj joinl property' Thit clause refers to a suit to enforce the right to 
slnrc in my propert), not the right to “i shire’ m properly Therefore a suit for 
sepinte possess on by partition, Tills under section 7 (v) mil its mirket iilue deter 
mines the juris iictionil \ilue il flom L R io74-«4lnil Cis 243*»53 B 658 In 
such n suit <T f . i/tfrrirt court fee is pUy able nn the phintifls’ share 18 B 209 Ac 
cording to the Ctlcutta High Cour( this sub-clause has no application m such 
a suit Vide 8 O 75?= M C L K 9; . 10 C 97-13 CL R. 249 , 6 C 

C J 631-13 C W N 37 , IS C L J 443. 22 C W N 659, 21 C L. J 

253 , 20 C 762 , 44 Inj Cas 22fi According to the Lahore High Court, 
such a suit falls under this clause 2 Lah j 14-61 Ind Cas oil, foj 

1 R i89i , 61 p L R 1916 = 34 Ind Cas 8^7 The Madras High Court held 

that in a suit for partition ofjoint family p operiy, s'here the plamiifl isinjoiot 
possession with the other co parceners the cour. fee is to be fitea under article l of 
shedule I of the Court Fees Act and not unlcr article 17 (vi)ofihe schedule Hot 
the Act 8 Ind Cas 512-21 ML j at ( F B ) . 20 M 289 , 4 M L J no . -4 

M L J 233=18 Ind Cas 363 Where the pUnmtiffm a suit for partil cn is admit- 

icdly in possession and only seeks to change the form of the enjoyment of the share 
a court fee ofRs 10 under Art lyofsch II would suffice ts C I L K f » 

^ holds that a certain property IS 
partition its ditetuon amounts 
- - Court fee on the appeal memo 

■ • ession 34 C W N to54 

Clause (0) —The *■ -rmmes whether it falls under this 

clause 5 Ind Cas 0-7 * I >22 (F B). 35 

797-31 C W N 375 , >n , 80 Ind Cas 544-3 faj. 

915 . 40C L J ISO . t 630 . 16 Ind Cas 773-6 S 

L R 71 For'he purposes of the Court Fees and buns Valuation Acts 
Sion consequential relief means a substantial and immediate temedy m accordance 
with the title which the Court has been asked to declare 24 Ind Cas 3*® 

Oonsefiuentml relief —A prayer for miunciion is a consequential relief 10 B 
to , 18 B too II C W N 705-6 C L J 4:7 ,32 C 734 . J5 jS . 33 ^ 3^7 » *5 

A 378, 43 Ind Cas 99, 44 Ind Cas 398, 39 C 704-16 C \V N 838 = 15 Ind 

Cas 4'’7 46 ltd Cas 884 , 40 C L J tSo . 34 D 267 , 13 Bom L R 158 , tn 

y R1913 1915 A 1 R 1143. «33 f^nd Cas 120, t3oInd Cas 445 a smt 

‘OJ a rieclaraiion md injunction 1$ not merely a sun for consequential relief la C 
'V N jdg I’lamiilT must fi\ reasonable \aluations and Court can revise if vatua 
tio 1 18 arbitrary If Court s valuation is also arbitrary High Court can mlerfere la 
revision 12 j at L T 658- 133 Ind Cas 6S7 

Consequential rel cf was held to be sought 10 the following cases — 

(■) In a suit in wh ch the relief claimed is declaration that a decree is fraudulent 
4 Pat L. J 703, 3 I At L j 92 56 Ind Cas 360, 54 Ind Cas 833, 56 Ind 

Cas 5S 

(:) A su i winch IS brought for cancellation of a document under 5 39 of the Sne- 
cific Relief Act is a suit for a declaration and a consequential relief 20 B 207 ! 
r ^ ’c “ ^ 2 1 W R 340 , 47 A 78= 84 

a”^! ^ ^ ^ ^ J 

(3) In a suit for assessment of rent and for the recovery of a specific sum of money 

as damages for use and occupation 4 Pat LJ 563 ^ 

(4) In a suit for declantion that adoption never took place where title 
to immovable property is indirectly in issue 58 Ind Cas ^5 , 5 P L J 

(5) Suit by a reversioner for declaration of maahdity of alienation by widow and 

forjappommeni of recener 61 Ind Cas 36 , see aUo 6 Pat L. I loi ] 3 Pat L J 
21 , 45 246 3 Pat L. J 704 , 79 Ind Cas 653 , 19 Ind Cas 839 , 96 Ind Cas 129, 

*■*’ »T\ stration Office for cancelling a 

, , 3 Pat L J 194 , 27 B, 207 { 

• ' * 5 » 2$ lud Cas 435 , 1 C W 

(7) In a suit where declaration is sought for invahdaiing a reienue sale and far 
possession of property sold 3 Pat L J 488 
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(8) When property is required lo be released from latchment and possession 43 
Ind Cis 971*1^85 A W N 48 

(9) Where the plaintiff prajed for a declaration that a sale by Official Receiver 
IS invalid and for the appointment of a fresh Receiver S’ M L J 447 

(10) A suit to enforce the reg Stratton of a document 12 M L j 87 but see 

«2 M L J 88 

(t I) A suit for the setting aside of the lease And to have tlic building erected on 
the land by the lessee demolished is one fOr a declaratory decree in which conse 
quential relief IS sought 4 A yo 

{12) A suit to set aside an illegal sale held for arrears of revenue and declaration 
of right and possession in respect of property in dispute is a suit to obtain a declara 
lory order, when consequentitl relief IS prayed for 6 C W N J57 « see also 2 

A. (F B ) 720 , 5 A W N 48 

(*3) When the plaintiff prays for conffrmat on of possession be ng out of posses 
Sion 68 Ind Cas 316 16 W R 213 C L J 4I5 21 W R 340 22 W 

R 438 , 23 C L J s6i 

(14) Where plain iff sues for a declaration that he is a raiyat and the defend 
dams are under raiyais and for the ejectment of the latter 65 Ind Cas 240 

(15) A sun in which removal of attachment is prayed 2 A. 869, 11 B H 
C A 1E6 

Suit in which no conaequential relief ib asked — Vide 10 B 60, 11 A 
365 , 10 B 6iq , 13 A 386 , 13 Ind Cas 6ot , 130 Ind Cas 344 

Clause (d) — In a suit for an injunciion an appellant must value the rel ef sought 
10 B 60 But the plaintiff IS at liberty to value his relief 118 P L R 1904 25 

M 3* 23 C W N 753 fP C) , ?9 Ind Cas 777 3"’ C 734 18 B too 22 Bom 

L R. 1450, 46 Ind Cas 884 24 M 343 The valuation must not be an arbitrary 
one 29 C W N 76-40C L J tsosi9C L J 15 see also 94 Ind Cas 951- 
19"6A I R 4I3(A11}-48A 412 

Clause (e)-F/<* 2 N W P 4t 18 W R 21 

Clause (f) —A suit for administration is on the same footing as a suit for 
accounts for the purposes of court fees 39 D 54$ 55 Ind Cas 263 , 24 C L T 
448 , 4 L B P 379 . 4 Pat L J 57 - 49 Ind Cas 442 , 45 C 634 to C L J 503 
30 B 545 , 27 C W N 457 As regards what are the suns for accounts vide 18 
B 100 , 13 P R 1901 -137 P L R 1901 , 14 C W N 932 , 21 A aoo The 
appeal should be valued on the relief claimed 39 M 725, 131 Ind Cas 337 Under 
certain circumstances a defendant appellant can make his own valuation vide 44 A 
542 , 3 Pat 146-75 Ind Cas 871 

Partnership — Wher 
the Contract Act by a 

ai/wa/ow/i court fee stamj ' • • 

6C 321 , 7 D 135 , II Boil i\ 1123 , 7 i> 535 

Para V. 

Scope of the para — Section 7, clause (v) does not apply to a suit for recovery 
of possession of land of which the plaintiffs claim to be tenants brought against 
the admitted landlords and persons who also claim to be tenants of the same, and 
the value of the rel ef sought, as stated in the plant determines the jurisdiction of 
the Court to try the suit 19 C L J 418 , see also 3'' C 268 , 15A 6j , 3 Pat L. J 
448 , but see 8 C S93 The land does not include house or garden 24 A 218,4 
B 515* 18 M L. J 343 Garden IS used in the sense of ornamental garden 40 M 

824 

Clause (a) — In asu • • 


se|ucjteiy assesseu i- ^ w S 990,00 192 
Cas 132 , 49 C 8S0 A plaintiff cannot avail 
himself of sub clause (a) of clause 5 of this section unless he hr ng* his case sir ctly 
wiihm Its terms and for that purpose the determ nmg factor is the land in sat and 
not a larger property In which it may be included 19C L. J 34' As’iareiaaa 
under proprietary tenure in a permanently-settled village is a detiaite share of an 
estate 24 O C. 39-58 Ind Cas. 132 t 4j Ind Cas 92S 
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Clause (b)— -Vide 8 A L J 8?i , 29 a 382 , 3 A L J 511 , 41 Ind Cas 167 « 
45lnd Cas 932, 21 M L / 251 =*39 Ind Cas 354, J924 A 1 R loj (Rang) 

Clause (0 — For the purpose of the Court Fees tiCiporombut >n Malabar should 
be classed either as land paying no revenue or as gardens, and the question is one of 
1 fact which must be decided m each case 12 M 30 fF O ) , see also 18 P R So75 

Before a party can successfully rely on this sub cliiise he must esiablislt that the 
land in suit pa>s no revenue permanently or temporarily settled thereon, or has been 
partially exempted from such payment or is charged mth a fijced payment m lieu 
of such revenue 41 C 822 see also 60 Ind Cas 5 fhe case of the land subject 
to fluctuating assessment ts governed by this sub-c\ause 50 Ind Cas i42,»ioor 
1912 , see also 19 C L J 342 

Year next before— r# 365 days before 28 A 411 

Clause (d) —This clause provides merely for the case of *n*r^nn^en'(?re 

the operation of sub clauses (a) and (b) and has no reference to the 
estate or a definite fraction or ptrt of an estate 50 Ind Cas I43 ” utiJiSC 
Cas 683 , 77lnl Cas 281 . 34 M t J SS8=“47 Ind ^as 543.^ 

W U 659, 6 P R 1883,7, Ind Cas 217. 79 Ind Cas S79 74 *”d Las 19^ ts 

M L J 274 (F n ) jigj, 

Clausa (e) —in suit for land forming a garden and 4wo houses t e va ua^ 
of court fee is governed by this sub clause and Is not ,j«ii rule 

court fee or m ascertaining junsdction, by the aruficnl 3° 7 

notwithstanding that the land IS assessciUo land revenue 7> P ^ » _ 

L J 362, see also. 6 Dom L R 475, «9 P R ^ Ll ? Fa! 

345-2 Uh L J 362 ,9 B L R 30 72 P U 1899. 82 Ind Cas 6i4, 

63' . 25 Ind Cas 545 A garden whether assessed or nnassessed nn^ 

sub clause j 8 M L f 243 As regards the meaning of a garden, 4 

39 Inch Cas 254 g 

ParaVI-Vide 32 A ito (F B) 123 P b R 190a , 49lno Cas 35B , i<r4 
Lah 380,76? R I9i3»-i9lnd Cas 961 , 44 Ind Cos 660 

Para V\I — a suit wl ch m terms set aside a sale on the fee* 

attachment is not binding is virtually a suit 10 set aside an attachment ana ® ~ t j 
should be paid on the amount of the attachment or the value of ^h® lana attac 
whichever is less 27 A 440 1 B 352 , see also 4 M L J 183 , 14 b j 144 

Para 

Redemption —A su t for recovery of proper y mortgaged froin a •* 

one for redemp on and is governed by thi* clause 1889 F J 5“ _ 7 ^ ^ ' 

|2 O C 130 4A L J 275 30 A 547 2o M b J 1*1 12 M I, T 459, 6? 

fnd Cns 130 3 Lah L j 370 L R 3 A 628 jlat L T 813 , sec also 1925 

M W N 747 134 Ind Cas i-’4 132 Ind Cas 317 

Appeals — This sec on has application only to su ts and not to appeals 27 
A 447 . 3® A 547 36 A 4o 29 M 367 But m a suit for redemption or fore 
closure of a mortgage ^ n or 

foreclose for an adjudgi pea) 

will be governed by n-.jj 

he according to the v 

22 O C 289 , 6 N L , ^ 


Para X 

Sub clause (a) —1923 Oudh 253 , 45 M L J 431 j 73 Ind Cas. 709 
Sub clause (cl— Vide 34 C L J 34^25 C \V K 768, telnd Cas. 56 , 66 
Ind Cas 268=340 L J 94. 16 Ind Cas 963«i6C L J 375 
Sub Claus© (d)— Oudh S C 32 , U B R (1909) 2nd Qr 


rara XI 

Sub clause (cO) — The court fee payable in a suit for ejectment from a house 
ncraiwt a tenant is cbargeable on one year* rent under ib s clause 24 P L R 
1007 . I L B R 303 . also 2 A L J 933 , 27 M L J 475 . 39 M 873=29 
;? V \ 372 , 27 P R I9'0= 5 Ind Cas 910 , 4 P LT 666 , 83 Ind Cas i , 24 C W 
M isi 93 3Vhen a suit is broughtforpossessionoflcasedpro- 

erty on the ground that the tenancy has terminated by forfeiture the proper valu 
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ation js not the vnlue of the immovable property but the amount of the rent 
paj'able for the >ear next before the date of presentation of appeal L R 5 All 
701 The tenancy of a tenant holding over is created by occupation under an 
implied demise or agreement la a case nhere notice to quit has been given no 
demise or consent to continuance of occupation can be implied The person 
continuing m possession after 1 rolice to quit and demand for possession is liable 
to ejectment as a trespasser and the suit does not fall under this sub clause 
20 N L R 124 A suit to eject a thuadar on the expiry of his lease falls under 
this sub-clause 74 Ind Cas 619='* Pat 260 Suit for possession on the ground 
of forfeiture is governed by this sub clause 8j Ind Cas 1 Where a plaint seeks for 
declaration of title or against a tenant and also against a trespasser, the former 
portion of the relief falls under this sub clause but not the latter 91 Ind Cas 488 

Sub clause (d) —III P R 1883, 23 m 84 

Sub-clause (e) —A suit by a tenant against the landlord falls under this sub 
clause. The clause should not be hinued to suits where the landlord and tenant 
alone are parties it appi es to cases where to avoid delay etc , other persons also 
are impleaded 87 Ind Cas ioo'' = A I R 19^5 Sind 275 , see also 16 C L J 375 , 
but see 32 C 268 


8 The amount of fee payable under this Act on a memorandum of 
■r.. ^ . appeal against an order relating to compensa 

'‘“"“■''i" “"y Act for the t.m=be.ng,n force 
to compensation ® ^ "S for the acqumiton of land for public purposes 
shall be computed according to the difference 
betiveea the amount awarded and the amount claimed by the appellant 


Notes —Advalortm court fee ought to be paid on the memorandum of appeal 
computed according to the difference between the amount awarded and amount 
claimed by ihe appellant 39 C 90S , 19 P W R 19>3 See also 1925 Pat C W N 65 
(F B ) when the crown appeals against award of compensation in a landflc 
' j 1 V j IS excessive s 8 of the CoirtFees Act 

as 435=46 M L J 150-34 M L T 357 
t the award is governed by article 17 
I as 764=17 P L R 1919 but see 78 

Ind Cas 435 , 29 C vv N 022 tv v 92 Ind Cas 991 , 97 Ind Cas 140 There 
IS no di<crimination between court fees payable by the Secretary of State and 
the claimant from an appeal against award of the Judge 1927 Cal 45 


Power to ascertain nett 
profits or market value 


If the Court sees reason to think that the annual nett profits or the 
market value of any such land, bouse, or garden 
as IS mentioned ih section 7, paragraphs v. 
and VI, have or Ins been wrongly estimated 
the Court may, for the purpose of computing the fee payable in any suit 
wiAa.C'ioamJiaxvwi. *.<a SUX3 duiidLio^ htm. to 

make such local or other investigation as may be necessary, and to report 
thereon to the Court 


NOTES 


Appointment of Commissioner— The Court is not bound to appoint a 
Comniissioner to bold an investigation under this section 29A 749 , 5 B L R 6 
Tins section is applicable only to suits and not to appeals 12A 139 , 29A 749- 


lO. (») If, tn the result of any such investigation the Court finds that the 
. nett profits or market value have or has been 

Procedure where wrongly estimated, the Court, if the estimation 

- o« vaitnwr nc V has been excessive, may, m its discretion refund 
the excess paid as such fee , but, if the estimation 


or market value wrongly csti 
mated 


ecu Vol 1—169 
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(u) In such case the suit shall be stajed until the additional fee is paid 
If the additional fee is not paid vrithin such time as the Court shall fix. the suit 
shall be dismissed * 


NOTES 


Application— This seciion is noi susceptible of restriction to any panicular 
stage 2 M 308 , 27 A 297 


Olauso 2 — Either before or after the expiration of ibe time fixed by a Court for 
payment of additional Acs by the plaintiff who has been ordered to pay the same 
acting under cl 2 of s to of the Court Fees Act, it is competent to the Court to 

enlarge the time fixed on circumstances rendering it just and proper that such exten 

sions should be given if uliimaiely the order is not complied with and additional ices 
not paid the Court should pass an order dismissing the suit and not one 
plaint as under s 54 of the Civil Procedure Code 19 A 240 , P ^ 84 of 1870 until 
the appeal is admitted, it is not competent to the appelate Court to pass an 
dismissing the original suit under ss to and ii for non payment of court fee i ii 

A plaintiff IS at liberty to withdraw any part of his claim to bring it 'f * 

court fees he had paid on his plaint and a Court is not bound to dismiss a 
plaintiff instead of complying with an order for payment of deficient court le® 00 
dons that portion of his claim which the Court had held to have been over vaiu 
27 A ijt 


Tima given by Court— U is competent to a Court after the 
milially granted to enlarge the time for payment of the 

upon payment of deficit court fee. the suit most be laten lo have h"” mst 1 mo ^ 
the day when the plaint was otigmalljr presented 2 Ind Cas 1 » s 


120 , 13 C L J 78 , 3 Ind Cas 830 

Suit— includes appeal ts Ind Cas 463 . « * vt 

Appeal-Vide x A L J 39^ , 20 A 362 , 2^ A 202 

288 , A W, N (1905) 277 , igji Pat t6i (F B > , 6 Pat L J 243 » 4 P®* ^ J ' 4 » 
S P L J 508 . 

Dismissal of a suit under ss 10 and ii has the same effect as a rejection or t 
^amt under s 54 of C P Code — i’ A 129 (F B)«A W N 1890, 39 1 4 

This secuon allows a Court to dismiss a sun for nonpayment of additional 
court fee when ic has jurisdiction to dismiss the suit 1927 Dom 257 (fi) 

11 In suits for mesne profits or for immovable property and mesne 
profits or for an account if the profits or amount 
PrKedure in suits for mesne decreed are or is m excess of the profits claimed 
profits or account when amount at vrhich the plaintiff valued the 

relief sought, the decree shall not be executed 
until the difference between the fee actually paid 
and the fee ivhich would have been payable had the suit comprised the whole 
of the profits or amount so decreed shall have been paid to the proper officer 

‘amed in the course 
ned exceed the profits 
until the difference 

oetween the lee actually paid and the fee which would have been payable had 
the suit comprised the whole of the profits so ascertained IS paid If the addi 
tional fee is not paid witbm such time as the Court shall fix, the suit shall be 
dismissed 


Boope— The word son' in the last clause of para 2 s 11, Court Fees Act does 
not mean the entire suit It can fairly be construed as the suit or claim in respect of 
mesne profits 24 C 173 The intention of the first part is that no time should be 
fixed for payment of extra court fee but the execution should be stayed until the extra 
fee IS paid 3° 32 , 59 Ind Cas 38 s Court fee is payable on future mesne profits 

but W can only be exacted after the amount has been ascciiained by enquiry and the 

* Clause ill having been repealed by the Repealing and Amending Act (XII of 
1891) has been omitted , , 
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Court has no jurisdiction to dismiss such an application for non payment of Court fee 
in advmce 93 Ind Cas 939 

Enlargement oj time — The Court cm extend the t'me originally fixed for payment 
of extra court fee 13 C L J 43a , see also i A L J 350 . 24 0 C 209 

Suit for account — is one m which the relief is by way of account 6 Bom L 
R 1102 

Future mesne fro/its — No court fee is paj able on future mesne profits 20 M L 
J 9S See also 33 C 1232,6© C 351 But see 62 Ind Cas 175 

In a suit for damage offer to pay additional court fees if more 
damages are due IS not barred 17 M L J 625 

Para 2 The final provision of this section does not apply to the conditions set 
Forth in the first paragraph of this section n Ind Cas 73 

Interest —on decree IS not chargeat^le with court fees 12 B H C 227 
Part execution — of decree is allowed before payment of court fees under this 
section 12 B 93 

Appellate court cannot extend time 22 Ind Cas 890 

This section refers only to suits for immovable property, mesne profits and 
account and as such does not apply to mortgage suns 3 Pat L J 146 

Interest pendente lite — ^There is no provision of law authoiiiing the assess 
ment of additional court-fee by reason of the accrual of interest Tlrtirflfn/'r Afe 1917 
Pat 230 


12 (I) Every question relating to valuation for the purpose of deter 
, . mining the amount of my fee chargeable under 
valS ion ^ ihis chapter on a plaint or memorandum of 

appeal shall be decided by the Court in which 
such plaint or memorandum, as the case may be, is filed, and such decision 
shall be final as between the parties to the suit 

(11) But, whenever any such suit comes before a Court of appeal, reference, 
or revision, if such Court considers that the said question has been wrongly 
decided to the detriment of the revenue, it shall require the party by whom 
such fee has been paid to pay so much additional fee as would have been 
payable had the question been rightly decided, and the provisions of section 
10, paragraph 11, shall apply. 

Scope— The correct meaning of this section is that the decision of the Court is 
final only as regards the actual appraisement of the suit and the determination of 
such question as relates ilirectly and immediately thereto and that the question 


z • I •• • I 

section should be strictly construed and the additional fee should be levied from a 
party, litigant only in exact conformity with the precise words of the statute But 
the provisions in fiscal statutes should not be so construed as to furnish a chance of 
escape and means of evasion 39 C L. J 217 

But this section has no application to the case where the Court decides the valua- 
tion of the suit for purposes of determining ihe pecuniary limits of its junsdiction 
52 Ind Cas 1001 

Appeal — Once an appeal has been dismissed for whateier cause the High Court 
IS functus ojficto and ceases to have seism of the appeal 4 P** L J 472 If the 


C L J 212=81 Ind Cas 763 

When Once a document is admitted by the lower Court it is not for a party to say 
that the document should be struck ofl from the record The Court is entitled 10 
allow the other patty on payment of the ptopet fee to tely upon the document. 94 
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Ind Cas 6(6, 23 Bom L R s:S . sacalso 9> Bid Cas 7:9 This scclion only ipp'lM 
to a decision as to the valuation of n suit which fills within i pirticiilar class and not 
to a decision as to the piriicular chss in which i suit fills If there is no doubt as to 
the class in which i suit falls and the section of the Court Fees Act which applies 

to It, the decision of the First Court ns to siliialion which depends on the value o 

r • ^ if there IS n dispute as to the class in which a suit 

• IS 9n»A I R 1925 Nie 435 A decision is to the 

• belongs IS not final 87 Inti Cis ^«A I 
^ 1 , see also 6 Pat L.T 448-90 Ind Cas 

order by 1 trial Court wrongly asse«siog court fee is not subject to '‘PP®"'* ,t,«f 

R 163 The words "shall be decided by the court* in the section do u,. tjje 

->.1 .»-...j«YK.F.t.F.ronri A that they mean IS that tne 


an issue shall be raised and decided by the Court All that they mean is t a 
Court either the presiding ofiiccf, or the ministenal officer who i* ci ^ 


Court either the presiding officer, or the ministenal oiiicer wno » g 

duty, has to determine whit the court fee IS 19 'I L J 3^ not revisable 

order directing CQurt*fees to be paid and granting tune to pay 
1927 hlad 1021 

13. If an appeal or platnt, which has been ^.Qj.o^d 

Dr , r , Court on any of Ihe grounds meotione 

Refund to fee paid on memo Code of Civil Procedure,* is ordere 

randum of appeal received, or if a suit is ^manded 

in appeal, on any of the grounds mentioned jn 35* . 

same Code, for a second decision by the lower iq 

Court shall grant to the appellant a certificate, 
receive back from the Collector the full amount of fee paid on 

,f, .n thE CASE of a remaudm appeal, the 

shall not cover the whole of the subject matter of the suit, 
granted shall not luthonze the appellant to receive back mwe wan 
much fee as would have been originally payable on the part or p 
subject matter m respect whereof the suit has been remanaeo 

Notes— For refund under this section of the court fee ,P®'^, 5”^ ^«o 

an order rejecting a platnt under s 113C1V1I Pwcedure Code— Vicie^ lo^W 1- 


an oroer rejecting a piaini unacr 9 iih^^ivu iiw--cuu4v 

see also xj C L J d^S , 5 A L J $43 . M W R 47 . 6 W R ^is 65 , 4 B 


R Ap 96 ,14 A L J 671 *8 Ind Cas 3^ , 3 Pat L J 67 , 83 Ind Cas 829 

Dismissal of a suit on inadmissibility of document 1? a prehminiry .9/ 

Lah 592 The court fee is refunded if remand is under Order 41, r 23 
Civil Procedure Code 1927 L^h 196 

14 Where an application for a review of judgment is presented on or 
„ after the ninetieth day from the date of the decree, 

Refund of fee on application Court, unless the delay was caused by the 

or review of judgment applicant’s laches, may, in its discretion, grant 

' hack from the Collector so much 

he fee which would have been 


Object — The apparent intention of this section is to require full stamp m 
every case of delay after the eighty ninth day from the date of ihe decree, and to 
permit a refund at the discretion of the Judge when the delay is not due to the 
appellant’s laches 9 M 134, 9C L R 479, 39 C L J 344 The provision of 
section 5 of the Limitation Act IS not applicable to extend the period iSC L J 
505 

15 Where an application for a review of judgment is admitted, and 
„ , . _ where, on the re hearing, the Court reverses or 

Refund w^re Court modifies its former decision on the ground of 

fec,s°oa o^roand of mlstakE ■““'?*= “ >4'' >" 'i'E applljant shall bE 

^ entitled to a certificate from the Court authori- 


* This reference should now be read as applying to Act V of 1908 — See s 158 

^ The reference to s 351 of the the Code of Civil Procedure (Act VIII 0/ 1859) 
should now be read as applying to order 4r rule 23 Act V. of 1908 
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Zing him to receive back from the Collector so much of the fee paid on the 
application * as exceeds the fee payable on any other application to such 
Court under the second Schedule to this Act, No i, clause (^) or clause (<f) 

But nothing m the former pari of this section shall entitle the applicant 
to such certificate where the reversal or modihcation is due, wholly or in part, 
to fresh evidence which might have been produced at the original hearing 

Notes — In order 10 attract the operation of this sect on the conditions requisite 
are that there should be an application for review of judgment that it should have 
been admitted, that on the rehearing the Court should have reversed or modified 
Its former decision on the ground of mistake in law or fact and that such reversal 
or modification was not due to fresh evidence which might have b en produced at the 
original hearing 28 C W N qi8 see also 31 A 294 , 73 P L R igtfi , i9'*5 
Pat C W N 6s , 84 Ind Cas 278 

16 \Repealed by Act V 0! 1908, Sch 

17. Where a suit embraces two or more distinct subjects, the plaint ot 
Mult, fa, mm su.ia .nemorandam of appeal shall be chargeable with 

the aggregate amount of the fees to which the 
plaints or memoranda of appeal in suits embracing separately each of such 
subjects would be liable under this Act 

Nothing in the former part of this section shall be deemed to affect the 
power conferred by the Code of Civil Procedure, section 9 t 

Soope— This section is applicable only to a case where cumuli ive relief's 
wughl by the plaint 15 b 82 but see 30 W 61 16 M L J 462 ii O C 
173 47 Ind Cas 886 44 tnd Cas »43 This .eciion applies only to suits 23 C 
723 (F B),sce lUo 10 C aryA S 8 13 C L K 156 

Distinct Subjeofca —Disiinci subjects mean distinct and separate causes of 
aciion 3 A 676 1 I A 552 , see also 16 M 4*5 • 7A 761 , 9 A 252 •’9 A 15s , 27 A 
x86 , 5 L D R 94 (F B ) , 16 A 491 , 5 Uh 114 29 A 190 , 18 M 459 • 2 A 682 , 
1887 P J 8 , 36 D 628 , 8 Bur L T 2«7 (FB) , (1922) I at 79 The word ‘subject 

* - 13 not capable 01 any precise definition 

4 “ i of the word subject when used in law 

1$ exercised, and the two mortgages are 
I The word subject ' means causes of 
action 78 Ind Cas 415 ........ 

Suite for posaeseion and mesno-profita— The claim m such a suit is to be 
regarded as one entire claim 8 C 593 F B » 10 C L R 3S9 » A 401 , see also 
3 A 131 , 56 Ind Cas 883 , 4 Pat L, J 195 

Subject to maximum limit— The aggregate of the court fee payable in respect 
of each matter should be paid but it is subject to the maximum limit under Art 
1 of sch 1 3 A 188 , 29 C 143 

In a suit on a khata computation of co ir* fees should be made on the balance 
due and not on each separate tiem 23 Bom L R 99^ 

In a suit by a landlord against 25 sets of tenants in respect of 25 holdings for a 
declaration that their several lands were held under the sjsiem and that they 

were ■wrongly recorded as paying cash rent Md that a court free of Rs 10 should 
have been paid in respect of each of the 25 sets oftenants 4 P-*! I- J 299 

Two mortgage bonds — Where the plantiff brings a sun on the basis ofiwo 
mortgage bonds m which ihe same properties are hypothecated he has to pay 
adva/orrrtt court ke on ihc amount doe under each of the t«o bonds separately 
and not on the total claim i P L T 444 , 4 P L T 546 

A su t for redempiion of mortgage and surplus collection need not be valued 
separately The surplus profits need not be valued at all 6S Ind Cas 326 

The word 'subject ' is of a somewhat uncertam connotation as is not capable 
of any precise definition 43 M L J 431 

Where three declarations x\ere sought iutsing from disiincl causes of action, three 
times the court fee should be paid 75 Cas 597 

* The word has been substituted by Act XX of 1870 

+ The reference to s 7 of the Code of Ciail Procedure (Act VIl of 18,9) shoaU 
now be read as apphing to Order II, rule Got Act V of 1908 — Vide s ijSof 
that Act 
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ii* partition ind joint possession, the plaintiff is bound to pay the fixed 

r-,c fee as in a suit for possession 8i Ind 

lat 6i8^ Separate court fee IS payable in a suit for land or for refund 
• plaint prays for one of two reliefs in the 

larger of the two reliefs determines the 

826-1926 Llh ,6, ■ ^ 


18 When the first or only CYminatlon of a person who complains of the 
Wtnten cram.nanoos of wrongful confinement, or of wrongful 

complainants lesttamt or of any offence other than an offence 

for which a police-officers may arrest without a 
warrant, and who has not already presented a petition on which a fee has been 
levied under this Act is reduced to writing under the provisions of the Code of 
Criminal Procedure * the complainant shall pay a fee of eight arutas unless the 
Court thinks fit to remit such payment 

rvpmnti/a« 10 Nothing contained rn this Act shall render 

documents certain following documents chargeable with any 

fee — 

i Power of attorney to institute or defend a suit when executed, by an 
officer, warrant officer, noncommissioned officer, or private of Her 


* , jSpT XII of -ffpi)] 

after the first hearing 


or 3 auii „ 

\RtptaUd by tht Canionmintt Act iSS9 {XIII iSSpJ] 

Plaints in suits tried by Village Munsifst in the Presidency of Fort 


St George 

VI Plaints and processes m suits before District Panchayats m the same 
Presidency 

vii Plaints in suits before Collectors under Madras Regulation XII 

Of x8i6 

viii Probate of a will letters of administration "and, save as regards 

debts and securities, a certificate under Bombay Regulation Vtll 
i827 I where the amount or >alue of the property in respect of 
which the probate or letters or certificate shall be granted does not 
exceed one thousand rupees 

ix. Application or petition to a Collector or other officer making a 
settlement of land revenue or to a Board of Revenue or a Commi 
ssioner of Revenue relating to matters connected with the assessment 
Ofiand or the ascertainment of rights thereto or interests therein 
if presented previous to the final confirmation of such settlement 

to GovemSent"® '’"’“"Png 


XI Apphcation for leave to ratend cultivation, or to relinquish land 
when presented to an officer of land revenue by a person holding’ 

Government, ^and ^ which tS 


revenue is settled, but not permanently ' 

XU Application for service of notice of relinquishment of land, or of 
enhancement of rent * 

xui Written authority to an agent to distrain 


to the Code of Cnmmal 

Procedure (Act V of 189S)— See s 3 (i) of the Act 
+ See the Madras Village Courts Act (1 ofiSSoJ 

JTbe 'lorils qnoicd have btsn subst tnied ft,, the word and ceniScate 
mentioned m ^be yirst Schedule to this Act annexed No 12 by the Success on 
Certificate Act (VIII of 1S89) s 13 (2) 
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XIV Titsl application (olh« than a petition containing a criminal 

charge or information) for the summons of a witness or other 
person to attend, either to give evidence, or to produce a docu 
menl, or m respect of the production or filing of an exhibit not 
being an affidavit made for the immediate purpose of being pro 
duced in Court 

XV Bail bonds in criminal cases, recognizances to prosecute or give 

evidence, and recognizances for personal appearance or other 
wise 

XVI Petition, application, charge Or information respecting any offence 

when presepted, made, or laid to or before a police officer or to 
or before the heads of villages" or the village police^ in the 
territories respectively subject to the Goietnor® la Council of 
Madras and Bombay 

x\ii. Petition by a prisoner or other person m duress or under res- 
traint of any Court or its officers 

xviu Complaint of a public servant (as defined in the Indian Penal 
Code\ a municipal officer, or an officer or servant of a railway 
Company 

XIX Application for permission to cut timber in Government forests 
or otherwise relating to such forests 

XX Application for the payment of money due by Government to the 

applicant 

XXI petition of appeal against the chaukidari assessment under Act No 

XX of 1856, or against any municipal tax 

xxu Applications for compensation under any law for the time being 
m force relating to the acquisition of property for public 
purposes^ 

xxin retttions presented to the Special Commissioner appointed under 
Bengal Act N II Qi aitertun, rt^nlal«,nna mord ctrtam 

tenures in Chela Nagpur) 

xxiv SPetitions under the Indian Christian Marriage Act, 1878, 
sections 45 and 48 li 

Clause (in>— A written statement m which a set off is claimed is chargeable 
With court fee (10 C W N 199 » but see 8 C W N 174J Where defendant does 
not allege any definite sum to be due to him and does not pray for passing any 
decree therefor but merely pleads that he is cntuled to get from the plaintiff damages 
arising out of the transaction on which ptamtifTs claim is based it is not chargeable 
wih court fee 8s P R 1908 

Clause (vmj— The exemption from liability to pay court fees provided m this 
clause applies only in cases where the gross value does not exceed one thousand or 
two thousand rupees as the Case may be 17 C W N ui , but see 40 A 279 when 
the estate is held to be exempted from court fee if the nett value is less than Rs 
1000 40 A 279 , 46 Ind Cas 865 

Ad valorem court fee as provided by Sch I, Art 11 must be paid before letters 
of administration can be granted to the estate of a Hindu governed by the ^titakas 
hara law 89 C W N 372 

(xvn) — A petition of appeal presented by a legal practitioner on behalf of 
a prisoner in goal need not bear a court fee stamp 14 N L R 77, 45 Ind Cas 
158 , 19 C L J 494 , 65 Ind Cas 553=»"3 Cr L J I2l 


* See Mad Regs XI of i8l6 and IV of 1821 s 6 
t See Bombay Village Police Act (VIII of 1867) ss 14 15 and 16 
j Sec now the Land Acquisition Act {i of 1894) 

§ This clause has been substituted for the original by the Indian Christian 

ivv « ■’ ThA or, nal clause ran as follows petitions under 
■ • * ’ or Mamagtx in India) % 5, or under Act 

No 4650 dated Sept 10, 1889 m Appeii- 


dixp 74 
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No court fee is leviable on \be mtmonndum ofappenl ngamsi an order rejecting 
an application by a judgment debtor, whilst in custody, to be declared an insolvent 
lo C 6i 

Copies of documents for purpose of appeal in criminal cases are not exempted 
from pajment of court fees 6 Mad App H C R t2 

Clause (xx) — An application for refund of the unspent portion of money deposited 
for the preparation of the paper boob falls within Sell 11 Art, i and is not an ipph 
cation for money due by Government umier this clause 27 C \V N 646=1923(03!) 
S95 


icb 

and valuation of the 


CHAPTER in A* 

Probates, Letters op Admihistration and certificates of 
ADillNlSTRATlON 

19A Where any person, on applying for the piobale of a wiU or letters of 
„ , , , , ' administration, has estimated the property of 

nehef where loo h.sh a couri deceased to be of greater value than the same 
fee has been paid afterwards proved to be, ,nnd^hM C0«^ 

- e e -vau^ 

of the prt 

to the Ch j 

the probate or ^ t. - — - 

and deliver 

'‘'TndVsuchAu.honty.ssat.s6ed that a pnatet fee was paid on the probate 

or letters than the law required 

probate or letters, if such stamp has not been 

(i) substitute another stamp for denoting the court fee which should have 
been paid thereon , and . , .u ^e 

make an allowance for the difference between them as m the case of 
spotted stamps, or repay the same in money, at his discretion 

Notes— There IS no gnnt of probate unl,l the court fee is paid and the grant 
IS ssued to the party 38 M 988«=.t9 M L J 680 ‘ The sum charged n^n a grant 

of probate or of letters of administration is not a tax or duty levied upon the property 
upon wh ch ilie probate or adniinistralion opcraies and it is not charged thereon 
as IS Estate Duly in England but it s merely a fee levied for the work done in this 
connection And I do not think that ih s any less the case because the fee is levied 
upon the value of the property ' Per Greaves / \aVj C W N 8i2 at p 815 

19B Whenever it is proved to the satisfaction of such Authority that an 

Relief where debts due from administrator has paid debts due 

a deceased person have been deceased lo such an amount as, being 

paid out ofhis estate deducted out of the amount or value of the 

estate, reduces the same to a sum which, if it had 
been the whole gross amount or value of the estate, would have occasioned a 
less court fee to be paid on the probate or letters of administration granted in 
respect of such estate than has been actually paid thereon under this Act 

such authority may return the difference, provided the same be claimed 
within three years after the date of such probate or letters 

But when, by reason of any legal proceeding the debts due from the deceased 
have not been ascertained and paid or his effects have not been recovered and 
'made available, and in consequence thereof the executor or administrator is 

♦ This chapter has been inserted by the Probate and Administration Act (XIII of 
187s) s 6 

+ The words quoted were subsiitmcd for the words ‘of the province ’ by Act 

(X of 190>) s 3 
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prevented from claiming the retarn of such difference within the said term of 
three years the said Authority may allow such further time for making the 
claim as may appear to be reasonable under the circumstances 

Notes —Whenever it is provred lo ihe satisfact on of the Chief Controlling Revenue 
Authoniy for the local area in wh ch the probate or letters of administrauon has or 
have been granted that an executor or adm niStrator has paid debts due from the 
deceased an abatement in court fees should be allowed 8 B L R App 43=16 
W R 2,2 , 6 N W P 214 , 1 B 118 


19 C Whenever a grant of probate or letters of administration has been 
Rd,tf m M B made m respect of the whole of the propeitj 

belonging to an estate and the full fee charge 
able under this Act has been or is paid thereon 
no fee shall b“ chargeable under the same Act when a like grant is made in 
respect of the whole or any part of the same property belonging to the 
same estate 


Whenever such a grant has been or is made m respect of any property 
forming part of an estate, the amount of fees then actuiUy pxid under this Act 
shall be deducted when a like grant is made in respect of property belonging 
to the same estate, identical with or including the property to which the former 
grant relates 


Scope— Ko further court fte vs levvxhle oa \ sabseqaecit gta.ta of letters at 
* an unadm n s 

have increased 

i s section merely 

or part of the 

properly comprised in the estate of a deceased pnson no fees shall be payable on the 
grant of a fresh probate of a will or letters of admin stration of the estate of the same 
person e g when probate is revoked or a portion of an estate remains unadministered 
S P L J 36-54 Ind Cas 703 


Full fee obargeable under this Act— as stated m th s section is to be 
determined by reference to the po nt of time when the grant of probate is made 
The expression under the same Act m this section refers to the Court Fees Act 
" ^ 2' C L J 370 

R 253=8 BLR 

• • ® R App 139 , 3 

I W R 246 , 3 C 

;j3 u X. iv rtpp 130 


10 D The probate of the wtH, or the letters of administration of the 
„ . . . . Y j effects of any person deceased, heretofore or 

Probates declared vald as to hereafter granted shall be deemed valid and 
wvVrld*^by court fcc"^ ' available by hn executors or adminitrators for 

recovering transferring or assigning any mov 
able or immovable property whereof or whereto the deceased was possessed or 
entitled either wholly or p ” " ’ 

or value of such properly is n 
in respect of which a com 
admimstratton 


Scope — Properly held in trust not beieScully or with general power to confer 
a beneficivl interest is exempt from alvilotfn fee. The exemption of irust 
estates from the payment o{ ad t ilort n court fee is not court fee is no conditional 
on the circumstances that there had been a previous grant of probate or letters o 
administration on vvh ch a court fee had been pad The exemption is referablef 
to the character of the property and not to the procedure adopted 29 B 191 , 23 C 
980 ,7BLR0 C57.12BL.R App 39 , but see 27 B 140 
C C H Vol I— 170 
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Property hetonzi»S Joint Iltndu famth —A Will was propounded for 

probate, ^?ilercby ilie testator devised the joint family properly to his minor 
Exemption ' ~ «•. j -• 

properly ‘ 

much as the ■ 

see also 5 . . 

tration no court fee need be paid 25 Bom L R la^o 


Trust Property— “Property held in trust" within the meming of Anneiure 
of Schedule III of ihe Court-Fees Act as exempt /'‘om duij ore tru t 
Created by ihe testator's will to take effect after his decease, but /J . -y 

beneficial!> ‘ ’ * * v 0/ 

i t! 683 ■ A’wer to confer 

a beneficial inlercst, is exempt from adtalonm fee Ihe cscmpnon of trn^^ 
estates from the payment of ad valorem court fee is not of ad* 

circumstances that there had been a previous grant of probate ,0 t&e 

ministration on which a court fee had been paid /it of v 

character of the properly and not to the procedure adopted w, 

Chuntl\ly 29 B'''"”*" ' , 

23 C 98o« t C ' ■ ' 

tn Bonn Brtnd 

/Of money Dasu, • j 

B 140-5 Bom 

ar L J 591-6 • 

Trigunatt 29 C 
1925 A. I R 1:0 

in a joint Afitj . , .j,R.-,straiion wiiu a 

bank. The brother and the two sons applied for jetio’’* , n 4 of Chaptet 
certificate from the Registrar who as the Taxing exemption 

XXXV of the Rules md Orders of the Cakutw High Court) certificae^jmp^i^^ 
of court fees as "the property was held in trust not beneficially S ^j,^,e?jjstd, 

to confer a beneficial inteiest'* On reference to / exemptio^^^^” J, 

(vide 29 c W N ’ • ' ■* 

decision of tl « 

of section 5 of 
also entered > 

and importar , 

the decision I • • • . . 

the Taxing ( 

view of the di ' 

Other Couris • ' 

Ahmtdalad\ • ’ ’ ■ ’ 

Kashtnath v , S ^ j *-- « 

R 1240=77 Ind Cas 749) he should refer u to the Chief Justice There has been 
and there is IiWely lo be a rontmous increase in the number of cases m which shares 
Government Securities and Dank accounts belonging to Mtlakihafa joint families 
stand m the name oj one' member It is pUiu that further provision by the legis- 
lature is imperatively required to solve the difficulties which arise in making title to 

such property upon the death of holder Decrtrois given upon reference under 


section 5 of the Act or - — 
I can not be expected t 
goods of Gtadstone I C i< 

In the goods 0/ Froescht 
the goods of pc'- — ' 

24 C 567 p /« ■ * 

D SatOOfi, V 
those cases it 
of Ram Kumo' • ' 

KesavxUl V i 
the view* expr 


* under section 19 
Note (a)— /n the 
'March, 4 C 72S p 
tix.-2%C 577 In 


. 710 In 

L R 1240 
-1 C W. 


N 31 and in uw<'p«kO/ oj e^natra^e CAirm/u/, 29 B 161 = 6 Bom U R ^5* "cr* 
followed 
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19 E* * * § Where any person, on applying for probate or letters of admmi 

, . stration, has estimated the estate of the de 

too loo. a coin fee has"b e'en •? ‘’'= ‘he same has 

paid on probate &.c afterwards proved to be, and has in conse 

quence paid too low a court fee thereon, the 
Cheif Controlling Revenue Authority “for the local area’t in which the 
probate or letters Las or have been Rtanfed, may, on the value of the estate 
of the deceased being verified by affidavit or affirmation, cause the probate 
Or letters of administration to be duly stamped on payment of the full court 
fee which ought to have been originally paid thereon in respect of such value, 
and of the further penalty, if the probate or letters is or are produced within 
one year from the date of grant, of five times, or if it or they is or are 
produced after one jear from such date, of twenty times, such proper court 
fee, without any deduction of the court fee, originally paid on such probate 
or letters 


Provided that, if the application be made within six months after the ascer' 
tainment of the true value of the estate and the discovery that too low a 
court fee was at first paid on the probate or letters, and if the said Authority 
IS satisfied that such fee was paid m consequence of a mistake, or of its not 
being known at the time that some particular part of the estate belonged to 
the deceased, and without any intention of fraua or to d'lay the payment 
of the proper court fee, the said Authority may remit the said penally, and 
cause the probate or fetters to be duly stamped o i payment only of the sum 
wanting to make up the fee which should have been fitst paid thereon 

Scope— This section contemplates an application on ihe part of the person who 
has taken out probate and produces the same to be duly stamped The section 
further contemplates that the estimated value of the estate is less than what the 
value afterwards proved to be Where there is no determination of value by the 
Probate Court ihc section has no application 23 C L J 375 , 1896 P J 251 


19 F. In case of letters of administration on which too low a court fee 
. . has been paid at first, the said authority shall 

Adminisiratof to give proper stamped in 

’’ aforesaid, until ihe administrator has 

^ given such security to the court by whTch the 

letters of administration have b'*en granted as ought by law, to have been 
given on the granting thereof, in case the full value of the estate of the 
deceased bad been then ascertained 


19 G J Where too low a court fee has been paid on any probate or 
letters of administration in consequence of any 
mistake, or of its not being known at the time 
that some particular part of the estate oelonged 
to tbe deceased, if any executor or administra 
tor acting under such probate or letters does 

§ after the discovery of the mistake, or any 

effects not known at the time to have belonged to the deceased, apply to the 
said Authority, and pay what is wanting to mak- up the court fee which ought 
to have been paid at first on such probate or letters, he shall fotfeit the sum 


Executors &c not paying full 
court fee on probates &c with 
m SIX months after discovery 
of under payment 

not, wi'hm SIX months 


*As to power of Chief Controlling Revenue Aulhoniy to remit the whole or part 
of any penalty or forfeiture payable under s 19 E bee the Probate and Adminis ra 
tion Act (Vlof 1889I s 20(2) 

+ The words quoted were substituted for the words of the province ' by Act 
(Xori8S9) s 3 

J As to recovery of penaliies or forfeitnres under s 19 ( 7 , see the Probate and 
Administration Act (VI of 18S9, s 20(1) 

§ Here the words and figures after the first day of April 1873“ repealed by the 
Kepealing and Amendin Act (\ll of 1891) hare been omitted 
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Proptriy beton^ms to the Jotnt tliHdii fvnity — A Will was propounrled foi 
probate, whereby the testator devised ihc joint family property to his minor son 
Exemption ' “ *■“ — * ’ * ’ 

properly I • ’ ’ 

much as the * ■ * 

see also 5 , 

tration no court fee need be paid 2S Bom L R 1240 


Trust Property— “Property held in trust * within the meaning of Annexur 
of Schedule 111 of the Court fees Act as exempt f^om ", 

created by the testators will to take effect after his ‘ rolhctor oj 

beneficiallj lime ChandtabatiKoer tcil^ 

n«Ma«gl S78 . 7-fe 57 1 f 

ihoom V Pat L J 57J , 

L T 683 Property held m trust not beneficially or with ^p„on of trust 

beneficial interest is exempt from odxahrein fee The .P ^ ,hc 
™=nt of aJv^lortm coort lee is ’’“V of 


estates from the payment of ad valorem court fee is not con . 
circumstan es that there had been a previous grant of probate ,, 


the 


rtue 

neni 

Kulty 


ministration on which a 
character of the property 
Chumlalt 29 B 161 ■=6 

33 C 980- I C W N 3» * 

In Bonn Brindahan G 
/oymoney Datst 14 B L 
B 140- e Bom L R 
M L J S9i»6 M L 

Tr/ffunaii 89 C 373 S C • 

1985 A I R ISO (Cal) / 
m a joint Afitaktan f 
bank The brother and the two s 
certificate from (he Registrar who 
XXXV of the Rules and Order 
of court fees as the property was 1 

to confer a benehcial inteiest ' 

(vide 29 C ' 

decision of < 

of section 5 

also entered into the merit of the case and observed Several question^ 
and importance arise upon the tnenti of the present application „^„ence by 

r whether In 

. decisons oi 

■ Collector 0/ 

• . M M(9S) 

• 25 Bom L 

• • ere has been 

which shares 

Lruverninertc tiecurit es and Bank accounts belonging to Mitakshara ]0 nt families 
stand tn the name ol one member It is plain that further provision by the leg s 
lature is imperatively required to solve the difficulties which arise m making title to 
such property upon the death of holder Decisions given upon reference under 
section 5 °f Act or in appeal from the District Courts acting under section 19 
1 can not be expected to put this matter on a proper basis ’ Note (a) — In Iht 
goods of Gladstone 1 C 168 In re Gas^r,^ C 736 In tkesoodi of March 4 C 72S , 
In the goods of FrOesehman 20 C 57^^ In the ^oods of Abdul Asix^slQ 577 In 
ji J r D ds of Ramchunder Ghoee 

■ the goods of Sir Albert A 

lliChetty 9S f" 

paid But see Re Estate 
7-1 Pat L. T 710 In 
749=825 Bom L R I340 
■ o/At/i 23 c 933-1 C \V 

s.6Bom U R 652 were 


followed 
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19 E* Where any p-*rson on applying for probate or letters of admini 
_ , , slration. has estimated the estate of the de 

™ ceased to be of less value than the same has 

too Jos’ a court fee has been , j . j l 

paid on probate 6LC aftetitards proied to be and has m conse 

quence paid too low a court fee thereon, the 
Cheif Controlling Revenue-Autlionty "for the local area’t m which the 
probate or letters las or haie been gtanted, may, on the value of the estate 
of the deceased being verified by affidavit or affirmation, cause the probate 
or letters of administration to be duly stamped on payment of the full court 
fee which ought to have been originally paid thereon in respect of such value, 
and of the further penalty, if ihe probate or letters is or are produced within 
one year from the date of grant, of five tunes, or if it or they is or are 
produced after one year from such date, of twenty times, such proper court 
fee, without any deduction of the court fee, originally paid on such probate 
or letters 

Provided that, if the application be made within six months after the ascer* 
tamment of the true value of the estate and the discovery that too low a 
court fee was at first paid on the probate or letters, and if the said Authority 
IS satisfied that such fee was paid in consequence of a mistake, or of its not 
being known at the time that some particular part of the estate belonged to 
the deceased, and without any intention of fraud or to d-lay the payment 
of the proper court fee, the said Authority may temii the said penally, and 
cause the probate or letters to be duly stamped oi payment only of the sum 
wanting to make up the fee which should have been fust paid thereon 

Scope— This section eontempUtcs an application on the part of the person who 
has taken out probate and produces the same to be duly stamped The section 
further contemplates that the estimated value of the estate is less than what the 
value afterwards proved to be Where there is no deierminaiion of value by the 
Probate Court the section has no application 23C L J 375 , 1896 P J ast 

19 F. In case of letters of administration on which too low a court fee 
. , has been paid at first, the said authority shall 

Adnunisirator togivc proper 

cause the same to be duly stamped in 
uSer scctioa%E ^ manner aforesaid, until the administrator has 

given such security to the court by which the 
letters of administration have b*en granted as ought by law, to have been 
given on the granting thereof. In case the full value of the estate of the 
deceased had been then ascertained 


I9G4 Where too low a court fee has been paid on any probate or 
_ . „ , ,, letters o( a.dwvvnv^traUorvvn consequence of anu 

O' f 

Ibal some particular part of Hie estate Deloneed 
to the deceased, il any executor or admmistra 
tor acting under such probate or letters does 
not, wuhin SIX months § after the discovery of the mistake or 
effects not known at the time to have belonged to the deceased aoDlv to 
said Authority, and pay what is wanting to mak- up the court fee which 
to have been paid at first on such probate or letters, he shall foifeit ihe°s 


court fee on probates &.c with 
m six months after discovery 
of under payment 


T E^bee'lhVp or part 

19 E bee the Probate and Admin.s?ra 

(XofiSSg) s 3 ‘ province" by Act 

t As to recovery of penalties or forfeitures under s m/- . 

Administration Act (VI of 1889, s 20(1) ^ tbc Probate and 

§ Here the words and figures after the first dav of Anr.1 , 

Repealing and Amending Act (Ml of ^ omitted repealed by the 
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of one thousand rupees, and also a further sum at the rate of ten rupees 
per cent on the amount of the sum wanting to make up the proper court* 
fee 

Notes This section is moulded on s 43 of 55 Geo III Ch iP9ands 122 of $6 
Geo in Ch 56 22 C L J 375 

tSH* (i) Where an applicatjon for pro* 
bate or letters of administration is made to 
any Court other than a High Court, the Court 
shall cause notice of the application to be 
given to the Collector. 


Notice of applications for 
probate or letters of adminis 
iration to be given to Reve 
ivue authoruves psocedute 
thereon 


(2) Where such an application as aforesaid is made to a High 
the High Court shall cause notice of the application to be given to the 
Controlling Revenue Authority “for the local area m which the High court 
is situated "'t 


(3) The collector rvithin the local limits of whose revenue juris 

the property of the deceased or any part thereof is, may, at . 

inspect, or cause to be inspected, and take or cause to be taken cop , 
the record of any case in which application for porbate or le 
administration has been made , and if, on such inspection or otherwise, n t 
of opinion that the petitioner lias underestimated the value of the proper y 
of the deceased, the Collector may, if he thinks fit, require the 
the petitioner (either in person or by agent), and take ® , h,|| 

into the matter in such manner as he may think fit, and, if be is s 
opinion that the value of the property has been underestimated, y 
require the petuionet to amend the valuation 

(4) If the petitioner does not amend the valuatinn to the 

the Collector, the Collector may move the Court before which the application 
for probate or letters of administration was made to hold an inquiry into 
the true value of the property 

Provided that no such motion shall be made alter the expiration of six 
months from the date of the exhibition of the inventory required by the 
section 277 of the Indian Succession Acl, *865 or, as the case may be, 
by section 98 of the Probate and Administration Act, r88r 


(5) The Court, when so moved as aforesaid, shall hold, or cause to be 
held, an inquiry accordingly, and shall record a finding as to the true 
value, as near as may be, ai which the properly of the deceased should 
have been estimated The Collector shaU be deemed to be a party to the 
inquiry 


(6) For the purposes of any such inquiry, the Court or person authorised 
by the Court to hold the inquiry, may examine the petitioner for probate 
or letters of administration on oath (whether in person or by commission) 
and m..y take such furiher evidence as may be produced to prove the true 
value of the properly The person authorized as aforesaid to hold the 
enquiry shall return to the Court the evidence taken by him, and report the 
result of the inquiry, and such report and the evidence so taken shall be 
evidence in tbe proceeding and the Court may record a finding in accot 
that It is erroneous 
ded under sub section (5) shall be 
and disposal by the Chief Con 
,, ilion under section i9£ 


* Ss 19H 19I 19J and 19K have been mscried after 19G by the Court Fees Act 
Amendment Act (XI of 1899)5 2 (he onginal s igH having since been repealed by 
the Guardians and Wards Act (Vll of 1890) s 2 and Sch 

t The words quoted were substituted tor the words ‘of the province’ (X I 9 < 3 i) 
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(8) The local Government may make rules for the guidance of Collectors 
m the exercise of the powers conferred by sub section (3) 

NOTES 

Costs cf enquiry — It is not stated by whom the cost of the enquiry should be 
borne It is the duty of the Court to hold the enquiry and if possible to save further 
expense 6 C W N 898 In a later Calcutta case it was held that under this 
section, a proceeding merely decides a revenue dispute between the collector and 
°f the probate and as such the Court has no power to award ccst 

50 C *39 

(4)— The six months provided in clause (4) runs from the lodging of an 


Noticeof Application to Revenue authorities— By section 19 H notice 

application for probate or letters of administration has to be given to the 
cmcit^ntrolling Revenue Authority and means are provided whereby the revenue 
tmthonties may check valuations and recover the proper fees In tlu roods of the 

rr,gunn(,zri C Vf U 879-52 C 878 = 95 Ind Cas 529 see also 

tint K» ^ C W N 89S The cost for such an enquiry can 

not be real sed from the applicant Hrtdov Mohtnt s Secretary of Stxtt 50 C 239= 
<73 Under clause {4) of section 19 H of the Court J-ees Act ihe 

collector may asV the Probate Court to hold an inquiry into the true value of ihe 

property The finding of ihe Probate Court reco led under clause (4) of the section 
•s final under clause (7) of the same section Chunnit/n v Secretiry of State for 
India 78 Ind Cas 901-1915 N I R 347 (Cat) Dut tl e Collector cannot make 
any such motion after the expiration of six months from ihe date of the lodging of 
the inventory required by the Succession Act Bnjkuimrys The ColUelor 0} Gtyst 
41 c 446-18 C w N I3S-J9 CL/ 136-21 Ind Cas 91S 

19 1* (0 No order entitling the petitioner to grant of probate or letters of 
„ , ^ . administration shall be made upon an application 

grant until the petitioner has fifed in the 
of fdmm strlmon Court a valuation of the property in the form 

ofadmmistraiiion schedule, and the Court 

IS satisfied that the fee mentioned in No 11 of the first schedule has been paid 
on such valuation. 

(2) The grant of probate or letters or administration shall not be delayed 
by reason of any motion made by the Collector under section x; H, sub- 
section (4) 

Notes —Sub seciion (i) provides that no order entitling the petitioner to the 
-t- 11 1 - .nide upon an application for 
of the property m the 
d that ihe fees mentioned 
alion 39 C L J 209 , 

.3 C 62s . 43 C 230, 
fund monej 81 lad 

_ ■ « cart '*f property court fee 

ortheval«s°"theK=prop"t[yrai:nmb. lmrf ° 

arc payable uadet tlia Act la force on dale of grant 19-6 Born 6J3 

An. excess fee found to be payable on an inquiry held under 
19J (.1; Any section iPH, sub section (6) and any penalty or 

Recovery of penalties, 8.C forfeiture under section i9G, may on the certincate 

of thf. Chief Controlling Revenue Authority, be recovered froin the executor 
o[Ld™n,^lPoras .t .r»ereaba..e.roflandre«„ueby an, Collector ,n any 
part of British India 


See fool note (t) m page 13S6. 
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( 2 ) The Chief Cont/olhng Revenue Authortty may remit the whole ‘or any 
part of any such penalty or forfeiture as aforesaid, or any part of any penalty 
under section i 9E, or of any court fee under section i9E, m excess of the full 
court fee which ought to have been paid 

Notes —There is no provision m the law for recovery of the penalty by summ^ 
process as sect on 19 E, is not menuoned in sub section i of section 19 J 20 C W N 
404 = 43 C 230=23 C L J 375 « 3 » Ind Cas 460 


Section 6 and 28 not to apply 
to probate or letters of ad 
ministration 


19K* Nothing m section 6 or section 28 shall 
apply to probates or letters of administration 


CHAPTER IV. 


Process pbbs 


Rules as to cost of processes 
matters — 


20 + The High Court shall, as soon as 
may be, make rules} as lo the following 


i The fees charetahle for serving and execuiing processes issued by 
such Court in its appellate jurisdiction, and by the other 
Civil * and Revenue’S Court established wiibin the local limits 
of such jurisdiction , 


II the fees chargeable for serving and executing processes issued by the 

Criminal Courts established within such limits in the case 01 
ofTences other than offences for which police officers may arrest 
without warrant , and. 


111 , the remuneration of the peons and a)! olher persons employed 
by leave of a Court m the service or execution of processes 

The High Court may, from tune to time, alter and add to the rules 
so made 


All such rules, alterations, and additions shall, after being confirmed by 
. . ^ , the local GoveromentH be published in the 

of publication ^gj^ial Gazette, and shall thereupon 

have the force of law 


Until such rules shall be so made and published, the fees now leviable 
for serving and executing processes shall continue to be levied, and shall be 
deemed to be fees leviable under this Act 


♦ See foot note (i) in page 1356 

+ This sect on is not in force in Burma— Vide Bur Act 1 of 1910 s 2 
+ Ar ~ prescribe fees for processes in Lower Burma 

of 1889) ss 89 and 91 now see Aci; (VI 
I Commissioner to mike rules and regulate 
m Upper Burma see the Upper Burma Civil 
Courts Regulation (i of 1869) s 30 (i) f«) As to the power of the Bombay H gh 
Court to prescribe fees for processes issued by Courts constituted under the 
Bombay Civil Courts Act (XIV of 1869) see sec 4S of that Act 

As 10 the power of ihe Chief Comm ss oner of Brit sh Baluchistan to make rules 
and prescribe fees see the British Baluchistan Cnm nal Justice Regulat on (VII of 
i8gS) 3 20 (0 (<*), aud the Bnttsb Balodustan Civil Justice Regulation {IX of 1896) 

* ^8 in\he Punjab the words quoted ms jo cl (i) have been repealed by Punjab 
LAod Revenue Act— (XVII ofiSSy) 

j| Certain words repealed by Act— 38 of 1920 have here been omitted 
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Notes— The High Court h^s no powers to relax the process fee under the 
rules framed b\ it in accor<hncc with the provisions of this Act — 26C t:4*"3C 
W N 82 

Acommisson issued to make local imestigition is not a process within the 
meaning of this section 17 C 281 

21 * A table tn the English and Vernacular languages showing the fees 
_ . , , , chargeable for such service and execution, shall 

Table of process fees be exposed to vtew in a conspicuous part of 

each Court 

VT u T^ 22 * Subject to rules to be made by the 

aiJi High Comt. »nd approved by .he Local Govern 

menti 

every district Judge and every Magistrate of a District shall fix, and may, 
from time to time, alter, the number of peons necessary to be emplojed for 
the service and execution of j rocesses issued out of hts Court and each of 
the Court Subordinate thereto , 

and for the purposes of this «cction, every Court of Small Causes estab' 
vavrrvv... •> » I iilicd uodct Act No XI ol I/O censtfltdali 

Small Causc^Caurts (ind ammd iKt la v relating /■> Courts of Small 

Causes beyond /he h al limits cf the ordinary 
citil funsdietion of the High Courts oj Judicature") i\\o\\ be deemed to 
be subordinate to the court of the District Judge 
Noles— Vide 20 W R Cir 9. 

233 Subject to rules to be framed by the Chief Controlling Revenue 
.. , . Authority, and approted by the Local Govern 

^tnher of peons in revenue rnentt every ofBcer performing the functions of 
a collector of a district shall fix, and may from 
time to time alter, the number of peons necessary to be emplojed for Ibe 
service and execution of processes issued out of his Court or the Courts 
subordinate to him 

24 \,Pf outs served under the Chapter to be held to be process KiMrn the 
meaning of the Code of Civil Procedure \—pepealeJ by the Pefenhnff and 
Amending Act, i 8 ^t (AT//, of iS^o) 

CHAPTER V. 

Of tub Mods op lcvvino Fees 

25 All fees referred to in section 3 or 
Collection o f fees b y -haTReable under this Act, shall be collected 

, by stamps 

20 The stamps used to denote any fees, chargeable under this Act, shall 
be impressed or adhesive, or partly impressed 
Stamps to be impressed or j artly adhesive as the 'Local Government || 

adhesive may, by notification in “the Local Official 

Gazette” from time to lime direct If 


1 Sections 21, 32 and 23 are not m force m Burma — Vide Burma Act I of 1910 


Punjab Land Revenue Act 
vatiOQ to the Punjab vide 


Tf For rules as to levy of court fees by adhesive and impressed stamps, see Garette 
of India 1883 Pt 1 p 189 
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Notes —Vide ■27 A 406 , 19 B •'MS 

Rules for supply number 27 The Local Govemment may from 

renewal and keeping ac finle to lime, make rules for regulating — 
counts of stamps 

(a) the supply of stamps to be used under this Act , 

(b) the number of stamps to be used for denoting any free chargeble 

under this Act , 

(^) the renewal of damaged or spoiled stamps , and 

(ifl the keeping of accounts of all stamps used under this Act 
Provided that in the case of stamps used under section 3 in a High Court, 
such rules shall be made with the concurrence of the Chief Justice of such 
Court 

All such rules shall be published in the Local Official Gazette, and shall 
thereupon have the force of law 

Notes — The words ‘for use m the High Court only impressed on the back 
of court fee stamps do not limit their use to High Court only The words may have 
some significance for administrative purposes, but they are not capable of invalida- 
ting the stamps themselves if filed m loxver Courts 97 Ind Cas 822 

^ 28 No document which ought to heat a 

v!Sy recmT «=""P “"d" «>'= I" 

unless and until it i? properly slampea 
But, if any such document is, through mistake or inadvertence received, 
filed ot used in any Court or office, without being properly stamped, the pre 
siding Judge or the head of the office, as the case may be, or, in the case of 
a High Court any Judge of such Court, may, if he think* fit, order that such 
document be stamped as he may direct » and, on such document being 
stamped accordingly, the same, and every proceeding relative thereto, shall 
be as valid as if it had been propnly stamed in the first instance 

Soope — Clause () is not applicable to memorandum of appeal insufficieatly 
stamped (igoi) A W N 21 seealsom Ibis connection 12 A 129 *5 jSo , 
12 C W N 1028 , 14 M L J 144 , 96 Ind Cas 135 

Alistakt or tnadvertertce words mistake or inadvertence m the section 
* of the Court or its officers and not that 

2 A l-’O 28 A 3to , 4 A L J 130 
i gh Court held that this section is 
) 24 M 33 > *5 M 380 

s not override the provisions of the 
*■ jQ reject an insufficiently 

( without g viog the appel 

1 W N igo2 1S3 , 54 P 

V Court 15 competent even to 
I filing an unstamped plaint 

litniiaiion is not saved 36 P R 1900 , a8 A 310 , 27 A 411*, A W N (1904) 
133 Deficiency can be made good even m appeal 14 M L J 144, 1902 A W 

N 153 

Lmitalion — Presentation of insufficiently stamped plaint making up of duty 
subsequent to the period of limitation for the suit — validity — 'Vide 123 P R 1907, 

32 M 3O3 19 C 747 , 27 C 814 , 15 A 65 , 1900 P L R 189 

t/a/bmrt court fee on the value of the appeal should be paid on the memo- 
randum of appeal from an order refusing an application for an order absolute under 
s 89 of the Transfer of Properi) Act la C W N lO^S 

KrJenue officer — Under this section a Revenue officer has the power to direct on 
rexision the payment of court fee and to order that the plaint improperly stamped 
be properly stamped 22 C L J 57 

y9 Where any such document is nmended in order merely to correct 
, , J . a mistake, and to make it conform to the 

Amended document ongmal intention of the parties, it shall not 

be necessary to impose a fresh stamp 

• . I J _ v« _ _i r btoughl this section does 

. ■ 893 See 13 A W N 220 
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30 . No document requiring a stirop iifidtr thii Act shall be filed or 

^ , acted upon in any proceeding in any Court 

CancelhLon of stamp office until the atan^ has been cancelled. 

Such officer as the Court or the head of the office may from time to time 
appoint shalli on re^'eiving any such document, forthwith effect such 
cancellation by punching out ihe figure head so as to leave the amount 
designated on the stamp untouched, and the part removed by punching shall 
be burnt or otherwise destroyed 

Notes —Where a plaint is returned by a Court for presentation to the proper 
Court, ihe Court to which the plaint is presented thereafter is bound to credit for 
the fee levied by the Court that returned ihe plaint at M L J 533 (F. B )= 10 Ind 
Cas 201. 

CHAPTER VI. 

Miscellaneous 

31 . — 'Repealed bj Act, t8 of 1923, s 163 

32 . \AtTte»dme»t of Act VIII of 18^9 Md Act IX, of iS69\ Repealed by 
the Repealing and Amending Act, 28gt (XII. of i8gt) 

33 \Vhenc\'‘r the filing or exhibition in a Criminal Court of a document 

, in respect of which the proper fee has not been 

of ^documents {o!”^\S”h opinion of the presiding Judge, 

proper fee has not been* necessary to prevent a failure of Justice, nothing 
paid contained m section 4 or section 6 shall be deemed 

to prohibit such filing of exhibition 

3 i* (x) The Local Government may from time to time make rules for 
J5 . . . regulating the sale of stamps to be used under this 

tsa o stamp persons by whom alone such sale is to be 

conducted, and the duties and remuneration of such persons 

( 2 ) All such rules shall ba published in the local official Gazette, and shall 
thereupon have the force of law 

( 3 ) Any person appointed to sell stamps who disobeys any rule made 
under this section, and any person, not so appointed who sells or offers for 
sale any stamp, shall be punished with imprisonment for a term nhich may 
extend to six months, or with fine which may extend to five hundred rupees, 
Or with both 

Exchange^h muktear who has purchased a court fee stamp of 8 annas for a 
clieni, and not havme any use of it, his transferred il to another client who promised 
to return another stamp of equal value when ihe vendor arrived in Court, has not 
sold a stamp wuhin the meaning of s 34 of the Court Fees Act and cannot be 
convicted under that section 30 C 921 = 7 C \V. N 704 , see also 24 M. 312 

35 “The Local Govermment’’t may, from time to time by notification * 
„ , “in local official Gazette” f reduce or remit, in 

Power 10 reduce or remit the whole 01 any part of “the lemtories under its 

■tdmmistration”t all or any of the fees mentioned 
in the first and second schedules to this Act annexed, and may, m like manner, 
cancel or vary such order 

86. Nothing in Chapters II and V of this Act applies to the commission 
, , paj-able to the Accountant General of the High 

Saving of lees to certain Court at Fort William, or to the fees which any 

officers of High Courts officer of a High Court is allowed to receive m 

addition to a fixed salary. 

*S 34 has been substituted for the original by the Repealing and Amending 
Act (XII of 1891) ^ ^ ^ , 

+ The words wiihin quotations ha\e been substituted by Act 38 of 1920 

J For Nonfication No 4630 dated September to. 1ES9 as amended and added 
to by Subsequent noiifi,,ation, see appendix 
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Ad-valorem Fees 


Number 


Proper Fee. 


When the amount or value of the 
subject matter m dispute does not ex- 
ceed five rupees 


Six annas 


I When sudi amount or value ex- 
ceeds five rupees, for every five | 
rupee; or part thereof In excess of five | 

I rupees, up to one hundred rupees ^ Six annas 


\VI»en such amount or value ex- 
ceeds one hundred rupees, for every 
ten rupees, or part thereof, m excess of 
one hundred rupees, up m one thou- 
sand rupees 


Twelve annas 


* Plaint, ' Written state 

ment pleading a set off, or 
counter claim”* or memo 
randum of appeal (not 
otherwise provided for in‘ 
this Act) or of cross-objec- 
fion’’t presented to any 
Civil or Revenue Court 
except those mentioned in 
section 3 J 


When such amount or value ex- 
ceeds one thousand rupees, for every 
one hundred rupees, or part, thereof, 
to excess of one thousand rupees up to 
five thousand rupees 


Five rupees 


When such amount or value ex 
ceeds five thousand rupees, for every 
two hundred and fifty rupees or part 
thereof m excess of five thousand 
rupees, up to ten thousand rupees 


Ten rupees 


When such amount or value ex 
ceeds ten thousand rupees, for every 
five hundred rupees or part thereof, in 
excess of ten thousand rupees up to 
twenty thousand rupees 


Fifteen rupees 


When such amount or value ex- 
ceeds twenty thousand nipees, for 
every one thousand rupees, or part 
thereof; in excess of twenty thousand 
rupees, up to thirty thousand rupees 
When such amount or value ex 
ceeds thirty thousand rupees, for every 
two thousand rupees, or part thereof 
in excess of if> « .t - , ' 

to f 


Twenty rupees 


Twenty rupees 


ceet 

inereo) 

in «ces5 or fifty thousand rupees • ..x 

FfOTided that the maximum fee 
leviable on a plaint or memorandum 
of appeal shall be three thousand 
rupees 


Twenty five 
rupees 


+ ' 

X * 

annex » ^ vmujl 

I 


a suit see the Tabic 


Sch I] THE COURT PEES ACT. 1363 

Plaint— An application for the winding up, by the Court, of the business of a 
fir— • '■ * * 

fe ■ • . 

of . ■ 

aa • '1 

wl 
to • 

Set-off — Where a wTitien statement pleaded a set off within the meaning of Art. 
1. Sch I of the Court Fees Act and omitted to pay the requisite court fees, the 
Court can neither go into the question of set off nor make an order for payment of 
additional court-fees as no fee at nil had been paid — 36 Ind Cas 957 The deduc- 
tion which a lessee can make legally is not m the nature of a set off, it is payment to 
landlord. 12 C L J 35* See also 22 Ind Cas 320 where statement was held to 
be not counter claim Where the defendant claims right of set-off, he has to pay 
<x</-trj/or<wr court fee on the same 20A L J rooj , 45 A 218 = 69 Ind Cas 921 
Court fee for excess over plaintiff’s claim should be paid if decree for excess is prayed 
for A. L R 1927 Nag 74 

Cross objeotlODB —In the case of cross objections relating to possession of land 
afi valorem fee is payable on its value and not on the basis of calculation under s 7 
(v) of the Court Fees Act L R 5A 7t2«a22A L J 911 A memorandum of cross- 
objeciions which relates to costs only should be stampted ad valorem on its value and 
is not to be treated as mere application 2 Rang 637 — 3 Bur L J 279 

Memorandum of appeal —In an appeal in a preemption case m which the 
appellant asks the Court 10 reduce by a certain sum the amount payable by him 
under the order of the first Court, that turn represents the subject matter of his 
appeal 76 P R 1913 In a case where ihe whole subject mtttei of the suit is also 
the subject matter of appeal, the amount or value of ihe subject mailer of appeal is 
nothing more than the value of the property which the plaintiff is seeking to recover 
and possession of which the defendant is seeking 10 retain 32 Ind Cas X21 
Where execution of a deci * i 

»peal against such ord 
Cas 429 Adialoreirt 


decides court-fees 48 M. 625-«85 Ind Cas 405 , A I R 1927 (Pat) 46 , A. I R 
1927 Smd 251 


Order 20 rule 12 0 "P c — An appeal from a final decree under this order is 
chargeable wuh ad-valortm court fee 14 L W 730 , 69 Ind Cas 722 

Order 34 rule 6 — An appeal from this order requires court-fees 

35 A 476(F B), 57lnd Cas 579=22 Bom L R 811 

Order 34 Eule 6— An order refusing 10 make a decree under this order is a 

_ ... - 5 A L.J 433 

!i 'quire ad-valorem 


Mortgaff©— In the case of appeals or cross objections in suits for redemp 
lion or ^ foreclosure, m all cases whether a decree for interest has been 
made in them or not m which the court fee declared by the Court due at the 
date of the decree can be ascertained by reference to the judgment and the 
decree it is that amount at which the appeal or cross objection should be 
valued’ and future interest should no* ^ taken Into account The effect of 
this IS that in original appeals the court fee should be levied oa the sum due at 


.1,!. Hill* of oncmal decree and mall second appeal* n should be levrJ on the sum 

?ue al thcTat? °f ^ «« of the lower ippelh»te Court 3 Pat L J 443 
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also 12 C W N I028 ; 30 A 547 Where one of the defendints to a mortgag 

suit appeils on the ground that the properties in his possessions were not liable fo 
the debt, Held that the appellant was bound to pay ad-valorem court fee on th 
memorandum of appeal 48 Ind Cas 535 Sec also 29 C -<75 In a redemptior 
suit where the lowenppellale Court decreed the suit at a lower amount ana thi 

appellant in t’ - — 1 1 - j » . . _ 

the court fee si ■ ' ’ 

74 Ind Cas * 

ject matter oft 

to the amount payable as to condition ol redemption is merely incidental to thai 
right (1914) M W N 331 } 2oM L J 120 


Counter claim — In a suit for possession of property the defendant pleaded 
first that the plaintiff had no title, and secondly that the plaintiff could not get 
possession without payment to the defendant of Rs 80000 the amount of dower 
due to her Plaintiffs suit was decreed - 


pay court fees on the property 36 A 32J 
redemption of a rnorttrage is the right 10 
payable as the conduion of redemption sho - u 

that right In an appeal from the decree in such a suit, d reeling redemption on 
payment of the amount mentioned in ihe plaint when the defendant contests the 
right of redemption or claims in the aliernaiive a larger amount than that mentioned 
in the plaint, the court fee payable by him on the memorandnm of appeal ts the same 
as was paid by the plaintiff on his plaint so M L J 120 , 29 M 367 


Mo revision lies in matters of court fees, there being no material irregularity 
5 0 C 319 Appeal from a decree tn accordance with an award should be stamped 
With court fee AWN 1907, 177,33 C it Appeal from on order 

under s 331 C P Cede should be stamped with o/f court fee 19 D 2«8 

Appeal from an order under s 230 Act VIII of 1839 should be stamped with ad 
valorem court fee 18 P R 1875 Where relief is granted partially the memorandum 
of appeal should be stamped with ad valorem court fee on the difference 19 C 
y* Mere criticism of a judgment cannot be filed as cross objections 1 Pat 258 
DenctCncy of court fees on cross objection in the lower appellate Court can be 
raised m the High Court 3 Pat L T 327 Where no interest is allowed no 
court fee ts allowed on interest 6 Pat L J 676 Where interest is allowed by 
decree court fee should be paid on the total amount 3 Poi L T 90 A petition 
supporting a decree is not cross objection 44 A 577 Where the subject matter 
of cross objection cannot be valued tn money, any reasonable valuation can be 
accepted 70 Ind Cas 286 Cross obiecnons as to costs only must be stamn'*rt 


780 ^ 


ivi.iab.i7 HI. must pay court lee on the amount 83 Ind Cas 


Number 

{ 

j Proter Fee 

2 Plaint* in a . 
suit for possession 
under "the Specific 
Rehes Act 1877,3 | 
«3’+ 

3 [Repealed by 1 

ActVn/0/iS7J'\ 

A fee of one half the amount pres- 
1 ciibed m the foregoing scale 

1 

* *7 * * ” * “d by the Court Fees Act Amend* 

' Repealing and Amending Act 

„ ' if yO prov'de for tfie hmitatten of 

juits) section 15 


Number 


Proper Fee 

5 Application for review 
of judgment, if presented 
before the ninetieth day 
from the date of the 
decree * 

1 

1 

[ ■ { 

One half of the 
fee leviable on 
the plaint or 
memoran d u m 
on appeal 


Imuffictently stamped— hn insufficiently stamped application for review stands 


respect of which relief was sought by the application for review 74 Ind Cas 
O C 33 Review— presentation to Stamp Reporter during vacation — Valid 


1 

■ 1 



* As to application for review of judgment sec the Code of Civil Procedure Act 
ot 190?) » i O* ’ 
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Number 


Proper Fee 


6 Copy o( Iran 
sletion of a judg 
ment or order nOtl 
being, or having 
the force of a de 
cree 1 


When such judgment or order is passed by 
any Civd Court, other than a High Court, or 
by the presiding oflicer of any Revenue Court 
or office or by any other Judicial or Executive 
A-uthonty— 


(fl)— If the amount or value of the subject Four annas 
matter is fifty or less than fifty rupees 

(3)_lf such amount or value exceeds fifty Eight annas 
rupees 

When such judgment or order is passed by a Out rupee 
High Court 


0 A. security bond taken on an order for stay of execution must be stamped 

in accordance with the Stamp Act and cannot be wniien on plain paper bearing a 
court fee of eight annas yl-an L J 343“A 1 R 1925 Lab tjj 


When such decree or order is made by any Civil 
Court other than a High Court, or by any 
Revenue Court— 


7 Copy of ade 
cree or order hav 
ing the force of a 
decree I 


(<i)— If the amount or value of the subject 
matter of the suit wherein such decree or 
order IS made IS fifty or ts less than fifty 
rupees 


Eight annas 


(3) — If sudi amount or value exceeds fifty 
rupees 


One rupee 


When such decree 
Court 


order IS made by a High 


Four rupees 


Kotes— Notes ol Judgmcoi furmshed lo the parlies under rules of the Small 
Cause Courts falls under this Article — 6 M H C App 23 


8 Copy of any f (a>— When the stamp duty chateeahle 


document liable to 
stamp-duty under 
Indian Stamp Act, 
1869* when left by 
any patty to a suit 
or proceeding in 
place of the original 
withdrawn 


on the Original does not exceed eight 
annas 


(il— In any other case 


The amonm o( 
the duty charge 
able on the on 
ginal 

Eight annas 


General po-wer »» ropy produced m Court requires 

ourt fees of annas eight vide 9 P R 1918 See also 11 B 526 


* See now the Indian Stamp Act (II of 1899) The reference originally was 10 
Act Win of 1669 
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Number 


9 Copy of any /| 
revenue or judicial 
proceeding or order 
not otherwise pro 
Tided for by this 
Act, or copy of any 
account, statement, 
report or the 
like, taken out of 
an> Civil or Crimi- 
nal or Revenue 
Court or ofSce, or 
from the office of 
any chief officer 
charged with the 1 
executive ndmims 
tration ofa Division I 


Proper fee 


For every three hundred and suiy words 
or fraction of three hundred and sixty 
words 


Fight aiims 


I 


10 \RtptaUi by 
tht Guardians and 
IVards Actfym of 
1890)] 


ti * Probate of a 
Will or letters of ad 
administration with 
or without will an 
exed 


When ihe amount or value of the proper 
ly m respect of which the grant of probate 
or letters 1$ made, exceeds one thousand 
rupees but does not exceed ten thousand 
rupees 

When such amount or value exceeds ten 
thousand rupees but docs not exceed fifty 
thousand ru^es 

When such amount or value exceeds fifty 
thousand rupees j 


Tno per centum 
on such nmoiint 
or value 

Two md onejn)/ 
per centum nn 
such 'imoitnt or 
value 

Three per ron 
turn on iiirl, 
amount or viIhf 


Provided that, when after the grant of a 
certificate under the Succession Certificate 
] Act, 1889. or under the Regulation ofthe 
Bombay Code, V\Uot\^a7,vm«pect 
of any properly included in an estate, a 
gram of probate or letters of administra 
non IS made in respect of the same estate 
the fee pijablein respect ofthe Inter 
grant shall be reduced by the amount of 
the fee paid in respect of the former 
I grant 


NOTES 


Amount Or zalue of praftrly — For purposes of ilm f ^ 
amount or value of the property ’ signifies the net yiIj» 
oflhedebt and expenses fromthe gross %aluc"3jf. - / 


* No 1 1 has been substituted by Aa Vll of 1919 
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annuity IS to be clcternimed by US market vilue rB 118 See also 24 M 241, 6N 
W P 314 , 23 C 577 , 3 C 736 , 8 B L R.'App 43 


Property m respect of soJuch it oia/fc^Thc court fee is payable on such 

. T> . ,1 I j c ^Uo X C 168 , 4 C 725 


IS property ivifhm the 


l/rtcertatn/y—Ths uncertainty of recovering a debt is no ground for reducing the 
proportionate duty payable thereon for probate 34 C 567 , 13 L R App 244 » 
21 W R 397 

Where married parties held properly under the Buddhist law Or under the Code 
Napolean and one of them dies, only one half of the property is chargeable with 
duty— 20 C 57S , 50 Ind Cas S4S 


No stamp duty is payable on probate gran cd 10 a second executor, 15 W R 496 
See also 6 B L R App 189 But if no duty was originally paid in that case ad" 
valorem should be paid 3C 733=2 C L R 436 See also 6 It L R App 
137. 21 W R 246 N Appeal from an order passed on an application for 
decree in a mortgage suit against the judgment d-btor who objected on tne grouna 
that he had satisfie t the decree, is chargeable with advalorem court fee and not 
only 8 annas a? 00225 = 84 Ind Case 74- = A I R 192S Oudh 102 Amort 
gagee who obtained a degree for such was ordered to p-iy out ot the sale proceeds 
a certain amount as interest due to a pr.or mongagee decree iioides He Hied an 
appeal agajflsMhe o/der the order was one undeis 47 C P Code, and under 

the Government Notification court fee would be payable under this article 4 Pat 
294-A I u 1925 P'»t 577 

Zn/s/ ;JrwAer6"-The term property docs include trust properly n B L R Ap 
39 , 14 B L R i84 » hut see 7 B L K 57 


Number 


Proper fee 


12* Cerlificaic un 
der ihe Succession 
Certificate Act 18 

89 


In 


any case 


r Two per centum on the amount or 
value of any debt or security specified 
in the certificate under section 8 of 
the Aci and three percentum on the 
amount or value of amr debt or seen 
niy to which Ihe certificate is extend 
ed under section la of the Act 
Notb— ( 1) the amount of a debt is us 
amount, including interest, on the day 
on which the inclusion of the debt m 
the certificate is applied for, so far as 
such amount Caii be ascertained 
(2) Whether or not any power wiib 
respect to \ security specified in a 
certificate has been conferred, under 
I the Act, and where such a power has 
been so conferred whether the power 
IS for the receiving of interest ordivi 
dends on or for the nego laiion or 
transfer of the security or for both 
purposes, the value of the security 1$ 
us tnatket value on the clay on which 

( the inclusion of the security in the 
certificate is applied for, so far as such 
value can be ascertained 


Vile 15 W^R 4$6 , s M H C R (App >45, 5 C L R 368 

* Nos. 11 13, and 12 A have been substituted, by the Succession Ccriificaie Act 
(VII ofl859),s 13(0 for Nos n and 12 as onginady enacted 
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12 A * Cenificale 0 ) As regards de Tbe same fee as would be payable in 
under the Regula bts and securities respect af a certificate under the Succe 
tion of the Bomby ssion Certificate Act l88g or in respect 

Code No VIII of of an extension of such a certificate, 

1S27 as the case may be 

<2) As regards other Two per centum on such amount or 

property m respect of value. 

which the cert ficaie 

IS granted— when 

the amount or value 

of such property ex 

ceeds one thousand 

rupees but does not 

exceed tenthousand 

rupees , 

Where such amo- Two and one half per centum on such 
unt or value exceeds amount 01 value 
ten thousand rupees 
but does not exceed 
fifty thousand rii 
pees 

When such amount Three per centum on such amount or 
or value exceeds value 
fifty thousand ru 
pees 


13 + “Applica f 
tion to the High 
Court of Jud ca 
ture at Lahore ( 
for the exercise of 
Its jurisdiction un 
der section 44 of 
the Punjab Courts 
Act jgjS.cr/oMi 1 
Court of the F man 
cial Commtmoner 1 
Oj tke Punjab far 
the exerCtse of its 
revistonal juris 
diction under sec 
tion S* of the Pun 
jai Tencmejr Act 
i8Si (. 


When the amount Two rupees 
or value of the sub 
ject matter m dispute 
does not exceed tw 
enty five rupees 


When such amo- The fee leviable on a memorandum of 
unt or value exce appeal 
ed twenty five ru 
pees 


Ze^ts/a/ive Chan/^e—ll appears from the Punjab Act — I of igia that art 13 of 
Schedule ti of the Court Fees Act — has been repealed and as such should be omitted 
But It appears from Act — 18 of 1919 the article « still in force 


‘ Nos i2andi:A have been substitated for the original Na 12 by Act Vll of 
’ '' '* A by Act Vll of 191a 

Act (XVIII of lES4)s 71. as 
> except the italcired words 


C C. H. V 
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Number 


Proper Fee 

14* Application 
to the “High 
Court of Judicature 


Two rupees 

at Rangoon"i- for 
the exercise 0! 
us revisional ju 

risdiction under 
section 622 of the 
Code of Civil 

When tbe amo- 
unt or value ol | 
the subject mat 
ter m dispute 
does not exceed 
twenty fi\e ru I 

Procedure or sec 
tion 2S of the 

pees j 

When such 1 

The fee leviable on a memorandum of 

Provincial Small 
Cause Courts 

Act, 1887 ( or 

section 25 of the j 
Rangoon Small | 
Cause Court Act 1 

1930) 

re [Repealed 
by Act XI (of 
X933, Sch II )J 

amount or value 
exceeds twenty 
five rupees 

! 

1 

1 

appeal 


Talh of Rata of Ai valorem feet UvtabU on the 2nst\iutf0n of Su\ts% 


■When th« 
amount 0( 

value of the But does 
subject not exceed 
matter 
exceeds 


Proper Fee 


Where tbe 
amount or 
value of the 
subject 
matter 
exceeds 


But does 
not exceed 


Proper Fee 


Us 


0 

5 

s 

10 

10 

iS 

25 

20 

20 

25 

25 

30 

30 

35 

35 

40 

40 

45 

45 

50 

SO 

55 

55 

60 

60 

65 

6S 

70 

70 

75 

75 

80 

80 

85 


Ws As 

0 6 85 

0 12 90 

‘ 5 95 

> 8 too 

1 14 ^to 

2 4 120 

2 lO 130 

3 o 14a 

3 6 J50 

3 12 160 

4 2 170 

4 S 180 

4 »4 sgo 

5 4 Soo 

5 *0 210 

6 o 220 

6 6 ;30 


Bs Us A 


go 

6 

12 

95 

7 

2 

too 

7 

8 

no 

8 

<4 

120 

9 

0 

150 

9 

12 

X40 

to 

8 

'SO 

71 

4 

160 

12 

0 

^70 

12 

12 

2 80 

13 

8 

tgo 

14 

4 

200 

IS 

0 

aio 

15 

12 

220 

16 

8 

230 

17 

4 

240 

]8 

0 


have been substituted for 
9) s. 584 see tbe Lower 

Act i of 19?3 
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When the 



when the 



amount or 
value of the 

But does not 
exceed 

Proper Fee 

amount or 
value of the 

Out does not 

Proper fee 

subject- 

subject 

Exceed 


matter 



matter 



exceeds 



exceeds 



Rs 

Rs. 

Rs A 

Rs 

Rs 

Rs A 

240 

250 

tS 12 

770 

780 

58 8 

250 

260 

19 8 

780 

790 

59 4 

260 

270 

20 4 

790 

800 

60 0 

270 

280 

21 0 

800 

810 

60 12 

280 

290 

21 12 

8to 

820 

61 8 

290 

3<M 

22 8 

820 

830 

62 4 

300 

310 

23 4 

830 

840 

63 0 

3to 

320 

24 0 

840 

850 

63 12 

320 

330 

24 12 

850 

860 

64 8 

330 

340 

25 8 

860 

870 

65 4 

340 

350 

26 4 

870 

880 

66 0 

3SO 

360 

27 0 

880 

890 

66 1 2 

360 

370 

27 12 

890 

900 

67 8 

370 

380 

28 8 

900 

9to 

68 4 

380 

390 

29 4 

910 

920 

69 0 

390 

400 

jO 0 

9-0 

930 

69 12 

400 

410 

jO 12 

930 

940 

70 8 

410 

420 

3» 8 

940 

950 

71 4 

420 

430 

32 4 

950 

960 

72 0 

430 

440 

33 0 

960 

970 

72 I* 

440 

450 

33 

970 

980 

73 8 

4^0 

400 

34 8 

080 

990 

74 4 

460 

470 

35 4 

990 

1,000 

75 0 

470 

480 

36 0 

1 000 

I, too 

80 0 

480 

490 

36 t2 

I.IOO 

I 200 

85 0 

490 

500 

37 8 

1 200 

1,300 

90 0 

500 

SIO 

38 4 

1,300 

1.400 

95 0 

Sio 

520 

39 0 

1 400 

1.500 

100 0 

S20 

530 

39 *2 

1,500 

1 60D 

105 0 

530 

540 

40 8 

1,600 

1,700 

ito 0 

540 

550 

41 4 

1.700 

I 800 

115 0 

550 

560 

42 0 

1,800 

1900 

120 0 

560 

570 

42 12 

1,900 

2,000 

125 0 

570 

580 

43 8 

2,000 

2,100 

130 0 

580 

S90 

44 4 

2,100 

2 200 

135 0 

590 

60a 

45 0 

2 200 

2 300 

140 0 

6 m 

6ia 

45 12 

2,300 

2 400 

145 0 

610 

620 

46 8 

2400 

2.500 

ISO 0 

620 

630 

47 4 

2.500 

2 600 

155 0 

630 

640 

48 0 

2600 

2 700 

160 0 

640 

650 

48 12 

2,700 

2 800 

165 0 

650 

660 

49 8 

2,800 

2 900 

170 0 


670 

SO 4 

2 900 

3000 

175 0 

670 

680 

51 0 

3000 

3 too 

180 0 

680 

690 

5» 12 

3 »oo 

3,200 

185 0 

690 

700 

52 8 

3-00 

3 300 

190 0 

700 

710 

S3 4 

3JOO 

3 400 

195 0 

710 

720 

54 0 

3A0O 

3.S00 

200 0 

720 

730 

54 12 

3 500 

3 600 

205 0 

730 

740 

55 8 

3600 

3 700 

210 0 

740 

750 

56 4 

3700 

3 800 

217 0 

750 

760 

57 0 

3 800 

3 900 

2-0 0 

760 

770 

57 12 

3900 

4000 

225 0 




4000 

4 100 

-jO 0 


( 
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THE COURT PEES ACT, 


[Soh. I 


When the 
amount or 
value of tne 
subject matter 
exceeds. 


But does not 
exceed. 


Proper Fee. 


^Vhen the 
amount or 
value of ihe 
subject-matte 
exceed. 


But does not 
exceed. 


Proper Fee. 


Rs. Rs. Rs. 


4.100 

4,200 

4,300 

4.400 

4.500 

4,6oo 

4,7oo 

4,8oo 

4.900 

5,000 


5.250 

5. 500 
5.7 50 
0,000 

6.250 

6.500 

6.750 

7000 

7.250 

7.500 

7.750 

5.000 

8.250 

8.500 

8.750 

9.000 

9.250 

9.500 

9.750 


10,500 
11,000 
I >.500 
12,000 


12.500 

13.000 
>3.500 

I4P00 

>4.500 

15.000 
*5.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 
>9.S00 

20.000 

21.000 

22.000 


4,200 

4,300 

4,400 

4.500 

4,600 

4.700 

4,800 

4.900 

5.000 

5.250 

5.500 

5.750 

6.000 

6.250 

6.500 

6.750 

7.000 

7.250 

7.500 

7.750 

8.000 
8 250 

8.500 

8.750 

9.000 

9.250 

9.500 
9 , 75 ° 

10.000 

10.500 

1 1.000 

1 1.500 

12.000 

12.500 
IJ ,000 

13.500 

14.000 

>4,500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 
19000 

19.000 

20.000 

21.000 

22.000 

23.000 


235 

0 

23,000 

240 

0 

24,000 

245 

0 

25,000 

250 

0 

26,000 

255 

0 

27,000 

260 

0 

28.000 

265 

0 

29,000 

270 

0 

30 000 

275 

a 

32,000 

28s 

0 

34.000 

29s 

0 

36,000 

305 

0 

38.000 

3»5 

0 

40,000 

325 

0 

42.000 

330 

0 

44.000 

345 

0 

46,000 

355 

0 

48,000 

365 

0 

50,000 

375 

0 

55.000 

385 

0 

60,000 

395 

0 

65,000 

405 

0 

70,000 

4*5 

0 

75.000 

42s 

0 

80,000 

43S 

0 

85,000 

445 

0 

90.000 

^|5 

0 

95,000 

465 

0 

1,00.000 

475 

0 

1.05,000 

490 

0 

1.10,000 

505 

0 

1,15.000 

520 

0 

1,20 000 

535 

0 

1.25 000 

550 

0 

1,30,000 

56s 

0 

*>35.000 

580 

0 

*.40,000 


0 

*.45,000 

610 

0 

* So.ooo 


0 

>»55.ooo 

640 

0 

•.60,000 


0 

•.65,000 

670 

0 

>.70.000 

685 

0 

1.75,000 

700 

0 

•,80,000 

7*5 

0 

41.85.000 

730 

0 

1.90,000 

745 

0 

*/>5.ooo 

760 

0 

2.00,000 

775 

0 

2,05,000 

J9S 

0 

2 lo.ooo 


0 

2,15,000 

83s 

0 

2.20.050 


24,000 

85s 

0 

25,000 

875 

0 

26,000 

89s 

0 

27,000 

915 

0 

28,000 

935 

0 

29,000 

955 

0 

30,000 

975 

0 

32,000 

995 

0 

34,000 

i,o*S 

0 

36,000 

>.035 

0 

38 000 

>,055 

0 

40,000 

1,075 

0 

42,000 

>,095 

0 

44,000 

I, IIS 

0 

46,000 

I, >35 

0 

48000 

>,*55 

0 

50,000 

>.*75 

0 

55,000 

1,203 

0 

60,000 

1 225 

0 

65,000 

1,250 

0 

70,000 

1,375 

0 

75,000 

1,300 

0 

So, 000 

1,3*5 

0 

85,000 

>.350 

0 

90,000 

1.375 

0 

95,000 

1,400 

0 

tpQ.OOO 

*,4*5 

0 

1,05,000 

>.450 

0 


1.10.000 1,475 0 

r, 15.000 1,500 o 

,,20.000 ,,525 0 

1.25.000 ,,550 o 

1.30.000 ,,575 0 

1.35.000 1,600 0 

1.40.000 1,625 o 

1.45.000 1,650 o 

1.50.000 1,675 o 

1.55.000 1,700 0 

1.60.000 1,725 o 

1.65.000 1.750 o 

1.70.000 1 775 0 

1.75.000 1,800 o 

1.80.000 1,825 o 

1.85 000 1,850 o 

1.90.000 1,875 o 

1.95.000 1,900 o 

2,00,000 1-925 o 

2.05.000 1,950 0 

2.10.000 1,975 0 

2.15.000 2,000 O 

2 . 20.000 2,025 O 

2.25.000 2,050 o 



nn 


Sch II 


the court tees act 


When the 
amount or 
value of the 
subject matter 
exceeds 


But does 
not exceed 


When the 
amount or . 
Proper fee value of the 
subject matter 
exceeds 


Proper fee 


Rs 

Rs 

2,35000 

2oO OCO 

2 30 OOQ 

2,3a 000 

2^5 000 

2,40000 

2,40000 

2 45 000 

245000 

2,50 000 

2,50000 

2,Sa 000 

2.55 000 

2 60 000 

2,6o 000 

2 65 OOQ 

2,6j 000 

^ 50 OOQ 

2 70,000 

2 75000 

3 TjOOO 

2 So 000 

2 Bo OQO 

2 85 000 

2 000 

290000 

S 90 OOO 

293,000 

2 9a 000 

3 00 000 

300000 

3 Oa 000 

305 000 

J to 000 

3 f9O00 

3 >5000 

3 tSooo 

3 30 000 


Rs 

A 

Rs 

2075 

0 

3 30000 

2 lOO 

0 

3,25 000 

2 125 

0 

3 30 000 

■» t5o 

0 

33 $ 000 

•**75 

0 

3 40 000 

•» '*00 

0 

345000 

-‘-25 

0 

3 50000 

2-30 

0 

3 55 000 

-.“75 

0 

3 60000 

2300 

0 

365 000 

-. 3-5 

0 

3 70 000 

2350 

0 

375 000 

3 375 

0 

3 So 000 

■’ 400 

0 

3 83 000 


0 

390 000 

- 4 S 0 

0 

3 9 a 000 

- 47 > 

0 

4 00 000 

- 500 

0 

4 03 000 

3515 

0 

4 10000 


Rs 

Rs 

A 

325,000 

2 550 

0 

330000 

2 575 

0 

3 35 000 

3 600 

0 

3 40 000 

3 625 

0 

3 4 « 000 

650 

0 

3 So 000 

2675 

0 

355000 

700 

0 

3 60000 

2725 

0 

j 65 000 

2750 

0 

3 70000 

2 775 

0 

375000 

2 800 

0 

3 80 000 

•> 8^5 

0 

3 85 OOQ 

-850 

0 

jpo 000 

-875 

0 

3 9 a 000 

- 000 

0 

4 00 000 

- 9-5 

0 

4 05 000 

950 

0 

4 10 000 

-975 

0 


3 000 

0 


Number 


i Application 
or petition 


S\V\,P, 


SCHEDULE II 

Ftxtd Fees 


nresented to »ny officer of the Customs 


Proper fee 


or -when presented to any officer of Land rere 
nue by any person bolding temporaiily settled I 
land under direct engagement with Government 
and when the subject matter of the application 
or petition relates exclusively to such engage 
ment , * 

or when presented to any Monicipal Comnns 
sioner under any Act for the time being m force I 
for (he conservancy or improvement of an I 
place if the appi cation or petition relates sol^r 
to such conservancy or improvement I 

or when presented to any Civil Court oifi*, .i I 
a principal Civil Court of otigmal jurisdiction 2 I 


One a 


V Here the words, “or to any Cantonment Magisim,. — 

]ud cature under Act No III of ‘SSp, ba'* beeaonuftJ a Court of Cm* 

the Cantonments Act (XllI oftSfipJs sandScb ‘ been repealed 
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THE COURT PEES ACT. 


[Soh. I 


When the 
amount or 
value of tne 
subject matter 
exceeds 


Rs. 


4,100 

4,200 

4 300 

4,400 

4.500 
4600 
4700 
4>8oo 
4,900 

5.000 

5fiSo 

5.500 

5.750 

6000 

6,2Sa 

6.500 

6.750 

7 000 

7.250 

7.500 

7.750 
8000 

8.250 

8 500 

8.750 

9.000 
9,350 
9500 

9.750 

10.000 

10.500 

II OOQ 

11.500 

13.000 

13.500 
13000 

13.500 

14.000 

14 500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 

31 000 

33.000 


But does not 
exceed 


Proper Fee. 


When the 

amount or But does not 
value of the exceed 
subject-matte 
exceed 


Proper Fee 


Rs Rs A Rs 


Rs Rs A, 


4.200 

4300 

4,400 

4.500 
4600 
4700 
4,800 
4.900 

5.000 
5250 
5500 

5.750 

6.000 
6250 
6 500 

6.750 

7.000 
7250 

7.500 

7.750 

8.000 
8250 

8.500 

8750 

9.000 
9,250 

9.500 
9750 

10.000 

10.500 

11.000 

11.500 

12.500 

13.000 

13.500 

14000 

14.500 

15.000 

15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 
19000 
19000 

30.000 

21.000 
22,000 
23,000 


235 

240 

24s 

250 

25s 

z6o 

265 

270 

275 

285 

29s 

305 

315 

325 

330 

345 

355 

365 

385 

395 

405 

415 

425 

435 

445 

455 

465 

475 

490 

S05 

520 

535 

550 

565 

580 

I?’ 

655 

670 

685 

700 

7*5 

730 
745 0 
760 0 
775 o 
795 c 
815 0 
83s 0 


23.000 

24.000 
2 5,000 

26.000 

27.000 

28.000 
290CO 
30000 
32 000 
34 000 

36.000 
38 ooo 

40.000 

43 000 

44 Ooo 

46.000 

48.000 

50.000 
55000 
60000 

65.000 
70000 
75000 

80.000 

85.000 
90000 

95.000 
1 00000 
1,05 ooo 
I 10,000 
1,15 ooo 
t,30 ooo 
I 25 ooo 

1.30.000 

1.35.000 
» 40 ooo 

1 45.000 
I 50,000 
i» 55 .oqo 

1.60.000 
»,6S ooo 
fjo.ooo 
1.75000 

1 80 ooo 

41.85.000 
* ^,000 
1.95000 
2 , 00,000 
2.05 ooo 

2 10000 

2.15.000 
2,'*O030 


24.000 

25.000 

26 OOO 

27 ooo 

28.000 

39 ooo 

30.000 

32.000 
34000 
36000 
38000 

40 ooo 

42.000 

44.000 

46.000 
48 ooo 

50.000 

55.000 

60.000 
65000 

70.000 
75 ooo 

80.000 

85.000 
90000 
95000 

J,00 ooo 

1.0 5 ooo 
j, 1 0,000 

1.15.000 
J, 30 ooo 
I 25 ooo 
1,30 ooo 

135 ooo 

1.40.000 
1,45 ooo 
1,50 ooo 

1 . 55.000 

1. 60.000 

1.65.000 

1,70 ooo 

1.75.000 
1 80,000 
I 85 ooo 

1.90.000 

1.95.000 

2.00 ooo 
2.05000 

2 . 10.000 

2.15.000 

3 . 20.000 


855 

0 

875 

0 

895 

0 

915 

0 

935 

0 

955 

0 

975 

0 

995 

0 

I.OI 5 

0 

1.035 

0 

1.055 

0 

1.075 

0 

1095 

0 

I.I15 

0 

1.135 

0 

1.155 

0 

I.I 7 S 

0 

1.303 

0 

1 335 

0 

1.350 

0 

1.375 

0 

1,300 

i >325 

0 

0 

1350 

0 

1.375 

0 

1,400 

0 

1 . 4*5 

0 

MSo 

0 

1.475 

0 

iiSoo 

0 

1.525 

0 

i.SSo 

0 

1.575 

0 

I1600 

1.625 

1,^0 

0 

0 

0 

1,67s 

0 

1.700 

0 

1.725 

0 

1.750 

0 

1775 

0 

1.800 

0 

1.825 

0 

1,85b 

3 

1.S75 

0 

1,900 

0 


1 925 O 
1.950 O 
>.975 o 

2 ooo O 
2.025 0 
2.050 o 
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THB COURT FSBS ACT. 


\Vhea the 




When the 




amount or 
value of the 
subject-matter 

But does 
not exceed 

Proper 

fee 

amount or 
value of the 
subject matter 

But does 
not exceed 

Proper fee 

exceeds 




exceeds 




Rs 

Rs. 

Rs 

A 

Rs 

Rs 

Rs. 

A 

2^5,000 

2,30,000 

2075 

0 

320 000 

325,000 

2.550 

0 

5.30.000 

2 , 35.000 

2 ItXJ 

0 

3,25000 

3,30,000 

2.575 

0 

2 , 35.000 

2,40 000 

2J2S 

0 

3,30,000 

3 . 35.000 

2,600 

0 

2,40 000 

2,45,000 

2.150 

0 

335.000 

3 40,000 

2,62s 

0 

2 , 45.000 

2,50,000 

2,175 

0 

340000 

3 45.000 

2,650 

0 

5,50.000 

2 , 55,000 

0 

0 

0 

345000 

3,50,000 

2675 

0 

2,55,000 

2,6o.oqo 

2,225 

0 

3,50,000 

3 . 55.000 

2,700 

0 

2, 60, 000 

2,65 000 

2,250 

0 

3 . 55.000 

3 60,000 

2,725 

0 

5,65,000 

2,70.000 

2,375 

0 

3 60,000 

3,65,000 

2,750 

0 

2,70,000 

2,75 000 

2 300 

0 

3.65,000 

3,70000 

2,775 

0 

3 . 75.000 

2, $0,000 

2.325 

0 

3,70,000 

3 75.000 

2,SoO 

0 

2, So, 000 

2.85,000 

2,350 

0 

3 75 000 

3,80,000 

2,825 

0 

2,85,000 

2,90,000 

2,375 

0 

3,80,000 

3 85 000 

2,850 

0 

2,90 000 

5 , 95 ,'»oo 

2,400 

0 

3 85,000 

3,go,ooo 

2.875 

0 

2,95,000 

3 , 00,000 

2.435 

0 

3,90 000 

3 . 95 .000 

2 900 

0 

3 , 00,000 

3,05 000 

2 450 

0 

395000 

4 00,000 

2,925 

0 

305.000 

j, 10,000 

2.475 

0 

4,00 Ooo 

4,05,000 

2950 

0 

3,10,000 

3.15.200 

2,500 

0 

4,05.000 

4,10,000 

2,975 

0 

3 .t 5 >ooQ 

3 20,000 

2.525 

0 

4 . 10,000 


3,000 

0 


SCHEDULE II 
Fixed Fees, 


Number 


Proper fee 

I Application 
or petition 

(a) When presented to iny officer of the Customs 



or when presented to any officer of Land reve 
nue by any person bolding terofrararily-settled 

1 land under direct engagement with Government, 
and when the subject-matter of the application 

1 or petition relates eaclusively to such engage- 
ment ; 

One anna 


or when presented to any Municipal Commts 

1 sioner under any Act for the time being in force 
for the conservancy or improvement of any 
, place, if the application or petition relates solely 
to such conservancy or improvement ; 


\ 

or when presented to any Civil Court other than 
a principal Civil Court of original jurisdiction,* 



* Here the words, or to any «.,antonmeDt Magistrate sitting as a Court of Civil 
Judicature under Act No Iff of 1859," nave been omitted, having been repealed bv 
the Cantonments fid (XIII of 1889,) s, 2 and Sch ^ 
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THE COURT PBBS ACT. 

ISch. 1 

Number 


Proper Fee 

I. Application or 
petition"— 

(cenfif) 

or to an) Court of Small Causes constituted 
under Act No XI. of 1865* or under Act No 
XVI of iS6St section 30i+ or to a Collector 
or other officer of resenue tn relation to nny 
suit or case m which the amount or tnlue 
of the subject miner is less than fifty 
rupees 

i’l 

1 


or when prcacnicd to an) Citil, Criminal, or 
Re\cnue Court, or to an> Board or | 
' Executive Ofliccr for the purpose of , 

obtaining a copj or translation of .any I 
juilgrneiU. decree, or order passed b> such J 
Court, Board or officer, or of any oihM , 
vlocumeni on record »o suciv Court or 1 
Office 1 

r One anna 

i 


(i) When containing a complaint or charge 1 
of an) ofience other than an oficnre tor 
which police officers mt). under the Crimi* 
ual rroceJure Code>t arrest without 
' warranti and presented to any Criminal 
Court : 



or when presented to .a Civd, Criminal, or 
Revenue Court or to a Collector, or any 
Revcmie"Ofncer having lunsdiciion equal 

Of subordinate *0 a Collector, or to any 
Magistrate m his executive capacitj, and 
not otherwise provided for by this Aci j 

-Eight annas 


or to deposit in Court revenue or rent, 



Of for deiertnmation b> a Court of the .amoum 
of compensation to be paid by n landlord 
to his tenant ^ 







- One rupee 


lor bv this Act 



('^■^WhcR presented to a High Court . . 

Two rupees 


Applifilion must be m writing— 5 N. W P 4i{: 


Appliciiion for 1 new tn-il ini SmiH Cause Coutt fall* withm sulxhuse {«) of 

this 'trticle— ; B If C A C 105 

Stamp ilut> 15 not charjjcablc on -sn applicitionbj a vomess for the return of a 
tlocument filttl b) him m obedience to summons 15 W, R 337. Application for 


* I'rotmcnl Small Cause Courts Act (IK of ifS;), b> which Act xl 

" /%{ Western Proiinceij and AsJtm Cnil 

V of ifyS) 


V 
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probate or letlera of adm nistration fall* uncler this section ijW R 40 ji M L J 
* losure or sale should be treated 
R 100 Application for copy of 
* ■ r this Article 7 W R 455 An 

• » profits by way of compensation 

relates to the execution discharge or satisfiction of the decree is an appeal from an 
Order dismissing the application ^xAadvilorem Court fees need not be paid 18 
N L R 15 

ClauseXb ) — * i.~ ij 1 . -1 ^ -,-j -Jn- t. 

8M 15 (F B 
P R 6, 1873 
clause 2 B I 
not be stamped ‘ 

37“I923 Rate =4$ 

Clju:e (f) — A memorandum of appeal from an order under s 58 of Act VI of 
1883 presented to the High Court with a stamp of Rs 2 is sufficiently stamped 

Cause ((f) —Appeal to High Court under section 263 of the Succession Act should 
be stamped under this section (A W N 1889 57) Memorandum or cross objec 
tioa on question of costs IS chargeable under this article 25 C VV N 934 


Number 


Proper Fee, 


*rA. Application 
to any Civil Court 
that records may be 
called for from ano 
ther Court 


When the Coon grants the appl cat on and 
IS of op nion that (he transmission of 
such records involves the use of the 
post 


Twelve annas 
in addition 
to any fee 
levied on the 
application 
under clause 

(a) , clause 

(b) orclause 
(d) of article 
t of this 
schedule 


2 Application for 
leave to sue as a 
pauper 


Eight annas 


3 Application for 
leave to appeal as a 
pauper 


(a) — When presented to a District Court 
(^)— When presented to a Commissioner or a 
High Court 


% trt TOirmt) 

randum of appeal in 
a sun to obtain po 
session under Act > 
No XVI of 1S38, 
or the Mamlatdars' 
Courts Act, 1876 1 

5 Plaint or memo ■] 
randum of appeal in 
a suit to establish > 
or disprove a right 
of occupanc) J 


One rupee 
Ttvo rupees 


Eight annas 


Eight annas 


* Article lA, has been inserted by Act 14 of 19U s I't 

f The words quoted have been SI bstuuicJ by the Rep*alinjanJ Amending Aet 
(XII of 1891) for the rvords Bombaj Act No V e 

Cour sjutisdiclton tn cerhm etses to muntasn ertst/n^ t/ot, or ic mtiM 

fossessioii to anyp xrty dsfioss'ssed o/Atr^tse thin by court 
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Notes — In a stiit 10 esiabhsh Or disprove a right of occupancy the plaint or 
memorandu a of appeal should bear a Court fee of eight annas as provided in 
art 5 40A 358, see also tt C L R 91 , 16 M 3^0 


Number 


6 Bail bond or 
other instruiaent of 
obligation given in 
pursuance of an 
order made by a 
Court Or Magistrate 
under any section of 
the Code of Cnmi 
nal Procedure 1898 
or the Code of Civtl 
Procedure 1908 and 
not otherwise pro 
vided for by this 
Act 


Notes— When a bond IS gweo under the order of a Court as security by one 
party for the costs of mother it 1$ subject to two dunes (a) one under the Stamp 
Act and under the article It A 16 ScealsojiC W N ujojbutseeaa M L 
J 637 68 Ind Cas 730 A security bond filed by a claimaot 10 a case, 
being an instrument of obligation given in pursuance of an order of Court is 
governed by Schedule If Art 6 of the Court Fees Act 49 C 997** 19^3 Cal 209 


Number 

1 

Proper Fee 

7 Undertaking un 
der seccion 49 of (he 
Indian D vorce Act 

8 & 0 Repealed by 
the 1 ipeaUng anjf 
At tending Act ( XU 
of 

1 

Eight annas 

10 MuV.b arnami 
or Vakalainami 

When presented for the conduct of any 
one <-ase — 

(»>— to any Civil or Criminal Court other than 

I High Court or to any Revenue Court or to 
any ColJcctor or Magistrate, or other executive 
officer, except such as are mentioned in clauses 
(i) and (r) of (his number 

1 \i)— w a CoTomisstooer of Revenue, Circuit or 
Custom^ or to any officer charged with the exe- 

Eight asnas 

One rupee 

Two Rupees 

Notes— A power of appointment which authorises an advocate to make or do 
any appearance apphwiion or act on behalf of his client must be stamped with a 
court fee as prcsaibed 10 article 10 schedule If of the Cout fees Act and not as a 


* Art 6 1)35 been subsmuled for the original by Act 7 of 191s The original 
article ran ns follows ■'Bail bond or other instrument of obligation not otherwise 
provided fbr by this Act, when given by the direction of any Court or executive 
authority " 


Proper Fee 


Eight annas 
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Power of Attorney ander article 48. schedule 1, of the stamp Act The word 
Vakalatnama in article 10 relates to a power filed by a legal practitioner to conduct 
a case on behalf of a suitor irrespective of the class to which that legal practitioner 

belongs 5 Pat 255 = 9^ Ind Cas 84* 

A power to a vahil authorizing him to present an application for copies to the 
Collector fills under article 10 Sch H of the Court Fees Act 9 M 146 (F B) » See 
also iCWN ii,8ALJ 378 (F B) , 108 P W R 1912 , 6 Ind Cas 6t7 . 15 
Ind Cas 122 , 94 Ind Cas 841 

Number. | Proper Fee 

II hleroorandum (a) — to any Cml Court other than a High 

of appeal when the Court, or to any Revenue Court, or executive 
appeal is not from officer other than the High Court, or Chief 
a decree or an order Controlling Revenue or Executive Authority Eight mnas 
hanng the force of 
a decree, and is pre 

sented— (^)— to a High Court or Chief Commissioner, 

or other Chief Controlling Executive or Re 

venue authority Two rupees 

Notea — An application to the High Court to set aside an order of a District 
Court, reversing an order of a Court of first instance directing an award made 
« ‘ . ' '' "led should be treated as an application 

• C R 17 On the memorandum of an 

ler of the District Judge under s *24 of 
of Rs 2 IS payable with reference to 
art 11(b), Sch n of the Court I ees Act 17 A 238 An order refusing an applica- 
tion under ss 253 and 336 of the Code of Civil Procedure for recovery of the 
amount decreed from a surety is not a decree nor an order havng the force of 
decree within the meaning of act tt of the second schedule 10 the Court Fees Act 
73 P R igo3 An application for mesne profits by defendants against whom the 
suit had been dismissed IS chargeable under this section n C L j 541 Under s 
;88, cl (28} of the Civ. Pro Code, the direction 10 Lower Court to re admit a 
case under s 562 of the Code is an order— it is not a decree under s 2 of the Code, 

^ ’ * 21 A 178 

’ against an 

g execution 
’ ippeat from 

an order dismissing an application for the ascertainment of mesne profits must be 
Stamped with stamp on the amount claimed 3 Pat L J lol Appeal 

against the order of the Land Acquisition Judge rejecting an application claiming 
compensation IS chargeable under this article 8 C W N 321 


12 Caveat 

13 Application un 
der Act No X of 
1859, *section 26. or 
Bengal Act No VI 
of 1862, t section 9 
or Bengal Act No 
Vlll of 1869, I sec- 
tion 37 


C.C. H. VoL I— 173 
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Number 


Proper Fee 


14 Petition in a 
suit under the Na- 
tive Converts, Mar 
riage Dissolution 
Act, 1866* 

15 {Repealed by 
Act V of rgo8, Sch 


five rupees 


V 

16 Repealed by 
the Probate and Ad 
ministration Act 
(VJ of iS8g s 18) 

17 Plaint or Me 
morandum ofappeal 
lu each of the 
following suits — 


1 to alter or set 
aside a summary 
decision or order of 
any of the Civil 
Courts not estab 
lishcd by Letters > 
Patent or of any ( 
Revenue Court I 


Ten rupees 


it to alter or 1 
cancel any entry m I ! 
a register of the I 
names of proprie { 
tors of revenue pay I 
mg estates 

lit to obtain n de 
claratory decree 
where no conse 
quential relief is 
prayed 

IV to SCI aside m 1 

award . 

vtioset aside an 
adoption* 

VI every other 
suit where it is not 
possible to estimate 
at a money value 
the subject matter 
m dispute, and 
which 15 not other 
\i isc provided for 
by this Act. 


Ten rupees 


* Hen 

toe'! </, Ct 


• Act XXr of 1866 

Act VI of 863 has been repelled by the Bengal Tenancy Act (VllI of 
L - ' Lower P'^ovinces to which ihat Act 

(except Manbhum and the Tributary 
Tenant Procedure Act fOen Act t 


J Ben Act VllI of 1869 has been repealed by the Bengal Tenancy Act VHf 
of 1885) / 
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Notes — A suit for the reversal of a fia/nt sale js not solely for a declaration that 
the sale )S a nullity It is "n the other hand a suit for the reversal or cancellation 
of sale, on the assumption that if the validity of the sale IS not challenged the sale 
I'ould remain operative between the parties 51 C 316=81 Ind Cas 73t = '’8 C 
W N 683 Where the consequential relief is a mere surplusage and the relief 
sought IS merely declaratory court fee ch*«rged should be under Schedule 4 art 
of the Court Fees Act 3 Pat 79^ In a suit for assessment of rent valorem 
court fee IS to be paid AIR* 1927 P 123 

Clause (i) — A plaint to set aside summary order and to declare a will genuine 
nith consequential relief does not fall underthe article 16W R 313 Asuit after 
rejection of claim to attached promrty is a suit m which consequential relief is 
charged for and does not fall under clause 13 C 162 A suit brought according 
to the prOMsion of Act VII of 1859 s 246 to establish the right of the person 
’ - v f f i-g property 22 W R 422 

to be stamped under this 

■ « i 64 Ind Cas 713 Where 

tor of Jis ostensible owner 
attachment the court fee 
4 971 The proper court fee 

Code is that prescribed by 
is regards the status of the 
ce of the tenants settled 
a suit to contest an order 

passed under s 38: of the Code of Cml Procedure s rupees ten r-* P L R 
190^ Where a plaint)!!' who obtained a decree for the full amount sued for against 
one of the defendants appealed with a viev to make the other defendants also 
liable ^ef^bewas bound to pay ad vxiorem court fee on ihe imount for which 
the other defendants were sought to be made liable 4b B 840=24 Bom L R 
813 


^ ^'tfe to have a Will declared 

to be genuine and to be retained in possession of the property of the deceased 
was held to be one for consequential relief and one not coming under art 17, sch 
If —16 W R 713 A suit under Order 21 Rule 83 C P Code is one to declare the 

g laifltids rights to thh property attached and the mere fact that the property has 
eensold m the meanwhile in execution does not affect the plaintiffs right of 
suit The court fee payable upon the suit is Rs 10 under Art l? schedule 11 of 
the Court Fees Act 70 Ind Cas 332=1 Pal L R 51 A suit by a member of a 
joint Hindu family for a declaration that a mortgage by his co parcener of family pro- 
perty IS not binding on the same falls under Schedule 11 Act 17 (111) 78 Ind Cas 782 
A suit for declaration that certain property belongs to the plaintiff and is not liable to 
be sold in execution of a mortgage decree which has been passed in a suit 
to which the plaintiff has not been a party does not involve any consequential 
itfne! tmi leqcrnt aiWafoym wan fee % > liiih Gift 

See also 5 Ind Cas 582 , 1 O C 123 , 70 P R 1877 , ig W R 17 
log P R 1893. 21 P R 1895 7 M 134. “3 W R 433 70 P R 1S77 
16 W R 259 I B 543 , 6 A 466 , 51 P K 1887. 10 C 599. 22 W R 
438 , 16 C L J 194 . 28 C L J 30* 43 Ind Cas 64 17 C L J 416 , 

17 C L J 426 , 5° lod Cas 29S 33 P R 1914 , 20 L W 716 , 46 M L J 450 , 
A I R 1925 Mad 804 

Clause /P'— No ad i ilcrerrt fee need be paid when a su t is brought for a 
declaration that money is jointly due and that the pla ntiff does not object to its 
being received by defendants 1^3 Lah 359 For cases under this clause vide 
also, 12 C W N 169 . 75 Ind Cas 774 

Clause P’— Vide 22 W R 338, i B 348 

Clause VI — Asuit under s 14 of the Religious Endowment Act falls und-r 
this cUuse 19 A 104 Asuit for the removal of Karnavan should be stamped 
under this section 4 M *49 ** M 206 In su t by two members of a jc 
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family for money, so far as the question as to who are entitled to receive the money 
sued for is concerned, the memo of appeal was properly stamped with a court fee of 
Rs 10 under this article 71 P R 1911 A plaint in which the plaintiff, being jointly in 
possession of certain property prayed that the plaintiff’s share might be partitioned 
was sufficiently stamped with a court fee stamp of Rs 10 8 A L J 1329 See 
also 12 C W N 37 , 24 B 128 , 29 B 79 , 15 Ind Cas 57 Put when he is not jointly 
in possession ad-valorem court fee should be paid 28 A 348 The court fee payable 
on appeal to the High Court m suit under s 77 of the Registration Act is ten rupee*, 
irrespective of the value of suit 8C Si5»3i M 89 (F B ) In a suit for restitution 
of conjugal rights, the memorandum of appeal is not chargeable with ad-valoren 
court fees, but a fee of Rs to is payable therco i under art 17 (vij Court 
fees Act SAL J SSg See also i8 C 37S , 8 C W N, 7"S . =8 A S4! Su.t 
under s 77 c*' ni to enforce tbe registration of a VAll 

should be « I L J 88 To bring a case withm the 

expression • umate at a money value the subject 

matter m c that it is not 

approximate matter in dispute 13 C W. N 815 

See also 37 C 914 

A ten rupee stamp under this article is required in appeilngainst propriety ^ 
grant of exiensioo of time 7 N L R 41 A suit to establish a title prejudiced 
by an order in execution proceedings requires only a ten repee stamp altbougn 
praying that the plaintiff might be put in possession 1S87 P J 36 The proper 
court fee in a case under section 92 is Rs 10 as it falls under Art l7cL6of tbe 
Court Fees Act and this 13 so even if there is a prayer for the appointment of the 
plaintiffs as trustees and also a prayer for accounts 12 C L J 211 — 14C W N 
932*7 Ind Cas 92 Section ii of the Court Fees Act does not apply to claim 
for interest accured due on a mortgage after decree Art 17 sub sec 0 applies to a 
claim 27 A 559 Interpleader suit is to be stamped under his article, 2 Pat L T, 
280 The decis on of a District Judge granting or refusing probate on an application 
’1 ’the meaning of s 2 of 

iped under this article 
a partition suit there 
• appellant seeks only to 

• cle 62 Ind Cas 979 , 

see also 58 Ind Cas 236 Where a Mahomedan co-sharer sues the other co sharers 
for partition and possession of her share offer father's properties, alleging that 
she IS in possession of some items ind eating a joint possession in law, the suit 
^Hs under Sch 11 Act 17 (61 of the Court Fees Act 1023 M 'V N 564 A suit 
for partiiion pure and simple where the pUmtifl' is in joint possession ofhis share 
’■ title or share falls w thin Schedule 11, Art 17 clause 

432=4 Pat L J 257 = 72 If'd Cas 916 (2) A 
js on of certain property asked for a declaration 
It He also asked for partition on the basis of 
29 C W N 76 In a suit for cancellation of a 
- , Id still leave the defendant free to institute 

another suit on the mortgage, the subject matter of the suit is the amount of the 
decree the value of the chance which the defendant has of obtaining 

decree. The latter not being ascertainable the value of the claim m 

the suit, cannot be ascertained and the case falls under this ariicle 78 Ind 
437 Where the suit is for partuion and separate possession of his 
share in the entire propeni his claim falls under this ariicle and a fixed 
lee of Ks 10 only is payable thereon 81 Ind Cas 643*7 N L. J 91 This 
1 I asu'ifoT cancellation of 1 mortgage decree the mortgagee being 

. ‘^""Psuit on same inortgxge A 1 R 1925 Nag 66 Where in a 

/ « title and possession are claimed the suit does not 

fall un^er a« 17 but an ad valorem duty is payable 84 Ind Cas 538 In a 
^ where one of the reliefs claimed is that the defendants 

should c good a sum ofRs 1 1 000 estimated to have been mtsappronnated, no 
ad valorem cQMnke is payable thereon 87 lod Casas For other cases under this 
article vide, 90 Ind Cas 6'9 , A I K. 1925 Lah 496, 7 Lah L J 364 In suit to 
set aside decree by reversioner against him as well ns widow the subject matter 
of the suit IS the whole of the property comprise 1 in the decree sought to be set 
aside A I R. 1928 Mad 825 “ 
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Number 


Proper Fee 

18 Application under section 
523* of the Code of Cnil Proce ' 
dure 


Ten rupees 

19. Agreement in writing stating 
a question for the opinion of the 
Court under the Code of Civil Pro j 
cedure, 1908 t 


Ten rupees 

20 Every petition under the 
Indian Diaorce Act | except pen 
tions under section 44 of the same 
Act, and every memorandum of 
appeal under section 55 of the 
same Act I 


Twenty rupees 

21 Plaint or memorandum of 
appeal under the Parsi Marriage 
and DuorceAct, iS65§ 

• 

Twenty rupees 


SCHEDULE mil 
(See sect ton rp J) 

Form of Valuatjov (to be used with such MoDtriATiONa if anv 

AS MAY BE NECESSARY ) 


In the Court of 

ReProiciUof the Will of (or Admmttrxtion of the Property 

and credits of deceased), 

/ solemnly atBrm \ 

\ make eaih / 

and say that I am the executoT /or oj>e of the CTecoJors prone of the next-orkin) 
of deceased and that I have truly set forth in Annexure A to this 

alfidavit all the property and credits of which the abovenamed deceased died posse 
ssed or was entitled to at the time of bis death and which have come, or are likely to 
come to my hands 

2 I further say that t have also truly set forth in Annexure B all the items I am 
by law allowed to deduct 

3 I further say that the said assets, exclusive only of such last mentioned items, 
but inclusive of all rents, interest, dividends, and increased values since the date of 
the Heath of the said deceased are under the value of 


♦The original reference to s 326 of Act VIII of 1859, is altered to the above 
section of Act XIV of 1882 See now Rule 17 of the second Schedule to Act V 
of 1908 

+ This entry in the first column of art 19 has been substituted for the original by 
Act V of 1908 Sch IV 1 Act IV of iS^ 

§ Act XV of 186s 

II Sch HI has been inserted by the Court Fees Ameodmem Act (XI of 1899) s 
3 the original Sch ( ‘EnaCTMEVTS Rsfbaleo ) having since been repeal^ by 
Act XIV, of 1870 
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family for money, SO far as the question as to who are entitled to receive the mon^ 
sued for is concerned, the memo of ippeal 
Rs lo under this article 71 P R,i9tt A 

possession of certain property prayed that . 

was sufficiently stamped with a court fee stamp of Its 10 S A L J 1329 o 
also 12 C W N 37 , 24 B 128 , 29 B 79 , IS Ind Cas 57 But when he is not joint y 
in possession ad-valorem court fee should be paid 28 A 348 The court fee payab 
on appeal to the High Court in suit under s 77 of the Registration Act is ten rupe . 
irrespective of the value of suit 8 C 51S , 31 M 89 (f* B a suit for 
of conjugal rights, the memorandum of appeal is not chargeable wnh ad^ao^ 
court lees, bat a fee of Rs lo is piyable iherc?" or^'a tie '^Sult 

feesAet SAL J 889 See also 18 C 378 . 8 C W N. 7'’S . =8 * 54! S? 

T 8s“ Tobt n?a SI" ^bfn Se 
should be stamped under this secion 12 M L J 8S Tour g subiect 

expression ''whete It is '«» .^"^"..“[^^“"Jess.ble even lo state 

matter in dispute," it must be established that it is not p ,, r W N 8ic 
approximately a money value for the subject matter in disp 
See also 37 C 914 

A ten rupee stamp under this article is required m 
ctant of extension of time 7 N L R 4' A suit to ® V 

By an order in execution proceedings requires only a ten repee stamp although 
praying that the pUinnff might be put m possession 18S7 P J 3° A 
court fee in a case under section 92 is Rs 10 as it falls under Art 17 cL 6 of the 
Court Fees Act and this 13 so even if there is a prayer for the appointment of tM 
plamtiffsas trustees and also a prayer foraccounis 12 C L J 2iiBt4C W N 
932«7lnd Cas 92 Section it of the Court Fees Act does not apply to claim 
for interest accured due on a mortgage after decree Art 17 sub sec 6 applies to a 
claim, 27 A SS9 Interpleader suit 1$ to be stamped under his article, 2 rat u 1 
280 The decision of a District Judge granting or refusing probate on an application 
under 8 244 Succession Act amounts to a decree within the meaning of s 2 01 
C P Code The appeal against such a decree should be stamped under this article 
3SA 448 , see also 22 lad Cas 98 Where in an, appeal from a partition suit there 
18 no dispute as to the respective shares of the parties and appellant seel» only to 
impeach the mode of partition the case falls within this article 62 Ind Cas 979 < 
see also 58 Ind Cas 236 Where a Mahomedan co sharer sues the other co-sharers 
tor partition and possessioa of her share of her father's properties, alleging that 
she \i ,n possession of some items indicating a joint possession m law, the suit 
falls under Sch II Act t7 (6) of the Court Fees Act 1923 M W N 564 A suit 
simple where ihe plaintiflT is in joint possession ofhis share 
fil" f dispute as to his title or share falls within Schedule II, Art 17 clause 

(0) of the Court Fees Act a Pat 432«4 Pat L J 257=73 Ind Cas 916 (2) A 
person alleging he was in posse,,sion oF certain properly asked for a declaration 
of title as dojbt had been cast on it He also asked for partition on the basis of 

title /fr/rf An 17 (VI) applied 29C W N 76 In a suit for cancellation of a 

mortgage decree which would still leave the defendant free lo institute 

another suit on the mortgage, the subject-matter of the suit is the amount of the 
decree the value of the chance which the defendant has of obtaining 

decree The latter not being ascertainable the value of the cbim m 
llie suit, cannot be ascertained and the case falls under this ariicle 78 Ind 
^37 Where the suit is for partition and separate possession ol his 

snare in the entire prdperiy, his claim falls under this article and a fixed 
lee of Rs to only is payable thereon 81 Ind Cas 643 = 7 N L. J 91 This 
t .if "'PI’ a su t for cancellation of a mortgage decree the mortgagee being 
lett the right 10 bnng suit on same mortgige A 1 R 1925 Nag 66 Where in a 
f u tide and possession are diimed, the suit does not 

fall under art 17 ,6) but an orf vtlorem duty ts pajable 84 Ind Cas 538 In a 
suit under s 92 CP Code where one of the reliefs claimed is that the defendants 
Simula make good a sum ofRs 11,000 estimated to have been misappropriated, no 
^urt fee IS payable thereon 87 lod Cas 25 Tor oiher cases under this 
ariiae vide.90 Ind Cas 629, A. I IC 1935 Lah 495, 7 Lah L J 364 In suit to 
set aside decree by reversioner against him as well as widow, ihe subject matter 
of the suit IS the whole of the property comprised in the decree sought to be set 
aside A I H- >928 Mad 825 
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Number 1 

j Proper Fee 

18 Appl cation under section 
523* * * § of the Code of Cnil Proce 
dure 


Ten rupees 

19. Agreement in writing stating 
a question for the opinion of the 
Court under the Code of Civil Pro 
cedure, 1908 t 


Ten lupees 

2o Every petition under the | 
Indian Divorce Act J except peti : 
tions under se tion 44 of the same ' 
Act, and every memorandum of : 
appeal under seetton 35 of the 
same Act 

i , 

! 

Twenty rupees 

21 Plaint or memorandum of 
appeal under the Parsi Marriage 
and Divorce Act, iS6s§ 

' 1 

Twenty rupees 


SCHEDULE III U 

( 5 « seetton ig /) 

Form or Valuaiiov ( to ce used with such modifiations if any 

AS KAY DB NBCBSSARV ) 


In the Court of 

Re Proiale of ihe Will of (or Adintnistrution of the Prbperty 

and credits of deceased), 

f solemnly affirm \ 

\ make oath / 


and say that 1 am the executor (or one of the executors Or one of the next-ofkm) 
of deceased and that I have truly set forth in Annexure A to this 

affidavit all the property and credits of which the abovenamed deceased died posse 
ssed or was entitled to at the time of his death and which have come or are likely to 
come, to my hands 

2 I further say that 1 have also truly set forth in Annexure B all the items I am 
by law allowed to deduct 

3 1 further say that the siid assets exclusive only of such last mentioned items 
but inclusive of all rents, interest, dividends and increased values since the date of 
the death of the said deceased are under the value of 


* Tlie original reference to s 326 of Act Vlllof i8j9 is altered to the above 
section of Act XIV of 188J See now Rule 17 of the second Schedule to Act V 

of 190S 

t Tins entry m the first column of art 19 has been substituted for the ontrm-.l 
Act V of 1908 Sch IV t Act IV of i860 ® 

§ Act XV of 1863 ^ 

il Sch III has been inserted by the Court Fees Amendment Act fXl oftfinni . 
kSxivfo'f is:? ‘ Repealed ) havms tmzt bppa reptal ”'i,j 
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Annexure a 

Valuation of the Movable and Immovable Property 
OF , deceased 

Cash in the house and at the banks, household goods, tvearing 
apparel, books, plate, jewels, &c 


{State estimated value according to best of Executor’s or 
Administrator's belief) 

Property n Government, securities transferable at the Public 
Debt Office 

{State description and value at the Price of the day i also the 
interest separately, calculating tt to the tune of making the 
application ) 


Immovable properly consi'iing of 

{State description, giving, tn ike ease of houses, tiu assessed 
value, ij any, and the number of years assessment the 
market value is estimated at, and tn the case 0/ land, the \ 
area the market value and all rents that have accrued) I 

Leasehold property 

{If the deceased held any leases for years deten tillable, stale the 
number of years, purchase the profit rents are estimated to 
he worth, and the value of suck inserting separately arrears 
due at the date of death and all rents received or due smee 
that date to the time of making the application) 

Property in public companies 

{Stxie ihe Particulars and the value calculated at the price of 
the day also the interest separately calculating it to the 
tune of making the application ) 

Policy of insurance upon life money out on mortgage and 
oiher securities such as bonds morigages bills, notes, and 
other securities for money 

{State the amount of the whole also the interest separately, 
calculating it to the time of making the application) 

Book debts 

{Other than h xd) 


Stock m trade . . 

{State the estimated value, if any) 

Other properly not comprised under the foregoing heads 
State ihe estimated xalue {'f any) 

Total ... 

Deduct amount shown m Annexure B, not subject to duty ... 

Net TOTAL 


A. P 
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annexure B 


Schedule of Debts &c 

Amount of debts due and owing from the deceased payable by 
law out of the estate 
Amount of funeral expenses 
Amount of mortgage incumbrances 

Property held in trust not beneficially or with general po ver to 
confer a beneficial interest 
Other property not subject to duty 


Total 


Rs I A P 


NotEs~’^ 

The court fee payable m respect of the estate left by the deceased is to be calcula 
ted upon the net ' 

from the gross va 
The trusts ref< 
from duty are tru 
decease, but trust 
L J 611 

Property held in trust ’ withm the meaning of Annexure B n the form set out 
m Schedule III of the Court Fees Act IS properly hell in trust by the testator and 
not property as to which the tesutor has created a trust 6 Pat L J 41 1 -Pat 
L T 603 

APPENDIX A. 

ASSAM ACT III OF 1 932 
THE ASSAM COURT-FEES (AMENDMENT) ACT. 1 S 32 - 
Published in the Assam Qazbttb of the 37TH April 193a 
An Act to amtnd the Court fees Act 1870 
Whereas it is necessary to amend the Court fees Act, 1870, in its applica 
tion to Assam in the manner hereinafter appearing , 

It IS hereby enacted as follows — 

I (1) The Act may be called the Assm 
Short title extent and com Court fees (Amendment) Act, iPj* 
mencemcnt 




It extends to the whole of Assam 
It shall come into force on the ist May, 1932 

2 In section 7 of the Court f“es Act, 1870* 

Amendment of section 7 (hereinaUet referred to as the principal Act)— 

in sub clause (a) of clause v for the word ‘ten” the word ‘‘twenty” shall 
be substituted 

3 For clause ti of section to of the pnn 
cipal Act, the following clause shall be sute 


Amendment of section 10 


liiuted, namely — 

‘ It In such case— 

(n) the suit shall be stayed until the additional fee is paid and if the 
additional fee is not paid within such time as the court shall fix, 
the suit shall be dismiss^ , and whether the additional fee is or 
IS not paid, 

(£) the court may, if it is of opinion that the estimation has been grossly 
insufficient, further order that the expenses of the commission or 
such portion thereof as the court may think reasonable, be paid 
by the party tn fault to the Goxemment and the order so made 
shall have the force and efliect of a decree passed by th® court * 


VII of 187a 
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APPENDIX B 

BENGAL ACT NO. IV OF 1922. 

THE BENGAL COURT-FEES (aMENDMENt) ACT 1 922- 
[PttMtshed tn iht Calmtta Gmtte, Exiraordinaty of the 
2gth March, ig22 ] 


An act to amend the Court fees Act, 1870, and the 
Presidency Small Cause Courts Act, 188^. with 
reference to the scale of court fees 
In Bengal 

Whereas It IS necessary to revise the scale of court fees for Beng^. hy 
amendment of the Court fees Act, 1870,* and the Presidency Small cause 
Courts Act, 1882 t in their application to Bengal, in the manner, heren 
appearing • 

It la hereby enacted as folloiTs — 

, I his act may be called the Bengal 
Court fia^Amendmeni) Act. i 9 a 2 

(2) It extends to the whole of Bengal 
fs) It shall come into force on the first day of April. i 922 . 

a The Court fees Act, 1870.* as amended by subsequent legislation 

and the Presidency Small Cause Court Act, 
\pphcnion of \ct 1882, f as amended by subsequent legislation 

shall be amended in their application to Bengal, in the manner hereinafter 
provided 

Amsndinenl of section iS of „ 3 1 " '8 “J ‘'■e Court fees Act, 

Act Vll of 1870 1870,* for the words ’ a fee of eight annas the 

words ' a fee of one rupee shall be substituted 
4 Item vm in section 1 9 of the same Act for the wo’ds “one thousand 
rupees ’ the words “two thousand rupees ’ shall be 
substituted 

5 For Article r in the first schedule to 
the same Act the following shall be substituted 
namely — 


Amendment of section 19 


I riaint.wnlten 
staiemcnt. plead 
mg a sei off or 
countcr-cUitn or 
memorandum of 
appeil (not other : 
wise provided for 
in this Aci) Or of 
cross-objection pre-1 
sertcd to any 
Civil or Revenue 
Court except those 
mentioccd in sec 
non i. 


\Vhen the amount of \alue 
of the subject mailer m 
dispute does not exceed 
seventy five rupees, for 
every five rupees or part 
thereof of sudi amountt 
[in] value, and 


Sit annas 


* Vllof 1S70 + Wof igS; 

1 5 ff— should be read •‘or*— clerical error 
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X PUmt, etc — contA, when <uch amount or value evcceds seventy Eight annas 
five rupees for every five rupees or part 
thereof in excess of seventy five rupees, up 
to one hundred rupees, 

and 

when such amount or value exceeds one hund One rupee ten 
red rupees for e\cry ten ripecs or part annas 
thereof in excess of one hundred rupees up 
to one hundred and fifty rupees 

and 

when such amount or value exceeds one hund One rupee 
red and fifty rupees for every ten rupees or two annas 
part (hereof up to one thousand rnpees 

and 

when such amount or value exceeds one thous Seven rupees, 
and rupees for every one hundred rupees eight annas 
or part thereof m excess of one thousand 
rupees, up to seven thousand five hundred 
rupees 

and 

when such amount or value exceeds seven Fifteen rupees 
thousand five hundred rupees for every 
two hundred and fifty rupees or part there 
of in excess of seven thousand and five 
hundred rupees, up to ten thousand rupees, 

and 

when such amount or value exceeds len thous Twenty two 
and rupees for every five hundred rupees rupees eight 
or rare thereof , in excess of ten thousand annas 
rupees up to twenty thousand rupees 

and 

when such amount or value exceeds twenty Thirty rupees 
thousand rupees for every one thousand 
rupees, or part theieof m excess of twenty 
thousand rupees up to fifty thousand rupees 

and 


when such amount or value exceeds fifi> tl ous Thirt) sexen 
and rupees forexery five thousand rupees rupees ei^l t 
or part thereof, m excess of fifty thousand annas 
rupees 

Prov ded that the maximum fee leviable on a 
pliint or memorandum of appeal shall be 
ten thousand rupees ' 


Amendment of Schedule I, 
Article 6 


6 In the third column in Article 6 in same 
schedule to the same Act — 


(a) for the words “Four anna« *' oppo<ite chuxe fnl m the second column 
the words ' Six annas” shall be suls ituied , and 

(J) for the words ' Eight annas ' opposite the first item m clause (i) m 
the second column the words Twelve annas shall be substituted 
and for the words ' One rupee * opposite the second item m that 
clause, the words ‘ One rupee eight annas shall be substituted. 

C C. H Vol 1 —174 
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7. For ihc cntni^ nbONt U>i. proMso m U»c s cond column, and for 
. , ^01,1 inttK^mthc i\ntd column m Article it ^ 

, ‘ ‘ MmcscUaaUto&camc Act, *c foUomns sWI 

’ ‘ be substituted, namely *— 


‘When the amount or viluc of the pro* 
peri> m respect of which the gt-itii 
of prohate or letters is made exceeds 
two thousand rupees bui does not 
exceed ten thousand rupees 
and 

when such amount orwlue exceeds ten 
thousand rupees but docs not exceed 
fifi> thousand rupees for the ponton 
of such amount or value which is in 
excess of ten thousand rupees 
and 

when such amount Or \xlue exceeds fifty 
thousand rupees but does not exceed 
\ UVh of rupees for the portion of 
such xmount or xxlue which is in 
excess of fifty thousand rupees 
and 

when such ntnount or value exceeds a 
UVh of rupees for the portion of such 
amount or salue which is in excess 
of a laVh of rupees 


Two per centum on such amount cf 
saltie 


Tliree Mr centum on such amount 
or same 


Tour per centum on such amount 
value 


Five pcf centum on such amount of 
value 


8 Foi the entTj in the eecond column in Article i > 
be substituted, mmelf — 


When the amount or value of anv d^ht x«o pee centum on such amount or value 

.n“.he”'cS£' ^3- Er,'u;rht”o”r teu'^S 

trhich the certificate is extended 


under section 8 of the Acr'exce^s 

one thousand rupees but does not 


exceed ten ihousand rupees 


under section JO of the Act 


and 


vhen such amoum or value exceed* ten 
thousand rupees, but does 
exceed fifiy ihousand rupee*, mr «>« 
portion of such amount or value wh ch 
is in excess often ihousand rupees 


Three per centum on such amount or 
value and four and a half per centum 
ox the amauninr %a*iue ol an> debt 
or sccutiiy to which the certificate is 
extended under section to of the Act 


and 


when such amount or value exceeds fifty 
thousand rupees, but does not exceed 
a. laUi ot rupees, the poriion of 
such amount or value which is m 
excess of fifty thousand rupees, 

and 


Four per centum on such amount or 
‘value and six per centum on the 
amount or value of any debt or 
security to which the certificate is 
extended under section ro of the Act 


when such amount or value exceeds a 
fvhh of rupees, for the portion of 
such nmoutit or value which is in 
excees of a lakh of rupees 


Five per centum on such amount or 
value and seven and a half per centum 
On the amount or value oi any debt 
or security to which the certificate fc 
extended under seaion lo of the 
Act* 
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9 . Fot the tabu at latea^C ad vai»r«m fees Uviablc an tbf* icvitvtiitioa ot 
suits at the end of the same schedule to the same 
Act, the table set forth m the schedule to this 
Act shall be substituted. 


Amendment of table of 
rates of aa atorem fees 


Amendment of Schedule II, I®* Article i in the second schedule to the 
Article 1, cla ises (<j) (i) and same Act — 

(f) 

{a ) in clause (a) after words “Municipal Commissioner’' in the third entry 
m the second column the words “or member of a District Board” 
shall be inserted ; 

(i) for the words “One anna , opposite clause («) m the second column, 
the words “Two 'iniias ’ shall be substituted , 

(»0 for words “Eight annas opposite clause {b) in the second column, 
the followings shall be sutetituted namely — 

“In the case of a complaint or charge of an offence presented to a criminal 
court one rupee, and in other cases twelve annas" and 

(ni) for the words ' One rupee,” opposite clause (r) in the second column, 
the words “One rupee, eight annas shall be subs ituted 


11 For clause (<f) m the second column in Article 1 in the same s bedule 
j . ^ e 1. j 1 I. to the Same Act and for the entries opposite that 
* clause in the third column thereof, the following 
Article I Clause d) substituted namely - 


“(<f) (») When presented to the High 
Court under section 1150! the 
Code of Civil Procedure, i 9 oS* 
for revision of an order — 


(fl) when the value of the suit Five rupees 
to which the order relates 
does not exceed Rs 1,000 


(i) when the value of the suit ... len rupees 
exceeds Rs l,ooo 


(ii) When presented to the High Two rupees ” 
Court otherwise than under 
that section 


Amendment of Schedule U 
Artvile to 


18 In the third column in Arlicte 10 lli» 
same schedule to the same Act, — 


(r) for the words “Eight annas,’ opposite clause (c) in thf ^ 
column, the words “one rupee” shall be substituted and 

(9) for the words "one rupee,” opposite clause (^) in the 8 *-nr-' •' f , 
the words ‘ One rupee eight annas” shall be substitg ' 


Amendment of Schedule U 
Article 11 


12 For Article If in t*.' »«i.. 
to the same Act the following s ,1 • , t _ „ ^ 

namely : — “ ■'*" 


Act V of 1908 
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II Memorandum I 
of appeal when { 
ihe appeal u not 1 
from a decree or) 
an order having ] 
the force of a | 
decree and ispre 1 

scnicd— ' 1 


I 


(j)(») to inv texenue Cou't or E\c tight annas 
cuuve Ofiicer other than the 
High Court or Chief Controlling 
Revenue or rxecuti'e Auihoruj 

in an> Cixil Court other than a One nipce. 
iligh Court 

{i) to a Chief Controlling Executive Two rupees 
cr Revenue Authoiit> 

(<) 10 a High Court . . Five rupees 


14 Abo\e ihe words ' Five rupees '* where they occur in the third columm 

, , , , ,, oppositL Articles u and 13 in the same schedule 

Amendment of Schedule 11 jq ,|,e same Act, the words “ 1 en rupees" shall be 

insetted opposite Article la and the bracket 
between Articles la and 13 in the second column shall be omitted 

15 (0 Ibe words ‘ Ten rup'^s ’ in the thud column opposite Article i 7 

e 1 j . .. m the same schedule to ihe same Act, and the 

Schedule 11 bracket opposite that article m the second column 

' in the same schedule shall be omitted 


(a) In the third column in the said article-- 

(n) opposite entries i, u, tv and VI, the words “Fiiieen rupees’ shall be 
inserted . and 

(d) opposite entries lu and v, the words "Twenty rupees” shall be 
inserted 


Amendment of section 71 of 
Act XV of 1882 


16 . In Section 71 of the Presidency Small 
Cause Courts Act, ibSs.— 


(0 m clause (1) for the words "Eve hundred rupees” the words "fifty 
rupees’ shall be substituted 

(3) after clause (o) the following shall be inserted, namely 

‘•(6) when the amount or value of the subject matter exceeds fifty 
rupees, but does not exceed five hundred rupees— the sum of 
SIX rupees four annas and three annas in the rupee on the excess 
of such amount or value over fity rupees 

(3) clause (i) shall be renumbered as clause (c) and m that clause 
as renumbered for the words ‘ sixty two rupees eight 
annas ' the words "ninety rupees ten annas" shall be substituted, 
and after the words "one anna" the words "six pies” shall be 
inserted 


17 . Nothing in this Act shall apply to any probate, letters of administra 
E«mp„o„ Ot cenam p™ ■" '“PKt ot wh.ch the fee 

bates kiiets ofadmmuirauon 1°' ‘he time being in force 

and certificaice has been paid prior to the commencement of 

this Act, but which have not isssued 
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THE SCHEDULE 

TABLE OF RATES OF AD VALOSEAf FEES LEVIABLE ON 
THE INSTITUTION OF SUITS. 


section 9 of the Bengal Court fees (Amendment) Acti i923 ] 


When the 



When the 




amount or 
value of the 

But does 


amount or 
value of the 

But does not 
exceeds — 

Proner fee 

subject matter not exceed— 

Proper Fee 

subject matter 



exceeds— 


exceed — 




Rs 

Rs 

Rs A 

Rs 

Rs 

Rs 

A 


5 

0 9 

340 

350 

39 

6 

5 

to 

0 12 

350 

360 

40 

8 

lo 

15 

t 2 

360 

370 

41 

to 

*5 

20 

I a 

370 

380 

42 

12 

so 

25 

I 14 

380 

390 

43 

14 

*5 

30 

2 4 

390 

400 

45 

0 

3o 

35 

3 10 

400 

4>0 

46 

2 

35 

40 

•3 ? 

410 

420 

47 

4 

40 

45 

3 6 

420 

430 

48 

6 

45 

Sa 

3 « 

430 

440 

49 

8 

SO 

55 

* 1 

440 

450 

SO 

10 

|5 

6q 

4 8 

450 

460 

51 

12 

00 

65 

65 

4 14 

460 

470 

52 

14 

70 

S 4 

470 

480 

54 

0 

70 

V 

5 

480 

490 

55 

2 


80 

6 2 

490 

$00 

56 

4 

Zo 

85 

6 to 

Soo 

Slo 

57 

6 

85 

90 

7 2 

510 

520 

58 

8 

90 

95 

7 10 

520 

530 

59 

10 

95 

too 

8 2 

530 

540 

60 

12 

too 

no 

9 *2 

540 

550 

61 

*4 

110 

120 

11 6 

550 

560 

63 

0 

izo 

130 

13 0 

560 

570 

64 

2 

130 

140 

14 10 

570 

580 

65 

4 


fSo 

Id 4 

580 

590 

66 

0 

150 

160 

18 0 

590 

600 

67 

8 

160 

170 

19 2 

Aoo 

610 

68 

10 

170 

180 

30 4 

61a 

620 

69 


i8o 

190 

21 6 

620 

630 

70 

14 

190 

300 

22 8 

630 

640 

72 

0 

300 

210 

23 10 

640 

6jO 

73 

2 

210 

220 

34 IS 

640 

660 

74 

4 

320 

230 

25 14 


670 

75 

6 

230 

240 

37 0 

670 

6S0 

76 

8 

340 

350 

28 2 

680 

690 

77 

10 

250 

360 

39 4 

690 

700 

78 

12 

260 

270 

30 6 

700 

710 

79 

14 

270 

380 

31 8 

710 

720 

8t 

0 

s8o 

290 

33 10 

720 

730 

8: 

2 

290 

300 

33 »2 

730 

740 

?3 

4 

300 

3I0 

34 14 

740 

750 

84 

6 

310 

320 

36 0 

750 

760 

!5 


320 

330 

37 ® 

760 

770 

86 


330 

340 

38 4 

770 

780 
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‘ij Memorandum I 
of appcnl when 
the appeal is not ( 
from a decree orj 
an order having] 
the force of a j 
decree and ispre 1 

semed— | 

I 


(<i) (/) to an\ revenue Cou't or Exe- Light annas 
cuttve Officer other than the 
High Court or Chief Controlling 
Revenue or E'cecuiive Authority 

{«) to an> Civil Court other than a One rupee 
High Court 

(^) to a Chief Controlling Executive Two rupees 
Cr Revenue Authorii) 

(f) to a High Court . . Five rupees 


14 Abo>e the words ' Five rupees ’* where they occur in the thtrd coltnnni 
^ , , , ,, opposite Articles is and 13 in the same schedule 
Schedule II words “ 1 en rupees’* shall be 

" insetted opposite Article ta and the bracket 

between Articles is and 13 in the second column shall be omitted 


15 (1) Ihe words ‘ Ten rupees * in the third column opposite Article 17 

C-.1 .It. in the same schedule to the same Act, and the 

Article J7 Schedule 11 bfacKct opposite that article m the second column 

tn the same schedule shall be omitted 


(e) In the third column in the said article— 

(fl) opposite entries i, tt, IV and VI, the words “Filteen rupees’’ shall be 
inserted , and 

{b) opposite entries 111 and v. the words "Twenty rupees” shall be 
inserted. 


Amendment of section 7i of 
Act XV of 1883 


16 . In section 71 of the Presidency Small 
Cause Courts Act, itsS*,— 


(1) in clause ('i) for the words "five hundred rupees” the words "fifty 
rupees’ shall be substituted 

(a) after clause (a) the following shall be inserted, namely — 

"(i) when the amount or value of the subject matter exceeds fifty 
rupees but does not exceed five hundred rupees— the sum of 
six rupees four annas and three annas in the rupee on the excess 
of such amount or value over fuy rupees 

(3) clause (i) shall be renumbered as clause (c) and in that clause 
as renumbered for the words ‘sixty two rupees eight 
annas ’ the words “ninety rupees ten annas” shall be substituted, 
and after the words ‘ one anna” the words "six pies" shall be 
inserted 


17 . Nothing in Ibis Act shall apply to any probate, letters of administra 
TTv/rnniinn nf “*■ Certificate JH tespect of which the fee 

bates Utters of adminJstratmn Payable under the law for the time being in force 
and certificates has been paid prior to the commencement of 

this Act, but which have not isssued 
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THE SCHEDULE. 

TABLE OF RATES OF ADFAIORISMFE^S LEVIABLE ON 

THE INSTITUTION OF SUITS. 

[iVc section 9 of the Bengal CourtTees (Amendment) Act, 1922 .] 

When the When the ^ 

amount or amount or 

%alueoftbe But does value of the Proper fee. 

subject matter not exceed — Proper Fee subject*matter 
exceeds— exceed — 


Rs 

Rs 


5 

3 

10 

10 

«5 

»5 

so 

so 

*5 

2S 

30 

30 

35 

35 

40 

40 

45 

45 

50 

50 

55 

55 

6c 

60 

65 

65 

70 

70 

75 

75 

80 

80 

85 

85 

90 

90 

95 

95 

100 

loo 

no 

no 

120 

120 

130 

130 

140 

140 

ISO 

150 

160 

160 

170 

170 

180 

180 

190 

190 

200 

200 

210 

220 

230 

230 

240 

240 

250 

250 

260 

260 

270 

270 

280 

280 

290 

290 

300 

300 

310 

310 

320 

sso 

330 

330 

340 


Rs A Rs 


0 9 

340 

Q 12 

350 

1 2 

360 

1 8 

370 

« M 

380 

3 4 

390 

2 10 

400 

3 0 

410 

3 6 

420 

3 13 

430 

4 3 

440 

4 8 

450 

4 14 

460 

S 4 

470 

S 10 

480 

6 2 

490 

6 10 

500 

7 3 

5to 

7 10 

530 

5 3 

530 

9 13 

540 

ll 6 

550 

13 0 

560 

14 10 

570 

16 

S8o 

18 0 

590 

19 3 

600 

20 4 

610 

21 6 

620 

23 8 

630 

33 lO 

640 

24 13 

650 

35 »4 

Mo 

27 0 

670 

28 2 

680 

39 4 

690 

30 6 

700 

31 8 

710 

33 to 

730 

33 »3 

730 

34 14 

740 

36 0 

750 

' 

760 

38 

770 


Rs 

Rs 

A 

350 

39 

6 

360 

40 

8 

370 

4« 

10 

380 

42 

IS 

390 

43 

14 

400 

45 

0 

4'0 

46 

3 

420 

47 

4 

430 

48 

6 

440 

49 

8 

450 

50 

10 

460 

51 

IS 

470 

53 

14 

480 

54 

0 

490 

55 

3 

500 

56 

4 

Sio 

57 

6 

530 

58 

8 

530 

59 

10 

540 

60 

IS 

550 

61 

14 

560 

63 

0 

570 

64 

3 

580 

65 

4 

590 

66 

6 

600 

67 

8 

610 

68 

lo 

620 

69 

IS 

630 

7o 

u 

640 

72 


6;o 

73 


660 

670 

680 

74 

75 
7' 

i. 

i 

690 

77 


700 

n • 


710 



720 

'l i 


730 



740 



750 



76o 



770 




> . 
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When the 


amount or 
value of the 
subject matter 
exceeds — 


Dut does not 
exceed— 


Proper fee 


\Vhtn the But does not 
*1010001 or exceed— 
value of the 
subject matter 
exceeds— 


Proper fee 


Rs 

Rs 

Rs 

A 

Rs 

Rs 

Rs 

As 

780 

790 

88 

14 

4300 

4 too 

367 

8 

790 

8oq 

90 

0 

4 400 

4 500 

375 

0 

800 

810 

9 * 


4 eoo 

4 600 

3 «" 

8 

810 

S 0 

95 

4 

4630 

4700 

390 

0 

820 

830 

93 

6 

4700 

4 800 

397 

8 

830 

84a 

94 

8 

4 600 

4900 

40 $ 

0 

840 

850 

95 

10 

490U 

$ 000 

412 

8 

8so 

800 

96 

f* 

Sooo 

5 100 

420 

0 

860 

870 

97 

14 

5 too 

5 200 

427 


870 

880 

99 


5 ‘»oo 

5 300 

43 $ 

0 

880 

890 

too 

2 

s 300 

5 400 

442 

8 

8go 

900 

lot 

4 

5^00 

5 500 

450 

0 

90Q 

910 

to 

6 

5 $00 

5 600 

4 S 7 


gio 

020 

lOj 

8 

5 600 

5 700 

465 

0 

9 -*o 

930 

tot 

to 

$700 

5 Soo 

47 


930 

940 

10$ 

t* 

5800 

5 900 

480 

0 

940 

950 

106 

14 

$900 

6000 

487 

8 

9,0 

960 

loS 

0 

6000 

6 too 

495 

0 

900 

970 

too 

2 

6 too 

6200 

502 

8 

970 

980 

ito 

4 

6209 

6 300 

Sio 

0 

980 

990 

tii 

6 

6390 

6 409 

S17 

8 

990 

1 OOO 

tl2 

8 

6400 

6 500 

525 

0 


1 OOQ 

t loO 

120 

0 

6 500 

6 600 

53“ 

8 

I too 

1 2oO 

127 

8 

6600 

6 700 

540 

0 

1 200 

I 300 

>3$ 

0 

6700 

6 800 

547 

8 

1 300 

MoO 

142 

S 

6800 

6 900 


0 

I 400 

1 Soo 

150 

0 

6 goo 

7 ooo 

562 

8 

r 60^ 

1 600 

1S7 

8 

7000 

7 100 

570 

0 

1 000 

t 7oo 

16$ 


7 100 

7 200 

577 

8 

I 700 

I 800 

1 800 

.72 

8 

7200 

7300 

S85 

0 


I goo 

180 

9 

7 300 

7400 

59 

8 

I 900 

2 000 

.87 

8 

7 400 

7 Soo 

600 


2 000 

2 too 

*95 

0 

7 500 

7750 

615 

Q 

2 lOo 

2 200 

302 

8 

7750 

8 ooo 

630 

Q 

2 200 

2 300 

"•lO 

0 

8 000 

8250 

^45 


2^00 

2 400 

217 

8 

8 2}0 

8 Soo 

660 

Q 

2 400 

2 $00 

2 5 

0 

8 ;oo 

8750 

675 

0 

2 500 

3 600 

232 

8 

8750 

9000. 

690 

0 

2 600 

2 7oo 

*»4o 

9 

9000 

9-50 

705 

0 

2 700 

2 800 

2 8dO 

247 

8 

9250 

9 500 

720 

0 


”* goo 

255 

0 

9500 

9750 

735 

0 

2 900 

3000 

262 

8 

9 750 

10 OOo 

750 

0 

3 0 0 

3 100 

270 

0 

10000 

10 $00 

772 

8 

3 lOo 

3200 

277 

8 

10 $00 

11 ooo 

795 

0 

3 200 

3300 

285 

0 

11 UOQ 

11 500 

817 

8 

3 300 

3400 

29* 

8 

11 $09 

12 ooo 

840 

0 

1,400 

3 500 

300 

0 

!•» 000 

12 500 

S62 

8 

3 500 

3 600 

307 

8 

12 $00 

13 OOO 

88 $ 

0 

3 600 

3700 

315 

0 

13 OOO 

13 Soo 

907 

8 

3 7oo 

3 800 

322 

8 

13 500 

14 ooo 

930 

0 

3 800 

3900 

330 

0 

14 OOQ 

14 soo 

9St 

8 

3900 

4 000 

337 

8 

14 $09 

15 ooo 

975 

0 

4000 

4 too 

34$ 

0 

15009 

IS 500 

997 

8 

4 loo 

4200 

352 

8 

15 $09 

j 6 ooo 

I 020 

0 

4200 

4300 

360 

0 

| 6^>90 

16,500 

1042 

8 
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^\^lcn the 
amount or 
salueofihe 

But does not 

Proper fee 

When the 
amount or 
value of the 

But does not 

Proper 

fee 

subject matter 
exceeds— 

Rs 

j 6,500 

exceed— 

Rs 

17,000 

Rs 

I 065 

A 

0 

subject matter 
exceeds— 

Rs 

47 ooo 

exceeds — 

Rs 

48 ooo 

3,040 

0 

17,000 

17.500 

1.087 

8 

48,000 

49 ooo 

2 070 

0 

17.S00 

18 ooo 

1,110 

0 

49 ooo 

50,000 

2,100 

0 

!8 000 

18 500 

1**32 

8 

50,000 

55 ooo 

3 137 

8 

18 500 

19000 

M55 

0 

55 ooo 

60 ooo 

2 175 

0 

19,000 

19 500 

I 177 

8 

60 ooo 

65 ooo 

2212 

8 

*9.S”o 

20 OOO 

> 300 

0 

65 ooo 

70 ooo 

2.250 

3,287 

0 

20,000 

3t,O0O 

1,330 

0 

70 ooo 

75,000 

8 

21,000 

22,000 

j 260 

0 

75 ooo 

80,000 

85 ooo 

332s 

0 

22,000 

23 OOO 

t,29o 

0 

80,000 

-’,362 

8 

23 Ooo 

24,000 

1 3*0 

0 

85,000 

90,000 

2 400 

0 

2A 000 

■’5 ooo 

*.350 

0 

90000 

95 ooo 

2437 

8 

25 000 

'•6000 

1,380 

0 

95 ooo 

1,00000 

1 oS ooo 

2.475 

0 

36000 

37*000 

I 4to 

0 

1,00000 

2 512 

S 

27 000 

%8 ooo 

1 4*0 

0 

1,05,000 

1 10 ooo 

2 550 

0 

38 000 

29000 

1 470 

0 

l.ioooo 

1,15000 

2,587 

S 

29000 

30000 

t 500 

0 

1,15 ooo 

I 30 OOO 

2 635 

0 

30,000 

31,000 

‘.530 

0 

1 ,20 ooo 

1,35 ooo 

3 662 

8 

3f,ooo 

33 floo 

1 $60 

0 

I 25000 

1 30 ooo 

2 700 

0 

3«ooo 

33 ooo 

t 590 

0 

1 30000 

1 35 ooo 

2 737 

8 

33 000 

34000 

I 6 -’o 

Q 

1 3 jOoo 

1 40000 

2 77S 

0 

34 000 

35 ooo 

I 650 

0 

t 40 000 

j 45000 

3,8 IS 

3 850 

8 

35000 

36000 

t 680 

0 

1 45000 

1 50 ooo 

0 

3^000 

37,000 

I 7'0 

0 

t 50,000 

1,5$ ooo 

9887 

8 

37 000 

38 ooo 

t,740 

0 

1,55000 

1 60,000 

1,65 ooo 

2 9*5 

0 

36 OOo 

39 ooo 

1 770 

0 

1,600 0 

2,962 

8 

39 ooo 

40,000 

1 800 

0 

165000 

I 70,000 

3 ooo 

n 

40000 

4t ooo 

1 830 

0 

170000 

1 75000 

3037 

8 

4i ooo 

43,000 

1 860 

0 

1 75 ooo 

1,80,000 

I 8; ooo 

307s 

0 

42 ooo 

43 ooo 

I 890 

0 

1,80 ooo 

I 85 ooo 

3 112 

8 

43000 

44 ooo 

I 970 

0 

I 90 000 

3.150 

0 

44 ooo 

45 ooo 

*.950 

0 

I 90 ooo 

1,95,000 

3 187 

8 

45 ooo 

46000 

I 980 

0 

1,95 ooo 

3 DO ooo 

3.225 

0 

46,000 

47 ooo 

2 010 

0 

2 00,000 

2 05 ooo 

3362 

8 


and the fee increases at the rite of thirty seven rupees eight annas for every 
five thousand rupees or part thereofRup to a maximum fee of ten thousand rupees, 
for example — 


Rs 

Rs 

A 

3 00 ooo 

4,012 

8 

4 00 ooo 

4.762 


5 00,000 

5*51= 


6 00 ooo 

6,362 

8 

7 00 ooo 

7012 


8 ooooo 

7.763 


900,000 

8512 


10,00,000 

9262 

8 

1 1 00 ooo 

ID ooo 

f 
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APPENDIX C. 

THE BIHAR AND ORISSA COURT-FEES 
(amendment) ACT. 1922 
B a O act no II OF 1922 
Passed by the Legislative Cousctt or tkb Governor of 

BiltAR AND Or1*:SA 

\Tke aitcni of Ou Govimor General^ to tits Act wai fubUthtd tn tht 
Bihftr and Orjssa Gazette Extraordinary of tic 
ant August, i^ta ] 


An Aet to amend the Court fees Act sSjo 

Whereas »t js expedient to amend the Conti ftes Act, ^670, in its 
application to ihe Province of Bihar and Oriisi m the manner heremfter 
appearing , 


Short title extent and com 
mencement 


It IS hereby enacted as follows — 

!♦ (t) Thu act may be called the 

Bthar and Orissa Court fees ( Aciendment ) 
Act, 1933 

(a) It extends to th* whole of Bihat and Onssa including Santhal 
Pataanas 

C3) It shall come into force on the twenty fourth day of August, 
1933. 

2 In paragraph 3 of section 4 of the Court fees Act, 1870 as amended 

K . , by subsequent legislation and hereinafter called 

Amsndmeni of Mci.on < ptincpol Act for the t.ord "two" shall be 

substituted the word “one’ 

3 In clause (al of section 7 (v) of the principal Act for the word 

j - _ “ten” shall be substituted the word "twenty” 

n mem of sect on 7 and in clause (fil of the said section for the 

word “five shall be substituted the word ‘ ten *' 


4 In section 17 of the principal Act, after Ihe words “of appeal’’ in 

both places where they occur the words "or 
Amendment of section i? of cross objection' shill be inserted 

5 In section 18 of the principal Act, for the words "a fee of eight annas" 
the words "a fee of twelve annas" shall be 
substituled 


Aroendmem of section 18 


6 In Item of s'^ction t 9 of the principal Act, for 
. , , , tbouiand rupees' the words 

Amerdment of section 19 rupees’* shall be substituted 


‘‘two thousand 


7 (r) In Article 1 of Schedule I of the principal Act for the entry in 

Amendment of Anicle i of the first column the following entry shall be 
Schedule I substituted namely — 

"i Plaint, written statement, pleading a setoff or counterclaim or 
memorandum of appeal or of cross objection not otherwise provided for in 
this Act, presented to any Civil or Revenue Court except those mentioned m 
section 3" 
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i3ys 

(a) For the “proper fees’ set out in the third column of the said Sche 
dule I and shown opposite Article I in Schedule A of this Act, the “proper 
fees’* shown against them in the second column of the said Schedule A shall 
be substituted 


( 3 ) The proviso in Article I of the said Schedule 1 shall be omitted. 

8 For the “proper fees” set out m Schedule 1 of the principal Act for 
Amendment nf Arlides 6 ^ AtUclee 6 7 . 8 and 9 and shown in Schedule 
8 and 9 of Schedule I A ot this Act, the “proper fees” shown against 

them in the second column of the said Schedule 
A shall be substituted 


9 For the entries above the proviso m the second column, and for the 


Amendment of Article ii of 
Schedule I 


entries in the third column, in Article it of 
Schedule I of the principal Act i the following 
shill be substituted, namely — 


**\Vhen the amount or value of ihe Two per centum 
property m respect of which the grant 
of probate or letters is made exceeds 
two thousand rupees, on such amount or 
value up to ten thousand rupees, 

and 

when such amount or value exceeds ten Three per cenium 

thousand rupees on the portion of such 

amount or value which is in excess of 

ten thousand rupees up to fifty thou 

sand rupees 

and 

when such amount or value exceeds fifty Four per centum 
thousand rupees o i the portion of 
such amount or value which is m excess 
of fifty thousand rupees up to one lakh 
of rupees, 

and 

when such amount or value exceeds a Five per centum * 
lakh of rupees on the portion of such 
amount or value which is in excess of 
one lakh of rupees 


10 For the entry m the second column of Article 12 of Schedule i of the 


Amendment of Artide 12 of 
Schedule x 


principal Act, and for the first paragraph in 
the third column of the said Article, the following 
shall be substituted namely — 


When the amount or value of any debt I Two per centum, and on the amount or 
or security specified in the certificate I valieof any debt or security to which 
under sections of the Act exceeds one I the certificate is extended under section 
thousand rupees on such amount or value lo of the Act three per centum 
up to ten thousand rupees, I 


and 

when such amount or value exceeds ten 
thousand rupees on the portion ol such 
amount or \alue nhich is m excess of 
ten thousand rupees up to fifty thousand 
rupees 

and 

when such amount or value exceeds fify 
thousand rupees, on the portion of such I 
amount or value wh ch is in excess of I 
fifty thousand rupees up to one lakh or | 
rupees, 


Three per cenium, and on the amount 
or value of any debt or security to which 
the certificate is extended under section 
lo of Act, four and a half per centum. 


Four per centum, and on the amount or 
value or any debt or security to which 
the certificate IS extended under section 
lo of the Act, SIX p»r centum 


C C H Vol. I— 17 ' 
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APPENDIX C. 

THE BIHAR AND ORISSA COURT-FEES 

(amendment) ACT. 1922 

B a O ACT NO II OF 1922- 

Passed by the l.Ectsi.\Tivs CoD’^cil oe ihe Governor o? 
Bihar and Orissa 

[Til ussenl ot iht Gtmnor General, to Ihs Act was pMtshd tn tit 
B\har and Ontin Gottile Extraordinary of the 
sisl Attgutt, 1913 ] 


Aft Act la amend the Court feet Act iSjo 

Wh'breas ii IS expedient to amend the Coviti fees A.ct, *37®* 
application to the Province of Bihar and Ofusa in the manner hetemUer 
appearing , 


Short title extent and com 
mencetnent 


It ts hereby enacted as follows — - 

1. (i) This act may be called the 

Bihar and Orissa Court fees ( ADiendment ) 
Act, T9** 

(3) It extends to the whole of Bihar and Onssa including Santbal 
Pateanae 

(S') \t shall come into force on the twenty fourth day of August, 
t9s*A 

3 In paragraph 3 of aection 4 of the Court fees Act, 1870, as amended 
a * , by subsequent legislation and hereinafter called 

Am=ndm.M<,fs.cM« * the piracipal Act, for iPe word "tw” shall be 

substituted the word “one” 

3 In clause (a) of section 7 (t»> of the principal Act, for the word 
. r - “ten” shall be substituted the word “twenty” 

Arotodmentolsrcon? 

word “five ’ shall be substituted the word “ten *• 


4 In section ij of the principal Act after the words “0/ appeal’’ jn 
, ^ , . , , , both places where they occur the words “or 

Amendment of section 17 of cros* objection” shall be inserted 


6 In section 18 of the principal Act, for the words "a fee of eight annas” 
Amendment of section 18 ^ 


6 

Amendment of section 19 


In Item {vtit) of section i9 of the principal Act, for the words “one 
thousand rupees' the words “two thousand 
rupees’* shall he substituted 


7 (0 It* Article i of Schedule I of the principal Act, for the entry in 

Amendment of Article 1 of the first column the following entry shall be 
Schedule I substituted namely — 

“i. Plaint, written statement, pleading a setoff or counterclaim or 
memorandum of appeal or of cross objection not otherwise provided for in 
this Act, presented to any Civil or Revenue Court except those mentioned m 
section 3’’. 
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(a) For the “proper fees’ set out in the third column of the said Sche- 
dule I and shown opposite Article I in Schedule A of this Act, the “proper 
fees” shown against them m the second column of the said Schedule A shall 
be substituted 


( 3 ) The proviso in Article I of the said Schedule 1 shall be omitted. 


8 For the “proper fees” 

Amendment of Articles 6 7, 

S and 9 of Schedule I 


set out in Schedule 1 of the principal Act for 
Articles 6 , 7 , 8 and 9 and shown in Schedule 
A of this Act, the “proper fees’* shown against 
them in the second column of the said Schedule 


A shall be substituted 


9 For the entries above the proviso m the second column and for the 


Amendment of Article iiof 
Schedule I 


entries m the third column, in Article ii of 
Schedule I of the principal Act 1 the following 
shall be substituted, namely — 


‘When the amount or ^-alue of the Two per centum 
properly m respect of which the grant 
of probate or letters is made exceeds 
two thousand rupees, on such amount or 
value up to ten thousand rupees, 
and 

when such amount or value exceeds ten Three per cenium 

thousand rupees on the portion of such 

amount or value which 1$ in excess of 

ten thousand rupees up to fifty thou 

sand rupees, 

and 

when such amount or value exceeds fifty hour per centum 
thousand rupees on the portion of 
such amount or value which is m excess 
of fifty thousand rupees up to one lakh 
of rupees, 

and 

when such amount or value exceeds a Five per cenium * 
lakh of rupees on the portion of such 
amount of value which is m excess of 
one lakh of rupees 


10 For the entry in the second column of Article 12 of Schedule i of the 


Amendment of Article 12 of 
Schedule l 


principal Act, and for the first paragraph in 
the third column of the said Article, the following 
shall be substituted namely — 


‘When the amount or value of any debt j Two per centum, and on the amount or 
or security specified m the certificate I value of any debt or security to which 
under section 8 of the Act exceeds one) the certificate is extended under section 
thousand rupees on such amount or value 10 of the Act, three per centum 
up to ten thousand rupees, 
and 

when such amount or value exceeds ten Three per centum, and on the amount 
thousand rupees on the portion of such or value of any debt orseenntyto which 
amount or value which is in excess of the certificate is extended under section 
ten thousand rupees up to fifty thousand 10 of Act, four and a half per centum, 
rupees 

and 

when such amount or value exceeds fiiy 
thousand rupees, on the portion of such 
amount or value which is in excess of 
fifty thousand rupees up to one lakh or 
rupees, 

C C H Vol. I — 175 


Tour per centum, and on the amount or 
ralueor any debt or security to which 
'* “Dder section 

10 of the Act, Six per centum 
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APPENDIX C. 

THE BIHAR AND ORISSA COURT-FEES 
(amendment) act. 1922 

B & O ACT NO II OF 1922 

PASSSO Vi THE LEGlSEMtVB Co'J’ICIL O? THE GOVERNOR OP 

Bihar and Ori<«sa 

\,Tht assenl of (fit Governor General^ to waj fuhhshtixn the 

Bihar and Ortsta Gazette Extraordinary of the 
7tst August, tgi2'\ 


An Aet to amend the Court jees Act 1870 

Whereas is expedient to amend the Coiitl fees Act, 1870, m *ts 
application to the Province of Bihar 'ind Orissi m the manner heteinfter 
appearing , 


It IS hereby enacted as follows -~ 

, 1 . fil This act may be called the 

m^enceiillnt Bihar and ^Orissa Court feei^ ( Aoiendment ) 

Act, 1932 

(») It extends to th“ whole of Bihar and Orissa including Santhal 
Patoanas 

( 3 ) It shall come into force on the twenty fourth day of August) 
tSaa. 

2 In paragraph 3 of section 4 of the Court fees Act. 1870 as amended 
.ra.a i by subsequent legislation and hereinafter called 

AaiendniMtaf section 4 the princip .1 Act tor the word "tiro" shall be 

substituted the word “one 


S In clause (al of section 7 (»> of the principal Act for the word 

An.c„a™»lotsccton7 "1'.'* “T"'.!” 

and in clause (o) of the said section for the 
word “five shall be substituted the word * ten ' 


4 In section 17 of the principal Act after the words ‘of appeal’’ in 

Amendaieat of reclioo ,7 'h! 


of cross objection’ shall be inserted 


5 In section i8 of the principal Act, for the words "a fee of eight annas” 
Amenameatotseclionia a ““ 


6 In Item (yttt) of section t 9 of the principal Act, for the words “one 
Amecd^en. of rcc.ioo 


7 (0 Article I of Schedule 1 of the principal Act for the entry in 

Amendment of Anicle i of the first column the following entry shall be 

Schedule I substituted namely 

“r Plaint written statement, pleading a set off or counter claim or 
memorandiini of appeal or of cross objection not otherwise provided for in 
this Act, presented to any Civil or Kevenue Court except those mentioned in 
section 3’’ 
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( 9 ) For Ihe “proper fees' set out in the third column of the said Sche 
dule I and shown opposite Article I in Schedule A of this Act, the “proper 
fees” shown against them m the second column of the said Schedule A shall 
be substituted 

( 3 ) The proviso in Article I of the said Schedule 1 shall be omitted. 


8 - For the “proper fees” set out in Schedule 1 of the principal Act for 
Amendmem of A,l,d« 6 7 , ’f f ® ■» Schedule 

8 and 9 of Schedule I A of this Act, the proper fees” shown against 


them m the second column of the said Schedule 
A shall be substituted 


9 For the entnes above the proviso in the second column, and for the 


Amendment of Article 1 1 of 
Schedule I 


entnes m the third column, m Article ii of 
Schedule I of the principal Act i the following 
shall be substituted, namely — 


* When the amount or value of the Two per centum 
property in respect of which the grant 
of probate or letters is made exceeds 
two thousand rupees, on such amount or 
value up to ten thousand rupees 

and 

when such amount or value exceeds ten Three per cenium 

thousand rupees on the portion of such 

amount or value which is m excess of 

tea thousand rupees up to fifty thou 

sand rupees, 

aud 

when such amount or value exceeds fifty Four per cenium 
thousand rupees on the portion of 
such amount or value wh ch is in excess 
of fifty thousand rupees up to one Ukh 
of rupees, 

and 

when such amount or value exceeds a Five per centum * 
lakh of rupees on the portion of such 
amount or value which is in excess of 
one lakh of rupees 


10 For the entry in the second column of Article 12 of Schedule i of the 

. . principal Act, and for the first paragraph in 

Schedule ^ column of the said Article, the following 

shall be substituted namely — 


When the amount or value of any debt I Two per centum, and on the amount or 
or security specified m the certificaie valieof any debt or security to which 
under sections of the Act exceeds one I the certificate is extended under section 
thousand rupees on such amount or value lo of the Act three per centum 
up to ten thousand rupees 
and 

when such amount or value exceeds ten Three per cenium, and on the amount 
thousand rupees, on the portion of such or \alue of any debt or security to which 
amount or value which is in excess of the certificate is extended under section 
ten thousand rupees up to fifty thousand lo of Act, four and a half per centum, 
rupees, 

and 

when such amount or value exceeds fify Four per cenium, and on the amount or 
thousand rupees, on the portion of such I valoe or any debt or secunty to vLch 
amount or value which is in excess of I the certificate is extended under section 
fifty thousand rupees up to one lakh or { loofihcAct, six per centum 
rupees, 


c c H voi. : 
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■xnJ FiiC per centuni, or mil on the 

when such amount or value etcee«ls n I mlueof my debt or secuni) to 
Hkh of rupees, on the portion of such ' the certilicatc is extended under seen® 
amount of value, which >s in excess of I lo of the Act seven and a half P*' 
one laVh of rupees I centum 


Amendment of table of rates 
*n Schedule i 

substituted 


11 For the table of rates of ad valorem 
anrjcxed to Schedule I of the pnncipal Act, th 
table setforth m Schedule B of this Act shall O'^ 


12 (i) In the first column of the said Schedule 11 and after the 

. .. ‘'memorandum of anoeil in Articles 5, ,J 


Amendment of Schedule u 


‘'memorandum of appcil in Articles 5, 
20 and 21 the TOrds ^‘or of cross objection’ 
be inserted 


sbai^ 


(2) For the ‘‘proper fees * set out in the said Schedule ll, and j 

Schedule C of this Act, the ' proper Acs * shown against Ihero rn the s 
second column of the said Scbeoule C shal Ibe substituted 


13 Nothing in this Act, shall apply to any probate, letters of administrahon 

Exemption of certain 
probates letters of adramt 
Stratton and cerfficates 

have not issued 


or certiticaie unacr me succession uenincaic 
fSSO in respect of which the fee payaWe 
the law for the Ume being in force has P"? 


the law for the time bein', 
prior to the commencement 


n lorce ■ t »i. 

of this Act, but which 


SCHEDULE A 

[S're sect ons ? {3) and 8 of the Bihar and Orissa Court fees 
(AttieDdmem) Act 19223 


Proper fees set out in Schedule I of the 

principal Act , 

Proper fess to be 
sustituted 


Twelve aanas 

' One rupee 


Five rupees ^ 

1 Seven rupees and ei^rht 
annas 


Ten rupees 

Fifteen rupees 

Article I 

Fifteen rupees 

Twenty two rupees and 
e ght annas 


Twenty rupees 

Thirty rupees 


Twenty five rupees 

Thirty seven rupees and 
eight annas 


Four annas 

Six annas 

Article 6 

E)£:bt annas 

Twelve annas 


One rupee 

One rupee and eight annas 
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Proper fees set out in Schedule I of the 
principal Act 

Proper fees to be 
substituted 


f 

Eight annas . . ... i 

Twelve annas 

Article 7 

... 

One rupee ... ... | 

One rupee and eight annas 


1 

Four rupees 

Six rupees 

Article 8 


The amount of the duty char- 
geable on the original. 

One and a half limes the 
amount of the duty 
chargeable on the ori- 
ginal 



Eight annas ... . . 

Twelve annas 

Article 9 


Eight annas 

Twelve annas 


SCHEDULE B. 

TABLE OF RATES OF ADVAWREM FEES LEVIABLE 
ON THE INSTITUTION OF SUITS 

[ Ste section si of the Bihar and Onssa Court-fees 
(Aroendment' Act, i9e2, ] 


When the 



When the 



amount or 



amount or 



value of the 

But does not 

Proper Fee 

value of the 

But does not 

Proper Ft 

subject matter 

exceed 


subject-matter 

exceed 


exceeds 



exceeds 



Rs 

Rs 

Rs A 

Rs 

Rs 

R5.A 


5 

0 6 

1 80 

190 

16 8 

5 

to 

0 12 

190 

200 

17 8 

10 

IS 

I z 

200 

210 

18 8 

IS 

20 

1 8 

310 

320 

19 8 

20 

25 

1 M 

220 

230 

20 8 

2S 

30 

2 4 

230 

240 

21 S 

30 

35 

2 JO 

240 

250 

32 8 

35 

40 

3 0 

250 

260 

23 8 

40 

45 

3 6 

260 

370 

34 8 

4 S 

50 

3 12 

270 

280 

35 8 

50 

55 

4 2 

28n 

290 

36 8 

55 

60 

4 8 

290 

300 

27 8 

60 

65 

4 14 

300 

310 

38 8 

6S 

70 

5 4 

310 

320 

39 8 

70 

75 

5 *0 

320 

330 

30 8 

75 

80 

6 0 

330 

340 

! 

80 

85 

6 6 

340 

350 

32 I 

85 

90 

6 12 

350 

360 

33 8 

90 

95 

7 2 

360 

370 

34 8 

95 

100 

7 8 

370 

3S0 

35 8 

100 

no 

8 8 

380 

390 

36 8 

no 

120 

9 8 

390 

400 

37 8 

120 

130 

10 8 

400 

410 

3S 8 

130 

140 

II 8 

410 

420 

39 8 

140 

ISO 

13 8 

420 

430 

40 8 

150 

160 

•3 1 

430 

440 

41 8 

)6o 

170 

14 8 

440 

4 «o 

42 8 

170 

iSo 

15 8 

450 

460 

43 8 


TH£ OOCRT IttS \CT. 


»394 


[Appendix C 


>iT-perc— --I.p-a 2 ic= the at=3=* 
wr*a «_ h 3-'0-~’ c' %a’_e cxee^ls a \i’ a~\ de'' c' s-ecu^' v to »h - 

laVh c*" r_'<*s, ei t’-e s h t^e c**** J a e is ex ea**^! cade' sect-'” 

aooaa* e, wh Jj is la excels to of t'-e ^ct, «exea-asi a*ha’f 

c-'ft lath c*" ruper* ^ 21 . 


\’a*cd'”ea cf tab’e cF rates 
la Subed-’e l 

«abs*t*T:‘ed. 


II Fo'th* lab’e c^ralii c" cJ f'^ 

aaraiM to S:di^a!-* I the p^i'^^pal Act. 
taM-* « acnh in Sci:*dal« B cf th*a Act shall 


12 ( 1 ) In th-' fitt colatrn of tb* ss-d SJs*^iale na"-daP^ th^ wo** 

An..d-.=. ., 

be ins"tsd 

(2) For t!i= "p-OKi f-es" s-t ojt m th= aid ScWJ- II. and sjoira a 
Sch-dole C ol this -Kt. ih- ‘-p-op- f -ts" nS^hS- then n the aid 

S“coad colama of the said Sch'^al' C shal Ibe «a5st2tt:'ed. 

IS Nothi*^ in tins \ct, shall appty to anr pnjba'a, I'n'ars of adrain-sttabon 

^ , , or certi£ea.s end" the SacTfisS'On CemScate Act, 

txeiaptloa 01 ceruia 
probates, letters of admni 
«tnnoa and cen ficates 


hare not us3*d 


or certi£c3,s end" the Ssccesfon CemScate Act, 
l*?S9 in re!jy*ct of wb-ch ih* fe* payaiJ’* und^ 
th® law fo' Ih® cs:® t^iag m fo*oe ha. been paid 
pno* to th® comra^n'h.ta®***’ c' Ac% b-t wmen 


SCHEDULE A 

[Su «es„dss 7 0) a-*d 8 of ih® B*tar aad Orssa Ccar f®« 
(A'attcd'asat) Ac, 192a.] 


F rop®f f*<» »•* cot 1 ® SJ’edole I of ite 
pri apal Acc 

Proper fea ro be 

f 

Twelre aenas 

One rupee 


Fits rupees 

Seven rupees aad e*gh* 
annas 


Tea rapees ,,, 

Fif een rupees. 

Aftjcl* i 

Fifteen rupees 

Twen y-two rupees and 
e gbt annas. 


Twen y repees 

Thirty rupees 


Twenty fire rupees 

Thirty seven rupees and 
eight annas. 

[ 

Fojr annas 

Sixasna». 

Article 6 n 

Eight annas . 

Twehe annas. 

t 

. One rupee . . 

One rtipee and eight annas. 
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Proper fees set out in Schedule I of the 
pnnctpal Act. 

Proper fees to be 
substituted 



Eight annas . ... 1 

Twelve annas 


Article 7 


One rupee ... ... ' 

1 One rupee and eight annas 



Four rupees 

SiK rupees 


Article 8 

1 

The amount of the duty char- 
geable on (he ongmal. 

One and a half times 
amount of the 
chargeable on the 
gmal 

the 

duly 

on- 


i 

Eight annas . , . . 

Twelve annas 


Article 9 


ETght annas . . — . 

Twelve annas 



SCHEDULE B. 

TABLE OF RATES OF ADVALORBM FEES LEVIABLE 
ON THE INSTITUTION OF SUITS 

I Stt section 1 1 of the Bihar and Onssa Court lees 
(AtnendmenO Act, 1922. ] 


When the 



When the 



amount or 



amount or 


Proper F 

value of the 

But does not 

Proper Fee 

value of the 

But does not 

subject matter 

exceed 


subject-matter 

exceed 

exceeds 



exceeds 



Rs 

Rs 

Rs A 

Rs 

Rs 

Rs.a 


5 

0 6 

180 

190 

16 8 

5 

10 

0 t2 

190 

200 

17 8 

10 

15 

I 2 

200 

3(0 

18 8 

15 

30 

I 8 

210 

320 

19 8 

20 

25 

« «4 

220 

230 

20 8 

25 

30 

2 4 

230 

240 

21 8 

30 

35 

2 lO 

240 

250 

22 8 

3 S 

40 

3 0 

2 So 

260 

23 8 

40 

45 

3 6 

2^ 

270 

24 8 

45 

50 

3 12 

270 

380 

25 8 

SO 

55 

4 2 

280 

290 

26 8 

ss 

60 

4 8 

290 

300 

27 8 

6a 

65 

4 14 

300 

310 

28 8 

65 

70 

5 4 

310 

320 

29 8 

70 

75 

5 »o 

320 

330 

30 8 

75 

80 

6 0 

330 

340 

31 8 

So 

85 

6 6 

340 

350 

32 8 

85 

90 

6 12 

350 

360 

33 1 

90 

95 

7 2 

360 

370 

34 1 

95 

100 

7 8 

370 

380 

35 8 

|O0 

no 

8 8 

380 

390 

36 8 

110 

120 

9 8 

390 

400 

37 1 

120 

130 

to S 

400 

410 

3S 8 

130 

140 

II 8 

410 

420 

39 1 

140 

150 

12 8 

420 

430 

40 8 

150 

160 

13 8 

430 

440 

41 8 

160 

170 

14 8 

440 

450 

42 8 

170 

180 

15 8 

450 

460 

43 8 
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When ihe 
amount or , 
value of Ihe not 

subject matter c’^ceed 
exceeds 


When the 
amount or 

Proper fee value of tie But does not Proper Fee 
subject matter exceed 
exceeds 


Rs Rs Rs A Rs Rs Rs A 


4bo 

470 

1 44 

8 

470 

480 

' 45 

8 

480 

490 

46 

8 

490 

500 

47 

8 

500 

Sio 

48 

8 

Sio 

$10 

49 

8 

S20 

530 

SO 

8 

530 

540 

5* 

8 

540 

550 

5* 

8 

550 

560 

S3 

8 

560 

570 

54 

8 

570 

380 

55 

8 

580 

590 

$6 

8 

590 

600 

57 

8 

600 

610 

58 

8 

610 

620 

59 

8 

620 

630 

60 

8 

630 

640 

61 

8 

640 

650 

62 

8 

630 

660 

63 

8 

660 

670 

64 

8 

670 

680 

65 

8 

63o 

690 

66 

8 

690 

700 

67 

8 

700 

710 

68 

8 

710 

720 

6g 

8 

730 

730 

70 

8 

730 

740 

71 

8 

740 

750 

72 

8 

750 

760 

73 

8 

760 

770 

74 

8 

770 

780 

75 

8 

780 

790 

76 

8 

790 

800 

77 

8 

Soo 

810 

78 

8 

8x0 

82a 

79 

8 

S20 

830 

80 

8 

830 

840 

81 

8 

840 

850 

82 

S 

850 

860 

83 

8 

860 

870 

84 

8 

870 

880 

85 

8 

88a 

89a 

86 

8 

890 

900 

87 

8 

900 

910 

88 

8 

910 

gzo 

89 

S 

920 

930 

90 

8 

930 

940 

91 

8 

940 

950 

92 

8 

950 

960 

93 

8 

960 

970 

94 

8 

970 

980 

95 

8 

980 

990 

96 

8 

990 

1 000 

97 

8 

[ 000 

I too 

105 

0 


I 100 

I 200 

1I2 

8 

I 200 

r 300 

120 

0 

I 300 

I 40a 

127 

S 

1 400 

i 500 

135 

0 

I 500 

I 600 

142 

8 

I 600 

I 700 

150 

0 

1,700 

I 800 

157 

8 

I €00 

1 900 

165 

0 

1 900 

2000 

172 


2000 

2 too 

lEo 

0 

2 too 

•» 200 

iS7 

8 

1 200 

2300 

19s 

0 

-•SOO 

2 400 

20’’ 

8 

2 400 

2 500 

210 

0 

2 500 

<* 600 

217 

8 

2^0 

2 700 

*5 

0 

3700 

2 800 

'’32 

8 

2 800 

2 900 

240 

0 

2900 

3 000 

247 

8 

3000 

3 100 

255 

0 

3 loo 

3 200 

203 

8 

3 200 

3300 

270 

0 

3300 

3400 

277 

8 

3400 

3 SOO 

285 

0 

3 500 

3600 

292 

8 

3600 

3700 

300 

0 

3700 

3800 

307 

8 

3 800 

3 900 

315 

0 

3 900 

4 000 

322 

8 

4000 

4 100 

330 


4 TOO 

4200 

337 

8 


4 300 4300 345 o 

4 300 4 40Q 352 8 

4 400 4 Soo 360 o 


4 Soo 

4 600 

367 

8 

4 600 

4 700 

375 

0 

4700 

4 800 

382 

8 

4 800 

4900 

390 

0 

4 900 

5 000 

397 

8 

5 000 

5 250 

41'* 

8 

5250 

5 500 

427 

8 

5 Soo 

5750 

442 

3 

S7So 

6 000 

457 

8 

6000 

6350 

472 

8 

6250 

6 500 

487 

8 

6 500 

6750 

502 

8 

6750 

7 000 

S17 

8 

i 000 

7250 

532 

8 

7250 

7 500 

547 

8 

7 500 

7750 

562 

8 

7750 

8 000 

577 

I 

8000 

8350 

592 

8 

8250 

8 500 

607 

8 

8 500 

8750 

622 

8 

8750 

9000 

637 

8 
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\\’hen the 

amount or But does not Proper Fee 


value of the 

exceed 



subjea matter 




exceeds 




Rs 

Rs 

Rs A. 


9.000 


6r 

8 

9=50 

9500 

667 

8 

9.500 

9750 

6S' 

8 

9750 

10 000 

697 

8 

10 000 

to Soo 

7-0 

0 

10 500 

11 000 

741 

8 

11 000 

It 500 

-6, 

0 

It, 500 

000 

7S7 

8 

fooo 

1" 500 

810 

0 

I”* soo 

13000 

83 

8 

i3x>oo 

13500 

859 

0 

13500 

14 000 

877 

S 

14,000 

14 500 

900 

0 

M 500 

15 009 

T' 

8 

■ 5000 

tj 500 

94 > 

0 

IS 500 

16 090 

'/I 

8 

16,009 

t6 500 

/) 

0 

>6500 

17000 


8 

17009 

17 soo 

« 3 > 

0 

17500 

18 000 

1 0)7 

8 

8000 

18 500 

1 080 

0 

;oo 

19000 

t 102 

8 


19 500 

t t2S 

0 


20 000 

» 147 

8 


21 000 

1 177 

8 


22 000 

I 207 

8 


93 WO 

I ’37 

8 


24 000 

1267 

8 


25 000 

I ?97 

8 


26000 

1327 

8 


27000 

U 57 

8 


28 000 

1387 

8 


•’9000 

MI 7 

8 

0 

30 000 

M 47 

8 

0 

3 000 

M 77 

8 


34000 

I 507 

8 

•>00 

36 000 

I 537 

8 


38 000 

I 567 

8 


and the fee increases at the rate of th ti 
thousand rupees or part thereof for 
subject matter exceeds 


\\hcn the 
amount or 

%alaeofthe But does not Proper Fee 


subject matter 
exceeds 

exceed 



Rs 

Rs 

Rs 

A 

38000 

40 000 

» 597 

8 

40000 

4 ’ 000 

1 627 

8 

4 ’ 000 

44 000 

16)7 

8 

44 000 

46000 

I 687 

8 

46000 

48000 

1 717 

S 

46 000 

50000 

1747 

8 

50000 

5) 000 

I 78s 

0 

55 000 

60 000 

I 8-'2 

8 

60000 

6y 000 

I 860 

0 

6^ 000 

70 ooo 

f 897 

8 

70 000 

75 000 

f 93 > 

0 

7>ooo 

So 000 

197 ’ 

8 

80000 

8) ooo 

’010 

0 

85 000 

90000 

’047 

8 

90000 

) ooo 

085 

0 

9 ) 000 

1 )0 ooo 


K 

1 0 0 V 

1 

1 

0 

1 0, 000 

5 

7 

8 

0 0 

0 

3 ) 

0 

1 1 ) 00 

1 0 no 

7 

8 

1 0000 

I 5 ooo 

310 

0 

1 ■»5 000 

i 30900 

2 317 

8 

1 30000 

i 3) ooo 

’ 38 > 

0 

1 3j 000 

I 40 090 

2 4’2 

8 

1 40 000 

1450W 

’ 460 

0 

1 45000 

1 50 ooo 

2,497 

8 

I 50000 


2 535 

0 

I 55000 


2 572 

8 

I 60000 

t 

2610 

0 

1 65 000 

\ 

647 

8 

I 70 000 

1 

Q 

I 75 ooo 

I b 


8 

I 80 000 

1 85000 

1 90 000 

1 95 000 

2 00 000 

• 3 

1 

>9 

2 00 

2 05 ooo 


0 


|f seven rupees eigl i mnas 
example wl en the amount 


300 000 

4 00 000 

5 00000 

6 00 000 

7 00 000 


3 660 o 8 00 000 
4 > 4 lo o 900000 
5 160 o 1000000 
5910 o IIOOOOO 
6660 o 
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WTien the 
•amount or 

Dot docs not 

Proper Fee. 

When the 
amount or 




value of the 
ubject-matter 
exceeds 

exceed. 

value of the 
subject-mattei 
exceeds. 

But does not 
exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. A. 

Rs. 

Rs. 

Rs. 

A. 

9.000 

9.*50 

652 8 

38,000 

40.000 

1,597 

8 

9250 

9.S0Q 

667 8 

40,000 

42,000 

1,627 

8 

9,500 

9.7S0 

682 S 

42,000 

44.000 

i.fi57 

S 

9.750 

10.000 

697 8 

44,000 

46.000 

1,687 

8 

10,000 

10,50a 

720 0 

46,000 

48,000 

1,717 

8 

10,500 

11,000 

742 8 

48,000 

50,000 

1.747 

8 

11,000 

11,500 

765 0 

50,000 

55.000 

1,785 

0 

ti,Soo 

12,000 

787 8 

55,000 

60,000 

1,822 

8 

12,000 

12.500 

810 0 

60,000 

65,000 

1,860 

1,897 

0 

12,500 

13,000 

832 8 

65,000 

70,000 

8 

13 000 

13,500 

855 0 

70,000 

75,000 

I.93S 

0 

*3.500 

14,000 

877 8 

75,000 

80,000 

1.972 

8 

14,000 

14.500 

900 0 

80.000 

85,000 

2,010 

0 

14.500 

I 5,003 

922 8 

85,000 

90,000 

2.047 

8 

15.000 

15.500 

945 ° 

90.000 

95,000 

2,085 

0 

15.500 

16,000 

967 8 

95.000 

1,00,000 

2,122 

S 

16,000 

16,500 

990 2 

1,00,000 

1,05,000 

z,t6o 

0 

16,500 

17.000 

1,012 8 

1,05.000 

1,10,090 

3,197 

8 

17,000 

17.500 

1.035 2 

i_io,ooo 

1,15.000 

3.335 

0 

17.500 

18,000 

1.057 8 

1,15,000 

1,20,000 

3 273 

8 

18,000 

18.500 

1.080 0 

1.20.000 

1.25.000 

1,25,000 

3,310 

0 

18,500 

19,000 

1,102 8 

1,30,000 

3.347 

8 

19,000 

19.500 

1.125 0 

1,30,000 

1,35.000 

3.385 

0 

19,500 

20,000 

i.«47 8 

1,35 

1,40,000 

3,432 

8 

20,000 

21,000 

I.I77 1 

1,40,000 

I.45.000 

3,460 

0 

2ip00 

22.000 

1,707 8 

145,000 

1,50.000 

S.497 

8 

22,000 

23,000 

1.237 8 

1,50,000 

1.55.000 

2,535 

0 

23,000 

24,000 

1,267 8 

1,55,000 

1,60,000 

2,573 

8 

24,000 

25,000 

1,297 8 

1,60,000 

1,65,000 

3,610 

0 

25,000 

26,000 

1,3*7 8 

1,65,000 

1,70,000 

2.647 

8 

26,000 

27,000 

U57 8 

1,70,000 

1.75,000 . 

2.685 

0 

27,000 

28,000 

1.387 8 

1.75,000 

1,80,000 

2.733 

8 

28,000 

29,000 

1,417 8 

1,80,000 

1,85,000 

2,760 

0 

29,000 

30,000 

M47 8 

1,85,000 

1,90,000 

2,797 

8 

30,000 

32,000 

M77 8 

1,90,000 

1,95,000 

2.835 

0 

32,000 

34,000 

1,507 8 

1,95,000 

2.00,000 

3.873 

8 

34,000 

36,000 

36,000 

38,o'io 

1.537 8 

1,567 8 

2,00,000 

2,05,000 

3,910 

0 


and the fee increases at the rate of thirty-seven rupees eight annas for every five 
thousand rupees or part thereof, for example, when the amount or value of the 
subject-matter exceeds. 


3.00. 000 

4.00. 000 

5 . 00 . 000 
6,00 000 
7,00,000 


3.660 o 
4.410 o 
5.160 o 
5,910 o 

6.660 o 


8 , 00,000 

9,00 000 

10.00. 000 

1 1 .00. 000 


7.4 to o 
8,160 0 
8,910 o 
9,660 o 


' crcar fissi jc 


Apzsnii-i C. 


i^x.z- f' 

r( U' 

s-S <ct-!:ar 


ssucnzz cr 


F— »‘cr fit wx::- cf l-c Zg- tj « rcc F— r«r Ff 


i~3 

il* 


€« 

6ro 

6-3 

6j3 

6^3 

6^ 

650 

e-B 

6v.o 


790 

Soa 

Sio 

?=o 

Ejo 

MB 

S 30 

lio 

870 

ESo 

E90 

900 

9tB 

9-0 

933 

940 

950 

960 

S -0 

5 So 

990 

ipoo 



Rj ■»- 

Fi 

P-j 

4“3 

XX 2 

r f »* 

1.5-0 

4*C 

4- 2 


'»r c 

•4/0 

4' 2 

tjCC 


-cr 

x" ' 

tucc 

r»— - 

SIB 

42 2 

r - »• 

rdcc 

3*3 

49 2 

I 6ro 

t^ca 


3" 2 

r,roT 

r^GO 

'X2 

sr 2 

1.203 

1,050 

"-3 

*2 2 

ICCC 

2/"Cr' 

to 

"■* 2 

2/353 

5;Tri" 

"“e 

4 £ 

2^3f" 

5;2ccr 

»2o 

- £ 

2.3=0 

r.^-o 

SiC 

6 C 

'j=o 

2X00 

600 

2 

»,4=C 

5,-'C 

6’3 

» ? 

2 -CC 

5''cc 

620 

-? 2 


5 **C 

6jO 

60 ? 

*.“36 


643 

6( 2 

S4<5B 


€ 3 

63 £ 

SGCO 

3,sce 

663 

63 ! 

r.*cc 

Vco 

6“o 

44 £ 

3.1-0 

3.505 

d’o 

6, 2 

3— -0 

3^so 

690 

66 2 

".3"o 

5^03 

700 

67 t 

3-*'>3 

3 -50 

7*0 

62 8 

3. 50 

j6co 

7"3 

69 8 

3630 

5JOO 

730 

“o s 

37co 

:j?bo 

746 

71 i 

3v5oo 

39«» 

" a 

72 £ 

*900 

4 CCO 


"to 

"TO 

"£o 

-90 

SCO 

Sio 

8-0 

■^30 

S o 
563 
S70 
SSo 
S90 
900 
910 

9"0 

93a 

94= 

9jO 

560 

9 “o 

SSo 

9?o 

t/MO 

I.IOO 


Si t 
I2 % 
S3 £ 
£4 £ 

S3 S 
£6 8 
£7 E 
££ 8 
£9 S 

90 s 

91 s 

95 8 

93 8 

94 8 
93 8 
56 S 

97 8 

IO3 o 


4^0 

<,100 

i;rco 

•*030 

4 / 4=0 

4,«cO 

4 , 6 cO 

4.~0O 

4 .£oo 

4900 

Ono 

B 

"sSOO 

“7^ 

6jxq 

6^50 

6 300 

Aooo 

7 '00 


4,T0O 

4-330 
4U-0 
4 00 
4 Coo 
4 70B 
4.SCO 
4900 
Cxcc 


'w'O 

6,cco 


6,300 

6,- o 

7 jooo 


Sir £ 

55 e 

s:s 2 

£43 O 

Hr s 

S I 

S7B 0 

3>- S 


35=0 

357 

34* 


3C= £ 

i£ I 

si 

- 1 
427 f 

SOS S 
5*7 8 
532 f 

■>*7 S 
e52 8 
«77 * 
552 8 
607 S 
6=2 8 
637 8 
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When the 
amount or 

But docs not 

Proper Fee. 

When the 
amount or 




lvalue of the 
subject-matter 
exceeds 

exceed. 

value of the 
subject-mattei 
exceeds. 

But does not 
exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. A. 

Rs. 

Rs. 

Rs. 

A. 

9,000 

9,250 

652 8 

38.000 

40.000 

1.597 

8 

9250 

9,500 

667 8 

40,000 

42,000 

1,627 

8 

9,500 

9.750 

682 8 

42,000 

44,000 

1.657 

8 

9.750 

10,000 

697 8 

44,000 

46,000 

1.687 

8 

10,000 

10.500 

720 0 

46,000 

48,000 

i,7i7 

8 

10,500 

11,000 

742 8 

48,000 

50,000 

1.747 

8 

11,000 

11,500 

765 0 

50.000 

55.000 

1.78S 

0 

11,500 

13,000 

787 8 

55.000 

60,000 

1,822 

8 

13,000 

12.500 

810 0 

^.000 

65,000 

1,860 

0 

12,500 

13,000 

832 8 

65,000 

70,000 

1,897 

8 

13 000 

>3.500 

855 0 

70^100 

75,000 

1.935 

0 

*3.500 

14,000 

877 8 

75.000 

80,000 

1.972 

8 

14,000 

14.500 

900 0 

80,000 

85,000 

2.010 

0 

>4.500 

15,000 

922 8 

$5,000 

90,000 

2,047 

8 

15,000 

>5.500 

945 0 

90.000 

95,000 

2,085 

0 

>5.500 

16.000 

16,509 

967 8 

95,000 

1,00,000 

2)122 

8 

16,000 

990 0 

1,00,000 

1,05,000 

3, 160 

0 

16,500 

17.000 

l,Ol3 8 

i.o5/)oo 

1,10,000 

3,197 

8 

17,000 

17.500 

1,03s 0 

1.10,000 

1.15.000 

2.33s 

0 

17.500 

18,000 

1,057 8 

1,15,000 

1,30,000 

2 372 

8 

18,000 

18,500 

1,080 0 

140,000 

145,000 

2.310 

0 

18.500 

19,000 

1.103 8 

1,25,000 

1,30,000 

2,347 

8 

19,000 

19.500 

1.135 0 

1,30.000 

1,35.000 

2,38s 

0 

19,500 

20,000 

>,147 8 

1.35 000 

1,40,000 

3433 

8 

20,000 

21,000 

1,177 8 

1.40,000 

1.45,000 

2,460 

0 

21,000 

23,000 

1,307 8 

M 5.000 

1,50,000 

3.497 

8 

23,000 

23,000 

1.237 8 

1,50,000 

1,55,000 

*,S3S 

0 

23.000 

24,000 

1,267 8 

1,55.000 

1,60,000 

2.S72 

8 

24.000 

25,000 

1,397 8 

1,00,000 

1,65,000 

3,6 to 

0 

35,000 

26,000 

1,327 8 

1,65,000 

1,70,000 

2,647 

8 

26,000 

27,030 

1.357 8 

1,70,000 

1,75,000 

2.685 

0 

27,000 

28,000 

1357 8 

t.75.000 

1.80.000 

1.85.000 

2.722 

8 

28,000 

39,000 

1.417 8 

1,80,000 

2,760 

0 

29,000 

30,000 

>447 8 

1,85,000 

1,90,000 

2,797 

8 

30,000 

32,000 

1.477 8 

1,90,000 

1.95,000 

2.835 

0 

32,000 

34,000 

>,507 8 

1.95.000 

3,00,000 

2.873 

8 

34.000 

36.000 

36,000 

38,0^0 

1.537 8 

1,567 8 

2,00,000 

2,05,000 

2,910 

0 


and the fee increases at the rate of tbirty*se>en rupees eight annas for every live 
thousand rupees or part thereof, for example, when the amount or value of the 
subject-matter exceeds 


3.00. 000 

4.00. 000 

5. 00. 000 
6,00 ooo 

7.00. 000 


3.660 o 8.00,000 

4410 o 9,00.000 

5,160 o 10.00,000 

5,910 o 11,00,000 

6.660 o 


7.410 o 
8,160 o 
S.gio o 
9,660 o 
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SCHEDULE C 


section la ( 4 ) of the Bibar and Orissa Court fees 
(Amendment) Act, 1022 ] 


Proper fees set out m Schedule I of the 
principal Act 

Proper fees to be 
substituted 

Article I 

. 

One anna 

Eight annas 

One rupee 

Two rupees 

Two annas 

Twelve annas 

One rupee and eight 
annas 

Three rupees 

Article I A 

Twelve annas in addition 
to any fee levied on the 
application under clause 
(<*) clause (i) or clause (d) 
of Article t of this Schedule 

One rupee in addition to 
any fee levied on the ap 
plication under clause (0) 
clause (J) or clause {d) of 
Artic e I of this Schedule 

ArVicVtt 10 

Eight ..rnas 

One rupee 

Two rupees 

One rupee 

Two rupees 

1 Three rupees 

Article 1 2 

Eight annas 

Two rupees 

1 One rupee 

1 Four rupees 

Article 12 

Art cle t 4 

Articles 17 i 8 and <9 
Articles 40 and 11 

Five rupees 

Five rupees 

Tea rupees 

Twenty rupees 

Ten rupees 

Ten rupees 

Fifteen rupees 

Thirty rupees 


APPENDIX D 

THE MADRAS COURT-FEES (AMENDMENT) 
ACT. 19EZ 


ACT V OF 1922. 

Paued ty the Legislative Counctl of the Gmtmoe of Madras 

»“ the SOth March 1921, and 
1922, and published ta Part 
IV of the Madras Gaeette, dated the 18th April 1922 

An Act to amend the Court Fees Act, 1870 


Whereas it is espedlent to mnena the Court Pees Act, ( 8 ?o, in its appli- 
cttion to the Presidency of Madras , It is hereby enacted as folloiss — 

1 (a) This Act ma' 


Short tide and apphcaiion CourTite« (^„enLen?f Act, 


be called the Madras 

■ees QAmendment) i 

(fij It extends to the whole ol the Presidency of Madras 

Interpretation Clause i 8 w ^ (1) In this Act ‘the Principal Act shall 

c mean ‘the Court Pees Act, 1870 
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(2) In this Act and in the principal Act, unless there is anything repugnant 
in the sub]i.ct or context, "iMemorandum of appeal shall include memorandum 
of cross-objection 

3 In the second paragraph of section 5 of the principal Act, the words 

, , , - ‘Registrar’ and ‘Chief Judge shall be substituted 

Co® J“dge’ res 

peclively 

4 In section 7 of the principal Act, the words “except suits for relief 

, , , under section 14 of the Religious Endowments 

Amendment of seel, on , Aa, i863, or under section 9i or seclion 92 of 
the Code of Civil Procedure, i93S,* shall be added between the words “men 
tioncd ’ and “shall ’ 

5 In section 7 (11) of the principal Act, after the words “shall be deemed 

. ... . . to be’ the words “in suits for maintenance, 

n section 7 (n) claimed to be payable for one year 

and in other suits” shall be added 

A.,,......,. 8 The following shall be added after the 

iion7(i\) ® words, “Memorandum of appeal’* in section 7, 

paragraph (iv) of the principal Act — 

“Provided that m suits coming under sub clause (c) in cases where the 
relief sought is with reference to any immovable jwoperty such valuation 
shall not be less than half ihe value of ihe immovable property calculated 
in the manner proMded for by paragraph (») of this section 

7 In section 7 of the principal Act between paragraph (iv) and 

(v) the following paragraph shall be added 

Addition to section 7 as (iv) A — 

'In a suit for cancellation of a decree for money or other property having 
a money value, or other document securing money or other properly having 
«uch value, according to the value of the subject matter of the suit, and such 
value shall be deemed to be— 

If the whole decree or other document is sought to be cancelled, the 
amount or the value of the property for which the decree was passed or the 
other document executed, 

if a part of the decree or other document IS sought to be cancelled, such 
part of the amount or value of the property,” 

8 In section 7 (r) of the principal Act — 

, , . ^ 10 (a) for the word “ten ’ the word “twenty” 

Amendment of section 7 (v) be substituted , 

in C^) for the word “five” the word “ten’’ shall be substituted , 
and after clause (d) the following proviso shall be substituted for the existing 


Act, 1887, for determining the value of land for the purposes of jurisdiction, 
the value so determined shall be deemed to be the value of the land for the 
purposes of this paragraph ’’ 

^ . 9 For the second paragraph of section 

Amendment of section ji rr of the principal Act the following paragraph 
shall be substituted — 


which have accrued 
of the suit if the 
s claimed, no fina 
actually paid 
ompnsed t 
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of ihe profits so ascertained is paid If the additional fee is not paid within 
such time as the Court shall fix, the claim for the excess shall be 
dismissed, unless the Court, for sufficient cause, extends the time for 
payment 

* Where a decree directs an enquiry as to mesne profits from the institu 
tuUon of the Euvt, and a final decree is passed in accordance with the result 
of "uch inquiry, the decree shall not be executed until such fee is paid as 

would ha\e been payable on the amount Claimed in execution if a separate 

suit had been instituted therefor ' 

. 3 , 10 to section 18 of the principal Act for 

Amendmern of section 18 ihe words "one rupee” 

shall be substituted 

. ^ ^ . . 11 For Schedules I and II of the pnn 

Amendment of Schedules I ^ j following Schedules shall be 

substituted — 


schedule 1 

Advahrem Ftei 


l^umber i P'OP" 


1 Plaint, or written Wlien the amount or value of the subject Eight annas 
statement pleading a matter m dispute does not exceed five 
set off or counter rupees 
claim or memoran 

dum of appeal (not When such amount or value exceeds five Nine annas 

otherwise provided rupees for every five rupees or part there 

for in ih s Act) pre of in excess of five rupees up to one hnndred 

sented to any Civil or rupees 

i^evenue Court except 

those mentioned in Whenisuch amount or value exceeds one One rupee two 
section 3 h mdred rupees for every ten rupees or annas 

part iU«eof »n vxcess ot one hundred 
rupees up to one tl ousand rupees 

When such amount or value exceeds one 
thousand rupees for every one hundred Seven rupees 
rupees or part thereof m excess or one eight annas 
VKUostjtiA Topwv up to hve ftiousand 
rupees 

When such amount or value exceeds five Fifteen rupees 
thousand rupees for every two hundred 
and ffty rupees or part thereof in excess 
offve thousand rupees up to ten thousand 
rupees 

When such amount or value exceeds ten Twenty two 
thousand rupees for every five hundred rupees e ght 
rupees or part thereof m excess of ten annas 
thousand rupees tp to twenty thousand 
rupees 

When such amount or value exceeds Thirty rupees 
twenty thousand rupees for every one 
’housand rupees or part thereof in excess 
of twenty thousand rupees up to thirty 
thousand nipes | 
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Number 


Proper fee 


When such amount or vilue exceeds Thirty rupees 
thirty thousand rupees for every two | 
thousand rupees, or part thereof in excess ' 
of ihirly thousand rupees up to fifty thou 
sand rupees 


2 Plaint or 'v men 
statement pJetding t 
setoff or counter 
claim presented lo 
Court outside the 
Presidency Tonn in 
any suit of the nature 
cognizable by Court 
of Small Causes when 
the amount or \alue 
of the subject matter 
does not exceed Rs 

SCO 

3 Pla nt in n suit for 
possession under (the 
Specific Relief Act 
lS77i Section 9) 


4 Application for 
review of judgment, if 
presented on or after 
the ninetieth day from 
the dale of the decree 

5 Application for 
review of judgment if 
presented before the 
ninetieth day Irom 
the date of the decree 


6 Copy or iransU 
lion of a judgment 
or order not being 
or having the force 
of a decree 


6A Copy of Iran 
sUtion of a judgment 
or order ol a Crimi 
nal Court 


When such amount or value exceeds 1 Thirty rupees 
fifty thousand rupees for every five 
thousand rupees or part thereof, in excess 
of fifty thousand rupees 1 

I When the amount or %aluc of the subject Six annas 
mailer m dispute does not exceed five 
( rupee" 

When such amount or value exceeds five Six annas 
rupees for every five rupees or part there 
I of, m excess of five rupees up to one 
1 hundred rupees 

1 When such amount or value exceeds one Twelve annas 
I hundred rupees lor every ten rupees or 
) pan thereof m excess of one hundred 
rupees up to five hundred rupees 


I An amount of 
I one half the 
I scale of fee 
I prescribed in 
I article j above 


The fee le 
viable on the 
plaint or mem 
orandum of 
appeal 


r When such judgment or order is passed 
by any Civil Court other than a High 
Court or by the presiding officer of 
any Revenue Court or office, or by 
any other Judicial or Executive 
I Authority — 

(u) If the amount or value of the subject 
matter is fifty or less than fifty rupees 

(^} If such amount or value exceeds fifty 
rupees 

When such judgment or order is passed 
by a Hign Court 


One half of the 
fee leviable on 
the plaint or 
Qiemoran d u m 
of appeal 


Six annas 

Twelic annas 

One rupee 
c ght annas 


Eight annas 
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Number 


Proper lec 


7 Copy of \ decree 
or order hiving the 
force of a decree 


When such decree or order ts made by 
my Civil Court other thin a Hir’ 
Court, or by any Revenue Court — 

(fl) If the nmount or lalue of the su . 

mitter of the suit wherein such dt ^e 

or Order is made is fifty or less than 
fifiy rupees 

(i) If such amount or value exceeds niiy 
i rupees . « 

I When such decree or order is made by 
High Court 


8 Copy of any do 
cument liable to 
stamp duty under the 
Indian Stamp Act, 
1899 when left by 
any party to a suit 
or proceeding in place 
of the original with 
drawn 

9 Copy of *\ny 
revenue or judicial 
proceeding or order 
not otherwise provi 
ded for by this Act, 
or copy of any ac 
count statement re 
port or the like, taVen 
out of my Civil or 
Criminal or Revenue 
Court or office or 
from the office of any 
chief officer charged 
with the executive 
administration of a 
division 

10 {Re^eaU<{ 6 y the 
Guardiant and IVatdt 
Act, iSgo VIII 0/ 
iSgo') 


frtJ When the stamp duty chargeable on 
' the onginil does not exceed eight 
atinas 


{&) In «ny other case 


For every throe hundred and sixty words 
Of fraction of three hundred ind sixty 


n Probate ot a 
will or letters of 
admin siralion wiih or 
without will annexed 


When the amount or value of the pro 
periym respect of which the grant of 
probate or letters is made exceeds 
one tbrxisand rupees but does not 
exceed five thousand rupees 


• Eight annas 


Ocio rupee 
Four rupees 


The amount 
of the duty 
chargeable on 
the original 

Eight annas 


Eight anms 


Two per cen 
lum on such 
amount or 
value 


When such amount or xalue exceeds five 
thousand rupees , 


Provided, that, when after the grant of a 
certificate under the Succession Certi 
ficate Act 1889 or under the Regula 
lion of the Bombay Code, No VIII of 
1837 in respect of any property inclu- 
ded in an estate, a grant of probate or 


Three per cen 
turn on such 
amouut or 
value 
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Number 


Proper fee 


letters of administration is made in 
respect of the same estate, the fee 
payable tn respect of the latter grant 
shall be reduced by (he amount of the 
fee paid in respect of the former 
grant 


l2 Certificaie un- 

When the amount or value of any debt 

Two pet cen 

der the Succession 

or security specified m the certificate 

turn on such 

Certificate Act. 

under section 8 of the Act does not 

amount or 

18S9 

exceed five thousand rupees 

value, and 

three per cen- 
tum on the 
amount or 

value of any 
debt or securi- 
ty to which 
the certificate 
i IS extended 

1 under section 
* to of the Act 


When such tmouni or value exceeds five 

Three per cen- 


thousand rupees 

tum on such 
amoaat or 

vpltti»*adfour 
•adAlMirper 
lllftltWOB the 
or 

Of My 

«Akli 

j 
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Number 


Proper fee 


7 Copy of n decree 
or order hiving ihe 
force of a decree 


When such decree or order is made by 
any Civil Court other than a Hi? 
Courti or by any Revenue Court- 
fa) If the amount nr value of the su » 
matter of the suit wherein such dfc .-e 
or order is made is fifty 
fifiy rupees , 

( 6 ) If such amount or value exceeds fifty- 

Whetfsuch decree or order is made by a 
j High Court 


8 Cop) of any do* 
cument liable to 
stamp-duty under the 
Indian Stamp Act, 
1899 when left hy 
any party to a suit 
or proceeding in place 
of the original with 
drawn 

9 Copy of any 
revenue or judicial 
proceeding or order 
not otherwise provi 
ded for by this Act. 
or copy of any ac 1 
count, statement re- 
port or the like, taken I 
out of any Civil or I 
Criminal or Revenue I 
Court or office, or 
from the office of any 
chief officer charged 
wiih the e-KCCutive 
adminiscntion of a 
division 

10 (,RtpeaUdby the 
Guardiam and ll^ardt 
Act, i8go Vtll of 
18^0) 


1) When the stamp duty -w! 

the original does pot exceed eight 


{i) In any other case 


For every three hundred 
or fraction of three 
words 


and sixty words 
hundred and sixty 


Eight annas 


One rupee 
Four rupees 


The amount 
of the duty 
chargeable on 
the original 

Eight annas 


Eight annis 


1 1 Probate of a 
will or letters of , 
admmistraiton with or 
without will annexed l 


When Ihe amount or value of the pro 
perty m respect of which the grant of 
probate or letters is made exceeds 
one thousand rupees, but does not 
exceed five thousand rupees 


Two per cen 
turn on such 
amount or 
value 


When such amount or value exceeds five 
thousand rupees , 


Provided, that, when after the grant of a 
certificate under the Succession Certi* 
ficate Act 1889, or under the Regula 
tion of the Boirtay Code, No VIII of 
i 8 s 7 in respect of any property inclu- 
ded m an estate, a grant of probate or 


Three per cen 
turn on such 
amount or 
value 


kppeddiz D] 


THE COURT FEES ACT 


1403 


Number 


Proper fee 

j 

12 Certificate un* 

letters of admiiiistratjnn is made in 
respect of (he same estate, the fee 
payable in respect of (he latter grant 
shall be reduced by the amount of the 
fee paid m respect of the former 
grant 

When the amount or value of any debt 


:r the Succession 

or security specified in the certificate 

turn on such 

ertificate Act, 

under section 8 of the Act does not 

amount or 

589 

exceed five thousand rupees 

value, and 

three per cen 
turn on the 
amount or 

value of any 
debt or securi- 
ty to which 
the certificate 
IS extended 
under section 


10 of the Act 


When su h amo>ni >r viluc ex eeds 
thousand rupees 


nve inree i: 


turn On such 
amount or 

value, and four 
and a half per 
centum on the 
amount or 

value of any 
debt or securi 
ly to which 
the certificate 
IS C'ctended 
under section 
10 of the Act 
Note (i),The 
amount of a 
debt r[.is its 
amount mclu 
ding interest, 
on the day on 
wAfcft ifie in- 
clusion of the 
ueht JO ,ije 

certificate is 
applied for. so 
far as such 
amount can be 
ascertained 
. fs) Whether or 
’ “Of any power 
( with respect to 
a security spe- 
/ f'Min^acer 
I has 

o«n conferred 
under the Act 
-vh„e 
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7 Copy of a decree I When such decree or order ts made by I 


or order hiving the 
force of a decree 


any Civil OMrt other than a Hir 
Court, or by any Revenue Court— j 
(rt) Tf the amount or lalue of the sl - 
matter of the suit wherein such dt wC 
or order is made is fifty or less than 
fifiy rupees . ,, 

(i) If such amount or value exceeds fiity 
rupees , . , , 

When such decree or order is made by 


8 Copy of any do (a) When the stamp duty chargeable on 
cument liable to the original does not exceed cig 
stamp duty under the annas 

Indian Stamp Act 
1899, when left by 

any party to a suit ( 6 ) In any other case 
or proceeding m place 
of the original with 

"'"copy of any For ovary thrae hondred anrt sijcty word! 

revenue or judicial or fraction of three hundred and si y 

proceeding or order words 

not otherwise provi 

ded for by this Act, 

or copy of any ae 

count, statement re 

port or the like taken 

out of any Civil or 

Criminal or Revenue 

Court or office or 

from the office of any 

chief officer charged 

with the executive 

administration of a 

division 

to {.RepeaUdby the 
Guardiant and Tyards 
Act rSpo VIII 0/ 
tSpo) 

11 Probate of a | When the amount or value of the pro 

WlU or hlteis of nenv .n rda<n|.rr of iK, araJ 


' The amount 
of the duty 
chargeable on 
the original 


admin siration with or . 
without will annexed 


petty in respect of which the grant of 
probate or letters is made exceeds 
one thousand rupees but does not 
exceed five thousand rupees 

When such amount or value exceeds five 
thousand rupees , 

Provided, that, when after the grant of a 
certificate under the Succession Certi 
ficate Act 1889, or under the Regula 
lion of the Boirlray Code No VIII of 
1837 in respect ofany property mclu 
ded m an estate a grant of probate or 


Two per cen 
turn on such 
amount or 
value 


Three per cen 
turn on such 
amount or 
value 
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MOS 


When the 

amount or But does not Proper Fee 
\*alae of the exceed 
subject matter 
exceeds 


V\hen the 

mount or But does not Proper Fee 
\aIueoft1e exceed 
subject matter 
exceeds 


Rs 

Rs 

Ks , 

11 

Rs 

Rs 

Rs 

A 

“ o 

"30 

25 

13 

770 

780 

87 

11 

230 

240 

26 

*5 

78a 

790 

88 

>3 

'’^0 

"ao 

'»8 

1 

790 

800 

89 

>5 

250 

60 

"9 

A 

80a 

Sio 

9t 

I 

■’60 

'• 0 

30 

5 

810 

8->o 

9 

3 

"70 



7 

8 0 

830 

93 

5 

2S0 

"90 

S' 

9 

830 

840 

94 

7 

"90 

jOO 

33 

1 

S40 

850 

95 

9 

300 

jtO 

>4 

13 

850 

860 

96 

11 

jJO 

3 0 


,a 

860 

870 

97 

>j 

3 0 

3aO 

37 

1 


880 

98 

>5 

3jO 

o4o 

3S 

3 

S80 

890 

100 

I 

340 

330 


5 

890 

900 

101 

3 

3«o 

330 

40 

7 

900 

910 

102 

5 

360 

370 

4« 

9 

9to 

9 0 

lOj 

7 

370 

380 

4 

1 

/ 0 


104 

9 

jSo 

390 

4o 


9aO 

940 

05 

II 

390 

400 

44 

, j 

)*o 

950 

106 

>3 

400 

410 

46 

1 

9>o 

960 

107 

>5 

4to 

420 

47 

3 

960 

970 

109 

1 

4"o 

430 

48 

5 

970 

980 

no 

3 

430 

440 

49 

7 

980 

990 

111 

5 

440 

4'0 

50 

9 

990 

t 000 

112 

7 

450 

460 

St 

it 

t 000 

1 too 

119 

>5 

460 

470 

52 

i3 

t too 

I 200 

J"7 

7 

470 

480 

S3 

t5 

1 00 

1 iOO 

«34 

>5 

480 

490 

55 

I 

r 300 

MOO 

242 

7 

490 

500 

56 

3 

5 

i 400 

I SOO 

>49 

>5 

500 

jio 

57 

I 500 

I 600 

>57 

7 

510 

520 

58 

7 

i ^0 

i 700 

164 

>5 

520 

530 

59 

9 

1 700 

! 800 

172 

7 

530 

a4o 

60 

ii 

1 800 

I 900 

>79 

I? 

540 

550 

61 

i3 

1 900 

2 OOO 

>87 

7 

550 

560 

6 

j5 

I 

••000 

•» too 

>94 

>5 

560 

570 

64 

•* too 

2 20O 

202 

7 

570 

580 

6$ 

3 

2 *00 

2 300 

09 

>5 

580 

590 

66 

$ 

•• 300 

2 400 

"I7 

7 

590 

600 

67 

7 

3400 

" 500 

224 

15 

600 

610 

68 

9 

3 SOO 

600 

23 

7 

610 

620 


xi 

3 600 

■' 700 

239 

>5 

620 

630 

70 

*3 

2 700 

*» 800 

247 

7 

630 

640 

71 

15 

1 

•« 800 

2 QOO 

2 54 

>5 

640 

650 

73 

2900 

3 000 

•>62 

7 

650 

660 

74 

3 

3000 

3 100 

•'69 

>5 

600 

670 

75 

5 

3 too 

3 "00 

"77 

7 

670 

68o 

76 

7 

3"oo 

3300 

284 

>5 

680 

690 

77 

9 

3-300 

3 400 

29- 

7 

690 

700 

78 

It 

3400 

3.500 

299 

»s 

700 

710 

79 

13 

3 SOO 

3,600 

307 

7 

710 

720 

80 

1 $ 

3 600 

3.700 

3>4 

>5 

720 

;3o 

8 

1 

3700 

3 800 

3 2 

7 

730 

740 

83 

3 

3800 

3900 

329 

>5 

740 

750 

84 

$ 

3900 

4000 

337 

7 

750 

760 

8$ 

7 

4000 

4 >00 

344 


760 

770 

86 

9 

4 100 

4 "OO 

35 

7 
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M* 4 - 


Number 


Certificate etc 
{concld) 


Proper fee 


I such a power 
I has been so 
con f e r r e d 
Whether the 
power IS for 
the receiving 
of interest or 
dividends on 
or for the ne* 
gotiation or 
transfer of 
security, or for 
both purposes, 
the vaJue of 
the security is 
us market 
value on the 
I day on which 
the inclusion 
of the security 
in the certi- 
ficate IS ap 
plied for, so 
far as such 
value ran be 
ascertained 


SCHEDULE I 


7 ai/e of RaUi of Ad valorem Fees let table 


(a) 

^Vhen the 
amount or 

On plaints 

etc, mentioned in Article r of that Schei 

When the 
amount or 

value of the But does not 
subject matter exceed 
exceeds 

Proper fee 

value of the 
subjcct-nvttter 
exceeds 

But does IK 
exceed 

Rs 

Rs 

R 

A 

Rs 

Rs 

o 

5 

0 

8 

80 

8S 

S 

10 

I 

I 

85 

90 

lo 

ts 


10 

90 

95 

^5 

2Ct 

2 

3 

9S 

too 

20 

*S 

2 

12 

100 

110 

2-S 

30 

3 

5 

no 

!20 

30 

35 • 

3 

14 

120 

130 

35 

40 

4 

7 

130 

140 

40 

45 

5 

0 

140 

ISO 

-ts 

50 

5 

9 

150 

160 

50 

15 

6 

z 

160 

170 

55 

60 

6 

II 

170 

180 

60 

65 

7 

4 

180 

190 

65 

70 

7 

*3 

190 

200 

70 

^5 

8 

6 

300 

210 

75 

80 

S 

15 

210 

220 


Proper Pee 


Rs A 
9 8 

lo I 

lO to 
tr 3 
12 5 
13 7 

U 9 

15 It 

16 13 

17 15 

19 I 

20 3 

21 5 

22 7 

23 9 

24 It 
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I40J 


N\hen the 




When the 




amount or 

But does not 

rtoper Fee 

imcunt or 

But docs not 

Proper Pee 

Tilje of the 

exceed. 



\xlue of the 

exceed 



Jfiyect matter 




subj'*ci miner 




exceed* 




exceeds 




Rs 

R*. 

Ri 

A 

Rs 

Rs 

Rs 

As 

50 

5 S 

4 

2 

350 

360 

19 

8 

5 S 

to 

4 

S 

36 o 

370 

20 

A 

to 

65 

4 

14 

370 

3S0 

3 t 

0 

65 

70 

S 

1 

3?0 

390 

31 

12 

“0 

75 

s 

to 

390 

300 

22 

8 

jS 

£0 

0 

0 

300 

310 

23 

4 

to 

65 

f. 

6 

310 

330 

24 

0 

^5 

90 

6 

13 

330 

330 

24 

12 

90 

OS 

7 

5 

3 jO 

340 

25 

8 

5 S 

too 

7 

h 

340 

350 

36 

4 

too 

no 

S 

4 

350 

j6o 

‘7 

0 

tto 

130 

9 

0 

360 

370 

27 

12 

»?0 

130 

9 

13 

370 

380 

s8 

8 

>30 

140 

io 

s 

380 

390 

29 

4 

140 

150 

It 

4 

390 

400 

“O 

0 

150 

160 

13 

0 

400 

4 «o 

30 

12 

lf«o 

170 

13 

13 

410 

430 

3 > 

8 

170 

lEo 

>3 


4 0 

4^0 

32 

4 

l&O 

>90 

U 

4 

4 J 0 

440 

33 

0 

>00 

300 

>5 

0 

440 

450 

33 

13 

300 

310 

tS 

13 

450 

460 

34 

8 

sio 

530 

16 

8 

460 

4?0 

3 S 

4 

330 

330 

17 

4 

470 

480 

36 

0 

330 

340 

18 

0 

480 

450 

36 

12 

S40 

350 

c8 

ts 

490 

goo 

37 

8 


SCHEDULE ]i 

Ftxtd r«et 

Number j 


Proper Fee 

j. Application 
petition 

or 1 

(it) Where presented to any officer of 
the Customs or Excise Department or 

One anna 



dealings , 




or when presented to any officer of land- 
revenue by any person holding tern 
porartly settled land under direct en- 
gagement with Government, and when 
the subject matter of the application or 

1 petumn relates exclusiiely to such 

engagement , 

T«o annas 



or when presented to any Municipal 

1 Commissioner under any Act for the 

L lime being rn force for the conservanc> 
or improvement of any place, if the 

1 application or petition rentes solely to 

1 such coQservao^ or improvement , 

One an 


I4d6 


THE COURT FEES ACT 


(Appendix 


When the 
amount or 

vilue of the But does not Proper Fee 
subject exceed 
matter 
exceeds 


When the 
amount or 

valu*ofthe But does not Proper Fee 
subject exceed 
matter 
exceeds 


Rs 

Rs 

Rs A 

4 200 

4 300 

359 15 

4300 

4 400 

367 7 

4 400 

4 500 

374 15 

4 500 

4 600 

382 7 

4600 

4700 

389 IS 

4700 

4 800 

397 7 

4 800 

4900 

404 15 

4 900 

5 ooo 

412 7 

5 000 

5 250 

427 7 

5350 

5 500 

442 7 

5 500 

5 750 

457 7 

5 750 

6 ooo 

47- 7 

6000 

6 50 

487 7 

6250 

6 500 

SO- 7 

6 500 

6750 

5'7 7 

6750 

7 ooo 

532 7 

7 000 

7 250 

547 7 

7250 

7 $00 

562 7 

7 500 

7 750 

577 7 

7 750 

8 ooo 

592 7 

8 000 

8250 

607 7 

8250 

8 500 

622 7 

8 500 

8 750 

637 7 

8750 

9 ooo 

652 7 

9 Ooo 

9250 

667 7 

9250 

9 500 

682 7 

9 Soo 

9750 

697 7 

9750 

10000 

712 7 

to Ooo 

10 500 

734 15 

«0 soo 

II ooo 

757 7 

1 1 Ooo 

n soo 

779 15 

n Soo 


8o2 7 

12 ooo 

12 $00 

824 15 

12 500 

13 ooo 

847 7 


Rs 

Rs 

Rs 

A 

13 ooo 

13500 

869 15 

13500 

14 ooo 

893 

7 

14000 

14500 

9J4 

15 

14 soo 

15 ooo 

937 

7 

15000 

15500 

959 

IS 

15500 

16000 

982 

7 

16000 

16 500 

1 OOi 

IS 

t6 500 

17 000 

1 027 

7 

17 ooo 

17 500 

1 049 

tS 

17 500 

18 ooo 

1 072 

7 

18000 

18 500 

1 094 

15 

18 500 

19000 

I TI7 

7 

19000 

19 500 

T 139 

IS 

19000 

20 ooo 

1 162 

7 

-0 ooo 

2 1 ooo 

I 192 

7 

-1 ooo 

22 ooo 

I 2‘»2 

7 

22 OOO 

23 ooo 

J 252 

7 

23 OOO 

'•4 ooo 

I 28 

7 

24 OOO 

25 ooo 

1 312 

7 

25000 

2$ OOO 

I 342 

7 

26000 

'‘7 OOO 

1 37* 

7 

27 OOO 

-8000 

I 402 

7 

28 OOO 

29000 

U3» 

7 

29000 

30 OOO 

1 462 

7 

30 OOO 

32 ooo 

1 49» 

7 

32 OOO 

34 000 

1 522 

7 

34 ooo 

35 000 

* 5|* 

7 

36000 

38 oOO 

tjlz 

7 

38000 

40000 

I 6i2 

7 

40000 

42 ooo 

164s 

7 

42 ooo 

44000 

r 672 

7 

44 ooo 

46 ooo 

1 702 

7 

46 ooo 

48 ooo 

I 738 

7 

48 ooo 

So ooo 

I 762 

7 


men the amount nr value of the subject matter exceeds Rs to ooo for every 
nlpees°““"‘^ “f <>fly IhousaL rupees -th ny 


SCHEDULE I {foncluded) 

On pla nts etc mentioned m article a of th s Schedule 


When the 
amount or 


aiuviuiiiur n . 
value of the Butdoes not 
subject matter wceed 
exceeds 


When the 

^ amount or t> . j 

Proper Fee value of the Butdoesnot 
subject matter '*ceed 
«xceeds 


Proper Fee 


Rs Rs 

.. 5 

5 JO 

to t5 

IS ao 

20 25 


Rs A Rs 

06 as 

O J2 30 

; s n 

J »4 45 


Rs 

30 

35 

40 

45 

50 


Rs A 
2 4 

2 10 

3 o 

3 6 

3 


12 
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Uhen the 

Rut does not 
exceed 



^Vhen ihe 




amount or 
ralcc of the 
ijbjeci matter 
exceeds 

Pfopef 

Fee 

imcunt Of 
\i!uc of the 
subject matter 
exceeds 

But does not 
exceed 

Proper Pee 

Rs 

Rs. 

Rs 

A 

Rs 

Rs 

Rs 

As 

50 

SS 

60 

65 

“0 

6j 

<0 

li 

4 

4 

4 

5 

5 

3 

8 

14 

4 

10 

250 

260 

270 

3*0 

29^ 

260 

270 

3?0 

290 

300 

19 

20 

21 

21 

32 

8 

4 

0 

12 

8 



6 

0 

jOO 

310 

33 

4 


^5 

6 

6 

310 

S’o 

34 

0 


90 

6 

13 

320 

330 

34 

12 

90 

OS 

7 

3 

33® 

j4o 

35 

8 

55 

103 


h 

340 

3So 

26 

4 

100 

1 IQ 

S 

4 

35® 

j6o 

.7 

0 

Mo 

1:0 

9 

0 

j6o 

370 

37 

12 

j?o 

tjO 

9 

13 

370 

380 

28 

8 

130 

140 

10 

s 

380 

390 

39 

4 

140 


1 1 

4 

390 

400 

30 

0 

t *0 

too 

13 

0 

400 

410 

30 

12 

lOo 

»7n 

t3 

13 

410 

420 

3« 

8 

170 

tfo 



4 0 

430 

33 

4 

iSo 

190 

14 

4 

430 

440 

33 

0 

190 

soo 

1, 

0 

440 

450 

33 

12 

eoo 

310 

ij 

13 

450 

460 

34 

8 

8 t0 

330 

■ 6 

8 

460 

470 

35 

4 

830 

330 

17 

4 

470 

480 

36 

0 

330 

340 

<8 

0 

480 

49® 

36 

12 

340 

250 

t8 

ts 

490 

500 

37 

8 



SCHEDULE H 





fired Fees 


Number 


I Application 
petition 


or 


(rt) Where presented to any officer of 
the Customs or Excise Department or 
to any Magistrate by any person having 
dealings with the Government and 
when the subject matter of such appli 
cation relates exclusively to those 
dealings , 


or when presented |o any officer of land- 
revenue by *iny person holding tern 
poranty settled land under direct en 
gagement with Government, and when 
the subject matter of the application or 
petition relates exclusively to such 
engagement , 


Proper Fee 


One anm 


Two annas 


or when presented to any Municipal 
Commissioner under any Act for the 
time being m force for the conservancj 
or improvement of any place, if the 
-ipplicaiion or petition relates solely to 
such conserxancy or mprovcracnt , 


One an 


THE. COURT FEES ACT 
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Number j 


Proper Fee 

Application or pe 
tuion — conld 

\ 

or when presented to ai^ Civil Court 
other than a principal Civil Court of 
original jurisdiction or to any court 
of Small Causes constituted under Act 
No IX of 1887, or to a Collector or 
other officer of revenue in relation to 
any suit or case m which the amount 
or value of the subject matter is less 
than fifty rupees , 

Two annas 


or when presented to any Civil Cri 
minal or Revenue Court or to any 
Board or execuiive officer for the 
purpose of obtaining a copy or trans 
laiion of any judgment or decree or 
otder passed by such Civurt Board or 
officer or of my other document on 
record m such Court or office 

Two annas 


(i) When containing a complaint or 
charge of any offence other than an 
offence for which police officers may 
under the Criminal Procedure Code 
arrest without warrant and presented 
to any Criminal Court , 

or when presented to \ Civil Criminal or 
Revenue Court or to a Collector or any 
Revenue Offirer having jurisdiction 
equal r>r subordinate to a Collector^ or 
to any Magistrate m his executive 
capacity and not otherwise provided 
for by ihis Act 

1 

In the case of 
of a criminal 
• complaint one 
rupee and m 
other cases 
twelve annas 

. 


or to deposit m Court revenue or tent 

Eight annas 


or for determinat On by a Court of the 
amount of compensation to be paid by 
landlord to his tenant 

Eight annas 


{c) When presented to a Chief Commis 
sioner or other Chief Controlling 
Revenue or Evecunve authority, or to 
a Comroiss Oner of Revenue tr Circuit 
or to my chief officer charged wiih the 
cxecuiive idroinistration of a division 
and not otherwise provided for by this 
Act 

One rupee eight 
annas 


(if) (1) When presenied to a High Court 
under Section 115 of the Code of 
CiMl Procedure igo8 for revision of 
an Order — 

(a) When the value of ihe suit or proceed 
mg to which the order relates does 
not exceed one thousand rupees 

Five rupees 
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Number 


Proper fee 

Application or peti 
lion — [eontd) 

(^) when the value of the suit or proceed 
ng exceeds one thousand rupees 

Ten rupees 


(«*) \Vhen presented to a High Court 
otherwise than under that section 

Two rupees 

lA. Application to . 
any Civil Court that 
lecoids may be called 
for from another 

Court 

2 Application for 
leave to sue as a j 
pauper | 

When the Court grants the application 
and IS of opinion that the transmisson 
of such records involves the use of the 
post 

Twelve annas 
in addition to 
any fee levied 
on the appli 
cation under 
clause (a) 

clause (4) or 
clause {d) of 
article i of 
this Schedule 
Eight annas 

3 Application for 
leave to appeal as a 
pauper 

(a) When presented to a District Court 
or a Sub court 

One rupee 


(i) When presented to a Commissioner or 
a High Court 

Two rupees 

4 {fitnilitd) 



5 Platnt or memo* 
randum of appeal in 
a suit to establish or 
disprove a right of 
occupancy 



6 Bail bond or other 
instrument of obi ga 
tion given m pur 
suance of an order 
made by a Court or 
Magistrate under any 
section of the Code 
of Criminal Proce 
dure, 1908, or the 
Code of Civil Pro 
cedure, 1908' and not 
otherwise provided for 
in this Act 


Eight ai nas 

7 Under taking 
under section 49 of 
the Indian Divorce 
Act, 1869 


1 

8 [Repealed By the 
Repealing and Afnen 
ding Act, zSgi {Xll pf 
tSgz) 3 
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10 Mukhlarnama, 
Vakalatnama or any 
paper signed by an 
Advocate sign fying 
or iniimaung that he 
IS retained for a party 


11 Memorandum of 
appeal when the 1 
appeal is from an | 
order inclusive of an 
order deierm n ng any 
question under section 
47 or section 144 of 
the Code of Civ 1 
Procedure 1908 and 
IS presented 


When presented (or the conduct of any 
one case — 

(a) to any Civil or Cnminil Court other One rupee 
tlian a “ ' ^ 

Court, 
trate 0 
those 

of this number , 

Onerupee eight 

II) to 3 Commissioner of Ke"™'' ^ j annas 
or customs or to My oiScet etmSeu 
with the executive 
a Divisioo uot heief hr Oiel 

Revenue or Executive Authoiiiy i 

(e) to a High Court. Chief Commissioner Three rupees 
Board of Revenue, or other ChiM 
Controlling Revenue or Exccut 

Authority 

1 (a> to any Civil Court other than a One rupee 
H gh Court or to any Revenue 

1 Court or Executive Officer other 
than the High Court Chie^ 

1 controll ng Revenue or fcxetuvwt 

I V Authority 

II) to a High Court of Chief Commis Two rupees 
1 s oner or other Chief Controlling 

) Execut ve or Revenue Authority 


14 Petition in a 
suit under the Native 
Converts Marriage 
Dissolution Act rS66 


1 5 [/?f^ bjr Act s 

of /po^] 


16 \jRcp by Act 6 
ofjSSg.i 

Plaint or memo 
random o( appeal in 
a stilt— 


App D] 


THE COURT FEES ACT 


t4lt 


Number j 

1 

1 Proper fees 

f) to alter or set 
aside a summary de 
nsion or order of 
any of the Civil 
Courts not estab- 
lished by Letters 
Patent or of any 
Revenue Court , 

- 

Fifteen rupees. 

(li) to alter or can 
cel any entry in a 
register of the names 
of propnetors of re 
venue paying es 

tales i 


Fifty rupees 

(ill) for relief under 
section 14 of the 
Religious Endow 

ments Act 1863 or 


1 

under section 91 or 
section 92 of the 
Code of Civil Proce 
dure 1908 

17A Plaint or me 
memorandum of 

appeal m a suit— 

(1) to obtain a de 

When the plaint is rrescnted to or the 
memorandum of appeal 1$ against the 


elaratory decree 

decree of— 


where no conse 

quential relief is 

a District MunsifTs Court or the City 

Fifteen rupees 

prayed , 

Civil Court 

Cii) to set aside an 
award , 

(ill) to obtain a de 
claration that an alleg 
ed adoption is invalid 

] a District Court or a Sub Court 

One Hundred 

or never in fact took 


rupees if the 

place or to obtain a 



declaration that an 


poses of junsdic 

adoption is valid 


lion IS less than 


1 

ten thousand 
rupees , five hun 
dred rupees if 
such value is ten 
thousand rupees 

17 B Plaint or memo 

*1 When the plaint is presented to or the 

or upwards 

random of appeal in 

memonndum of appeal is against the 1 


every suit where it is 

decree of — 


not possible to csti 

a Revenue Court 1 

Ten rupees 

mate at a money value 

,• a D stret MunsifTs Court or the City 1 

Fifteen rupees. 


Civil Court 1 

dispute and which is 

a District Court or a Sub (^oun | 

One hundred 

not otherwise provided 


rupees 

for by this Act 1 



i 
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Number 


j Proper fees 

18 Applications under 
section 17 or section 2o| 
of the Second Scnedule 
of the Code of Civil 
Procedure 1908 

When presented to a DistriL-t MunsiiTs 
Court Or the City Civil Court 

Fifteen rupees 

19 Agreement m writ 
ing stating a question 
for the opinion of the 
Court under the Code 
of Civil Procedure, 
1908 

When presented to a District Court or a 
Sub-court 

One hundred 
rupees 

20 Every petition un 
der the Indian Divorce 
Act 1869, except peti 
tions under Seciion 44 
of the same Act and 
every memorandum of 
appeal under section 
55 of the same Act 

• 

1 

1 

Twenty rupees 

at Plaint or memo- 
randum of appeal un 
der Che Parst Afarriage 
and Divorce Act 1865 

1 

i 1 

1 


APPENDIX E‘ 

PUNJAB ACT. VW OF 1 922 

AS AMENDED DY 

Punjab Acts l and VI of 1926 

An Act to amend the Court fees Act, JS70, with reference to the 
scale of Court fees m the Punjab 

Whereas U is necessary to levise the scale of court fees provided in the 
Preamble Court fees Act, 1870, tn jts application to the 

Punjab in the manner heremfter appearing, 

It IS hereby enacted as followa — 


Short twle, extent and 
commence tnent 


I (1) This Act may be called the Court 
tees (Punjab Amendment) Act, iVaz 


(a) It extends to the Punjab 

(S) It shall come into force on surfi dale as the Local Gevernment may by 
notification appoint in this behalf 

2 (0 The Court fees Act 1870, shall be amended in its application to 

Application of Act Punjab in the manner hereinafter provided. 

The sections and schedules heieinafter referred to by number mean the 
[sections and schedules respectively so numbered in the Court lees Act, 1870, 
\ unless il shall appear to the contrary 


tns COURT PEBS ACT. 


3. In section 4 the word “one*' shall be substituted for the word “two” 
. , , between the word “of’ and the word “or”. 

Amendment of section 4 

4 In section f8 between the word “of* and the word “unless” for the words 
. j .0 “eight annas” the wotds “one rupee” shall be 

AmendmtDtofsmKMiS 


5. (i) For Article I of Schedule i the following Article shall be substituted, 
namely : — 


X. Plaint, written- 
statemeni pleading 
a set-of or counter 
claim or memoran- 
dum of appeal (not 
otherwise provided 
for to this Act) or of 
cross objection pre 
atmed to any Civi) 
or revenue Court 
except those men- 
tioned in section 3 


When the amount or value of the sub Nine annas 
ject matter m dispute does not exceed five 
rupees 

When such amount or value exceeds Nine annas 
five rupees, but does not exceed one hun- 
dred rupees, for every five rupees or part 
thereof, in excess of five rupees up to 
one \mT»dr*-d rnptes 

^^he^ Such amount or value exceeds One rupee two 
one hundred rupees, but does not exceed annas 
five hundred rupees, for every ten rupees | 
or pin thereof m excess of one hundred 
rupees up to the five hundred rupees 

When such amount or value ex One rupee two 
ceeds five hundred rupees, for every ten annas 
rupees or part thereof, up to one thousand 
rupees 

When such amount or value exceeds Seven rupees 
one thousand rupees, for every one hundr- eight annas 
ed rupees or part thereof in excess of 
one thousand rupees up to five thousand 
rupees 


When such amount or value exceeds Fifteen rupees 
five thousand rupees, for every two 
hundred and fifty rupees or part there- 
of, m excess of five thousand rupees, up to 
ten thousand rupees 

When Such amount or value exceeds Twenty two rupees 
ten thousand rupees, for every five hun- eight annas, 
dred rupees, or part thereof, in excess of 
ten thousand rupees, up to twenty 
thousand rupees 


When such amount or value exceeds 
xvitTiXy vVtnnsaTvd suptes, for every one 
thousand rupees or part thereof m excess 
of twenty thmsand rupees up to thirty Tinny rupees 
thousand rupees 
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Number 1 

t 1 

j Proper fee 

2 plaint etc — iW/i | 

cludsd 1 

Where such amount or value exceeds 

1 thirty thousand rupees, for every two 

1 thousand rupees or part thereof in excess 
of thirty thousand rupees up to fifty thou 

1 sand rupees 

Thirty rupees 

1 

When such amount or value exceeds 
fifty thousand rupees for every five thou 1 
sand rupees or part thereof, m excess of 

1 fifty thousand rupees 

I Thirty rupees 


(j) The proviso as to the maximum, after the 
second column of the said ancle m the same schedule, shal 0 • 

6 Article 13 of ‘ I wis reoealed by the Punjab Courts 

■* 2, in so far as it affected 

Re enactment and ^ r,» enacted, save that for 

mentofSheduIel Arti ,urt in the Punjab’' the 

words, "High Court of Judicature at Lahore,” for the figures ” 7 o' ^e 
figures “44’ and for the figures ‘‘1684’' the figures i 9 t 8 ’ sb^l be subs 
tituted , and the words and figures "as amended by the Punjab Courts Act, 
i 899 ” shall be omitted. 

7 For the table of rates of ad valortm fees leviable on the institution 

( V, r of suits set forth at the end of Schedule 1, 

‘h' ‘"Wf »« « «=» Sctcdule to this Act 

shall be substituted 
& In article i of Schedule II— 

Amendment of Schedule I , (*) the words “one anna” in the third 
Article clauses (a) and (b) column, opposite clause (a) in the second 

. ^ . , column, the words “two annas' shall be 

substituted , 

(a) for the words ‘eight annas’ in the third column opposite clause (b^ 
in the second column, the words * one rupee’ shall be substituted , 

Amendment of Schedule II ,< 3 ) clause (d), in the second column 
Articles 4 5 and 7 t”® corresponding entry in the third 

, ^ , column shall be substituted, the followinc 

clause and entries namely ~ ^ 

(d) When presented to the High Court 


(I) Under the Indian Companies Act 1013 for winding 

up a company ® 

(II) Underthesame Act for taking some other judicial 

action * 

(til) In all other cases 


One hundred rupees 
Five rupees 
Two rupees 


Artiaes 4 . 5 and 7 and 7 respectively of Schedule II— 

for the words "eight annas" the words “one rup“e” shall be substituted 

" sc,.ZA-i 

for the words "eight annas” opposite clause (a) in the second column, 
the words one rupee” shall be substituted 
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Amendment of schedule n In the third column of Article ii 

Article ir. clauses (a) and (b) of Schedule II— 

(r) for the words “eight annas” opposite clause (a) is the second column, 
the words “one rupee” shall be substituted ; 

(3) for the words “two rupee»” opposite clause (b)rn the second column 
the words “four rupees" shall be substituted. 


The following new article with the corresponding entry tn the 
third columr shall be added to the first column, 
oi Schedule 11 namely — 


New Article to Schedule 11 


32 Plaint or memorandum of appeal in a suit by a rever- Twenty rupees 
Stoner under the Punjab Customary Law for a declaration in 
respect of an alienation of ancestral land 


SCHEDULE 

Table of Rates of advaterem fees leviable on the institution of suits 
(Sec section 7 ) 


men the When the 


amount or 
value of the 
subject matter 

But does not 
exceed 

Proper 

Fee 

amount or 
value of <he 
subject matter 

But does not 
exceed 

Proper 

Fee 

exceeds 




exceeds 




Rs 

Rs 

Rs 

A 

Rs 

Rs 

Rs 

A 


5 

0 

9 

220 

S30 

25 

13 

*5 

10 

I 

2 

230 

340 

27 

0 

10 

IS 

I 

II 

240 

250 

28 

2 

15 

20 

2 

4 

250 

260 

29 

4 

20 

25 

2 

13 

260 

270 

30 

6 

25 

30 

3 

6 

270 

380 

31 

8 

30 

35 

3 

15 

280 

290 

32 

10 

3S 

40 

4 

8 

290 

300 

33 

12 

40 

45 

5 

I 

300 

3«o 

34 

14 

45 

so 

5 

10 

310 

320 

36 

0 

54 

55 

6 

3 

330 

330 

37 

2 

55 

60 

6 

12 

330 

340 

38 

4 

60 

6? 

7 

5 

340 

350 

39 

6 

65 

70 

7 

14 

350 

360 

40 

8 

70 

75 

8 

7 

360 

370 

41 

10 

75 

80 

9 

0 

370 

380 

42 

12 

go 

85 

9 

9 

380 

390 

43 

14 

85 

90 

JO 

2 

390 

400 

45 

0 

90 

95 

10 

11 

400 

4to 

46 

2 

95 

100 

II 

4 

410 

420 

47 

4 

100 

IIO 

12 

6 

420 

430 

48 

6 

110 

120 

13 

8 

430 

440 

49 

8 

130 

130 

14 

10 

440 

450 

SO 

10 

130 

140 

15 

12 

450 

460 

51 

12 

140 

150 

j6 

14 

460 

470 

52 

14 

150 

160 

18 

0 

470 

4S0 

54 


160 

170 

19 

2 

489 

490 

55 

2 

170 

]8o 

20 

4 

490 

500 

56 

4 

180 

190 

21 

6 

500 

510 

57 

6 

(90 

300 

22 

S 

Sio 

520 

58 

8 

200 

310 

33 

10 

520 

530 

59 

10 

310 

330 

24 

12 

530 

540 

60 

12 
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When the 
amount or 
value of the 
subject 
matter 
exceeds 


But does 
not exceed 


Proper Fee 
(Act VII of 
1870) 


When the 
amoant or 

value of the But does Proper Fee 
subject not exceeds (Act VII of 
matter 1870) 

exceed 


Rs 

540 

550 

560 

570 

S80 

190 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

7*0 

7SO 

760 

770 

780 

790 


820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 
960 
970 
980 
990 
1 000 
i,too 
1,200 
1,300 

I 400 

1,500 

1,600 

I70O 

1,800 


Rs 

Rs 

As 

Rs 

Rs 

550 

61 

14 

1,900 

2,000 

560 

63 

0 

2,000 

2 JOO 

570 

64 

2 

2 100 

2,200 

580 

65 

4 

2,200 

2 300 

590 

66 

6 

2,300 

400 

600 

67 

8 

2 400 

too 

610 

68 

10 

2 500 

600 

620 

69 

12 

2te0 

3 700 

630 

70 

14 

2,700 

800 

640 

72 

0 

2,800 

900 

650 

73 

2 

2 900 

ODO 

660 

74 

4 

3000 

3,100 

670 

75 

6 

3 100 

200 

680 

76 

8 

3200 

3.300 

690 

77 

10 

3.300 

3400 

700 

78 

12 

3400 

3 500 

710 

79 

14 

3500 

3600 

720 

8t 

0 

3600 

3700 

730 

82 

9 

3.700 

3800 

740 

83 

4 

3,800 

3900 

750 

84 

6 

3900 

000 

760 

85 

8 

4000 

100 

770 

86 

10 

4 too 

200 

780 

8? 

12 

4,200 

4300 

790 

88 

14 

4300 

4400 

80a 

90 

0 

4400 

500 

810 

9t 

2 

4 500 

600 

820 

92 

4 

4 600 

4700 

830 

93 

6 

4700 

800 


94 

8 

4 800 

4900 

850 

95 

10 

4900 

5000 

860 

96 

12 

5,000 

5250 

IV' 

97 

14 

s 250 

5 500 

880 

99 

0 

5,500 

5 750 

890 

too 

2 

5750 

6,000 

9oo 

101 

4 

6,000 

6250 

910 

102 

6 

6250 

6 500 

920 

103 

8 

6500 

6,750 

930 

104 

10 

6.750 

7,000 

940 

105 

12 

7,000 

7250 

950 

106 

14 

7250 

7,500 

960 

108 

0 

7.500 

7 75° 

970 

109 

2 

7.7SO 

8 ooo 

980 

no 

4 

8000 

250 

990 

III 

6 

8250 

8 500 

1,000 

112 

8 

8 500 

8750 

j 100 

120 

0 

8750 

9000 

1 200 

1*7 

8 

9,000 

9250 

1 300 

135 

0 

9250 

9500 

1,400 

142 

8 

9500 

9750 

1,500 

150 

0 

9750 

10000 

1 600 

157 

8 

10000 

10 500 

1,700 

165 

0 

10,500 

II ooo 

1 800 

172 


11 ODO 

11,500 

1,900 

180 

0 

It 500 

12,000 


Rs 

187 

195 

202 

210 

217 

225 

232 

240 

247 

2S5 

262 

270 

277 

285 

292 

300 

307 

315 

32* 

330 

337 

345 

352 

360 

367 

3^1 

398 

390 

397 

405 

412 

427 

442 

457 

472 

487 

502 

517 

532 

547 

562 

577 

592 

607 

622 

637 

652 

667 

682 

697 

712 

735 

757 

780 


A 

8 

o 

8 


o 

8 

o 

8 

o 

8 

o 

8 

o 

8 

□ 

8 

0 

8 

o 

8 

0 

8 

0 

8 

0 

8 

o 

8 

o 

8 

8 

8 

8 


8 

8 

8 

8 

8 


8 


o 

8 

8 
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Wlien the 



When the 




amount or 

Tt 1 d 

1 roper fee 

amount or 

But does not 

Proper fee 

value of the 

c ceed 


value of the 

exceed 

(Act VII of 

subject matter 



subject matter 


1870) 


eaceeds 



exceeds 




Rs 

Rs 

R A 

Rs 

Rs 

Rs A 


I"* 000 

12 500 

8^5 0 

I 3) ooo 

r 40 ooo 

2 30" 

8 

"c Soo 

13000 

847 8 

1 40000 

t 45 ooo 

2 332 

8 

13.000 

13 3OO 

870 0 

145 ooo 

I 50000 

" 36" 

8 

13 500 

14 QOO 

892 8 

1 50000 

1 55 000 

■' 392 

8 

14 000 

14 SOO 

91s 0 

I 55000 

1 6d ooo 

2422 

8 

14500 

la QOO 

937 8 

1 60 ooo 

I 65 ooo 

2452 

8 

1$ 000 

15 oo 

960 0 

I 6) oao 

1 0000 

2 482 

8 

15 soo 

1609a 

93 s 

1 70 ooo 

1 7) ooo 

251" 

8 

16000 

16,500 

1 0O3 0 

7)OOa 

I 80000 

2 542 

8 

16 500 

1 0 0 

1 025 8 

1 80 ooo 

1 85 ooo 

" S?" 

8 

17 000 

17 jOO 

1 0)0 0 

! 85000 

1 90000 

" 60" 

8 

17500 

18 '■00 

I 072 8 

1 90000 

I 9) ooo 

2 632 

8 

18 000 

i8 500 

1 09) 0 

1 95 ooo 

2 00 ooo 

2 662 

8 

18 $00 

igooo 

1 X17 8 

200000 

2 05 ooo 

" 692 

8 

19000 

19500 

I 140 0 

" 05 ooo 

2 10 ooo 

2 722 

8 

19 50a 

20 000 

1 16 8 

" 10 ooo 

2 15 ooo 

2 752 

8 

2O QOO 

21 oao 

I t9 8 

2 15 OOO 

2 20 ooo 

"782 

8 

3! 000 

000 

I 223 8 

"0 000 

225 090 

2 812 

8 

32000 

23000 

I 52 8 

25000 

30090 

2 842 

8 

33 000 

34 000 

i 282 8 

2 30 OOO 

2 35 ooo 

2 872 

8 

34 000 

25 000 

1 31 8 

" 3) ooo 

2 49 009 

2 902 

8 

35 000 

26 000 

1 342 8 

2 40 OOO 

2 45 OOO 

2932 

8 

26 000 

27 000 

1 37 8 

245000 

2 50 OOO 

2 902 

8 

27 000 

38 000 

1 40 8 

" 50000 

" 55 ooo 

2 992 

8 

28 000 

■'g 000 

1 43 8 

"55,00 

" 60 ooo 

3 O’? 

8 

29000 

30000 

1428 

2 60 ooo 

2 65 OOO 

3052 

8 

30 000 

32000 

• 49 8 

2 6) ooo 

70 OOO 

3 08 

8 

33 000 

34 000 

l 522 8 

^ 70 ooo 

" 75 ooo 

3 II2 

8 

34 000 

36000 

T 552 8 

275000 

2 80 OOO 

3 >42 

8 

36 000 

38 000 

1 582 $ 

2 80 ooo 

2 85 OOO 

3 >72 

8 

38 000 

40 000 

1 6i2 8 

285000 

2 90 OOO 

3202 

8 

40000 

42 ooo 

1 642 8 

290000 

2 95 000 

3232 

8 

43 000 

44 ooo 

1672 8 

2 95 ooo 

3 00000 

3 262 

8 

44 000 

46 ooo 

1 702 8 

300000 

3 05 ooo 

3292 

8 

46000 

48 ooo 

1 732 8 

3 05 ooo 

3 lOQOO 

3322 

8 

48 000 

50000 

176’ 8 

3 10000 

3 5000 

3352 

8 

50 000 

5 5 ooo 

1792 8 

3 15 ooo 

3 20 ooo 

1 38’ 

8 

5; 000 

60 ooo 

t 8 z 2 8 

3 20 ooo 

3 "5 ooo 

341? 

8 

60 000 

6) ooo 

1 S52 S 

3") ooo 

3 30 ooo 

3442 

3 

6500U 

70 ooo 

1882 8 

333 "OO 

3 3S ooo 

3472 

8 

70 000 

75 ooo 

1 912 8 

3 3So<» 

) 40 ooo 

3 502 

S 

75 000 

So ooo 

1 943 b 

340000 

3 45 ooo 

3 532 

8 

80 000 

85000 

1972 8 

3 AS ooo 

3 50000 

3 56' 

8 

85 000 

90 ooo 

2 OO" 8 

3 50 ooo 

3 55000 

3 S9-' 

8 

00000 

95 ooo 

203 8 

3 55 o<ro 

3 60 coo 

362" 

8 

95 000 

t 00 ooo 

3o6z 8 

3 60000 

3 6) ooo 

3652 

8 

1 00000 

I O3 "00 

2 09" 8 

365000 

3 70 ooo 

3.68" 

8 

1 05 000 

1 10 ooo 

•» 122 8 

370 ooo 

3 7jOoo 

37t- 

8 

1 to ooo 

1 15 ooo 

•» IS 8 

375000 

3 8f> ooo 

3742 

8 

I 1 5 000 

r 30 ooo 

3 18 8 

3800 0 

3 8) ooo 

3 77- 

8 

1,30 000 

I" 5 ooo 

2'’I" 8 

3 85 ooo 

390,000 

3 80" 

8 

I 35 000 

I 30000 

2 "42 8 

390090 

3 9> ooo 


8 

I 30000 

I 35000 

2 "72 8 

3 9) 009 

4 00000 

3.86’ 

8 


And wl en the amount or value of the subjea muter exceeds Rs. 48 00 000 the 
proper fee leviable shall be Rs. 3o6-* annas 8 plus Rs 30 for each fire thousand 
rupees or part thereof in excess of Rs 400000 


C C H Vol 1—178 
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APPENDIX F 

THE UNITED PROVINCES COURT-FEES (AMEND- 
MENT) ACT, 1932. 

UNITED PROVINCES ACT NO III OF 1 932 


[Passed by the Local Legislatorb of the United Provinces of 
Agra and Oudh ] 


Rtcnvtd as asssnl of ths Governor of the Vmlid Provinces of Jfra “nd Onih 
on April 14, 1031, and of the Governor General on ^& 1 , and 

pulhshtd under stUm Si of the Government of India Alt on May 7, 193 


An Act furthtr to amend the Conrt-fees Aet, IS70, in its affhcaUon 
to the United Provinces 

Whereas it is eEpedieiil further to amend the Court fees Act, 1870,* m its 
application to the United Provinces. 

And whereas the previous sanction of the Govbttiot General has 
been obtained, under section 8o A» sub'Section 
preamble (j) of the Government of India Act, t to the 

passing of this Act , 

It 19 hereby enacted by follows — 

. 1. (0 This Act may be called the United 

Title extent and commence Court fees (Amendment) Act, 193* 

Ttient ^ 

(3) It extends to the territones for the time being administered by the 
Local Government of the United Provinces 


(3) It shall come inio force on the first day of May, 193a, and shall remain 
in force up till March 31, 1936 


Amendment of section 6 of 
AclVll of 1870 


2 To section 6 of ibe Court fees Act, 
1870 hexeinafter referred to as the satd Act”, 
the following proviso shall be added, namely,— 


Provided that where such document relates to any suit, appeal or other 
proceeding under ibe Oudh Rent Act, :886 t the Agra Tenancy Act, 1926 § 
or the United Provinces Land Rerenue Act, i9oi || the proper fee shall be 
three quarters of the fee indicated in either of the said schedules except wh®re 
the documenl is of any of the kinds specified as chargeable in the fust 
schedule and the amount or value of the subject matter of the suit, appeal or 
proceeding to wh ch it relates exceeds the value of Rs Soo 


Piorided further that the fee payable m respect of any such document as 
IS mentioned m the foregoing proviso shall not be less than that indicated by 
either of the said schedules before the commencement of this Act 


Amendment of a paragraph 
(\) of sect on 7 of Act Vll of 
1870 


3 In paragraph (v) of section 7 of the 
said Act the word * ten ' in clause (u) shall be 
read as **iwemy’* and the word “five ' in clause 
(^) shall be read as "six’ . 


* Vllof t870 

t 5 and 6 Geo V c 6i 6 and 7 Geo 
J Act\XIIofigS6 

I U 1* 


® 37 • 9 “"‘I I® Cc® V c loi 

§ u p Act ni of ird 

Vet III of 1901 
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Amendment ol pinpnph 4 For paragraph (ix) of section 7 of ihe 
Cx) of section 7 ofActVHof said Act the following clause shall be substitu 
iS/O ted, namely, — 

(IX) In suits against a mortgagee for the recovery of the properly mort 
gaged according to the principal money expressed to be secuied by the instru 
ment of mortgage 

(IX) (0) In suits by a mortgagee to foreclose the mortgage, or where the 
mortgage is made by conditional sale, to have the sale declared absolute, 
according to the total amount claimed by way of principal and interest 


Amendment of *ection iS of 
Act VII of 1870 

Amendment of Schedule I to 
Act VII of 1870 


5 In section 18 of the said Act for the 
words “eight annas the words “twelve annas ’ 
shall be substituted 

6 In Schedule I to the said Act the follow 
mg amendments shall be made, namely, — 


(0 In article i for the entries m the second and third columns the entries 
shown in the first and second columns of Schedule A to this 
Act shall be substituted 

(11) In article 6 for the words “four,” ‘eight ’ and “one rupee ’ m the 
third column the words “six” ‘twelve and ‘one rupee eight 
annas,” respectively shall be substituted 
(tiO In article 7 for the words eight and one rupee in the third column 
the words twelve and one rupee eight annas’ respectively 
shall be substituted 

(iv) In article 8 for the word eight in the third column the word 

twelve ’ shall be sul^tituted 

(v) In article 1 1 for the entries above the proviso in the second and third 

columns the following shall be substituted — 

1 When the amount or value of the property m Two per centum on such 
respect of which the grant of Probate or Letters amount or value 
IS made exceeds one thousand rupees but does 
not exceed ten thousand rupees 
ard 


2 When such amount or value exceeds icn thou Two and one half per 
sand rupees but does not exceed fifty thousand centum on such 
rupees , amount or value 

and 


3 


Three percenium on 
such amount or value 


and 

4 When such amount or value exceeds a lahh of Four per centum on 
rupees for the portion of such amount or value such amount or value 
which IS in excess or a lakh of rupees 

(vi) In article 12 for the entries in the first and second columns and for 
the first paragraph in the third column the following shall be 
substituted — 


12 Certificate under the i When the amount or Two per centum on such 
Indian Succession Act, value of an) debt or secu amount or value and 

1925 nty spec fied in the cent three per centum on the 

ficate under section 374 amount or value of any 
of the Act does not ex debt or security to which 
ceed twenty ihousanl ihe certif cate is extended 
rupees , under section 3“6 of the 

Act 
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APPENDIX F 

THE UNITED PROVINCES COURT-FEES (AMENE 
MENT) ACT, 1932. 


UNITED PROVINCES ACT NO III OF 1 932 

[Passed by the Local Legislature of the United Provinces ok 
Agra and Oudh } 


Received the assent of the Governor of the Untied Provinces of Agra andi 
on April 14, IQS2. and of the Governor General on April 25^ ig32, anc 
published under section 81 of the Government of India Act on May 7 > J 


An Act further to amend the Courl-fe^ Act, tSjo, tn its application . 
to the United Provinces. 

I the Court-fees Act, 1870 { 


t When such amount or 
value e-cceeds a lakh of 
rupees, 'for the portion of 
such amount or \aUie 
which IS in excess of a 
lakh ol rupees 


nmount or valuf 
per centum 
amount or value 
debt or security to wl 
the certificate is 
tended under section 
of the Act 


(viO For the table of ad valorem fees lenahle on the institution of s 
the table shown in Schedule D to this Act shall be substituted 

7 In Schedule II to the said Act the 
o Ac”vn*of 1*870^'*'*'’“’* following amendments shall be made, namely — 


CO In article I for the words “one anna”, ‘ eight annas ' and “one rupee ' 
in the third column the words “two annas’ , ‘twelve armas and 
‘one rupee and eight annas respectively, shall be substituted I 
and the following clause shall be substituted for clause (rf) . — 


{fi) 1 When presented lo the Hoard of Revenue Three rupees 
for revision of ajudgment or order 
II When presented to a High Court — 

(0 Under the Indian Companies Act 1913 Fifiy rupees 
(Act Vn ol 1913), for winding up a Company 

(z) Under section 115 of the Code of Civil Four rupees 

Procedure 1908 (Act V of 1908) for revi 1 

sion of an order — 

(3) In any other case Three rupees 

(11) In the article I A for the words ‘ twelve annas”, m the third column 
the words "one rupee two annas” shall be substituted 

(ill) In article 5, 6 and 7 for the word "eight" in the third column the 
word "twehe” shall be substituted 


(10) In article 10 for the words "eight annas’ , "one rupee ' and “two 
rupees” In the third column, the words "twelve annas”, "one rupee and 
eight annas” and “three rupees respectively, shall be substituted 
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(V) For article it, the following shall bs substituted — 

11 Memorandum of ap I («) to toy CimI Court other Twelve annas 

pea! n hen the appeal is than a High Court or to 

not from a decree or any revenue Court or 

an order basing the force Executive Officer other 
of a decree and is pre* I than a Comissioner of the | 

sented. division or chiet ControU I 

I ing Revenue or Executive | 

I Authority 1 

(^) to a Commissioner of the Tsso rupees 
division 

(c) to a High Court or to a Three rupees 
Chief Controlling Execu 
tive or Revenue Audio 
rity 

(VI) The bracket opposite articles tz, 13 and 14 in the second column 

shall be omitted and for article 13 the following shall be 
substituted . — 

12 Caveat Where the amount or value of 

the property m respect of 
which the caveat is 
lodged— 

(t) does not exceed five | Fi^e rupees 

thousand rupees , I 

( 5 ) exceeds five thousand I Ten rupees 

I rupees I 

(VII) For article 14 the following shall be substituted, namely,— 

14 Petition in a suit under { Seven rupees eight 

the Native Converts I annas 

Mamage Dissolution I 

Act, iS 65 I 

(VIII) In article i ; for the words “ Ten rupees’' in the third column, the 
words 'Tifteen rupees’’ shall be substituted, and the following 
proviso shall be added — 

Provided that m a suit filed before a High Court under its original 
jurisdiction the fee chargeable under this article shall be one 
hundred rupees 

(Ilir) fn articles 18 and i 9 for the word ”ten in the third column the 
word "fifteen’’ shall be substituted 

(X) In articles 20 and 23 fur the word "twenty” in the third column the 
word "thirty” shall be substituted 

SCHEDULE A 

When the amount or value of the subject matter Six annas 
in dispute does not exceed five rupees 

^Vhen such amount or vale exceeds five rupees, Six annas 
for every five rupees, or part thereof, in excess of five 
rupees, up to one hundred rupees, 

When such amount or value exceeds one hundred Twehe annas 
rupees, for every ten rupees, 01 part thereof in excess 
of one hundred rupees up to two hundred rupees 

When such amount or \alue exceeds two hundred One rupee 
rupees for every ten rupees, or ran thereof, in excess 
of two hundred rupees up to five hundred 




Appendix Fj 


THE COURT PBES ACT 




W hen the 



When the 




amount or Bui does not 


amount or 




'alue of the 

exceed — 

Proper fee 

value of the 

Out does 

Proper 

subject matter 



subject 

not 

Fee 




matter 

exceed — 



exceeds — 



exceeds — 




Rs 

Rs 

Rs A 

Rs 

Rs 

Rs 

. A 

200 

210 

>6 0 

750 

760 

77 

8 

210 

220 

17 0 

760 

770 

78 

12 

220 

230 

18 0 

770 

780 

80 

0 

230 

240 

19 0 

780 

790 

81 

4 

2<0 

250 

20 0 

790 

800 

82 

8 

250 

260 

2t 0 

8oo 

810 

8J 

12 

260 

•*70 

22 0 

810 

820 

85 

n 

270 

280 

23 0 

8io 

830 

86 

4 

280 

290 

24 0 

830 

840 

87 

8 

290 

300 

25 0 

S40 

850 

88 

I' 

300 

3J0 

26 0 

8;o 

S60 

90 

0 

3J0 

320 

27 0 

860 

870 

9J 

4 

3-0 

330 

28 0 

870 

880 

92 

8 

330 

340 

29 0 

880 

890 

93 

12 

340 

350 

30 0 

890 

900 


0 

350 

360 

3‘ 0 

900 

910 

96 

4 

360 

370 

3* « 

910 

9-0 


8 

370 

380 

33 0 

9>o 

930 

98 

12 

38a 

390 

34 0 

9jO 

940 

too 

0 

390 

400 

35 0 

940 

950 

lOI 

4 

400 

41Q 

36 0 

950 

960 

102 

8 

4>o 

420 

37 0 

9^ 

970 

103 

12 

430 

430 

38 0 

970 

980 

xos 

0 

430 

440 

39 0 

980 

990 

106 

4 

440 

450 

40 0 

990 

] 000 

107 

8 

450 

460 

4* 0 

1 000 

1 too 

H3 

12 

460 

470 

42 0 

1 100 

1 200 

120 

0 

470 

480 

43 0 

1 200 

J 300 

126 

4 

480 

490 

44 0 

I 300 

I 400 

*32 

8 

490 

500 

45 0 

1 400 

J 500 

138 

i** 

500 

Sio 


1,500 

I 600 

145 

0 

510 

520 

47 ^ 

1 ^0 

1 700 

*5' 

4 

S-o 

530 

48 

1,700 

i,8oo 

157 

8 

530 

540 

50 0 

1 800 

> 900 

t63 

12 

S4o 

550 

5‘ 4 

1 900 

2 000 

170 

0 

S5o 

560 

52 8 

2 000 

•• too 

176 

4 

560 

^ 1 ° 

53 i’ 

2 too 

2 200 

|S2 

8 

570 

S8o 

55 0 

3 2QO 

2 300 

188 

12 

580 

590 

5* t 

2,300 

400 

>93 

0 

590 

60a 

57 » 

3 400 

2 500 

SOI 

4 

600 

6ro 

58 l5 

2500 

2 600 

207 

8 

610 

620 

60 0 

2 600 

2 700 

213 


620 

630 

61 4 

2 700 

3 80s 


0 

630 

640 

62 8 

2 8qo 

3 900 

226 

4 

640 

650 

63 t2 

2 909 

3000 

232 


650 

660 

6, 0 

3000 

3 100 

=38 


660 

670 

66 4 

3 too 

3 200 

'43 

0 

670 

68 q 

67 8 

3 •’00 

3300 

23« 

4 

68o 

690 

68 13 

3300 

3400 

23? 

8 

690 

700 

70 0 

3400 

3 500 

•’63 

I- 

700 

7to 

7» 4 

3 500 

3 600 

270 

o 

710 

720 

72 8 

3600 

3700 

2-6 

4 

720 

730 

73 *2 

3700 

3800 

sS-* 

8 

730 

740 

75 0 

3800 

3 900 

288 ; 


740 

750 

76 4 

3900 

4 ooo 

'93 

0 
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When such amount or value exceeds five hundred One rupee four annas 
rupees for every ten rupees or part thereof in excess 
of five hundred rupees up to one thousand rupees 

When such amount or value execeeds one Six rupees four annas 
thousand rupees, for every one hundred rupees, or 
part thereof, m excess of one thousand rupees, up to 
five thousand rupees 

When such amount or value exceeds five thousand Twelve rupees eight annas 
rupees for every two hundred and fifty rupees, or part 
thereof, in excess of five thousand rupees, up to ten 
thousand rupees 

When such amount or value exceeds ten thousand Eighteen rupees twelve 
rupees for every five hundred rupees, or part thereof, annas 

m excess of ten thousand rupees up to twenty 
thousand rupees 

When such amount or value exceeds twenty Twenty five rupees 
thousand rupees for every one thousand rupees, or 
part thereof, in excess of twenty thousand rupees up to 
thirty thousand rupees 

When such amount or value exceeds thirty Twenty five rupees 
thousand rupees for every two thousand rupees or 
part thereof, m excess of thirty thousand rupes up to 
fifty thousand rupees 

When such amount or value exceeds fifty thousand Thirty one rupees four 
tupees, for every five thousand rupees, or part thereof annas 

m excess of fifty thousand rupees 

Provided that the maximum fee leviable on a plaint or memorandum of appeal 
shall be four thousand five hundred nipees 

SCHEDULE B 

Table of raiet of ad valorem fees leviable on (he institution of suits 


When the 
amount or 

vilucofthe But does not 
subject exceed 
matter 
exceeds— 


Proper fee 


When the 
amount or 
value of the 
subject matter 
exceeds — 


But does not 
exceed — 


Proper fee 


Rs 


5 

to 

>5 


25 

30 

35 

-JO 



70 


Rs Rs A 


5 

0 6 

75 

10 

0 12 

80 

^5 

1 2 

8S 

20 

( s 

90 

25 

1 u 

9 S 

30 

2 A 

100 

3 ? 

2 10 

110 

40 

3 0 

120 

4 s 

3 6 

130 

So 

3 12 

140 


4 2 

4 8 

150 

i 6 a 

65 

4 14 

170 

70 

5 4 

180 

75 

5 »o 

190 


Rs 


So 

85 

90 

95 

lOO 

IIO 

120 

130 

140 

ISO 

160 

170 

180 

190 

200 


Rs A 


6 0 
6 6 
6 12 


8 4 

9 o 

9 12 

10 8 

n 4 

J2 O 
12 12 
13 8 

»4 4 
IS 0 
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When the 



When the 



amount or But does not 


amount or 



^alue of the 
subject matter 

exceed— 

Proper fee 

value of the 
subject- 

But does 
not 

Proper 

Fee 

exceeds— 



matter 

exceeds— 

exceed — 


Rs 

Rs 

Rs A 

Rs 

Rs 

Rs, A. 

200 

2lo 

16 0 

750 

760 

77 8 

sto 

220 

17 0 

760 

770 

78 12 

220 

230 

18 0 

770 

780 

80 0 

230 

240 

19 0 

780 

790 

81 4 

240 

=50 

20 0 

790 

800 

82 8 

250 

260 

21 0 

800 

810 

83 12 

260 

270 

22 0 

Sio 

820 

85 0 

270 

280 

23 0 

820 

830 

86 4 

2S0 

290 

24 0 

830 

840 

87 8 

290 

30Q 

25 0 

840 

SSo 

88 12 

300 

310 

26 0 

850 

860 

90 0 

310 

320 

27 0 

860 

870 

9^ 4 

320 

330 

28 0 

870 

880 

93 8 

330 

340 

29 0 

880 

890 

95 >= 

540 

350 

30 0 

890 

900 

95 0 


360 

3« 0 

900 

910 

gi 4 

360 

370 

32 0 

910 

920 

97 8 

370 

380 

33 0 

920 

930 

98 13 

380 

390 

34 0 

930 

940 

100 0 

390 

400 

35 0 

940 

950 

loi 4 

400 

4«o 

36 0 

950 

960 

102 8 

410 

420 

37 0 

960 

970 

103 12 

420 

430 

38 0 

970 

980 

105 0 

430 

440 

39 0 

980 

990 

too 4 

440 

450 

40 0 

990 

1,000 

107 8 

450 

460 

4* 0 

1,000 

1,100 

115 12 

460 

470 

42 0 

1,100 

1.200 

120 0 

470 

480 

43 0 

1,200 

1,300 

126 4 

480 

490 

44 0 

1.300 

1,400 

132 8 

490 

50a 

45 0 

1.400 

1,500 

138 12 

500 

510 

5 

1,500 

1,600 

145 0 

5JO 

520 

47 * 

1,600 

1,700 

151 4 

5=0 

530 

48 1= 

1,700 

I.SOQ 

157 8 

S30 

540 

SO 0 

i,Soo 

1,900 

163 12 

540 

550 

i 

1.900 

2 000 

170 0 

55o 

560 

52 8 

2,000 

2 100 

176 4 

560 

570 

53 I* 

2,100 

2 200 

183 8 

570 

580 

55 ® 

2,200 

2 300 

188 12 

580 

590 

5^ t 

2400 

2,400 

195 0 

590 

6ao 

57 » 

2.400 

2 $00 

201 4 

600 

610 

58 1= 

2 500 

2,6 do 

207 8 

610 

620 

60 0 

2,6on 

2,700 

213 12 

620 

630 

61 4 

2,700 

2.8 oo 

220 0 

630 

640 

62 8 

2,8 oo 

3 900 

226 4 

640 

650 

63 1= 

2.900 

3 000 

232 s 

650 

6&> 

6s 0 

3.000 

3, coo 

238 12 

660 

670 

66 4 

3.100 

3 200 

345 0 

670 

6S0 

67 8 

3.200 

3300 

251 4 

680 

690 

68 12 

3300 

3,400 

257 8 

690 

700 

7a 0 

3400 

3.500 

263 13 

700 

710 

7« 4 

3.500 

3,600 

270 0 

710 

720 

72 s 

3600 

3i70o 

276 4 

720 

730 

73 »= 

3700 

3.800 

282 s 

750 

740 

75 0 

3800 

3,900 

2SS 12 

740 

750 

76 4 

3.900 

4,000 

295 0 
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When such amount or value exceeds five hundred 
rupees for every ten rupees, or part thereof, m excess 
of five hundred rupees up to one thousand rupees 

When Such 'imount or value execceds one 
thousand rupees, for every one hundred rupees, or 
part thereof, jn excees of one thousand rupees, up to 
five thousand rupees 

When such amount or value exceeds five thousarid 
rupees for every two hundred and fifty rupees, or part 
thereof, m excess of five thousand rupees, up to ten 
thousand rupees 

When such amount or value exceeds ten thousand 
rupees, for every five hundred rupees, or part thereof, 
in excess of ten thousand rupees, up to twenty 
thousand rupees 

When such amount or value exceeds twenty 
thousand rupees, for every one thousand rupees, or 
part thereof, m excess of twenty thousand rupees up to 
thirty thousand rupees 

When such amount or value exceeds thirty 
thousand rupees, for every two thousand rupees, or 

part thereof, m excess of thirty thousand rupes up to 

fifty thousand rupees 

When such amount or value exceeds fifty th^sand 
rupees, for every five thousand rupees, or part thereof 
in excess of fifty thousand rupees 


One rupee four annas 


Six rupees four annas 


Twelve rupees eight annas 


Eighteen rupees twelve 
annas 

Twenty five rupees 

Twenty five rupees 


Thirty-one rupees four 
annas 


Provided that the maximum fee leviable on a plaint or memorandum of appeal 
shall be four thousand five hundred rupees 


SCHEDULE B 

Table of ratet of ad valorem feet leviable on the institution of suits 


When the 
atnount or 

value of the But does n 
subject exceed 
matter 

exceeds — 


When the 
atnount or 
value of the 
subject matter 
exceeds — 


5 


5 

to 

10 

s 5 

15 

70 

20 

as 

35 

3® 

30 

35 

35 

40 

40 

45 

45 

50 

50 

55 

53 

60 

60 

65 

65 

70 

70 

75 


3 d 
3 *3 


A 14 
5 4 
S »o 


d> 

90 

95 


loo 

110 

120 

*3° 

140 

150 

z6o 


190 


80 

85 


120 

130 

140 

ISO 

160 

170 


6 o 
6 6 

6 12 

7 i 
7 S 


8 4 


g a 
9 12 
10 8 


11 4 

12 o 

12 12 

13 8 

M 4 
IS o 
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When the 

amount or But does not 
^alueofthe exceed— Proper fee 
subject matter 

exceeds— 


When the 
amount or 

value of the Outdoes 
subject not 
matter exceed — 

exceeds — 


Proper 

Fee 


Hs 

Rs 

Rs 

A 

200 

210 

16 

0 

210 

220 

J7 

0 

220 

230 

t8 

0 

230 

240 

19 

0 

240 

250 

20 

0 

250 

260 

21 

0 

260 

270 

22 

0 

270 

280 

23 


280 

290 

24 

0 

290 

300 

25 

0 

300 

310 

26 

0 

310 

320 

27 

0 

320 

330 

28 

0 

330 

340 

29 

0 

340 

350 

30 

0 

350 

360 

31 

,, 

360 

370 

32 

n 

370 

380 

33 

0 

380 

390 

34 

0 

390 

400 

35 

0 

400 

410 

36 

0 

410 

420 

37 

0 

420 

430 

38 

0 

430 

440 

39 

0 

440 

450 

40 

0 

450 

460 

41 

0 

460 

470 

42 

0 

470 

480 

43 

0 

48a 

490 

44 

0 

490 

JOO 

45 

0 

500 

Sio 

46 

4 

510 

520 

47 

8 

520 

530 

48 

iz 

530 

540 

SO 

0 

540 

550 

St 

4 

55o 

$60 

52 

a 

S6o 

570 

53 

iz 

570 

580 

55 

0 

580 

590 

56 

4 

590 

600 

57 

8 

600 

610 

58 

I- 

610 

620 

60 

0 

620 

630 

6i 

4 

630 

640 

62 

8 

640 

650 

63 

|2 

650 

660 

65 

0 

660 

670 

66 

4 

670 

680 

67 

8 

680 

690 

68 

X2 

690 

700 

70 

0 

700 

710 

7* 

4 

710 

720 

72 

S 

720 

730 

73 

12 

730 

740 

75 

0 

740 

750 

76 

4 


I 


Rs 

Rs 

Rs, A 

750 

760 

77 8 

760 

770 

78 12 

770 

780 

80 a 

7S0 

790 

81 4 

790 

800 

82 8 

Soo 

810 

83 12 

810 

820 

85 0 

820 

830 

86 4 

830 

840 

87 8 

840 

850 

88 12 

850 

860 

90 0 

S60 

S70 

9t 4 

870 

880 

92 8 

8to 

890 

93 >2 

£ w 

900 

>3 0 

0 » 

910 

6 4 

}i > 


- s 

9 » 

>3> 

08 1 3 

9>o 

940 

too n 

940 

9>o 

lot 4 

9>o 

9('o 

103 8 

960 

970 

103 13 

970 

980 

103 0 

980 

990 

106 4 

990 

1,000 

107 8 

1,000 

1,100 

113 12 

l,too 

1 200 

120 0 

1,200 

1 300 

126 4 

1,300 

1,400 

132 8 

I 400 
1,500 
j,6oo 

1,500 

i,6f>o 

1,700 

>38 13 

*45 0 

4 

>57 8 

163 12 
170 0 

176 1 

>82 8 

1,700 

1,800 

1.900 

i,8oo 

1 900 

2 000 

2.000 

2 loo 

2,100 

2 200 

Z 200 

z 300 

2,300 

2 400 

188 12 

2,400 

2 SOO 

*95 0 

z Soo 

2, 600 

201 4 

z.6on 

2.700 

207 8 

2,700 

2 8oo 

2*3 13 

z,8oo 

2 9OO 

220 0 

z 900 

3OO0 

226 A 

3.000 

3 >Oo 

>32 8 

3.100 

3 zoo 

238 ,2 

3.200 

3300 

3400 

3500 

3 600 

3300 

3400 

3 Soo 

3600 

*45 0 

>51 4 

>57 8 

263 12 

3700 

3800 

37cb 

33(50 

270 0 

276 4 

3.900 

3.900 

4000 

28S 

295 
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When the 
amount or 
v.'ilue of the 
subjec- 
matter- 
exceeds 


But does Propet 
exceed — "Fee 


Rs. A. 

Rs. A. 

Rs. A. 

4.000 

4,100 

301 

4 

4,100 

4,200 

307 

8 

4,200 

4.300 

3*3 

12 

4.300 

4,400 

320 

0 

4,400 

4.500 

326 

4 

4,500 

4,600 

332 

8 

4,600 

4.700 

338 

12 

4.700 

4,800 

345 

0 

4.800 

4,900 

35» 

4 

4,900 

5,000 

357 

8 

5,000 

5.250 

370 

0 

5.250 

5.S00 

382 

8 

5.500 

S.7S0 

395 

0 

S.7S0 

6,000 

407 

8 

6.000 

6,250 

420 

0 

6.250 

6,500 

432 

8 

6,500 

6,750 

445 

0 

6.750 

7,000 

457 

8 

7,000 

7,250 

470 

0 

7.250 

7,500 

482 

8 

7.S00 

y.750 

495 

n 

7.750 

8.000 

507 

8 

84OO0 

8.250 

520 

0 

8250 

8 500 

532 

8 

8,500 

8 750 

545 


8.750 

9,000 

557 

8 


9250 

570 


9250 

9,500 

5S2 

8 

9,500 

9.750 

595 

0 

9.750 

10,000 

607 

8 

10,000 

10,500 

626 

4 

10,500 

1 1,000 

645 

0 

1 1.000 

1 1,500 

663 

12 

11,500 

17,000 

682 

6 

12,000 

12,50a 

701 

4 

12,500 

1 3,000 

720 

0 

13.000 

13.500 

738 

12 

13.500 

14,900 

757 

8 

14.000 

14,500 

776 

4 

14.500 

15.000 

795 

0 


When the 

amount or value ^oes 

of the subject Proper 

matter exceeds— fee. 


Rs. 


15.000 

15.500 

16000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 

21.000 

22.000 

23.000 

24.000 

25.000 
26000 

27.000 

28.000 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 
40.C00 

42.000 

44.000 
46 000 

48.000 

50.000 
55 000 

60.000 

65.000 

70.000 

75.000 

80.000 
85 000 

90.000 

95.000 


15.500 

16.000 

16.500 

17.000 

17.500 

18.000 

18.500 

19.000 

19.500 

20.000 
21.000 
22,000 

23.000 
• 24,000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 
32 000 

34.000 
36000 
38 600 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 

55.000 

60.000 

65.000 

70.000 

75.000 

80.000 

85.000 
90000 

95.000 

I 00,000 


813 12 

832 8 
851 4 
870 o 
888 12 
907 8 
926 4 
945 o 

963 12 
982 8 
1,007 8 
1.032 f 

1,057 f 
1,082 8 
X.107 8 
I..32 I 

1,207 0 
1.232 I 

\iii 

IJW g 

I.33» I 

"V I 

1.38. 8 

"407 5 

1,437 ? 
I.4S7 ? 
1,482 8 
1 S13 12 
1.545 o 
1.576 4 
1,607 ^ 
1.638 12 
1,670 0 
1.701 4 

1.732 8 

1.763 12 
1,795 o 


And the fee increases at the rate of thirty-one rupees four annas for every 
five thousand rupees, or part thereof, for example— 


Rs. 

2 , 00.000 

3 00,000 

4.00 000 
5,00,000 

5.35.000 


Rs. 

2^120 0 
3.045 o 

3,670 o 

4.295 o 

4,500 o 


U. P COURT-FEES (AMENDMENT) ACT III OF 1933 

Passed by tub Local Legislature of the united Provinces 
OF Agra and Ouoh 


Act ta anitfid the Court Fees Act^ 1870, jn Us application to 
the United Provinces 


Whbreas It IS expedient to amend the Court Fees Act, 1870, m its applica 
Preamble United Provinces for the purposes 

hereinafter appearing , it is hereby enacted as 
follows — 

Title 1 (0 This Act may be called the United 

Provinces Court fees (Amendment) Act, 1933 

(2) It extends to the territories for the time being administered by the 
Local Government of the United Provinces 


Addition of new article to 
Schedule 11 to Act Vll of 1870 


2 In schedule 11 to the Court fees Act, 
1870, the following article shall be added after 
article 21 


Number 


Proper fee 

i Eleciion 
petition 

A petition presented to the Commissioner 
of a division or to the collector of a distret 
(or to some other person or tribunal spe 
cially appointed by rule in this behalO under 
sub section ('*) of section 22 of the United 
Provinces Municipaluics Act (Act 11 of 1916) 
questioning the eleciion of any personas a 
member ofihe Municipal boird 

One hundred 
rupees 


( 2 ) A petition presented to a District Judge (or 
to some other person or tribunal specnlly 
appointed by rule in ihis behalf) or to a 
munsif under sub section (2) of section 16 
of the Dinrici Boards Act (Act X of 1922) 
questioning the election of any person as a 
member of a District Board 

Do 


THE CROWN GRANTS ACT, 1895 
Act No XV OF 1895 
Passed by the Governor General of india in Council 
(Received the assent of the GoventotCeneral on the lOth 0 toher, iffpj ) 


An Act to explain the Transfer of Property Act, 1 SS 2 , so far as relates to 
grants from the CriJin, and to rcmcnc certoxn doubts as to the pozeets of 
the Crovin tn relation to such grants 

Whereas doubts hive arisen as to the extent and operation of the Transfer 
of Property Act, 18S2, and as to the power of the Crown to impose limitations 
and restrictions upon grants and other transfers of land made by it or under its 
authonty, and It is expedient to remore such doubts, Ic is hereby enacted 
as follows — 

C C H Vol I— t 
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THE CROWN GRANTS ACT. 
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Title extent nnd commencement called the Crown 

Grants Act, i 895 ; 

( 2 ) It extends to the who^® of.British India ;* 

Legislative papers For Statement of Obiecis and Reasons, vide Gazette 
of India 1895, Pt,V p 169 and for Proceeedings in Council, vide ibid Ft VI pp 
339 and 355 

Notes — In England It IS said "no one holds market without a license from the 
Crown and the reason has been thus stated ‘The reason why a market or fair 
cannot be holden without a grant ts not merely for the sake of promoting traffic of 
commerce but also, for the like reason as m the Roman law, for the preservation 
of order and prevention of irregular behaviour , ubtest mttUitudo, ubideht essel 
rector The words are those of fPi/wo/ in V (1765) 3 

1812 and they were cited m the house of Lords in the case of Hammerton v Earl OJ 
Dysart, L R (1916) 1 A C 67 at p 68 In Bengal the right to hold market is 
treated as incident of ownership of land A proprietor may set up a market in 
proximity to his neighbour's market without infringing the maxim Sic utere, tou 
at alte num non laeadas The proprietor of the old market has no monopoly 
or privilege which is entitled to protection and no immunity from competition 
{ffammerianw Earl of Dysari) He Im no remedy at law merely because nis 
profits are diminished ' 24 C W N 800 at pp 802, 803 This act validat g 

^ maybe contrary to the tenor of any 

9C W N. 1009=8 O C 3 « 7 =I 5 M L- J- 
grams made under Government of India 
loes not apply to leases by crown 104 Ind 
Cas 309 This IS also a declaratory Act 49 M 349 

2 Nothing in the Transfer of Property Act, 1882, contained shall apply or 
be deemed ever to have applied to any grant or 
Transfer of Property Act, other tansfer of land or of any interest therein, 
1882, not to apply to Crown heretofore made, or hereafter to be made, by or 

on behalf of Her Majesty the Queen Empress, her 

heirs, or successors, or by or on behalf of the Secretary of State for India in 
Council to, or in favour of, any person whomsoever, but every such grant and 
transfer shall be construed and take effect as if the said Act had not been 
passed. 

V • ••• * •• / ._ _ _ of property 

. ■ object to the 

■ • not saleable 

■ iture did not 

' actions as to 

see 3 A L J 

. ' mine whether 

the Crown is 

. . . . gram and the 

. . , • ■ the darkhatt 

• . ** so 29 M 461 ; 

'J'iJ’.'r™?. 7 ""*''' V ok“r 

. . ' * s that when the Court is 

. . . ’ Crown It shall construe 

= I T ,u ■ . 'Of Property Act A W. N 

Ac^o noT^Hi.V il ? ^ he provisions of sections 2 and 3 of the Crown Grants 

outrllion , r '1 '>!' ““ bchaU of Govetnmen. from ihc 

operation of section to? of the Transfer of Property Act a fortiori they do not 
Reci.tration Acf ivhicli itself provides for the 
are ^exempted from registration when e«cuted by or on 
, ■ ~ A 1760 13 A L J I2S The expression 

transfer of prerogative right possessed 
every description S3 lod Cas 345“ 

■ ^ • u y the Crown arc outside the operation 

* Certain word after this repealed by Act 10 of 1914 has been omitted 



Preamble] 


THE CUTCHl MEMONS ACT 


142/ 


of the Transfer of Property Act There is no distinction between gr'ints by 
virtue of the prerogative rights of the Crown and grants made ns a mercantile 
transaction for profit A I R 1927 Pal 319 As to the application of this Act in 
cases where the original endowment by v>akf made by former rule, vide 1927 
Oudh, 131 

3 All provisions, restrictions, condiUons and limitations o%er contained in 
r' 1 a- any SQch grant or transfer as aforesaid shall be valid 

and effect accordmg to the.t tenot, any rule 
of law, statute or enactment of the Legislature to 

the contrary notwithstanding 


Notes — A grant by the Crown for the maintenance of a tomb cannot be conten 
ded to be invalid, on the ground that it created an estate not recognised by the 
Mahomedsn Law as the Crown has under this section power to make any such grant 
or transfer, "any rule of hw, statute or enaciment of the legislature to the contrary 
notmthstanding’ 2 M L T 55 A stipulation m a lease granted by Government 
of land situate in Malabar, that the lessee should not erect buildings thereon does 
not fall within the mischief of section 10 of the Maiabtr Compensation for Tenants 
Improvements Act and is saved hy ilus section 53 Ind Cas 345=43 M ^3=37 
M L I 332 The Crown has m British India pover to grant or to transfer lands 
and by its grant, or on th“ iransfer to limit in any way t pleases the descent of such 
lands But a subject has no right by express declaration still less by mere volition, 
actual or pre»umed, to impose upon lands or other property any limitation or 
descent which is at variance with ihe ordinary law of descent of property 
applicable to the case 53 C W N ioi=»4o A 470-45 I A 134-48 Incf 
Cas 213 (p C) Where Crown grant couains a reservation of the 
right to terminate the tenancy on s x month s notice and also an express 
covenant by the lessee to surrender the tenant on ejectment is not 
eotiiled to coinpensanon under the Malabar Compe isation for Tenant’s 
Improvement Act ^ Ind Cas 475“ t* M L J 4 4 The Act cannot be taken to 
mean that when the Crown has granted an estate upon certain terms then those 
terms are to hold good in perpetuity and that (he Crown la precluded from modify 
ing those terms by subsequent legislation 19'’? Oudh 280 


THE CUrCHl MEMONS ACT, 1920 

ACT NO XLVI OF 1 ^20 
Passed bv the Governor General in Council 
Received th‘ assent oj (h‘ Govrntr Generil on the zjth SepUmher, 
ipzo 


Aft Ad to enable Cutchi Memons to b’ givemed tn matters of succession 
and inheritance by Muhanitnadxn la’o 
Whereas it is expedient to enable those Cutchi Memons who so desire to be 
governed in matters of succession and inheritance by Muhammadan law jt is 
hereby enacted as follows — ' 

Notes— Before the passing of this Act all the Cutchi Metnons vert soYtmed 
Hindu Law m matters of succession 41 B 18 1 = 17 Bom. L R 700- jTTn^r,/ 

196 , 43 lA W N 362 = 30 M L J av.Slnd Cas 990=30? R /.ofA 

^7 P W R (1910). 10 B *-30 B 497= 7 Bom L R AA7^B.ur rM 
Cutchi Memons are not Hindus 6B 452 Although Cutchi Memoas ak 

ed by the Hindu law and customs as regards succession, still m oiher 

as execution of Will etc they are governed by the Mahomedan fan- ? ^ 

558. 251 P L R 1903 4tB x8i = r7Bom L. R 799=31 bi Cas lif^s 

Object of the Legislation— The Cutchi Memons claim itit .v- t. ^ 
cendants of the Muhammadans who 
of Oman Except for the historical f ■ ■ 

converted to Mahomadanism about • . ^ 

present day good and strict Moslems nt j ^ .l. ^ 
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r " *= JudEment of 5 ,r m ihe year 1847, m what is 

Sn h™ 1>"<1 IfmcitiT case that m somi particulars they are 

mco™ h„,a 7® felt agsrieved and considered the principle so established as 
S™, nil” J» practice Realising lliis grievance of the Cirfrfl 

TtSt mu ^nte' a brought in by Mr Jnsttce Amir All about the end of 1S8S 

comLrni v ? a ^1 .r‘'"i“ permissive to the members of the C»/rfr d/rmo« 

S, .7 1, 7 i C '’eelare themselves subject to Muhammadan Law The Bill provided 
lor sucti a defclaration to be made in a prescribed form By reason of certain difTerence 
n n® provisions the Bill was not proceeded with In the year 1896 

^ submitted to the Imperial Legislative Council That Bill was 

s ett le O'! practically the same lines as the Bill of 1885 The Government of India 
would appear to have been still of op nion that it would not be right to accept such a 
measure unless it were shown to be in accordance with the wishes of the entire com 
munity ihe Bill was referred to a Select Commute The Committee made us 
report on the Bill and the matter was allowed to rest there and as no motion with 
made for 2 years the Bill was removed from the list of busi 

ness on the 24th March 1900 by an order of the President under rule 43 of the Rule 
or the conduct of Legislative Business From the manner in which the Cutcht 
Memons were agitating the question m their community it would appear that they 


are unanimous that they should be governed in all particulars by Muhammadan Law 
or thn Hanaft School’ Statcvient 0/ Objects and Reasons 


1 This Act may be called the Cutchi 
Memons Act, 1920 


2 (a) "Any person who satisfies the prescribed authority— 

Power to make a declaration Mbra™ and is the 

person whom he represents himself to be , 

t competent to contract within the meaning of section 11 of the 

Indian Contract Act, 1872 , and 


(c) that he is resident m Br'lish India 
mo” ^ ■* 


I?, the prescribed autho 

Act, and thereafter the 

j . . Its shall in matters of 

<a inheritance be governed by the Muhammadan law 
„ t.' ^ Where the prescribed authority refuses to accept a declaration under 
I > make the same may appeal to such officer 

general or special order, apppomt in this 
. inn necrnrinn nrdo, rbe p.=ocr.S 3 ‘n 1 .br.y\';'no’c^^pfrK^ “ 


- lue same"' 

and who is of sound mmd, and is not disSfn j®r' « subject 

wlilcb he „ subject’ A ° disquiIiScd from conlracling by any law in 

27 lod Cis 7ta . IS void to C emfp n» 


„ suojccf A /sorair.... „ • ' oy any law to 

S'? 4 , '»void 30 C S39(P C) 

1883 Unless pers . 46 A 568 23 P R, 

In matter of success rtb»ei »%.. — j. > 


rned by Mahomedan law 


Lo^IGmemment may mate 
‘f’to effect the purposes of this 


rtCl 

going I^'fS.^^Sh^ufS'^maTproudJT^^ generality of the forc- 

namely — may proaidc for all or any of the following matters 

fv.'l fd,, 


tions under^this Act shaH^e"* madc^ before whom and the form in which declara- 


•Substuuted and inserted by Act aioTig’, 
f bubstuuted by Act 34 of 1923 ^ ^ 
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(b) for prescribing the fees to be paid for the filing of declarations and for the 
attendance at private residences of any person m the discharge of his duties 
under this act , and for prescribing the times at which such fees shall be pay 
able and the manner in which they shall be levied ” 

(3) Rules made under the provisions of this section shall be published m 
the local official Gazette and shall thereupon have effect as if enacted in this 
Act 


THE DESTRUCTION OF RECORDS ACT, 1917 

ACT NO V OF 1917. 

Passed by the Governor General op India in Council 
Rectwed the assent of the Governor General on the i 8 lh 
February, tgiy 


An Act to consoltdate and amend the law providing for the destruction or other 
disposal of certain documents in the possession or custody of Courts and 
Reienue and other public offi ers 

Whereas it is expedient to consolidate and amend the law providing for 
the destruction or other disposal of certain documents m the possession or 
Custody of Courts and Revenue and other public officers , It is hereby enacted 
as follows 


Object of the Legislation — In present conditions doruments are requ red 
to he placed in the custody ot a Government offi et under a litge number of enact 
nients In many of these Acts no provis on ex $i$ for destrirton of documents 
lodged with the Registrar of joint Stock. Comp " ^ 

ties Act (XXI of i860) ibe Provident Insurance 
Life Assurance Companies Act (VI of 1912) 

1913), nor could such papers be dealt with und 

(HI of 1879) as It stands It is accordingly proposed to repeal and re enact the Act 
of 1879 so as to make it conform 10 modern requirements The principal feature 
of the draft Bill is that it empo vers cer am authorities to frame rules for the disposal 

ay consider not of sufficient 
the delegation to subordinate 
ocal Government The rule 
s and the chief controlling 
be affected by this Bill — 

Statement of objects and Reasons 


Short title. 
Definitions 


1 This Act may be called the destruction 
of Records Act, 1917 
*2 In this Act — 


(i) “The Chief Controlling Revenue authority” means — 

(<r) in the presidencies of Fort \\ illiaro m Bengal and For St George and 
in the United Provinces and Bihar and Onssa — , the Board of 
Revenue , 

{b) in the presidency of Bombay outside Sindh and the limits of the 
town of Bombay, — a Commissioner , 

(c) m Sindh, — the Commissioner , 

(d) in the Punjab and Burma, — the Financial Commisssioner , and 

(e) elsewhere, — the Local Government or such officer as the Lo^l 

Government may, by notification in the local official Gazette, 
appoint m this behalf 

(2) “High Court’’ means the highest Civil Court of appeal in any local 
area 

jjotes — The following definition of High Court occurs in the General Clause 
Act (I\ of 1897) — ‘High Court used with reference to Civil proceedings, shall 
mean the highest Civil Court of appeal in the part of British India m which the Act 


* Sections 2 and 3 ha e been amended by U P Act 12 of 1922. 
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or Regulation containing the expression operates —K/i* SecliorfS {24) of the General 
Clauses Act {IX of tS^7) 

3 (r) The authorities hereinafter specified may from time to time, 

Powtrto ce,.a.„ authorities the disposal, by destruct.ou or 

to makes rales for disposal of mhermse, of such documeii s as are, in tM 
documents opinion of the authority making the rules, noi 

of sufficient public value to justify their pre- 
servation 

(a) The authorities shall be — 

(a) m the case of documents in the possession or custody of a High 
Court or of the Courts of Civil or Criminal jurisdiction sub 

ordinate thereto, — the High Court , 

(^) in the case of documents in the possession or custody of Revenue 
Courts and officers, the Chief Controlling Revenue authority , 
and 

(<:) in the case of documents m the possession or custody of any other 
public officer, — the Local Government or any officer specially 
authorised in that behalf by the Local Government 

(3) Rules made under this section by the High Court of Judicature at 
Fort William in Bengal shall be subject to the previous approval of the 
Governor General m Council, and rules made by any other High Court, or 
by a Chief Controlling Revenue authority or by an officer specially authorized 
in that behalf by a Local Government, shall be subject to the previous 
approval of the Local Government 

Notes —The principal feature of the Act IS that It empowers certain authorities 
to frame rules for the disposal by destruction ’ 

they may consider not of sufficient public value to 
for the delegation to subordinate officers of the 

Local Government The rule mahtng powers a iva y vcj ^ n. t* « “ . 

and the Chief Controlling Revenue Auihoriues by Act 111 of 1879 is not affected 
by this Act — State tent of Objects and Reasons 

4i All rules and orders directing or authorising the d'^struction or 
. ,, , . other disposal of documents m the possession 

or custoly of a„y pubhc offl„r, Lre.ofore 
made by a Local Government, or with the 
approval of the Local Government by any authority not empowered to make 
such rules under the desiruction of Records Act, 1879,* shall be deemed to 
have had the force of law from the date on which they were made, and all 
such rules and orders now in force shall continue to have the force of law 
until they are superseded by rules made under this Act 

Notes -By ihc smiion ihc previous rales or orders made under Act m of 
1879 uciuire the farce of larv The rccessiiy of making fresh rules dcahnu r.uh 
subjects contained in the old rules has been done away ivilli by [bis section ^ 

5 Nothing in this Act shall be deemed to authorise the destracljon 
Saving of certain documents ® *07 “O'^ument which, under the provisions 

kept and ma.ntatned '= '<> >>= 

6 Repeals. Repealed by Act XlJof rgs?. 


THE SCHEDULE 
UirrEAL or enactuevts 

Repelle d by Act XII of jgi- 
* Act HI of 1879 



THE INDIAN DIVORCE ACT 

ACT NO IV OF 1 869 

Received the G G*s assent on the 26th February, i859.' 


An Act to amend the lara relating to Divorce and Matrimonial Causes tn India 

Wheres it is expedient to imend the hw relating to the divorce of poisons 
Prcambl professing the Christian religion, and to confer 

^ ® upon certain Courts jurisdiction in matters 

matrimonial ; It is hereby enacted as follows — * 


1 — Prehmtnary 

p, 1 This Act may be called “The Indian 

Common "mlM of Act “''f ” of 

on the first day of April, 1869, 

’ ■ ' ' • " 'laiemeni of Objects and Reasons Vide Calcutta 

lect Commitiee Vide Gazette of India 1869 p 192 
Calcmti Gaiette 1862 supplement p 463 tbtd 
etie of India 18 9 supplement p 291 


?. This Act shall extend to the whole of British India, and (so far as only 
« , r A . regards British subjects within the dominions 

txient Of Act hereinafter mentioned) to the dominions of 

Princes and States in India m alliance with the Majesty 

“Nothing hereinafter contained shall authorise any Court to grant any relief 


Extent of power to 
relief generally, 


grant 


under this Act except where the petitioner [or 
respondent, t professes the Christian religion, 


“Or to raalce decrees of dissolution of marriage except where the parties to 
, , , . the marriage are domiciled in India vtthe time 

when the pctilion IS presented, 


* Act IV of 1869 extends to India the principal provisions of 20 Izi Vict c 
85, as amended hv 22 and 33 Vict c 61 2381:24 Vict,c 144 and 29 \nd3oVict 
c 32 It also embodies many rulings of Str Cressviell Cress-veil and Lord Penznnee 
' ' j 1 I f , - ”ppcr Burma generally (except the Sban States) 

■ 1 HI of 1913 s 3 in the Svnthat Parganas by 

■ by Keg (111 of 1S99) s 3 , in Angul and ihe 

I 1 the AraVan Hill District (except so much of 

sections 47 and 49 as relates to stamps) bj Reg (IX 0(1874) s 3 and in British 
Baluchistan by Reg (I of 1890) s 3, and Reg 2 of 1913 s 3 

*. • j— .1. i.j r»,5,j,cis Act (XIV ofiS74)to 

' ing the present District of 

• the Kolhan m the District 

• igapatam Fort St George 

It has been extended by notilication under the same Act to ihc North Western 
Provinces Tam Stt Gazette of India 1876 Pt i p 505 

The Limitation Act does not apply 10 suns under this Act— See Act W of 1877, 

* + Inserted by Act XXX of i 27 
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* Or to nnke decrees of nullity of inimage except where the marriage has been 

or of null iv solemnized in India, and the petitioner is resident 

‘ ^ in India at the time of presenting the petition, 

* Or to grant any relief under this Acl, other than a decree of dissolution 
of marriage or of nullity of marriage, except where the petitioner resides in India 
at the time of presenting the petition 

Notes — For the second third and fourth paragraphs of the old section 
infra) the paras within quotations have been substituted by Act 25 of 1926 

Old Section 2 — This Act shall extend to the whole of British India, and (su 
Extent of Act far only as regards British subjec's within the domi 

nions ncreinafter mentioned) to the dominions of 
Princes and States in India m alliance with Her Majesty 

Nothing hereinafter contained shall authorize any Court to grant any relief under 
Extent of nowpr lo prnnt this Act, except m cases where the petitioner 

rSref SeneralW ® professes the Christian religion, and resides in 

reiiei generally presenting the petition, 

or make decrees of dissolution of mirnage except m the following 
. , , . cases (al where the marriace snail have been 

ihssoluMftn*”^^'^ decrees of India or (^) where the adultery, 

o solution unnatural crime complained of shall 

have been committed in India , or fc) wherejihe husband h*is, since the solcmniza 
tion of ih* matrnge, exchanged his profession of some other form ol religion , 


nnd nullity 


or the make decrees of nullity of marriage except 
in cases where the marriage has been solemnized 
tn India 


Extent of Act*~ This section extends (he provisions of this Act to Earopoia 
Briiish subjects residing in a naiive state loD 422 

‘ ^ « j „ decree agitnst 1 

applicable to such 
I polygamous con 
V 2 N W P 370 
. ‘d under this Act 

o case, where the 

• • s to what persons 

xxn , 14 M 380 

, . 9 C 469 , 16 M 

. . * ' be a Christian by 

meanings according to 

*1 ** ®PP>'«able and ihe context to which it*is fbund Each 


• See also Lotiyt Case 


43 . 79 Ind Cas 
But where ihe 
outt other than 
municipal law 
S the decree is 
Russ and Uy 337, 


Substituted by Act 35 of 192$ 
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Convoy V Biarly 3 Hagg 639 Dotphin v H L C 390 , Pi/fv Pitt 4 

Macq 6:7 , Ska vs Atlorniy General L R 2 P D 156 The existing English Law 
on the subject wis summarised by the Judge Ordinary Lord Penzance x'n Shaw v 
yi., — , »/» T, T> « .r* 1.„ ..r „ .X. ver been 

' English 

i m the 

' „ ciled, the 

English Courts would recognise and act upon such a divorce, appears to be a 
question not wholly free from doubt, but the better op nion seems lobe that they 
would do so if the duorce be for a ground of divorce recognised as such m their 
country, and the foreign country be not resorted to for the collusive purpose of 
* " " ' * ' So It It not competent for a British Indian Court 

when the parties are not domiciled m India though 
• India and the ma rimonia! offence was committed 

i Residence must be a bona fide one 38 B 125=15 


Adultery committed in India — Whatever the place of marriage may be, 
the District Court has under this section jurisdiction to pass a decree for dissolution 
of marnge when adultery the ground for dissolution has been committed in 
India. 23 B 392 

Effect of amendment by Act 30 of 1927 —Under the Indian Divorce Act 
^ If 1 j „ which the petitioner professes 

• • rawed by a Christian Marriage 

ly to Christian parties to such a 
also to apply for relief— 

3 In this Act, unless there be some thing 

Interpretation clause repugnant m the subject or context,— 

(r) “High Court’’ means, 

m any Regulation province — the Court there established under the Act 
oF the twenty fourth and twenty fifth of Victoria chapter one hundred 
and four , 

tn the territories for the time being subject to the government of the 
Lieutenant Governor of the Punjab— the “High Court of Judicature at 
Lahore 

in Burma — ‘ The High Co irl of Judicature at Rangoon” t 

“in Oudh — the Chief Court of Oudh in Sind — the Chief court of 
Sind” J 

and in any other Non Regulation Province and in any place 
in the dominions of the Princes and States of India in alliance with 
Her Majesty — the High Court or Chief Court to whose original 
criminal jurisdiction the petitioner is for the time being subject, 
or would be subject if he or she were a European British subject of Her 
Majesty 

In the case of any petition under this Act, ‘ High Court’’ is that one of the 
aforesaid Courts within the local limits of whose ordinary appellate jurisdiction, 
or of whose jurisdiction under this Act, the liu>band and wife reside or last 
resided together 

§ (2) “District Judge” means, in the Regulation Provinces “and in Oudh” 
a Judge of a Principal Livil Courts of original jurisdiction , 


* Words wiilun quotations have been substituted b) Act 18 of 1919. 

+ The words within quotations have been subs iiuted by Act XI of 1923 
i Inserted by XWII of 1925 

I So much of s 3 cl (2) of this Act as defines ‘Dtsirici Judge” to mean in the 
Central ProMnccs a Commissioner of a Division is repealed b> (\ct IV of 1901) 

C. C. H. Vol 
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in the Non Regulation Provinces, other than “Oudh,” Sind and “BurmV, 
a Commissioner of a Division • 

in ^‘"Burma and Sind— a Judge of a District t Court 
and in any place in the dominions of the Princes and States aforesaid 
such officer as the Governor General of India m Council shall from time to time 
appoint m this behalf by notification m the GasfiU of Inaia and m the 
absence of such officer, the High Court in the exercise of its original jurisdiction 
under this Act , 

(3) “District Court” means, m the case of any petition under this Act, the 
Court of the District Judge within the local limits of whose ordinary jurisdic 
tion or of whose jurisdiction under this Act, the husband and wife reside or 
last resided together , 

(4) “Court" means the High Court or the District Court, as the case 
may be * 

(5) “ilinor children" means, in the case of sons of native fathers, ' 7 ^® 
have not completed the age of sixteen years, and, in the case of aaugnters 
of native fathers, girls who have not completed the age of tmrte n years 
in other cases it means unmarried children who have not completed the age ot 
eighteen years 

(6) “Incestuous adultery" means, adultery commuted by a husband with 1 

woman with whom, i! b« wife weie dead, he could not UvxfuUf conttact 
marriage by reason of her being within the prohibited degree? of consanguinity 
(whether natural or legal), or affinity 

(7) “Bigamy with adultery" means adultery with the same woman with 
whom the bigamy was committed * 

(8) "Marriage with another woman" means marriage of any person, being 
married, to any other person, during the life of the former wife, whether the 
second matnage shaU have taken place wnhm the dominions of Her Majesty 
or elsewhere 

( 9 ) ‘Desertion implies an abandonment igamst the wish of the person 
charging It and 

‘Property" includes, in the case of a Wife, any property to which she 
IS CTiilied for an estate in remainder or reversion, or as a trustee, executrix 
« aammisiratrix and the date of the death of the testator ot intestate shall 
be deemed co be the time at which any such wife becomes entitled as executrix 
or administratrix ‘.wm' 

'■raided together -As used ihe eord •■resulc.' 

R i TONIS’ I’;:™'"""' ">«■« or for somt considerable t, me 
-..a. „ ^ i Where dm hoshand and mfe had no nermanent 

H' '""t'a'""! h, (he Coutt hasmg jnrisd.clion ?l 
dc place eherc chey Iasi resided toreiher thonji, for a tbott ptnod 36 c obi 
The norJ ojelbet musl be read m,ih list reside I only as Dora L R 361 
4J B , 2? Bom L R 1077,76 PR 1916 soIndCas 
IM'iei \?'nh ’i' • ^ • ,7 P B 11)05 , H W R 416 , asi 

iirar nVihe'n?,?f, ? " 5 '«'<!'« «ilhiii the j insdicliiin of die Court at Ihc 

^ide 'li'c JSVnraf o'Mhe eord°"’red ,?■ 

Bnb eecllon (8) -Tli- i-rro • raatmge- does not include Hindu marriiuc 


• Subttitu ctl b) Xl of 1923 

t Certain words if er ihu rep-tted by Act 34 of 19,5 by Act .W’XIVof 2926 
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causL Milter \ Muter, b P i> 187 A desertion may be made by the husband 
where he was imprisoned for 4 jears for felony and twice for debt Aslope v Aslope 
29 L J Mat 27 Where a husband nfier Ins return from foreign country did not 
«ee his wife a case of desertion was proved Lawrence 't Lawience 2S W & Tr 
573 For other cases of desertion \ide* v Hently 33 L T 16^ , Draw v 
Dra-a. 13 P D 97 , Thomas i Thomas, (1924) P 194 , Noll v Noll i P & M 231 , 
Yeatmans Yealman i P S. M ^Z<i,Potellv (ig^a) P 278, Townsends 

Toansend 3 P &. M ^■•9 , Garcia \ Carets 13 P D 216 But there is no 
desertion when the panics parted by mutual consent Smtlhv Smilh t S W 5. 
Tr 3}9 Desertion is not to be held merely by ascertaining' which of the 
patties left the matrimonial home first That fact may be immaterial The 
pany who by his or her a'^t intends bringin^^ co habitaJion to an end com 
mils the desertion Sicker v StcLerl (1899) P 278 Where the husband is 
It 1 , — V r u r I a case of desertion 

■ and may be guilty of 

larties De Lanbatt 
cause to refuse to 
Sym^e, 70 L J P 
' r 94 L T 704 A 

party who brings co-habitation to an end cannot afterwards complain of desertion 
by the other Bradshaw \ Drtdshaw (1897) P “'4 . Kays Kiy 73 L J P 168 
A mere refusal to resume co hab tatioa after acre"m*nt to live apart is not desertion 
Brccts y Brest ef -^3 L J P S7 Withdran si frou} tvife f compsH) under coinpuJ 
sion IS not desertion 3 C 48, , Tovnsends Townsend 3 P A D i'’9 

High Court —The Hi^h Court has jurisdiciion avhere ihe parlies are residents 
ofand adultery IS comm tied in •’4 Pifganas 3 15 L R 67 See 18 A ^73 

T -ri ^ n Resident of Aden is not a D strict Judge as 

■ < L R R72 37 U 57 >7 Ind Cas 215 As regards 

m a suit for divorce arismg between E iropean 
live Sutc vide 10 D 422 A decree dismissing a 
made by the Judicial Commissioner of Oudh eaer 
Judge IS appealable to the High Court for the 
N W P 4 A 306 See 39 D 136 (F B ) , 40 B 109 

Cost of appeal by wife— In a suit for divorce a wife though unsuccessful, 
IS entitled to the costs of an appeal if It is not unreasonably preferred 4 C 26o*« 

3 C L R 484 

// —Jurisdiction 

4 The junsdiciion now exercised by the High Courts m respect of divorce 
,, , a mens el /onr, and in all other causes, suits, 

subicct to Act such Courts and by the District Courts subject 

Exception to the provisions in this Act contained, and 

‘ not otherwise , except so far as relates to the 

granting of marriage licenses, which may be granted as if this Act had not 
been passed 
See 
shall b 

notpre ,, 

under . , 

declarii 
of this 


By section of the High Cour^s^ Act such malnmomal junsJ ct on - 




as conferred 
’ direct and 
se d reeled 
the High 
eier) pover 
cn c Couris 
he Com )a> 
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in the Non Regulation Provinces other than ' Oudh ” Sjnd and “Burma , 
a Commissioner of a Division 


m «“Burma and Sind— a Judge ofa District t Court 
and in any place in the dominions of the Princes and States aforesaid 
such officer ns the Governor General of India m Council shall from tim® to t*®’® 
appoint in this behalf by notification m the Ga’ttti of Inata and in the 
absence of such officer, the High Court in the exercise of its original jurisdiction 
under this Act , 

(3) “District Court means, m the case of any petition under this Act the 

Court of the District Judge within the local limits of whose ordinary junsdic 

tion or of whose jurisdiction under this Act, the husband and wife reside or 
last resided together , 


(4) * Court ' means the High Court or the District Court, as the case 
may be • 

(s) “Minor children ’ means, in the case of sons of native fathers, 
have not completed the age of sixteen years and in the 
of native fathers girls who have not completed the age of thitte n years 
in other c«es it means unmarried children who have not completed to- age of 
eighteen years 

fA\ T-" * 1 « « '>duUery corommed by a husband with a 

e dead, he could not lawfully contract 
the prohibited degrees of consanguinity 


(7) “Bigamy with adultery" means adultery with the same woman with 
whom the bigamy was committed 

(8) ‘Marriage with another woman * means marriage of any person being 
married to any other person during the life of the former wife, whether the 
second marriage shall have taken place wnhin (he dominions of Her Majesty 
or elsewhere 

(9) ‘Desertion implies an abandonment against the wish of the person 
charging it and 

(«ol Property includes 10 Ihe case of a wife, any property to which she 
« entitled for an estate in remainder or reversion or aS a trustee, executrix 
or administratrix and the date of the death of the testator or intestate shall 
be deemed to be the tune at which any such wife becomes entitled as executrix 
or administratrix 


Besides or last resided together -As used m the section the word ‘resides 

lofeVniS o % considerable lime 

^ I0®o-i9o3 Vol 1 223 ) Where the husband and wife had no permanent 
?? be entertained by ihe Court haring lurisd cuon at 

Replace where they last res ded m^etber tliough ftr a short period^ 36 C 964 

171 1 R 1911 See also 45 B 547 23 Bora L R 1077 76 P R 1016 ^oTnH Pie 

ici ^If hoV 931 ,36 c 954 77 P R 190, , 14 W R 416 189' 

..ml V Parties are resident within the juri.dici.oii of the Court at the 

tolnd Can«?(FV/ ‘he Court has jurisdiction 22 Bom L R 

r I T , ! As to the mean ng of the word reside 

Bat/ 

17^*^235^'^*^^°*^ marriage- docs not include Hindu marriage 


* Subsiituied by XI ol 1923 

t Certain words after thi. reyaled by Act 34 of 1926 by Act XXXIV of 3926 
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Sub-section (9) — The desertion must be against the will of wife Smith v Smith, 
I Sn «S. Tr 359 = 28 L J Mat 27 Judiaal separation can be decreed by reason of 
the wife’s desertion of her husband for two years or upwards without reasonable 
cause Miller v Miller, 8 P D 187 A desertion may be made by the husband 
where he w ns imprisoned for 4 
29 L J Mat 27 Where a 
«ec bis wife a case of desert on 

573 For other cases of desertion vide , v He»tly,%i'L T ^63 , Draw v 

Drij} 13 P D 97 1 Thomas v Thomas (1924) P 194 , Nott v Nott, i P &. M 251 , 
Yeatmanv Yeatman 1 P &. M 489,i’ot#//v Powell, 278, Townsend v 

Townsend 3 P 5. M 129 , Garcia v Garcia 13 P D 216 But there is no 
desertion when the parties parted mutual consent Smithy Smith, i S W & 
Tr 3>9 Desertion is not to be held merely by ascertaining which of the 
parlies left the matrimonial home first That fact may be immaterial The 
part) who by his or her an intends bringing co habitation to an end com 
rails the desertion Sicler' v Sickert (1899) P 27S Where the husband is 
willing to Inc with wife but refuses tn gne up the adulterous life a case of desertion 
by the husband is proted Kochs Koch, 6&L J P 90 A husband may be guilty of 
desertion although there had been no CO habitation between the parties De Lanbaii 
que\ Lanisnque 63 L J P 20 A w fc has no tight without cause to refuse to 
allow her husband to have sexual intercourse with her Synze v Syn^e, 70 L J P 
97 Habitual drunkenness is a just cause Deer s Beer 94 L T 704 A 
party who brings co habitation to an end cannot afterwards complain of desertion 
by ibc other Bradslaw \ Drtdshiv, {l8>7) P 24 , Kayv Kay 73 L J P 168 
A mere refusal to resume co hab taiioa after agreem*m to live apart is not desertion 
Drojsn V Drown 'Jj L J P 87 Wiilidrawal from wife s company under compul 
Sion IS not desertion 3 C 485 , Townsends Townsend 3 P & D 129 

High Court —The High Court has jurisdiction where the parties arc residents 
of and adultery IS committed in 24 Parganas 3 B L R 67 See 18 A 375 

■■ " _ ^ Aden is not a District Judge as 

defi I 37 B 57 , 17 Ind Cas 215 As regards 

the for divorce arisiog between European 

Brn • J - T» A J r-. r — 

suit for dissolution of marriage made by ' 

cising the power of a District judge 1$ ■ 

N W P 4 A 306 See 39 B 136 (F B ) , 40 i> loj 

Cost of appeal by wife— In a suit for divorce a wife though unsuccessful, 
IS entitled to the costs of an appeal if it is not unreasonably preferred 4 C 260= 
3 C L R 484 

II —Jurisdiction 


4 The jurisdiction now exercised by the High Courts in respect of divorce 
Mattmamal jm.rf.cl.on of ^ ”5"’ '' 


High Court to be exercised 
subject to Act 
Exception 


and matters matrimonial, shall be exercised by 
such Courts and by the District Courts subject 
to the provisions in this Act contained, and 
not otherwise , except so far as relates to the 
granting of marriage licenses, which may be granted as if this Act bad not 
been passed 

qqc • ’ ^ m matters matrimonial 

ujjU and not otherwise does 

ige was duly solemnized 
-oun can make a decree 
those contained in s iS 


not pre 
under 
declarn 
of this 


Bv section of the High Courts Act, such matnmomal jurisdiction was conferred 
ihc Ifich Courts as Her Majesty might by Jeitcrs patent grant and dwetand 
was ntovided that save as by such letters patent might be otherwise directed 
wimout prejudice to the legislative powers of the Gosernor General, the High 
r lift m each Presidency sliouH have exerased all jurisdiction and every power 
imhoritv whatsoever m any manner \esied m an> of the supreme Cour 
Ind CIS <r--3S u ‘=5 ' 


ecclesiastical jurisdituoa of the D 
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Supreme Court 'vis limited to persons descr bed nnd d siintuished by iho appel!** 
tion of British subjects residing m the town and island of Bombay and the factories 
subordinate thereto and all the territories dependent upon the Government of 
Bombay Ibtd It \\as held in /Ir</war Curietjeev Perozebo}e, 6 M I A 34®“4 
W R (P C) 91 that this jurisdiction could not be exercised over the Parsts By 

that decision was given 
to ‘ matters matrimonial 
regards the jurisdiction 
where the parties reside 

. R 109 As regards the 

(1923) Pat I27»A I R 
already possessed by the 

High Court at the date when me Act came into force 94 Ind Cas 932 

5 Any decree or order of the late Supreme Court of Judicature at 

_ , , Calcutta, Madras, or Bombay silting on the 

Enforcement of decrees or ecclesiastical side, or of any of the said High 

Courts smmgm the “’i” 

® monial jurisaiction, respectively, in any cause 

or matter matrimonial, may be enforced and dealt with by the sai ig 

Courts, respectively, as hereinafter mentioned, in like manner « sucti 

decree or order had been originally made under this Act by the Courts so 
enforcing or dealing with the same 

6 All suits and proceedings in cause* and mailers matrimonial which, 

when this Act comes into operation, are pending 
Pending suits in any High Court, shall be dealt wjth and de 

cid^'d by such Court, so far as may be as if they had been originally instUu 
ted therein under this Act 

7 Subject to the provisions contained in this Act, the High Courts and 
Court to act on principles of District Courts shall, m all suits and 

English Divorce Court »ng« hereunder, act and give relief on pnn 

ciples and rules which, in the opinion of the 
said Courts, are, as neatly as may be, conformable to the principles and rules 
on which the Court for Divorce and Matrimonial Causes in England for the 
time being acts and gives relief 

“Provided that nothing m this section shall deprive the said courts of 
jurisdiction in a case where the parties to a marriage professed the Christian 
religion at the time of the occurrence of the facts on which the claim to relief 
is founded 

Scope— This section is applicable not only to the grant ofreliefbut also to 
question of procedure S5 Ind Cas 269 52 C 566=1925 Cal 574 . but see 30 C 
'S » residuary section intended to provide for any 

matters which by inadvertence or otherwise arc not dealt with in the Act It is not 
es"oera nature 

SS & Enahsh country an unfamiliar 

branen oi toghsh Law The expression 'ru es and princioles noints rather to the 

mta ce?tr.n d*e? ‘heseTaSo^iaTc" sel n requu 

L^R 94 ^ ^ ® ^ evidence md other cognate matters 47 B 843=25 Bom 

hv ^j^^oroiimtioT^or cruelly and the marriage of the parties can be proved 

i/enmvSf the oariies separation and by showing the 

,n till. Unr rtf the nsriiix .1 ® ^'vorcc, if there is no evidence as 

*pVn'l^«ofEn\^lh -'I relief on the general 


The words within quotations have been added by Act X of jgi; 
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Proviso — The rulings in 17 M 235 and 8 Bom L R 856 are of no effect m view 
of the addition of the proviso 

Matrimonial causes in England — There is the possibility of reading into 
this section m intention on the part ofLegisIatare to adopt whatever lest the Court 
of Divorce in Englano might from time to time lay down upon the matter of divorce 
but that IS a forced and unnatural construction Also it would be necessary to om't 
the words "subject to the provisions contained in this Act ’ Had the Legislature 
intended any such result, it ^^ould have been easy to say in express terms that the 
provisions of the Act must be read as subject to the rules and principles adopted from 
tune to lime by Matrimonial Courts in England They have chosen to say precisely, 
the contrary Any such construction would introduce an element of uncertainty 

■ ■ d as conferring juris 

A I also 2 Bur L J 106= 

^ _ into the witness box, 

he must be snorn, and he must prove his case because among other ihmgs the Judge 
has to satisfy himself whe her there is any collusion between the parties and he has 
further to satisfy himself as to the complete truth and honesty of the petition 69 Ind 
Cas 509 = 1* R 4 A i = (t9'’3)All 43 In proceedings for divorce the evidence of 
the husband or wife alone ought never to be accepted without corroboration either 
by witness or at least by strong surrounding circumstances A I R 1923 Mad 9 
A dom cile of choice can only be acquired by residence coupled with an intention of 
permanent or definite residence 79 Ind Cas 719 


8 The High Court may whenever it thin’-” ' 
mine as a Co 
or proceeding 


Extraordinary jurisdiction of 


High Court 


Court of any 


of Its jurisdiction under this Act 

The High Court may also withdraw any such suit or proceeding and transfer 
- . It for trial or disposal to the Court of any other 

Power 10 iransRt 

Soope— Such District Judge roust be subordinate to the High Court 40 B 109 
9 When any question of law, or usage having the force of law, arises at 
r. ,• , i, -u proceedings previous to the 

Reference to High Court hearing of any suit under this Act by a District 
Court or at any subsequent stage of such suit, or in the execution of the decree 
therein or order thereon, the Court may, either of its own motion or on the 
application of any parties, draw up a statement of the case and refer it, with the 
Court s own opinion thereon, to the decision of the High Court 


U the question has arisen previous to or in the hearing, the District Court 
may either stay such proceedings, or proceed in the case pending such reference, 
and pass a decree contingent upon the opmtoa ot the High Court upon rf 

If a decree or order has been made, its execution shall be stayed until the 
receipt of the order of the High Court upon such reference 


III — DittoMion of Marnage 

10 Any husband may present a petition to the District Court or to the 
. High Court, praying that his marriage may be 
^ toolvcd on thl Eioond that h.s wifl has, Leo 

the solemnization thereof been guilty of adulter) 
Any wife may present a petition to the District Court or to the High 
< tr.. Court, praying that her marriage may be dis 

When wife y p soUed on the ground that, since the solemniza 

dissoluu jjQj, thereof, her husband has exchan.ed his 

profession of Christianity for the profession of some other religion, and gone 
through a form of marriage with another woman , 
or has been guilty of incestuous adultery, 
or of bigamy with adultery. 
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or of marriage with another woman with adultery, 
or of npe, sodomy, or bestiality, 

or of adultery coupled with such cruelty as without adultery would have 
entitled her to a dtvore a vicnsa tt toro, 

or of adultery coupled with desertion, without reasonable excuse, for 
two years or upwards. 

Every such petition shall state, as distinctly as the nature of the cas“ 
permits, the facts on which the claim to have 
Contents of petuion such marriage dissolved is founded 

Adialtery of "wifo — In a clntBt of aduUcry the evidence must be cleir 
Wmcom'i WinicQm 3 Sw S.'tr 380, Alexander v A/etander 3 Sw & Tr 9S . 
But under certain circum tanecs such a lulterj may be presumed Davtson v 
Davidson a Jut N S 547 

Change of religion — Bj a husband and his subsequent marrage ts a ground 
for divorce 14 Ind Cis 191 see also 2 Rang 199 

Adultery— The Court may presume adultery when it 

Ind Cas 782 

, , , Kmg ' 

, ■> V Allen A C 

(1924) P 4"S 

Adultery alone js not a sufficient ground for a wife to Irame a petition for 'or 

a dissoluiien of marriage The a luUery must be coipled with one of the other 
reasons given in tins section 8 Ind Cas 1186 (h B) 

Sodomy —Carnal knowledge against the order of nature by a man wuh woman 

was held to be sodomy within the meaning of this section 68 P R iSoJ , see 

1 A 43 6 A 204 

Adultery and cruelty —Adultery and cruelly after judicial separation is also 
good giound for 1 decree for dissolution II Bur L T 227 45 *na Cas 9*4 

The cruelty must be such as endangers life, limb or healili, bod ly or menial or 
■■ •' 381 Repeated acts of cruelty may also 

lod Cas 982 Communicating contagious 
14 Dur L R 173 , see also 83 tnd Cas 

Deset^tion —Desertion must be against the will of the wife 8L B R 
B) Before ihe two years period of desertion is over a petition for divorce would 
be premature and % ihout a cause of action 21 Ind Cas 230 . see also IVoOdv 
^ ^Tr 23^5 ^ ^ ' CadUpp v Cudhpp i Sw & Tr 229 Oargdl v Gargtll, i Sw 

Where a deed of separation has been executed by ihe wife, she cannot plead 
desertion Ro-s Roe (1916)? I53 » DaKd'» DagiZ 7 P & D \x^Cr\bb\ Crahb 
I P 8. Til 609 Tacts constituting desertion may vary Wiliams v Williams 3 
Sw &Tr 547 A husband who by his ill treatment, compels his wife to separate 
from him and afterwards refuses to receive her is guilty of desertion Grajesv 
Craves 3 Sw &, Tr 350 

Hesonable excuse — Where there is a reasonable excuse a husband can desert 
his wile Deer \ Beer, 54 W R 564, Lawson v Lawson 7C W N ccxiv . 

<‘9oi) A C 317 , Haswell v Haswell, i Sw «L Tr 503 , Faulkes v Faulkes 
64 L T 834 I Coultparts Coultparf 28 L J P 2T , ffeyes v Heyes 13 P D it 
Where the husband refuses to nllov his aiife to live with him except under 
orders of h s mistress and the wife lives apart it amounts to desertion 2 
Rang 199 


1 s mistress and the wife lives apart it amounts to desertion 


11. Upon any suc>- — 1, the petitioner shall 

Adulterer to be co rc co respondent to 

(]cnt f s IS excused from so 

doing on one of the following grounds to be 

allowed by the Court , — 

(i) — ^That the respondent is leading the life of a prostitute and that 
the petitioner knows of no person with whom Ihe adultery has 
been committed , 
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(») —That ths I ime of the alleged TduUerer is unknown to the peti 
tioner, although he his made due efforts to discover it , 

(3) —That the alleged adulterer is dead 
Prostitute — The addiiion of co respondent is not necessary if the wife has been 
leading the life of a prosjjiute 3 B L R Ap 9 , fIcoJi* 1 Hooke 27 L } Mar 6r , 
Quicie V Quic/e 31 L J Mat 28 

Adulterer —A person w ' ^ 

a petition by the wife for 

entitled to intervene 4C W * / r 

525^. Be//v D -1 . . 


* n L R 2SI = A 1 R 1925 Bom 231 

‘ 47 B 657 14 C W V (cccxMi) 

Where some of the adulterers are knoun and some are unkiio vn, the known adul 
terers should be added as CO respondent Pettty\ Penlj,7? D ig 

12 Upon any such petition for the dissolution of a marriage, the 
. . L. .fir Court shall satisfy itself, so fat it is reasonably 
itonccofcoIlSsio”'"' ° c»i>. no" only as to tl,e facts alleged but also 

whether or not the petitioner has been in any 
manner accessory to, or conniving at, the going through of the said form 
of marriage, ox the aduJiery, ox has condoned Ihe same, and shall also ingujxe 


are 

tba 

also whether or not the petitioner has been m iny manner accessory to or conniving 
at the adultery or has condoned the same , and shall enquire into any counter 
charges which may be made against the petitioner 31 A 511 Although the refusal 
of the rebef on the ground of tho petiiioners adultery is discretionary under this 
section yet the ducreiion must be evercised on principles and rules on which the 
Divorce Court in England grants relief 2 Bom L K 690 See also L D R 
(1903—1^4) \cl II 67 , P R 62 of 1887, 130 P R 1879 The duties of ihe Court 
in invesiigaimg a suit for divorce 1$ laid down in this section 3 Ind Cvs 969 

Countercharge — A letter wrmen by the respondent to the Judge imputing 
misconduct to the petitioner will not constitute a countercharge within the mean 
ing of this section 62 P R 1887 

Accessory to — A person who aids to produce the offence complained of is 
called an accessory VideC7/;’/sv CipPs, \i H L Cas i = ioL T 733 = 33 L J 
Mat 161 , Lancaster^ Li/icasfer (ig’sjP lU , Goutr't Gouer (ig'S) P iM 

Connivance — Tlie word conniving means not merely refusing to see nn ict 
of adultery, but also wilfully abstaioing frora taking any step to prevent idulierojs 
intercourse which from what passes before the husbands eye he must reasonably 
expect, will occur Gibbs v Gitbs ubi supra see also hoss v f’orr, L R i P i 
D 734 In order to establish connivance by a husband at Ins wifes adultery it 
must be shown that he gave a willir- *- '* 

before the fact mete negligence mailer 
ence, will not suffice , but there must 
mit adultery Allen v Allen and D At ' 

Glenme 3- L J ^fat 17 . ^lorsts v 

a knovledge of acquiescence in the misconduct compla ned 
of Boiiltii'il V BoulUn^ 3 Sw k Tr 3'’9=’3 L J Ma 33 
seealsoillnd Cas 7-9 hor o her instances of cooniiance y\At Pi tea \ Pi k n 
34 L J Mat 22 , 4« L J Mat 49 Btxnn \ BrOtn si L f 8t Susies 
21 L T 81 If a wife aUhnugli unwillini, to consent that her husband should live 
in idultety, ultimately gives her consent for the sake of obtaining analloivance 
from him, she IS guilty of connivance Jtois \ Boss, L. R 1 P S. D 734 To 
constitute connivance on the pan of the wife itisnot necessary that there shojH 
be a willing consent to the adultery of the husband She maj be unwillng to 
consent to his living w th another womn , but il under pressure of circu-nsiaaces, 

short of force in the nature of duress she shoalJ withdraw her «crup es, that wojI 
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imount to connivance Ibid Deliy m some case raises a presumption of connivance 
3C 688 The reason of the delay should be satisfactorily explained 51 Ind Ca* 
235 = 71 P L R 1919 (F D),5ee also 31 C L J 435 3i Ind Cas 264 AsW 
wint does not amount to connivance vide,^^//v Bell 58 L J P 54 > 4* 

447=21 C W N 717=44 C 1091 Glenmey Glennie,yi L J P M & A 17 1 
V Stone, 3 N C 278 

Condonation — Mere forgiveness is not co 
must completely restore the offending party and 

31 C I J 435 = 47 C ic68 , 44 C 1091 = 21 C W _ » ^ ^ 

IS a c^uesiion of fact 41 D 36-36 Ind Cas 8oo = f » - - 

hemg a conclusion of fact and not ©flaw, means 
a conjugal offence, with kno'vledge of all that is forgi 
existence of and does not operate as a forgiveness of other unknown 
Bernstein v Bernstein, 63 L J P 3 » (1893) P 292 , Story v Sto^, 12 P D 
To be perfect it must be voluntary and conditional Cooke v Cooke, 3 Sw iS. ir 2 > 
- . - • conjugal intercourse requires strict 

also^^/Arv r///r, 4 Sw & Tr >54 • 
Uandford.ZV 'D 

rf<A (>913) P 

R 2 P i D 306 , 5 M » 39 

C 395 

13 In case the Court, on the evidence m relitjon to any such petition» 
n satisfied that the pcimoner’s case has not 

Dismissal of peiuion proved, or js not satisfied that the alleged 

adultery has b en committed, 

or finds that the peitiioner has, during the marriage, been accessory 10 , 
or conniving at, the going through of the siid form of marriage or the 
adultery of the other patty to the marriage, or has condoned the adultery 
complained of, 

or that the petition is presented or prosecuted in collusion with either 
of the respondents, 

then and in any of the said cases the Court shall dismiss the petition. 

When a petition is dismissed by a District Court under this section, the 
peiuionef may, nevertheless, present a similar petition to the High Court, 

Collusiori— In order to establish collusion against a petitioner and the respon 
dent in a suit for a dissolunoa of marriage tl is necessary to prove that there was 
somc^unaerstandnig or agreement between them Gethtn v Getkin, 31 L J Mat 
43 a divorce su t to ivithhold any relevant 

®vic ollusion Bacon \ Bacun and Ashby 25 W 

R 51 . Haunt V Haunt, 39 L T 45 , Butler v 

^lexandar, L R 2 P 164, CoUiismn 
may ex.si wliei. -boili beins guiliy il,» hujband and ».r= agree w present befor” 
•v" ‘V™! I ""I" w “Wain a divorce °vhS 

they both desire Gfvy y Gray 25 y &. Tr SS 9 CoKusion may consist m keepine 
back evidence or what w-ould be a — '•* „ u ■' t ^ c^ing 

case /esso/ v /essoj} 2 Sw S. Tr 302 


35 ^ J Mat 34 Where a wife petitioner in a suit for 
?nr^fZablvh,faJin'^? """'‘afy assistance from her husbands sister 

Ind ® coUusive arrangement between the 

peiiuonef ana the respondent hlally v Jlla/ly s J 617 


power to court to pronounce , *be Couit Is satisfied on the 

decree for dissolving roarnace evidence that the case of the petitioner has been 
proved, 

and does not find that iho petittonerh as been m any manner accessory 
to, or conniv ng at, the going through of the said form of marriage, or the 
adultery of the other party to the raaniage, or has condoned the adultery 
complained of, 
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or that (he petition is presented or prosecuted in collusion with either 
of the respondents, 

the Court shall pronounce a decree declaring such marriage to be dis 
solved in the manner and subject to all the provisions and limitations m 
sections i6 and 17 made and declared 

Provided that Court shall not be bound to pronounce such decree if it 
finds that the petitioner has, during the marriage, been, guilty of adultery, 
or if the peiKioner ha<:, in the opinion of the Court, been guilty of un 
reasonable del y in presenting or prosecuting such petition, 
or of cruelty towards the other party to the marriage, 
or of having deserted or wilfully separated himself or herself from the 
other party before the adultery complained of, and without reasonable 
excuse, 

or of such wilful neglect or misconduct of or towards the other party as 
has conduced to the adultery 

No adultery shall be demeed to have been condoned within the meaning 
_ , of this Act unless where conjugal cohabitation 

Condonation resumed or continued 

Colluaion — implies an agreement or understanding between the parties m 
other word* collusion is held to exist where the initiation of the proceeding for 
dissolution of mariiage is procured or its conduct protided for by agreement or 
bargain between the spouses or their agents 44 C 1091 In the absence of collu 
sion uncorroborated confession of adultery by a respondent may be accepted as 
evidence 49lnd Cas 30, SeealsoiicdS* " 

Adultery of petitioner — isi good ground of refusal to the granting of deaee 
nitt 18 Bom L R 8t8 , 2 Bom- L R 690 , A \V N 1883 74 

C * ■ " *■ nd not of law and means 

followed by cohabitation, 

• • umstances of the particular 

Solemniization of marriage —tn divorce casts btfoie a final decree is made 
the Court must come to a distinct finding upon the question whether the marriage 
was solemnired m India and on what date 31 C L J 340 

Delay— in insiiiuiing a smt shows that petitioner either connived at the 
adultery or was wholly indifferent to » 3C 688 Sec also A \V N 1887,272 
12 C W N 1009 , 7 M H C R 284 . 3 P «. D 53 

Husband s neglect conducing adultery —is complete answer to a suit for 
dissoluiion of marriage by (he husband 5 A yi.A W N 1887,272, 22 M 32B , 
30C W N 820*44C L J 25 , Sjrmonsv S/mOns {1897) P D 167 

Cruelty —The cruelty mu«t be specifically pleaded 3 B L R App 6 It is 
in the discretion of the Court to lefose a decree for divorce i( the petitioner has been 
guilty of cruelly even though the cruelty nuy have been condoned 3 R L R 

O O 136 

~ ' must be a regulated discretion 

. o act on the principle followed 

e part of the petitioner is very 
n which the Courts in England 
m the cases of Constanlmidi v 
V lVyke{ 1904) 20 T L. R 193, 

. =4 Bur L J 47 

Res judicata— Refusal of divorce in a former proceceing is no bar to a subse- 
quent one 6P R 1888 , see alio 43 P R 1871 

IS fn any suit instituted for dissolution 
Relief in case of position on marriage if the respondent opposes the relief 
ccnain grounds sought on the ground, in case of such a sun 

instituted by a husband, of his adultery, cruelty, or desertion without reasonable 
excuse, or, in case of such a suit instituted by a wife, on the ground of her 
C.C H. Vol I— i8t. 
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adultery and cruelty the Court may m such suit give to the respondent, on bis 
or her application, the same relief to which he or she would have been entitled 
in case he or she had presented a petition seeking such relief, and the respon 
dent shall be competent to give evidence of or relating to such cruelty ot 
desertion 

Notes— Speaking generally a guilty party cannot obtain relief by way of judici 
al separaiion my more than she can obtain relief by way of divorce Where a^wile 
sues her husband for divorce , i u , 

in his written statement to 
aduhery It is not necessary t 

47 B 657 = 35 Bom I R • ' 

section has no application to , 

L J P & M 62 , 33 L J P &. M lOi rhe respondcnis’ prayer can be Brameri even 

where the petitioner withdraws the suit 31 A 511 , 6 B 416 , Halt v Hatl, 48 I- J 

P 57 A husband respondent can pray for damages against the aduUerer m ms 
cross petition Nv N (1913) P 75 

18 Every decree for a dis»olulion of marriage made by a High Court 
^ , , not being a confirmation of a decree of a Dis 

Decrees for d.s.olul.on lo te ,l,e first instance, be a 

decree ntst, not to be made absolute till after tbe 
expiration of such time, not less than six months from the pronouncing thereof, 
as the High Comt by general or special order from time to time directs 

During that period any person shall be at liberty, in such manner as the 

P ,, High Court by general or special order from 

•-oimsion directs, to show cause why tbe said 

decree should not be made absolute by reason of the same having been obtained 
by collusion or by reason of material facts not being brou|hl before the Court 
On cause being so shown, the Court shall deal with the case by making the 
decree absolute or by reversing the decree «i« or by requiring further inquiry 
or otherwise as justice may demand 

The High Court may order the costs of counsel and witnesses, and other 
wise arising from such cause being shown to be paid by the patties or such 
one ot mote of them as it thinks fit including a wife if she have separate proper 

^ d«ctee fiisi has been made and the petitioner fails, within a 
have such decree made absolute, the High Court 

may dismiss the suit 

den?T^°7%°*^Not,r?°of^fh^^ decree mt/ need not be served on [he respon- 

passed 

decree absoluip •jnH no ’.i! j"*"“ J!.^° “ «is';olution suit terminates wiih 

divorce Oi an annl.cii.on m ^ v ««* was passed in a suit for 
shovthatihe pein.t ad beerJml^ ‘he respondent tried to 
relief Hell that ic was fneumLm So a^^^hery and that he was not ent tied to 
allecaiioas and eiim.np ‘ ‘h® Court lo enqu re into the truth of the 

was not entitled to *' ®“PPort of them even thoujjh the respondent 

47 B 664 = 35 Do^m L R ^39 . S4 

Confirmation of decree for Every decree for a ctssululion of 

dissolution by District Judge tnarriage made by a District Judge shall be sub- 
' h-ot to confirmation by the High Court 

h^aS‘^nhe?e^h^n^umhet°"f dissolution of marriage shall be 

heard (where the number of the Judges of the High Court is three or upwards) 
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b/ a Court composed of th’^ee such Judges, and jn case of difference the opinion 
of the majority shall prevail, or (nhere the number of the Judges of the 
High C< urt !■> two) by a Court compised of such two judges, and in case of 
difference the opinion of ihe Senior Judi,e shall prevail 

The Hi h Court, if It think further enquiry ir additional evidence to be 
necessary, may direct such enquiry to be made or such evidence to be taken 

The result of such enquiry and the additional evidence shall be certified 
to the High Court by the District Judge and the High Court shall thereupon 
make an order confirming the decree for dijsolutioii of marriage, or such other 
order as to the Court seems fit 

Provided that no decree shall oe confirmed under this section till after the 
expiration of such time, not less than si* months from the pronouncing 
thereof, as the High Court by the general or sp cial order from time to 
time directs 

During the progress of the suit in the Court of the District judge, any 
person, suspecting that any parties to the suit are or have been acting m 
collusion for the purpose of obtaining a divorce shall be at liberty, in such 
manner as the High Court by general or special order from time to lime 
directs, to apply to the High Court to remove the suit under section 8. and 
the High Court shall thereupon, if it think fit remove such suit and tty 
and determine the same as a Court of original jurisdiction and the provisions 
contained in section i6 shall apply to every suit so removed, or it may direct 
the District Judge to take such steps in respect of the alleged collusion as may 
be necessary to enable him to make a decree in accordance with the justice of 
the case 

Scope— The obvious intention of the legislature as expressed m this section ts 
that the High Court upon a reference for confirmation should review the entire 
evidence and come to its own conclusion whether facts sufficient to justify a decree 

‘ ’ f t. ^ ^ A - ajg established by that evidence (1922) 

does not male ihe proviso in s inapplicable 
urt of a decree for nullity of marriage by a 
District Judge 21A 270 u l rot enabling the High Court to take action under 
this section, an application for confirmation of a decree for dissolution of marriage 
IS not necessary 29 M L J 268 (F Bj ButscesfA 5ri But a decree for d ssoJu 
tion of marriage cannot be passed wubout enquiry into and evidence to prove the 
facts alleged by the petitioner TIte procedure in matrimonial suits under this Act 
differs m some respeecs from the proi^urein other suits L B R (1903 1934) Vol 
II 6 / There is noibing in this Act winch justifies a distinction between the two 
sections (16 and 17} with reference to the power of the Court to rescind the decree 
made m the first instance, when the parties have resumed the relations of husband 
and wife since that decree was passed and before it has been confirmed or made 
absolute Bind Cas 684, loA 559 No notice to the respondent is necessary 59 
Ind Cas 89 

Ezeoution for costs — A decree nut for costs canot be executed before ns 
confirmation 35 P R 1887 Application lor alimony should be made m the 
original Court 17 Bom L R 948 A decree rust cannot be made absolute after 
the death of the petitioner 74 Ind Cas 250=50 C 153 S/tnAo/ev Stanhepe 11 
P D 103 

A condoned adultery is revived by the commtss on of a latter matrimonial offrnce 
53C 436'*A 1 R 1926 Cal 864 

High Court — When a decree rust dtssohing the marriage of an European 
BriUsh subject is pronounced by a Jadicial Commissioner of Sind, the Court 10 
confirm the decree ««/ is no longer the High Court of Bombay, but the Cou't of 
the JuJicnl Commissioner, SinJ on ns appellate 51 le 91 Ind Cas 97-A. I R 
1926 Smd 58 (F U ) 
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I 7 A ■* The Governor General m Council may appoint for each High Court 
. r of ludicatuie established by I elters Patent an 

exerK'T.'rLft: officer , bo shill, within the jurisdiction of the 

eiercse dunes of Ki„e s Pro High Court for which he is ippointed have the 

like right of showing cause why a decree for the 
dissolution of marriage should not be made absolute or should not be con- 
firmed, as the case may be, as, is exercisable in England by the King’s Proc 
tor, and the Governor General in Council may make rules regulating the 
manner m which the right shall be exercised and all matters incidental to or 
consequential on, such exercise 

Notes — Under sub seciion (4) of section i of the Indian and Colonial Divorce 
/unsdiciion Act, igrG (16 & 17 Geo S ch 4) proceedings before a High Court in 
India in CKercise of the jurisdiction conferred by that Act are to be condu«ea to 
accordance with rules made by the Secretary of Stale in Council of India with con 
currence of the Lord Chancellor These rules are required to provide 
fconferring on such offluials as maj be appointed for the purpose within the jurisai(> 
n oa of each High Court the like righto! showmg cause why a decree «/f/ should 
sot be made absoUne as is exerciseable m England by ihe Kings Proctor under 
lections i8t and 182 and of the Supreme Conn of Judicature (Consolidation) Act, 
cOSjfisS. t6 Geo 5 ch 49) These provisions apply m cases where the parties con- 
erned ve British subjects domiciled m England or Scotland The Bill proposes to 
make provision in the Indian Divorce Act lor the appointment of an official to per- 
form s milae functions in rejpe t of persona domicile I in India —Siatftftenl of Ohjtcts 
and Rtaiom 

IV—NulUty of Marriagf 

18 Any husband or wife may present a petition lo the District Court 
l>..u,on for of .,„l Court, praying •'■at hlj 0^ 

bty her marriage may be declared null ana 

void 

Grounds of decree , ,, 

. T,. * . following grounds — 

(U -“That the respondent was impotent at the tune of the marriage and 
at the time of the institution ol the suit , 

C*)“That the parties are within the prohibited degrees of consanguinity 
f-'l or legal) or affinity . 

ta/ that either party was a lunatic or idiot at the time of the 
. marriage , 

(. 4 ) That the former husband or wife of either parly was living at the 
time of the marriage, and the marriage with such former husband 
or wife was then in force 

Nothing m this section shnil nffect the jorndtction oF the Hieh Court to 
J Mat IS3, «ro»nv Ha^ Ece^J ' 

;'r; .ts 

as a^mud 4^ C syphihs is recognised 

Luoaoy— Where a person wants lo have j 
on the ground of lunicj, it u ne ** • 
or defiF-ient to a certain extent mere), 
that hiS whole mental being wjs 


marriage declared null and void 


* Inserted by Act of rgiy 
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not necessarily ihe natare of the act but us validity 79 Ind Cas 533, see also 
Hancock 't Peaty L R P D 333 %Fry\ Fry^ 15 P D S° 

20 Every decree of nullity of marnsge made by a Dislnct Judge shall 
_ . f be subject to confirmation by the High Court, 

=ndthep«.vmomofsect,oni7, chu, s 2, 3 
* ^ and 4 shall, mutaiis mutandis apply to such 

decrees 

Confirmation — Provision of section 17 is not wholly appl cable The High 
Court can confirm even before the expiry of si< months a-’A 270 (F B) ,233 
460 Marriage with an idio is invalid 0 Bom L R 982 S ich a confirmation 
can be made even afier long delay where the delay is explained Grint v Gianelte 

(1913) P 137 

21 . Where a marriage IS annulled on the ground that a former husband 
„ , or wife rvas living, and it is adjudged that the 

Chidren f annulled mar subsequent marriage was contracted in good 
” ® faith and with the full belief of the parties that 

the former husband or wife was dead, or when a marriage is annulled on the 
ground of insanity, children begotten before the decree is made shall be 
specified in the decree and shalBbe entitled to succeed m the same manner as 
legitimate children, to the estate of the parent who at the time of the marriage 
was competent to contract 

Notes— The Court should maVe some provision as regards custody of children 

44 C 35 

V— Judicial Separahan 

22 No decree shall hereafter be made for a divorce a mensa e( toro but 

- . . , the husband or wife may obtain a decree or 

But to decree for divorce a judicial separation, on the ground of adultery 

Mpara..o.obla.’„.bllby hus <=' «“'!«• »' reasonable 

band or wife excuse for two years or upwards, and such decree 

shall have effect of a divorce a mensa et toro 
under the existing law and such other legal effect as hereinafter naentioned 

Desertion by wife —Without reasonable cause it is no bar to a suit brought by 
her for judicial separat on 26 A 5 S 3 «>I A L J 321 

23 Application for judicial separation on any one of the grounds 

\-..i ( - . aforesaid may be made by either husband or 

nude by peiition*^ * petiuon to the District Court or the 

* High Court , and the Court, on being satisfied 

of the truth of the statements made in such petition, and that there is no 
legal ground why the application should not be granted, may decree judicial 
separation accordingly 

Clean hand .—A party claiming for judicial serration must come 10 Court with 
a clean hand 8A L J 318 (C B)=-3o A Soo Olost/iyv Otowiy 13 p D ui . 
Hdlv Htlt,A7 B 657 

24 In every case of a judicial separation under this Act, the wife shall 


spS^'mib resp'ci sepiation continuss be considered ns unmarried 

acquired property respect to property of e\-ery description 

which she may acquire, or wbidi may come to 

or devolve upon her 

Such property may be disposed of by her in all resp cts as an untaarned 
woman, and on her decease tiie same shall, in case she dies intcstite, go as 
the same would have gone if her husband had been then dead 

Provided that, if any such wife again co I abas with her husband, all such 
property as she may be entitled to when such cohabitation Likes place shall be 
held to her separate use, subject, however, to any agreement in wnung made 
between herself and her husband whilst separate 


from the date of the sentence, and whilst the 
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Notes — A wife having obtained a decree for indical separation, may avoid 
mortgage mide by her of a reversion in personality which fills in during the join 
lives Insole, In re, 35 Hem 92 By a decree for judicial separation the wile 
choses in action not reduced into possession at the date of the decree _ 

absolute property as if she were a/fOT# JO/e Johnson v Landor, 38 L J Cn 2*9 > 

Wells'i Maldon, 31 Beav 48 A wife who has obtained a decree lor jud'C 

separation is to be considered as a feme sole with respect to such ^ ^ 

she may acquire which may come to or devolte upon her after the decree 
Morland, 57 L J Ch 655 , see also Dawes v Creyke 54 L J Ch 1096 A 

appointment by a married woman under a general power created after a . 

judicial separation makes the fund assets for his creditors Hughes In re _ 

V Hughes 67 L J Ch 279 = {i893) l Ch 529 , see also Hillv Htll, (1S93I V 

B 85 Davts V Ceryke, 30 Ch D S®t> 


25 In every case of a judical separation under this Act. the wife shalh 
c J r , J whilst so separated, be considered as an unmarriea 

Separated wife deemed purposes of contract, and wrongs 

spinster for purposes of con , j ^ „ .-nri hpinw ?iipd in any 

tract and sumg ^‘nd injuries, and suing and being sued m a^ 

ctvil proceeding , and her husband shall no 
liable in respect of any contract, act or costs entered into done, omitted, 
incurred by her during the separation 

Provided that, where, upon any such judicial separation, alimony ^^been 
decreed or ordered to be paid to the wife, and the same is not duly paid by me 
husband, he shall be liable for necessaries supplied for her use 

Provided also that nothing shall prevent the wife from joining 
during such separation, in the exercise of any joint power given to nersei 
and her husband 


Neoessanea — In Pe/er v riemtng, 6 M &. \V 42 Baron Parke observed 
From the earliest time down to the present the word necessaries* is not confined 
in Its strict sense to such articles as were necessary to support life but extended 
to articles fit to maintain the particular person m the estate degree and station 
in life in which he is and therefore we must not take the word' necessaries’ in its 
Unquatified sense but with the Qualification as above po nted out This definition 
w« adopted by the Exchequer Chamber in Ryder v Wornhtll, L R 3 Exch 90 . 

3^ So the question as to what are necessaries is a mixed question offset 
and law 13 C W N 643**36 C 768 A wife i» entitled to pledge her husband’s 
credit lor all ihe costs as between solicitor and client reasonably incurred by her in 
mspect of the institution and prosecution of i divorce suit against her husband 
3 o-l'*r'^ 47 L J C P 725, see also mhon v Ford, 37 L J Ex 


Reversal of Decree of Separation 


26 Any husband or wife, upon Ihe application of whose wife or husband, 
Decree of separation obiai as the case may be, a decree of judicial separation 
ned during absence of has been pronounced, may, at any time there- 
revS ''' praent a petition to the Court by which 

the decree was pronounced, praying for a 
reversal of such decree, on the ground that it ivas obtained in his or her absence, 
and that there was reasonable excuse of the alleged desertion, where desertion 
was the ground of such decree 


The Court may, on being satislied of the truth of the allegations of such 
petmon, reierse the decree accordingly, butsuch reversal shall not prejudice 
or affect the righte or remedies which any other person would have had, in case 
It had not been decreed, in respect of any debts, contracts or acts of the wife 
incurred, entured into or done between the ttnaes of the sentence of separation 
and of the reversal thereof 


Notes —This section cmponeslhe Court to rehear an /dr/# cise in order 
to do justice to all the parties concerned 
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VI — Protection orders 

27. Any wift. to whom the fourth section of the Indian Succession Act, i86t, 
A t , » 1 does not apply may when deserted by her husband. 

PJ«entapS.L/.o .he p-stnc./com. o. th.! 

^ High Court, at any time after such desertion for 

an order to protect any property which she may have acquired or may acquire 
and any property of which she may have b^ome possessed or may become 
possessed after such desertion against her husband or his creditors, or any person 
claiming under him 

Notes — This seciion relates to proieciion order incase of desertion Such an 
order may ha> e reirospeciive effect Elliot, In the goods of 40 L J Mat 76 , 
Ramiden'i Brerly, 10 Q B 143 An order protecting the earnings or properly of 
a wife deserted by her husband is confined to money or property acquired 
by lawful industry, and does not extend to property acquired by keeping 


Mitchel, 31 L J Et 68 A wife who has obtained an 
' ' ' n Court, represenimg a legacy 

Cooke V Fuller 26 Beav 99 . 
« 67 L J Ch 379 The 
S W & Tr 235 Ewart v 


brothel Mason ■ 
order for — 
bequeath' 

Coward , 

desertion 

Chubi, L R 20 Eq 434 

28 The Court, if satisfied of the fact of such desertion and that the same 
f'-,,,, _ was without reasonable excuse, and that wife is 

grant protection maintaining herself by her own industry or pro- 
perty, may make ond give to the wife an order 
protecting her earnings and other property from her husband and all creditors 
and persons claiming under him Every such order shall state the time at 
which the desertion commenced, and shall as regards all persons dealing with 
the wife in reliance thereon, be conclusive as to such time 


Notes— The petKion should state sufilcseut facts to satisfy the Court of the fact 
of desertion Sewell. Exparte, 28 L J ** “ ' 

part ofa wife, deserted by her husband for 
if his whereabouis is known Matkew v *' • . 

be m general terms the Court having n 

have to specific property Mulhneux Eajiane, 1 o »» o. n yy nu utuej 
obtained by a woman deserted by her husband, /or the protection of property acquired 
Since desertion will not enable her to roamtam an action rommenced before the 
date of the order for injuries to, or to respect of, such property Midland Ry y Pye 
10 C B N. S 179 An order for proieciion, obtained by a wife, will bar an action 
t - K-,~/l TV.»A*«,v STxhtWlll I F F isS A "ife 


obiaining an order of proiccuon a wile does net deprive hersell ot her right to 
alimony ///e. m a suit subsequently insiitutcd by her for dissolution of 

marriage Hake-nH'f HakewiU, yo\^ J Mat 251 A wife having been deserted 
by her husband, obtained a protcaion order On her death, m the life lime of her 
husband, iniesi'atc, ihc Court decreed letters of administralion, limited to such 
personal property as she had acquired, or become possessed of since the desertion, 
without specifying of what that properly consisted, to be granted to one of her next 
ofhim ll'oriiiaii In the goods oj. iSwS.Tr 513 


29. The husband or any creditor of, or person claiming under him, may 
.apply to the Court by which such order was 
made for the discha^e.or vaiiauon thereof, and 
the Court, if the desertion has ceased, or if for 
any other reason it thinks fit so to do, may discharge or vary the order 
accordingly. 


Discharge or variation of 
orders 
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Notes — A husband may come to tlic Di\orce Court at my iimcj and apply Tor 
a discharge of (he order ffall Fxfiarle 27 I J Mat xq An application to dischirpe 
a proteciio 1 order IS not bmued to the hfettme of the married ivoman Mudgev 
AdimSyial J {' 49=6 P I> 54='44 I T iSj , Mahoney \ McCarthy, (1892) 
P 21 An order of protection to a mamed woman granted by a Police Magistrate 
or Justice, tinde- ilie2o>S.2t Vjct C 85 s 3t, could only he discharged bj the 
Magistrate or Jusuce h\ whom K was made Sharf>e, Exfitn/e, 5 ^ S 
I J M C JC2 

30 If the husband, or anj creditor of, or person clainnng under the 

, . , . , , , , husband, seizes or continues to hold any 

wdts Droijpltv^* lrr‘nAMrr'!fr pfopeity of the Wife aftcf notice of any such 
or,]er ^ order, he shall be liable, at the suit of the wife 

(which she is hereby empowered to bring) to 
return or deliver to her the specific property, and also to pay her a sura equal to 
double Its value 

31 So long as any such order of protection remains in force, the wife 

, , , , . , , shall be and he deemed to have been, during 

cornmna 'ce of orJe’r <!««■<»> of ha, in Ihe hte posilioii m a I 

respects, with regard to property and contracts 
and suing and being sued, as she would be under this Act if she obtained a 
decrcL. 01 judicial separation 

Notes — On 1 pennon presenietl by a wife, who had been deserted by her 
husband, to draw out of Court certain sums of money 10 which she became eniil^d 
iVe/zf, that not ce of ihe pemion most be *erved upon the husband 
ihat a protecuon order h\d been obtained 
of the/r»/f« cot'rr-/ Sutehffe, Ex par/e zt 
for eir imgs ahet an order of \ Police M 
noiwithstand ng tba ever since the dejer 
appear ng iliai she had begun the adulte 
Thai I tr V Aflr »// F \ !• >-8 

■^Jtexittulion 0/ Conju^l 

32 VMien cuhtr the husband or the wife has, wiihout reasonable excuse, 
I’etuion for r«» i« oil of withdrawn from the society of the other, either 

conjugal I gJi s vnfc or husband may apply, by petition to the 

1 V District Court or the High Court, for restitution 

njugal rights and the Court on being satisfied of the truth of the statements 
«.v h pvtuion and that there Js no legal ground why the application 

jouia not be g anted hy decree restrlution of conjugal tights accordingly 

violence or e%ery ccmbtnauon of such 



Notes— Then rl Ir^n r-. — v t 

retju rights 

not I need 

for rcsmuuotv nl conyigaf tiXs * ^ petmon 

//unt V I/unt, 4 Dec I t i f? ^ 3 Sw 5. Tr SM . but see 

bl aliushnnclaml^ifc tonla.mnp ”, t ° 

, the wife lor the 

''tfiv Chfk 54 
(ip-*!) b 
-J, 
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33 . Notliing shall be pleaded HI nnsner to a petuion for restitution of 
conjugal lights, which would not be ground for 
Answer to petition judicial separation or for a decree of 

nullity of marriage 

Notes — It can be pleaded that the return is unsafe {Red/ord v Redford 20 L T 
279), or the husband IS impotent (C v C aa L J Mat 31 , Rickets v Rickets, 
35 L J Mat 9**) , or the \Mre made his home uncomfortable and systematii^lly 
aggravated him in order tint he m ght commit some act of violence {Woodey v 
Woodey 31 L T 647) lim it is no ground for dismissing 1 wife s suit for restitution 
of conjugal rights that she has b*en guilty of impropriety of behaviour not amounting 
to a matrimonial offence nor yet that she has previously refused to permit conjugal 
intercourse RePfiutgalv Re/‘pittgal,i\\i R 967 Conjugal rights can be defeated 
only by acts sufficient to found a decree for a divorce Afaitningv Manning Ir R 
7 Eq 520 Nothing can be pleaded m bar to suit for restitution but what would 
entitle the respondent to a judicial separation burroughs v Burroughs 2 Sw & 
Tr 303, In a suit for conjugal right the Court could not reject on demurrer, an 


uieuis against ms daughters oy which nc was obliged to remove tiieiii irom iiis House, 
acts of violence towards his servants— all tending to affect the health and social 
position— constitute a letal defence to a suit by a wife for resiilulion of conjugal 
rights ly Any V D Arcy it L R fr 369, Woodey \ Woodey, 31 L T 647 
The charge of adultery can fae pleaded in the usual manner with partrcalanr 
Crtenv Green, L T 401 , see also Dlackmore v Blackmore 18 L T 4SO"37 
1 . J Mat 73 , Moore v Moore, 3 Moore, P C 84 An answer denying that the 
respondant withdrew from cohabitation without just cause, should state the cause 
of such withdrawal If be does not it 1$ bad on demurrer but the objection is 
waived by filing a replication Word's Ward’^i'L J Mat 120 When an answer 
to a petition for restitution of conjugal rights coatams a prayer for judicial separa 
tion ihe respondent has a right to proceed and prove the allegations in the 
answer on which the prayer is founded notwithstanding the withdrawal of the 
prayer for restitution by the petitioner Blackburn v Blackburn {ubi supra) 

The Court will decree a restitution of conjugal rights in favour of a wife m 
every case where she has not been guilty of such misconduct as would entitle 
the husband to a decree for a judicial separation Yeatman v Yeatman, 16 W R 
734 Where both the parties are guilty of adultery no suit is maintainable Hope 
V Hope, 1 Sw & Tr 94 , but see Senver't Sealer, \ Sw, & Tr 663 

VIII — Damages and Costs 


34 Any husband may, either in a petition for dissolution of marriage 
' or for judicial separation, or in a peti ion to 

the District Court or the ffigh Court fimited 
to such object only, claim damages from any 
person on the ground of his having committed adultery with the wife of such 
petitioner 


JJojshajMl jeosjv rJbjxa da.ctj 
ges from adulterer 


Such petition shall be served on the alleged adulterer and the wife, 
unless the Court dispenses with such service or directs some other service 
to be substituted 


The damages to be recoieredon any such petition shall be ascertained 
by the said Court, although the respondents or either of them may not 
appear 

After the decision has been given, the Court may direct in what manner 
such damages shall be paid or applied 


Notes — Tlie principle in awarding damages against a co-respondent m divorce 
proceedings is to ascertain what toss the husband has suffered the ob ect 
IS not to punish The means ol the co respondent are not a relevant 
factor 5s ^ 379*“29 C W N 350=86 led Cas loiS-A I R 19*5 CaL 58; 
C. C H Vol 1—182 
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(F, B) Bidet- \ Bidey, 67 L T 721 , Derbishtrc v Derhshire, 62 L- ^ 
664 , Keys V Keys, ii P D 102 When m -x suit for dissolution of marriage 
on the ground of wife’s adultery the husband puts forward a claim for damages 
against the co respondent the Court should hive regard to the following circom 
stances in assessing damages namely (i) how the husband has demeaned hitnselt 
(2) whether the husband ind wife live happily together (3) the position of the defen 
dant 3 O W N 926 , see also Cowing' v Cowing 32 L J P & M 210 , Kesy v 

Kesy,\\ P D too Where damages ire claimed against the cO respondent, the 

petition should specify the amount claimed Speeding \ Speddtng, 31 L T 
96 Claims for damages are placed wholly under the jurisdiction oftheDiwtc® 
Court, and can only be made by petition and the damages recovered are place 
under the control of the Court The petition must be served on the wife, unless 
the Court d spenses with such service The petition must be dismissed if the pet* 
tioner has been accessory to or conniving at tne adultery complained of or has conoon 
ed the same Bernstein v Bernstein 63 L J P 3 \\ here a co-respondent, against 

u — J _ _ , > , ^0 assume that nc 

him Stone V Stone 
withdrawn the Court 

refused to allow it to b“ reinstated m the petition the petitioner having failed to ®bow 
that It was withdrawn in error, or that an altered «taie of circumstances had 
which would justify its reinsertion SyLety/ Sykes, 1% L J Mat 12 The roeasur 
of damages is the value of the wife of whom the husband has been 

Cowing V Cowing 33 L J Mat 149 A claim for damages ma divorce suit is foundea 

upon the hypothes $ that the husband has suOered injury by being deprived ot n s 
wifes society throigh the wrongful act of the corespondent In order to award 
any damages It 1$ necessary to find (i) that the husband has m fact been damninea 

(2) that such damage has been brought about by the wronefol act ofthe co respon 

dent w thout any fault on the part of the husband It is no part of the functions 
of the jury to punish the adulterer for his immonlity Their sole duty is to com 
pensate the husband for the injury (11 any) which h» has suffered through 
ful act of the CO respodent If a husband has a virtuous wife taken from mm by 

contrivance of another man he is entitled to damages commensurate with Ihe loss 

of such a wife , but if she has led a loose life before marriage her value is not the 
same as that of a virtuous woman In estimating the amount of damages to be 
awarded the fact that the wife was earning money of a poriion of which the pell 
properly be taken into amount Derhsh re v Def- 

35 Whenever in any petition presented by a husband, the alleged adul 
Power to order adulterer to niv ^ respondent, and the 

costs ^ ^ adultery has been established, the Court may 

order the co respondent to pay the whole or 
any part of the costs of the proceedings 

cosu— ordered to pay the petitioner’s 
C') IfthsiMpondentwas at the time of the adultery, livma aoait from 

her husband, and leading the life of a prostitute, or, ^ ^ ‘ 

l>ad not, at the time of the adultery, reason to 
beheve the respondent to be a maraed woman ouuery, reason to 


Whenever any ' 


It thinks 
sufEcient 


Power to order liiigio 

venor to pay costs ni to pay 

the application “““*‘“"'<1 I*? 

„ condoned by the husband 

IS revived by subsequent adultery with another co respondent In such a case a 
against both corespondents tosts will be given only 
?8C -21^ ^ ^ subsequent adultery was committed 

Costs ofa wife in a divorce smi should be paid by ihe husband s B L R Ap 
9 . 9 M . 3 B L R Ap 5 30 C 631-7 C W N 565 , 14 C 580 , 19 B 293 , 

23C 9*3 »23 C 9 » 6 N ,25 C 222-2 C \V N 37 ,9 B L R Ap 6 , s C 357 , 29 
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C 619 \Vhere a petition for the dissolution of marriage on the ground of adultery 
IS made and is filed by the husband and the wife enters an appearance and denies 
the allegations against her, she has an absolute right to require her husband to fur 
rush her with funds sufficient to enable her to make a <ull and satisfactory defence 
to obtain such assistance from counsel as is reasonable under the circumstances 
(1922) All 504 

IX—Alvnony 


36 In any suit under this Act, whether it be instituted by a husband or 
Alimonj FtndtnU M, “ obtained an 

order of protection, the wife may present a peti 
tion for alimony pending the suit 

Such petition shall be served on the husband and the Court, on being satis 
Bed of the truth of ihe statements therein contained, may make such order on 
the husband for payment to the wife of alimony pending the suit as it may deem 
just : 


’ ’ >uit shall in no case exceed one fifth of 

■ r the three jears next preceding ihe date 

of a decree for dissolution of marriage 
or of nullity of marriage until the decree is made absolute or is confirmed, as 
the case may be 

Period for payment of alimony— In India the period during which 
ajimosy {$ pajable IS regulated by this secKon nhich proudes. that it shall continue 
in the case of decree for dissolution of marriage until the decree is made absolute 
36 C 1081 ,49lnd Cas 209 


Amount of alimony — This section provides that such alimony shall not 
exceed nne fifth of the husbands net income Net income has its ordinary 
meaning — the amount of income minus deductions on account of income-tax, charges 
for pension fund and (be like Expenses of maintaining children and liquidation 
of debts may be taken into consideration n alloUing the alimony 14 M 88, see 
also 6 C W N 444 , 36 C 264 , ti Ind Cas 813 While the wife is living with 
*the CO respondent no alimony should be granted 3 B L R Ap 13 


After a decree nttt in a suit has been passed alimony pendente Itte cannot be 
granted ti C 3S4 , but see 33 C 913 

37 . The High Court may, if it think fit, on any decree absolute declaring 
marriage to be dissolved, or on any 
decree of judicial separation obtained by the 
wife, 


Power to order permanent 
alimony 


and the District Judge may, if be thinks fit, on the confirmation of any 
decree of his, declaring a marriage to be dissolved, or on any decree of judicial 
separation obtained by the wife. 

Order that the husband shall, to the satisfaction of the Court, secure to the 
wife such gross sum of money, or such annual sum of money for any term not 
exceeding her own life, as, having regard to her fortune (if any), to the ability 
of the husband, and to the conduct of the parties, it thinks reasonable, and 
for that purpose may cause a proper instrument to be executed by all necessary 
parties : 


In every such case the Court may make an order on the husband for 
, ».i r payment to the wife of such monthly or weekly 

Power 10 order monthly 0 sums for her maintenance and support as the 
paymems reasonable • 

Provided that, if the husbands afterwards from any cause becomes unable 
to fiia ■ * *■ the Court to discharge or modify 

tlje 0 ■ same as to the whole or any part of 

tlje ni ■ to revise the same order wholly 

or In ; ' 


t 
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Scope — This section limits ihe power of Court to make an order for permanent 
alimony to cases m which a decree his been made declaring a marriage to be 
dissolved or where a decree for judicial separation has been obtained by the 
The section omits to give such power to the Court, where the decree declares toe 
marriage null and void 48 C 636 

Application when to be naade— Application for permanent alimony must 
be made cither at the same lime as or at reasonable time after the confirmation 
of any decree declaring the marriage to be dissolved 44 M 987 

Discretionary — The power conferred under this section is discretionary 3 ^ ^ 
638 The Court has power under this section to order payment ofa lump sum 

- ciple on 

'pp 

on the 
^ alleged 
suit to 

, ' 19*23 

M W N 184 

District Judge — Cannot order permanent alimony before his decree m the 
suit IS confirmed 13 P R 189? 

38 In all cases in which the Court makes nny decree or order for alimony 

Cour. may d.rec. p,ym=nt of <i>^ •I'O „ 

alimony to wife or to her wife herself or to any trustee on her oehait to 
trustee b© approved by the Court, and may impose any 

terms or restrictions which to the Court seem 
expedient, and may from time to time appoint a new trustee, if it appears to 
the Court expedient so to do 

Notes —Vide ti Ind Cas 813, 14 M 89 


X —Sftlltments 

39 Whenever the C< uit pronounces a decree of dissolution of marriage 
Power to order settlement separation for adultery of the wife, 

of wife 4 properly for benefit “ “ IS made to appear to the Court that the 
of husband and children wife is entitled to any property, the Court may, 

a - if It thinks fit, order such settlement as it thinks 
of ihp property or any part thereof, for the benefit 

of the husband or of the children of iL marriage or of both 

of executed pursuant to any order of the Court at the lime 

the pronouncing of a decree of dissolution of marriage or 

The Court may direct that the whole 


, "hty P^tl of the damages re 

Settlement of tamages covered under section 34 shall be settled for the 

provtston tor the maintenance ?fX wt/e “ 

k„Tem?ms or a decree ot null, ty 

nulh"y ot marnagrhas^^S co^ltmed <>' marriage or ot 

ihT^rmti'M nhns^e existen"e of ante nuptial or post nuptial settlements 
made on the parties whose marriage is the subject of the decree and may make 
such orders, with reference to the application of the whole or a portion of the 
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property settled, whether for the benefit of the husband or the wife, or of the 
children (if any) of the marriage or of both children and parents, as to the Court 
seems fit • 


Provided that the Court shall not make any order for the benefit of the 
parents, or either of them at the expense of the children 

Notes — The Court has power to order a variation of the settlement Ntinvtley 
\ Nunvetey\%^ D 186=63 L T 113 , Forsythv Forsyth 61 L J P !3 = (i89t) 
P 363 The Court cannot \ary setilements to ihe detriment of infant children 
Forsyth v Forsyth 6t L J P 13 This power cm on y b* exercised where 
the decree upon which ihe application to vary the marrnge setilement is founded 
has been pronounced by the Court Moor 1 Moor 60 L J P 76 , see also Mtd 
winter V Mtdjsinterfsi L J P i ={18)2) P 28 The pover given to the Court 
ofvarjing settlements after a final decree for dissolution of marrnge, is a power 
to be exercised once for all, and an order made under it is not li?ble to be varied 
on the ground of the change of f'lrcumsiances since the date of the date of the order 
Benyon\ Benyon 59 L J P 39 The Court has power to make provision for the 
maintenance of children above the age of sixteen years Thomasset v Tkomisset 
63 L J P 140 The Court has not power to order the executor of a deceased petitioner 
the husband to be made a party for the purpose of coninumg proceedings to vary a 
settlement where the petitioner is dead, there are no children and the proposed varia 
tion would not be for the benefit of the wife Thomson v Thomson 65 L J F 
8o=(i8g6) P 263 

Xl -Orders for custody of children 


41 In any suit for obtaining a judtc al separation the Court may from 
„ , J . before making us decree make 

Fo«r to may orders as to interim orders and may make such provi 

«So°n ’ swnmth. decree a, .t deems proper w.lh res 

^ pect to the custody, maintenance, and education 

of the minor children, the marriage of whose parents is tne subject of such 
suit, and may, if It thinks fit, direct proceedings be taken for placing such 
children under the protection of the said Court 


Custody of Children —The Court has wide discreuon regarding custody 
of children 69 P R 1870 , see also 6 B L R 318 , 5 B L R 71 , 70 P 

R >873 

42 The Court, after a decree of judicial separation, may upon applica* 
tion (by petition) for this purpose, nuke From 
Power to make such orders jg time, all such orders and provision, 

afier decree respect to the cu>tody, maintenance and 

education of the minor children the marriage ofavhjse paren’s is the subject 
of the decree, or for placing such children under the protection of the said 
Court, as might have been made by such decree, or by interim orders m 
case the proceedings for obtaining such decree were still pending 


Custody of Children — No formal prayer need be made in ihe original petition 
for judicial separa ion t8 C 473 

43 In any suit for obtaining a dissolution of marriage or a decree of 
_ , , nullity of marriage instituted in, or removed to, 

Pow.rto mitj! orders as o „ Court, tbs Court ma, from time to 
cusiony of children in suits . ? , ' , . , ^ u , . 

(or dissolul.on or nullity '»'<>" dlBolute or Its 

decree (as the case) maj be, make such tnleiim 
orders, and may make such provision in the decree absolute or decree, 

and in any such suit instituted in a Dt<trict Court, the Court may from 
time to time, before its decree is confirmed, male such interim orders, and 
may make such provision on such confirmation, 

as the High Court or District Court (as the case may be ) deetns proper 
with respect 10 the custody maintenance, and education of the minor children, 
the marriage of whose parents ts Ihe subject of the suit. 
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and may, if it think fit, direct proceeding? to be taken for placing such chd 
dren under the protection of the court 

Notes — A decree mst for the dissolution of a marriage made by a District 
T u ij - j - 2nJ mamienance of the children 

h terminate upon the confirmation of 

n 1 u j 44 The High Court, after a decree absolute 

XTdL're e"? co2ma,°of " “ decree of null.ty 

01 mimage, 

and the District Court, after a decree for dissolution of marriage or of nullity 
of marriage has been confirmed, 

may, upon application by petition for the purpose, make from time to time, 
all such orders and provision with respect to the custody, maintenance, and 
education of the minor children, the marriage of whose parents was the subject 
of the decree, or for placing such children under the protection of the said 
as might have been made By such decree absolute or decree (as the case may bej, 
or by such interim orders as aforesaid 

Notes — Where after obtaining t, decree «/« for dissolution of marriage , and an 
orler for ihe custody of the children of die marriage the petitioner dies, the Higft 
Court has no jurisdiction to confirm ibe occree or to make an order m the proceed 
mgs for the custody of the children DuUerfietdv Butterfieid 74 Ind Cas sSO-S° 

C IS3 Application for custody and maintenance of the children of the marriage 
r see also 18 C 473 

I 1 r//r/«o«siid The first duty of the 

C children— and that should be the 

paramount consideraiioii of the Court The Court has no power to make an order 
as to the custody of children e ther pending a suit for restitution of conjugal rights 
or after its term nation Cha»t6srt v Chambers 3<5 L J Mat 59 , Seddon V Stddon 
aS 5;T 640 If the permanent custody of the children IS claimed a prayer to that 
effect should hr - 1 « <• - ^ i Sw & Tr 332 l8 C 

473 « 4t C 7t r to vary or alter an 

order as to ^ Tr 19a The Court 

, until they attain the 

' A ® '' MalUnsott 35 L J Mat 84 But the Court has 

custody or children upwards of s xteen years 
of ^ Thomasset v Thomisset (,894) P ^95 It tS the 

^j'mtnj^lon R j*'* of the particular cise SyrnttiTon 

interim Orders— The Court has jurisdiction to pass interim orders Thomson 
^ 7 -Aa»iro« 2 Sw & T ao2 CubUyv Cubley 30 L T Mat r6f ° 

^ from the common Uw rule in passing such orders^ Shirt V War/ i Sr^ ” " ^ 


C«r/;/vC«r*}^'swrfr‘Sr‘’^‘‘^""V‘“'^ « Sw & Tr 231 , 

„f i » ^1 n _ J the custody 

the custody 
ight Cart 

L ’ Boynon v Bojfnon i Sw ' ACletf 

^Acoeas la e„rc,s iha „a„„ of aecas, ,o ,he ch.Uren by 

"T •"fiuenced by consideration for the 
' J i *9 .see also Thomson v Thomson, 
K, \ A ^ 3 Sw 5. Tr 496 
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see also 5 if/u// \ BazniU 54 S J 73S Where paternity of a child is questioned 
It must be raised by the opposite part) Gordon \ Gorion 72 L J P 3<“(*903) 
P 92 


XIT — Procedure 

45 Subject to the prot isions herein contained, all proceedings under the Act 

Cods of 0,1 Procedure ,o F’"’ 

gppjy, Code of Ch il Procedure 


Notes — Party should not be i{;hily excused from effecting personal serMCC of 
the petition should circumstances render ihe rourse desirable in preference 10 the 
practice of service b) registered post 40 It 36^— j" Bom L R 35*=' 1 R 
I 9’5 Bom 231 

46 The forms set forth in the Suhedul to this Act, with such lariation ns 
_ , 10.. tbe circumstances of each case require, may 

pe I 10ns an ae be used for the rcspcctiic purposes mentioned 
‘ in such schedule 

47, Every petition under this Act for a dccrt-c of dissolution of marriage, 
_ , - or of nullity of marriage, or of judicial separation 

JlSon «r shjil • ,h„ there IS net any colliion or 

connuamcc between the pttitiontr anl tin. oth r 

party to the marriage , 

the statements contained in every petition under this A t shall U vurifie I 
by the petitioner or some oth r eompeient person 
Statements 10 be verified m manner requited by law for the verification of 

plaints and may at the heating be referred to as evidence 

48 When the husband or wife is a lunatic or idiot, any suit under this 
Act (other than a suit for restitution of cornual 

Suits on hehallollunati s rights) may be brought on his or her behalf by 
the committee or other person entitled to his or her custody ^ 

49 Where the petitioner is a minor, he or she shall sue by his or her next 

, friend to be approved by the Court and «« 

Suns by minors petition presented by a minor under this Act K^n 

be Sled iintil the next friend has undertaUn in wming to be ansnenblo for costs 
Such undeitakingt shall be fiW m Court and the next friend shall thereur., 
be Sere the samI manner and to the '«« as tf he ,rerc a" lamK 
an ordinary suit , ,, , 

<^0 Every petition under this Act, shall be served on the pariv tn re 
^ P thereby, either withm or without 

Service of petition such manner as the High Coun ^ in 

special order from time to time directs 1 general or 

-ate 

rea'o™ror,r“8?S A' “rf"”"'"’ d rpr„„j 

In* essential, m suits for diss^uuon of marriage that / 

lannH be personally served under this section on xh% resJLS 

? 0 ,Sot ,S"on.=uLt,™'d>>=B.v«u.ol.im .a C W or ,1,,, 


. cer,a.n words afar th, a wh ch were 

omitted which were repealed b\ Art i .. ^ 

For^COTt'l’t”' see now Act 7 ufS"* Hurihat Aa ' ' '^70 ha" 
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51 The wjtnesjcs in all proceedings before the Court, where their attendanc 

,, j , , , can be had, shall be examined orally, and any 

Mode of taking evidence party may offer htmself or herself as a mtncsse 

and shall be examined, and may be cross examined and reexamined, like any 
other witness . 

Provided that the parties shall bo at liberty to verify their respective cases 
in whole or in part by aflidav It, but so that the deponent in every such afSdavit 
shall on the application of the opposite party, or by direction of the Court, m 
subject to be cross examined by or on behalf of the opposite party orally» 
after such cross examination may be re examined orally as aforesaid by or on 
behalf of the party by whom such affidavit was filed. 

52 On any petition presented by a wife, praying that her marriage maybe 

„ . j dissolv'ed by reason of her husband having been 

Competence of husband and of ad^ullery coupled with cruelty or of 

fd„lLy coup.=/w..h d=«f.o„ w,.hou. ^.e 
^ excuse the husband and wife respectively soaii oe 

competent and compellable to give evidence of or relating to such cruelty or 
desertion 

53 The whole or any part of any proceeding under this Act may be heard, 

„ , , if tbs Court thinks fit, with closed doors 

rower to close doors 

64 The Court may from time to time adjourn the hearing of any ^tition under 
this Act. and may require further evidence thereon 
Power to adjourn ,f « sees fit so to do 

66 All decrees and orders made by the Court in any suit or proceeding 

^e.rsA under this Act shall be enforced and may he 

appeaM from in the like manner as Ihe decrees 
and orders of the Court made m the exercise ot 
i« original civil jurisdiction are enforced and may be appealed from, under 
the the laws, rules and orders for ihc time being m force , 

Provided «- •* decree of a District Judge for 

dissolution ( no- f^om the order of the High 

k confiT fce 

_ No app^is O, lo C.S.S »e no appeal on 

rcfpJrcotT' “"“(“/■-“'“■'O'"" 

Appeal from deorB8nbsolato-is compeient eien ihough no anoeal ha, 
preferred against decree fl/j/ 32 B 6i* ® appeal lias been 

Limitation— Vide 32 D 612, 6 B 487 

Additional evidence — in the appellate Court is allowed 4 A 306 

bee also 5 B L. R 71 , 20 B 362 , 84 P L R 1904 . 56 p R ,go. iR n r 

66 Any person may appeal to her Majesty m Council from any decree 
Appeal to Queen m Council under this Act 

of a High Court made on appeal or otherwise, 
and from any decree (other than a decree ntst) or order made in the exercise 
of original jurisdiction bj Judges of a High Court or of any Division Court from 
which an appeal shall not he to the High Court, 

when the Hi^h Court declares that the case is a fit one for appeal to Her 
Maicsly in Council 
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Kill— Re marnage 

57 . When six months after the date of an order of a High Court confirming 
Liberty 10 pomes lo marry “ dissolution of marriage made 

again •' by a District Judge have expired, 

or when SIX months after the date of any decree of a High Court dissolving 
„ Ims-o roJ — » - — * • « presented against such decree 


dissolved. 


il any marriage is declared to be 


but not sooner it shall be lawful for the respective parties to the marriage 
to marry again, as if ihe prior raamage had been dissolved by death * 

Provided that no appeal to Her Majesty in council has been presented against 
any such order or decree 

When such appeal has been dismissed, or when, in the result thereof, the 
marnage is declared to be dissolved, but not sooner it shall be lawful for 
the respective parties to the marriage to marry again as if the prior marriage 
had been dismissed by death 

Notea— The marnage of a woman with the petitioner during the life time 
of her former husband and withm six months of the confirmation by the Hieh Court 
of a decree of the District Judge dissolving her marriage wiih the former husband 
1$ opposed to the terms of this section and must therefore be declared null and void 
under section i8 19 Ind Cas 778,48 C 6^6, sA L J 4*0 (P B ) , 38 M 
45 * , 34 A 2o: 

58 No cle^yman in Holy Orders of the* Church of England* shall be 

_ , . , compelled to solemnize the marriage of any 

English clergymen not com* person whose former marriage has been dissolved 

on .he^and of h,s o, her Idul.ery, or shall be 
adultery Itable to any suit, penalty, or censure foe 

^ solemnizing or refusing to solemnize the marriage 

of any such person, 

59 When any minister of any church or chapel of the said* Church 

refuses to perform such marriage service between 
English minister ‘0 any person who, but for such refusal would be 

** entitled to have the same service performed in 
such church or chapel, such minister shall permit 
any other minister in Holy Orders of the said Church entitled to ofSciate within 
the dioce e in which such church or chapel is situate to perform such marriage* 
service in such church or chapel 

XIV. — Miscellaneous 


60 Every decree for judicial separation or order to protect property, 
obtained by a wife under this Act, shall, until, 
Decree for separation or pro leveised or discharged, be deemed valid, so far 
tection-onler valid as to persons gj nece»saty, for the protection of any person 
dealmB Mh ml. btfoie yt.ev 
sal 


No reversal, discharge, or variation of such decree or order shall affect any 
rights or remedies which any person would otherwise have had in respect of any 
contracts or acts of the wife entered into or done between the dales of such decree 
or order, and of the rev ersal, discharge or vaintiorv thereof 

* Certain words, which were repealed by Act Ml of 1873. have been omitted. 
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All persons who in reliance on any such decree or order make any payment 
, . to, or peiftut any transfer or act to be made or 

Indemnity of persons making done by. the Wife who has obtained the same 

K =!;»». n<.....b..and.nB such decree or =.der „ 

proiect.on order lli=" h"'® reversed discharged, or 

varied, or the separation of the wife from r« 
husband may have ceased, or at some time since the making of the decree or 
order been discontinued, be protected and indemnified as if, at the time o 
such payment, transfer, or other Act such decree or order 
still subsisting without variation, and the separation bad not ceased or 
discontinued, 

unless, at the time of the payment, transfer, or other act, such 
had notice of the reversal, discharge, or variation of the decree or ora t 
of the cessation or discontinuance of the separation. 

61 After this Act comes into operation, no person competent to 

„ ^ , a petition under sections 2 and ro sn 

Bat of smt for criminal m^ntam a suit for criminal conversation ’'tm 
convcrsanon 

62 The High Coull shall make such rules under this Act as it msy 

ip . i,« I from time to time consider expedient, and x 

Power to makes rules ^Uer and add to the same • 

Provided that each rules, alterations, and additions are consist nt 
the provisions of this Act and the Code of Civil Procedure, lo al ’ 

All such rules, alterations, and additions shall be published in t 8 ® 

official Gazette 

SCHEDULE OF FORMS 

No t ■— PBTlTlON BY HUSBAND FOR A DISSOLVUON OF MARBIAOB 
WITH DAMAOSS against CO RESfONDENT BY REASON 

OF adultery 
(Sit Sfctions 10 and 34 J 

In the (High) Court of 

To the Hon ble Mr justice [or To the Judj^e of ] 

The day of 186 
The petition of ^ ^ of 

SHEwETH 

'' I That your petitioner wis, on the day of One thousand 

eight hundred and lawfully married to C ,5 then C D spinster atf 

a That, from this said marriage, your petitioner lived and cohabited with his 
said wife it and at m and lastly at tn 

and that your peiuioner and his said wife have haci issue of their said 
roarriageyft/r cAi/ffrrn of whom /wo sons only survive, aged respectively Iwel-ue and 
fourteen years 

3 That during the three ye^xs immediately preceding the dav of one 

thousand eight hundred and X Y was constantly, with few exceptions, 

residing in the house of your petitioner at aforesaid and that, on divers, 

occasions during the said period, the dates of which are unknown to your petitioner 
the said c B \n your petitioner s said house commuted adultery with the said X Y 

4 'That no collusion or connivance e%esfs between me and my said wife for the 

purpose 01 obtaining a dissolution of our said marriage or for any other purpose 

Your petitioner, therefore, prays that this (Hon'ble) Court will decree a 
dissolution o f the said marriage, and that the said X Y, do pay the sum 

* See Act V of 1908 

t If the marriige was solemnited out of India, the adultery must be shown to 
have been commuted m India 
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of Rupees 5,000 as damages by reason of his having committed 
adultery tMth your petitioner’s said wife, such damages to be paid to 
your petitioner, or otherwise paid or applied as to this (Hon'ble) Court 
seems fit 

(Signed) B* 

Form of a Verificatton 

I A B the petitioner named in the above petition, do declare that what is 
stated therein is true to the best of my inforroaiioa and belief 

No 2 —Respondent s statement m answer to No i 
In the Court of the day of Between A B petitioner 

C B respondent, and 
X y, CO respondent 

C B the respondent, by D E her attorney [o*- vahil] in answer to the petition 
ol A B says that she denies that she has on divers or any occasions committed 
adultery with X Y as alleged in the third paragraph of the said petition 

Wherefore the respondent prays that this (Hon'ble) Court will reject the said 
petition, 

(Signed) C B t 


No 3 —Co respondent’s statement in answer to No 1 


In the (High) Court of 
The day of 


V V t. - j - 


petition 


Between A B petitioner 

C B respondent, and 
Y” K CO respondent, 

to the petition filed m this cause saiih that he 
the said C D M alleged m the said petition 
It this (Hon’ble) Court will reject the prayer 
o pay the costs of and incident to the said 

(Signed) X V 


No 4— PETITION fOR DECREE OP NULLITY OF MARRIAGE 
{Sti sectton 18 ) 

In the (High) Court of 

To the Honb’le Mr Justice [o** to the Judge of 1 

The day 186 

The petitiono i A B falsely called A D. 

SHBwETH. 

I That on the day of one thousand eight hundred 

and your petitioner, then, a spinster, eighteen years of age, was married in 

fact, though not m law, to C D, then a bachelor of about thirty years of age, at 
\tome place in lndid\ 

s That from ihc said day oS , one thousand sight hundred 

and , until the month of , one thousand eight hundred and , your 

petitioner lived and cohabited with the said C 27 , at divers places and panicufarly 
at , aforesaid 

3 That the said C D has never consumnuted the said pretended marriage by 
carnal copulation 

4 That at the time of the celebration of your petitioner’s said pretended 
marriage, the said C 2?, was by reason of his ira^tency or, malformation, legally 
incompetent to enter into the contract oftnamage 

- 'T'u . — --11 . — — connivance between her and said C D, with 

• • « this (Hon'ble) Court will declare that the said 

(Signed) A B 

Formoftenficahon See A’l? 1 


* The pennon mut be signed by the petitioner 

♦ If the marriage was solemn »red out of India the adultery must be shown 
been committed m India 
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All persons who m reliance on any such decree or order make any payment 
to, ot permit any transfer or act to be made or 
Indemnity of persons making done by, the wife who has obtained the same 

Sre'Sf r=;rsr,'ofd.c;?°o; shall, no.«..hs.a„d,ng such decree or o,de, 

protect, on order then have been reversed drscharged. o 

varied, or ihe separation of the wife from ner 
husband may have ceased, or at some time since the making of the decree or 
order beau discontinued, be protected and indemnified as if, at the time m 
such payment, transfer, or other Act such deciee or order were valid ana 
still subsisting without variation, and the separation had not ceased or oeen 
discontinued, 

unless, at the time of the payment, transfer, or other act, such 
had notice of the reversal, discharge, or variation of the decree or order, 
of the cessation or discontinuance of the separation 

61 After this Act comes into operation, no person competent to presen 

, a petition under sections * and lo s 

Bar of sun for criminal tamtam a suit for criminal conversation wim 

conversation 

62 The High Court shall make such rules under this Act as it may 

, , from time to tune consider expedient, and / 

Power to makes rules and add to same : 

Provided that such rules, alterations, and additions are consistent 
the provisions of this Act and the Code of Civil Procedure, 

All such rules, alterations, and additions shall be published in t e o 
official Gasette 


SCHEDULE OF FORMS 

No I —Petition by husdahd for a dissolution of marRIAoB 
WITH DAMAGES ACAINST CO RESPONDENT BV REASON 


OF ADULlBRV 
{S<e Sections lo and 34 ) 

In ilie (High) Court of 

To the Honblc Mr Jusiice {or To ibe Judge of ] 

Phe day of 186 
The petition of ^ 2 ? of 

SHawETK. 

* That >our petitioner was on the day of one thousand 

tight hundred and lawfully marncd to C D ihen C D spmsier atf 

j That, from this said maTitage, your polUionor lived and cohabited with his 
said wife It and at in and lastly at in 

and that your pctiiioner and bis said wife have had issue of their said 
nurnage/z/^fA//,/rrn of whom /OfOsons only survive, aged resoeciivelv twelve and 
/oitrfrert years j e. « 


3 That during the three yew immediately preceding the day of one 
thousand eight hundred and X Y was constantly, with few exccpiions. 

residngin thehouseofyourpctmoncrat aforesaid andthaUon divers 


ic»iu iig 111 me nousc 01 your petitioner at ...-.vaaiu awu inai on mv c»a 

occasions during the said period, the dates of which are unknown to your' petitioner 
the said C B \n youi peliiioncr s said house committed adultery with the said X V 


- - - youi petitioner s said house c>v.......iicu auunery witn me saia ^ r 

4 That no collusion or connivance exists between me and mv said wife for the 

e of obtaintnt' a d,s«nl.,tinn of n»r «a.vt / ? -.t 


i.uiiu>ion or coiimvancc exists oetween me and my said wife fo 
purpose 01 obtaining a dissolution of our said marriage or for any other purpose 

Your petitioner therefore prays that this (Hon’ble) Court will decree a 
Qissolmion of th e said marriage and that the said A Y, do pay the sum 

♦ See Act V of jpoS 

t If the marrnge was sotemnwed out of Inda, the adultery must be shown tt* 
h aVe been committed in Ind a 


Schedule] 


THE ISOtAN DIVORCE ACT. 


M59 


of Rupees 5000 as damages by reason of his having commuted 
adultery wuh your petitioner s said Wife such damages to be paid to 
>our petitioner, or otherwise paid or applied as to this (Hon'ble) Court 
seems fit 

(Signed) A B* 

Form of a Verification 

I A B the petitioner named m the above petition, do declare that what is 
stated therein is true to the best of my information and belief 

No 2 —RESPONDENT’S STATEMENT IN ANSWER TO NO 1 
In the Court of the day of Between A B petitioner 

C B respondent and 
X Y CO respondent 

C B the respondent, by Z? E her attorney [<>»- vakil] m answer to the petition 
of ^ £ says that she denies that she has on divers or any occasions committed 
adultery with K as alleged in the third paragraph of the said petition 

Wherefore the respondent prays that this (Hon bis) Court will reject the said 
petition, 

(Signed) C B t 


No 3— Co RESPONDENT'S STATEMENT IN ANSWER TO No 1 
In the (High) Court of 

The day of Between A B petitioner 

C B respondent and 
V K CO respondent, 

V V 1. . g 


petition 


d 

(Signed) X V 


No 4— PETITION FOR DECREE OP NULLITV OF MARRIAGE 
( 5 « section i 8 ) 

In the (High) Court of 

To the Honb'le Mr Justice [o*' to the Judge of ] 

The day iS6 
The petitiono f A B falsely called A D 

SRBwETH 

1 That on the day of one thousand eight hundred 

and your petitioner, then a spinster eighteen years of age, was married in 

fact, though not in law, to C D, then a bachelor of about thirty years of age, at 
\scme place in lndta\ 

2 That from the said day of , one thousand eight hundred 

and , until the month of , one thousand eight hundred and > your 

petitioner lived and cohabited with the said C A at divers places and particularly 
at , aforesaid 

3 That the said C D has never consummated the said pretended marriage by 
carnal copulation 

4 That at the time of the celebration of your petitioner's said pretended 
marriage, the said C i? was by reason of his impotency or, malformation legally 
incompetent to enter into the contract of marriage 

5 That there IS no collusion or connivance between her and said C A with 
respect to this subject of this suit 

Your petitioner therefore prays that this (Hon'ble) Court will declare that the said 
marriage is null and void 

(Signed) A B 

Form oft enfication Set No i 


* The petition mut be signed by the petitioner 

t If the marriage was solenmired out of India the adultery must be shown to have 
been committed in India 
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Ah persons who m reliance on any such decree or order make any paytneot 
, , , to, or permit any transfer or act to be made or 

Indemnity of persons matatig doni! by, the wife who has obtained the same 
SoTe'o"! re«rsr,' of dem« "JjaH, {otw.ths^landing such decree o, otdet may 

proleci.on order •1'“' hn*® teversed, discharged, or 

varied, or the separation of the wife from ner 
husband may have ceased, or at some time since the making of the decree or 
order been discontinued, be protected and indemnified as if, at the time ot 
such payment, transfer, ot other Act such deciee ot order were valid ano 
stiU subsisting without variation, and the separation had not ceased or been 
discontinued, 

unless, at the time of the payment, transfer, or other act, such 
had notice of the reversal, discharge, or variation of the decree or order, 
of the cessation or discontinuance of the separation. 

61 After this Act comes into operation, no person competent to 

_ . , , a petition under sections a and ro s 

Bat of suu for criminal a suit for criminal conversation 

conversat.on 

62 The High Court shall make such roles under this Act as it may 

« . , , from time to ume consider expedient, and ra y 

Power 10 makes rules ^nd add to the same : 

Provided that such rules, alterations, and additions are consist 
the provisions of this Act and the Code of Civil Procedure, ^ 

All such rules, alterations, and additions shall be published >n t ® 
official Gazette 


SCHEDULE OF FORMS 

No t —Petition by husband for a dissolution of marriage 

WITH DAMAGES AGAINST CO RESPONDENT BV REASON 
OF ADULTERY 
(S^e See/tans lo an/t 34J 

In the (High) Court of 

To the Hon'Ute Mr Jusiice \or To ihe lodge of 3 
The day of i85 

_ The petition of A D of 

Sheweth, 

1 That >our petitioner was, on the day of one thousand 

eight hundred and lawfully married xo C E then C D spinster atf 

2 That, from this said marriage, your pcttlioner lived and cohabited with his 

said wife at and at tn and lastly at in 

your peuuoncr and his said wife have had issGe of their said 
respectively /zi/etvi and 

3 That during the three years immediaiely preceding the day of one 

^ constantly, with few exwptions, 

residing in the house of your pciitioncr at aforesaid, and that, on divers 

occasions during the said period, the dates of which are unknown to your petitioner 
the said c // in youi petitioner s said house commttied adultery w,th the said X V 

* collusion or connivance exists between me and my said wife for the 

purpose of obtaining a dissolution of our said marriage or for any other purpose 

Your petitioner, therefore, prays that this (Hon'bic) Court will decree a 
dissolution of the said mamage, and that the said A K, do pay the sum 

* See Act V of 1908 

+ If the marriage was solcmmxed out of India the adultery must be shown to 
h avc been committed id India 
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of Rupees 5,000 ns damages by reason of his having commuted 
adultery with your peiuioner s said wife such damages to be paid to 
>our petitioner, or otherwise paid or applied as to this (Honble) Court 
seems fit 

(Signed) A B* 

Form of a Verification 

I A B the petitioner named in the above petition, do declare that what is 
stated therein is true to the best of my information and belief 

No 2 — Respondent’s statement in answer to No i 
Id the Court of the day of Between A B petitioner 

C B respondent, and 
X y, CO respondent 

C B the respondent, by Z) £ her attorney \or vaUiI] in answer to the petition 
oi A 5 says that she denies that she has on divers or any occasions committed 
adultery with X V as alleged in the third paragraph of the said petition 

Wherefore the respondent prays that this (Hon ble) Court will reject the said 
petition, 

(Sigced) C B t 


No 3— Co respondent's STATEMENT IN ANSWER TO No 1 
In the (High) Court of 

The day of Between A B petitioner 

C B respondent, and 
I f CO respondent 

X Y the CO respondent m answer to the petition filed m this cause saith that he 
denies that he commuted adultery with the said C D n alleged in the said petition 
Wherefore the said V Y prays that this (Hon ble) Court will reject the prayer 
of the said petitioner, and order him to pay the costs of and incident to the said 


petition 


(Signed) X V 


No 4— PETITION 70 R DECREE OF NULLITV OF MARRIAGE 

{^See stelton 18 } 

In the (High) Court of 

To the Honb le Mr Justice to the Judge of ] 

The day 180. 

The petmono { A B falsely called A D. 

Sheweth 

1 That on the day of one thousand eight hundred 

and your petitioner, then a spinster eighteen years of age, was married in 

fact, though not in law, to C D, then a bachelor of about thirty years of age, at 
[some place tn lntita\ 

2 That from the said day of , one thousand eight hundred 

and , until the month of , one thousand eight hundred and , your 

petitioner lived and cohabited with the said C at divers places and particularly 
at .aforesaid 

3 That the said C D has never consummated the said pretended marriage by 
carnal copulation 

4 That at the lime of the celebration of your petitioner’s said pretended 
marriage, the said C ZJ, was by reason of his impoiency or, malformation legally 
incompetent to enter into the contract of marriage 

5 That there is no collusion or connivance between her and said C D, with 
respect to this subject of this suit 

Your petitioner therefore prays that this (Hon’ble) Court will declare that the said 
marriage is null and void 

(Signed) A B 

Formofxenfieation See A'b i 


* The pemion mut be signed by the petitioner 
t If the marriage was solemnized out of India the aduhery must be 
been committed in India 
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No 5— Petition dy \mfe for judicial sbp\ration on xuf 

GROUND OF HER HUdBANDS ADULTERY. 

(•Sm section 22) 


In the (High) Court of 
To the non’ble Mr Justice 
The day of 

The petition of C 5 of 

SHBWETH 


[or To the Judge of ] 

, the wife olA B 


1 That on the day of one thousand eight hundred and 

sixty , your petitioner then C D was lawfully married to A. B at the church 

of , in the 

2 That after her said marriage your petitioner cohabited with the said^ B 

and at , and that your petitioner and her said husband have 

issue living of iheir said marriage children, to wit, &.c , fi.c * 

3 That on divers occasions in or about the months at Augnst, September 

October^ one thousand eight hundred and sixty , the said A B &t 

committed adultery with E /' who was then lining in the service of the 
said ^ B and your petitioner at their said residence aforesaid 

A That On divers occasions in ih^ moaths ot October, Afot ember znd December 
one thousand eight hundred and s xiy the said -4 ^ at 

aforesaid commuted adultery with G H who was then Jiving in the 
service of the said A B and your petitioner at th«ir said residence aforesaid. 

i That no collusion or connivance exisis between your petitioner and the said 
A o With respect to the subject of the present suit 

Your petiiioner therefore prays that this (Honbte) Court will decree a 
Judicial separation to your peiiuoner from her sa d husband by reason nf his aforesaid 
adultery 

(Signed) CB\ 

Form of the •irtfieotton see No l 

. . .-I No 6— Statement m ANSWER TO No 5 

In ihe (High) Court of 

against ff 

n 7 t T^he dav of 

7 by y. hU a„omey tyr wlil) sauh - 

E»phonhcpcm“i"J,';“ 5' 'ba para- 
Pet^ionet condoned ihe anid adullery with E it any 

the?i,u,on";f,’ ' 53 ' " ■" Pb^^Sraph 

' ’ iwiuioner coodoncd the said adul er> with C N il anx 

•'"•'■■.MHonbIe,Co„„ “f, „Jec. p„yer 


i„ 1, /u ^ 7 — Statement IN REPLY TO No 6 

In the (High) Court of 

B agiinsi B 


pjrjgrjpii ui Lue [leiiuaii 


respondent with 

has been revived 
th in the fourth 


• State the respective ages of the cbi’drcn 
t The petition must be signed by the petitioner 
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No 8 — Petition for a judicial separatiojt by reason of cruelty 
(See sec/ton 32 ) 

In the (High) Court of 

To the Hon blc Mr Justice (or To the Judge of ] 

The day of 186 

The petition of AB (wife of CB) of 

SUEWETII 

1 That on the day of , one thousand eight hundred 

and jour petitioner then AD spinster, was lawfully mentioned to CB 

at 

2 That from her said marriage your petitioner 1 ved and cohabited with her 

said husband, at until the day 

of , one thousand eight hundred and when your 

petitioner separated from her said husband as hereinafter more particulirly mentioned, 
and that your petitioner and her said husband have had no issue of their said 
mamage 

3 That from and shortly after your peiiuoner s the said marriage, the said C^habi 
tuallv conducted himself towards your petitioner with great harshness and cruelly, 
frequently abusing her in the coursest and most insulting language, and beating her 
wuh his fists, with a cane or with some other weapon 

4 That on an evening m or about the month of one thousand 

eight hundred and the said in the highway and opposite to the 

house in which jour petitioner and the sa d CB were then residing at 

aforesaid, endeavoured to knock your petitioner down, and was only prevented from 
so doing by the interference of FD, your petitioner’s brother 

5 That subsequently on the same evening, the said CB in bis said house at 

aforesaid, struck your petitioner with his clenched fists a violent blow 

on her face 

6 That on one Friday night m the month of 1 one thousand 

eight hundred and the said CB m , without provocation 

threw a knife at your petitioner thereby inflicting t severe wound on her right 
hand 

7 That on the afternoon of the day of , one thousand 

eight hundred and your petitioner by reason of the great and continued 

cruelty practised towards her by her said husband* with assistance withdrew from 
the house of her said husband to the house of her father at that 

from and after the said day of , one thousand e ght hundred 

and , your petitioner hath lived separate and apart from her said 

husband, and hath never returned to his house or 10 cobab lation wiih him 

8 That there is no collusion or connivance between your petitioner and her 
said hnsband with respect to the subject of the present suit 

tr «. ». 1 xt u dggfgg a 

* * « CB and also 

■ ■ 10 these 


Form oj venfieatton tee No t* 


No g —Statement in answer to 
I n the (High) Court of 

The day of 


the respondent, in answer to the petition filed 
attorney ( or vakil] saitb that he denies that be has ' 
the said AB, as alleged in the said petition 
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No 10 —PETITION FOR REVERSAL OF DECREE OF SEPARATION 

(Sff ieclion 24 ) 

In the (High) Court of . — t. < j 1 

Tome Htmbk Mr Juslict ^ 

The petition of A B, of 

ShEWETH, , , lawfully 

1 That your petiuoner Vfas, on the 

to wit — 

[f/ere set out the decree ] 

3 That such decree was obtained m the absence of your petiHooer who »vas the 
tenAtng to show that the peUtiOtier did rtot know 0 / the proceedings 
further that had he known he might have offered d suffcient defence^ 

That there was reasonable ground (or yo“r petmoner leaving his said wife, for lha 
""IS'i 7m, l,g,l gr,mi, th p„>lw<»r, „p,ra„0f< /„»« 

^yoUT petitioner, therefore, prays that this (Hon’hlc) Court trill reverse the sai 

(Sisned) A B 

Form o/vtrificaiion ut N< * 

No I j —P etition FOR PROTECTION ORDER 

{See section aj) 

In the (High) Court 0/ . _ . ^ .e 

To the Hon ble Mr Justice for To the Judge ol 

The day of too 

The petition of C ,» of 
the wife ot A J3 

SHEWETH 

That on the day of she was lawfully married Ko A B 

That s>he lived and cohabited wiih (he said A B for 
years at and also at and hath 

had children issue of her slid marriage of whom 

> art wow IwMig wwh \ht apyA cant, and wboHy dependent upon her earnings 

That on or about thesud^ S without any reasonable cause destned the 
applicant, and haih ever sinf-e remained separate and apart ftotn htt 

dwenion of her Mid husband, the applicant hath maintained 


[or To the Judge of 
186 


That since the desetuon of her said husband, the applicant hath maintained 
herself by her own industry (orctv her own i»Operiy or f4e «« wi<tv M and hath 
thereby otherwise acquired certain property consisungo / [hire state rentraUv the 
nature of the property * 


Whetcfoie she prays an order for the protection ol her earnings and Property 
acmiired since the said day of from the said A B, and from all cr3iiors 
and persons claiming under him 


No 12— FETiriOV rOR ALTUONV PENDING TUB SUIT 

{See sect toa yd) 

Jn the (High) Court of 

B against S 

To the Hop ble Justice \or to the Judge ol 

The day of i8< 

The petition ofCB, the lawful wife of A B, 
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Shew eth, 

I. That the said A B has for some years carried on the business of at 
and from such business derives ihe nett annual income of from Rs 4,000 to $ 000 

2 That the said ^ J 5 is possessed of plate furniture, linen and other 

effects at his said house aforesaid, all of which he acquired m right of your 

petitioner as his wife, or purchased with money he acquire 1 through her of the value 
of Rs 10,000 

3 That the said ..4 5 is entitled, under the will of his fuller, subject to the life- 
interest of his mother therein, the property of the value of Rs 5 000 or some other 
consideraMe amount • 

Your petitioner therefore prays that this (Honble) Court will decree such 
sum or sums of money by way of alimony pending the suit, as to this (Hon'ble) Court 
may seem meet 

(Signed) C B 

Form of xertjicatton tee No i 


No 13— STATEMENT IN ANSWER TO No 12 

In the High Court of 

B against B 

^ i? of , the above named respondent m answer to the petition for 

alimony, pending the suit of C B says — 

i, Jo answer 10 lie first paragragraph of the said petition^ I sav tint I have for 
the last /Aree yaars earned on the business of , at 

and that from such business I have derived a nett annual income of Rs 900, but 
less than Rs i.ooo 

2 In answer to (he second paragraph of the said petition, I say that I am pos 
sessed of plate, furniture, linen and other chattels and effects at my saicl hoise 
aforesaid, of the value of Rs 7.000 but as I verilj believe of no larger value 
And I say that a portion of the said plate, furniture, and other chattels and effects 
of the value of Rs 1,500, belonged to my said wife before our marriage, bit the 


• 1 j -j - (jje will of my father, subject to the life- 

perty of the value of Rs 5 000 that is to say 
• ' will, upon the death of my mother, to a 

hall have to pay to my father's executors the 
sumofRs 2,000, the amount of a debt owing by me to his estate, and upon which 
debt I am now paying interest at the rate of five per cent, per annum 

4 And in further answer to the sa*d petition I say that I have no income 
whatever except that derived from my aforesaid business, that such income, since 
’ * day of 

, that such diminution m likely to con 

income I have to pay the annual sum of 
my late father’s executors, and also to 

support mysell anu niv iwo eiuesi umuien 

■ ' ’ ' .* *' - my wife left my 

. ■ with her, and has 

. . and other effects 

• -alue of as I venly 

. ■ ■ of her departure 

• " to me from certain 

iodgets of mine, amounting in the aggregate to Rs and that she 

has ever since withheld and siiU withholds from me the same sum 

I (Signed) A 


* The petitioner should state her husband's income as accurately as possible 
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No 14 — Undertaking bv minor's next friend to be answerable^ 

FOR RESPONDENT’S COSTS 
See Section ^ 

In the (High) Court of 

I the undersigned A B of being the 

next friend of C D who is a minor and who is desirous of filing a petition in this 
Court, under the Ind in Divorce Act again»t D D oi hereby under 

take to be responsible for the CO isofthesud D D \<\ such suit, and that, if the 
said C D fail to pay 10 the said D D when and in such manner as the Court shall 

order alt such coits of such suit as the Court shall direct him \pr he>^ to pay to the 
said D D I will forthwith pay the same 10 the proper officer of this Court 
Dated this day of x86 

(Signed) A B 


THE DOWER ACT. 

ACT NO XXIX 01=’ 1 839 

Passed on the i6tm Decbmbbr. i839 
A« Alt for tile Amndmcntfor the tan relating to Dower. 

1 Whereas u u expedient to extend the amendments tn the English 
of dowel contained to Ihe statue 3rd and 
Preamble j, ,v, Chapter C. V. to the >errHories 

of the East India Company, tn cases which, but for ,0 .^e’ 

would be governed by the English law of dower as it exis p y 

passing of the aforesaid statute J ^ .t, ^ j 

It M hereby enacted that t 
Interpretation 

except where the nature of the provision or the context 
exclude such construction be interpreted as follows , that is to s*y* f^ne word 
“land ' shall extend to mssiuages, and tII other heriditaments, whether cor* 
poreal or incorporeal (except such as are not liable to doirerj, and to any 
share thereof * 


to marriages contracted before first January 
168 As to the local extent, see the Laws Local 


Notea — The whole Act, eicept ; 

1866, wis repealed by Act VIII of 
Extent Act (W of 1874) s 3 

2. t When a husband shall <l«e. beneficially entitled to any land for an 
Widows to be ciuitlcd to his widow to 

dottcr out of equitable cs* dower out of the same at law, and such interest, 
tates wbeiber wholly etjuitable or partly legal and 

parily equitable, shall be on estate of inheritance 
in possession, or equal to an estate of inheritance m posses ion (other than 
an estate m jumt tenancy) then his widow shall be entitled in equity to dower 
out of the same land 

Notos — \ on his msrriige with C. being equitable tenant ;/» /w/ of certain 
lands, conveyed by deed of 1804 ^Ihese^ lands to B , an indemnity against incum- 


<Ccrum words after this repealed by X of 1914 have been omitted 
+The words “And It IS hereby further enacted that ’ in sections 2 to 10, 12 and 
14 were repealed by the Repealing and Amending Act (12 of 1891) 
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the son tna'nes an<l dies and the father gets a conveyance fr6m his youiig6r son, 
who tooV. as hcif to the eldest The eldest son s wife shall have dower m these 
lands Bateman \ Bateman, 2 Vern 436 

' 3 . * When a husband shalt ha\e been entitled to a right of en ry or 
_ , „ . action in any land, and hts widow would be 

to e’>'“ml= o"L%r en'«M lo do"" -“t Sams 'f he had 

recovered possession thereof, she shall be 
entitled to dower out of the same although her husband shall not have re 
covered possession thereof Provided that such dower be sued for or obtain* 
ed within the period during which such right of entry or action might be 
enforced 

4 * Ni widow shill be entitled to dower out of any land which 

j r . . j shall have been absolutely disposed of by 

ho^d™„oa,cr.a.a,«d,s I,,, i.fe lime, of by hi 

Will 

Notes >— A v\ idow IS not dowable of an equity of redemption Detion v Savtlle 
I Bro C C 325 , Knight \ Framfan, 4 Bciv 10 , F/aci v Longwate 8 Beav 422 

5 * All partial estates and interests, and all charges created by any 
Pt.oniy 10 pan.al eiiale, iwpoehio" or will of a Imsbind, and all debts, 

charges and spicahydebls incumbrances, contiacts and enga|emcnts In 
. which his land shall be subj“ct or liable, shall 

be valid and effectual as against the ri,5ht of his widow to dower 

6. * A wujo'" not be enXivWd \t> dowet out of any \and of her 

nra,„,. L _ j u husband, when in the deed by which such land 

dfrUrlnn^Vn . deed *' ” »»» conveyed to him, 01 by any deed executed 
by him, it shall be declared that his widow shall 
not be entitled to dower out of such land 

7 . * A widow shall not be entitled to dower out of any land of which 
Or by a decfaraoon ,n ihe huctaixl shall die wholly or partially in 

husband s will testate when by the will of her husband, duly 

. , . executed for the devise of free hold estates, he 

shall declare his intention that she shall not be entitled to dower out of such 
land or out of his land 

8 * The right of a widow to dower shall be subject to any conditions, 
Dower shall not be subject 'o«ncllons or diieclions which shall be declared 

to restrictions “7 'he will of her husband duly executed as 

aforesaid 

9 * Where a husband shall devise any land out of which lus widow 

n,„„. . would be enti led to dower if the same were not 

S-vshallbardov'cr’" 

to or lor tb* benefit of bis widow, such widow 
shall not be entitled to dower out of or in any land of her said husband, 
unless a contrary intention shall be declared by his will 

10 * No gift or bequest made by any huiband to or for the benefit of 
neouesi or oersonal estate widow of or out of his personal eslste, or of 

to the shall notbar or out of any orius land njt liable to dower, shall 

her dower defeat or prejudite her ri,ht to dower unless a 

contrary intention shall be declared by bis will 
II. Provided always t ibat nothing in tins ■\ct c nlained shall prevent 
A . any Court of Equity from enforcing any cuvenant 

ml? ' k!’ lb °hi ‘f h '”'4 

•' any tuishani wot to bit to.*: tie,ut qI bv-s widow 

to dower out of his lands or an; of them 
♦ Vide foot note t at page 1464 

t Certain words repealed by Act 12 of 1891 have been omittcil 

C C. H Vol 1—184 
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No 14 — Undertaking cv hinor's next friend to be answerable^ 

FOR RESPONDENT S COSTS 
Set Secftffn 4f) 

In ilie {Htgh) Court of 

I the undersigned A B o! being the 

next friend of C who is a minor and who is desirous of filing a petition in this 
Cojrt, under the Ind in Divorce Act against /? D of hereby under 

take to be responsible for the CO 13 of the Slid O m such suit and that, if the 
said C D fail to pay lo the said D D when and in such manner as the Court shall 
order all such costs of such suit as Ihe Conn shall direct him \pr her\ to pay to the 
said D D I will forthwith pay the same 10 the proper officer of this Court 

Dated this day of l8d 

(Signed) A D 


THE DOWER ACT. 

ACT NO XXIX OF 1S39 

Passed on the i6tm Decbmbeb, i839 
An An far Hie Amtndmenl far the Zaia rrtatnis to Dower. 

1 Whereas it is expedient to extend the amendments in the English 
law of donet contained in the statue 3rd and 
Preamble ' ,v_ chapter C V. to the tetnlorms 

of the East jn-iia Company, in cases which, but for Rg*. '"jgyjgygiy jjje' 
would be governed by thrEnsUsh law of dower as it existed prenously to the 
passing of the aforesaid statute 

It IS hereby enacted that the words and expressions hereinafter mentioned, 
, which in their ordinary signification havt a more 

laierpretation confined or a dilferent meaning shall m this Act, 

except where tlie nature of the provision or the context oi ae Act snail 
exclude such construction be interpreted as follows , that is to me word 
•‘land shall exte id to mes mages, and all other henditaments, whether cor* 
poreal oc incorporeal (except such as are not Inble to dower), and to any 
share thereof * 

Notes — The whole Act eiceptasto inartiagcs contracted before first January 
1866 was repealed by ActVnioriS68 As to the local extent, see the Laws Local 
Extent Act (XV of 1874) s 3 

2 t When a husband shall d«e, beneficially entitled to any land for an 
Widows to b- eiiiitled to *a’i^ not entitle his widow to 

dower out of equitable es dow« out of ihe same at law, and such interest, 
talcs whether wholly equitable or partly legal and 

parily equitable, shall be an estate of inheritance 
in possession, or equal lo an estate of inheritance m posses ion (other than 
an estate m joint tenancy) then his widow shall be entitled m equity to dower 
out of the same land 

Notos — A on his marriage with C being equitable tenant */» /k/ of certain 
lands, conveyed by deed of 1804 these lands to B an indemnity against incum 
brances on other lands purchased by B from A , the legal fee subsequently descend- 
ed upon A on the death of his father C became dowable out of (he lands Lloyd'* 

Lloyd, 3 Con & L $92=34 Dr & War 354 A purchases lands in his eldest son's 
name, and puts him in possession, and the son falling sick takes a declaration of 
trust from him , and after the son s recovery, he is permuted to lemam in possession , 


■ been omitted 

sections 2 to 10, 12 and 
2 of 1891) 
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the son marries and dies, and the father gets a conveyance frbm his younger son, 
who took as heir to the eldest The eldest sons wife shall have dower in these 
lands Bateman v Batem m, 2 Vern 436 

S. •SVhen a husband shaU have been tniu\ed to a right of en ty or 
action III any land, and his widow would be 
Seism shall not be necessary to dower out of the same tfhehad 

ogi>e title to owcr recovered possession thereof, she shall be 

entitled to dower out of the same although her husband shall not have re- 
covered possession thereof Provided that such dower be sued for or obtain* 
ed within the period during which such right of entry or action might be 
enforced. 


4 * N) widow shill b“ entitled to dower out of any land which 

- , , , shall have been absolutely disposed of by 

^Oddraerouicfesnicsds in his life limE, of by his 

NoteS' — A widow is not dowable of an equity of redemption Desion v Savtlle 
I Bro C C 325 , fCtught \ Framton 4 Beav 10 , Ftael v Longivaie^ 8 Beav 420 

5 * All partial estates and interests, and all charges created by any 

n . diSDosttion or will of a husband, and all debts, 

chs'JgesandsprcXdrttV" fhiflhsll 

^ which his land shall be subject or liable, shall 

be valid and effectual as against the rt^ht of his wtJow to dower 

6 *A widow shall not be entiiled to dower out of any land of her 

_ L u j u husband, when in the deed by which such land 

Uower may Debarred by a conveyed 10 him or by any deed executed 

declaration in a deed declared lhat his widow shall 

not be entitled to dower out of such land 

7 . * A widow shall not be entitled to dower out of any land of which 

n- t., „ ,1 her husband shall die wholly or partially in 

husband s will ^ testate when by the will of her husband, duly 

executed for the devise of free hold estates, he 
shall declare his intention that she shall not be entitled to dower out of such 
land or out of his land 

8. * The right of a widow to dower sh«U be subject to any conditions, 
Dower shell oo. be subje.r 'wlD'I'X"? ot directmns which shall be declared 

to restrictions ■* ‘he will of her husband duly executed as 

aforesaid 

9 * Where a husband shall devise any land out of which his widow 

, , . would be enit led to dower if the same were not 

widow, hallbar'do’i'r"’ •?' ^'S W! Urcrerw, 

to or for the benefit of his widow, such widow 
shall not be entitled to dowi,r out of or in any land of her said husband, 
unleis a contrary intention shall be declared by his will 

10 * No gift or bequest made by any husband to or for the benefit of 

T, .. r -1 ... . his widow of or out of his personal estste, or of 

toTe' widU shall Lt bar or out ol an, olhia land nat liable to dower, shall 
her dower defeat or prejudue her ri^ht to dower unless a 

contrary intention shall be declared by his will 
11 * Provided always f that nothing in this \ct c ntained shall prevent 
. . , , any Court of Equity from enforcing any Covenant 

or a rcenienrcnrcrcdmlobyoron Ihe part ol 
may be enlotccd husband nor to bat ihc tight ol bis widow 

to dower out of his lands or any of tbecD 


* Vide foot note + at page 1464 

t Certain words repealed by Act is of 1891 have been omittcil 

c c. H Vol 1—184 
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12 . » Nothing in tins Act contained sliall fnteirere willi an)' rule 0 / 

equity or of any Ecclesiastical Court by which 

Legacies in bar of dower siill legacies bequeathed to widows m salisfaciion 
eniuled 10 ptefeience of dower are entitled to priority over other 

legacies 

15 [Ceriam doxven abolished\^Jitf'iaUd by the Rcpeahng and Amend 
tng Act, iS 9 i (\II of 1891) 

14 * This Act shall not extend to the dower of any widow who shall 

A . n- i. r have been or shall be raarried on or before the 

2 .to ' ' fi'« of J”>y one.thou,and 

^ and forty, and shall not giie to any wilL deed, 

contract, engagement or charge executed, entered into or created before t e 
said first day of Julj one*tbousand eight hundred ind forty the elfect ot aete 
ting Of prejudicing any right to dower 

16 * This Act shill not be construed to affecl my right of 3 

e f . land otherwise than by modifying tn 

any of Her Majesty's Courts of Justice 

THE INDIAN EASEMENTS ACT. 

ACT V OF 1 sea 

Rbce.vep the G G's assent on the .7TJI Februrv ifiS* 

An Act to define and amtnd Iht Ltm ntattns Eascmmls and Lmnscs 
Whbrbas u is expedient to define and amend the law relating to 

menu and Ucenses , It B htreliy enacted as 
follows — 


Preamble 


Notes — The right of easemer' *■ -v • 

race first emerginfi from btrbarisin 
or living as each other’s neighbours, 
easement is fh»» "/“e-** < 
props 
were 
rence 

An^ .. uiaiy i Lipitf appears to be the original foundation on which easement 
^"*7 Comal of the Gevemor General 

tn Jndia^ dated the ibth February i8Si The act was intended to formulate system 
aticaify those rules of law whice were laid do vn by ihe Courts of India in deciding 
cases Those rules « ere based mainly on English Jaw as being just eqitable and 
at most free from local peculiarities Whttely Stoke s Anglo Indian Codes, 
VOl 1 p Syg, 

Preliminary 

Shot! title „ *• Th'S Act may be called, "The Indian 

' ‘ Easements AeJ, rfiSa’* 

It extends to the territories respectively administered by the Governor of 
Local extent Madras in Council and the Chief Commissioner 

of ibe Centra} Provinces and Coorg . 

Commeaccmeni , ** force on the first day 

of July 1882 


* Certain worda repealed by Act ix of 1891 hate here been ommuted 



THE INDIAV EASEHBsT ACT 


*467 


S 3] 


Notes "—Originally u was extended to the territories respectively administered 
by the Covernor of Madras in Coun*iI and the Chief Commissioners of the Central 
Provinces and Coorg By Act 7 of 1891 it has been extended to the territories res- 
pectively administered by the Governor of Bombay in Council and the Lieutenant- 
Governor of the North Western Provinces and the Chief Commissioner of Oudh 
SeealsoiSB 616 By Act 7 of 1915 it has been extended to the Delhi Provinces 
The Indian Easement Act is not in force m Bengal 30 C 503=7 C W N 649 
Although the Indian Easements Act is not in force m the Punjab, the Punjab Courts 
when deciding cases in which principles of law dealt with by the provisions of those 
Acts are involved may adopt (hose provisions as embodying the law applicable to 
the case, especially where the law enunciated there n coincides with the principles 
t • ■* ' 'for 

In 5r ■ • ■ 

• * Coi 

lan £ 

purports to define and amend the law relating to easements and licenses’ or in 
other words to be a complete and self contained code on those subjects It origi 
nally extended to Madras the Central Provinces and Coorg It has since been 
applied to other Provinces but not to Bengal , . In those Provinces to which the 
Easements Act was not applied, the Courts were left to follow the course which 

their substantive 
accordance with 
* , Bom L R 835 

— JJ 

2 Nolhiftg bsrem cental fed sbaU be deemed to ahect any Jaw 
c not hereby expressly repealed, or to derogate 


(fl) any tight of the Government to regulate the collection, retention, 
and distribution of the water of rivers and streams flowing in 
natural channels, and of natural lakes and ponds, or of the water 
flowing, collected, retained, or distributed in or by any channel 
or other work constructed at the public expense for irri 
gation ; 

(^) any customary or other right (not being a license) in or over immov 
able property which the Government the public, or any person 
may possess irrespective of other immoveable property ; or 

(c) any right acquired, or arising out of a relation created, before this 
Act comes into force 


Notes —This Act is not retrospective m its operation 14 A 785 In the case of 
lands irrigated by a Government tank, the owners of wet lands have a preferential 
right to the supply of water in seasons where the tank cannot yield the normal supply 
over the assignee of waste lands which were subsequently brought under cultivation 


23 W K 279 , S M n U/ K o , -o i> lOj > / u Juy , 1 i- j 47 . lu M jjj 
Where Government in the exercise of ns general powei of distributing water for 
irrigation in nyotwan villages limns the supply of water to what is reasonably 
necessary, no one else has any right to interfere with it 26 Ind Cas iS , see also 
45 Ind Cas 80=34 M L. J 455 

Clauss (b) —Before finding that a customary easement exists the Court must be 
satisfied of Its reasonableness, certainty as to extent and application and length of 
time as suggest that the usage had become customary 90 Ind Cas 97 ^ 

Clause (0) — WTiere the plamtiffhas acquired the right a'ld enjojed it frea time 
immemorial he is not prevented from exercising that ngb* 42 B 288 



TUB INDIAN BASBMSNTS ACT 


I4C6 


[S .1 


12 . * Nothing 111 this Act contained shall interfere witli any rule of 
Legacies m bar of dower still 0^ any Ecclesiastical Court by which 

entitled to preference legacies bequeathed to widows in satisfaction 

legacies dower are entitled to priority over other 


14 • This Act shall not extend to the dower of any widow who shall 

Act not to take effect before l^s married on or before the 

the 1 st Julj 1840 first day of July one thousand eight hundred 

coniriri f'ot give to any wilh deed, 

Sd fircf ®"Sagement or charge executed, entered into or created before the 
hn? n, « one thousand eight hundred and forty the effect of defea 

«ng or prejudicing any right to dower ' 

15 * This Act shall not be construed to affect any right of property in 

Saving of certain rights and otherwise than by modifying the law of 

jurisdiction dower m cases governed by the English law ot 

anv ftf Wa.. \t a . « dower, or to extend or alter the jurisdiction of 

any of Her Majesty’s Courts of Justice 


THE INDIAN EASEMENTS ACT. 

ACT V OF 1882 

Rbceivbd the G G's assent on the 17TH Februrv i88a 

Aft Act to deftne and amend the Law relating to Balcments and Lxeentes 
Whereas it is expedient to dehne and amend the law relating to Ease 
Preamble raenis and Licenses , It is hereby enacted as 

follows ~ 

of easemenr .,0 .nu .. v„ j v„ u.t.-.. 


vveie 10 be allowed exclusive ownersh 

rence m the equitable principle that the pood of th<. rsi.w... i " “■* concur 

property so as not to disturb the enjoyment by the neichbour^ of ®"Joy'ng one s 

And th s salutary principle appears^ to be the or.or.na? 0"'ii pronertv 

Vol I p P'culianlies -V,d 


Pbelikiinarv 

Short title ^ This Act may be called «>’rkn r a 

It extend, fo ft,., f Easements Act. 1882’ ^ mailed. The Indian 

Laaauxiaai 

of the Cemral Piovtnces and Sorn 

Conia.aacen.an. fc-e oV.ha first day 


* Certain worda repealed by Aci rTofiu^. C 

O ny Hat la of .89, haxa here been Omm.lted 
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Kotea —Originally 11 was extended to the territories respectively adminisiered 
by the Covemor of Madras m Coun il and the Chief Commissioners of the Central 
Provinces and Coorg By Act 7 of 1891 it has been extended to the territories res 
pectively administered by the Governor of Bombay in Counc I and the Lieutenant 
Governor of the North Western Provinces and the Chief Commissioner of Oudh 
SeealsoiSB 6:6 By Act 7 of 1915 it has been extended to the Delhi Provinces 
The Indian Easement Act is not in force in Bengal 30 C 503 = 7 C W N 649 
Although the Indian Easements Act is not in force m the Punjab the Punjab Courts 
when deciding cases in which principles of law dealt with by the provisions of those 
Acts are involved may adopt those provisions as embodying the law applicable to 
the case especially where the law enunciated there n coincides with the principles 
of justice equity and good conscience and for which there is no statutory Jaw appli 
cable to the Puniib 85 P R 1902 In Silal Chandrt CItawdhury v Mrs A J 
Delanney^zoQ \V N 1158 at p 1163 the Court observed The next Act passed 
by the Indian Legislature was the Indian Easements Act (Act V of 1882) which 
purports to define and amend the law relating to easements and licenses or in 
other words to be a complete and self contained code on those subjects Itongi 
nally extended to Madras the Central Provinces and Coorg It has since been 
applied to other Provinces but not 10 Bengal In those Provinces to which the 
Easements Act was not applied, the Courts were left to follow the course which 
they had previously pursued of drawing upon Engh h sources for their substantive 
Jaw on the principle that the English law on the subject is m accordance with 
justice equity and good conscience , see also 8 C W N 425 7 Bom L R 825 

-30 B 319 

2 Nothing herein contained shall be deemed to afreet any Jaw 
g not hereby expressly repealed or to derogate 


(rt) any Tight of the Government to regulate ti>e collection retention> 
and distribution of the water of rivers and streams flowing in 
natural channels, and of natural lakes and ponds, or of the water 
flowing, collected, retained, or distributed in or by any channel 
ot other work constructed at the public expense for irii 
gation , 

(^) any customary ot other right (not being a license) m or over immov 
able property which the Government the public, or any person 
may possess irrespective of other immoveable property , or 

(r) any tight acquired, or arising out of a relation created, before this 
Act comes into force 


Notes —This Act IS not retrospective m Its operation 14 A 785 In the case of 
lands irrigated by a Government tank, the owners of wet lands have a preferential 
right to the supply of water in^easons where the tank cannot yield the normal supply 

'rought under cultivation 
* _ > and sources of irrigation 

' • 14 Ind Cas 261 = 1912 

‘ .. M ^ 364=14 BLR 209- 

22 W K 279 . 5 M n ^ u , 20 B loj , / b 209 , l M L J 47 16 M 

Where Government in the exercise of us general powei of distributing water for 
irrigation m riyotwati villages linuis ihe supply of water to what is reasonablv 

necessary, no one else has any right to interfere with It 26 Ind Cas 18 sei, otJk 
45 Ind Cas 8o = 34 M L J 4*5 ' ® 

Olauss (b) —Before finding tlm •, cnslomery eesemcM eeisu ihe Court must he 
snrsfied ot rts reaeoniblenees cetlniniy „ ,o application and leneth of 

lime as suggest that the usage had become customary 90 Ind Cas 976 ® 

Clause (0) -Where the plamt IT has >0,0 red the right aud en eyed it from 
immemorial he is not prevented from exerasing that ngh 42 ^ ™ 


time 
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3 * All references in any Acl or Regulation to section 26 or 27 of the 
_ . , , Indian Linut'iiion Act, 1^77, or to sections a? 

and 8 of Act No IX of ,871. shall, in the tem 
Act IX of 1871 tones to which this Act extends, be read as made 

to Sections t5 and 16 of this Act 

Notes — Section 3 repeals so far as the Central Provinces are concerned, ss 
and 27 of the Limitation Act and the definition ot casement contained m that Act 
14 N L R 35 = 43 Ind Cas 96-' 


Op Easbme'ITs Generally 

4 An easement is a right which the owner or occupier of certain land 

Easeramti defined poinesses a, such for the ‘>='’'''‘='“'‘'"17“;' 

of tliat land, to do and continue to do some 

thing, or to prevent and continue to prevent something being done, rn ° 

upon, Of in respect of, certain other land not his own 

The land for the beneficial e ijoym“nl of »hi-h ihe right exi>i> 

Ooinmant and servient hen ‘;r'"?i'“'Sna“n? V«ner°, the land on 

.ages and owner, K ,he l.al«r» ■' »lled the 

servient heritage, and the owner or occupier thereof the servient owner 

Sxplanation —In Ahe first and second clauses of this ® th*'* the 

sion ‘land” includes also things permanently attached to the^ earth ,^the 
expression “beneficial enioyment ’ mclu 
advantage, and even a mere amenity , ' 

includes removal and appropriation by 

enjoyment of the dominant heritage, ol any pari oi iin. u. ,»■. -Livieui 
heittage, or anything growing or subsisting thereon 
Wmirattons 

(d) A, as (he owner of a certain house, has •* right of way thither over his neigh 
^ur D s land for purposes connected with the beneficial enjoyment oF the bouse 
This IS an easement 

1 ^Jwner of a certain house has (he r gbt 1° go on his neighbour B s 

land and to take water for the purposes of his house hold out of a spring therein 
inis is an easement 

(it) a, as the owner of a certain house has the right lo conduct water from R's 

cS™? ■" '» Ihch™,, Ttew aS 

A, as the owner of a certain house and farm hs? the T,.,h, » 
number of his own cattle on B s field or to take rl, .i * certain 

ihehou<e hv h m^-ir n ; r ~ neu or to take for the purpose of being used in 
C’s tar ® servants water or fish out of 

the lea * j Ptit^^P^se of manuring his land 

{e) ■ These at^ easements 

the pui surface of certain land for 

(/“lA IS hnitnci ‘in -I— *'8“t ts not an easement 

It fr« fiom obstiuclion foi Ihc benefiTo'f*^B**a”l through his land and keep 

an easement “o" loi me nenent of B a loiver riparian oivner Th s is nol 


• Section 3 has been snWiiJThrthTSiiiSTraion by Act loof ipTT 


CitU on Ease 
called may be 
pon a corporeal 
arisin^g from it 
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lh:d These rights can well be called ‘ rights of accommoiation as distinguished 
from those which are directly profitable *A right of way or right of pisaage for 
water where it does not create an interest in the land is an incorporeal right and 
stands upon the same footing with other incorporeal rights Heldlut \ Shippeam 
{1826)^ B &. C 321 Aruficial structures such as lUt masonry roofs of shops are 
land within the meaning of that expression as used in section 4 of the Act and 
easements can be acquired over them 45 Ind Cas 585 A right to open and 
shut the windows of a person s house is an easement within ihe meaning of this 
section as it is a right, ivhich the owner of the house has as such for the beneficial 
enjoyment o! his house to do something 1 e to swing the shutters upon certain 
other lands not his 0 vn and such a right can be acquired as an easement by 


as It IS not dependent on the ovnership of any landed properly 48 A 560=^9, 
Ind. Cas 1030024 A L J 682=A 1 R (1926) All 538 A right of way can be 
claimed by a person (or a municipal sweeper if he can substantiate that the passage 
has been used by the municipal sweeper for the statutory period as a matter of 
nght- 28 Bom L R 601=93 Cas 170= A 1 R (1926) Bom 28-* A person 
can claim m a suit certain property as his own or in the alternative that he has 
got a right of easement over the same 41 C L J 379s=87 Ind Cas 19 = A I R 
U9'’5)Cal 788 

The lessee or a person m lawful possession of a house may ma ntam an action 
if the right of privacy q( the house of wli cU he s m po session is mLecfeced v th 
3 A L J 670aiA W N 1906 '*83 = 29 A 64 A r ght to go o 1 to a iic ghbour s 
land to gather the fruits that fall therefrom a port on of a tree alleged to belong 
to the plaintiff is not an easement 43 h' L J 13 =63 Ind Cas 968 (1893) 
A C I 

Cons dered with regard to the servient tctemeot ai easem nt is but a charge 
or obligation, curtailing the ordmiry rights of property with regard to dominant 
tenement, it is a right accessorial to these ordinary righ s — cons itut ng in both 
cases a new quality impressed upon the respective heritages GnU on aasemtnt 
p 9 An easement can only be claimed in relation to a property Hid 


Continuous and disconti 
nuous, apparent and non 
apparent) easements 


5 Easeroenis are either continuous or 
discontinuous apparent or non apparent 


A continuous easement is one whose enjoym'nt is or may be, continual 
without the act of man 

A discontinuous easement is one that needs the act of man for its 
enjoyment. 

An apparent easement is one the existence of which is shown by some 
permanent sign which, upon careful inspection by a competent person, would 
be visible to him 

A non apparent easement is one that has no such sign 


Illustrations 

(a) A right annexed to B s house to receive light by the windovs without 
obstruction by Ins neighbour A This is a continuous easement 

(t) A right of way annexed to A’» house over B s land This is a di continuous 
easement 

(tf) Right annexed to A s land to lead water ihiiber across B s land by an 
aqueduct, md to draw off water thence by a dram The dram would be discoxcred 
upon careful inspection bv a person conversant with such mailers These are 
apparent easements 

(d) A right annexed to A's house to prevent B from buiUmg on bis own Nn,! 
This IS a non apparent easement 
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Notes — ‘Easemenis miy be divided into continuous and discontinuous, and 
into apparent and non apparent Continuous servitudes are tho»e of which the 
enjoyment IS or may be continual, without the necessity of any actual interference by 
man, as a water spout, or riplu to light and air Discontinuous servitudes are those 
the enjoyr <-ti. - .ttjt .u -<• tray, ora 

right to dr IS shown 

by extern servitudes 

are those to build 

in a panic * P *5 • 

Phejseyv • j * Ind Cas 

575 = 8 M L T 29’ 

6 An easement may be permanent or for a term of years or other limited penod 
. f 1 j or subject to periodical interruption, or exercis 

a. a ?c«a.„ plaaa, or a. certa.n 
or between certain hours, or for a particular 
purpose or on condition that It shall commence or become void or aoidable on 

the happening of a sp''cified eaent or the performance or non performance of 

specified act 

P , 7 Casements are restiictiims of one or other 

Easements restrictive of cer r 

tarn rights following nghU (namely; 

(a) The exclusive right of every owner of J® 

Exclusive right to enjoy anddfs^M^?f'the sam\ andln products thereof 
and accessions thereto 

The rtgh. Of =vety own»jf_jmmjablejro^^^^^^^^ 

rS^g'fr'oVsuS" dttturbance by another the natural adsantaBOS 
arising from its situation 
Illuttrattont of the rights above referred to 

(o) The exclusive right of every owner ol land m a town to build on such land, 

subject ‘o any munic pal law for the nme being in force 

\0) ine riglu of every 0 vner of land that the air passing thereto shall not be 
unreasonably polluted by other persons 

The right of every o vner of a house ll at h>s physical comfort shall not be 
perso”'” maierially and unreasonably by no se or vibration caused by any other 

themo and a.r as pass vertically 

subSdTamsTalmeLm''^”^^^ excavaled and not 

in this illustration means such ’ soil orlv the adjacent sod mentioned 

the dommam hecilage ,n i„ natural coSlhiioo ’ "'““'d *"PP“‘ 

s ihe water which 
ball not before so 

hmiK^ofVirwaiefuSder^l^e Und'XhL^^ dispose within hs own 

water on Its surface whiclltirn^rp^SmTdX^^^ 

hJ^tLoSh°L^ov7r h Of land that the wai«r of every natural stream which 
^fw ^Lns^flofwy,^ shall be allowed by 

0th r per « ,*'**il* owners limits without micrtupuon and without 

material alteration in quantity, direction force, or temperature , the tight of every ^ 
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owner of land abutting on a natural lake or pond into or out of which a natural stream 
flows, that the water of such lake or pond shall be allowed by other persons to 
remain within such owner s limits without material alteration in quantity or tern 
perature 

(0 The right of every owner of upper land that water naturally rising in, or 
falling on, such land, and not passing in defined channels shall be allowed by the 
owner of adjacent lower land to run naturally thereto 

(/) The right of cverj' owner ofland abutting on a natural stream, lake, or pond to 
use and consume Its water for drinking household purposes and watering his cattle 
and sheep, and the right of ever> such owner to use and consume the water for 
imgaimg such land, and for the purposes of any manufactory situate thereon, 
provided that he does not thereby cause material injury to other like owners 

Explanation — A na'ural stream fs a stream whether permanent or intermittent, 
tidal or iidelcss on the surface of land or underground, which flows by the operation 
of nature only and in a natural and known course 

Notes — This right conferred by an easement attaches upon the soil of servient 
tenement , the utmost extent of the obligation imposed upon the owner being not to 
alter the state of It so as to interfere with the enjoyment of the easement by the 
A. »ri. 111 fact negative— to suffer or not to do- 

ng lo be the owner of the servient heritage ; and 
. • upon iis transfer, to each successive proprietor 

The test of user under this section is whether the owner use more than a reiso 
nable quamuy, and the user is noi as a rule lo be deemed unreasonable unless there 
IS material diminution of water so a> lo affect (he right of other likeovners (1914) 
W N 481^34 Ind Cas 68> The ownership of free natural elements «uch as air 
and wa'er,and ofall w ‘ 

tion It la a right 1 
the water lies.juit as 

lava thrown up by a • 

346-3 P L T 53 

Variety of easements —The number or modiflcatinns of rights of this kind may 
be infinite both in their extent, and mode of enjoyment as the convenience of man, in 
using his property requires ‘To descend now saysiorrf Stur, ‘to the kinds of 
servitudes, there may be as many as there arc ways whereby the liberty of a house or 
tenement maybe restrained in favour of another tenement , for liberty and servitude 
are contraries, and the abatement of the one ts the being or enlarging of other '* 
Cited \n. Gale on Easement ^ 23 But no incidents of a novel kind can be devised 
and attached to property at the fancy or caprice of any owner *' Per Lord Brough- 
hum in Keeppell v Bailey, 2 M & K at p 535 , see also Hill v Tiipper 2 H 
5. C 121 

Every one may build upon or otherwise utilize his own land regardless 
of the fact that his doing so involves an interrerence witli Ui* "hw'/i 

otherwise reach the land and building of another person 73 Ind Cas 576= 
1923 Cal 256 Every land owner has a natural right to collect and retain upon 
his own land the surface water not flowing in a defined channel and put u 
into such a use as he may desire 4 Pat L T St — 69 Ind Cas 947 The right 
of the ripinan owner does not depend on the ownership of the soil of 

the stream U belongs to the proprietor of the adjoining land as a natural incident 

to the right of the soil belonging to bun and he IS emitfed to the benefit of u as ts 
to all other natural adiancages bdonging to the land of which he is the owner 
59 Ind Cas 364 An easement exists for the benefit of the dominant tenant alone 


away in the usual course of nature upon the lower land of his neighbour and 
cannot be bound to prevent it from so doing 6$ Ind Cas 84=(i932)Pat 805-44 
P. L. R (pat 1) lot 

The word ‘owner’ in this section cannot be interpreted as meaning necessarily 
absolute owner 42 M 567'“37 L.J.28—26M L.T. 48 — 10 L. W. 87 — (ly 

M W N 305 = soInd.Cas 291 

f 
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Illustration (A) — Reparian owners hive a natural right to use the water of a 
natural streamlet for the purpose ofirngatton so long as that used is reasonable 44 
Ind Cas 19, si Ind Cas 949 

* entitled to let the water run oil 

intc - j.j - • t 

by t j 

own 

ard not passing in defined channels 
exjiirt nature and not aright foundc 

Cas 91 ,41 Ind Cas 863, 84 Ind ws y.4 Ji w is 0^0 = 41 luu. ws 
86$ , 46 Ind Cas 34 , 44 Ind Cas 500 , Si Ind Cas 128 

Illustration (/) — The riparian owner Ins right to utilise water for irrigation 
which must be exercised in such a way as docs not interfere with easement acguired 
by lower proprietors 44 Ind Cas 19, see also 43 Ind Cas 113.52 Ind Cas 276. 
7 Bom L R 26, S B 357 

CHAPTER II 


The Imposuion, Acquisition, and Transfer of Easembnis 
8 An casement may be imposed by any one m the circumstances, to 
Who may impose casement \he“tt?taJe^'on whichTheSSy Js 

to be imposed 

ItluiiraUont 

(a) A 18 tenant of D’s land under a lease for an uncxpired term of twenty years, 

and has power to transfer his interest under the lease A may impose an easement 
on the land to continue dunner the time that the lease exists or for any snorter 

period 

(A) A IS tenant for his life of certain land with remainder to B absolutely A 
cannot, unless with B s cousent impose an easement thereon which wdl continue 
after ibe determination of hti life interest 

^1/-® ^ owners of certain land A cannot, without the consent 

of 13 and C impose an eAsemeni on the land, or on any part thereof 

lessees of the same lessor A of a field X fora term of five 
o ^ of ‘«n y««s A s interest under his lease is 

able with a s lease* ^ impose on X in favour of B a right of way termin' 

. conferred by the owner of the servient 

V,c. rs; ""»■ “»<>"■ Ih' S=,eled Land Act. ,88, ,3 

power V ? limits of this 

8$L T « »69 , Pearson's Well, (1900) 

9 =ub)ec.tothep,o,moL,of cec.,o„8.a cevtMt otetter ma, 

Servient owners servient heritage any easement that 

■»™t nulhecan„OLm,l,„„frb.Z«Tor^^^^^^^ «-e tucUng «,e 

easc^eni oa ,he sc.eat hc.agc wh.ch would l=a?e„ S mildy!"" 
Illitstrations 

from sunrise 10 iioo”'’or\he^ivatcrT/B s Mram*** bnmtertupted flow Ihereio , 

it a. ir 

growing o„ Ihe way, provided rhat A s nght of „!y ,, .hereby obSroe°ed 

ac. wteh loipote's oa a'ddmX.af to‘'o°wnS?"rf"hT"'rv“Sil”eaOTem 



S. 12J 


THE INDIAN EASEMENTS ACT 


M 73 


SO the laiter roust not do in act which interferes with the exercise of the right 
already a-quired or those secondary easements, which are requisite for its full and 
free enjoj ment If his wall be liable to an easement of support to a neighbouring 
house, he must not (except for the purpose of necessary repair) pull down or 
otherwise weaken the wall , so as to make it incapable of rendering the requisite 

plough up a 
the grantee 
s to obstruct 
use at the 
V Hell, I 

Bmg N C S 5 S )’ — Gale on Easement^ 598 


10 Subject to the provisions of section 8, a lessor may impose, on the 
T property leased, any easement that does not 

r and morto g derogate from the rights of the lessee as such, 

and a mortgagor may impose on the property mortgaged any easement 
that does not tender the security 1 isufllictent But a lessor or mortgagor 
cannot without the consent of the lessee or mortgagee, impose any other 
easement on such properly, unless It be to take effect on the termination 
of the lease or the reiemplion of the mortgage 


Explanation —A sicuriiy is insufficient within the meaning of the section, 
unless the value of the mortgaged property exceeds by one third, or if 
consisting of buildings, exceeds by one half, the 'tinount for the time being 
due on \he 

Notes —A morigagor or a lessor cannoi grant a right of easement in derogation 
of the rights of the lessee or mortgagee Subject to the provisions of section 8 
and of this section an easement can be created by an instrument under seal iVerth 
British Railway Co v Park Yard Co Ltd (1898) A C 643 , see also Southerland 
Soulherland{l%<ii\ i Cb 169 , Re Pearsons mil (1900) 83 L T 6-»6 , Past v 
Courtnay 1904 a Ch 503 

II. No lessee or other person having a derivative interest may impose, 
on the property held by him as such, an 
easement to lake effect after the expiration of 
his own interest, or in derogation of the right of the lessor or the superior 
proprietor 

Notes— Vide notes under section 10 


12 An easement may be acquired by the owner of the immoveable 
. property for the beneficial enjoyment of which 
Who may acquire easemen created or, on Ins behalf, by any 

person m possession of the same 


One of two or more co owners of immoveable property, may, as such with 
or without the consent of the other or others acquire an easement for the 
beneficial enjoyment of such properly 


No lessee of immoveable property can acquire, for the beneficial enjoy 
ment of ther immoieable property of his own, an easement tn or over the 
property comprised in his lease 

XwRmzeley'i Aft Hand Ra I Co (1868) L. R 3 Ch 610 Lord Cairns 

observed There can be no easement, properly so called unless there be both 
1 servient and •» dominant tenement An easement must be connected wiih a 
dominant tenement ’ The point decided by (i8jo) 10 C B 164. 

IS that a light oT 'I'y t'vn viov be-so^tataedas vs pass w the successwt ossneis of 

land as such m cases where the wa> is not connected in some manner with the 
enioynient of the land, to which It IS attempted to make It apperiinent Although a 
a icnemem cannot acquire a prescriptive right of easement m the land belonging 
to his lessor, he may claim a right of easement based on immemorial user 36 C L. 
C C. H Vol I— 18* 
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1 ^ ,' .‘4 *®5 , 35 M L J 38 The lessor is cnlilletl to 

the r^ht of easement acquired b> his lessee Tficr Ills leise 10 C W N ii3i«3i 

Ind Cas 549 , 45 Ind Cis 28 y j 

Eisemenls of necessily and Wliere one person Iransfers or be 

^uasi easements queaths 'mmoveable properly lo another, — 

(0) if an easement in other immoveable property of the transferor 
or testator is necessary for enjoying the subiect of the transfer 
or bequest, the transferee or legatee shall be entitled to such 
Ncasement ; or, 

(^) if such an easement is apparent and continuous, and necessary for 
enjoying the said subject as it was enjoyed when the transfer or 
bequest took effect, the transferee or legatee shall, unless a 
different intention IS expressed or necessarily implied, be entitled 
to such easement , or 

(c) if an easement in the subject of the transfer or bequest is necess^'’/ — 
for enjoying other tmmo\eahle property of the transferor or 
testator, the transferor or the legal representative of th® testator 
shall be entitled to such easement ; 01 

(rf) if such an casement is apparent and continuous, and necessary tor 
enjoying the said property as it was enjoyed when the transfer or 
bequest took effect the transferor, or the legal representative 
of the testator, shall, unless a different intention is expressed or 
necessarily implied be entitled to such easement 
Where a {larmion is made of the joint property of several persons,— 

(0 if an easement over the share of one of them is necessary for enjoying 
the share of another of them, the latter shall be entitled to such 
easement, or 

(f) if such an esement is apparent and continuous and necessary for 
enjoying the share of the latter as jt was enjoyed when the 
partitions took effect he shall, unless a different intention 
is expressed or necessarily implied, be entitled to such 
easement ’ ' 

nentioned m this section, clauses (d), (0 («) are called 

easements of necessity \ / s ^ ^ 

""™oveable property passes by operation of law, the persons from 
and to whom ,t so passes ire foribe purpose of this section to bl A ^ 

respectively the transferor and transferee section, to be deemed, 

- Illustrations 

except hj passing oier 'Vs''lVin'n? 5 and”OT'bTtre^^^^^^^ '» ■"SKes^ble 

Fa“d I ;L'r,dVo°d' s ad,o."“g 

(^) A, the owner of two fields selU one to n -,11,1 
retained t,,s at the date eftlie sale i.s“ f°, The field 

inaccessible except by passing over ihe field sold to B* a 
way. for agricultural purposes only over B s field to thPfieM rcumed^^ a right of 

hEl!tV»l™“"pa“?s''°v=; ,rs‘Na'S'‘r.hT^„°d‘o^ A retains The 

house as it was enjoyed when the sale toolr em»-» n for enjoying the 

cannot aneniatds'oJsttn'JiTb^’Udrnr™ h's"la“ d »”■' '' 

ovc'r'A’sVnd^^'lhe Irdo, T''= ''glit passing 
when ihe sale took effect Af etwirds^S^ enjoyed 

truct the light by building ?n the land for L P 

which u was subject m A s hands it subject to the burdens to 
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(/) A IS the owner of a house and adjoining land The hous“ has window^ 
isly sells the house to B and the hnd to C 
cesstry for enjoying the house as it was enjoy 
A impledly grants B aright to the light, 
and C takes the land subject to the restriction that he may not build so as to ob 
siruct such light 

f/j A IS the own ~ 

overlooking the land 
reserving any easemen 
house as it as as enjoyei 

cannot build on the lar ^ 

Cc) A, the owner of a house, sells B a factory built on adjoining land B is 
entitled as against A, to pollute the air when necessary, with smoke and vapours 
from the factory 

(/<) A, the owner of two adjoining houses Y and Z sells Y to B and retains 
Z B IS entitled to the benefits of all the gutters and drams commoi to the two 
houses and necessary for enjoying Y as U was enjoyed when the sale took effect 
and A is entitled to the benefit of all the guuera and drains common to the 
two houses and necessary for enjoying Z as it was enjoyei when the sale took 
effect. 

(r") A the owner of two adjoining buildings, sell* one to B, retaining the other 
B IS entitled to a right to lateral support from A's building and A is entitled to a 
right to lateral support from B‘s buitoing 

O’) A, ihe owner of two adjoining buildings sells one to B and the other to C 
C IS entitled to lateral support from B s building and B is entitled 'o lateral support 
form Cs building 

* - ’ ” X liouse thereo 1 B is entitled 

land as is necessary for the 

• Iway Company compulsorily 
acquires a portion of Bslind for the purpose of making a siding TheCo-npaiy 
IS entitled to such amojnt of lateral support from Bs adjoining land as is essential 
for the safety of the siding 

' '■ * of an upper 

Hiding imme 
B s portion 

as no access 
ay over that 

land suitable to the business to be carried on by B m (he house and grounds 

Notes — The implication of the grant of an easement may arise in two ways 
1st upon the severance of a heritage by Us owner into two or more parts , 2ndly by 
prescription Gale on Eaiemenfs p III Upoa the severance of a heritage a grant 
will be implied ist of all those continuous and apparent easements which have m 
r,-, u— L 1 » > ,gjj legjj existence as 

without whi h the enjoyment of 
The latter class are usually termed 
• absolutely necessary for the use 

of the dominant tenement jS A 467=*9lnd Cas 628 , 17 A I. J 672 = 50 Ind Cas 
646 , 48 Ind Cas 670 , 50 Ind Cas 756 , 60 lad Cas 504 Without such an easement 
the use of the dominant teiienacnt is impossible 60 Ind Cas 504 , Oudh 

250 , 17 Ind Cas 966 , 16 C L } 417 , 90 Ind Cas 900 , 46 Ind Cas 327 , 3 
C W N 409,140 45’’ In order to found a claim to an easement of necessity, 
unily of ownership of the dominant and servient tenements at some time is essen 
Hat, as m the absence of such unity no grant can be impl cd GtU an Easements 
p 171 , sec also 46 Ind Cas 317 , 26 C 510 , M B 452 \'a. Union Lss^I ft^e Co y 

London Giavini; Dock Co (1902) 2 Ch 557 573 Starting L./ said An casement 
of necessity IS one without which the property retained upon a iCierancc can no* be 
used at all , not one which is merely necessary to ilie reasonable enjoyment of 
that property *’ Sec also Rav v Hsuldnu (1904)1 Ch 17 , Tti Ciamar^f \ 
hj s/on ll'ater Co Lti {1900) Si L.T 673 3^ A 467 = 9 Ind Cas 6'S , 17 A L 
J 672 , 73 InJ Cas 199 , 50 Ind Cas 646 , 50 Ind Ca» 7j6 , 4S InJ Cas 670 

’ * Su] ersedc i i > Act 1 c f 1S94 

I 
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Morns V Eddington 3 Tnunt 28 Battey\ Great Western Railway, R 

26 Ch D 453 The inference of law arises eq rally whether the easement is in- 
cident to a grant or a reservation Psnmngton \ Gallind 9 Ex i . Wheeldonv 
Burrows (1879) Ij R 12 Cb D 57 % Midland Railway v Miles, L R 3^ 

D 614 

Where the owner of an entire tract oflandorof two or more adjoining parcels 
employ a part thereof so that one derives from the other a benefit or adwntage 
of continuous and apparent nature, and sells the one in favour of which such 
continuous and apparent quasi easement exists the easement being necessary to 
the reasonable enjoyment of the property granted will pass to the 
implication 72 Ind Cas 576=1921 Cal i%b,Ewert'e Cochrane 4 W"*® " b- * / ' 
W/teeldonv Burrows 12 Ch D 31 , Gayley v O W.Ry It' C o 26 Ch P 454 » 
Crown V Alafasier ^7 C\\ P 470, Slum v Colton (1916)2 Ch 459 .-ts 

ment of necessity can not arise in any other avay than on severance of tenc 

46 Ind Cas 327 The mere fact that plaintifl had acquired another tenement tnro g 
which he could pass water did not deprive the easements in question 0 
character of easement of necessity 10 P R 1919-53 Ind Cas 584 
upon a neighbour s land and erect a scaffolding therefor the L K 

the walls whether an easement of necessity 94 Ind Cas 

403-A 1 R (l9!6)l)om 3,a The ngl.t .0 take waKr f™” "I easemenl 
easement of necessit): 52 Horn L Rats- 57 Ind Las i<3 section can 

was not in existence at the time of severance an easem niunacr heritaee 

not be created 5 Ini Cas 740-33 M *07 The owner of the dominant neritag 

L“^“‘6Tr«v’i^o'rir'LVr7-7VB%r;f 

access there can be no easement of necessity 9 ^nd Cas 9 m L *74 
9 Ind Cas 628-8 A L J 280 Where the necessity for an easement of nccess y 
terminates the easement also terminates 60 Ind Cas 504 

Clause (a) The Court would be justified m holding that ^‘^^ater 

of one portion of the property, the easement for the disdiarge of r 
over the other was necessary under this clause 4 S L R 180 , se 
B 45* 

Clause (b) The existence of drams through which adjoining lands were 
Jiemg irrigated is evidence of an apparent continuous and necessary easemen 
which passes to the transferee 45 M I J 724 This clause relates to a conti 
nuous easement which a r ght of way s not to 4 Lab 4S8 — 6Lah L J 170 
Where a portion of land is sold an casement apparent continuous and necessary 
for enjoying the portions severed from the transferor s land w 11 pass to the trans 
ferce unless a contrary intention is expressed in the instrument of the transfer 
47 M L J 3o-» — 81 Ind Cas 833 The necessity contemplated in clauses (a) 
(c) and (d) is an absolute necessity wh le in clause (b) of the section it is 3 qualified 
necessity The disiinction between the two is obvious a right of way may not 
be absolutely necessary and yet necessary for the purpose of emovintr the^ nro 
periy as it was enjoyed when the transfer of it took place . tbe^ existence^ of 
L ' R to be deicrinmed by reference to the prior user 3 Bom 

Clause (0) Where a quasi lencmeot is sold without express reservation of 
not absolutely necessary .he principle that man cannot der^ 
Ins grant applies and no such right is saved 16 C PL R 155 , see 

Clause (d) Vtde 29 Ind Cas 49, 

Clauses (e) and (f) There is a distmclioi between the cases falling 
tMt'^he ^ Under the former the plaintiff has to prove 

lu.. / i claimed was necessary for the enjoyment of the^^pro- 
perty allotted to him by part tion and nnder the latter he has to prove 
four things (l) that the easement was apparent (••) that it was continuous (3) that it 
was necessary for eniovinr h « 1 . - 

the parti , . ■ • 

claimed ■ • . • 

after par 
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share as It was enjo>ed immediately before partition 7n Ind Cas 930= i9-»3 Oudh 
57 The flow of run water into a dram is a continuous easement 22 A L J 
A25»8oInd Cas 896 See also 28 M 495=15 M L J 255 Where the easement 
claimed would impose a burden different from what existed before it cannot be 
claimed as a wart easement Vidego Ind Cas 9oo=A l R 1926 Mad 680=1925 
M W N 282 


14 When o* right to a way of necessity is created under section i 3 , the 
, e transferor, the legal representative of the testator, 

tree lon of way o necessity or the Owner of the share over which the right is 
exercised, as the case may be, is entitled to set out way , but it must be reasonably 
convenient for the dominant owner 

When the person so entitled to set out the nay refuses or neglects to do so, 
the dominant owner may set it out 

Notes — And the grantor shall assign die way where he can best spare u' 2 
Roll Abr lit Graunt 2 pi 17 18 When the person ivas entitled to set out the way the 
dominant owner ‘ might take a convenient way without permission { 5 a«r le gree) 
of the plainliff, and the law would then adiudge whether such way was convenient 
and sufficient or otherwise PalLer v lVelste<t, t Wms Saund 323 n For it 
IS apparent by the plea ihaiit n a xv:Ly ot ncctssily, anA u is pm 6a/to puileco tha.t 
the land should not be unoccupied ’ Dutton v Tylor, a Leet 1487 This right 
IS to he measured by the nature of the grant or reservation to which it is incident 
Kingieote,ik'\ 5 . W t 74 , yfitcnj<'kten 'i z Ir R 731 The 

necess ty must be judged at the date of the conveyance Holmes \ Goin^ a 
Bing 76 


15 Where the access and use of light or air to and for any building have 
, , been peaceably enjoyed therewith as an ease 

Acquisition by prescription tnent, without interruption and for tvrenty 


years, 

and where support from one person’s land, or things affixed thereto has been 
peaceably received by another person s land subjected to artificial pressure, or 
by things affixed thereto, as an leasement, without interruption, and for twenty 
years, 


and where a right of way or any other easement has been peaceably and 
openly enjoyed by any (lerson claiming title thereto, as an easement ind as 
of right, without interruption, and for twenty years, ^ 

the right to such access and use of light or air, support, or other easement, 
shall be absolute 


Each of the said periods of twenty years shall be taken to be a period ending 
within two years, next before the institution of the suit wherein the claim to 
which such period relates is contested 

explanation 1 — Nothing isan enjoyment within the meaning of this section, 
when It has been had in puisum e of an agreement with the owner or occupier 
of the property over which the right is dumed. and it is apparent from the 
agreement that such light has not been granted as an easement, or, jf granted as 
an easement, that it has been granted for a limited period or subject to a condi 
tion on the fulfilment of which it is to cease 


Explantion II — Nothing is an interruption within the meaning of this S'^tion, 
unless where there is an actual cessation of the enjoyment by reason of an obs mo 
tion by the act of some person other than the claimant, and unlesa such obstnic 
tion IS submitted to or acquiesced in for one yi^r after the claimant has notice 
thereof, and of the person making or authonsmg the sam** to bo made 

Explanation ///— Susp“nsjon of enjoyment m pursuance of n contract 
between the dominant and s-rvient owners is not an interruption within the 
meaning of this section 


In s 14 the italicised article a has been inserted b) Act KII of 1S91 
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Explanation — In tlie case of an easement to pollute water, the said 
period of twenty years begins wnen the pollution first prejudices perceptibly 
the servient heritage 

When the property over which a right is claimed under this section belongs 
to Government, this section shall be read as if for the words “ twenty years, 
the words “sixty years" were substituted 


(rt) A suit Is brought m 1883 for obstructing a right of way 
admus ihe ohsiriiction bui denies the right of way The plaintiff proves mat 
right was peaceably and openly enjoyed by him claiming, Itlle thereto as an ea 
ment and as of right without mterrupiioa, from ist January 1862 to ist January 1 
The plaintiff in enmled lojndgment , 

(3) In a like suit ihe pUmiiff shows that the right was peaceably ana op y 

enjoyed by him for twenty years The defendant proves that for a year of 
the plaintiff was entitled to possession of the servient heritage as lessee , 

enjojed the right as such lessee The suit shall bi dismissed, for the right 
has not been enjoyed "as an easement'' for twenty years 

(e) In a like suit the plamtiff shovsihatthe right P^^.'jf^Sin^uff, on^one 
enjoyed by him for twenty years The dcfcndani * not of richt. and 

occasion during the twenty years, had admitted thatihe ' ibe rieht^ of way 

asked his leave to enjoy the ngUt The suit shall be dismiseed for the right ot way 
has not been enjoyed as of right” for twenty years 

. ^ ® I , r-_~i eV -inA Indian 

Notes— There is no substat 
laws as to the acquisition of the 

deducible from long user of the • , „ i ku hts u-*. - 

ihat It is of right until the contrary is shown 35 lod Cas 749'*4 ^ . .-(gr. 

Cas II , IS L W 266 , 86 Inil Cis 59,-i9!5 Lah 3<l This seciion dots not loter 
fere wiih the titles and modes of acquiring casements 45 ®33 

Title to easement by prescription * Prescription may be 
title acquired by possession had during ihetime and in the manner 
After the lapse of the requisiie peri'»d the law adds the right of i 

to that which before was possession only ’ — Gate on EatetnenU p 185 » ®* 

also ’9 Ind Cas 2553138 M 280 The possession here spoken of is legal possession 

To constitute a legal possession there must be not only a corporeal detention or that 
detention which according to the nature of the right, is equivalent to tt, but 
there must be also the intention to act as owner Gale on Basements p 185 From 
the definition of this section the enjoy me tt of the easement must be wichoiic inter- 
ruption both as to the manner and during the time required by the law \n Mort 
moutkshtre CanU Confitstyv H trford (1839)1 C M &. R 631, Baron Parke 
observed An enjoyment of an ensemem for one week and a cessation tO enioy 
It during the next week and so on alternately would confer tlQ tieht” Ree nUo inC. 
53=11 Ind Cas 180, 25 Ind Cas 405 = 12 A L J 6gi . joIndVas oAs 
L R 70? , 26 Ind Cas 781 , 35 Ind Cas 74Q=4^L.’ , ^20 ?44 

25 Ind Cas 499 . I9’3 M W N 454=«8 L W J04 
certain ciassea of 
owner are requ re 


, Uy permission does not confer any 

acquired before the Act came mo force /c P L R Yl Whie the 
defendants have been m the enjoyment of a right of wav ‘ooenlv neace- 
ably and as of right (within the intention of aaimnng a rigln of easement) as 

S-W that the dkaJants 

an easement of necessity 9M L T 350=9 Ind Cas 640 A sunermr nLS is 


me way as an casuiieui lor the penod ol prescription 8 Ind Cas 502 To acquire 
right of way b> user there mu>i be a peacaWe and open enjoyment by a person 
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cUiTTiing title thereto as in easement and as of right without interruption and for 
twenty years a C P L R 34 , 39 C 53 , ii Ind Cas 180 , 21 Bom L R 709 , 
26 Ind Cas 781 , 30 Ind Cas )23=39M L J 635 9 Ind Cas 764 = 9 M L T 
274 . 9 Ind Cas 640 = 9 M L T 350 , 6 N L J 59= 1923 Nag 192 , 26 Ind Cas 

723=39 M 304 

A right of easement can be acquired in waste land 63 Ind Cas 509 An easement 
in the nature of right of passage for sweeper can also be acquired 2tBom L P 229 
= (1922) Bom 79 A right to pass fihhj and other water on the land of another can 
be acquired by immemorial user 2 Bom L R 89 An easement is not necessarily 
extinguished by mere cessation of enjoyment, but the lessor couoled with an act or 
omisiion of the dominant owner indicating the intention to abandon the right is 
equal to express release of the easement 30 P R 1871 The right of easement may 
be acquired in the surp'us water of a tank flowi ig through a defined channel whether 
natural or artificial 7 M 530 The right to hold something as a musical festival can 
not exist as an easement 36 C 615=13 C W N 1002=1 Ind Cas 108 A tenant can 
not acquire an easement by prescription in other lands of his lessor 9 C W N 
836 , see also 56 Ind Cas 59S A tenant may have a right of pasturage on his 
landlords’ waste land by immemorial user In such a case of immemorial user the 
presumption is that ihe right has a le^a! origin 31 C 503 P C =31 I A 75 = 8 C W 
N 423= 14 M L J 152 P C Knowledge of the fart of enjoyment on the part of the 
owner of the servient tenement is essential for the creation of the right of easement 
34 Ind Cas 936 

An casement once acquired is not necessarily lost by mere user and the question 
of abandonment is one of intent on to be decided on the facts of each part cular case 
7 Ind Cas B13 , see also 97 P "R 1869 The lule thai easements are extinguished 
by operation of law if the seisin of ihe dominau and servien tenements becomes 
united in one and the same person cannot apply to a case where there has been no 
real or genuine unity of seism but the dominant owner had wrongfully possessed 
himself of the servient tenement as a trespasser AWN >88276 Landholder, 
exercising the kumkt right m South Canara are not eniiiled to sue and obtain posse 
ssion of the land over which such right is held t6M 304 

Where there is no “interruption” as defined in Explanation II of this section of 
of the statutory period, in the enjoyment of a right of easement, and the plaintiff 

has been in enjoyment of the right for at least forty years prior to date of the suit, 

such enjoyment must be referred to a legal origin 2 Ind Cas 315 = 5 M L T 
107 The right of privacy does not arise from prescription Jbut is a creation of 
custom which has been recognised as such in Gujrat by judicial decision 2 Bom 
L R 454 

The right to an easement by prescription can be acquired only by enjojanent of 
the right for 20 years ending within two years previous to the institution of the suit 

25 W R 15 , see also 12 A L J 415=24 Ind Cis 126, 12 A L J 93 A title 

by prescription may be acquired by long possession , but It must be possession not 
merely permissive, but as of right e ^ \a the capacity of a master or, in the case 
of easements adversely to the owner of the land 13 W R 341 There can be no 
prescriptive right to projection which has been erected merely for the purpose of 
ornamentation 30 C 503=7 C W N 649 

In the acquisition by presetiptive user of a right to light and air, the enjoyment 
of light and air figures from the time when the window frames arc put into and 
the rafters and beams are laid on the new building with reference to which the 
right IS claimed |l B H C R 148 Where there Ins been no appropriation of light 

and air for the staiuiory period 1 „j , 

2 B 660 The right of air is c • i 

there has been a long and unite ■ « 

sume that the user has been as < 

ful orig n IS possible 35lnl Ci • ' •••'■. • . 

N 192 To establish a right of an easement hy statutory prescription It is recessary 
to prove enjoyment of the right (whether 20 jeita or 30 years) wnhia ‘two years 
next before the insinutioii of the suit where n ihe claim to which such p*rioJ rela'es 
is contested* 33 Ind Cas 503 The words ‘ as an easemeat in this section do co‘ 
mean that the enjoyment should be n the assemoa of claim of an easement 
Illustration (i) shows that the expression “as an easem-ni” was introdaced in order 
to show that unity of title or possess on during the period of 20 years, O' a portion 
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thereof maVe the possession useless to create a tight of easement J7 Ind Cas 
112 An uniinerrupied enjoyment for more than 20 years IS sufilcicnt 61 Ind Cas 
569 , 39 M L J 574 A ngt of way or other essement must be de/in/le and not 
so large as to destroy all the ord nary uses of the servient property ^nd make 
It impoaible that it should ever be used for any useful purpose 43 A 345*^9 
A L J i26='6o Ind Cas 990 A right of easement may be acquired with respect 
to water wl ich is discharged from the surplus water ofa tank 33 M L / 674 The 
burden ofproving lint a right of way has been peaceably and openly en)oycd by a 
“ jnterrupijon and 

499 This section 
7 L W 1107= 


The words belongs to Government* refer not to the rime of suit but to the 
time during which the easement IS enjoyed 41 M 622^34 ML/ 39^“^5 
Cas 981 see also 1934 All 724 A statutory prescription can not be acquired 
Unless and until the cla m thereto has been contested in a suit 72 Ind Cas 
9o9=i9’'3 Oudh 20 The enjoyment necessary to qual ly for a right of casernent 
J', „ - A Ll 569 = 74 Ind Cas 922 Acts 
referable to a purported character I 
to an easemenf 49 W 
ntthe right must *1® The 

benefit of the dominant heritage 92 Ind Cas 465“=A J R ^9*6 b S . 

mere giving of nonces does not serve to interrupt the peacMbl e J y 
iheeatemem 21 Bom L R 709 When the user is proved the a 

that It IS of right 69 Ind Cas 11 An easement can be acquired as regards a 

right to support tsind Cas a94-09«2) M W N U17 easement 

can be acquired by projection of eaves of a cottage 24 Bom L K 305 

18 Provided that, when any land, upon, over, or from wbtc any 
_ , , . easement has been enjoyed or deii7*'», 

Ej-clusion m fa.out of tever ^ ' ',^5 ;,r any inletesl 

a,o_narorae,v,ea,l,ar.«sa Kte or aj, 'arm of ,ea« aaceedkg Ihrea 
years from the granting thereof, the time of the enjoyment of such case 
merit during the continuance of such interest or term shall be excluded 
in the computation of the said last mentioned period of tvreni) years to 
ease the claim IS withm three years next after the determination of such 
interest or term resisted by the person entitled, on such determination, 
to the said land 

IUii$trahon 

A sues for declarat on that he s em tied to a r ght of way over B s land A 

but B shows that during 
on C 3 death B became 
death he contested As 
reference to the provisions 

Notes— The period of any tenancy for life must be excIfideH f fra,e„a„ 

Kant . ^ Mere user as against 

they '‘ subsequent mahharathdar and 

end i Qisalt rm the same and put an 

this scci on 24 L W 6gi opened to them, under 

Rights which cannot be acquired under section i5 are 

acquired by prescription S'**" oe acquired by prescription, and are called 

psesciiptne tights 

None of the following rights can be so acquired 
(rr) a right which would tend to the total destruction of the subject of the 
rffi .property on which, If the acquisition were made, 

liability would be imposed , » 

(^) a right to the free passage of light ot wr to an open space of ground , 
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(c) -K right to sutfaca water not flowit^ in a stream, and rtot permanently 
collected m a pool, tank or otherwise 
{d) a right to underground water not passing in a defined channel 
danse (a ) — In Hill v Notbngham (1873) r Ex D i the possibility that the 
custom there set up might have the effect of taking away f om the owner of the 
freehold ihe whole use and enjoyment of h s property was not thought a sufficient 
ground for disallowing It The mere possibility that after many years the number 


the exercise ol the right the scrv ent tenement will be totally destroyed 

This section IS int nded to apply not to rghis of irrigation m natural streams 


M W N 863 

Customary easements 
customary easements 


wh ch do not include a right to water 
Cl on implies that a right of easement 
ficial channels or of water derived from 
prescnptioi 33 M L J 674 = (i9i7) 


18 An easement may be acquired in virtue 
of local custom Such easements are called 


lUutlraUons 

(0) By ihe custom ofa cetia n ullage every cultivator of village land s entitled 
as such, to grate lus cattle on the common pasture \ hav iig become the tenant of 
of a plot of uncult vated land in the V Ibge breaks up and cult vates that plot He 
thereby acquires an easement to graze his cattle in accordance w th the custom 

( 3 ) Dy the custom ofa certain town no owner or occup er of a house can open a 
new wintfow therein so as substantially to invade his neighbours privacy A 
builds a house in the town near B9 house A thereupon acquires an easement 
that D shall not open new windows in his house so as to command a view of the 
portions of A s house which are ordinarily excluded from observation and B acquires 
a like easement with respect to A s house 

Notes— Any kind of easement recognised by the custom of a province will 
fall within the term customary easements’ It is not limited to easements ofa 
kind winch could not be recognised at all apart from official customs 74 Ind Cas 
703 Anghttotlie crushing of the sugarcane and boiling of the juice can be 
claimed as a customary casement ij A L J 963 

19 Where the dominant heritage is transferred, or devolves by act of 
parties, or by operation of law, the transfer or 
Transfer of doinimnt hen devolution shall, unless a contrary intention 
tage pa ses easemen appears, be deemed to pass the easement to the 

person in whose favour the transfer or devolution takes place 
Illmiration 


A has certain land to which a right of way is annexed A lets the land to B for 
twenty years The right of way vests in B and his legal representatives so long 
as the lease continues 


CHAPTER lir 

The Incidents of Easements 


20 The rules contained m this chapter are controlled by any contract 
„ . . . . between the dominant and servient owners relating 

Rules controlled y contract to the servient heritage, and by the provisions of 
the lasliument or decree (if any) by which the 
easement referred to was imposed 

. , , And when any incident of any customary eas 

Incidents of customary mentis inconsistent with such rules nothing in 
easemen chapter shall ifTect such incident 

C C H Vol. ' 'R6 

l 
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Notes —There cm be no question of easement as regards light and air m the 
case of joint 'properly 28 Dom L R 1000=97 Ind Cis 6gi = A I R I9?6 
Dorn 545 


Bar to use unconnected with 
enjoyment 


21 An easement must not be used for any 
purpose not connected with the enjoyment of the 
dominant heritage 


(u) A as owner of a farm Y, has a right of wiy over B $ land to Y, lying be 

yond Y A has another farm Z, the bcneficul enjoyment of which is not necessary 

for the beneficial enjoyment of V He must not use the easement for the purpose 
of passing to and from Z 

( 6 ) A as owner of a certain house, has a right of way to and from it Rof 
purpose of passing to and from the house, the right may be used not only by A 
' ' " ' lodgers, servants, workmen visitors, 

* • • with th“ enjoyment of the domman 

the right of way for the purpose 0 
collecting the rent and seeing that the house is kept m repair 


Notea —In Bai/ty v S/tfi/m, la C B N S 6i, Bur/e C / said ‘ 
of a right as apperiincnt to estate, and yet who’Iy unconnected witn t 
1 can not find an authority for juch a claim " 

22 The dominant owner must exercise his right m the mode ^ 

V . , least onerous to the servient owner , and when 

Exercise of easement exercise of an easement can, without delri 

ment to the dominant owner, be confined to a determinant pan of the servient 

. . hentage, such exercise shall, at the request ot 

casement " of servient owner, be so confined 


JllustraUont 

(a) A has a right of wiy over B*s field A must enter the wiy it either end, 
ana not at any intermediate point 

W A has 1 light annexed to his house 10 cut thatching grass in B s swamp 
destro" d***^*^ ^ * easement must cut the grass so ihit the plants may not be 

^ Notes— Under this section the dominant owner must exercise his right in the 

d can not impose any addi 
• jf way could be enjoyed in the 

as being the tnci over which 
as 375 

23 Subject to the provisions of section za the dominant ownei may 
Righito liter mode of en 'rom itrae to time alter the mode and place of 
loyment easement provided that he does not 

servient heritage thereby impose any additonal burden on the 

Illustrations 

worked by ihe saj provided that il can be 

bouse Th“doef™? emd"®S "le eaves of A's 

aEteater birden on BshS' •>" ifby so doioE, he rmposes a 

M A,as the owner of a paper mil acquires a right to pollute a stream by 
pouring ID the rcfu« liquor produced by making m the mill paper from rags He 

may pollute the stream by pouting m similar I quor produced by making m ihc mill 
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paper by a new process from bamboos provided that he does not substantially in 
C'case the amount, or injuriously chan^ the nature of the pollution 

(rf) A, a riparian owner, acquire as against the lower riparian owners a pres 
criptive right to pollute a stream by throwing saw dust into it This does not entitle 
A to pollute the stream by discharging into it po sonous liquor 

Notes — The burden on the servient tenement cannot be increased by the owner 
of the dominant tenement 58 ^nd Cas 967=240 W N 896 = 320 L J 27=58 
Ind Cas 854 The dominant ovner may from time to time alter the mode and 
place of enjoying the easement provided that he loes not thereby impose an addi- 
tional burden on the servient heritage Campbell V Russell 26 L J Ex 34, 97 Ind 
Cas 169 = 24 A I J 810, see also A I R 1926 Nag 221 When a person pro 
jccts his caves over his neighbour's land for the statutory period he can, when he 
raises the wall, project the eaves to the same extent at a correspondingly increased 
height, so long as he does not thro V an increased burden upon the servient tene 
raent 15 Bom L R 876 = 21 Ind Cas 352 , see also 28 Ind Cas 169 A re con 
struction ofa house involving a change in the situtaiion of the roshowdans does not 
mean a fresh easement requiring a fresh period of 20 years 45 Ind Cas 9S5 

The defendant had a right to discharge water from his thatched roof on to the 
plamtifTs land He pulled down his house and built a three stoned house 
with spouts on his roof to discharge water on the plaintiff’s land Held that the 
burden on the plaintiffs land was increased within the meaning of this section 13 

A L I 791 


24 The dominant owner is entitled, as against the servient owner, to do 
_ , all acts necessary to secure the lull enjoyment 

Right to do acis tu secure of the easement but such acts must be done at 
njoiment and in such manner os, without detri 

ment to the dominant owner to cause the servient o vner as htile inconvenience 
as possible, and the dominant owner must repair as fir as practicable, the 
damage (if any) caused by the act to the servient heritage 

Accessory rights Rights to do acts necessary to secure the full 

enjoyment of an easement are called accessory 
rights 


Jllusiraltons 


(u) A, has an easement to lay pipes m Bs land to convey water to A’s cistern 
A may enter and dig the land m order to mend the pipes, but he must restore the 
surface to ics ongmal siaie 

{b) A has a easement of a drain through B s land The sewer with which the 
drain communicates IS altered A may enter upon Bs land, and alter the drain to 
adopt It to the new sewer, provided that he does not thereby impose any additional 
burden on B s land 

(r) A as owner of a certain house, has a right of way over B’s land The way is 
out of repair, or a tree IS blown dovn ind falls across it A may enter on B's land 
and repair the way, or remove the tree from u 

{d) A, as owner of a certain field, has a right of way over B’s land B renders 
the way impassable A may deviate from the way and pass over the adjoining land 
of B provided that ihe deviation is reasonable 

(r) A, IS owner of 1 certain house Ins 1 right of way over B » field. A may 
remove rocks to make the way 

(/) A has an easement of support from bewail The wall gne» wa> \ niaj 
enter upon B’s hnd and repair the mil 

A nas an easement to have his land Hooded by means of a dam in B’s stream 
The dam is half swept away by an inundation A may enter upon B’s land, and repair 
the dam 

Notes — The pipes and reservoirs Ind by a Spinning and Weaving Company 
beneath the railway line belonged to the Company and were all along kept in repairs 
by them They therefore had the right, as dominant owners, to enter on the premises 
of the Railway Company who were the servient owners to effect an> repairs that 
mij,hl be necessar> The flow of pipe wass’opped ml there t»asthe necess v to repair 
and the exercise of the right of entr> for such purpose coukl not be deemed to be 
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unlawful 23 B 523 Where the pKintifT had acquired an easement of discharging 
C ram j «• j 1 j. _ for an mjunc 

tion y as to prevent 

the \all which sup- 
port / j ^ ^ 

25 The expenses incurred m constructing works, or making repairs, or 
L.ab,l.ty for expenses necessary JO”'S “ny «her act necessary ta the useorpre 

for preserval.on of easement of on easement, must be defrayed by the 

oomimaiu owner 

Notes — As a general rule, easements impose no personal obligation upon the 
owner of the servie u tenement to do anyth ng — the burden of repair fills upon the 
owner of the dominant tenement Gale on Eaumenit p 475 ‘If the grantee of a way 
" .« w- V _ . t._ gjj- Per Coleridge J in Duncan 'f touch 

N Buckley (1898) 3 Q B 608 , Pomfrei 
'1806) 2 Bor 5 . Bull N R 109 By the 
' 'tell in Tayler v Whileheid 2 Douglas 
' repair it See also Ingram v Mor^raft 

• 3 221 , Cotebebk v Girdler s Cat. R i U 

* 357 

26 Where an easement is enjoyed by means of nn artificial work, the 

tn, ,T r dominant owner is liable » make compensation 

TO oFreoLr “ny 

or repair „pj,j of such work 

Notes — Where the enjoyment of the easement is had by an arlificial work {opus 
ihe owner of the dominant tenements lable for any damages arising 
from us want of repa r Gate on Easements ^ 476 see also ^r//v TweiUy man 
(1841) I Q B 766 LordAerenentv Pulmean M& M 404 Hunpkrns v Cousmt 
L R 3 C P D 239 but see Wa/Aa«v Rouse (kjos) i K B s «7 h would appear 
to b“ more accurate to say chat if the doro nanc o vaer can not exerc se the easement 
strictly w thin its 1 m t$ without repainne the artificial work he must do the necessary 
repairs if he w shes to exerc se the easement Gde on Ease nenis ^ 476 

27 The servient owner ts not bound to do any thing for the benefit of the 

Servient over not bound ta dominant heritage, and he is entitled, as against 
do anything the dommat owner to use the servient heritage in 

jv any way consistent with the enjoyment of 

to rpndp?lf"‘ ’ tending to restrict the easement, or 

10 renoer it? exercise less convement 

Illust rattans 

^ Bs'll? tHrougb 

the sewer clear the water course or scour 

obsfrf ^ ^“0 

from go 'ng beJonS mult he nurrrv'thrxvlyVas to 

right less easy than it was at the date of the grant * ^ "“der the exercise of the 
B I? b:"„ 5 '“ ° Prom B > w.,1 

must noi pull do vn or weaken the wall so^as ^ '‘"d in repa r But he 

necessary support it incapable of rendering the 


that quantity of light ‘ ^ m Obstruct the passage to A s windows of 

totm°iK°ourceoTsa'S"fo'l‘lhc”?|,VS!r?™"'* ? 4=8004 sublctrxntan chanotl 
i'l' / e piainlin » springs the defendant is not at liberty 
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to obstruct It by cuUing of channel on his ovn land very near the springs 25 Bom 

L.R 784 

28 With re»pect to the extent of easements and the mode of their 
enpyroent, the following provisions shall take 
Extent of easement elTect 


_ , An easement of necessity is co extensive 

Easement of necessity with the necessity as it existed when the ease 

ment was imposed 

The extent of any other casement and the mode of Its enjoyment must be 
Other TTiemtnts fi«ed wiih reference to the probable intention 

of the parties and the purpose for which the 
right was imposed or acquired — 

In the absence of evidence as to such intention and purpose — (a) a right 
» . ^ , of way of any one kind does not include a right 

Right of way of nay of anj other kind 


the extent of a right to the passage of light or air to a certain window, 
. j door, or other opening imposed by a testament 

by CTant ^ acquire testamentary instrument, is the quantity 

of light or air tint entered the opening at the 
time ihe testator died, or the non testamentary instrument was made 

(f) the extent of a prescriptive right to the pas>age of light or air to a 

, , . cettaic) window, doir or other opening is that 

air quanUty ot light or ait whi'-U has been ac 

customed to enter th-it op ning during the whole 
of the prescriptive period irrespectively of the purposes for which it has 
been used 


(d) the extent of a prescriptive right to pollute air or water is the extent 

„ . „ of the polluiion at ihe commencement of the 

air and^waieV®^* pollute period of user on completion of which the right 


(e) the extent of every other prescriptive right and the mode of its 
Other prescriptive rights enjoyment mast be deleimmed by the accuslomed 
r f- user of the tight 

Notes — The accessorial right which the law thus confers is to be measured by 
the nature of Ure grant or reservavorv to which \t \s modettu Dowrfv Core, 

(1840} 6 M & W 174, Cor-porahon of London v Rtgg^ L R 13 Ch D 798 , 
Rayy Hauldtnt, (1904) 2 Ch 17 

The mere non user of a mode cannot depnve a person of his right to enjoy the 
easement in that particular mode unless there was any inientionaf abandonment of 
that particular mode giving rise to an agreement express or implied between the 
the parties by which the person can be said to have relinquished it The evidence as 
to relinquishment must be clear and unequivocal 6 Oom L R 387 
Clausefa)— Vide 23 Bom L R 1131 

Clause (c) — Where a plamtifT is claiming relief upon the ground that his pres 
cnptive right to the passage ofhght and air to a certain window has been micrferred 
with It IS enough 10 show that the right has in fact been mierferred with 4 A L J 
477“29A S 7 i=»A W N 1907,175, sceaho 30 B 319, 7Bom.L R 35’ The 
dominant owner has the right that the servient owner shall not obstruct the free acess 
to the ancient window ot those cooes and pencils ofr ays that have hitherto found 
access to It 33 Ind Cas 615 

Claus© fd) —This clause expressly rco^mscs the right to polluie air as a right 
capable of being acquired by preser piion 22 B 831 

Limits of easement— Where the area over which an casement of w ly has be-n 
acquired is small and the points of egrees and ingress are fixed it is not recesstry 
for the Court to dclineue the particular portion of the ground which persons enjoying 
the easement are entitled to sue 45 Ind Cas 585 
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29 The dominant owner cannot, by merely altering or adding to the 
. , dominant heritage subitantially increase an 

Increase of easement easement 


Where an easement has been granted or bequeatlied, so that its extent 
shall be propoiiionate to ih- extent of the dominant heritage, if the dominant 
heritage IS increased by alluvion, the easement is proportionately increased, 
and, if the dominant heritage is diminished by diluvion, the easement is pro- 
portionately diminished . 

Save as aforesaid, no easement IS affected by any change in the extent ol 
the domin int or the servient heritage 

Jllusiraltotts 

(a) A the owner of a mill, has acquired a prescnp ive right to divert to his mill 
part of the water of a stream A alters the machinery of his mill He cannot there 
by increase his right to divert water 

{ 6 ) A has acquired an easement to pollute a stream by carrying on 1 manufactur 
on us banks by which a certain quantity of foul matter is discharged into “ 
extends b's works and thereby increases the quantity discharged He is re P 
sible to the lower riparian owners for injury done by such increase n,sni„-in» 

(e) A as the owner of a farm bis i right 10 take for the P^f 
hks farm leaves which have fallen from the trees on B s --,1 

unites It to his farm A is not thereby entitled to take leaves to manure this field 

Notes— As every e 
owner of ihe ser\ lenl ten 
by the owner of the dom 

restriction Ankerson v • 

30 Where a dominant heritage is divided between two or Pe^ons, 

, the easement becomes annexed to each of the 
Partition of dorainaut hen* shares but not so as 10 increase subsianliauy 
tfjg burden on the servient lierilage provided 
tliat such aiinexalion is consisteiU '"ilh ‘h« decree. 

or revenue proceeding (if any) under which the division was made, and, iQ 

the case of prescriptive rights, with the user during the prescriptive period 


(a) A house to which a right of way by a part cuUr path is annexed is divided 
into iwo piris on^- ol which IS granted ro A the olhet lo li tach is entitled m res 
peci of his part to a right ot way by the same path 

{b) A l ouse to which IS annexed the rghtof dsawing Water from a Well to the 

I f ght divides the house into 

windows unobstructed have the right to havens 

Notes— In case of partition of a dommanl heritage 

the easement attaches to each of the shares provfded that 

sistent with terms of the nstrument under ivhich the .1 '* 

Cas 66 -I 923 M W N 4St- iS L W 4 ^ i ^ 

land and that part affords an accomm .dation to the 

modaiion w 11 upon sevenn/-,i » retained, that accom 

necessary for the ■ - . ‘P he absolutely 

that It IS capable of . . dation he such 

J C L J 51® 

31 In Ihe case of eacess.ie nscc of an easem„„, ,Uc sertient ooner may 
Obstruction m case of cxces P^®J“dice to any other remedies to 

sue user which he may be entitled, obstruct the user, but 

on the servient berilage provided that such 
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user Cannot be obstructed when the obstruction would interfere with the law 
ful enjoyment of the easement. 

Illustration 

A ba\ing right to the free passage over Bs UnH of light to four windows six feet 
by four, increases their size and number It is impossible to obstruct the passage of 
light to the new windows without also obstruciiog the passage of light to the anci ent 
windows B cannot obstruct the excessive user 


CHAPTER IV 

'Ihb Disturbancb of Easements 


Right to enjoyment without 
disturbance 


32 1 he owner or occupier of the domi- 

nant heritage is entitled to enjoy the easement 
without disturbance by any other person 


Illustrattott, 


A as owner of a house, has a right of avay over B’s land C unlawfully enters on 
B's land, and obstructs A in ht^ right of way A may sue C for compensation, not 
for the entry, but for the obsiruciion 

Notea — 'As It IS the duty of the owner of ihc dominant temenenc not to do any 
act which imposes an additional burden upon the owner of the servient tenements 
so the latter must not do an act which interferes wnh the exercise of ihe right 
already acquired, or those secondary easements which are requisite for its full and free 
enjoyment on Eaunuuts p 507 

33 The owner of anv interest in the dominant heritage, or the occupier 
...... ^ of such heritage, may institute a suit for com 

Sun for disturbance of ease pensaiion for the disturbance of the easement 
or of any right accessory thereto, provided that 
the disturbance has actually caused substantial damage to the plamtiff 

Explanation 1 — The doing of any act likely to injure the plaintiff by 
affecting the evidence of the easement, or by materially diminishing the 
value of the dominant heritage, 1$ substantial damage within the meaning of 
this section and section 34 


Exflanalion //—Where the easement disturbed is a right to the free 
passage of light passing to the openings m a house, no damage is substantial 
Within the meaning of this section, unless it falls within the first Explana- 
tion, or interferes maierially with the physical comfort of the plaintiff, or 
prevents him from carrying on his accustomed business in the dominant 
heritage as beneficially as he had don* previous to instituting the suit. 

Explanation IH — Where the easement disturbed is a right to the free 
passage of air to the openings in a house damage is subitantial within the 
meaning of this section if It interferes maierially with the physical comfort 
of the plaintiff, though it is not injurious to his health 


Illustrations 


(fl) A places a permanent obstruction m a path 'wcr ivhichB, as tenant of 
C’s house, has a right of way This is substantial damige to C, for it may alTeci 
the evidence of his reversionary right to the easement 

(i) A as owner of a house, has a right to walk along one side of B s Inusc 
B builds a verandah overhanging the way about ten feet from the grouml, an I so 
as not to occasion any inconvenience to foot passengers using ihe way This U not 
substantial damage to A 
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mcicivcig of tins section and m the CISC of an easement of an open area need no^t 
necessarily be a substantial damage to a person accustomed to living in a congested 
area A I R (1924) 39 ^ . 97 *"d Cas joos^A I R J936 All. 7^4 This section 
allows compensation to be recovered provided that the disturbance has actually 
caused substantial damage" to the plaintiff as explained m the section The law 
does not concern Itself with a disturbance which is trivial or immaterial tsA 1 . J 
385=38 Ind Cas 9'i2 

34 The temoval of the means of support to which a dominant owner 
ts entitled does not give rise to a right to 
When cause ol acnon tecOaer compeniation, unless and until stths 
arises for removal of support tantial damage is actually sustained 


35 Subj-’ct to the provisions of the Specific Relief Act, 18771 sections 
, , 5 a to ST (botU inclusive^ an iniunction may 

tiirbince*^*'”” granted to resiratn the disturbance of ao 

easement— . 

(«) if the easement is actually dtstutbed— when compensation for sue 
disturbance might be recovered under this chapter 
C^) if the disturbance is only threatened or intendefl— when tne 
threatened Qr intended must necessarily, if potiorme , 
the easernent 

Notea —It IS not every interference xvuh the «fbt of easement that gives a 
ng**! of suit To give a right of • , 

must be a substanual diminution 
It Was found tint the proposed bt 
jaras and maternlly interfere with 
fact the defendant has not begun b ' 

wiihm the meaning of sect on 33 

not afford adequate relief and that ( ^ 

to be granted 7S L R sta^solnd Cas 544 

36 . Notwithstanding the provisions of section 24 , the dominant owner 
cannot himself abate a wrongful obstruc* 
Abatement of obsuucnon of casement 

ofeasemenr 


CHAPTER V 

Tim Extinctiov, Suspension, and Revivai. ov 


37 When horn a cause which preceded the imposition of an ease 
Eximction by dissolution of person by whom jt was imposed 

right of servient owner ceases to nave any right in the servient heritage, 

the easement is extinguished 
">«»•«>'>" appllel to an easement laofullp 
imposed by a mortgagor m accordance with section ro 

IlluttraUoni 

f<i) A Uansfers SuUanpur to B on condition that he does not mari-v C B imcoses 

r„rs:,"'rc?s"S." c 

(i) A in i860, lets 
Bin 1E61 imposes an ea 
peaceably and open') as 

B s inteiest in Suhanpur . ^ 

(c) AandH, tenants ot C, bw p“imaneni transferable interests in their res 
peruve holdings A imposes on his Mdmg m easement to cinw water from n 
link for the purple of irrigiong Bs land B enjoys tlie eisemeot for twenty years 
fhert A'srent fjlls into srreir tnd his interest is sold B s easement is extinguished 


Sultaopur ( 

n the date of the lease 
ho enjoys the easement 
for twenty n ne years 
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(rf) A mortgages Sulianpur lo B, and lawfully imposes an easement on the 
land m /asourofCin accordance mth the provisions of section lo The land is 
sold to D m satisfaction of the mortgage debt The easement is not thereby exting- 
uished 

Notes — '‘The implied grant cannot, of course, operate for or against the lessee, 
but It takes effect immediately on ihe determination of his interest ' Gale on East" 
ments'p 126 As regards the rights of the mortgagor, vide Bornv T'wrwrr, (looo) 
2 Cb 211 

38 . An easement is extinguished when the dominant owner release it, 
Extinction by release expressly or impliedly, lo the servient owner. 

Such release can be made only m the circumstances and to the extent in 
and lo which the dominant owner can alienate the dominant heritage 
An easement may be released as lo part only of the servient heritage 
Explanation I An easement is impliedly released — 

(a) where the dominant owner expressly authorizes an act of a perma- 
nent nature to be done on the sernent heritage, the necessary 
consequence of which IS to prevent hts future enjoyment of the 
easement, and such act is done in pursumce of such authority. 

{b) where any permanent alteration is made in the dominant heritage 
of such a nature as to show that the dominant owner intended 
to cease to enjoy the easement in future 
Explanation. II Mere notv-uset of an easement is not an implied 
release within the meaning of this «ection. 

lllushations 

(a) A, B, and C are <*0 owners of a house to which an easement is annexed 
A, without the consent of 0 and C releases the easement This release is effectual 
onh as against A andhis legal representative 

(i) A grants B an easement over A's land for the beneficial enjoyment of his 
house B assigns the house to C B then purports to release the easement The 
release is ineReciual 

(c) A, having the right to dis-*harge his eaves droppings intoBs yard expressly 
authorizes B to build over this yard to a height which will interfere with the dis 
charge B builds accordingly , easement is extinguished to the extent of the inter 
ference 

(rf) A, having an easement of light to a window, builds up that window with 
bncks and mortar so as lo maiifestan intention to abandon the easement perman 
ently The easement is impliedly rclcxsed 

(e) A, having a projecting roof by means of which he enjoys an easement 
to discharge eavesdroppings on B s land p-rmanemly alters the roof, so as to direct 
the ram water into a different channel, and discharge it On C s land The easement 
IS impliedly released 

Notes— In order to disentitle a dominant owner to an easement on the ground 
of non user the permanent allernaiion made in the dominant heritage must be of 
such a nature as to show that the dominant owner intended to cease to enjoy the 
easement in future If mere failuie 10 keep the servient tenement m good repair is 
insuflicient to establish an 1 mention 10 abandon the easement, 25 Ind Cas 383 
A release maybe either express or implied Gate on Easemenls p 512 An ex- 
i„_ _ „ I,. ,»,i in«n.», an easement may 

■ ■ ■ ' ‘ 623 , lyaterloo v 

. . * ' * « the effect of non- 

■ ■ ■ ■ 'The right to I ght 

• • • 1 continue so long 

as the party cithe “ , 

in the same case * ' ' - ■ ■■ • • 

that he abandon* - . . , - . , ^ 

he may lose his • ■ . « • - 

C C. H. Vol, I— 187 
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of the old pond was discontinued only beriuse the phniilT obiiined the same ora 
grea y ones, he did not tnereby abandon 

his )t— and a substitution of this nature 

IS nc . t \V >89 

39, An casement IS extinguished when the servient owner, m exercise of 

, a power reserved in this faehal/', revokes the case 

Extinction by revocation ment 

Notes —Where an esenient IS revocable by ihe servient owner it will terminate 
with such revocation 

40 An easement is extinguished where it has been imposed for a limited 

Exlmc.on on axp.raiion of "" cond“"f>" ”'““*1, 

lim.led period or happeiimir the performanre or no" 

ofdissolvng condition mancc of a specified act, and the period expires, 

or the condition is fulfilled 

Notsa— An easement imposed for a limited period ivill terminate when tb^ 
period expires So also it terminates ivuh ihe fulfilment or non fulfilinent oi a cona 
non, when it is condition'll 

Extinction on termination 41. An easement of necessity is extinguished 

of necessity when Ihe necessity comes to m enc 


A grams B a field inaccessible except by passing ?iS«“of 

wards purchases a part of that fand over which he can pass to his field The right ot 
way Over A s land which D had acquired is eMtnguiswea 

Notes -^Such an easement ceases when it is 
to render the gran or reservation effectual ®«sfclmed ful.i,i?^ 

grant arising otft of the implication of necessity cannot /“fihev than 

the necessity of the case Veouired P/'"S’PV® ** ®" 

the cases which have been decided' C / m Ho} net v 

2 Bing 76 

42 An easement is extinguished when it 

Eximction of useless case becomes incapable of being at any Ijnje, and 
"lent under any circumstances, beneficial to the do 

minant owner 

43 Where by any permanent change in the dominant heritage, the 

chf„1'."rrdon.£nt''h"mrgn”‘ -«-=au»^canToVS^SS 

"'l«fe™s with the lawful enjoy 
tnent of the easement, the ensement is extinguished, unless — 

(o) It was intended for the beneficial enjoyment of the dominant hetitage, 
to whatever extent the easement should be used or 
(f) the injury caused to the servient owner by the chance is so slicht that 
no reasonable person would complain of ii or 
(0 the easement is an easement of necessity 
Nothing in this section shall be deemed to apply to an easement entitling 
the oominam owner to support the dominant heritage 

Notes —"By ihe civil law, the mere destruction either of ihe dominant or ser 
vient tenement^ eximguishcd a serviludc ihmigh it was I eld lo revive if the bouse 

, *."'.* . ns as before Gnle on Castmenls, 

the dotmoant lenemcni, of such 
* * •" “ (jercepuon of ilie perncubr ease 

* • * * hich the easement was attached 

■ I deicfm ne I " Gale on Eauwend 

p c:i 
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Exunction on permanent al- 
teration of servient heritage 
by superior force 


44i. An easement js extinguished where the 
servient heritage is by superior force, so per- 
manently altered that the dominant owner can no 
longer eapy such easement • 


Provided that, where a way of necessity IS destroyed by superior force, the 
dominant owner has a right to another way over the servient heritage, and the 
provisions of section 14 apply to such way 


tUustratiom 


{a) A grants to B as the owner of certain house, a right to fish 111 a river running 
through A’s land The river changes us course permanently, and runs through C’s 
land B s easement is extinguished 

(^) Access to a path over which A has a pght of way is permanently cut off by an 
earthquake A's right is evtinguishecl 

Notes —A tenant may hate a customary right or customary easement to irrigate 
his lands with water from hia landlord s tank but where owing to natural causes the 
tank becomes unfit for use as an irrigation source such right becomes extinguished 
under this section ^6 Ind Gas $98 


Ext'nction bj destruction of 
cither heritage 


45 An easement is extinguished when 
either the dominant or the servient heritage is 
completely destroyed 


Hh/sl’atipns 


A has a tight of »a) over a lOi I running alonn the loot ofa sea iliff The road 
13 washed awa> by a permanent encroachment of the sea A s casement is extin 
guished 

Notes— Dy the civil law the mere destruction either of the dominant or 
servient tenement extinguished a servitude, (hough it was Iield to revive if the house 
was built on the same sue and of ihe same dimensions as before "—f/a/lr 0/1 fore* 
mtntSt p 503 


Extinction by unity of owner 
ship 


46 An easement is extinguished when the 
the same person becomes entitled to the absolute 
ownership of the whole of the dominant and 
servient heritages 


Illustrations 

{<j) A, as the owner of a house, has a right of way over B’s field A 
mortgages his house, and B mortgage his field, to C Then C forecloses 
both mortgages and becomes thereby atsoluie owner of both house field The 

right of way is extinguished 

(b) The dominant owner acquires only part of the servient heritage, the casement 
IS not extinguished except in the case illustrated m section 41 

(<■) The servient owner acquires the dominant heritage in coaaecuon with a 
third person . the casement is not extinguished 

(rf) The separate owners of two separate dominant heritages jointly acquire 
the heritage which is servient to the two separate heritages , the easements are not 

. ■ ant heritage jointly acquire the servient 

■ cr two servient heritages for the henefical 

• ■ The dotninani owner acquires one only of 

• • not extinguished 

(j?) A has a right of waj over Its road. B dedicates the road to the public 
A’s right of way is no. extinguished 

Notes — A roan can not acquire a right of easement upon his own land, and 
possibly this may extend also to JO m co sharcrship of land In order to extinguish 
an easement, It IS necessary that some person should be enliilej to abjo'u e owner 
ship of the whole of the dominant andsersicm leoeroent', so ihata mere a'qji< non 
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ownership on the other would 

not exlinguish nn eisement AWN 1887, 260 


Extinction by non enjoyment 47 A continuous c-tsement is extinguished 
unbroken pei.od of twenty years *' “““ 

A discontinuous easement is extinguished when, for a like period, it has not 
been enjoyed as such 

lb Period shall be reckoned, jn the case of a continuous easement, from 
the day on which its enjoyment was obstructed by the servient owner, or rendered 
impossible by the dominant owner, and, in the case of a discontinuous eassement, 
irom the day on which it was last enjoyed by any person as dominant owner 
provided that, if, in the case of a discontinuous easement, the dominant 
owner, within such period, registers, under the Indian Registration Act, iS 77 , a 
declaration of his intention to retain such eascitjent, it shall not be extinguished 
twenty years has elapsed from the date of the registration 
Where in easement can be legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its enjoyment 
during the said period at another place or at other times, or between other hours, 
purpose, does not prevent its extinction under this section 
The circumstance that, durm-^ the said period no one was jn possession of 
the servient heritage or that the easement could not be enjoyed, or that a right 
accessory, thereto was enjoyed, Of that the dominant owner was not aware of its 
existence, or that he enjoyed it m ignorance of his right to do so, does not 
pie^nt Its extinction under this section 

An easement 13 not extinguished under this section— 
fa) Where the cessation is in pursuance of a contract between the 
dominant and servient owners , 

(0) where the dominant heritage is held m co ownership, and one of the 
CO owners enjoys the casement withm the said period, or 
(.cj where the easement is a necessary easement 


Where several heritages arc respectively subject to rights of way for the benefit 
01 a single heritage, and the ways are continuous such rights shall, for the 
purposes of tins section be deemed to be a single easement 


llluitratton 

'“'I over .hr 

A h,. of way ovrr X H,. ,„M, of »ay over Y aS'z"'aVnM%SS,^?’ 

not an easement of necessity but is an ordinarv » casement in question 

Ha?}" ? r ^ 

A dominant and servient owners ae P T o' ^ irsnance of a contract 

A mere divers on IS not obstnictioa ,3 A L J 82? ’■ ‘ 5 '®“<S Ind Cas 6|S 

Ertinciion of accessory rights , When an casement ts extinguished, the 
shed. “ ^ accessory thereto are also extingui- 

IllusirattoH 

A has an casement to (Inw water . 

a right of way over li's land to and ?rom ,he^l.!i ^ rif there to, he has 

IS extingushed under section J7 Theri^^ii " The easement to draw water 
a/ i nc rignt of way is also extinguished 
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49. An easement is suspended when the dominant owner becomes 
, entitled to possession of the servient heritage 
Suspension of casemenl ^ 

servient owner becomes entitled to possession of the dominant heritage for 
a limited interest therein 

Notes — According to ss 49 and 5*, in easement suspended for more than 
20 years would be destroyed So where the servtent owner was in possession both 
of the dominant and servient heritages for a period of 20 years the right of ease 
ment (a right of way) becomes extinguished (19*3) M N 9S=!6Ind Cas 375 

SO The servient owner has no right to require that an easement be 
continued , and, notwithstanding the provi 
Ser\ient owner not eniul gjons of section 26 he is not entitled to 
o require continuance compensation for damage caused to the ser 
vient herilsge in consequence of the extinguishment or suspension of the 
easement, if the dominant owner has give i to the servient owner such notice 
as will enable him without unreasonable expeise, to protect the servient 
heritage from such damage 

Where such noiice has not b*en given, the servient owner is entitled 
_ , ^ to compensation for damage caused to 

V the servient henlage in consequence of such 

a«sudb)«,nEu,shm™ L.ingmshment or suspen.iop 


Iltustrat 0" 

A m exercise of an easetnem diverts to 1 1$ canal ihe water of Bs stream The 
diversion conimues for many years and during that lime ihe bed of the stream 
pnrtly fills up A then abandons his easement aud restores ihe stream to us 
ancient course B s land is consequently flooded H sues A for compensation 
for the damage caused by the flooding It is proved that A gave B a month s nonce 
of the intention to abandon the easement and that such nonce was sufficient to 
enable B without unreasonable expense, to have prevented the damage The suit 
must be dimissed 

Notes— Servient owner can not insist on the continuance of easement 46 led 
Cas 67 , 20 Ind Cas 8fS»t7 C W N to66-i8 CL ) I31 , 4 P L T 81*. 
2? iio=(i922) Pat 30s. 4 P LT 81 

51 An easement extinguished under section 45 revives (a) when the 
destroyed heritage is before twenty years have 

Revival ef easements expired, restored by the deposit of alluvion; 

(J) when the destroyed heritage is a servient building, and, before twenty 
years have expired, such budding is rebuilt upon the same site , and (c) when 
the destroyed heritage is a dominant building, and before twenty years have 
expired, such budding is rebuilt upon the the same site, and in such a manner 
as not to impose a greater burden on the ser\ieni heritage 

An easement extinguished under section 46 revives when the grant or 
bequest by which the unity of ownership was produced ts set asside by the 
decree of a competent Court A necessary easement extinguished under 
the same section revives when the unity of ownership ceases from any 
other cause 

A suspended easement revives if the cause of suspension is removed 
before the right is extinguished under section 47 

Uluttratfon 

A, as the absolute owner of field Y, his a right of wa> tbither o\cr Bs field Z. 
A obtains fiom B a lease of Z for twenty years The ea»em-nt is suspended so 
long as A remains lessee of 2^ But when A assigns the lease to C or surrenders 
It to B the right of way revives 
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Extinction by non enjoyment 47 A continuous easement is extinguished 

unbroken pei.od of twenty yem " “ 

A discontinuous easement is extinguished when for a like penod, it has not 
been enjoyed as such 

of a continuous easement from 
u enjoyment was obstructed by the servient owner, or rendered 

l dominant owner, and, in the case of a discontinuous eassement, 

?u enjoyed by any person as dominant owner 

rroviaea tnat, if, m the case of a discontinuous easement the dominant 
owner, within such period, registers, under the Indian Registration Act, i877, a 
aeciaration of his intention to retain such easement, it shall not be extinguished 
twenty years has elapsed from the date of the registration 
vv Here an easement can be legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its enjoyment 
uring the said period at another place, or at other times, or between other hours, 
purpose, does not prevent its extinction under this section 
* be circumstance that, during the said period, no one was in possession of 
the servient heritage, oi that the easement could not be enjoyed, or that a right 
accessory, thereto was enjoyed, or that the dominant owner was not aware of its 
existence, or that he enjoyed it in ignorance of his right to do so, does not 
prevent its extinction under this section 

An easement is not extinguished under this section — 
fa) Where the cessation is in pursuance of a contract between the 
. dominant and servient owners , 

\o) where the dominant heritage is held in co ownership, and one of the 
CO Owners enjoys the easement within the said period, or 
\.c) where the easement is a necessary easement 
Where several heritages are respectively subject to rights of way for the benefit 
OI a single heritage and the ways are continuous such rights shall for the 
purposes of this section, be deemed to be a single easement 


Illustration 

A e.„c .« b,. „gb, of OV., X lf„ nghf, „r 

or L R.iIS- 

jntly 10 show under this section ihiit it intermmTJ c ■> '* for the other 

^ s ago Or that the phniiff rendered its use casement more than so 

Cl etueni 1, not extingutshed, when ti e ce,.«^ 31 Ind Cas 582 An 

5 dominant and servient owners « B n P“'2““ce of a contract 

A mere divers on IS not obsltuciioa 13 A L J^SaT ‘9l8-rslnd Cas 618 


Extinction of accessory tights When an easement is extinguished, the 

shed. “ '* accessory thereto are also extmgm* 


Illustration 

A has an easement to draw n .. 

a right of way over Us land to and there to, he has 

IS extingushed under section 47 Theriphirti easement to draw water 

to **4/ ine right 01 way IS also extinguished 
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49 . An easement is suspended when the dominant owner becomes 
Suspension of easement entitled to pOTsess.on of the servient hetilap 
for 1 limited interest therein, or when the 
servient owner becomes entitled to possession of the dominant lieritage for 
a limited interest therein 

KoteP — According to ss 49 and 51, an easemcni suspended for more than 
20 jears would be destroyed So where the servient owner was in possession both 
of the dominant and servient heritages for a period of 20 years the right of ease 
ment (a right of way) becomes extinguished (i 9 > 3 ) N 95— i6Ind Cas 375 

50 The servient owner has no right to require that an easement be 
_ , continued, and, notwitlistandmg the provi 

Servient owner not enml j section 26, he is not entitled to 

ed 10 require couiiouanee c„„pensatior. for doiriuge cuused to the set 
vient heritage in consequence of the extinguishment or suspension of the 
easement, if the dominant owner has give 1 to the s“tvient owner such notice 
as will enable him without unreasonable expeise, to protect the servient 
heritage from such damage 

Where such notice has not b^cn given, the servient owner is entitled 
_ j to compensation for damage caused to 

consequence of such 

cau«Q uy cxiinguisnment extinguishment or suspension 


tHuslrat Of 

' '• waier of 13 s stream The 
(],vi ime the bed of the stream 

restores the stream to its 

ADC 13 sues A for compensation 

for the damage caused by the flooding It is proved that A gave B a month s notice 
of the intention to abandon the easement and that such notice was sufficient to 
enable B without unreasonable expense, to have prevented the damage The suit 
must be dimissed 

Notes— Servient owner can not insist on the continuance of easement 46 Ind 
Cas 67 , 10 Ind Cas C \V N io66-i8 CL I 131 , 4 P L T 81- 

2 P rio==(i922) Pat 30s , 4 P L T 81 

SI An easement extinguished under section 45 revives (a) when the 
destroyed heritage is before twenty years have 

Revival ef easements expired, restored by the deposit of alluvion; 

/j.\ »!.„ j„ . j 1 u 1.1 j before twenty 

and (c) when 
years have 
ich a manner 

as not to impose a greater burden on the servient heritage. 

An easement extinguished under section 46 revives when the grant or 
bequest by which the unity of ownership was produced is set asside by the 
decree of a competent Court A necessary easement extinguished under 
the same section revives when the unity of ownership ceases from any 
other cause 

A suspended easement revives if the cause of suspension is removed 
before the right is extinguished under section 47 

IHustrahon 

A as the absolute Owner of field Y, has a right of way thither over Bs field Z. 
A obtains ftom B a lease of Z fox twenty years The eaaem^nt is suspended so 
long as A remains lessee ofZ. But when A assigns the lease to C, or surrenders 
It to B the right of way revives. 
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Notes— The word such m s 51 dause (^) can not be so construed as to mean 
-i buildtne of the same dimension* ’ 7 Bom L R 352 An easement suspended 
for more than •’0 years would be destroyed 16 Ind Cas 375 Where the dominant 
tenement has been rebuilt the relief to which the dominant owner is entitled is 
still further limited by the t^-rms of this section There must be no greater burden 
imposed on the servient tenement 33 Ind Cas 615 


CHAPTER VI 


52 Where one person grants to another, or to definite number of 
, other persons, a right to do, or continue to do, 

Licence' defined gj upon the immovable property 01 the 

grantor something which would, in the absence of such|right, be unlawful, and 
such nglit does not amount to an easement or an interest in the property, 
the right is called a licence 

Notes — A dispensation or licence propeily passes no interest "P*" 

transfers any property in anything but only makes an action lawful whi „ j. 
It had been unlawful A licence to go beyond the seas to hunt m a unlawful 
10 come into his house are only actions which without i .tte,! m his nwn 

But a licence to hunt in a man s park and carry away killed 0 irn own 

use to cut down a tree in a man s ground and 10 carry it a\ y . hqw,, .he 

to hn own use are licences asSo the acts of /"iu Xv I e 

tree but as to the carr> mg away of the deer *^'***^, v iy/f/fiStol s^mtr 

grams TAomu v 11679) Vough 3 Si . see*'*® aSxed ?anf 

N C 694 Boih the benefu and the burden of an i Ch 6so fioSol 

/fasl nh V l^Torth Eastern Rathv^y (1898) 2 Cb 674 , ( 899) i Ch 6jo. (1900) 

C 360 But a mere license when it is not coupled with a grant is personal ^ both 
grantor and grantee Gate on Fatement ^ 886, see = R t p 

346 = 14 AL I 137 11 C 397 , 16M 304. 7Bem L R 352 « 8 Bom L R 310 
An acrion by a l«nce^ for^ infringement of licence against a stranger is not 
maintainable Hill s Txbtr a H 4 C ^ ^ ^ 

300 A licence is not generally assignable Jl/usiflv Htll S Bmg ^ C 694 , 
Mttealfe v Wesla-utay 34 L I C I’ 43 . sec also 84 Ind Cas 284-(i9i4) 
All 8*5 

53 A licence may be granted by any one in the circumstances and to 
Who maw 1,^- ^he extent, in and to which he may transfer 

y grant licence interests in the property affected by 

the licence 

Notes —A beneficial 1 cence to be exercised upon land may be tranied without 
deed ind without wni.ng Txylory 7 Taunt 374 Transfers of dTfS 

rights m two propwt es may be simultaneous and yet distinci, e g iraJsfer of a 

mill an i a licence to use the site on which It IS buiit 12 N L R 73^4 Ind Cas 71 
64 The gtint of a licence ma, be express or implied (tom the conduct 
Crtni may be express or .. grantor, and an agreement which 

implied purports to create an easement, but is ineffec 

tual for that purpose, may operate to create a 
licence ‘ 

Notes-A licence IS not implied by law JO a purchaser of goods (ihough sold 
under an execut on of 1 distress) toentcrupon the premises of 'h*" former owner 
and take them awiy n- *• «-. » William 

- Morns 8 M &. W • - ' 


grant of a mere Iiccne 
with a grant of immo.-i, e j it/^eiiy 01 « 
for vimth wilting and itgisiiation ate 
indcpendenil) of the licence and wliei- 
thc giant, if unwriUen and unicgtstci* 
Its accompaniment, would lemain a m 


ihe express 
IS coujiled 
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55 . All licences necessary for the enjoyment of any interest or the 
, , j exercise of any right, are implied in the 

" “ const, lulion of such interest or rtglt, Such 

^ licences are called accessory licences 


A. sells the trees growing on his land to B B is entitled to go on the Wnd and 
take away the tree 

Notes licensee IS not a trespasser until the licence IS revoked and he has a 
reasonable time after ihc withdrawal of the licenrc to go of the land and to remove 
goods which he has been licensed to place there Ccrnak v Sieeile (1870) L R 
5C P 334 , V (1874) L R 9Q B 409, IVilson v Tavoner 

{1901) I Cb 578 A parol devise of land reserved 10 the landlord all the hedges 
trees, thorn, bushes, fences with lop and top" Held, that such reservation 
operated as a licence to enter the land for the purpose of cutting and carrying 
away the tree Hej.it Isham, 7 tx 77 

56 Unless a different intention is expressed 0 necessarily implied a 
, , r II licence to attend a place of public entertain 

transferable transferred by the Iteensee , but 

save as aforesaid, a licence cannot be transferred by the licensee, or exercised 
by his servants or agents. 


'' A—- n-.-u - . » e,ij henever he pleases The right is 

* right cannot be transferred 

I * and use temporary gram sheds 

• • • • s provision to the contrary, Bs 

servants may enter on ibe land for the purpose of erecting sheds, erect the same, 
deposit gram thercio, and remove gram therefrom 

Notes— A licence IS not generally assignable by the licensee MusHett v Hill, 
(1839) s Bing N C 694 , Hetcjlfe'i If'estjij/, n L J C P 43 

57 . The grantor of a licence IS bound to disclose to the licensee, any 
,tMi« defect in the property affected by the licence, 

dS ■“ dauEurous to ibe person oi 

property of the licensee of which the grantor 
IS, and the licensee is not, aware 

58 The grantor of a licence is bound not to do anything likely to 
_ , . j render the properly affected by the licence 

p?o'p™;u„S™"° ' dungetoo. to '.h/ rerton o, proWy of the 

^ ’ liccncee 

^ 59 When the grantor of the licence 

Grantor s transferee n t ^jansfers the properly affected thereby, the 
bound by licenc transferee is not, as such, bound by the licence 

Notes —A licence is determined by an assignment of the subject matter in respect 
of which the privilege is to be enjoyed Coleman v roster, i H & N 37 , see also 
Wallis'! Hirrtson 4 M A W 53!) Roffy v Henderson 17 Q B m . Rtekirds 
V Hasber, (1866) L R lEx i 99 , ' Tucker (1907) 2 Ch 191 A licensee 

cannot by enjoying the licence for any length of time acq lire right adverse to that 
of the licensor 44 A 726 


Licence when revocable 


60 . A licence may be revoked by the grantor, 
unless — 


(fl) It IS coupled with a transfer of properly, and such transfer is in f 
( 3 ) the licensee acting upon the licence, has executed a work of 
nent character, and incurred expenses in the execution 
Notes — Ifalcence was granted by the zemindars to the predcc 
oflbe judgmeni-debior and they acting upon that licence, built ah 
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of a permanent character, the zemindars could not revoke the licence and seek 
possession of the site 3A L J 76o = A W.N 1906 3o5«»29A 133 Clause W apph^s 
to a case in which the licensor gives permission to a party to execute works of a 
permanent character and to expend money in the execution of such works 
but not to a case where a licensor merely gives a licence to occupy house 
already existing 5 Ind Cas 175 A /aA'/za—thatched house may he ‘a twk 
of a permanent character* 3 A L J 765=28 A 74i=A W N 1906, S16 The 
principle of this section applies to places where this Act is not m force 8 A °9=“A 
W N 1884 3 A licence to be exercise^ upon land for twenty one years, granted for 
a valuable consideration and acted upon, cannot be countermanded Walter v 
Harrison, 4 M & W 538 An auctioneer who is employed to sell goods on the 
premises of the proprietor has not such an interest in the goods as will rnake a licence 
to enter on ihe premises irrevocable Tojtlm v Florence 10 C B 744 .A, 
licence after ii is executed at the expense of the grantee is not countermandable by 
the grantor Lig^insv Inge,^l^'^ 7t2 A licencce is not liable to ejectment 
for denying the title of the licensor 7S ltd Cas 596=1923 AU 403 ^ 

cannot be revoked where the licensee has erected certain buildings of a permaneiu 
nature on the land 12 A L J 45s , see also 48 Ind Cas 723 , 9* Ind Cas 
13 O L J 170 Whether the building ts a work of a permanent character depenas 
on the nature of the building and not on the intention of the persons occupying 
97 Ind Cas 337= A I R (1926) All 714 Where the grantee acting on me licence, 
executes a work of a permanent character and a suit for ejectment is 
grantor s heirs, he cannot be ejected 94 lud Cas 023 f 

structure has been erected by the transferor s ^ 

revokethe licence 97 Ind Cas 337 » *« p 

lessee does not forfeit his licence by merely denying the title of the licensor 
L J 592*39 A 621 


IS A 


Revocation express or implied 


61 The revocation of a licence maybe ex* 
press or implied 
Jllustrations 

(a) A the owner of a field, grants a licence to B to use a across it A, 
w th intent 10 revoke the licence, locks a gate accross the path The licence is 
revoked 

(i) A the owner of a field, grants a licence to B to stack hay on the field A lets 
or sells the feld to C The licence is revoked 

Notes— The locking of a gate, through ivhich parol leave has been given to 
pass IS ot iiselt a sufficient notice of revocation oftbo le«\e li/dey Graham IH 
«. C 593 A 1 cence is determined by an assigment of ihe subject matter in respect 
of which (he pr v lege is to be enjoyed CoUman v Fraser, I H & H zv Tr> 

V Harrison 4 M 538 Lord Abinger G B Slid A mere parol IjccLe IQ eniov 

an casement oiibe land of moihcr does not bind the grantor, after irans^ 

ferred his inicrcsi and possess on in the land to a third person 
supposed that if a man out of kindness to a neighbour allowVhim in heard it 

land, the transferee of that land IS bound to do so likewise *0 pass over his 

License when deemed revo an a j 

ked A licence is deemed to be revoked— 

(n) when, from a cause preceding the grant of it. the grantor ceases to 
have any interest tn the properly affected by the licence 

"orV,5^ep=«?“''' 6-0' 

tor a 1,0, ued prr.od, or acqo.rrd, on 
condition that it shat) bKomc, loid on the performance or non 
‘"0 erptree, or the con 

(i) leherc the property afTected t, ihe licence is deslioved, or by supenot 
force so prmanently altered that the Iieensie can no longer 
exercise his rights 

(r) where the hcencec becomes entitled to the absolute ownership of 
the properly alTected by the licence , 
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(/) where the licence is granted for a specified purpose and the purpose 
IS attained or abandonedi or becomes impracticable ; 

(^) where the licence is granted to the licensee as holding a particular 
office, employment, or character, and such office, employment 
or character ceasts to exist ; 

(A) where the licence totally ceases to be used as such for an unbroken 
period of twenty years, and such cessation is not in pursuance 
of a contract, between the grantor and the licensee ; 

(1) in the case of an accessory licence, when the interest or right to which 
it IS accessory ceases to exist 


63 . Where a licence is revoked, the licensee is entitled to a reasonable time 
T -- « toleave the properly affected thereby, and tore 

® move any goods which he has been allowed to 

place on such property 


Notes— Although a licence to place articles on the properly of another may 
be revokable at any moment the licensee is eotiilcd to nonce of the revocation, anci 
to & reasoaaWe time for the removaf o/rfte arnclcs Affi/arv K'tifitrtf L 
B 400 A allowed B to stack umber upon a wnarf adjoining the prem ses let to him 


condition that It might remain there, and be carried away from nme to time by the 
purchaser up to Lady day next Held that this licence could not be revoked tf'ccd 
Manly, 3 P. 1 D 5 


64 Where a licence has been granted fora consideration, and the licen* 
, . ..... cee, without any fault of his own, is evicted by 

Licencee a rights on eviction the grantor before he has fully enjoyed, under 
the license, the right for which he contracted, he is entitled to recover com 
pensation from the grantor. 


ACT NO. 1 OF 1872. 

CONTENTS 


PART 1' 

Belevanoy of Faots 


CHAPTER 1 

pRBAMSLB 

pRELIUrWARV. 

Section 

I Short tale 
Extent 

Commencement of Act 
2. Repeal of enactments 
3 interpretation clause 
^ * May piesume *’ 

“Shall presume “ 
“Conclusive proof * 


CHAPTER 11 

Or THE Relkvancv or Facts 
Sections 

j Evidence may be given of 
facts in issue and relevant facts 
6. Relevancy of facts forming part of 
same transaction 

7 Facts which are the occasion 

cause or effect of facts in issue. 

8 Moiiae, preparation ard previous 

I or subsequent conduct. 

9 Facts necessary to expbin or in 

troduce teles ant facts 


C. C. H, Vol. I 
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of a permanent character, the zemindars con^d not revoke the licence and seek 
possession of the site 3 A L J 76o=A VV N 1906 3oS“*29A J33 Clause (i) applies 
to a case in which the licensor gives permission to a party to execute works of a 
permanent character and to expend money m the execution of such works 
but not to a case where a licensor merely gives a licence to occupy a house 
already existing 5 Ind Cas 175 A katch<i . — thatched house may be “a 
of a permanent character* 3A L J 765=28 A 74i=A W N 1906, 216 The 
principle of this section applies to places where this Act ts not in force 8 A 69=A 
W N 1884 3 A licence to be exercise^ upon Und for twenty one years, granted for 
a valuable consideration and acted upon cattnot be countermanded iValttr v 
Harrison, 4 M & W 538 An auctioneer who ig employed to sell goods on the 
premises of the proprietor has not such an interest in the goods as will make a licence 
to enter on the premises irrevocable T^fpltn v Florence 10 C B 744 A 
licence after it is executed at the expense of the grantee ts not countermandable by 
the grantor Ltggins v Inge, 5 M & P 712 A (icencee is not liable to ejectment 
for denying the title of the licensor 75 Ind Cas 596=1923 All 403 A licence 
cannot be revoked where the licensee has erected certain buildings of a perrnanem 
nature on the land 12 A L J 45S , see also 48 Ind Cas 723 , 91 Ind Cas to3*~ 

/jO i / ip3 U’Aefiefrffe baddtagtt AnatLolA peccnansnt characitr aeptna^ 
on the nature of the bulding and not on the intention of the persons occupying u 
97 Ind Cas 337 = A I R (1926) All 714 Where the grantee actmg on the licence, 
executes a work of a permanent character and a suit for ejectment is brougne by tne 
grantor s heirs he cannot be ejected 94 Ind Cas 923 
structure has been erected by the transferor s licence l^s 4 ? 

revoke the licence 97 Ind Cas 337 / sec also 47 Ind Cas 166 A hcencee unlike a 
lessee does not forfeit his licence by merely derjymg the title of the licensor rSA 
L J 592 = 39 A 62: 

61. The revocation of a licence cnay be ex- 
press or implied 

lUuslraltons 

(a) A the owner of a field grants a licence to B to use a path across it A, 
with intent to revoke ihe licence, locks a gate accross the path The licence is 
revoked 

(3) A the owner of a field, grants a licence, to B to stack hay on the field A lets 
or sells the field to C The licence 1$ revoked 

Notes — The locking of a gate through which parol leave has been given to 
pass IS ot iisetf a sufTicient notice of revocation oftho leave Hydev Graham IH 

C 593 A 1 cence is deierm ned by an assigment ol ihe subject matter m resoect 
of which the pr vilege is to be enjoyed Coleman v Fraser, I H S: H 77 In IV^llts 
V H„r„on , M &W 538 LorJ A 6 ,.j;,r C D „,d A par“l“ceL 
in eisement o 1 the land of mother does not b nd the pr^nm,. to enjoy 
fc„cdh,sm,c,«t and pos«.3 an .n .ha land a .h.rd nn"™ ? ''' ''v "f , 

supposed that if a man out of kindness to a ijei&hbour heard n 

land thetran8rerceoftliatlandtsboundtodo4iS.se over his 


Revocation express or implied 


License when deemed revo on •• 
ked ^ licence is deemed to be revoked*— 

(rt) when, from a cause ptecedine the or-.nf «r.. 

have any interest in the property affected bv^lh^ 

(6) when the licencee releases It, cxpre«i» r I' » 

or his representative, or impliedly to the grantor 

(f) where it has been granted for a i.«, . a -j 

condition that u shall become. voT^ ’non 

narri-<rm<in..« «r .. Of' Ihc perfoimance or non 

Kllo^rfulnlkd! *= Fr'od’^a.p.res, or the con 

(J) rrhcrc the property affected by the „ destroyed, or by eapcnoi 

'ererc^e 

(,) trhere the l.cencce bceomee entitled to the absolute ownership of 
the property affected by the IicencQ , 
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(/) where the licence is granted for a specified purpose and the purpose 
IS attained or abandoned or becomes impraciKable , 
ig) where the licence is granted to the licensee as holding a particular 
ofEce employment or character and such oflice, employment 
or character ceases to exist , 

(/i) where the licence totally ceases to be used as such for an unbroken 
period of twenty years and such cessation is not in pursuance 
of a coitract, between the grantor and the licensee, 

(1) in the case of an accessory licence, when the interest or right to which 
It IS accessory ceases to exist 


Notes — The right of a licenc “ •* “ v. - * 

with the right of the I cencee 

of contract commuted b> him in ' 

Ex. 161 distinguished Kennan \ iunttn t»o L j u /o 


63 . Where a licence is revoked, the licensee is entitled to a reasonable time 
T A e ^ .. toleave the property affected thereby, and to re 

tiQjj ® move any goods which he has been allowed to 

place on such property 

Notes — Although a licence to place articles on the property of another may 
be rcvokable at any moment the licensee is entitled to notice of tl e revocation and 
1-0 a reasonable time for the removal of ihc articles Mellor\ Watkins L R 9Q 
™ ^ “ the prem ses let to him 


condition that It m ght remain there and be earned a viy from time to time by the 
purchaser up to Lady day next that this licence could not be revoked Wood 
Afanly 3 P 5 . D 5 


64 Where a licence has been granted for a consideration, and the Itcen 
, . , _ cee, without any fault of his own, is evicted by 

Licence® s rights on eviction ihg grantor before he has fully enjoyed, under 
the license, the right for which be contracted, he is entitled to recover com 
pensation from the grantor 


ACT NO 1 OF 1872 

CONTENTS 


PART 1 

Relevancy of Facts 


CHAPTER I 

Preamble 

Preliminars 

Section 

I Short title 
Extent 

Commencemtnt of Act 
* Repeal of enactments 

3 Interpretation clause 

4 ‘Mayptesume 

Shall presume 
' Conclus VC proof 


C C H Vol ^i 83 
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Sections 

10 Things Slid or done by ronspira 

tor in reference lo common design 

11 WTien facts not otherwise rele 

vant become relevant 

12 In suits for damages, facts ten ] 

ding to enable Court to deter 
mine amount, are relevcnt 

13 Facts relevant when right or cn 

tom IS m question 

14 Facts showing existence of state 

ot mind, or of body, or bodily 
feeling 

15 Facts bearing on question 

whether act was accidental or in 
tentional 

16 Existence of course of business 

when relevant 

ADMISSION 

17 Admission defined 
t8 Admission— 

by party to proceeding or his 
agem , 

by suitor in representative 

character , 

by parly interested in subject 
matter , 1 

by person from whom interest 
derived j 

19 Admissions by persons whose I 
position must be proved as 
against party to suit 

30 Admissions by persons expressly j 
refereed to by patty to suu I 
21 Proof of admissions against persons 
making them and by or on their 
behair 

•’2 When Oral admiss ons as to con 
tents of documents arc relevant 
23 Admissions in c\il cases wlien 
relevant 

2^ Confession caused by inducement 
ihreal or promise when irrelevant 
in criminal proceedinfs 

25 Confession to police ofiicer not to 

be proved 

26 Confession by accused while m cus 

tody of police not to be proved 
against him 

27 How much of informalion rc'^eived 

from accused may be proved 

28 Confession made afer re mot al of 

impression caused by mducemeni, 
tl real or promise relevant 

29 Confession oihcrw se relevant not 

to become irrelevant because of 
promise of secrecy cic 

30 Cons'deraiion of proved confession 

affecting person mak ne tt and 
others jointly under itiil for same 
oTence 

3t Admissions not conclusive proof 
but may estop 


statements nv persons mho cannot 

BE ctr LED AS WITNESSES 


Sections 
3 * 


or 


Cases m which statement of rele 
vant fact by person who is dean 
or cannot be found, etc, is 
relevant . , ,,, 

When It relaies to cause of deam, 
or IS made in course of business , 
or against interest of maker » , 

o.B.ve,op,n,on.= 

or custom of matt 
general interest , , 

relates to ex siente of teia 
tionship , , , ^.1, 

or IS made in will d» deed r 
ting to family affairs , 
or m document relaiii^ 
Sansaction 

section ir^ clause («) , 
or i» made by sevem persons 
and expresses feelings rele 
vant 10 matter m ques ^ on 
Relevancy of certain evidence for 
proving, m subsequent proceed 
mg the truth of facts therein 
stated 


STATEMENTS MADE VNDER 

SPECIAL Circumstances 

34 Entries in books of accounts when 

relevant 

35 Relevancy of entry m public record 

made in performance of duty 

36 Relevancy of statements in mapr 

charts and plans 

37 Relevancy of statements as to 

fact of public nature contained m 
certain Acts or notifications 

38 Relevancy of statements as to any 

law contained in law books 
How MUCH OF A Statement is 
To I E I Roved 

39 What cv dcnce is to be given when 

statement forms part ofaconversa 
non d ocumenl, books of series of 
letters or papers 

Judgments or Courts of Justice 
WHEN Relevant 

40 Previous judgments relevant to bar 

a second suit or trial 
4* Relevancy of cenain judgments m 
probate etc jurisdiction 
4* Relevancy and effect of judgments, 
orders or decrees, other than 
those tncmioned m section 4* 

43 Judgments, etc, other tlan iho*® 

mentioned in sections 40 to 4- 
when relevant 

44 Fraud or collusion inobtaimngjudg 

ment, or incompctcncy of Court, 
may be proved 
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45 Opinions of experts 
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48 Opinion as to existence of right or 

custom when relevant 
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when relevant 
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53 In civil cases cliaracter to proxe 

conduct imputeJ irielevant 
Si la critntaxl cases previous good 
character relevant 

54 Prexious bad character not relevant 

ex'cpt in reply 

55 Character as affecii ig damngo 

PART n 
On Proof 
CHAPTER III 
i ACTS WHICH NEED NOT BE 
PROVED 

56 Facts judicially noticeable need not 

be proved 

57 Facts of which Court must takejudi 

cial notice 

58 Facts admitted need not be proved 

CHAPTER IV 
Of Oral Evidence 

59 Proof of facts by oral evidence 

60 Oral evidence must be direct 

CHAPTER V 

Oi Documentarv Evidence 

61 Proof of contents of documents 
6-* Primary evidence 

63 Secondary evidence 

64 Proof of documents by primary evi 

dence [ 

63 Cases in which secondary evidence 
relating to documents nny be I 
given 

66 Rules ns to nonce to produce 

67 Proof of «ignalure ^nd hand writ 

mg of person alleged to have 
signed or written document pro- 
duced 

68 Proof of execution of document 

required by law to be aiies cd 

69 Proof where no niiesting witness 

found 
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70 Admission of execution by party 

to attested document 

71 Proof when atiesting witness 

denies the execution 

72 Proof of document not required by 

law to be attes ed 

73 Compar son of 5i|,nature, writing 

or seal tvith 0 hers admitted or 
proved 

Public Documents 

7^ Poblic documents 

75 Private documents 

76 Certified copies of public docu 

ments 

77 Proof of documems by production 

of certified copies 

78 Proof of other offi nl locuments 

K'LT'a D.'acwvAsxs 

79 Presumption as to genuineness of 

ceriified copies 

80 Presumption as to do uments pro 

duced as record of evidence 
gi 1 resumpt on is 0 Gareues nevs 
papers Pr vate Acts of Parlia 
men and other docu nents 

82 Fresumption as to document ad 

missible m England w thout proof 
of seal or signature 

83 Presumption as to maps or plans 

made by authority of Government 

84 Presumption as to collections of 

laws and reports of decisions 

85 Presumption as to powers of 

attorney 

86 Presumption as (o certified copies 

of foreign judicial records 

87 Presumption as to books, maps and 

chans 

88 Presurrpiion as to telegraphic 

messages 

89 Presumption as to due execution, 

etc of documents not produced 

90 Presumpt on as to documents thirty 

years old 

CHAPTER VI 

Of the exclusion of Oral v\ 
Documentarv Evidence 

91 Evidence of terms of contracts 

grants and other dispositions of 
properly reduced to form of docu 
menl 

92 Exclus on of evidence of oral agree- 

ment 

93 Exclusion of evidence to explain or 

amend ambii^OwS document- 
91 Exclusion of cxidence against 
application of donimen to exi5*ing 
facts 
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mg in reference to existing facts 
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language which can apply to one 
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97 Evidence as to application of 

langua e to one of two scis of 
facts to neither of which the 
whole correctly applies 

98 Evidence as to meaning of illegible 

characters etc 

99 Who may i,ive evidence of agree 

roent varying terms of document 

100 Saving of provisions ot Indian 

Succession Act relating to wills 

PART III 

Production and Effect of 
Evidence 

chapter VII 
Of THE Burden of proof 
lot Burden of proof 
loj On whom burden of proof hes 

103 Burden of proofs as to particular 

fact 

104 Burden of proving fact to be proved 

to make evidence admissible 

105 Burden of proving that case of 

accused comes within exceptions 

1 06 Burden of proving fact especially 

within knowledge 

toy Burden of proving death of person 
known to have been alive within 
th riy years 

108 Burden of proving that person is 
alive who has not been heard 
of for seven years 

top Burden of proof as to relationsbip 
in the cases of partners landlord 
and tenant principal and agent 
no Burden of proof as to ownership 
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where one party is in relation of I 
y' scute confidence 

li; Birth during marriage conclusive 
proof of legiiiinacy 

113 Proof of cession of temtory 

1 14 Court may presume existence of 

certain facts 

CHAPTER Vin 
Estoppel. 

iiC Estoppel 

no. Estoppel of tenant , 

and of licensee of person in posses 
sion 

117 Estoppel of acceptor of b 11 of ex 
change bailee or licensee- 


CHAPTER IX 
OF Witnesses 
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119 
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Who may testify 
Dumb witnesses 

Parties to civil suit, and their wives 
or husbands , 

Husband or wife of person under 


122 

123 

124 

125 
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130 

131 


133 

•34 


Official communications - 

Information as to commissio 
ences 

Professional commun cations 
Section 126 to apply 10 mterprete 

Privilege not waived by volunteering 
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Confidential communications witn 
legal advisers 

Production of title deeds of witness 

of documents “g"; 

other person having possession 
could refuse to prod^c* 

Witness not wi» cr? 

on ground that answer will cfi 

minate 
Prov so 
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CHAPTER X 

On the Examination op Witnesses 

135 Order of production and exarama 

tion of witnesses 

136 JudEe 10 decide as 10 admissibilily 

of evidence 

137 


138 


140 

I4« 

•42 . ... 

•43 ■ ... 

•44. • . , 

»4S - ■ , . . 

siateinents m writing 
140 Quest ons lawful m cross examina 
tion. 

147 When Witness to be compelled to 

answer 

148 Court to decide when question shall 
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be proved to corroborate later les 
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160 Testimony to facts stated in docu 

ment mentioned in section IS9 
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used to refresh memory 

162 Production of documents Transla 
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on notice 
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Rejection of Evidence 
167 No new trial for improper admission 
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enacted as follows — 


ACT NO. 1 OF 1872 

[idih March, 187^] 
Whereas it is expedient to consolidate, deline 
and amend the Law of Evidence , it is hereby 


C L J 375 

Lex Fon— “Thelaw of evidence is the lex fort which governs the Courts 
Whether a witness is competent or not whether a certain matter requires to be 
proved by writing or not whether ceriam evidence proves a certain fact or not , that 
is to be determ ned by the law of the country where the question arises where the 
remedy IS sought to be enforced and where the Cwirt sits to enTorce u Ptr Lord 
Brougham trt Dam v IVhitehaveit an-i Furnas funetton Railway Company 3 H L 

English deoiaions —The English decistons relating to evidence can 
be rel ed upon in India The rules of evidence are subject to the general 
* '■ 3, M 449=128 M L J 3-9 

■ " with few exccDtions Gujju Lai, 

■ * B 129 ,4 B 576 Bui the Act is 

History of the Law of Evidence — Reisoamj, the rational method of 
settling disputed questions is the modern substitute for cerum format and mecha 
n cal tests which flourished among our ancestors for centuries and in the midst 
of which the trial by jury emerged When iwo men to-day settle which is ihe best 
man by a pnie ^ght we get an accurate notion of ihe old German c trial Whoii 
is It that tries' IS the question 1 The men thcmselve There are referees and rules of 

the game but no determination of the dispute on grounds of reason— b) the ratio 
nal method So ic ^vas with 'trial by battle' in our o'd law the issue of n^ht, m a 
writ of right, including all elements of law and fact was ir ed b) this physical 
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Sections 

95 Evidence as to document unmcan 

ing in reference to existing facts 

96 Evidence as to application of 

language which can apply to one 
only of several persons 

97 Evidence as to application of 

langua e to one of two sets of 
facts to neuhcr of which the 
whole correctly applies 

98 Evidence as to meaning of illegible 

characters, etc 

99 Who may give evidence of agree 

ment varying terms of document 
too Saving of provisions of Indian 
Succession Act relating to wills 

PART III. 

Production and Effect of 
Evidence 

CHAPTER VII 
Of the Burden or Proof 
lot Burden of proof 

(02 On whom burden of proof lies 
103 Burden of proofs as to particular 
fact 

(04 Burden of proving fact to be proveo 
to make evidence admissible 
Xos Burden of proving that case of 
accused conies within exceptions 

106 Burden of proving fact especially 

withm knowledge 

107 Burden of proving death of person 

known to have been ahve within 
thirly years 

108 Burden of proving that person is 

alive who has not been heard 
of for seven years 

109 Burden of proof as to relniionsbip 

in the cases of partners landlord 
and tenant principal and agent 

110 Burden of proof as to ownership 

111 Proof of good faith m transactions 

where one party is in relation of 
active confidence 

112 Birth during marriage conclusive 

proof of legitimacy 

1 1 3 Proof of cession of territory 

1 14 Court may presume existence of 

certain facts 

CHAPTER Vlir 
Estoppel. 

115 Estoppel 

116 Estoppel of tenant , 

and of licensee of person in posses 

SIOD 

117 Estoppel of acceptor of bill of ex 

change bailee or licensee 


CHAPTER IX 
OF Witnesses 


Sections 

118 

119 

120 


Who may testify 
Dumb witnesses , , 

Parties to civil suif, and their wives 
or husbands , 

Husband or wife of person under 

criminal trial 

121 Judges and Magistrates , 

122 Communications ® 

123 Evidence as to affairs of biat 

124 Oflicial communications - 

125 Information as to commissi 

ences 

126 Professional communications 

127 Section 126 to apply to interpret 

128 Privilege not waived by volunteering 

evidence t 

129 Confidential communications wim 

legal advisers 

130 Production of title deeds of witness 

^notapirty^^ . .vhich an- 


132 


minate 
proviso 
Accomplice 
Number of witnesses 


CHAPTER X 


ON THE Examination op Witnesses 


>35 

136 

137 


138 

>39 

140 

I4> 

142 

>43 

>44 

>45 

•46 

*47 

148 


Order of production and examma 
tioa of witnesses 

Judge to decide as to admissibility 
of evidence 


Examination m chief 
Cross exam naiton 
Re examination 
Order of examinations 
Direct on of re examination 
^Toss examination of person called 
to produce a document 
Witnesses to character 
Leading questions 
When they must not be asked 
When they may be asked 
Evidence as to matters m writing 
Cross examination as to previous 
slatemenls m writing 
Questions lawful m cross exanuna 
tion 

When witness to be compelled to 
answer 


Court to decide when question shall 
be asked and when witness com- 
pelled to answer 
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Sections 

149 Questio'is not to be asked without 

150 


151 Indecent andscandalous questions 
153 Questions intended to insult or 
annoy 

153 Exclusion of evidence to contradict 

ansners to questions testing vera 
city 

1 54 Question by party to his own witness 
15s Impeaching credit of witness 

156 Questions tending to corroborate 

evidence of rele%ant fact, adniis 
sible 

157 Former statements of witness may 

be proved to corroborate later tes 
timony as to same Tact 

158 What matters may be proved in 

connection with proved statement 
relevcnt under section 32 or 33 

15 9 Refreshing memory 

When witness ma^ use copy of 
document to refresh memory 


Sections 

160 Testimony to facts stated in docu 
ment mentioned in section 159 
i6t Right of adverse party as to writing 
used to refresh memory 
16’ Production of documents Transla 
tion of documents 

163 Giving, as evidence of document 

called for and produced on notice 

164 Using as ev dence of document 

production of which was refused 
on nonce 

16$ Judge s power to put questions or 
order production 

166 Power of jury or assessors to put 
questions 


CHAPTER XI 

Of Improper Admission and 
Rejection of Evidence 
167 No new trial for improper admission 
or rejection of evidence 
SCHEDULE—Enaciments 

REPEALED 


THE INDIAN EVIDENCE ACT, 1872 

ACT NO. 1 OF 1872 

[i6ih MarcA, 1872 ] 

_ . , Whereas it is ei^dient to consolidate, define 

Preamble amend the Law of Evidence , it is hereby 

enacted as follows — 

Scope of the Act - This Act does not contain the whole law of evidence govern 
ing this country Section z of the Act saves rules of evidence contained in any Statute 
Act or Regulation m force In Re Radolph Stallman, WN 1053 = 396 164= u 
C L, J 375 

Lex Fon — ' The law of evidence is the Arr /on which governs the Courts 
Whether a witness is competent or not whether a certain matter requires to be 
proved by writing or not whether certain evidence proves a certain fact or not , that 
IS to be determ ned by the law of the country where the question arises where the 
remedy 13 sought to be enforced, and where the Court sits to enforce it ’ Per Lord 
Brougham in Bam v Whitehaven and /“ urness function Railway Company, 3 H L. 


English decisions — ^The English decisions relating to evidence 
be rel ed upon m India The rules of evidence are subject to the “"J 

principles of jurisprudence Annavt v EmPerOr, 39 M 449=28 M r 
This Act has codified the Engl sh law of evidence with few cxceDnon. r..J 
v Fateh Lal,tC I7I = 6C L R 439 > see also 17 B 129 , 4 B erfi n„, 
not a servile copy of the English Law 10 B 439 * Act is 

History of the Law of Evidence — ‘Reasoning the rational v 

settling disputed questions, is the modern substitute for ceruin for™ 1 o* 

n'cal tests which flourished among our ancestors for centunes , mecha 

of which the trial by jury emerged Wbentwo men to-day setifo wV 

man b> a prite ^8^1 an^acrtram_notiOa o_f^die old Germamr al‘*'\\'h^ 

. , . . . . . 3 ru'^- ' 


— ‘ was 'tried by n 


f 
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struggle, and the Judges of the coaamoa pleas Aa, like the referee at a prize ftght, 
sirap > to adTU"! er tli" p o eJure tue rule* cKthe giai» Sa of the King’s Be"cb la 
Crirrnai App aK , anJ so sat Richard 11 at the trial of the appeal o' treason between 
Bolingb'ok- and Norfn as Shakesp-are repres'nts it m the play So of the sanoJS 
ordealj , ih'* a'^cuscd party tn'd hi> o»n cas- bj uaie going the g ven requirement 
as to ho iron or tvit^r, or tne crumb Soofibeoa'h, ih* qj-stiomag both law 
and fact, was ‘tried m-rely by the oath with or wthojt fellon swearers. The old 
‘trial by witness* was a tes ng of ih^ qa»s loa n hk- rnann*f by their ni‘*'’e Mth 
So a record w as Slid to try i self And so a^bea ojt of th- mid>t of these methods 

fist cam“ th" trial by jjry, tt the jary'a oath or ra her their verdict, that tned 
ihecas“ How this method of tnal cam* to swallow up the others, and then to lose 
Its chi“f feature» and becomes shaped into an ins ruro'nt of our raoi'm purelj 
rational proce^^ure, is a long s cry, and ts no for this place Bjt now, when we use 
the phras* ‘trial and ‘trial bj jury nc oi'an a rational asceriainaefl 
a rati nal ascertaining ar J application of rules What was formerly , 

method of fori.e or the mechanical ' ■” 

reason ’ — Thiyer Caset on Evt'tence • • ■ ^ d is 

of th“ law of evidence into raatk*^ • l h lo 

from the pr muive iim» up o the 12th century, thence to the sixteenth tnenc 
ih- s“ven eenih, thence to 1790 A D thence to 1830, and these' 
time As regards development during the fir>t p'noi no centu 

— though cerum rules can be traced up 10 toat earliest time .ug moces^ 

r es mark'd th“ e»ubli»hm'n of tr'' trial by jury and the s'paraii 
ofp'cadins >“<1 woesdute froio that of proof ’’h” pet'°^ ft’ 

tha fajtttlatiaa of th- ptejsnt s,st-nt ““ and privileged com 
goUt.o . of the competency of tvitness-, f' tlitdaoco o^ tvitnissoe the 
tnonications, the tu -s lot »«'>'''•>* role and the enaetmeiils o! 

privilege agamst self ctimmtlions the parol evmerce to , he final estabitsh 

the Statute of Fraud! The fourth P '/ ”1 "\,°o° ,?e 'tmoeachment and coreobora- 
meni ot crois examioalioa by couoiel the rme tot tne ^ putlicalioo of tho first 
lion of tv,in-si the “be. «» < 1 -"', The neat forty years (1790- 
treatise on the law of evidence, ro!in''8 upon evidence, there being more 

1830) law a trernendou. •'!«««« The 5»r.y years ending with i8%o will 

than in the preceding two cent Sentham Broufhun and Denham -~Burr 
■n=X“''ierd,?o‘irdlkf.S"..a, enacted*^ wh.ch based o„ Eog 

liib law 

OrieiaoftheLowof Evtdenosi-Inthe submissioa of the fact, tihich con 
siituie the evidence la a case there have been embarrassments real and imaginary, 
which have resultel in th“ development of a S'l of roles These rules relate to the use 
of such facts in Court as evidea*'* and mike up the “law of evidence ‘ The einbarass 
meats referred to above may b- attributed in the early stages of law mainly to 
ttejury — the one feature of ihe Engl sb judicial system in which u differs from 
ll others The jury froa the time u began to takeoa the character of an arbiter 

facts must have been a disturbing element m the work of the Court It was 
an unceraifl quantity which in the eyes of the Judge needed to be guarded 
against ® 

jury existed merely as a body of witness, supposedly familiar with 


I ^jui> c a j„^i hviiu me aeveiopment oi me ,ury ,nto a teasoniug inference- 
drawing body of men possessing ibe power to determine the ultimate facts m issue 
and by the, r verdict to judicially settle the CTntroversy, the situation, to the mind 
of the Judge was full of embarrassments To what conclusions miffht not these men 
come . men ignoram of the l»w and ns meihods unfamiliar with the ways of counsel, 
open to ihe influence of testimony and arguments presented solely for the purpose 
of playing upon their sympathy passion and prejudice This was a situation to be 
deplored, and to be relieved of its danger as far as poss ble 

Accordingly, with the beginning of ihe us., of ey dence before juries, we find the 
beginnings of the law of evidence Statements to which the Courts might listen 
with impunity were carefully kept, from the jury by excluding rules, esiabhshed 
by the judges 

It must not be supposed that these exclu ling rules come into existence all at once 
The developoieat of the jury into its final shape was a gradual one , and the 
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growih of rules governing ihe use of evjJenre before the jury wis equally gra 
dual It IS immaterial to enquire here as to the kind of evidence which was 
excluded , that is to be found in any Cngl sh treatise on the Law of Evidence 
It IS sufB'-ient to say that, m general eaerythiiig except what was actually wuhin 
knowledge of the witness was considered unsafe to put before the jury Thus 
hearsay and opinion were both objectionable In this way this susceptibility of the 
jury played its part in moulding the I'*w of evidence into its modern form 

The supposed Ignorance of the average jury was also an important factor in the 
evolution of the rules of evidence Things likely to complicate the case to confuse 
the mind, or mislead as to the real facts in issue were accordingly excluded 

With the expansion of the work of the Courts and the ever increasing volume 
of business brought before them, a nccessu) arose for shortening of trials and the 
expeciting of ihe work in every possible way Th s influence was a powerful one 
in Its eflect upon the admission of evidence Much tlat was logically relevant, and 
indeed worthy of consideration if minute enquiry was possible became inadmissible, 
upon the ilieory that It was too remote or of slight importance collateral matters 
these were in the mam — matters likely to lead to prolonged collateral enquiry 
with a meager result in the way Of inference compelling proof when finished 

Oiher things operated to make it easy and natural for the Courts to establish 
rules relating to the use of ev dence The policy of the law m respect to persons 
charged with wrongs which extends to them the evireme limit of fairness is respon 
sible for the growth of an important class of excluding rules Such rules shutout 
from the consideration of the jury any facts bearing upon character or habit and 
this, although in many instances prev ous character wo ild be logically a most 
important piece of evi lence from vhi h 10 1 ifer ihc truth as to fic s in as ic 

’ for centur es been at work 

d cal tr bu nls must be cast 
aid wearing groics along 
Leys Lao oj Ljtdenct 

pp 9, to 

PART 1 

Eelevency of Facts 


CHAPTER I 
Preliminary 

c, , 1 This Act may be called the Indian Evide 

“‘‘® nee Act, 1872 

It extends to the whole of British India, and applies to all judical proceedings 
P m 01 before any Court, including Courts martial, 

* other than Courts martial comened under the 
Army Act” [or the Air Force Act]* but not to affidavits presented to any Court 
or officer, not to proceedings before an arbitrator , 

and It shaK come into force on the first day of 
Commencement of Act September, i 872 . 

Legislative changes — The wo'ds uithm quo ations > ave been added by Act 
18 of 1919 

Application — It extends to the whole of Brush India For defiatiioa of the 
term of Bniish India vide Act X of 19075 7 It has been dcclaiel in force in the 
Santhal Parganas by Reg 3 of 1S75 s 3 as amended by Reg 3 of 1899 s 3 , in the 
Angul Dislnci, by Reg 3 of 1913 5 3 m the Chittagoag Hill tracts b\ Reg i of 
1900 s 4 , in the Arakan Hill District by Reg 1 of 1916, s ■*, in Ko^h n Hill 
tracts, as regards HiU tribes by Reg I of iSgj s» 3 in certain incs in the Chin 
Hills by Reg 5 of 1896 s 3 in U( per Burma, except bhan Sates (with an addition) 
by Act 13 of 1898 s 4 in British Baluchis an (w«ha modficatioa) by Reg 2 of 
1913 s 3 


Added by Act X of I9'7 
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f vl'it objtc\ ot A 

a juni relation between one person and another or a group of persons, or between 
him and the community generally , but even a Judge acting without such in object 
m view IS not acungjudicially • 12 D 3$ , see also i $ M 138 
Court -“For delmuion of the term vide s 3 

‘ ' in the shape of afTcliviis cannot be received as 

14 C 653 In rnghnd discretionary powers ire 
any particular fact or facts to be proved by afi'idavit • 
witness to be reld it a hearing or trial on such 
conditions as it may think rcisonable wiih this proviso that when the opposite paity 
desires to cross cximitie 1 witness and the witness cm he prwuced socn 
Witness s evidence shall not be allowed to be given by affidavit ' Powil^t ®9) 

Courts Martial— The rules of evidence as contained m this Act do not ap^y 
to Courts martial held either under 38 Vict c 7 or under 44 fi. 45 P ’j. 
Courts Martial must adopt the same rules of evidence as those folio »ed in the 
of ordinary criminal jurisdiction in England {Powetl, p 28) 

Arbitrator —Vide it M 85, i \V R 12 but see 4 C 33t 
„ , , 2 On and /rnmlhal day the follomng 'am 

Repeal of caamenl! shall be repealed - 

(1) all rules of evidence not contotned in any Statute, Act or egu atton 

m force in any part of British India , 

(2) all such rule, l«re “d 

-V .. . schedule hereto to the extent specified 

(3) the enactments mentioned in tne scneauie t- 

in the third column of the said schedule 

Bu, nothmg herein contained shall b- ',„dia^ hlrZ 

Statute Act or Regulation in force in any part of British Jnaia and not hereby 

expressly repealed 

Boons -Ths section reneals aU rolc» o( evidence not contained m any Statute 
or Regufat on Thus the Engl sh common law on ihe subject of evidence is repealed 
*7 1 A^ao-asC 754 The Hindu and Mahomedan law of evidence is also repealed 
76 P R 1891 But this Act does not contam the whole law of evidence 39 c 164 
See also 7 A 385 1 A 53 i A Z97 u A 433 JO ^ 2»9 

3 In this Act the following words and expressions are used in the following 
senses unless a contrary intention appears from 
Interpretat on clause the context — ^ 

Gout includes all judges and Mag^trates and all persons, except atbitra 
^ Court IcgsHyauthomedfotaJce evidence 

Fact’ Fact” means and includes'— 

'""’P bfberrrgper 

(2) any mental condition of which any penon in concious 
/Uus/ratipju» 

1, a'-fLl'^'"' ■>'‘1=1 m u 

(3) That a man heard or saw something is a fact 
(r) That a man said cTlain words is a fact 

(if) That a man holds a certain opinon has a certain mieniion acts in good 
faith in 4 particular sense or is or wfs at 

a specified time conscious of a particular sensation « a fact 
(r) That a man his a certain repuution is a fact 
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One fact is said to be relevant to another when the one is connected with the 
^ other in any of the wa^-s referred to in the 

‘Relevant provisions of this Act relating to the relevancy 

of facts 

The expression facts in issue’ means and 
■Fac.smis5ue includes- 

any fact from which, ei her by itself or in connection with other facts the 
existence, non existence nature or extent of any right liability, or disability 
asserted or denied in any suit or proceeding necessarily follows 

Explana'ion — ^^'henever under the provisions of the law for the time 
being in force relating to Cuil Procedure * my Court records an issue of fact, 
the fact to be asserted or denied in the answer to such issue is a fact in issue 
lUuslrnttons 

A IS accused of the murder of FI 
At his trial the folio v ng facts may be m issue — 
that A caused U s death 
that A intended to cause B< death 

that A had received grave and sudden provocation from B 
that A at the time of doing the act which caused n s death was by reason of 
unsoundness of mmd, incapable of kno ving its nature 
“Document ’ means any matter expressed or described upon my substance by 
“Documem means of letters figures or marks or by more than 

” one of those means intended to be used or which 

may be used, for the purpose of recording that matter 
llluitrattons 

A writ ng IS a iiucument 

Words printed lithographed or photographed are documents 
A map or plan is a document 

An inscription on n metil plate or store is a document 
A caricature is a document 

Evidence “Evidence means and includes—* 

(8) all statements which the Court permits or requires to be made before 
It by witnesses m relation to matters of fact under inquiry , 

Such statements are called oral evidence 

( 2 ) all document/ produced for the inspection of the Court such documents 
are called documentary evidence 

A fact is said to be proied when, after considering the matters before it, 
p , the Court either believes it to exisi, or considers 

^ its existence so probable that a prudent man 

ou^ht, under the circu iislances of the particular case, to act upon the suppo 
suion that it exists 

A fact 13 Said to be disproved when, after constdertng the matters before 
Disproved the Court either believes that it does not 

exist, or considers its non existence so pro 
bable that a prudent man ought under the circumstances of the particular 
case, to act upon the supposition that it does not exist 

, A fact IS said not to be proved when it is 

^ ' neither prosed nor disproved 

Court — The definition of * Court is framed only for the purposes of the Aa 
Itself and should not be extended beyond its legitimate scope. la B 36 The word 
Court in the above secnon means and includes in i trial by jury, both Judge and 
Jury 4 C 483-"3 C L. R syofF B) A subnegistrar is a Court as defined m this 
Act 13 B L R App 10-=-* W R Cr 10 

♦ Sfe now Act 5 of 150S 
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Judicial proceedings — An enquiry is judical if the object of il is to determine 
a jural rehtion between one person and another, or a group of persons, or between 
him and the community generally , but even a Judge acting wuhout such in object 
in view IS not aciingjudicially ’ ta B 36 , see also 15 M 138 
Court — For definition of the term vide s 3 

AfQdavits —A declaration in the shape of affidavits cannot be received as 
evidence of the facts stated in It 14 C 653 In England discretionary powers are 
vested m the Court , (1) to order any particular fact or facts to be proved by affidavit , 
(»/) to allow ihc affidavit of any, witness to be read at a heanng or trial on suen 
conditions as it may think reasonable with this proviso that when the oppo*^® 

desires to cross examine a witness and the witness can be produced su 
witness s evidence shall not he allowed to be given by affidavit *' Powell 695 
Courts Martial — ^The rules of evidence as contained in this Act do 
to Courts martial held cither under 38 Vict c 7 or under 44 & 45 ^ ',j 

Courts Martial must adopt the same rules of evidence as those folio ved in the co 
of ordinary criminal jurisdiction in England (/Va'e// p 28) 

Arbitrator —Vide ii M 85 , i W R 12 but see 4 C 231 

„ , , 2 On and from that day the following laws 

Repeal of enactments repealed — 

(1) all rules of evidence not contained in any Statute, Act or Regu ation 

in force in any part of British India , . , 

(2) all such rules laws and C^Sis' Acl Mil® m so S 


as they relate to any matter oerein piwv 

^ / ^A,„ the schedule hereto to the extent specified 

(3) the enactments mentioned m the seneou^ 

in the third column of the said schedule 


Slatu" m t7y 

expressly repealed . 

Tu all rules of evidence not conta ned m any Statute 

Of SFalion^ Vhus ths Eog'ah common law on the subject of evidence IS repealed 
° I A vo i t C Tfr Thftf ndu and Mahomedan law of evidence is also repealed 
76 V r' tsll But'his Aadoes not contain the whole law of evidence 35 C 164 
See also 7 A 385 i A 53 i A 297 11 A 433 » 

3 In this Act the following words and expressions are used m the following 
, . senses unless a contrary intention appears from 

Interpretation clause the context — " 

Gout includes all Judges and Magistrates, and all persons except arbltra 
Court authonxed to take evidence 

Fact- ‘Fact’ means and includes— 

^‘’“Ve'jiedbyttesensFf! “P*’' of being per 

(2) any mental condition of which any person in conctous 
Illustrahons, 

I, a'fac * "n"" onl" a cerltiu place 

(6) That a man heard or saw something is a fact 
(c) That a man Slid c*rtain words is a fact 

(<f) That a man holds a certain opinon has a certain intention acts m good 
faith or fraudulently or uses a parucular word in a particular sense or is or was at 
a specified lime conscious of a particular sensatioa is a fact 
(r) That a man has a certain reputation is a fact 
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One fad is said to be relevant to another when the one is connected with the 
, , other in any of the wajs referred to in the 

Relevam provisions of this Act relating to the relevancy 

of facts 

The expression “facts m issue” means and 
■Facts ,«iss„= includes- 

any fact frorn which, ei her by itself or in connection with other facts the 
existence, non existence, nature or extent of any right, liability, or disability 
asserted or denied in any suit or proceeding, necessarily follows 

Explanaiton — Whenever, under the provisions of the law for the time 
being in force relating to Civil Procedure • any Court records an issue of fact, 
the fact to be asserted or denied m the answer to such issue is a fact m issue 
Illustrations 

A IS accused of the murder of R 
At hts trial the folio ving facts may be in issue — 
that A rausecl B s death 
that A iniended to cause B < death , 

that A had received grave and sudden provocation from B . 
that A at ihe lime of doing the act which caused B's death, was b> reason of 
unsoundness of mmd, incapable of knowing its nature 
“DocumeivV* meaus roittet expressed or described upon any substance by 
“Documeni' means of letters figures or marks or by more than 

* one of those means intended to be used or which 

may be used, for the purpose of recording that matter 
Itluslrahcns 

A writing IS a ducument 

Words printed, lithographed or photographed are documents 
A map Or plan is a document , 

An inscription on a niecal plate or store is a document , 

A caricature is a dot.ument 

Evidence “Evidence” means and includeS'- 

(8) all statements which the Court permits or requires to be made before 
It by witnesses, m relation to matters of fact under inquiry , 

Such statements are called oral evidence , 

( 2 ) all documents produced for the inspection of the Court such documents 
are called documentary evidence 

A fact is said to be proved when, after considering the matters before it, 
"Pro d* the Court either believes it to exist, or considers 

Us existence so probable that a prudent man 
ought, under the circmuslances of the particular case, to act upon the suppo 
sition that it exists 

A fact IS said to be disproved when, after considertng the matters before 
‘Disproved’ it, the Court either believes that it does not 

exist, or consideis its non existence so pro- 
bable that a prudent man ought, under the circumstances oi the particular 
case, to act upon the supposition that it does not exist. 

■‘Notorovid’ Afaclusjidnoi 10 be proved itben it u 

^ neither proved nor disproved 

Court — The definition of “Couri' is framed only for the purposes of the Act 
Itself, and should not be extended beyond i s legitimite scope 12 B 36 The word 
‘ Court ’ m the above seciion means and includes, in -i trial b) jur>, both Judge and 
Jury 4 C 483'"3 C L, R 3?o (F B) A suthxcg'sirar is a Court as defined in this 
Act 13 B L K App. 10-22 W R Cr lo 

* Ses now Act 5 of igoS 
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Fact— ‘OrdimTity, n fact is something done or nhich his come to pass ; an act 
or deed or c\em, an effect produced or a resuU ncSMe\ ed t anything legarded as 
strictly (rue or actually eMstent, whether material or mental ; reality , actuality In 
legal use il includes the fact that any mental cotidUion> of which any 
conscious, exists The legal meaning is not limned to what is tangible or visible or 
in any way the object of sense Things invisible, mere thougbts, intenttons, fanciers 


complete idea to the mind, unless in connection with the object to which it neces 

satily relates Thai object is fact or matter of fact " — Uutr Jones, Ev 6d 


jurse both words must be 
Common sense of logical relcvan y 
Judge might, m ordinary 
, non It himself, when, in Court, h 

~ - 1 ' « " . ' » » « . ^ .ig f^cts, although relevant 

issue ' Cockle Cas 5° 
ntiary fact is offered, roust 
must furnish s basis 
the Court is to 

underlying principle of the law of evidence, namely, logical the fact 

purpose of determining whether or not the fact offered can be eviden<*e ^^^^j 

meet this test it may or may not be admitted For flanked round ‘b® 
ciple On the law of evidence that what is logically relevant relevant 

numerous excluding rules which say that this or that faci, thougn resnonsihle 

t» tn&dtmssvble The jury as a teMure of the English judicial *y»>® J,- * «Spons b e 
for the existence of many of these rules though each has it* ^ larcroortmn 

upon which It IS founded These rules and their application "releva^m' m 

enCn^'oa.taits\ttnc^~Mekelvtyt Lnwo/Evnieneefi 13 „ r/, vl- 

this Act means admissible Per LorJHobhouse ^nLal*Laksmts Chand Haider 
SXah 3 C W N a6S (notes) 

Facts m issue — Facts in issue are those which are alleged by one party and 
denied by the other on the pleading in a civil case , or alleged in the indictment 
and denied by the plea of not guilty m a criminal cause, so far as they are in 
either case material There is therefore little difficulty m ascertaining what are the 
facts m issue Cockle Cas 56 Facts in is«ue are those facts which ate necessary by 
law to establish the claim liah liy, or defence, forming the subject matter of the 
proceedings and which, either by the pleadings or bj implication are in dispute 
between the patties Facts mtsswe ate determinable primarily bv the substantive 
law, and secondly by the pleadings PhtJ Ev 53 / / e bsi 

^ Documents -The term ■•docuroem’ is one of difficnli deEn.l.on mane so-called 


*'■* ‘■’‘**' •*“ '“Srnuini^it 011 IV men are recorded by means of letters 

malter expressed or described upon it by 
Ev art /) Within those definitions, a ri 


*■' * Best 2/3 

1 Stephen s 

Evidence— pis definition is open to the criticism that u does not include 
those facts wlucb m judicial proceeding may be nddressed directly to the 
sense of the Court or jury {Burr /ones Ev s 3) hiys Professor Creenleaj 
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*' Evidence in legal accentauon includes all the means by which alleged 
matier, of fact the truth of which is submitted to investigation, is estab 

lisbed or disproved' (/ Green Ev s /) It ii dudes “all the legal mean«, 
exclusive of mere argument which tend to prove or disprove any matter of 
fact the truth of which is submitted to judicial investigation" {Taylor § / , 
Portell, i) The term ‘ evidence ’ in its ordinary sense signifies that which 
makes aparent the truth of a matter in question It is no doubt more frequently 
applied to prove before a judicial tribunal but it is not necessarily confined to this 
sense, It applies with equal correctness to information intimation acquired by any 
person, who undertakes an enquiry on ary nutter in question 4 M 393 The 

demeanour of a witness is evidence (21 \V R C R 13F B ,2iC 279) The 

best and simplest definition of the word ‘evidence is that n is any matter of 

fact from which an inference may be drawn as to another matter of fact Bgntharn 
m\ii% Ealionil* 0/ Judtcial Evidence {\q\ Ip 17) states that evidence includes 'any 
matter of fact the effect, tendency or design of which, when presented to the mind, 
IS to produce a pursuance eiiher affirmative or disaffirmative of the existence" 
substantially follows Benthams idea but narrows the scope of the 
word to ‘any matter of fact which is furnished to a legal tribunal otherwise than 
by reasoning or a reference to which is noticed without proof as the basis of 
inference in ascertaining some other matter of fact*’ (3 Harv Law Rev 14.3) 

Proved — A fact is said to be proved, when after considering the matters before 
it, the Court either believes it to exist or considers us existence so probable that 
a V .v.. - ... «r .1, ^ ^ t,. to act upon 

\ required la 

• he perauaiion 

tlie tr bum] 
s of (he prose 

cution to bring guilt home to the accused, (o the satisftciion of the minds of the 

, L I .. - „j 1 4 j,g gygjj 

not the 
shelters 

* honestly 

and conscientiously entertain 3 L B R 3i6»4Cr L / 382 ‘‘There is a strong 
and marked difference as to the effect of evidence in civil ancf criminal proceedidgs 
In the former a mere preponderance of probability, due regard being had to the 
burden of proof is a suffieient basis of decision but in the latter, especially when 
the offence charged 'tmoanis to treason or felony, a much higher degree of assu- 
rance is required The serious consequence of an erroneous condemnation, both 
to accused and society, the immeasurably greater evils which flow frumu than 
from an erroneous acquittal have induce 1 the laws of every wise and civilised 
nation to lay down the principle (bough often lost sight of in practice that the 
pursuation of guilt ought to amount to a moral certainty , or as an eminent judge 
expressed it, such a moral certainty, as convinces the minds of the tribunal, as 
reasonable men, beyond all reasonable doubt * The expression 'moral certainty' is 
here used in contra distinction to physical certainty, or certainty properly so called , 
for the physical possibility of the innocence of any accused person can never be 
excluded Beit\ QS See also $ \V R Cr 28 , at W R Cr 13 , 4 W R Cr ig 
7 W.R Cr 14 , II \V R Cr 20, ii C 642 , 23 C 323 . 8 C W N 828 

Matters before it — It would appear ihxi the Legislature intentionally re 


take into consideration Ibid But ajudge wuhoai giving CMdencc can rot impart 
his own kncwlcdge into a case 3 I A 2S6 , tl M I A 213 , -2 W R. 9 , -4 
W R 81 , 24 W R Cr 2S 

DistmotiOD between proof and evidence — The word “cMde-'-e" i- 
acceptation includes all the means b> which any alleged matter of fact •* 
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person is 


A --.-.^3 j, prcsenis no 

-Kerevant— "Th- , 'natter of racr--7?« r-’*^“° » neces 

the f’cis aso f,c„ “...t'Y"'’" 
i “dei?L" J^'-nbable or , * are m 

appears ns 

their lepa ^ may 

'egaJ meanintr «»,„ . . • lentlv 



' ■ . • 'S'We to himNAif^ "'.“'"asic 

T ■ ■ -and the all t 

i-'SCM ifte defininon '^'‘ler th'-vC**?'"'^ under, probabJy be 

^ Evidence-Thi, d r„ '° '"''“‘>' ai .hese7,*»'"'t'oa'™„,°;'i^^^^^ 

those facts „h, cl, loj^^'"™ .s ope„ " "“"ES n.=„„„„cd Sfcpfrc" > 

' 3 ) Jsivs ^ . . 
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‘‘ Evidence in legal acceptation includes all the means by which alleged 
matter, of fact the truth of which is submitted to investigation, 15 estab 
lished or disproved” (/ Green Cv s /) It 11 eludes "all the legal mean*, 
exclusive of mere argument which tend to prove or disprove any matter of 
fact the iruili of which is submuted to judicial investigation’' {Tavlor i , 

Pouell^ /) The term * evidence • in its ordinary sense signifies that which 
makes aparent the truih of a matter in question It is no doubt more frequently 
applied to prove before a judicial tribunal but it is not necessarily confined to this 
sense, It applies with equal correctness to information imimaiion acquired by any 
person who undertakes an enquiry on ary matter in question 4 M 393 The 
demeanour of a witness is evidence (31 W R C R 13 F B ,21 C 279) The 
best and simplest definition of the word ‘evidence is that tt is any matter of 
fact from which an inference may be drawn as to another matter of fact Benthatn 
Rational* of Judicial Evidence Ip 17) slates that evidence includes “any 

matter of fact the effect, tendency or design of which, when presented to the mind, 
IS ro produce a pursuance either affirmative or disaffirmative of the existence " 
r/i<ij<rsubstaniially follows Benthams idea but narro vs the scope of the 
word to any matter of fact which is furnished to a legal tribunal otherwise than 
by reasoning or a reference to which is noticed without proof as the basis of 
inference in ascertaining some other matter of fact" (3 Harv Law Rev 143) 
Proved — A fact is said m be proved, when after considering the matters before 
it| the Court either believes it to exist or considers its existence so probable that 
a prudent man ought, under the circumstances of the particular case, to act upon 
the supposition that it exists A much sir cter degree of proof s required in 
criminal proceedings than in civil ones, and in criminal proce*dings the per»ua ion 
of guilt must amount to such a moral ccnainiy as convinces the mind of the tribunal 
as reasonable men, beyond alt reasonable doubt It is the busmsss of the prose 
cution to bring guilt home to the accused, to the satisfaction of the minds of the 
jury, but the doubt to the benefit of which the accused is entitled muse be such 
as a rational, thinking, sensible ma ■ may fairly and reasonably entertain, not the 
doiib , ofa vacillating mtnd, that has not the moral courage to decMe, 'but shelters 
in a vain and idle scepticism * There must be doubts which 1 man may honestly 
and conscientiously entertain 3 L D R 216=4 Cr L J 3S2 "There is a strong 
— j _ .1 j j or , « f j - X proceedidgs 

>eing had to the 
especially when 
degree of assu 
lemnation, both 
low from It than 

from an erroneous acquittal have induce! the laws of every wise and civilised 
nation to lay down the principle though often lost sight of m practice that the 
putsuation of guilt ought to amount to a moral certainty , Of as an eminent judge 
expressed it, such a moral certainty, as convinces the minds of the tribunal, as 
reasonable men, beyond all reasonable doubt ' The expression ‘moral certainty’ is 
here used m contra distinction to physical certainly, or certdioty properly so called , 
for \be physical possibihvy of the twnocentc of any accused person can never be 
excluded Beit%9S See also 5 \V R Cr 38 , 2i \V R Cr 13 ; 4 W R Cr 19. 
7 W R Cr 14 , II W R Cr 20 , II C 642 . 22 C 323 . 8 C \V N 8’8 

Matters before it — It would apjiear Riat the Legislature intentionally re- 


lact was proved or not ■ ter Miner J laqC 303-= 12 C L. R 490 Iheretore in 
determining what is mdence oihcr ihin evidence’ in the phraseologj of the Act, 
the definition of "evidence ' must be read with lhai of ‘‘proved’ Thus though the 
result of die enquiry instituted by ihe 'lunsif IS not evidence according to the defi 
niiion in the Evidence Act, n is a matter before ihe Court, whidi the Court can 
take into consideration Ibil But ajudge without giving evidence can not impart 
ins own knowledge into a case 3 I A 286 , 11 M L A 213 , 22 \V, R 9 ; 24 
W R 81 , 24 W R Cr 28 

Distinotion between proof and evidence — The word evndencc*’ m legal 
acceptation includes all the means b> winch any alleged matter of fact the tru'h 
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disproved This term, and 
the Jane/ IS «odjflefcmlj, as synonymous with etch oiher , but 

most accunic logiciins to the efTcct of evidence, and 
susc?o bU esiiUlished None but tnaihemit.cal iniih is 

^ S’ Of evidence cillcd demo.istrii.on which e^tclndes all 

*”»Y te-^sonaWy be required m support 
of fact are proved by moial evidence 
subiec’ Jnnnp tpH ^cant not only iliai l^,nj g{ idencc winch is employed on 
Won, 1 ' ■•'' llto evidence winch is no. oilamed 
'’T ‘•'"’“""''•li"" In Ihc nidinlry nlTairs of life we do 
orihSKCl TdT '* wconsislen! wilh ihe naime 

thjtcLf£ , c ‘ “r"e" "°"''' nnrnMoiiible and ah.urd The most 

inn ihra n,L , ^ ' *“'* ‘‘‘'"S' "•»' '''“n IS no reasonlble doubt ceocein 

X h“, ihe l"nlsorrac,s, »„o.whe,he„t.s ws 

or IS tra h ihw .J wi'^.i '*"■ >'■'« 's sefficient posnbiMy 

nvS“ t;„U eln 'V ‘/'n ■>'' l<v competent and salislatm 

be proved 

May presume ^ ^Vhctievcr it is provided by this Act that 

<51, rK j ‘^'^y presume a fact it may either reg'U'i 

^uch fact as proved, unless and uoUl it is disproved, or may call for proot 

W henever tt « directed by thw Act tint the Court shall presume i fact, 
'SKiUpttumt legitd such fact as prosed unless and 

until It It disproved 

When one fact is dccHred by this Act to be conclusive 
ConeJus ve oroof Court shall, on proof of the one fact, tegara the 

woncjus ve proof ^ evidence to 

be given for the purpose of disproving rt 

~ - s an loferepce as to a matter of fact tvlitch a 

asa ttiMict ofia" — Pcwil 387 Preaump 


“of essemptions ate to casi upon the party ag-imst whom^W enerate^^h* 
duty uf guien reward argument ur 

b Ibe" su S?'"' S’ 

a many n»nus r ‘ Presumption, 

T/iayer C ^ ^ process 

'^.1 of Pr®3«naption — EuFbsb iwr 

&tbrpte7i'41:™“o?Kr P-«X™r'nnarand'“<3) 

4X;;v™"e-rp"“ 

evidence of fact The fa„er i£ douL’ smSs fitim pnfnafuH 

suraplioo oflawctn also b® rebutted Bur hucdctv of proof A pre 

sUods good and the judge mau eive ''hutted the presumption 

proof of ihe same Wj/ie sSSi ** without calling further 

' ' * J » xnis oresumpiion derives its force from 

s sitictly spealuing \t is an ‘assump' 

■ ■ eesumptiQos of fact are obviously of 

. e^regaies certain of the stronger 

- , . . ■ “fence ts the correct one, unless and 

., . . . inr Such a presumption maybe 

■ Stsr, 304 
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Conclusive proof — On the other hand an irtebutable presumption oflawts 
no presumption at all , u is simply an indisputable proposition of law For example, 
the rule that a child under seven tannot commit a crime is a rigid rule of law— m 
fact, part of the definition of crime {Poitell, 386) 

Ongin of the Rules — These rules it is likely, all had iheir begmings in logical 
inference, however independendent ofit they may have become lu their final shape 
Now the basis of inference is experience The Judge and the Jury go into Court 
with the experience of ordinary human beings and in the process of drawing 
inference, constantly call upon such experience Coupled with the facts introduced 
as evidence at the trial it forms the basis of the inferences necessarj to arivc at a 
determination of the facts in issue It happens that in the almost innumerable 
cases that are tried, certain facts or groups of fact have been repeatedly presented 
to Courts as foundations for inferences , and the inferences being reasonable ones, 
judged by experince of the Court and Jur> have been repeatedly drawn until a 
rule has crystalized It is not difficult to sec why these develop'd so earlv and 
were so readily adopted by the Courts Judges have always been suspicious of 
the Jurors and have seized every opportunity 10 establish rules for their guidance, and 
to control their conclusions from the evidence introduced The mind of the Judges 
was supposedly nothing if not logical, while the untrained minds of the Jury were open 
to influences of prejudice sympathy, and a thousand other things Logical inference 
was therefore made a basis of a vast number of such rules which the Judges es 
tabhsbed and which they called ‘presumptions’ — rules relating to the manner of 
proving cases and in this sense having to do with the law of evidence , fixing, for 
example, when *ufficienl evidence was introduced, or when a party must introduce 
further evidence if he would win his case — Mektlvey s Laws of Cx i Unce p 80 


CHAPTER II. 


0? Ths relevancy of Facts, 


6 Evidence may be given in any suit or proceeding of the existence or 
tj , , , nonexistence of every fact m issue and of such 

fad; in issTednd SSt other facts as arc hereinafter declared to be rele 
fjgjg vant, and of no others 


This section shall not enable any person to give evidence 
of a fact which he IS disentitled to prove by any provision of the law for the 
time being in force relating to Civil Procedure 

Illustrations 

(a) A is tried for the murder of B by beating him with a club with the intention 


{Jj A suitor does not bring with him, and have in readiness for production at the 
first heanng of the case, a bond on which be relies This section does not enable 
him to produce the band or prove its contents a 1 subsequent stage of the procee- 
dings, otherwise than in accordance wnh the conditions prescribed by tl e Code of 
Civil Procedure 

Scope of the Law of Elvidence — ^"Thc question therefore, of what propositions 
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such are really equivilent to a pleadingi because they formally waive proof ;i^ey 
are therefore no part of the hw of evidence except for the necessity of distinguishing 
them from olher things miscalled admissions The fourth class alone concerns 
intrinsically with the law of evidence ’ Cas, 3 Thus the law of evidence 

relates to the use of evidence before judicial tribunal, and in its proper significance, 
consists of (a) certain rules as to the exclusion of evidence, and (b) the rules which 
prescribe the manner of pres.nimg evidence in ilic Courts — McKelv/s Law oj 
Evidence p 6 

What facts may be presented aa evidence— Evidence can only be 
of faci» in issue or relevant facts What are facts in issue are ascertained hy * ® 
substantive law and the law of procedure What facts are relevant 
evidene is answered by the law of evidence This chapter contains the jan^ 
relevancy There is still a further restriction E 
barred by some provisions of Civil Procedi 
even if they be relevant This restriction is . 
the section 


Legal relevancy — The testimony offered must be logically probative 
matter to be proved, and if it is, it is legally relevant While this proposition, 01 c 
includes direct eviderce it does not exclude, as irrelevant evidence of 
directly in issue but which create a presumption of ihe fact m issue Tlie quaU 
tion to the general rule isihai it does not always follow merely because a lact 
logically relevant, that It is always relevant Certain evidence thought not logic y 
incompetent, may be excluded on the ground of us unimportance when ^ompa 
with an abundance of better evidence easily available , on the 
It has so slight or remote a bearing on the case either m point of by 

that It would be unjust ard unreasonable to prolong and ,,5) in this 

Its investigation, on the ground of public pul'Cf ®,e has evolved 

connection it must be borne in mmd that the whole law or ev « admissible evi* 
ftom trial by jury system ‘ Legal relevancy ivhich '? ,„g, cal relevancy, 
detice requires a higher standard of evideurrary force between the 

and for reasons of practical convenience, demands a cio»= loBicallv 

facts to be proved a -id the fact offered lO prove it All v,. IntPieallu rnlAvanf 
relevant , tkt is absolutely essential The fact howeve'-, that d rs f 

does not ensure admissibility It must also be nf_ f.., hich in 

connection with other facts renders probable the existenc a act in issue, may 
still be rejeciel if in the opinion of the Judge, under the circumstances of the 
case ic IS considered essentially misleading or too remote Beti Evidence (Camb § 
251) Stephen defines the wot d relevant' as meaning any two facts to which 
u IS applied are SO related to each other, that according to the common course of 
events one, either renders probable the past present or future existence or non 
existence of the other Stephen s Dt^ Ev This is a definition of logical relevancy 
Logical relevancy plays a certain important part in the law of evidence, 
in that no evidence is admissible unless it is relevant It does nil follow 
that all evidence which is logically relevant IS admissible and in fact 
much that IS loiiically relevant is excluded Certain thIss 
founded on various considerations, by which many matters which are lovically 
tekvant ate declared inadmissible Legal relevancy is not different in its 
nature rtora logical relevancy The only distinction is in its field of anolication 
Legal relevency IS the attribute of all those logically relevant matters which are not 
declared inadmissible by one or more of the excluding rules ^ 

relevancy ts the mam cond.imn of admffiuy and thJfall 
I® therefore, exceptions to the 

between logical and 
facts which are not excluded 

bi dui’emined by thi “eidusiouuty luMhod, u'.l of *1 mL uK"w 'Stam'th?”.”® 
Ingcn.nl It m.y be said, lliat what ,s logically relevant is admissible unless it 

bvldonbu -Under the Evidence Act, admissibility is the rule 
<viJ|3 exclusion 13 Ihe exception, and circumstances which under oilier system, 
might operate to exclude are under the Act, to be taken into consideration only m 
judging of the value to be Allowed to evidence when admitied i6 B 66i 



S.6] 


THE INDIAN EVIDENCE ACT 


15 ” 


6 Ficts which, though 

Relevanc) of fa-ts forming 
part of same irinsaciion 


not in is5ae are so connected with a fact m issue 
as to form part of the same transction are relevant 
whether they occurred at the same time and place 
or at different times and places 


lUustxhons 


(a) A Is accused of the murder of B by beating him VVlutever was said or done 
by A or B or the by sunders at the beating, or so shonly before or afcer it as to form 
part of the transction is a relevant fact 

( 3 ) A IS accused of waging war against the Queen by taking part in an armed 
insurrection in which properly is destroyed, troops are attacked and goals are broken 
open The occurrence of these facts is relevant as forming pan of the general 
transaction, though A ma> not have been present at all^f them 

(c) A sues B for a libel contained in a letter forming part of a correspondence 
Letters between the parties relating to the subject out of which the libel arose, and 
forming part of the correspondence in wiih it is contained, are relavant facts though 
they do not contain the libel itself 

(ei) The question is whether certain goods ordered from B were delivered to A 
The goods were delivered to several intermediate persons successively ^ach deli* 
very IS a relevant fact 

Scope — All facts which are parts of the same transaction are relevant to each 
other, so that when one of such facts is m issue the others are admissible Sucb 
facts which are thus parts of the transaction in issue are generally known as ns 
v JS/hs, 6 B E C U 5 ) The rales as to res geslte is one of the 
clearest illustrations of relevancy, the connection between the facts being tint :he> 
are all parts of the same transaction Once established that they are all parts of 
the same transaction, then each of such facts is relevant to the others so chat if any 
v._ u, « un > u.,. re ku »'evant facts The real and very 

s if the transsccion, and what ficts 

a the sections relating to relevancy 

ot tacts are mere rules ot logic (1914) M vv N 931 

Basis of the theory —Every act which is done, every event which happens, 


these circumstances do not consist of declarations and statements they are mtro 
duced as a matter of course, proved by either side without question, unless indeed, 
they got too far away from the main fact, when, under rules having no relation to 
the subject of hearsay, they are excluded It is when ihej comprise staiemenis, 
excIamatcoRs, answers to questions and other verbal utterances by the partiLipants 


pore utterances of the mind under ctrcumsiances and at times where there has beeu 


It was clearly admissible, both as a pan of the iransa^.tioa and, having b*ea re cived 
as evidence also that the s'ep a>as not let down until alter the plamtitT fell In ibis 
case the statement was spontaneous and comadent with ihe event Taken altogether 
It IS perhaps safe to say that in the caseof no excep 10a to the hearsij rule is there 
as little danger and as much assistance to ihe caase ofjujtice as in this, taking mo 

t 
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consideriiion the m'\nner in which u has been applied — \fcKtlveys Evidence pp 
343 345 

Transaction— A tnnsaction is a group of facts connected together as to be 
referred to by 1 single legal name, as a crime, contract a wrong or any other subject 
of inquiry which may be m issue Every foct which is part of the same iransacilon 

■' ’ ... , , F , . 1 f may 

ction. It 
't of the 
. rinciple 

lifTerent 

decisions {Sttphen't ari 3' See also li C W N 266 Acts are 

not parts of the same transaction, unless they were done subsianlially at 
the same time although tl^cy are similar in other respects (/? BtraSeje 
4 C & P 386) A iransa^ciion may be a coniinuous one extending over 
a length of time (^awro;i \ Hat^h, 9 Moore, 217) Acis declarations, and 
circumstances which consiilule, or accompany and explain the fact or tratisrctfou 
in issue, are admissible, for or against cither parly, as forming parts of ^ 
tae {Phtp Lv 46) A ‘iransaciton" consists boih of the physical ac*s and the woras 


L ; 18-t 

Verbal Aot or Verbal parts of an Act— There are other declarations 
which are admitted as original evidence, being distinguished from hearsay by their 
connection with ihe principal fact under mvcsiigation The affairs of men consist 
of u complication of circumstances so iniimaic' - ' ’ 

able from eich other Each owes its bmh to 
intimately interwoven as to be hardly separab 

butl\ to some pieceding circumstances, and, m Its imn, u>.i.oiiu, ini, piouiu, parents 
of Olliers, and etch during its existence has its inseparable attributes, and its 
h ndered facts, matc'ially affecting us character, and essential to be known in order 
to a right understamng of its nature These surrounding circumstances, consutu 
ting parts of the may always be shown to the Court, along with the prin- 
cipal fact, and ihcir ad , _ j — ^ i 

(ation lo that Act and in 
mely difficult ifnotitnpo 
mote paniculnr descnpi 
the circumbtmees and 
miin fact under consider 

traic its character Grtiutij 5, loo uetiara ions in Order to . r .k» 

re gest le ‘mus t ave been made ai the nme of the act done 

IQ cbanctenie and have been well calcludietl lo unfoJd ^ supposed 

facts they were intended to exjrlam and so 10 hari7ionr»(. quality of the 

constitute one transaction Per Hosumer C I m obvously to 

,,, , , 3 Conn 250 

depends upon ,!.e inleM™n'o7 dlfp„m,oS’ flS'leSch ^he’*”'' 

expression' object of enquiry, the 

intent and dicating his present 

Nfifer /o Pi . i irrelevani' Evant 

nature of .1 ,1,1 4 lu is i uirt oitneacr shows the 

tenancy 15 a continuance of aris ,n a ceriAin * “ its characicr and effect , 

during the tenancy by a man that be w a another and dedaraiions 

put as a part of ,es gestae " HanJim v Tr-a/H 

rations *“A statement m nntpr a ■ ■ • r 

the transaction or res rest,, must s^ri^L* ^ admissible ,n evidence as part of 

« fSte'"irc?e'c"c'?,i‘''DnM„'rv' 

actioii A sta dc by a third party may be relevant as part of the trans- 
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action, if he be actually present at the time (R v Fo'vkes Stephen 4) “There 
IS a principle in the law of evidence which is known as m , that is, the de 
ctarations of an individual made at the moment of a particular occurrence when 
the circumstances are such that we may assume that his mind is controlled by the 
event, may be received m evidence because they are supposed o be expressions 
involuntarily forced out of lum by the particular event and thus have an element 
of truthfulness they might oihernise not have . But you are not to give any more 
weight to a declaration thus made, or any weight at all unless you are saiisfied that 
It was made at a time when it was forced out as the utterance of a truth forced out 
against his w ill or without his will, and at a period of time so closely connected with 
. 1 » , , ,1. n 3eter- 

• / m 


vill of 


ained 


dormant so far as any deliberations in concocting matter for speech or selecting 
words IS concerned Morever his speech, besides being m the present time of the 
transaction, must be in the presence of it in respect tj space He must be on or 
near the scene of action or of some material part of the action His declarations 
must be the utter ' * ’ - t 


dual Only an oatl 
may be sufficient 
this or that particul 

of an individual p ‘ 

IS for the time being suppressed and silenced, so that he utters the voice of hu- 
manity rather than of himself, what he says is regarded by the law as m some decree 
trustworthy Ptr BUchtU\ C / in Traveller's In'! Co v Shepptr'i, 85 Ga 
75*1 776 ‘While It IS said that t 1 e dechraiion must be contemporaneous wiih ihe 
mam fact, no rule can be formulated by winch io determine bow near, m point of 
time they must be No two cases are exactly al ke and the determination of 
this question is separable from the circumstances of ihe case at bar The tratis- 
action in question may be such that the res gestae would extend over a day or a 
week or a month *’ Per S/tePj' in /aek v tl R P Lift Assoeialton 1 1 3 Fe 1 , 
49 See 10 C 30a , 1 1 C W N 365 , 9 B H C 358 As regards statement made 
to police, vide 30 fnd Cas 487 so Cr L J 3iiet7A L J 760 In a case of 
rape, the statement of the woman 1$ admissible if made just after the occurrence 
43 Ind Cas 443-19 Cr L J, 13$ , see also 4 Lah L J 491 


7. Facts which are the occasion, cause or e/Tect, immediate or otherwise, 
_ t t. of relevant facts, or facts in issue, or which 

constitute the state of things under which they 
happened, or which afforded an opportunity for 
' their occunence or transaction, are relevant 


N llluslralions 

(a) The question is, whether A robbed B 

The facts that, shortly before the robberj, B went to a fair with money in his 
possession, and that he showed it or itientioned the fact that he had it, to third 
persons are relevanf 

(A) The question is whether A murdered B 

Marks on the ground produced by a struggle at or near the place where the murder 
was committed, are relevant facts 

(tf) The question is whether A poisoned B 

The state of B’s health before the symptoms ascribed to poison and habits 
of B, known to A, which aflordcd an opportunity for the administration of poison, 
are relevant facts 

Scope — ^This section admits a very large dass of connected facts in addition 
to those admitted b> the last section Here it should again be observed that the 
weight to he attached 10 such lacts when admitted must, of necessit), vary An effect 
may be conclusive proof of the primary act having been done, e e ibe birth of a 

*«.. ’1'., r.. V. 

■ ■ .... ijjo sanie 

■ • J ry fact ts 

. . , . . , ■ niay of en 

■ * •-si to *Trota 


C. C. H. Vol. I— i9o 



THE INDIAN BVIDENCE ACT 


part of a transaction" within the meaning of section 6 This section meets this 
-- • > ... -rr-. t„_ tfqeU It provides 

, forming part 
) are relevant 
. lectioa are (t) 

as being the occasion or cause of a fact ; (2) as being its etiect ; (3). 
'Opportunity forSts occurrence , (4). as constituting the stale of things under wnicn 
It happened They are in truth different aspects of causation {Cun Bv f)x) 

Principle —‘‘The competency of collateral fact to be used as the basis of 

* * the conclusiveness of the inferences, 

It IS enough if these may tend, eve 
or to assist though remotely, 

‘olmes V Goldsmith, 147^ ® ^ 

Oocaeion, Cause and effect — These are different aspects of 4]! 

they are pans of the same transaction, they are admissible under s 6 , and also u 
the section Now the question is what (acts not part of the same transaction 
admissible in evidence Such facts are either similar or dissimilar When the ta 
are dissimilar they are clearly inadmissible Facts of this class, though often 
destitute of moral weight, are lejecied as leg 
since they tend to embarrass the enquiry with 

cks wiihout .,1,..,.,,. u. 

freqoemly suppo.cd w 

lhrs“da'lOT’ “he pnnc'P'' of''" "’f'?' '■PP“" 
md«d.ofa,laI,og,>h=r«s a of Sl’ieAy 

will show that most of the transactions here is mssiin has ifa 0^^0100! 

while others that are irrelevlnt are m mlir Mrts _ Tlie ds principal 

Utility m the dotnaia of substantive law Krhtp 

logical connection between the fact offered as 

proof of the former tends to make the Utter rr 

XQOny proposed is relevant if not too remote ( 

lity of a s milar fact as direct proof of the fact in issue depends, not on personal, but 


logical privity , and is mainly a question of degree, or of our knowledge and under- 
standing of the causes of events, as to which in many cases, the progress of science 


standing of the causes of events, as to which in many cases, the progress of science 
may change the law In proportion as the clement of personality, the interjection 
of the free will of the human being diminishes, we become more ceriam of {be 
effects of a causative force and m re ready to admit such evidence {pjup Ev 126) 
On this principle this section lays down that those Ucts which are the occasion, cause 
and effect of relevant facts or facts m issue are admissible in evidence 


"t , for no circumstances 
f had an opportunity of 
ce of a defence founded 
lUg hastily from oppor 
Without an opportunity, 
etween opportunity and 
rf from Stirkie m which 

m Ibe house bnl the deceased and the pmonet ard the 

closed and secure as usual The uns'mer ® windows were 

on the pmsumpt.on that no one eJs? eouW hs.e Tad TeJSs ra ih*?""”' » 

ahetwards appeared by ihe confession ofoneof the 1" a i 

gamed admiitince inio the house which was sTO«ed '“' ' ' I ho 
means of board across the street from an uddL w” a™ , narrow street by 

iraamgeT>:" *:« ■« »>"d> ’^?he ""ecT'sed' T,vT“an'd''°S 

them saving no traces behind 

whose c position of the parfes 

“ conduct. So, evidence 

, rtam act was done Circum- 

, . , f direct evidence, but also in 

L R 236 

lustrations ^ ^ „ 

or opportunity i (h) 

State of things under 
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Motive, preparation and pre 
vious or subsequent conduct 


8 Any fact is relevant which shows or 
constitutes a motive or preparation for any fact in 
issue or relevant fact 


The conduct of any party or of any agent to any party, to any suit or 
proceeding, in reference to such suit or proceeding or in reference to any fact 
in issue therein or relevant thereto, and the conduct of any person an offence 
against whom is the subject of any proceeding is relevant, if such conduct 
inSuences or is influenced by any fact in issue or relevant fact, and whether it 
was previous or subsequent thereto 

Explanation r — The word “conduct ' in this section does not include 
statements unless those statements accompany and explain acts other than 
statements , but this eyplanation is not to affect the relevancy of statements 
under any other section of this Act 

Exphnation 2 —When the conduct of any person is relevant, any statement 
made to him or in hu presence and hearing, which affects such conduct, 
IS relevant. 


llluttraltons 

(«) A IS tried for the rnurder of B 

The facts that A murdered C that B knew that A hid murdered C, and that B 
had ined to extort money from A by threaten i^, to mal e bis knowledife public 
are relevant 

(^) A sues B upon a bond for the payment of money B clc i es the making of 
the bond 

The fact that, at the time when the bond was alleged to be made B required 
meney for a particular purpose, is relevant 

(e) A IS tried for the murder ofB by poison 

The fact that, before the death of B, A procured poison similar to ihat which 
was administered to B is relevant . 

(//) The question is whether a certain document is (he will of A The facts that 
not long before the date of the alleged will A made inquiry into matters to which 
—Hie, that he consulted vakils m reference to 
drafts of other wills to be prepared, of which he 


The facts that either before or at the time of, or after ihe alleged crime, A 
provided evidence, which would tend to give to the facts of the case an appearance 
favourable to himself, or that he destroyed or concealed evidence or prevented the 
presence or procured the absence of persons who mieht have been witnesses or 
suborned persons to give false evidence respecting it are relevant 
(/) The question, is whether A robbed B 

The facts that, after B was robbed, C said m A'sjiresence — the jiolice are 
coming to look for the man who robbed B,’* and that immediately afterwards A ran 


I to C in A's pre- 
0000 rupees,” and 


The fact (bat A absconded after receiving a letter warning him that inquiry 
was being made for the criminal, and the contents of the letter are relevant 

(i) A is accused of a crime 

The facts that, after the commission of the alleged crime, he absconded, or was 
in possession of property or the proceeds of property acquired b) the crime, or 
attempted to conceal things which were or might have been used m commuting it, 
are relevant 

(/) The question is whether A was ravished 

The facts tint, shortlj aficr the alleged rape she nude a complaint relating to 
the crime the circumstances under which, and the terms in which the conplant 
was made are relevant 
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Cas 38 ; 91 P R 1866 Cr , 7 W R 60 , 15 W R 46 , 5 W R 28 , 1 \V R 19 
In the proof of certain crimes, where motive is an important element evidence of 
motive will involve the placing before ihc jury of a plan or scheme earned out or 
attempted by the accused, which may include the commission of other crimes 
Mckehey's Evtdtnce^ 190 In Com \ Robinson (1888) 146 Mass 571=16 N E 
4 S 2 , X was tried for murder of M Evidence was offered of a si-heme by X to kill 
Y, then to induce M to mike X beneficiary under 1 policy under which Y had been 
beneficiary, and then to kill M Is the evidence admissible ’ Alien f observed ‘In 
such cases there is a distinct and significant probative effect resuinng from the conti 
nuance of the same plan or scheme and from the doing of other acts m pursuance 
thereof It IS somewhat of the nature of threats or declarations of intention, but 
more specially of the preparations for the commission of the crime which is subject 
of the indictments ■ Motive for a crime while it is always a satisfactory circums 
tance of corroboration when there is convincing evidence to prove the guilt of an 
accused person, can never supply the want of reliable evidence direct or circums 
tantialof the commission of the crime with which he is charged 94 Ind as 90 = 
A I R 1926 Lah 88 It is not competent to the prosecution to adduceC evidence 

’ ts other than those 
conclusion that the 

■ to have committed 

mere fact ihat the 
les does not render 

It inadmissible if It be relevant to an issue 97 Ind Cas 1041 = 27 Cr L J 1217 = 
AIR 1917 Sind 28 , Maktnv Attorney General, ^ C 57 

Preparation— Previous attempts to comm t an offence are closely allied to 
preparations for the comraisston of it, and only d ffers m being cained one step 
furtner and nearer to the criminal act of which however, like the former they fall 
short {Bext Evidence 404) 


Conduct— Vide 17 Cr L J 402 , 22 C 406 24 W R >76 7 A 385 82 

Ind Cas 142 , 52 Ind Cas 601=21 Bom L R 724 54 Ind CaS 775 

Bxpl (2)— Vide 12 Ind Cas 87«t2 Cr L J 479 . 7 A 385 , Re^ v Mallony, 
J5 Cot 456 , 52 Ind Cas 6ots*3oCr L J 681=21 Bom L K 724 • ^944 Xig 32 


9 Facts necessary to explain or introduce a fact in issue or relevant 
w . fact, or which support or rebut an inference 

.nmduce .dlmav' otr”' fil"’ 

which establish ihe identity of any thing or 

person whose identity is relevant, or fix the time or place at which any fact 
in issue cr relevant fact happened, or which show the relation of parties by 
whom any such fact was transacted, are relevant in so far as they are 
necessary for that purpose. 


Illustrations 


(fl) The question 1$, whether a given document is the will of A 

The stale of A's property and of his fam ly at the dale of the alleged will may be 
relevant facts 

{b) A sues B for a libel imputing disgraceful conduct to A , B affirms that the 
matter alleged to be libellous is ttue 

The position and relations of the parties at ihe time when the libel was published 

a matter upconnected with 
■ there was a dispute may bn 

(c) A is accused of a crime 

The fact that, soon after the commission of the crime, A absconded from his 
house, IS relevant Under section 8, as conduct subsequent to and affected by facts in 
issue 

The fact that at the time when be left home he had sudden and urgent business 
at the place to which he went, is relevant as tending to expbm the fact that he left 
home suddenly 

The details of the business on which be left are not relevant, except is so far as 
they are necessary to show that the business was sudden and urgent 

r 
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The fact tint, without making ft complaint, she said that she had been tavished 
IS not relevant as conduct under this section though « may he relevant— 
as a dying declaration under section yt, clause (i) or 
as rorroboraiive evidence under section isy 

(i) The question is, whether A was robbed 

The hct that, soon after the alleged robbery, he made a complaint 
olfence, the circumstances under wbichi and the terras in which the complaint 
made are relevant 

The fact that he said he bad bean robbed without making any complaint is 
not relevant, as conduct under this section though it may be relevmt — 
as a dyng declaration under section 3*, clause (l), or 
as a corroborative evidence under section 157 
Scopa — This section further illustrates the principle laid do^nm the 
a rntwirrat facts nie admissible when they t 

es the admission o» 
le claim of evidence 

" VA ,]A«>rA or imeiUion 01 tiic jwn/ . the act 

0 prove misconduct of the party in r sp , ^ 

to suppress or to fabricate ^ accused 

vam to prove the demeanour of fasten 

offence, or 
•never any 

J 

« said to have 
plaint soon after 
e deemed to be 
10 he ntelevant 
»ane to the issue, 
18 likely to have 

Motive, Preparation nnd Condnot Evidence is admissible not only of 
the facts m issue, but also of oiher facts which render the facts tn issue 
probable or improbable by reason of their connection with or reliuon to 
them Facts so connected with the facts m issue are -^aid to be ‘relevant 
facts, i^d they constitute what is V-nown as “ciccurn»taniia] evidence” Thus 
act, or coasiiiute preparation for it or 
re relevant to the question whether such 

« ^ ^ in that case observed 

creai iroponance lo see whether there 
itier there was not, or whether 
imiifed so strong as not to he 
It there be any motive which 
adequacy of that motive is of 
umual Courts that atrocious crimes 
motives , 


fWs which supply a cnouve for 1 


passing difficulties 


, ••*'*^•*0 , not merely from malice 

small pecuniary advantage, or to drive off for a ume 

this seciioa ^4C fepon against the accused is admissible under 


-1*253 

Motive — A 
that which IS 1 
produces that « 
truth or falsity . 

must not be confounrJed ..r.,1, ' * quesiion 62 Ind Cas C45 Imention 

the man bel.cverhe -hows the nature of the act which 

SI be tmenrts Motive « the reason which mduecs Mm to do the 

Awr^r^.f'tfttr cfi,* n( a‘^ and does Motive is sometimes very imponam as 
i rrl'.SK '* » •Mtcn»l element m the offence charged 

W/ftwWJCr irn<)Ir‘P. 4 , 6 „al„<oP R t».SCr-M8 F L R 1905 . 7 Ind 


an to do a particular act It is 
act and whether the belief tvhich 
iotite remains the same and the 
62 Ind Cas C45 Imention 
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Cas 3$ , 91 P R 1866 Cr , 7 W R 60 , IS W R 46 , S W R 28 , i \V R 19 
In the pre^of certain crimes, where motive is an important element evidence of 
motive will invoke the placing before ihejury of a phn or scheme carried out or 
attempted b> the accused, which may include the commission of other crimes 
, r ^ r ~ r caav r-,.- N E 

* ' ’ to kill 

■ * d been 

. •• d ‘In 

■ conti 

nuance of the same pUn or scheme and from the doing of other acts in pursuance 
thereof It IS somewhat of the nature of threats, or declarations of intention but 
more specially of the preparations for the commission of the crime which is subject 
of the indictments ■ Motive for a crime while it is always a satisfactory circums 
tance of corroboration when there IS convincing evidence to prove the guilt of an 
accused person, can never supply ihe want of reliable evidence direct or circums 
tantial of the commission of the crime with which he IS charged 94 Ind as 90 = 
A I R 19-’6 Lah 88 It is not competent to the prosecution to adduceC evidence 
tending to show that the accused has been guilty of criminal acts other than those 
covered by (he indictment, for the purpose of leading (0 the conclusion that the 
accused is a person likely from h s criminal conduct or character to have commuted 
the offence for which he is being tried, on the other hand, the mere fact that the 
evidence adduced tends to show the commission of other crimes does not render 
11 inadmissible if It be relevant (0 an issue 97 Ind Cas 1041^27 Cr L J I3i7« 
AIR 1927 Sind 28 , \faktnv /JUortiey Ceneraf,{\i9*) A C 57 

Preparation —Previous attempts to commit an offence are closely allied to 
preparations for the commisston of it, and only d ffers m being catried one step 
further and nearer t9 the criminal act of which however, like the former, they fall 
shoTHBetf EvifUiiee 404) 

Conduct —Vide ty Cr L ; 403 , 22 C 406 , 24 W, R 176 , 7 A 385 , 82 
Ind Cas 142 , 52 Ind Cas dot <*21 Bom L R 724 , $4 Ind Cas 775 

Expl (2)— Vide 13 Ind Cas 87** 12 Cr L J 479 , 7 A 38s » v Mallony, 
15 Cox 4$6 , 52 Ind Cas 601^20 Cr L J 68te>2i Bom L R 724 , 1924 Nag 22 


9 Facts necessary to explain or introduce a fact in issue or relevant 
_ , . . 1 fact, or which support or rebut an inference 

.„lX°rr'S ,os|es.edb,afac..„musorr=le,.„l fact, at 

introduce relevant fact establish the identity of any thing or 

person whose identity is relevant, or fix the time or place at which any fact 
in issue cr relevant fact happened, or which show the relation of parties by 
whom any such fact was transacted, are relevant in so far as they are 
necessary for that purpose 


Illuttraifons 


(a) The question 1$, whether a given document is the will of A 
The state of A’s property and of his faro ly at (he date of the alleged will may be 
relevant facts 

(i) A sues B for a hbel imputing disgraceful conduct to A , B affirms that ihe 
matter alleged to be libellous is true 

The position and relations of the parties at the tune when the libel was published 
may be relevant facts as introductory to the facts in issue 

The particulars of a dispute between A and B about a matter urconnectcd with 
the alleged libel are irrelevant, though the fact that there was a dispute may be 
lelevant if it afi'ected the relations between A and B 
(r) A IS accused of a crime 

The fact that, soon after the commission of the crime, A absconded from his 
house, IS relevant under Section 8, as conduct subsequent to and affected by has in 
issue 

The fact that at the time when be left home he had sudden and urgent business 
at the place to which he went 1$ relevant as tending to explain the fact that he left 
home suddenly 

The details of the business on which he left are not relevant except in so far as 
they are necessary to show that the business was sudden and urgent 
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The fact that, without making a complaint, she said that she had been ravish 
IS not relevant as couduct under this section though it may be relevant 
as a dying declaration under section 32, clause (i) or 
as corroborative evidence under section 157 

(/&) The question is, whether A was robbed 

The fact that, soon after the alleged robbery, lie made a complaint ^^25 

olfence, the circumstances under which, and the terms m which the compiai 
made are relevant 

The fact that be said he had been robbed without making complaint 
not relevant, as conduct under this section though it may be relevant 
as a dy ng declaration under section 32, clause (1), or 
as a corroborative evidence under section 157 

Scope — This sectiot ^ faU 

section Under certain of 

within the definition of tl ® ^n? pvideBce 

these facts So familiar is the practice of proving, parts of the claim 1 ® ^ 

the preparation mot ve desire or intention of the party to do the act n q 
On the same principle it is relevant to prove misconduct of the party 1 P 
v bricate testimuu) 

neanour of a party accused 
oods his attempt to fasten 
him widx the offence, « 
ondiict So 

dU 111 ly Oe jiroved, statements accom^mying and eapla ning in criminal 

aVwie^'made a complaint soon after 
iturally complain, are deemed to be 
seem to be deemed to be nrelevant 
When a person s conduct is in issue or is or >s deemed to be the issue, 

8 tatemen ?8 made in his presence and hearing by which his conduct is likely to have 

been eftecied are deemed to be relevant {Durr /ones b, g 138) 

Motive, Preparation and Conduct E/idence is admissible not only of 
the facts m issue, but also of other facts which render the fads in issue 
probable or improbable by reason of their connection with or relation to 
them Facts so connected with the facts 10 issue are «aid to be ‘relevant 
f-vcw,' and they cotiatiniie wbai is known as ‘*cwcutn»tamial evidence” Thus 
facts which supply a motive for an act or constitute preparation for it or 
conduct apparently influenced by the act are relevant to the nuesUOn whetheT such 

d,„s=d™,..., .s s 'S “r=.Sr.h'h 

ibcT there ivaS not, nr whether 
nmuted so strong as not to be 
* be nny motive which 

of that motive is of 
that atrocious crimes 


,.uii uv, a»s giii-u, 

little importance 
of this sort have t 
or revenge, but t 
passing difficulties' 


, , jt merely from malice 

pttuniary advantage, or to drive off for a time 


this sccMon^^^^c' L* "port against the accused is admissible under 

that^whmh^is ® ® particular act It is 

nroduces that state of which moves him to act and whether the belief which 

S «tnains the same and the 

6* Ind ^45 Intention 

.K^man helieve. hr '"“intion -how, the mturc of the act which 

«vr.k !!! ! ^lottvc I* the reason which induces him to do the 

act yhich he intends lo do and docs Motive is sometimes very important as 
ctndencinga state of mind which is a material element in the offence charged 
(tVapt^e Cr ^ 9 ei ] See nho ao P U 1903 Cro 148 P L 190S * 7 
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Cas 38 , 91 p R 1866 Cr , 7 W R 60 , 15 W R 46 , S W R 28 , 1 W R 19 
In the proof of ccnam crimes, where motive is an important element evidence of 
motive will involve the placing before the jury of a plan or scheme carried out or 
attempted by the accused, which may include the commission of other crimes 
Mckel ey's EviUnce^ 190 In Com v Robtnson (1888) 146 Mass 571 = 16 N E 
4.. -v. . j i- , r j . «• . j v to kill 

■ ■* d been 

“ ■ ■ ‘ d In 

conti 

suance 

thereof Itissomewhat of the nature of threats or declarations of intention, but 
more specials of the preparations for the commission of the crime which is subject 
of the indictments " Motive for a crime while it is always a satisfactory circums 
tance of corroboration when there IS convincing evidence to prove the guilt of an 

accused person, can never supply the want of reliable evidence direct or circums 
tantialof the commission of the crime with which he is charged 94 Ind as 90 = 
A I R 19:6 Lah 88 It is not competent to the prosecution to adduceC evidence 
tending to show that the accused has been guilty of criminal acts other than those 
covered by the indictment, for the purpose of l“iding to the conclusion that the 
accused is a person likely from h s criminal conduct or character to have committed 
the offence for which he is being tried, on the other hand, the mere fact that the 
evidence adduced tends to show the commission of other crines does not render 
u inadmissible if It be relevant to an issue 97 Ind Cas 1041 = 27 Cr L J 1217 = 
AIR 1917 Sind 28 , Alaktnv Attorney General,{xt<n) K C 57 

Preparation— Previous attempts to comm t an offence are closely allied to 
preparations for the commission of it and only d flers m bein^ carried one step 
furtner and nearer to the criminal act of which however, like the former they fall 
short {Bett Evidence 404) 

Conduct— Vide 17 Cr L J 40J , 22 C 406 24 W R 176 , 7 A 385 82 

Ind Cas 142 , 53 Ind Cas 601 •-31 Dom L R 734 . 54 Ind Cat 775 

Bxpl (2)— Vide 13 Ind Cas 87“ 12 Cr L J 479 * 7 A 385 , Re^ v Mallony, 
15 Cox 456 , 53 Ind Cas 601 = 20 Cr L J 681=2 1 Com L R 724 > >924 Mag 22 


9 Pacts necessary to explain or introduce a fact in issue or relevant 
_ , , , fact, or which support or rebut an inference 

suggcstcd by a fact in issue or relevant fact, or 

.ntroduceielevantfact 

person whose identity IS relevant, or Ax the time or place at which any fact 
in issue cr relevant fact happened, or which show the relation of parties by 
whom any such fact was transacted, are relevant in so far as they are 
necessary for that purpose. 


Illustrations 


(o) The question is, whether a given document is the will of A 
The state of A's property and of bis fam ly at the date of the alleged viill may be 
relevant facts 

(3) A sues B for a libel imputing disgraceful conduct to A , B affirms that the 
matter alleged to be libellous is true 

The position and relations of the parties at the tune v^hen the hbel was published 
may be relevant facts as introductory to the facts in issue 

The particulars of a dispute between A and B about a matter unconnected with 
the alleged libel are irrelevant, though the fact that there was a dispute may ^ 
lelevant if it affected the relations between A and B 
(f) A IS accused of a crime 

The fact that, soon after the commission of ihe crime, A absconded from his 
house, IS relevant under section 8, as conduct subsequent to and affected by facts lo 
issue 

The fact that at the time when he left home he had sudden and urgent business 
at the place to which he went, IS retevaQt.as tending to explain the fact that he left 
home suddenly 

The details of the business on which he left are not relevant, except in so lar as 

they are necessary to show that the business was sudden and urgent 
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(rf) A sues B for inducing C to break a contract of service made by bjm with A 

C, on leaMng A’s service says to A — "I am leaving you because B has made me a 

better offer ’ This statement is a relevant fact as explanatory of C’s conduct, which 
IS relevant as a fact in issue 


\e) A, accusea ot tnett, is seen lo give me stoicu piopcny lu u. -- - , 

give it lo A’s wife B, says as he delivers it — '“A says you are lo hide this 
statement is relevant as explanatory of a fact which is part of the transaction 
(/) A IS tried for a not and is proved to have marched at the head ol a 
The cries of the mob are relevant as explanatory of the natnre of the transac ion 
Principle — It would be practically impossible in the conduct of an 
plunge direct m medifs ret^ and Judge and jury alike seek for some 
evidence, just as one hearing only the mam incident of a story desires „,njjj.gg 
circumstances leading up to it and ihe results that flow from it Those 
in relation to an action or sun may not /erse be relevant, but nj|,ctionto 

the main issue to be put before the tribunal ihcy are treated as the id n.p«mble 
mam matters or by way of inducement to it They take the place of t , " , 

to a statute, which while it has no power m itself, combined with , 

clauses becomes the statute The variety of these introductory or prelim y P 

as great in number as the variety of the causes of action, prevents any attempt 

classification, but tbe rule as to thctr relevancy is “non of relevant fact 

these ftets the prdiramary nol ml'erenlly 

Wits held entirely proper^ ft « ”l>ich will explain illustrate 

Indeed it «s now an every day occurrence for 
vwv— evidence which if considered abstractly 
1 amount to nothing, but taken in connection 
‘ ’’ustrate them either by way 
he force of that given by 
ther reason for depreciation 
‘d in a conversation, the 
ny showing the conduct of 


S tllUll WUILlt 

red to Burr 

Explanation of facts —If after the commission of a crime a person, whose 
name is meniioned as a pvrucipaxor in the crime, abi'^nds, his conduct shows that 
ic 15 indeed concerned m ihe crime Therefore anything which tends to explain his 
londuct and fiirnishc* a motive other than a guilty conscience is relevant Under this 
section Gnngaramv lMperxlor, 6 t \nA Cas Bom L R 1274 Oral evidence 

IS admissible to prove ibit ihe recital of consideration in a document is innocent 

4 Mys L J 104 A reciul in a sale deed between strangers to the suit comonsin-r 

properly not m suit 10 the effect ihai n i> bounded by the suit prouertv belonffine 

Identity — It remains to observe on identnv 
r ^ lucmitv the section, that some times 

1 ■ so either as serving to 

, sion as connected with the 

arson, evidence has been 

lime of ilit (ire „as kfi.rwaids d'l!rarered“mthe‘‘'„” 

10 When there is rensenable pound lo believe thot two or more pet- 
Things Slid or done by cons conspired together to commit an off- 

piraior tn reference to common or an actionable wrong, anything said, done 

design or written by any one of such persons in 

...Vv.n .... . reference to thext common xnXenxxon, after the 

time when such intention was first entertained by any one of them, is a relevant 
fact as against each of the persons believed to be so conspiring, as well for the 

purpose of proving the existence of the conspiracy as for the purpose of show- 
ing that any such person was a praly to a. 
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Hlustr^hon 

Reasonable ground exists for believing that Ahas joined in a conspiracy to 
wage war against the Queen 

The facts that B procured arms in Europe for the purpose of the conspiracj, 
C collected mone> in Calcutta for a like object, D persuaded persons to join the 
conspiracy in Bombay E published wntings advocating the object in view at Agra, 
and F transmitted from Delhi to G at Cabulthe money which Chad collected at 
Calcutta, and the contents of a letter written bj H giving an account of the cons 
piracy, are each relevant both to prove the existence of the conspiracy and to 
prove A*s comphcitj in it although he may have been ignorant of all of them 
and although the persons by whom they were done were strangers to him, and 
although they maj have taken place before he joined the conspiracy or after be 
left It 


Principle — A rule is well established that in cases where conspiracy is char 
ged the admission of one of ihc accused may become, by reason of the other proof 
in the case, admissible against the other By themselves, and without oilier proof, 
they are nc ' ' 

ments as 10 
against the 
fact of the 
the fact of il , 

procure a conviction it is necessary that proof shall reach to both ficis Suppose now, 
that the onl> proof of the former fact consisted of siatemenis in respect to it made by 
one of the parties It is clear that since boih are shown to have been interested to 
geiher, and to have set nut to commit ihe act the staiemenis made bv one as to 
what was done «hould be rece ved against ihe other It must be borne in mind 
however, that the fact of the consp racy is to be proved b> evideice entirely outside 
the admission It s probable that m all cases of conspiracy where admissions 
are received ih»ir recepiion could be explained o i the ground that they arc a part 
of the res geitae—itacKehey s Law of Evidence p 144 


Scope— The operation of this section is strictly conditional upon there being 
a reasonable ground to believe that two rr more persons have cnn»pired to com 
mit an offence 37 C 467*4 CWN 1114 This section i> intended to make evidence 
communications between different conspirators while the conspiracy is going on, 
with reference to the carrying out of the conspiracy 38 C 169-15 C W N 25 , ?8 
C 797 A conspiracy wiihin the terms of this section contemplates something more 
than the joint act of two or more persons 10 commit an offence 4 C W N 52S 
This section says that reasonable ground for belief m the existence of a cons 
piracy should be shown before evidence is given of the acts of persons who but for 
such conspiracy would be strangers to on? another The existence or fact of a 
conspiracy must be proved before evidence can be given of the fads of any 
person not done in the presence of the prisoner $0 0 "JS! SeeaUoii P W R 
1915 What has to be established under this section to make documents found in the 
possession of one of several persons accused of conspiracy admissiHe against other 
a'^citsed is that there is reasonable ground to believe in the exi>ten''e of a cons 
piracy amongst such persons It is not necessary for tins purpose to establish by in 
dependent evidence that they wer<» conspirators 16 C W N 1105 30 C 9S3 See 

also 35 B 230 , 9 B L R App 36 7 B k R 63 46 C 700 . 25 Bom L R '•4S , 

46C 215 = 23 C W N 193-46 Ind Cas 152 , 42 C 9 S 7=«9 C W N 676=21 
C L J 33 ' 

But the statement of an accused after arrest is not adm ssible under the section. 
<6 C 700 This section is wider than the English law on the subject which re- 
ouircs that acts and declarations of other 'consp rators must be in furtherance of the 
common purpase Nor a conspirator who has s vered his connect on with the cons- 
piracy is liable for the acts or declarations of the conspirato's after such seve 
ranee [fhtpson yy ) 


Actionnble xrronff— The acts and decbntmns of co tresrsssers m civil 
actions and indeed of all persons combined for a common object whether civd ©r 
criminal are governed b> the same mle The acts and dechrat oas of joint tort 
feasors are not however recipri^Uy admissible unless combin-ations for n common 
object be proved [PAipsoii.c* ) In civil aciiouS the dcclarauons of co-trespasser. 
are subject to the same rule If they are mere narratives, they are evidence on 


! 
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against the makers , if they form part of the res gestae they are evidence against 
all This section applies to an actionable wrong as well as a criminal offence 
{Norto » 123) 

When facts not otherwise H Facts not otherwise relevant are 
relevant become relevant relevant— 

fi) jf any are inconsistent vriih any fact in issue or relevant fact , 

^2) jf by themselves or in connection with other facts they make the 

ence or non existence of any fact in issue or relevant fact highly 
probable or improbable 

lUustrattont 

(a^ The question is whether A commuted a crime at Calcutta, on a certain day 
The fact that on that day, A tvas at Lahore is relevant 
The fact that, near the time when the crime was committed, A was at a 
from the place where It was committed whch would render it highly improoa t 
though not impossible that he commuted it is relevant 
(j) The question is whether A commuted a crime 

The circumstances are such that the crime must have been commitied either by 1 
B.C orD Every fact which shows that the crime could have he«n fommittefl oy 
no one else and that it was not commit ed by either B C or l>, is r e 

1 - „ ^vhicl 

er the 


admitted an^ 

wh,* can by a cham o( '“'-"“'r.’nTsr “iS'ay io«,bb;"h"a 
With another so as to have a bearing upon a poin m issue may possib y be held 
to be relevant wuhm us meaning But the connecuons are so 

infinitely various and so far reaching, that thus to widest 

admissible sense would be to complicate every 
incs limited only by ihe patience and the means c 
of the law of ev dence is to restrict the mves 
bounds prescribed by general convenience, anc 
trustraied by the admission on all occssions, 

having some remote and conjectural probative force, the precise amount of which 
mii,ht Itself be ascertainable ■’ ^ 

teral issues, growing in cndle 
an extensive meaning was 


declared to be a relevant lact under some r unl^s it is 

Introduction P 161 ) In order that * 

under this section the requirements of t 
itself be established by reasonably c< 


made by a person who is not cilled or 
admitted unless it comes within the 
citamplcss 32 and 33 9A L J 351 


HigliV probaWo 
between the facts 
mediate as to re 
Cm(>ress V, M / 

^7-13 M L. J a . 


dispute 
■ ' must be 
■ must be 

„ ‘ ® rtct Jf that lact IS a statement 

cannot be called, the statement cannot be 
purview of subsequent sections of the Act for 
sec also 9 Bom L R 1047 


the connection 
d must be so 
’’erlhtterj in 
18 Ind C-is 
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Oases— 6 Bom L R 983 5 M 252 ,3 Bom L R 465 , it C L R 528 , 14 
C L J 467,3 c \V N 91 = 35 C 310 9 C W N 403.20 IncI Cas 292, 33 C 
'V N 933 , 28 C W N 1093 i9'5 Pit 68 , 37 M 238 , 43 Ind Cas 439 , 39 A 
273;A I R 1926 (Cal) ti 5 , 97 Ind Cis 694=9 N L J 215, A I R (1926) Cal 
479 Ind Cas 688 AIR (19 6) Cal 415 
Horoscope— 48 Ind C^s 400 


In suits for damages facts 
tending 10 enable Court to de 
tcrmine amount are relevant 


1? In suits m which damages are claimed, 
any fact which will enable the Court to determine 
the amount of damages, which ought to be award 
ed, IS relevant 


Notes — Damages unless expressly irimittcd ire deemed to be fact in issue 
Evidence tending to increase or d mmish tlie damage of course admissible though 
not expressly involved in die issue Thus m an action for breach of promise of 
marriage, plaintiff may give evidence of ihf defendant's fortune for it obviously 
tends to prove the l'‘ss sustained by ihe plaint IT b it nfic m an action for adultery , 
James v Bithn^fon 6 C and P 589 nor for seduction , v Taylor h R 

9 Q B 79 , nor for malicious prosecution , for it 1$ nothing to the purpose that 
damages are taken from a deep pocket' Short v 5/(jry, Wint^n Sm As 1835 per 
Alderson B — Roscoe's N S 86 Where the quest on is as to the amount of 
compensation for defamation of character it is plausible argument for them the defend 
ant should be allowed to show how little the ptainiiffhad to lose Scott v Sampson 
8 Q B D 491 , Foot 'I Tray i Jo* ns 46 

D&tQagea aa eubjeot of optnion exadenc©— In onlmary cases the Court is 
to determine the amount of damages Lincoln v Rxilrotd Co 23 Wand (N 
Y) 425 But there are questions of damages dependent by seme rule of 
law, upon subsidiary question of value of property and upon these latter 
questions persons specially qualified are often called upon for opinions so that 
opinions of experts as to values may furnish the basis upon which the jury 
arrives at a measure of damages Mckelvey s Evidence p 347 In Miller v 
Smith ti2 Mass 470, (7ruj / said ‘ Whenever 'he value of any particular kind of 
property, which may not be presumed to be within the actual knowledge of all the 
jurors, IS in issue the testimony of witnesses acquainted with the value of similar 
property is admissible although they have never seen the very article in question *’ 

_ , 1 L 13 Where the question is as to the existence 

ot cSHomlfrque"iio„“ "* ore 

(<r) any transaction by which the right or custom m question was created, 
claimed, modified, recognised, asserted or denied, or which was 
inconsistent with its existence 

(i) particular instances m which the nghtor custom was claimed, recogni 
sed or exercised, Or in which its exercise wis disputed, asserted or 
departed from 


Ulustralton 


The question IS whether A has right to a fishery A deed conferring the fishery 
on A’s ancestors, a mortgage of the fishery by A's father, a subsequent grant of the 
fishery by A s father, irreconcilable with the mortgage, particular instances in which 
A's father exercised the right, or in which the exercise of the right was stopped by 
A s neighbours, are relevant facts 

T> —VI. n-, . i-» _ » _ *1 t , section is not a public right only 23 

, In the absence of any qualification 
• m section 13 must be understood as 

■ • used by law, and therefore incluamga 

ngnt 01 ownersiiip 10 u 439 ,310 143 , 12 M 9 , 15 M 12 , 16 191 , ij A 

I But the majority of Full Bench in Z«f V FatchLal,hQ 1S7 (F B) held 

that the word right includes only incorporeal rights But Milter J dissented from 
the views taken by the maiorit) and held that such contention is not warranted by 
any general principle See also 3 C W N 501 

Custom — ‘Custom as used in the senseofa rule which in particubr district, 
class or family has from lo usage obtained the force of law must be (a) arcic 
C C H Vof 
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uniform, constint , («r) pearcaWe and acq^'C 
j- _ > _ not optional to 

of customary 
r from a Itfi'a! 


necessity and must not be immoral (tutu ifuj/t ,ujj . 

Tranaaction— tVherea party sets up particuhr rights, judgments ^ 

^ar/es m previous cases m which a similar right was asserted are 
evidence. 6o Ind Cas 14a. 59 Ind Cas 734 ^40 Ind Cas 838 , 64 1"“ ^ 
465,6s Ind Cas 522.65 Ind Cas 525 , 65 Ind Cas 690 ,65 Ind Cas 39° 
Pat L T 221 , 78 Ind Cns 895 It is well established that, ^tlthough a jodg 
not may be used in evidence m certain circumstances as a ' ^-not 

or a relevant f^act or possibly as a transaction the recitals m C 

be used as evidence in a litigation between the parties 20 C W N V 
L J 583=35 Ind Cas 29S , 28 C W N 942 , 82 Ind Cas 99 > ^ \V N 

Ind Cas 392 See also 15 M 12,22! A 60, 24 I A 101, 12 A i, 1* 

730 , 22 C 533 , 6 C lyt (F B ) . '3 C 35 ’ . ‘o B 4J9 . ” ^ « 

9 In this connection TJaiiadl? ,”/ in V -4wril, 24B 59” ooser 

not easy to reconcile this conflict of viens in particular instances, but app 
the cases which decide that judgments, not mUr paries, nre not u. used 

dence proceed chiefly on the ground that those judgments are ^ugn . 
as having the effect more or less, of resjuiicota for that whete lude 

..1. ......... K.. >...» fnr Other purposus, 


alone can be admitted m evidence 6ut ^^r to* sh’ow particular 


. r.K* parties or 10 

jde by ancestors, or how the 
ed under secs 11 and 13 « 
1 . . " The words of this section 

exceptions recognised under s 43 a» reicv- ^ t^^^ right asserted 


should further have beenTsuccessfuJly w^g^J^ Civi g j 

s_ecuon before assertion of the right ,i,,s section eo C \V 


* ®n® assertion 0 admissible under ih.s section 30 C \V 

Cal 72? Documents not ^ ,9*5 Ca1 8« , see also A 1 B 

^*A"95_^nd Cas 344 »43 a R ' 1026 Nae to 9 . 97 Ind Cas Sce-A IR 


loifiNr^Vio U 49.A I R 1926 1^. 97 Ind Cas 853-A IR 

1926 ofdh ^t ?- Ind Cas 126 , 97 Ind Cas 8S3 A 3e«a m transaction is 
ficiuious transMtion^ndis not admissible m ewd-nce as a transicnon under this 
section 31 C W N 32 

OiiSM-33 rod Cas <46, 36 Ind Cas 8Sj , 33 Ind Cas 142 19 C W N 103S , 
St Ind Cas 866 

Map— 49 Ind Cas 95 5C 287 

14 Facts showing the existence of any state of mind, such a intention, 
Facts show «<r enr- of I^nowledge, good faith negligence, rashness, ill will 

state 01 mind, or of body or °r good will towards any particular person, or 

■bodily feel ng showing the existence of any state of body Or 

3. 4 . , . oodily feeling are relevant, when the existence of 

any such state of mind or body or bodily feeling is m issue or relevant 

I —A fact r-lesanl as showing the eiistence nf -i releunt 

SSenari"'’,!™’' !?' B="rally. b“' 

reference to the particular matter in question ° ’ 

"I?" «'■' >r'2l Ola person occused of an 
fbrLelmnfnr' h"’ »y «>' ’“'•"'I ol an oITence is relevant wrthln 

be aTe“?Mth t f of such person shall also 


articSi?Mle\ant*\s it ‘’™£ m possession of many oiher stolen 


I to s I 4 t by 
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* (i) A IS accused of fnaduleatly delivering to anoilier person a counterfeit 
coin 4vhich, It the time "hen he delivered it he knew to be counterfeit 

The fact that, at the time of us delivery, A was possessed of a number of other 
pieces of counterfeit com is relevant 

The fact that A had been previously convicted of delivering to another person 
** ' * .1- - 1 It to be counterfeit is relevant 

‘ a dog of B's which B knew to be ferocious 

• lously bitten X, Y and Z, and that they had 

(d) The question, is whether A, the acceptor of a bill of exchange, knew that 
the name of the payee "ns hctiiious 

The fact that A had accepted other bills drawn in the same manner before they 
could have been transmitted to him by the payee if the payee had been a real person, 
IS relevant as showing that A knew that the payee was a fictiitous person 

(r) A IS accused of defaming B by publishing an imputation intended to harm 
the reputation of B 

The fact of previous {rublicaiions by A respecting B, showing til will on the part 
of A towards B, IS relevant as proving As intention to harm B » reputation by the 
particular publication in question 

The facts that there was no previous quarrel between A and B, and that A re 
peated the matter complained of as he heard it, are relevant, as showing that A did 
not intend to harm the reputation of B 

(/) A ts sued by B for fraudulently representing to B that C was solvent, where 
hy B, being induced to trust C, who was insolvent, suffered loss 

The fact that, at the time "hen \ represented C to be solvent C«as supposed to 
be solvent hy his neighbours ind by persons de il ng with Jum js relevant as show 
mg that A made the represenution m good fa th 

(g) A IS sued by B for the price of work done by D upon a house of which A is 
owner, by the order of C, a contractor 

A's defence is that B $ contract was with C 

The fact that A paid C for the ivork in question is relevant as provi g that A did, 
in good faith, make over to C the management of the work in question so that C 


where A was 1$ relevant as showing that A did not in good faith believe that the real 
owner of the property could not be found 

The fact A knew, or had reason to believe, that the notice was given fraudulently 
by C, svho had heard of the loss of the property and wished to set up a false claim 
to it IS relevant, as showing that the fact that A knew of the notice did not disprove 
A*s good faith 


cruelty are relevant facts 

(/) The question is, whether A*s death was caused by poison 

Statements made by A during his illness as to his svmptoms are relevant facts 

(«) The question IS, "Int was the state of A's health at the time an assurance 
on his life was effected 

Statements made by A as to the state of his health at or near the time in question 
are relevant facts 

(«) A sues B for negligence m providing him tvith a carnage for hire not reason 
ably fit for use whereby A was injured 

The facts that D's attention was drawn on other occasions to the defect of that 
particular carnage is relevant 


* This Illustratton 
Act 3 of 1891, s I (5), 


substituted for the original lUuilralion {f) to s, 14 by 
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(i) continued, unaltered, uninterrupted, uniform, constant , (f) peaceable anti acquie 
seed in , (rt) reasonable , (a) certain and definite , (f) compulsory and not optional to 
every person to follow or not The acts required for the establishment of customary 
i ^ 1 ^ sy spring from a legal 

judgments not 

. rted are admissible in 

. • . as 838,6* Ind jM 

465,65 Ind Cas 522 65 Ind Cas 5*5 ■ 6$ Ind Cas 690 , 6S Ind Cas 39 » 

Pat L T 221 , 78 Ind Cas 895 It is well established that, 35ue 

not inter partes may be used in evidence m certain circumstances as a la« i 
or a relevant fact or possibly as a transaction the recitals m C 

be used as evidence in a litigation between the patties 20 C ” t aosaSi 

L J 583=35 Ind Cas 298 , 28 C W N 9»2 82 Ind Cas 99 . ^ ^ \v N 

Ind Cas 392 See also 15 M 12 , 22 I A 60 , 24 1 A loi , I2 A 1 ► » ^ 

730 , 22 C 533 , contra 6 C 171 (F B ) , 13 C 352 , lo B 439 , U M 1 1 • 

9 In this connection ^a«aife m ZaifeiAffin/i V Atnrit, 2 Ali 59® observe 
not easyt o reconcile this conflict of views tn particular instances, “Ut app ^ 
the cases which decide that judgments not infer fiartes, are not admissib 
dence proceed chiefly on the ground that those judgments a *ii)deni«nt 

as having the effect more or less, of resjuiheata where 3udg 

*«/er alone can be admitted m evidence, but for orio show particular 

ments are sought to be used to show the conduct of the parti or how the 

msttticesofthee^tcs, ot a tight ot admistiOT secs !l and >3 a» 

property lias dealt iviih previously they may “e useu 

exceptions recognised under s 41 as relevant evioenc «. * i asserted 

ate very wide There is nothinj jretation to the 

should further have been^succes 1 A I R 1926 

*’ ion 30 C W 

e also AIR 

* * * , as 853= A I R 

i?S,o^eT.nlS.on''inr. « .o‘rSt°".h;! 

section 3t C W N 32 

OaBea-33 lad Caj 4*6 , 36 Ini Cas «8i , 33 '06 Cos s** , 19 C W N 1038 , 
Si Ind Cas 866 

Map —49 lii,l Cas 95 , 5 C 287 

14 Facts showing the existence of any state of mind, such a intention, 
Foots .ha„,og eoisteooe ot '"'“"Irtlee. good fcth neghgenco, lashuess, .11 will 
State oi mind, Sr of body or sood will towards any particular person, or 
bodily feel ng showing the existence of any state of body or 

, , , , . , bodily feeling are relevant, when the PTwtpnce of 

" "ly of mind or body or bodily feeling is in issue or relevant 

Explanation i —A fact relevant as showing the existence of a relevant 

mmd exists, nor generally, but in 
reference to the particular matter in question ^ ^ 

utr 'f*?/""'”'"’" * “Pon ihe ttial ot a Mtsorv acaosed ot au 

be arelevMt fLt f P"™"’ ooov.cl.on ot such person shall also 

Ilustraitont 

pro«d that he was m ^s?c«mn '' '* 

t V'”' ‘"”v possession of many oilier stolen 

aniclKis TtltNant, as tending to show that he knew each and all of the articles 
of which he was in possession to be sto'en oi i c a. 


'tnation to s i4» by 

(0 
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* (1) A IS accused of /"nuduleollj deliverjng to another person a counterfeit 
com which, it the time when he delivered it he knew to be counterfeit 

The fact that, at the time of us delivery, A wts possessed of a number of other 
pieces of counterfeit com is relevant 

The fact that A had been previously convicted of delivering to another person 
as genuine a counterfeit com knowing it to be counterfeit is relevant 

(f) A sues B for damage done by a dog of B's which B knew to be ferocious 
The facts that the dog had previously bitten X, Y and Z, and that they had 
made complaints to B are relevant 

(//) The question, is whether A, the acceptor of a bill of exchange, knew that 
the name of the pa>eewas fictitious 

The fact that A had accepted other bills drawn m the same manner before they 
could have been transmuted to hjm by the payee i/the payee had been a real person, 
is relevant as showing that A knew that the payee was a fictitious person 

(r) A IS accused of defaming B by publishing an imputation intended to harm 
the reputation of B 

The fact of previous publications by A respecting B, showing ill will on the part 
of A towards B, IS relevant as proving A s intent on to harm B» reputation by the 
particular publication in question 

The facts that there was no previous quarrel between A and B, and that A re 
peated the matter comolained of as he heard it, are relevant, as showing that A did 
not intend to harm the reputat on of D 

(/) A IS sued by B for fraudulently representing to B that C was solvent, where 
by B, being induced to trust C, who was insolvent, suffered loss 

The fact that, at the time when A represented C to be solvent C was supposed to 
be solvent by his neighbours and by peraons dealing vith lum is relevant as show 
mg that A made the representation m good faith 


that the real owner could not be found 

The fact that public notice of the loss of the properly had been given in the place 
where A was, is relevant as showing that A did not m good faith believe that the real 
owner of the property could not be found 

The fact A knew, or had reason to believe, that the notice was given fraudulently 

^ . 1 ii. r-u, 1 r.i . j ».„j » * - a false claim 

■ ■ >d not disprove 

order to show 


■ itening /etfers 

he letters 

Expressions of their feeling towards each other shortly before or after 

cruelty are relevant facts J'cged 

(/) The question is. whether A’s death was caused by poison 
Statements made by A during his illness as to his symptoms are relevant Am 
(»«) The question is, what was the state of A’s health at the timt- 
on h.s hfe tfrccttd assurance 


Statements made by A as to the state of his healtli at or near the 
are relevant facts question 

(fi) A sues B for nesligenc s m providing him with a carriavf fnr u. 
ably fit for use whereby A was injured not reason 

The facts that D s attention Was dtawn on other occasions tn j /■ 

parucoUr carnage .s relevant “ rJefect of t!u> 


* This IlUnlrciUon was substituted for the original IliuUrahon 
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The fact that B was habitually neglieent about the carnages which he let to hire 

IS irrelevant 

(o) A IS tried for the murder of B by intentionally shooting him dead. 

The fact tint A on other occasions shot at B IS relevant as showing his intention 
to shoot B 

The fact that A was in the habit of shooting at people with intent to murder them 
IS irrelevant 

(p) A IS tried for a crime ,w>fular 

The fact that he said something indicatii^ an intention to commit that parn^- 

crime is relevant . rnmes 

The fact that he said something indicating a general disposition to commit 
of that class IS irrelevant 

Pnnciple—VVher^ri’- — * 
or mental state 

intent, m tive, ^ 

proof of other ' • ' ' * 

2 Crown Cas i 
by representing 
guilty knowledge on X 
to oiher pawn broker 
ment Zartf Colendge said “ 
acts and thereby it raises a 
It IS not conclusive for a man 

many times the dupe of anoth not under a mistake on my one 

once and every circumstance which not on the last , and 

of these occasions, strengthens the presumption numl, JS6 Mass, ip6at p 

,h„ ,, amply bmne ou. by ^ is ' iice.,”” bVekus^a 

■ 97 Bajto'/ observed : ‘The admiss on of samj « 

S C lnly by act, aad coadact ' So also on i 

which sho» the smeolmmdoftbeaocosed.isndmissioie There. 

lo extend the doctrine, hut W confine it 
Its application on account of necessity 

ledge Regv 0 /i(iy ,2 Den Cr Cas 204 . „ . ' 

should be veiy unwilling to apply this , ''•‘‘‘ r i 

however, the bo fi|y or mental esiate is not a mucnai met 
such state is inadmissible MeRthey't Evtdenet p Jp* 

8oope —This imoori®"* •- 


offered, in order, to prove 
ffered other fa'te o'"'!' 

. hejudg* 

simhar 
uistHke 
may be 
ar than 


i crimiml cases * Where 
in issue, evidence as to 


/ remarks upon the 
te cases m winch the 
collateral circums 
Where a man is 
••iig I larged note or com, or receiving 
> whether he IS pii ’ specific act. 

nilar nature' 

. of inducing 

similar des 
the defence 
■ he had no 

. . . i w/ (r) are 

■ / / trf and f/ ), nf intention , the sixth 

*) ®* feehng , (/), (wi of states of body , (») 
and (tt) to) ind (/; illnstnie the explanation , 
with or •»«.-«* ^ some act 

• * * proof of the 

s, but only 

. d * ' '' Gtenng 

", ; , * ■■ ■ • Q B 77- 

* •< iiiissiole tven when such acts were 

Iv .nr ‘II 4'*”»nn >f they sboiv a c'>nnecied or enure 

scheme or sptem of Operations The m-suer may b- roughly snted ihus unconnec- 
ted conduct on other occasions is never adiuissibfe to prove ihc ar/ut rras, but is 

admissible to prove the nfent w oroihcrstaieofmind The rule applies to both 


an . s uini property, the isuse v 

To admit therefore as evidence - 
cjearl) is m " - j 
the 

cription 01 • 

that he a • 
inicnijon c 

on the ^ , 


m ord' 
j8 L:' 
where 
subseqi ■ ' 
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avil and cnminal cases With regard to crimmil charges, m the rase of /? v Bond 
(1906) sK B 389, Brajr y. summansed the lawas follows — “(i) Where the pro 
secution seeks to prove a system or course of conduct , (2) Where the prosecution 
'ecks to rebut a suggestion on the part of the prisoner of accident or mistake, {3) 
Where the prosecution seeks to prove knowledge by the prisoner of some fact” 
Cockle 100 

IntentlOQ — In criminal cases the conduct of the prisoner on other occasions is 
sometimes relevant, ■ ■ 
enquiry than that it ■ ■ 

doing the act compi 

titutcs often the burden of the inquiry, and to prove the mtent it becomes necessary, 
~ I . .... isaction con 

■ * ■ e, of proving 

• ■ ■ her criminal 

■ ■ ■ ■ {Burr /ones 

^ ■ “yes of the 

jury by the needless admission of testimony tending to prove another crime, 
jet whenever the evtd'nce which tends to prove the other crime tends also 
to prove this one, not merely showing the prisoner to be a bid man, but by 
showing the particular bad intent to hive existed m his mind at the time when he 
did the act complained of it is admissible ; and it is also admissible, if it really 
tends to this, as in the facts of most cases it does not to prove the act itself’ (i 
p p.^ c e— ' - 16 B 414 ; II B H C 90 } 8 B 223 , 6 C 6SS . 

^ . Ind Cas 187, 22 C W N 494 , 40 C 7«3=“2o 

f *• « 34 A 93*13 Ind Cas 987 , 61 Ind Cas 647*32 

C* J 40/ j JO jua V/4S y/i 

Explanation 1— Evidence as to general dishonesty of character is not admissi 
ble for the purpose of raising a presumption of dishonesty in the particular case 
under trial 8 Cr L J 41 f ■ see also 13 Ind Cas 781 


flot admissible i C W N 146 

15. When there IS a question whether an act was accidental or intentional 

. „„ Cor done with a particular knowledge or inten- 

a°cadS”o"r <.="1. the fac. .h/„ch ac. formed part of a 
intentional senes of similar occurrences, in each of which 

the person doing the act was concerned, is 
relevant. 


(<t] A IS accused. oC buttung down his house la order to obtain money for which it 
i insured 

'Ti . A-* .V-. At nJ - houses successively, each of which he insured, 

■ after each of which fires A received payment 

, elevaiit, as tending to show that the fires were 


The Acts that other entries made by A in the same book are false, and that the 
false entry is in each case in faiour of A, are relevant 


■ ■ • ■ ■ 1 vered counter 

feit , , ■ * ■ ‘ ■ ■ ■ ry to U was not 

accidental 

Legislntivo ohangos — ^The words m the brackets have been inserted by \ct 
3 of 1891 
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The fict that U w-is h^bItu^lly negliccnt nbout the rirrnEcs which he let to hire 
IS irrclcvint 

(o) A IS tried for the murder of B bj intention'\!!> shooting him dead. 

The fict tint A on other occasions shot at B ts rclcMnt is showing his intention 
to shoot B 

The fnet lint A wis in the Inbit of shooting at pco[ile with intent to murder them 
IS irrelevant 

(p) A IS tried for .i crime , 

The fvet lint he said something indicating an intention to commit tint p.irticuia 

crime is relevant 

The fact that he said something indicating a general disposition to commit crim 
of that class is irrelevant 

•n .,i_ 1 ..... . . . 1 .,1 A nr any bodily 

knowledge 
nvolvcs the 
(lS74> b R 

_ • rretcnccs, 

by . .. . ... 

gUll * • ' • 


ment Co/rF/i^r said ; * 

acts nnd thereby it ruses a presumption, tint he w «s not iciMig inH* “ hi 

It IS not conclusive for a man tl»a> l,e m.n> times umht a °Ve7Yhan 

many times the dupe Of another, but It IS less I Velv he should he so oltencr than 

once, and every circumstance which shows 

of these occasions, strcngihens the presumption , ,, 


.i?L^vrS''or .«d. .v,dc.c._,.^ 


. a . . 

is very clear reason for 
• ive. intent or guilty know* 

, , . • Campbell C / said I 

©criminal cases'* Where 
, in issue, evidence as to 

sui.li buie iiuuiiitssiuie r «, . 

Scope —This important section h id better bt considered by remarks upon the 


i "" I'«s= » '"helhcr he IS Eullty or tha'l 

To admit therefore as evid^-n/-.. oo~, «. !>“>“•/ ui mat 


clearlj is to introc 
the jury to infer 
cription on other « 
that he acted m 
intention ©r motiv 

on the nr., nr nf i 


specific act- 


scheme or system of operations 
ted conduct on other occasions 
admissible to prove the mens r 


n , the sixth 
f body , («) 
xplanation , 
, some act 
proof of the 
’ s, but only 
V Geertitg 

1 Q B 77. 

acts were 

Tn, * , . o*" entire 

ine matter may b“ roughly stated thus unconnec- 
is never admissible lo prove ihe actus reas, but is 
w Or other state of mind The rule applies to both 
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civil and criminal cases With regard to crimmil charges, in the rase of /? v 
{1906) 2KB 389, Bray J summarised the law ns follows —“(1) Where the pro 
secuiton seeks to prove a system or course of conduct , (a) Where the prosecution 
«eeks to rebut a suggestion on the part of the prisoner of accident or mistake, (3) 
Where the prosecution seeks to prove knowledge by the prisoner of some fact 
CocXle Et 100 

Intention — In criminal cases the conduct of the prisoner on other occasions is 
sometimes relevant, where such conduct has no other connection with the charge under 
enquiry than that it tends to throw light on what trtot <trtd intentions \n 

doing the act complained of The intention with which a particular act is done cons 
titutes often the burden of the inquiry, and to prose the intent it becomes necessary, 
leyond the particular transaction con 
* or the purpose, therefore, of proving 

* permissible to show other criminal 

transactions of the same sort springing from the like mental condiiion {Burr Jones 
s 143) 'It IS, that though the prisoner is not to be prejudiced m the eyes of the 
jury by the needless admission of testimony tending to prove another crime, 
yet whenever the evidence which tends to prove the other crime tends also 
to prove tins one not merely showing the prisoner to be a bad man, but by 
showing the particular bad intent to have existed in his mind at the lime when he 
did the act complained of it is admissible, and it is also admissible, if it really 
tends to this as in the facts ot most cases it docs not to prove the act itself' (i 
Btsh Cr PfO S To67\ See also 16 B 414 , ii B H C 90 , 8 B 223 , 6 C 655 , 
U B R (J907 1909) Evi I , a* Ind Cas 187 , 22 C W N 494 4® C 711^20 

C \V N 262. 4& 11 9j 8 See also 34 \ 93*»3lnd Cas 9S7 61 Ind Cas 647-22 

Cr I. J 407. 38 Ind Cas 971 

Kzplanation 1 ^Evidence as to gener il dishonesty of rhar icter is not udmissi 
ble for the purpose of raising a presumption of dishonesty in (he particular case 
under trial 8 Cr L J 4c i , see also 13 Ind Cas 781 

Explaoatioa II — As regards an offence under s 400 1 P C previous com 
mission of dacoity by the same accused is relevant under s 14 of the Evidence Act 
Convictions previous to the time specified m the charge, or previous to the framing 
of the charge are relevant under this explanation But subsequent conviction are 
not admissible 1 C W N 146 


15 When there IS a question whether an act was accidental or intentional 
_ , . „ [ot done wrth a patiKuIat knowledge ot inten 

accidlntll'or Monl, the tact that Huch act formed part of a 
intentional series of similar occurrences, in each of which 

the person doing the act was concerned, is 
relevant 


Illustrations 

(a) A is accused of burning down his house in order to obtain money for which it 
IS insured 

The facts that A lived in several houses successively each of which he insured, 
in each of which a fire occurred and after each of wh ch fires A received payment 
from a different insurance office, are relevant, as tending to show that the fires were 
not accidental 

(b) A IS employed to receive money from the debtors of B It is A's duty to make 
entries in a book showing the amounts received by him. He makes an entry showing 
that on a particular occasion he received less than he really did receive 

The question is, whether this false entry was acc dental or intent onil 

The f'CtJ that other entries made by A in the same book are false, and that ihe 
false entry is in each case in favour of A, are relevant. 

(f) A IS accused of fraudulently delivering to B t counfrleit rupee 

The question is, whether the delivery of the rupee was accidental 

The facts that soon before or soon after the delivery to B, A delivered counter 
fcit rupees to C, D and E, are relevant as showing that the delivery to B was not 

accidental 

LecriBltitive obanges —The words in the brackets have been inserted b 
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Scope — Tilts icction IS m npO'CHion ofthe 4,enenl rule hid down in « 

It IS not neccssiry un Icr the section tint 'll! the nets shoul I form part of a series of 
similar occurrences , such nets may be proved Where the pnrticuhr transaction 
IS one of a series of similar frauls evidence of the other frauds is admissible to 
prove the intention of the accused m the particular case 36 C 573 ** >3 C W N 
973 = 9 C L J 610 In a prosecution (or theft it cannot be assumed, 
of course that a previous convirt nn for the same offence 1$ relevant m establishing 
the guilt of the accused In order that it may be relevant under this section it mus 
be strictly show n that the section applies U B K (18971901) Vol 1,144 * f_ 

13 Cr L J 125 . >= Cr L. J 6n , 269 P L R 1914 , ^5 I’ i9«oCr , 47 

C 671 60 Ind Cas 331 

Principle— In criminal cases the leading principle is that 
matters which arc irrcle\ani to the issue will be excluded But 
ex eption that evidence will be admitted of any facts which 
throw light on the transaction m issue, as for instance, to cstablisii a sy , , 
cours* of conduct, or to show criminal intention nr gu Ity knowledge in 
the accused or to rebut the defence that thccrimnal act was 
undesigncdly Po te// 128 This sect on 1$ applicable where 
whether an untrutiiful statement is accidental or intent onal or with particular 
ledge or intention 15A L J 241 

Pasaiug bixd coins— In cases of passing bad coins previous offence is relevant 

r V fanes, 7 Cox 53 

Arson -In 00,00 0, rroon ov.leno. m., be g.voe of prev^^u. Bre, ,h« the pnso 

ncr had experienced in his premises / v CTrity 4 t &l no. 

18 When there is a question whether a particular act was done, 
the existence of any course of business, accord' 
Existence of course of bust jjjg 10 nhich it naturally would have been done, 
ness when relevant d a relevant fact 


fal The oucst on is whether a particular letter was despatched 
The facts that it was the ordinary course of business for all letters put in a certain 
place to be carried to the post and that that particular letter was put m that place 
are relevant , , • , . 

(. 6 ) The question is whether a particular letter reached A The facts that it was 
posted n due course and was not return'd through the Dead I etter Office, are 
relevant ’ 

Scope — There is no presumpt on that the course of business in a 
private office has the ^regular ty of that m a public department But the 

on would have 
done Hether- 
The question 

rr..,.. — ~ connection 

must go further Some evidence must be 
r , house and put into 

evidence of 1 

In a private 

the Court w « 

addressed to A and posted and if 
Office the Court will presume that A 
and R 2to ,• 

The jury will also infer 

• Stocken v QoUtn, 7 

t There is a presuiup 

xxixxj »/ . 4 1 K 366 " 'r p,op«ly per 

0, profe,„o„al avocabon 
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Registered tetter, — Where *» registered letter is posted to a firms correct 
address but is returned w ih the v'ord 'refused endorsed upon it the presumption 
under this section in fa%o ir of the existence of common course of business is that 
the letter reached the place of firm s business and it may also be presumed that it 
was refused by an agent or partner of the firm 50 Ind Cas 149 see also 15 C 
681 , 9 Aj66 

ADMISSIONS 


17 . An admission is a statement, oral or documentary, which suggests 
. , j e j ttfty inference as to any fact m issue or relevant 

Admission defined ,5 persons 

and under the circumstances, hereinafter mentioned 


Admission — An admission is a statement oral or written suggesting any 
inference as 10 any Dct in issue or relevant or deemed to be relevant to any such 
fact, made by or on behalf of any party to any proceedings “ [Reynold s Step Ev 
art, i;) Admissions have been subdivided into direct and indirect express implied 
incidental judicial arid extra jud cial and the names of some of them sufhciently m 
dicate the description of any particular admission to obviate special definition Direct 
and express admissions are practically *••* j- — 1 «. 

hav ing done or omitted to do same act 
admissions was not made m conne‘‘tio 
judicial admission are such as may be m 
trial or generally in the course of jt 

made may be grouped as extra judioal admissont Burr f ones % ■’35 Silence or 

conduct may amount to an adm ssion when it is natural to expect a reply or state 
meat ' 5 «w/a v St»tn L R iP D 36$) \ vague ad n ss on is no admission 3i 
A.L J 869 

Admiesion and confession —In English law admission is confined in civil 
cases and confessions in criminal cases Bat in the Evidence Act such distinctio 1 
has not been observed Sections 17 23 are applicable both to civil and criminal 
oases But confession ts used only tn telauon to enra nil cases and herein the Act 
followed the English law 

Cases— lo 5 P R 1915 , 28 M L J 92 , 36 C L J 186 , 65 Ind Cas 34S > 65 
Ind Cas 398 , 65 Ind Cas 368 , 26C \V N 373 , 22 C W N 530 i9->4 Nag 

387 


18 Statements made by a party to the proceeding, or by an agent to any 
such party, whom the Court regards, under the 
Admission by party to pro circumstances ol the case, as expressly or im 
ce ing or isagen , pliedly authorized fay him (0 mafce them, are 

admissions 

Statements made by parties to suits, suing or sued m a representative 
, character, are not admissions, unless thev were 

by sn.iot .1, lepreseiilal.ve 

character 

Statements made by — 

(i) persons who have any proprietary or pecuniary interest in the subject 
matter of the proceeding and who male the 
statement in their character of p“rsons so inter 
ested * or 

(2) persons from whom the parties to the suit 
have derived their interest in the subject matter 
of the suit, 

are admissions, if they are made during the continuance of the interest of 
the persons making the statements 

Soope — Let us confine ourselves to civil admi sion for the present The per 
sons by whom admission may be made are the pini'^ to the su t or their agents, o' 
those identified m interest wiih them , or the persons sub mo'o in (1) and (2) If 
they proceed from a stranger they ate generally inadmissit le , unless be be deal as 
to which see section 32 An admission made by an infint after he amres at 


character , 


by party interesiel 
lulject matter 


by person from 
interest derived 


whom 


f 
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age \sill I nl him No tli'iineijon shoull bed»T»»n between iho fliJ/w" i/and 
piriics '0 a su t The Conris cf India being Courts of Equity should deal directly 

with admissons made by nominal inriies as for instance consignees suing in the 

name of consignors When the Court constdfrs the admission of such a party 
fraudulent It should be at om'c rejected {fiorfoit Et 143) 

OaBos~A statement made by defendant in another su t may be used as an 
almission Within the meaning of this section 21 \V H 303 An admission apmst 
her own interest by ilie predecessor in title of the dcfenlant is relevant under ss 
18 and 31 though not conclusise, and is suflicient by itself to shift th* burden 0 
proof 7 N I U 23 See also 69lnd.Ca3 35 .9 0 L J 26j .46 Ind Cas 709 


Parties — \n mlmission once unde is bind ng against the party tnaking . 

the purposes of the suit unless it be shown tint such admission wa r c 
erroneously 2 W It Act \ U t An admis>toii made by parlies to a prcviw 
or an arbitration procec lines may be use I as evidence against them in 5 q 
suit 7 W R 240 . 9 W It 16’ . 5 B L R 529 . «4 \V K 28 . >3 M ^ J? W 
R 372 23 \Y R 27 , 1 5 W U 437 . 27 W R 30J Where a penon u«es the admission 
ofanoiheras caiilcnrc the whole admission must be put in 7 W R 39 . 

by defendants in a former suit of a map as correct wras held to i>e legal though 
conclusive evidence against them in a boundary siui 8 W R 291 

Lord C/«fwjt/orrf 29 1 . J 7^.382) 


tians will rot bind tne principal as admissions, the agent s authority to 

act in* the particular matter has ceased th® principal pnnot be affected by hiS 
subsequent statements {Peto t Hague 5 *34) O'SO 3u L R 273, 4® 

IncI Cas 709 

Admission by one of several persons — Where several persons are m 
tercsted in the subject matter of a su t the general rule is that the admission ofanv 


N/ases— bolnd Las 35 , 66 Ind Cas 15 

I9 Statements made by persons whose position or liability jt 15 necessary 
Admissions by persons whose party to the suit, are 

position m ist be proved as 2omi<r!ion .. ^ . relevant 

against party to suit position 

“s4« .0 sS iSS.;'"'*' - 

Illustrattom 

A undertakes to collect rents for B 
B sues A for not collecting rent due fiom C to B 
A denies that rent was due from C 10 B 

AslaiemenlbyCthatlieomdBren!,, aa adm.s, on and is a relevant fact as 
against A, if A denies th^t c did owe rent to B 

Oases —“The quesiioti at issue was whether a party was the legitimate issue of 
a person with whom her mother was living after having been previously married to 
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another who, It was alleged had divorced her A deposition given by the mother 
^vas tendered in evidence in which she was described at the heading as 
the wife of her previous husband but m the body of which she stated she 
had been living with the alleged father for to or 12 years past Held that the 
deposition esenif admissible was of no weight for the reason that her statement 
d/d not amount (o an adtniss/on that she ivas hving in nduJiery 26 A 10® P 0=8 
C W N 241 Guardians of infants ire not competent to bind the infants by iheir 
admissions 29 C L J $77 An admission made by a landlord is not binding on the 
tenant S2lnd Cas 739 


Case — 64 Ind Cas 334 

Admissions by persons c\ 
pressly referred to by party to 
suit 


20 Statements made by persons to whom 
a party to the suit has expressly referred for 
information in reference to a matter in dispute 
are admissions 


Uluttration 


The question is whether a horse sold by A to R is sound A says to B — Go and 
ask C , C knows alt about it C s stitement is an admission 

Scope — An admission may be made by agents If one party directs or requests 
another party to apply to any other persons for nformation on a certain matter, such 
reference may const tute such other person as agent m such matters for such purpose 
Wtlhami V Inntt 10 R R ( 70 ’) Whenever a pany re'crs to the ev dence of 
another, he IS bound by It— and this is constantly good ev dence Darnel v Pttl 
1 Camp 366 It mailers not whether the question was one of law or fact 
Prtcey ffoUt, 1 M and S 105 , Downed Cooper, 2 Q B 256 The reference 
need not be 

refer to anothe » 

by the ttaterr 

the parties 4 • * * 

must be an expiess leieiei te u iv« 2 n 1 >>^4 


21. Adtmssion are relevant and may be proved as against the persons 
_ , - . , who makes them, or his representative in interest, 

canoot proved by or on behalf of 
or oflthcir behalf ’ ^ the person who makes them or by his representa 

tive in interest, except m the following cases — 


(1) An admission may be proved by or on behalf of the person making it, 
when It IS of such a nature that, if the person making it were dead, it would 
be relevant as between third persons under section 32 

(2) An admission may be proved by or on behalf of the person making 
It, when It consists of a statement of the existence of any state of mmd or body, 
relevant or in issue, made at or about the time when such state of mmd or 
body existed, and is accompanied by conduct rendering its falsehood im 
probable 

(3) An admission may be proved by or on behalf of the person making 
It, if It 13 relevant otherwise than as an admission 


IHustrahons 


(a) The question bemeen A and B is, whether a certain deed is or is not forged 
A affirms that it is genuine, B that it is forged 

A jniy prove a stalemenl b} B that the deed >s genuine, and B may prove a 
statement by A that the deed is forged , but A cannot prove a statement by himself 
that the deed is genuine, nor can B prove a statement by himself that the deed is 
forged 

{i) A, the captain of a ship 1$ tried for casting her away 
Evidence is given to shew that the ship was. taken out of her proper course 
A produces a book kept by him in the ordinary course of his business showing 
observations alleged to hate been taken by bira from day to day, and indicating 
that the ship was not liken out of her proper course A may prose these statetrenis, 

C. C. H Vol I- 
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beciuse tlic) woiihl he between tbir»l piriics, if he were dca«l| under 

section 32, r-liiise (2) 

(<i A IS -iccused of 1 crime committed by him It Cilcutd 

He produces fetter written by himself tod d-itcd it Lahore on that da>, and 
beirinp the Lihore post mirV. of tint di) 

The statement m the date of the letter IS idniissihle, because if A were dead, il 
would be admissible tinder section 32, clause (j) 

tf) A is accused of rcceivinf; stolen goo Is knowing them to be stolen 
He offers 10 prote that he refused to sell them bcLau their salue 
A may [ rove these statements, ibou).h they arc admissions, because tlicy r 
eaplan iti y ot con liirt influenced b> facts in issue wKirH 

(e' A IS iccused of fraudulently having in Ins possession counterfeit coin 

he knew to be com terfcit . 

He olTers to prove that he asked a skilful person to examine the com 
doubled whether it was counterfeit or not, and that the person did examine n 

told him It was genuine , 

A may prove these facts for the reasons stated in the last preceding 
fiOnt 

Why tidmiasiona oompetent — U * ’ t - « to be 

true, though tt c admission be contrary t 
the truth The same rule, it will be seen a 
so identified in situation and interest wi ^ 

B fmpoB an add t.oaal obi ca_t oo oM, >» 

a man voluntan/y 
ir confirmation , the 
f ' Southern Ins 
8 are admissible as 

one of tne exceptions to the hearsay eviueiKC .^iiiuy speaKing they are open to 
but few of the objections which may be urged against hearsny testimony Admission 

made by a party is of considerable weight as evidence against him and may if 
Unexplained be even decisive 51 Ind Cas ©70,130 W N 409, 7 Ind Cas 505 
Oases ~08 Ind Cas 566 , 4 Lah L J A 37 • 45 Cas 843 , 22 C ooo I03i 
Nag 381 , 17 Ind Cas 961 54 Ind Cas 478 

22 Oral admissions as to the contents of a document are not releyent 

OBI as to ""“i P'OPOSBB to prove 

contents of documents are 1 ^®“' shows that fae IS entitled to give secondary 

televent. evidence of the contents of such document under 

genumeness of a document produced* wTn qSuon contained, or unless the 
Notes- a 

^ of fact are as to any matter 

of a deed oi ite to the contents 

Indian law c ad W 664) The 

case The wn in the above 

and F 356 a v Karnell i F 

those attacks {Paj/tU Ev Bat i J.Vl' it has survived 

of the Privy Council m lo I A 79 obsemd of the Judicial Committee 

danssrov. ,h,„g ,o rt,t aj«dg™-„, •'’« '■ ^ very 

very clear evidence especially Wn lUcre are olw J. 

ifa true one ^ r > « mere are other means of proving the case, 

23 In civil cases nn admi<sion nreleirt,t .f j 

. «'t6«evait, It it IS made either upon 

Admissions m civil cases f” condition that evidence of it is not 

when relevant to be given, or under circumstances from 

agreed together .h,l evidence of .‘rshSdM? to given'"'" 

barrSriSer”!!^,!^! "'1’, '<> 

which he mav be’comDphcd i*^ frying evidence of any matter of 

which he may be compelled to give evidence under section 126 
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Statement without prejudice — Commumcittons admissions or statements 
written or verba), made by a party to an action pending tlie dispute of act on 
and made expressly or impliedly iMthoui prejudice wnh the obje<'i of comprom se 
or settlement, cannot be given in evidence against the person miking them A 
lo f»r • 1 „ c jfjg vholeofthe correspond 

• 7 R R 634 cited in Cockle 

I ih s section ibe Court is pre 

■ 1 of compromise which was 

entered into and subsequently set aside on the ground that the agent of one of 
the parties was not empowered to enter into it 83 F R 1877 


Cases — Vide 20 C \V V 1217 J-* Ind Ca^ 348 Ind Cas 443 


24 A confession made by an accused person is irrelevant in a criminal 
proceeding, if the making of the confession 
Confcssiori caused by m appears to the Court to have been caused by 
“7 .nducem.„, threat orpto.t.e hav./g 
proceeding reJerence to the charge agai st the accused 

person proceeding from a person in authority 
and sufBcient, m the opinion of the Court to give the accused person , rounds 
which would appear to him reasonable, for supposing that by making it he 
would gam any advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him 


Ooufessiond —The word confession as used in the sections of the Evideice 
Ac * * ' - »i IS includ a mere inculpa 

(Of of guilt 7 A 646-A W N 

igj iission made at any time by 

a esting the inference that he 

coi • >i P L R 1905 Cr An 

incnm natmg statement which fills short of absolute confession but from 
which the inference of guilt follows is a 'confession 5 * f* L R 1905 Cr 6C 509, 
(F R ) , 14 B 260 (F B ) Ic IS admissible even when it is not sworn 3 P R 
1880 Cr , see also 13 Ind Cas 96 


infession 

caution 

vidence 


Must be tafeen tts a whole —The confession must be taken as a whole rj 
B 452 NVhcn confession contains extenuating as well as incriminating matter, 
the extenuating portion must be taken into consideration no less that the incnmi 
nating portion, except when there is evidence to contradict it 4 P R 1872 Cr , 
AWN 18S3 148 

Scope — In criminal cases a coofessio I made by the prisoner can be given in 
evidence against him if the prosecution show it was free and voluntary not 
otherwise It will be held not to be free and voluntary if it were induced 
by any threat or promise made by a person in authority Any express ons 
suggesting that it would be bctier for the pri'-oner to tell the truth import a 
threat nr promise R v BrtdUy S Cox C C $2^ = 21 L J M C 130 Aeon 


that such an inducement might cause the accused to make an untrue confession 
{Prj.tllEv 150) SceaUoU B R (1S97 igot) Vol I 147 

._j - _ --a — need not be expressed, it maj be implied. 

e inducement comes from the pol ce constable 
R (iS?’ i8y) 396 See alao^-'i P R mu 
j-* , U B R (189" 1901I VoJ I 19’ 7j Ind 


Cas 152 
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T> it « — yjgj prosecutor, officers of jusli« 

■ prosecution only A’ v Gthlo^s, i C, 

be ‘person in auihorit)"— 

even those not acting ns such in the case, their clerks, coroners police 
Harders and others hiving cusiodj, of the pnsaner, «circhcrs, prosecutors and 
wives and attorneys Masters and mistresses arc only so considered n tn 7 
themselves projccuting or the charge is connccte 1 mtii the employment. (C<w 
i8o) See also 2 L D U 316 l\ ptncha\at\% a. person in authority i« . ,y 
904 fO«/ra, 4 Dorn L U 785 The headman of village is a person in au / 
26 Ind Cas 129 

Having reference to the charge asa'ost the acetiBed~Thc offer 0 ^som^ 
merely collateral convenience, or temporal advantage unconnected induce- 

of the prosecution, or an appeal to a man's moral feelings is not sue 
ment as will render a confession inadmissible Tlie promise, or " a 

such effect must have reference to the result of the prosecinion gg 
more favourable determination of the proceedings R v Uoydx 0 C &. s 393 
Temporal nature —The threat or promise* must offer some 
or disadvantages connected with the result of the prosecution 11 order to 
confession involuntary Exhortations to conicss on moral ^Cockle Cas 


-ti involuntary or 

not sufficient to exclude a confession {R, v Jtrvtt, E R i C. 

''^Eetraoted oonfeBalon -V„l. 3. Ind Cn. 83 . 3, In'! . =6 C W N 

tOlO 

PeraoBS m ".uthonty -Casea-i^ ij;- 

'^OaL-SUnd Cn, 88., 3 nC ■- J pV 

Ind Cas 88 t , 3 Lah L J 6S3 • 3* ^ 1* J 

25 No confession made to a police offi* 
Confession to pliceofBcer not -gj jball be proved as against a person accused of 
to be proved any offence 

Note— In Upper Burma, insert— “Who is not a Magistrate' after the word 
police officer— Vide s 4 (3) (e) of Act 13 of 1898 

Police Officer —The confession made lo a police officer by an accused is not 
admissible against him a forCrtort A \% inadmissible against a Co accused iz Bom. 
L R 8gg io_C P L R Cr 16 L B R (187a 1879) 479 , 10 C L J 13 3 M L T 


Cr 1918 . XI P R Cr, 
32 Dorn L R 1347 , $4 


333 • t4 Ind Cas 896 


R Rural Police Act is apol.ee officer i 

R 6s, L B R (18721892J 479, 3 L B R 283=; Cr L f 42i A 

fessioa made to a Police officer by a per6«« 1. J 3 t- J 421 A 


L B 
A con- 


inadmissible in evidence against him 
Village Chaukidars are police office 
statement made to the police, wbit 
an admission of any criminating circ 
L R 3 H ! 41 C 60. , 14 C W 
police by tbe accused in order to exru 
!"j The vvords ‘ Police off 

Ind^Cas 800 A confession made lo .. 
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26 No confession made by any person whilst he is m the custody of a 
_ , . , police officer, unless it be made in the immediate 

por“S :="b'e »' » »= P'-ea as 

proi ed agai ns t him S“ch person 


Explanation — In this section ‘ Magistrate’* does not include the head of a 
Milage discharging magisterial functions in the Presidency of Fort St George 
Or in Burma or elsewhere, unless such headtiun is \ Magistrate exercising the 
powers of a Magistrate under the Code of Criminal Procedure, 1882 

Legislative Charges— The explanation was added in this section by Act 3 of 
iSgt 

Scope — A confession made to a police offi-'er, but not in the presence of a 
Magistrate is inadmissible S C, 98 Oudh , 26 M L J 352 A confession made by 
a person while m police custody IS inadmissible m evidence Rat Un Cr C S5S , 
20 B 165 12? R, 1900 Cr A chaukidar IS a police officer 9 C W N 474 
The exclusion of confessional statements under this section is based on the 
presumption arising from the custody of the police that they are unirustworthy As 
— , 4 «- S rebuts that presumption, ^ ^ toe presence 

" ‘ >equent discovery the confession in admis 

■ Magistrate’s presence or to the extent to 

t I 

Oases— 21 C W N 694 , 19 Rom L R 683 5olnd Cas 431 '*6 Bom L R 

706 , 77 Ind Cas 429 


27. Provided that, when any faci is deposed to as discovered in con 
„ , - - sequence of information received from a person 

How rnuch of information re accused of any offence in the custody of a police 
Sov'td “ offlcer.somuch ot such information' whether it 

^ amounts to a confession or not, as relates dis 

tinctly to the fact thereby discovered, may be proved 


Scope— The provisions of this sect on for the admission of a certain class of 
of statements made by prisoners white under police custody is an exception to the 
genaral rule excluding all statements made while in such custody and as such, us 
operation must be confined to only such statements as properly fall within m descrip 
non therein given If they amount to confession, they ought to be excluded ii B, 
H C R 242 10 C P L R Cr 25 The fact to be discovered by such a statement 
must be a material thing, and not a mere nental state induced in another by that 
statement 16C P L R 122 See also 32 Ind Cas 321 Two men cannot make a 
statement leading to a discovery Both no doubt may give mformation to the police 
but It IS onW the information first given which can be admitted under ihic section 
7P R 1919 Cr, but see 36 Ind Cas 474 A siaiement made by the accused persons 
while in police custody in consequence of which arms are found b iried m a field 
IS admissible in evidence against (he accused 71 P L R 1916 See also 32 Ind Cas 
136 The exception contained in this section (o the general rule must be very 
strictly confined wiibin us legiumaie limits up R 1915 Cr^iSCr L. J 545 

Cases— 13 A L J 1077 9OL.J190 9PLR 19-3 20 A L J 171, 19 
C L J 439 , 42 Ind Cas 1002 , 43 In*! Cas iii , 48 C 557 , 54 Ind Cas 479 , tt 
Ind Cas 685 


Confession made afier re 28 If such a confession as is referred to 

moval of impression caused jn section 24, is made after the impression 
by inducement threat or pro caused by any such inducement threat or pro* 
mise, relevant jji opinion of the Court, been fully 

temoved, it is lelevant 

Note — When the legislature wished to make an exception iTthe-general rule 
It did so by a separate section , ibis section accordingly declares under what circum 
stances a confession rendered irrelevant bys 24 may become relevant :L B R 
16S 

Scope — If the impression produced by the promise or threat is clearly shown 
have been removed e g^by lapse of time or by an intervening caution given by 

i 
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person of «upcrior (but not of tquil or inferior) nuihonty lo 4 he person holding out 
ihc indue ment— a confession subsequently made will be strict}} receivable (PAz/jos 
Ex 331) , 4j Ind Cas 70, 

29 If such a confussion It otherwise rtJevant, it does not become irre- 

_ . , , U\atn mereW b«.caus“ U was made unaec a 

Confession oil, tnviic tcIcMm „f 5o„ec). or in con!=qu*nce of a 

not to occo lie irrcIcNini be s . . V it . n^rson for 

cause of promise of secrec), dtM|»lon pracll eel on 
t\c ^ ‘ the purpose of obtaining », or when oe w 

drunk, or because it wat made tn 

questions which he need not ha%e answered, wlialeter may not 

the form of those questions, or because he was not warned that ne , 

bound to make sucit confession, and that eaidcnce of it might be give s 
him 

Scope — *A confession shall not be inadmissible m caidenM on 

It has been obtained b} deception Lven when the prisoner ha* 
rcceivin), a preliminar} oath of secrecy from the person trusted, such pet r.- 

competent and compellable to reveal it {R v Shxw^ bC ® ^ p p 

sioi nude by a prisoner while drunk has been rcccivcil P , v Spilsfur}, 7 
x'^T'—Poj.tU 111 same 

30 Wlien more persons than one are beinc one of Such 

'ovr'^ foSrauor f Sizr 

o.hcr person as >«U as agan.st .be person »bo makes such confession 

ibr;.fa„a„a«-''Ofrence •' as used rn .b.s sect, on, rncludes the abetment of 
or attempt to commit the offence 

K^AXX tried for the murder of C It is proved that A said— “B 

and i ™?dLd C TM Coot, may consider the effret of this confession as 
auainst B , 

'« \, son ins rrial for die murder of C There .s evidence lo sho» .ha. C was 

murdered by A and B and that B said— A and I murdered C 

This statement miy not be taken into consideration by the Court against A as B 
IS not being jointly tried 

Legislative ebanges — The esplmal o i was inserted by Act Ilf of 1891 
Soope — This sect on rel-ites lo the confess ons made by accused persons who 
-ire being jo itly tr ed tor the sa we offence 5 C P L R Cr 9 A confession duly 
W3cde wt. 4 wy ivrwe, by one oC \We s«TV«al persons MudtT \rial jointly for the 

same offence can be used under the same section Rat Un Cr C Sxo The con 
fession need not be made m the presence of the other accused 3 Weir 745 Such 
confess on is an evidence of the weikest kind 8 Cr L , J 393 , 2 Weir 741 

Principle— \Ybcre a person admits his guilt to the fullest extent and exposes 
himself to the pains and penalties provided for his guilt, there is guarantee for its 
t util and the Leg slaiure provides that his statement may be considered 
apinst his lellow prisoners chrged with the same crime 6 B 288 = 6 Ind Tur 
^ ^53 Oudb Rat \ 3 n Cr C 84 24 P R 1910 Cr 81 Ind Ca* 
891 Blind Cas 249 76 Ind Cas 1025, 75 Ind Cas 701 

Court — ncl ides both judge and the jury 4C 348=30 L R 370 (F B)i 

Valueof suclacvidenoe— The statement of a fellow jnsoner jointly tried is 
by Itself ev_aence. gf thf. VinH and it is the duly of the ludge to point this 

out to the jury Rat^n Cr (J 436riUt Un Cr C 456 It O C 328 = 8 Cr 
L J 3 Q 3 2 Weir 742 29 A 434 Rat Un Cr C 771 . 7 C 6$ , L B R (1872- 
iSO’) 3SS 3S b 156 19P L R 19H i9lnd Cas. 179 19-4 All jn 

Court may take into consideration — ^These words mean "tale into consi 
deration for the purpose of arrmng at a conclusion of fact ' Rat Un Cr C 3 >t 
4 O C 69 53 Ind Cas 691 
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Tried jointly — These words md cale thit the confession should be made before 
the -rhorp ff js formed L. B R (1893 1900) 64'’ The offence for which they are 
beinp tried must also be the same Rat Un Cr C 450 When the confessing 
accused is not on trial, hi< confession eanrot be used ii P R 1900 Cr , 10 C L R 
553 , IS P R 1911 Cr , 22 Ind Cas 157 

Abetment —Vide 39 P R 18S5 Cr , S C 143 Oudh 

Retracted confession — Retmcied confess ion un less corroborated can not b e 
th e hi<!K; nf roni K-tion. Rat Un Cr C lOS , s P R igit Cr”8l Ind Cas 62 , 40 
C L J ssi , 68 Ind Cas 401 

Magistrate m a Native state — A confession made before a Magistrate m 
a Native 2)iai>. Lannot ue aumitted into evidence under this section 16 Bur 
L R -61 

Corroboration —S3 Ind Cas 521 43 B 39,81 Ind Cas 817 

Oases — 20 A L. J 178, 6} Ind Ca« sb"* , 22 C W N 408 , 46 Ind Cas 842, 
41 Ind Cas 160 S 7 lad Cas 46** 

31 Admissions are not conclusive proof of 
Admission not condus ve the matters admitted, but they may operate as 

proof, but may estop estoppels under the provisions hereinafter 

contained 

Scape — \n admission made before a Registrar or contained in a deed of sale 
that the consideration his been received by the vendor ra ses only a rebuttable 
presumption the weight of wb ch vanes with tl c circumstances of each case A W 
N l 899 n 43 Admission must be taken as a *lo'e 60 Ind Cas 483 


Statements by Persons who cannot be called as 

WlTNESSE« 


32 Statements, written or verbal, of relevant facts made by a person who 
13 dead, or who cannot be f und or who has 
become incapable of giving evidence or whose 
attendence cannot be procured without an 
amount of delay or txp nse which under the 
circumstances of the case appears to the Court 
unreasonable, are themselves relevant facts in the following cases — 


Cases m which statement of 
relevant fact by person «ho is 
dead or cannot be found, etc . 
IS relevant 


(1} When the statement is made by a person as to the cause of his death, 
.... . or as to any of the circumstances of the trans 

men It relates to cause of which resulted in his death, m cases in 

which the cause of that person s death comes into 


question 

Such statements ate relevant whether the person who made them was or was 
not. at the time when they were made under expectation of death, and what 
ever may be the nature of the proceeding in which the cause of hu death comes 
into question 


(2) When the statement was made by such person m the ordinary course 
of busin"- - I - .-Ua- . .. e 

or IS made in course of 
business , 

discharge of professional duly , or of an acknowledgment written or signed by 
him of the receipt of money, goods securities or property of anj kind or of 
a document used in commerce written or signed by him or of the date of a 
letter or other document usually dated, written or signed by him, 


(3) When the statement is against the pecuniary or proprietary interest of 
or asamst ,nlrr«. of maker . P"?>" ““""'S ■> or rrheo, if irae. it rrouM 

® expose him or would have exposed him to a 

criminal prosecution^ to a suit for damages. 
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(4) Wlien the statement gives the opinion of any such person, as to the 

„ . existence of any public right or custom or matter 

ngl'for“cMon° or mailers “f PuUlo or general interest of the eiistence of 
general m ercst which if it existed, he would have been likely JO 

be aware, and when such statement was made 
before any controversy as to such tight, custom or mailer has arisen, 

(5) When the statement relates to the existence of any relauonship *[by 

, , hlood marriage or adoption} between person 

Huon « to Whose relationship* |by blood, marriage or 

' ndoptlon] the perron nnkmg th= rtatrmerit had 

special means of knowledge, and when the statement was made 
the question m dispute was raised 

(b) When the statement relates to the existence of any relalionstup Iby 

^ , ,1 , , blood, marriage or adoption] between perso 

^ “nd « -"“da inanymllotdtedtelatrog 

hung 10 hmih affairs affairs of the family to which any suj de- 

ceased person belonged or in any family pedigree, or upon any t®[jtKtone. 
family portrait or oti cr thing on which such statements arc 
when such statement was made before the question in dispu e 

fy) When the statement IS contained in any 
or in document relating 10 deed, wiH or other document which relates to any 
transaciion mentioned in sec* transaction as is mentioned in section 13, 

lion 13 clause (a) clause (a) 

, , ner (S') When the Statement was made by a Hum 

sOTs'‘and cspiMses feclinss bei of persons, and expressed fellings or rniptes 
relevant to matter in question sions on their part relevant to the matter in 
question 


_ \ m rdered by B or 

the course of which she was ravi 
B or 

T such cncumstances that a suit 

her death, referr ng respectively 
to the murder the rape and ihe actionable wrong under consideration are relevant 
facts 


(0 The question IS, whether A was m Calcutta on a given day 

A staiement m the diary of a leceased soliator, regularly kem m thf rn„«,. 
of business that on a given day lie solicitor auehded A ;[ WbSt w 
?cfev“mfS “"'“""S ”■•>> Inni upon specified business, is a 

Thequesuonis nbetber a ship sailed from Bombay harbour, on a given 

xMeiter written by a deceased member of a mercham « firm k„ ,1,, 1, ri,»,„,., 
chanced ,0 ibeii coiiespondenls in London tr»hom‘ Jas ™Mn"d 
Slalms thal the ship sailed on a given da, ftoin Blbay haXnr.s TSLanl 

w The quest on IS, whether tent was paid lo A for certain land 
accc'^infanVheTd^^ I^rdStfa^"* 


* These words m s, 32 els (5) and (6), were inserted by the Indian Evidence Act 
Amettdmetii Act (i 8 of 1872) ^ 
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{/) The question is, whether A and B t?cre legilly msrned 
The statement of a deceised clergymni that he married them under such circum 
stances that the celebration would be a crime, ts relevant 

Cf) The question is, whether A a person who cannot be found wrote a letter 
on a certain day The fact that a letter wntien by him is dated on that day is 
releiant 

W) The question is, what was the cause of the wreck of a ship 
A protest made by the Captain whose attendance cannot be procured, is a 
relevant fact 

(i) The qucs'ion is whether i given road is a public way 

A statement by A, a deceased headman of the village, that the road was public, is 
a relevant fact 

{f) The question IS what was the price of gram on a certain day in a particular 
market A staiement of ihe price, made by a deceased binja in the ordinary course of 
his business, is a relevant fact 

(i) The question is whether A, who is dead was the fither of 13 
A statement by A that B was his son is a relevant fact 
(/) The question IS what was the date of ihe birih of A 

A letter from A s deceased father to a friend, announcing the birth of A on a given 
day, IS a rcleaani fact 

(w) The question is, whether, and when. A and B were married 
An entry in a memorandum book by C, *he deceased father of B ofhis daughter s 
marriage with A on a gnen date is a relevant fact 

f”) A suea B for a libel expressed in a painted caricature exposed in a shop 
window The question is as to the smilirity of the cmcaiurc and iis libellous 
character The remaiksof a crowd of spectators on ihese points may be proved 

Scope >-This section is also an exception to the hearsay evidence 
Secondary evidence of any oral statement is called hearsay The repet 
lion by a witness of that which he was told by some one else who is 
called as a witness is hearsay, and is therefore as a general rule, inadmis 
sible The reasons for this rule are oavious We can generally trust a witness who 
slates somethings which he himself has either seen or heard , but when he tells 
us something which he has heard from another person his statement is obviously 
less reliable and satisfactory A multitude of probable coiiiingencies dimmish its \alue 
The witness may have )r even may be 

wilfully misrepresenting Utter may have 

spoken hastily, inaccur ** on who is really 

responsible for the statement did not make it on oath , he was not cross exmined 
upon It, and the Court had no opponuniiy of observing his demeanour when he made 
It It IS a fundamental principle of our law that evidence has no claim to credibility, 

• • " " ~ - w unless ihe party 

itness [Fowell Ev 

. ‘Y are based on good 

— Siaiements written 

or verbal, of relevant facts when made by a person who is (n) Head, or ( 6 ) who cannot 
be found, or (f) who has become incapable of giving evidence or (rf) whose attendance 
cannot be pro-^ured without ar amount of delay or expense which under the circum 
stances of the case appears to the Court unreasonable, are admissible, (l) when 
It relates to the cause of his death, or (2) when it js made m course of business, 
or {3) when it is made against the interest of the maker , or {4) when it gives 
opinion as to public right or custom or matters of general interest , or (5) when it 

IS made m will or deed relating 
■ lent relating to transaction men 

■ • s made by seseral persons and 


Verbal— Includes sign 7A 385 (F B),2P R 1666 Cr. 

Cause of death —In England such declarations are admissible only m trials for 
murder or nun slaughter made under a sense of impending death The grounds 
of admissions are (1) death (2) necessity and 0) the sense of impending death 
which creates a sanction equal to obligations of an oath But thisebuse states that 
accused need not be in expeciation ofdeiib 6C L R 278 Moreover according to 
this ebuse such a statement ts admissible irrespective of the nature of the proceedings 
Tlie admission ofd)ing declarations ts not limited to cases in which the death of 
C, C. H.Vol I— 
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Jfr'^wlr'rsT,” C w“N.'iV. ■' , R «4 i ■»■! =»’ 

”^6aBes-67lnd CIS 577 , R‘°?,’4fTc W N 77 i ® '=,='V 

n .»B6Cr ..7 P ^ ’ 

R 1887 Cr , is W R Cr li , 5 !-»'> 3°S 


_Th. uro^nds (or '‘“P"”" “J 


Rcncntly false to 

. >nsiant 1'*'^''’^^', ",,,5e of tusi 
o) The Phrrso , he 

I erccplionrl \\hlcll 

ifcssionll employ j jjj^y 

ercotion ol o deed ol mortErfe, c„„|.ed The besmess reier 

ihedeclirreMvIsordmer.Iy ■>' y.ii 1"® ^,:*,”l e4 

.SN L 

Cahes- 4 Ub (. J sW , -99 P« 3 *^ • 

SHSf H 

srv. " riTo, '.-^vVoT 

ture departed from that ®f,^*inenl by a deceased person is against his tnie«s'' 
arerelevant « any part of a staietnenl ^ ^ m,ham, L R 3 Ch D 60S TJ* 

the whole statement IS admisstoic -t / ^ were made, 

declarations must also have been a^' . l,e so -ifierwards {Smtih v 

it IS not sufficient that they rnigbi po« y p ,,g Cdwartfs v ToUemnche, 

Blixkey^'V. R a Q B 326 MaiSyv by a deceased landlord that there 

U Q D D ’Y A siatemc'ii landlord's proprietary 

S.' 3'c“d5“ See\,.o « i’ d” "“'rc'” 6 4 1 lid Chi 380 , 35 C 75- , 3" 
I A 94=7 CW N 465 (PC) 68 Ind Cas 3*4 , 78 I C 1033 , 78 Ind Cas 2ig , 
53 Ind Cas 863 , 63 Ind Cas 685 


Clause (4)— The grounds of admission are— (i) death {2) necessity ancient 
facts being generally incapable of direct proof , and (3) the euarantee of truth 
afforded by the public nature of the rights, which tends to preclude individual bias 
and to render mis statements d fficuU by exposing them to constant contradiction 
(Phiison Ev 257) Public ngbls are nghts of highway, ferry, fishery in a 
tidal n\er, etc General rights are those affecting any considerable 
of the community-^ g quesiions of boundaries of a parish or manor t7w«j; 
In proof of public or general rights or customs or matters of public or 
interest, statements made by a deceased person of competent 
as to the existence of such rights, etCj and as to the general ,\,Te 

thereof m the neighbourhood, if made lUem motam ' are i,le 

(Weeks V Parks, 1 M & S 679 , Coctle Cas 212) Such evidence is not 
as to private right 25 B 433 Puhlc or general right must be^ common 

individual 

. le manner 

idence of 
f the right 

• ^ jnlyto be 
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recei\ed as showing a {,encnl reputation and not ns evidence of particular facts /? 
Buss, 7 L J Q B 4 , ^ferccrv Dunne , 2 Ch S34 Persons whose state 
ments are receivable in evidence as declarations must be shown to have been 
‘competent declarants' that is, they must have been so situated as to the place in 
questions, residence duty or other 
both the means and the motive for 
Broriowe, 4 B S. Ad ->73 , Cochl 

to a case whero the evidence is required to prove a fact in issue, and not merely a 
relevant fact 15 B 563 

Clause (5) — According to English law, the stitemenis verbal or written, and 
conduct of 
m question, 
family succe 

and deaths • r * 

controversy 

cient to ext 


servants or intimate acquaintances, whatever ihcir position or knowledge may be, 
are not admissible {Johnson v Zrnrtw*) 9 Moore, 183 Cockle Cas 7o^ But there 
in the Indian Legislators departed also from the English Jaw and laid down that 
statement of persons ha\int special means of knowledge would be relevant So 
a statement as to the age of member of a fam ly made by anotl er member is no 
doubt admissible after ihe latter s deaih under this clause M iS* But special 
means of knowledge should be shovn 10 Ind Cas 190 Tie statement in a 
pedigree made by a deceased member of one branch of a famil> regarding the 
descendants of another branch thereof, before any dispute arose as to the latter, is 
relevant and admissible in evidence 32 C 6 But this clause does not cover state 
ments of facts made by interested parties in denial in the couse of litigaiion, of 
pedigrees set up by the opposite parties 9 A 467 The effect of the section is to 
make a statement made by a deceased person relating to the existence of any 
relationship by blood, marriage or adoption, admissible to prove ihe facts contamed 
in the statements on any issue 24 C i6$^iC W N 270 A family priest s state- 
ment ts also admissible 4 C L R 473 But a Muktear’s statement i« not admissible 
12 C 2ig=-i2 I A 183 (P C) See also 20 C 758 , 13 C W N i P C , 20 C 
115 , 24 A 94 P C»29 I A I , 8 Ind Cas 728 , 27 1 A 338 , 66 Ind Cas 66 , 9 
0 L J x86 , II 0 L J 164 , 21 A L J 657 , loO & A L R 1226 , to L W 67 
Clause (0)— Horoscope to prove age 1$ not admissible under this clause 17 C 
849 The words ‘family pedigree* do not necessarily include such a pedigree as is 
in the possession of a member of the family concerned, nor do they indicate that the 
' with the family concerned In order that a 

vidence under this clause it is not essential 
iiaiiavc special means ofknowlcdge 63 Ind 

Clause (7)— A deed of mortgage ontaming an assertion of title as owner by the 
mortgagor is relevant under s it as evidence of the title asserted WTiere the 
mortgagor is dead, the reciials in the deed as to how he got the title are also 
evidence under this clause as statements made by deceased person in a document 
relating to transction mentioned in s 13 — 1921 M W N 560 

Clause (8) — ^The meaning of this clause is that where a number of persons 
assemble together to give vent to a common statement expressing the feelings or 
impressions made m their minds at the time of making it, that statement may be 
repealed by the witness and IS evidence "317 R 36 C R 


33. Evidence given by a witness in a judicial proceding or before any 
^ , , person authorized hy law to tale it, is relerent 

Relevancy ofeertam evidence purpose of proving, in a subsequent 

for proving, m judicial proceeding, or in a latter stage of the 

same judicial proceeding the'trulli of the facts 
which It states, irhea tbe vritness ir dead or 


proceeding the truth of facts 
therein stated 
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cannot be found, or IS incapable of giving etidence, or is kept out of the 

way by tlie adterse parly or if his presence cannot be obtained without an 

amount of delay Or expense which under the circumstances of case, the Cour 
considers unreasonable : 

Provided— 

that the proceeding was between the same patties or their representatives 
in interest ; 

that the adverse patty in the first proceeding had the right and opportunity 
to cross examine • 

that the questions in isuse were substantially the same in the first as m 
second proceeding 

Explanatxon — A criminal trial or inquiry shall be ® 

ceeding between the prosecutor and the accused within the mea g 

} rule 

Scope— li has long been settled as one of ihe J® ‘J'® f o'lfo* at?* 

excluding hearsay that the tesumony of a witness " a sub- 

former stage of the same acuon is competent in " ,he°wHness >s dead 

r vahf C/^'thai * such" 'formerSumoSy 

P.n>.s -Th. -u,= ,s >V,\:5S„V tn." ?r't!.e "r.1±" bu. ir f“ 

issue IS ihe j rehuon of pnvies m bI''ol, privies m state or pn 

vles^n iJw^* The testm’oSv will not necessarily be rejected, although there we« 
oihei^M^.e* ihe* record m the former proceeding*, when iheissuesatesuh- 
stamiafiyihe sime and the parlies affected by .he second sun had the opporluaity 
But the parties must be substantially tfie same, 
and it IS fw lU'party offertn the lesnmooy to establish ihis {Burr pontslspi) 
In two suits the V^es musU; the same or their represcntaii/es m interest 12 
C 637 .See 7 C 42 , S A 672 , A W N 1S96. iS? 

Fonaofpreoeedioga— If the parties and the issues are the ^amein each 
case « is not oectssary to the admission of the tesumony ihat the form of the second 
proceeding should be ihe same as that ef the first Nor that the former irial should be 
a trial immediately preceding that m whKh the testimony is offered The rule 
covers any form-r w\al, where evidence was given by a party since deceased which 
It IS subsequently desired to use A testimony given m a preliminary examination 
onacrmiiial charge my be a limited at the trial {5 «rr ^ 3jqi Evidence 
m se'-iiO\ gcaae is adm ssibte m a subsequent su t 23 C 44 Deposmons ffiven 
before a counsel is admissible 5 B 334 ^ * given 

Criminal cases— The appf, ration of ihis secuon m criminal cases oushtto 
be confined within the narrowest limns 17 Bom L R ctq See also iR RnmTii 
184. 35O C 142, 2 A 696, L B R (1872,802) Vu , B 2,4^ TTn 

Cr C 347 , A W N i8q8, nl AWN i88t, 138 . ^ We.t 7?? ,7 V r r * 10^0 
42A 24.I2P L R I9tg.52lnd Cas 385 , 35 M L J 657^ ’ ^ ^ ^ 

Cross Eramlnation— The ground upon which the excennon sianda i« that 
man authorized action or proceeding lesiimony being giverSe? the sodmn^y 
of an oath where the witness was or imkht have hea- " the solemnity 

nf.™' r»-v 

hldanoppc ■k*"',' 

P'»''>"'rT»* not 

admissible _ j gyojs 

examine" m ‘ 

=5 0.63-2 

Inoapable of giving 6V.deiiOB-TJra.*„nls *noto mcapicy of n p=n=«- 
ocat a “ of » momeotary or tempocary character 4 C L R 5o4 ; 
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eanlra 6 C 774 See 22 \V R 343 , 2 A. L J 91 . 7 C 42 = 8 C L F 273 A 
party s deposuton is not admissible under this section 14 B L R App 3 It is 
only m exircme cases of expense or delay that the personal attendance of a wit 
ness should be dispensed wuh 2 A 646 For meaning of ‘ could not be found ’* 
Tide A. W N 1905,232 See also 21 W R Cr $6 . 20 \V R Cr 69 21 W R 
Cr 12 


StaBMEKTS made UNOBR SpECiAI CiRCUMSTANCBS 

84 Entries in books of account regularly kept m the course of business 

Fntr...e . ^*6 relevant whenever they refer to a matter 

c.utries m books of account * t l 

when relevant which the Court has to inquire, but such 

statements shall not alone be sufficient evidence 
to charge any person with habiliiy 


AsuesBforRs i.ooo and shows entries in his account books showing B to be 
indebted to him to this amount The enwies are relevant, but are not sufficient with 
out ether evidence to prove the debt 

ScopO'— Entries to be admissible as evidence b> way of corroboration of other 
testimony must be made in the regular course of business Rat Un Cr C 344 
Allhough this section makes an entry in a book of account relevent such a book 
IS not by Itself rele'antto disprove an alleged transacuon by the absence o! any 
entry concerning it lo C 1024 It must be kept m regular course of business 
in order to be admitted under this section Bind Cas 8 j A W N 1881 
65. 2 O C 311 ,63 P R 1897 ,29C 3J4 ,45 P R >899 , 25 1^ 433 S* Ind Cas 

704 


35 An entry in any public or other official book, register or record, stating 

_ . „ , V, a fact tn issue or relevant fact, and made by a 

record Servant in the discharge of hi> official duty 

rf duiy ^ or by any other person m performance of duty 

specially enjoined by the law of the country in 
which such book, register or record is kept, as itself a relevant fact 


Scope —This section only provides that “ any entry m an official book which 
IS duly made by a public servant m the execution of I is duty is itself a relevant 
fact’ But It IS no evidence for the purpose of proving the absence in them of any 
particular entry 7 C L R 356 The entries must be in a book, register or record 
and they must be made by public servant m the discharge of their ofricial duties 

S Ind Cas 827 See also 59 P R 1901 , 6C L R 139, IS M 19 • >7 C 849, 

23 C 366 , 25 C 90 , 8 B S43 , 35 M 2* » 9 C 43* • 9 ^ , 2 S L R 82 U B 

R 19^, Ev 3 , 1 5 M 378 , 25 A 90 , 14 O C 68 , 9 Ind Cas 367 • 33 M L J 

60 , 35 Ind Cas 551 1 Bur L / rir , 3 Pat L R 6oj , 66 Ind Cas 923 , 65 Ind. 
Cas 866 , 63 Ind Cas 182 1922 P 87 , 45 M 332 , 36 C L. J 389 , 2o A. LI 

601 , 25 O C 229 , 68 I C 676 , 28 C W N 679 . 32 A L J 690 76 Ind Cas 
449 3 Pat 85 , 49 Ind Cas 9S4 , 22 O C 250 . 1919 Past 323 , 12 Bur L T 8S , 

52 Ind Cas 851 , 46 C 152 , 22 O. C i'’4 , 53 Ind Cas 2o , 29 C L. J 607 . Ji 
Ind Cas 876 , 34 C L J 465 , 34 C L J 465 , 34 C L J 141 , 25 C W N 857 , 
59 Ind Cas 8, 59 ind Cas 298 , 61 Ind Cas 177 ,63 Ind Cas 226 59 Ind Cas ^3 


26 Statements of facts in issue or relevant facts, made in published maps 
_ , , .or charts generally offered for public sale, or in 

»' r'- .be «n,hor,.> of 

Government as to matters usu Ily represented 
or tsited in such maps charts or pUns are themsehes relevant facts 


~ ■” t-'c-, .. •'hich the boundary line 

bet * ■ * ■ ■ * ction 1 1 C W’ S -20 

En * * ■ * ' C. W \ 849- 

ma, ■ ■ ■ » . . • • irties quantum tafef 64 

Ind Cas 3:6. 
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7 When the Court ha? to form an opinion a? to the existence of any 
Relevancy of sntcment is * public nature, any statement of jl made 

to fact of public nature con >” ** contained in any Act of Parliament, 

tamed m certain Acts or non- or in any Act of the Governor General of India 

fications m Council, or of any other legislative authority 

,L. » , ^ Bnush India constituted for the time being 

Councils Acts le 61 and i 89 a or 
aonearinr.” t 9 og* or m a notification of the Government 

rtr India, or in the Garelte of any Local Government 

purporting to lie the London Gazette, or the Government 
'aazeite of any colony or possession of the Queen, is a relevant fact f 

When the Court has to form an opinion as to a law of any country. 
Relevancy of stniemcnis as slaiement of such law contained in a book 

10 any hw conuined in lau purporting to be printed or published under the 
authority of the Government of such country 
rulm'T ot ,1, o contain any such law, and any report of a 

TPTinf*» «r I Luurts of such country contained in i book purporting to be a 
report of such rulings, is relevant i' i s 

Unauthorised translaiion ol the Code Napolcin u not a work to which 
inirti**''** under this section 26 C 931 >“3 C \V N 614 But Ceylon 

Insolvency Otdii ance can be looked into 14 Ind Cas 560 ' 

How MUCH OV A SrATBMBNT IS TO DB PAOVED 

39 When any statement of which evidence is given forms part of a longer 
What evidence ts to be ^ or part of an 

isolated document, or 15 contained m a docum 

ent which forms part of a book, or of a connected 
senes of lettere or papers, evidence shall be 
given of so much and no more of the statement 
Of conversation, document, book or ser.i.* af . 

Principle ^if . „ ,,, 

testimony, ib- O' rhe conversation or transaction has be,>» j 

examinatVa, as ,t ,s retevam. may be called out^h^rblT 

Mpla.n or qull fy' h2 >" c 4 sc may iSd to 

' 'i:=°S"?rp;«e,T;'f‘v ■ "‘■ci iTe" . 3 ”?.”’"™ 'S™ ,3 “ 

,J’K3“J»'i|!™=MsreItv,„, ^ “"/court from taking c'ogS'’' 

° or ,„a, holding a trial, is a , “f “ “ou or 

" cSsr 

person or ihpg.e tr'^A&rll® ‘he legal j5«/-ai*r '* under 

Court decrees, gram oi ca«s o/rorf^L matter, 

^ aud Administration ?■■'«* divorce 

— adjudications m Bank- 

• Snhstiluted by Act ,o of 19,, ^ 

+ The last paracraph added bv s - ,1. r ^ 

was reapled by the Schedule No ItVf ‘^^OCsof .899) 


”•1^1 evidence ts to be 
given when statement forms 
part of a Conversation, docu- 
ment book, or senes ofleticr 
®r papers 
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rupicy Such judgmems are coaclusive against all persons, whether parties or 
strangers Judgments m are all ord nary judgments between persons not 
so affecting sta*us Such judgments hind only parties and pn\ies as to the fact in 
issue But all judgments are conclusue against all persons of their legal effect as 
distinguished from the facts upon which the) are based {Cockle Cas dj) All judg 
meets whatever are conclusive proof IS against all persons of the existence of that 
state of things which they actually efleci when the existence of the stale of things so 
effected 1$ a fact in lasue or is deemed to be relevant to the issue {Ste^ihen's Digest 
§40) 

Scope — This section lays down that judgment order or decree m a previous 
suit IS a reletant fact, i e, admissible in evidence if it operates as r« /tfrf/ca/a or 
prevents any Court from taking cognizance of a suit or holding a trial According 
to the phraseology of English lawyers such judgments are anmissible when they 
operate as estoppel by record A person who was a party to legal proceedings in 
which judgment was given or who claims under a person who was a party thereto 
IS estopped from denying the ficts upon which such judgment was based, if such 
judgment be pleaded as estoppel But a judgment "in person sm' does not estop 
persons who were neither parties nor privies ihereto Nor are parties or their privies 
estopped from denying matters which merely came collaterally inio question in su h 
legal proceedings, or which were incidentally cognizable, or which might be inferred 
by argument from the judgment The Ducliess of Kingston's Case, (2<) How St Trial, 
3 SS I Cockle Cas 40) A forme judgment between the same parties op the same 
subject matter wall operate as an estoppel and be conclusive only when it is so pleaded 
or there is no opportunity of so pleading it Oiherwise it is only a flcvant fact from 
which the Court may draw a conclusioi m favour of the person who tendeis u in 
evidence {Vooghtv IVineh aB ^ Md 66 j Cockle Cas 44) This section was 
intended to include all judgments which bvktiw opi'nie to prevent a Court whether 
civil or criminal from taking cogmtance of of a suit or trjm^ any part c i lar issue 
and admits as evidence all judgment inter p tries which would operate as res )udic\t\ 
m a second suit 6C tyt 

Oasea— A finding in a former su i where the question was trie 1 beiween all ihe 
parties to the subsequent suit, IS adm ssible as evidence a-* \V R 457 ‘It is not 
competent for the Court, m the case of the same question arising betveenthe same 
patties, to review a previous decision *. Per Lord M acn x^hlen \nDadtrDeev Hiiiii 
fliriean Neordm (iqog) A C at p 623 

“The plea of wyu/ftfti/J applies except m special cases, not only to po lus upon 
which the Court was actually required by the paxnes to form an opinion and pro 
nounce a ludgment but to every pont wh ch properly belonged to the subject of 
litigation, and which the parties exercising reasonable dil gence might have brought 
forward at the time Henderson v Henderson, 3 Hare, 1 1 s 


4 t A final judgment, or decree of a competent Court, m the exercise of 
„ , , , probate, matiimoniKl, admiralty or insolvency 

jurffi jumdiclion, which cenfers upen or lakes away 
tion from any person any legal character, or which 

declares any jerson to be entitled to any such 
character, or to be entitled to any specific thing, not as against any specified 
person but absolutely, is relevant when the existence of any such legal character, 
or the title of any such person to any such thing is relevant 
Such judgment, order or decree is conclusive proof — 

that any legal character, which it confers accrued at the time when judgment, 
order or decree came into operation ; 

that any legal character, to which tt declares any such person to be entitled, 
accrued to that person at the time when such judgm-nt (order or decree) 
declares it to have accrued to that person , 

that any legal character which ic takes away from any such person ceased at 
the time from which such judgment, (order or decree) dechred that it had 
ceased or should cease , 

and that anything to which tt declares any person to b* so entitled was the 
property of that person at the time from which such judgment, (order or decree) 
declares that or should be bis property 
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Legislfttive obtvnges— The words within brackets have been inserted by Act 
i8 of 1872 

Scope— These are judgments /rt w« Tliey arc conclusive on every body, and 
ns such ^dmlsslb)c ngainst every bod> Suth adjudication, being the 
declaration of the properly accredited Court, wbiclj has the best right so toadjuai 
cate concludes not rncrcl) the parties to the action and iheir privies, but all persons, 
from asserting the contrary [PoweU Et 66 ) Such judgements are conclusive 
“not merely as to the point actually decided, but as to a matter which 
necessary to decide, and which was actually decided as the groundwork of ti« 
decision Itself, though not then directly the point at issue " Per CoUnd^e, J 
V Horttnf^ton 4E and D at p 794 Hunt must clearly appear that a ilec^ion 
on such mailer w-vs actually necessary to the judgment Concni') Conena, ** 'PP 
Cas SO Ba!hnifnt\ Mach»n (1896)2 Q B 4 SS 

affecting the statu, of a person or thing e g , a decision of a Pnre t/ourt, t ro a , 
Pivorce or Admiralty Court, or Ecclesiastical Coun, bind all the . 

judgment in bankruntcj proceeding has ibe effect of a judgment in rent f 

Uatoytd In re foulat^ \o C\\ U 2) Such juilgments are binding not only on 
the parties to the proceedings but upon all the world and not only on the triDuna 
of the country where pronounced, but on the tnhimals of other countries , u 
a judgment must not have been obtained b> fraiidj must not car^ a \ final 

on fa„ nnd ™s. not bo oon.rnry to nnu.,-.! jn.n„ julScon ns 

juagomenltborftrorn compoiont Coim. m >he ' ' 0 p,o„f „( 

conrctting tint stnitis ol ottcuiot on I n I, operatts 

the existence of sucb slams „ cannot be n ilbtSed except by a proceeding for 
as a judgment and ''"fj.l'g""*'’ K >97 . see also u C%6i , i6 bl 

1 5 i''',?"'"' is^n nro’V B) The express on ‘legal cbarncter" when it 
?ina lets rnrhn^nlilnment ol a ^tirtol Probate, means the statue of an Admims 
rah, ?, rx,Vm„"J,,nfS " '”a' ^ 1 Murimonial 

SSt it mSs ixifeboSd and wid^ »"? Ib'^Bment ol a Court of Probate 
Ts co te isi" e nrool tSt the person to sxbom letters or probate have been gtatlled 
b«°beTnXi:«u S bil po'^^llm '5T"w 'i S.U? 

noibingalsc and a question of status decided by a Couii of Probate cannot be 
rated ag-im (U 0 /? igto. 4»hQr 6i) 

42 ludgernents orders O’: decrees olhet th^o those mettoned m section 4 t 
are relevani rf they relate to matters of a public 
nature relevant to the inquiry , but such jugd 
menis, orders of decrees are not conclusive proof 
of that whidi they state 
llliiifrationf 

Asucs B for trespass on his land B alleces the existence of a public rifhf nf 
ay over the land which A denies ** ^ 

The existence of a decree m favour of the defendant m a suu bv A nfT-,,neh r 
rtf.., which C alleged the existent of ?he^a^^r^^i,f 

^ ay, IS relevant, but it is not coneJujive proof that the right of way exists 

Scope— Judgments are not deemed to be relevant as rendennoT .,mrsK.sn,. r . 
which may be inferred from tbeir c* stence, but which they neubet 

as between strangers , ^ ww dtttde— 

as between parties and privies in suits where the jssuf <r . . 
they relate to the same occurrence or subject matter difterent even though 

or m favour of strangers against parties and privies 
But a judgment is deemed to be relevant as faei'w^f.y, 

(i) If It is an admission, or oevween strangers 


BelevanCy and effect x.. 
judgments order or decrees 
other than those mentioned 
in section 41 


(2) If It relates to a matter of pnblic Or general interest 
under s 13 — Stephens Dig §44 ‘merest 


so as to be a statement 

persons who 
■ I evidence A 
*s held under 
tna IS evidence of the 
is in issue judgments 
I certificate cases rent 

387 



S. 43 ] 


THK INDIAN BVIDENCB ACF. 


*545 


43 Judgments, orders or decrees, other than those mentioned in sections 
, , , , 4o, 4 1 and 42, are irrelevant, unless the existence 

of such ludement, order or decree is a fact in 
4o°to 42 nhen"rele\'inr*^ issue or is relevant under some other provision of 
this Act 


Illustrations 

(d) A and B separately sue C for a libel which reflects upon each of them Cm 
each case sa)s that the matter ‘illeged to be libellous is true and the circumstances 
are such that it is probably true tn each case or in neither 

A obtains a decree isamst C for damages on the ground that C faded to make 
out his justiflcaiion The fact is irrelevant as betnccn B and C 
it) A prosecutes B for adjltery with C, A*3 wife 
B denies that C is A‘s wife but the Court convicts B of adultery 
Afterwards, C IS prosecuted for b>gamy in marrying B during A's life time C 
says that she never was A s wife 

The judgment against B is irrelevant as against C 
{e) A prosecutes B for stealing a cow from him B is convicted 
A afterwards sues C for the cow, which B had sold to him belore his convection 
As between A and C, the judgment against B is irrelevant 

((/) A has obtained a decree for ihe possession of land against B C, B's son, 
murders A in consequence 

The existence of the ludgment is relevant as showing rri'viive for a crime 

(e) A IS charged ttuh ihef and wuh having been previously convicted of theft 
The previous conviction is relevant as a fact in issue 

(/) A IS tried for the murder of B The fact that B prosecuted A for libel and 
that A was convicted and sentenced is relevant under sect on 8 a» shewing the motive 
for the fact in issue 

Legislative changes— Illustrations (e) and'/) were added by Act 3 of 1891 
Scope— “Having now disposed of judgments which render the matter rts judicata 
between the parties judgments which from their special character are conclusive all 
the world, and judgments which as relating to matters of a public nature, are relevant 
though not conclusive, between strangers to the suit, we come to the general rule of 
exclusion wir , that all other judgments are irrelevant To this rule however, there 
IS a highly important limitation A judgment though inadmissible for proving the 
truth of what it asserts, may be valuable as evidence for some other purpose Its very 
existence may be a fact m issue, and then, of course, evidence ofitmaybe given, 
or it may be a fac' relevant withm some one of the classes of relevant 
facts given in the Act, and then again, evidence of it can be given,’ 
{Cunningham Cv 190) “The cases contemplated by s 43 are those where a 
judgement IS used not as or as evidence more or less binding upon an 

opponent by reason of the a tju hcatioi which it contains But the cases referred 
to in s 43 are such I conceive, as the section itself illustrates vis, when the fact 
of any particular judgment having been given in a matter to be proved in the case 
* ■ " een convicted of 

■r was true, the 

. any other fact, m 

’ • of the forgery 

. ■ 0 in s 43" Per 

'hi / \n 13 A 

• “lue, orde s and 

decrees other than those mentioned in ss 40, 41 nnd 45 are of ihem<<.I\es irrelevant 
that IS, in the sense that they can have any suja effect or operatnn as is mentioned 
in those recited seciions as pwj judgments, orders and decrees, but 1 do not take 
this make them absotutel> inadmissible, when ihej are the best evidence of some- 
thing that may be provCtj altund/ 

Oases — Decrees m former suit are relevant under this sectioa but not suSicient 
'PR 1875 A judgment between 

■ ■ ■ • • Jgh the facts found therein nuy 

■ ■ ' .... jcjjj pat 63 The judgment of a 

■ ' Rang 143 

C C. H. Vol 
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44 - Any party to a suit or othft proceeding may show that any judgment, 
order or decree which is lekaanl under sec 
Fraud or collusion m ohuin tidn 40, 41 or 4a, and which has been proved by 
ing judgment or mcompcicncy the adterse party was delis ered by a Court not 
of court may be proved comretent to deliver it, or was obtained by fraud 


competent to deliver 1 
or collusion 


Scope — In the case of the Duchets of Km^iton's Case, so H S T 3 SS*^C 
William De Grey, C J *^et hke all odn.r acts of the ,,ae 

authority, it is impeachable from wtihoul , although it is not permuied^ to 

ofiusiice Lord 
,15 section Ia>s 
procedure a? 

IS not binding 
12 M 528 

the words not compete the allcga* 

So long as le ters of adt v. ' ‘ section docs 

lion that It It IS invalid ctiiiiot ue enicriaint.li 10 c IV « 42' . , separate 

S 'n'Tj"'.' 3 N 'rR^6S^ ind Ca, 

..,9 . . C L. J 6s . S C W N 5!i . a. C w « f < „ 

Judgments in rem— Ha»ii>s ilian Ills Court from rvbich a 

possiblt to say that it is not open to a coun^o „,r„s,on to deal tvith the matter and 
Btam has been issued in oases or ftt collusion Bat the belter 

decide whether the grant „ open to the Patty alleging fraud to apply 

course in such 'ases would be when 't P t enable an application 

to the Court from which the grant muea i / rr 

to be made to revoke the grant *5 C >» 

OPimONS Of THIRD PBRSOSS WHSV RELEVANT. 

4 S When the Court has to form an opinion upon a point of foreign law, 
or of science or art, or as to identity of hand 
Opinion of experts writing tor finger impressions')* the opinions 

upon that point of persons specially skdled in such foreign law. science or art, 
+ lot in quesitom as VO identity of Uandwiitinsl lot ftager impression,]* are 
relevant facts 

Such persons ate called experts 

Jllustrations 

(a) The quest on is whether the death of A was caused by poison 
The opinions of experts as to the symptoms produced by the poison by which A 
IS supposed to have died are relevant 

(i) The question is whether A at the time of doing a certain act was by reason 
of unsoundness of mind, incapable of knowing the nature of the act or that he v/as 
doing what was either wrong or contrary to law 

The opinions of experts upon the qaestions whether the symptoms exhibited by A 
commonly show unsoundness of mind, and whether such unsoundness of mind, 
usually renders persons incapable of knowing the nature of the acts which they do 
or of knowing that what they do is either wrong or conttacy to law, are relevam 

(f) The question is whcihcr a certain doaiment was written hv A Another 
document is produced which is proved or admitted to have been writien\y A 

Kit "''>™>locnm=nt, mre wtiiien 

by the same person or by difKreni persons, are relevant 

♦The word “or finger impressions m both places where they occur in s 45 
were added by the Indian Evidence Act, *891 (5 of 1899) For discussion m Council 
as to whether finger impressions '• include thumb impressions ’ see Garette of 
India 1898 Pt VI p 24 ^ 

+ The words within braeVe is in s 45 were inserted by the Indian Evidence ACt 
Amendment Act (18 of 1872) 
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Scope — An expert ^Mtness one who his devoted time and study to a special 
branch of leariog, and thus is specially skilled on'lhbse points on which he is 
asked to state hiS opinion His cxidence on such porots is admissible to enable the 
tribunal to come to a satisfictory conclusion expert may be called to answer 
questions on any matters of science, irt medicine, archi eciure, handwriting valuations 
Or foreign law — indeed any nnitcr on which special skill or learning is necessary 
m order that a reliable opinion may be formed He need not be a paid professional 
expert who makes a living by giving «uch evidence, but he must have devoted 
sufficient time and study to the subject to render his evidence trustworthy The 
Judge decides on the competency of an expert witness , the jury decides on the 
weight of his evidence {PoKelt^ Ev 41) Tli — ' 

evidence can be given include inter aba, causes of 
genuineness of works of an value of articles 
navngation of vessels, meaning of trade terms, 
of such opinion evidence the witness may prove e 

acts upon which he bases his opin on although they were made or done in the 
absence of the party (See 7 ? v HeuUtne 12 Cox 404) Cockle Cas Ev 119 An 
expert can cite books of admitted aulhontv Nelson v Bndport, 8 Beav 527 , 
Sussex Peerage Case, it Cl and F at p 114 The opinions of experts are not bind- 
ing on the jury, for it is with ihe jury, and not with the experts, that the determina 
lion of the case rests the weights doe 10 iheir testimony is a matter to be determined 
by the jury and it will be proportionate to the soundness of the reason adduced 
in Its support 1 C W N 465 , 3? C 759 

Cases —To base a conviction on the evidence of an expert m hand writing, as a 
general rule, is very unsafe Tliere may be cases in which the hand viritmg is of 
such a peculiar character that ihe conclusion as to the iden iiy of ihe wriier is 
irresistible j A 1 J 184*9 Cr L J 498 islnd Cas 970 Comparison of hand 
writing ts permissible in criminal no less than 10 civil ca»es a Weir 759 It is not 
right to assume ihat a Sub Registrar is an expert in ihe matter of thumb marks 3 
Weir 760 The evidence of an expert m hand writing is maJm ssible ifthereisno 
comparison with proved or admitted hand writing in open Court in the presence of 
the party affected t6 C W N 812-14 Ind Cas 753-39 C 606 The value of 
ordinary or non expert oral evidence mainly rests on the credibility of the witness— 
his inclination and capacity for telling the truth , ihe value of expert evidence rests 
on the skill of the wmess— the extent of his compeiency for forming a reliable 
opinion 3NLR1 — SCrLJ 220 A medical man, who had not seen the dead 

t. j c, 1. j 1 V sked to give his 

nee of the body 
together with 

• aking the post 

' no Evidence 

y where much 
j I • 9 C 455 . >30 

C I , 4 L B R 135 But if he has not been cross examined the weight of his 
evidence is not diminished 55 Ind Cas 273 


Facts bearing upon opinion 
of experts 


46 Facts not otherwise relevant, are rele- 
vant if they support or are inconsistent with 
the opinions of experts, when such opinions 
axe relevant 


lllustratson 

(n) The question is whether A was poisoned b> a certain poison 

The fact that other persons who were poisoned by ihat poison, exhibited cer- 
tain symptoms which experts affirm or deny to be the symptoms of that poison. 
IS relevant 

( 3 ) The question IS, whether an obstruction lo a harbour IS caused by a certain 
sea-wall 

The fact that other harbours similarly situate 1 m oihcr respecis. but wf ere 
there were no such sea walls, began to l»e obstructed at abmii^ the same time, 
IS reteva'ni - 


f 
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Scope — Ficis not oilicrwise rele\ant, have in some cnses been permitted to be 
proved “is supporting or being inconsistent with the opinion of experts {SteP 

art S°) Facts although otherwise irrelesant ma> be gi\en in evidi'nce in corrobor 

ation illuslntion, or rebuttal of opinion So on cro>s cximinilio i he may be 
inter aln, whether he Ins not expressed opinions inconsistent with 
testimony and if he deny the fact u may be independently proved • 

347 ) 

47 When the Court has to form an opinion as to the person by 
^ nn> document was written or signed, _ 

»??rer„am'° of-y acqna.med ^ 

of the person by whom tt >’ uy that 

written or sinned that it was or was not written or signed y 
person, is a relevant fact 

A person 11 said to be acquainted with the ^^*'^' 7 eceived 
another person when he has seen that person write or ,^-{.ument3 

documents purporting to be written by that person in answer to pj 

written by himself or under his authority and addressed to that p ’ 
when m the ordinary course of business documents purporting to 
by that person have been habitually submitted to him 
/ttustration 

, i ts in the hand*writing of A, a merchant 

The question IS, whether a win in i. 

m London . i 

B 18 a merchant in 
letters purporting to be 
and file B s corresponde 
letters purporting to be 

Tl,. n.n.. n C and D on the question whether the letter « to the hand 
°o‘rT"a« reieJanlthoogh neither B C nor D ever taw A wr.te 

Soooo-Handvrr.tms may be proved not only by the person tvho satv the 
paittS document irgned, but also by any person -tcquaioted in any manner with 
the hand wt°t “ns of the person said to have signed the document inqueatione g 
S ^ having received documents purporting 

I ihc ordinary course of business obser 
his hand wr ting Z?o<f v Suekermore 
only evidence of hand writing which 
ence of a witness who proves that he 
himself wrote or s gned the document i > question or that of a witness who 
proves that he saw the document s gned or written All other evidence of 
hand writing must rest in greater or less degree upon inferences drawn from the 
Hr£w”i84) writing in question or other circumstances’ [}VilU 

CaBea— A witness need not state m the first mstanre how he knew the hand 
wiling, since It IS the duty of the opposite party to explore on cross examination 
the sources of his knowledge if be be d-ssatisfied with the testimony as it stands 
It 'Sperm ssible and may often be expedient that the matters referred to m the 
explahauon should be elided on the exam nation in chief Yet u is within the 
expedent to permit the opA's“® 
fn rorn^tn ***** *’** be m a position 

to romc to a definite condos on on adequate materials as to the proof of the hand 
w'^'innlari^h ^11^ 663=38 B $8 The ordinary methods of proving hand 
w3 or **'« document or siw it 

( T a7 hv « L ^ *? OP"”®" IS to the hand writing by virtue 

47 , »-rNv.v.v _ ^ 

■ ■ comparison 

of hand * jJ, y^ry 

great ca . ‘ , at carefully 

studied the art ot caligraphy is not as a rule of every great utility 64 Ind 

Cas 334 
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48 When the Court has to form an opinion as to the existence of any 
general cus*om or right, the opinions, as to 
the existence of such custom or right, of 
persons who would be likely to know of its 
existence if U existed are relevant 


Opinion as to existence of 
nght or custom when rde 
van! 


Explanation — The expression '‘general custom or right ’ includes customs or 
rights common to any considerable class of parsons 


lUuiirattott 

The tight of the villagers of a particular village to use the water of a particular 
well is a general right wuhm the meaning of this section 

Scope — Bys g8, evidence may be given with referen'-e to a document, to shov 
the meaning of lechn cal, local and provincial expressions, abbreviations and words 
used in a peculiar sense For ihis purpose the opinions of person? having special 
means of knowledge on the subject would be the best evidence {Ciin £v aos) 
Section 31 clause (4) makes the statement of dead persons, as regards the existence 
of publ c right or custom or matters of public or general interest, relevant These 
are all excepnons to the rule of rejection of opinion evidence So the 
statements made by persons who are in a position to know of the 
existence of a custom or usage in their focality are admissible under this 
seciion 26 C 184 A general custom or general tight may be proved by evidence, 
under this sc-tion— by the opinions of person who would be likely to know of us 
exstence, if It existed , such opinions are relevant but such opinions must be given 
by Witnesses who gave evidence i L B R 80 It 1$ admissible ev dence for a witness 
to give his opinion on the existence of a fami'y custom "S A 37 (P C) See 10 
C W N 730 P C 5 C 744 P C 23 C 427 12 C W N 74 P C 

49 . When the Court has to form an opinion 
Opinions as to usages tenets ^^3 
etc, when relevant 

the usages and tenants of any body of men or family, 
the constitution and government of any religious or charitable foundation or 
the meaning of words or terms used m particular districts or by particular 
classes of people, 

the opinions of persons having special means of knowledge thereon are 
relevant facts 


Cases —Where witness, members of a family have special means of knowledge 
as to the usages of the family, their evidence wiU be relevant under this section, 
so far as the existence of such usage is concerned It is admissible evidence 
for a w tness to give his opiniou on the existence of a family custom, and to state 
as the grounds of that opinion information derived from deceased persons But it must 
be the expression of independent opinion based on hearsay and not mere repetition of 
hearsay 10 M L J 267 P C »23 A 37 As regards proof of paiernity ofillegi 
timate child vide 27 M 32 


50 When the Court has to form an opinion as to the relationship of One 
_ , . person to another, the opinion expressed by 

whetTrelevam conduct, as to the existence of such relationship, 

of any person who as a member of the the family 
or otherwise has special means of knowledge on the subject, »s a relevant fact 
Provided that such opinion shall not be suSicient to prove a marriage m 
proceedings under the Indian Divorce Act, or in prosecutions under section 494 , 
495 , 497 or 493 of the Indian Penal Code 


Illuitrationt 

(a) The question is whether A and B were married 

The fact that they were usually received and treated by their friends as husband 

and wife, is relevant 

(i) The question IS, whether A was the legitimate sonofB The Cia that A 
was always treated as su h by members of the Eaiuily 15 relevanL 
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Scope— The scop* of thu section, le-iving the exception out of consideration 
seems to be that the person litmseff is not to be ciUcd to state his own opinion 
but tbnt> when lie is dead or cifinoi be caHid, hts conduct may be proved by others 
The section appears to afford an excepliona! way of provmp a relation 
ship but by no means to preaent an) person from staling a fact of which he or she 
has special means of knowIedj,e A busbin I or wife is not therefire prccluaed 
from provmK his or her marriage 9M Wcr 572 Under the j J^l- 

section m proceedings o( ilie kmd iherem spcctRetl, opinion relevant under tn 
section IS not b) ttst-if sufficient to prove imfrngc which mu>t, in 
proved in some other way 5 I* R 1891 Cr , see also 5 A aj3oA\VN ’ ',ijere 
marriage is an ingredient in any offence, e g iduldery , bigamy and tho hlce 
must be according to ihia section strict proof, in the regular way of the lac 
marnage 5Cs6e>(F B) A person claiming as an illegitimate _„j can, of 

bis alleged paternity like any other disputed question of opinion 

course, rely upon statements of deceased persons under s 31, cl ( 5 * P ^ 
expressed by conduct under s 50 27 M 32 

^ - 51 Whenever the opinion of 

person wievant the grounds on which suen 
” opinion IS based are also relevant 

/{/ut/ra/iOM 

A„ expert b, h.m for , he purpose 

of forming his opinion 

X . .ee.t rtf the value of the expert’s evidence IS thus provided 

Objeot— An important test of an opinion but can inquire into the 

The Court is not left *^° ^*'*, . .jjyj ^jcertam whether there are any grounds or 

grounds on which It is bas , This 8«C“on is to a great extent a repetition 

“FcS. I- ” 4 ) I- R 97 , /b B , (P C) 

ChABACTSR, aVHBN RELEVANT 

52 In civil cases the fact that the character of any person concerned is such 
as to render probable or improbable any conduct 
In civil cases, character to imputed to him is irrelevant, except m so far as 
prove conduct imputed urele chatoctet appears from facts otherwise 

relevant 

Principle — The general character is not in issue The business of the Court 
IS to iry me case, and not the man , and a very bad man may have a very righteous 
cause" \ThOmpton v Church 1 Rost 312 , IVtg Crtr 29 ) 

Criticism — The accepted general rule is that evidence of the general charaner 
of pari.e, 10 ov.l actions where charac.er .. not a parV of the “tsie^ 

convenience for the purpose’ 
however, it would seem 
I as much as the general rule 
one of convenience, It ought 

bfd”sr"ffl 

evidence oug vords that such 
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the absolute right to gne such evidence — PerStirtC / in Heins Hotdriti^e {\() qo ) 
8t N \V 522 See also 6 W R Cr 6’ 7 W R Or 7 , $9 Ind Cis J'So , i C W N 
14^ , 26 Ind Cas $45 , 13 Ind Cas 103 , 16 C \V N 69 

Scope — The chancier of the parlies 10 civil action is generally irrelevant and 
inadmissible Attorney General v 2B and P S3’ 


In criminal cases previous 
good character relevant 


53 In ciimmal proceedings the fact that the 
person Tccused is of a good character is relevant 


Pnnoiple — The accused in a criiniaal case cai al vays give evidence of his 
good character R \ Rojfton 3< L J M C $7 A mrns character is often of the 
utmost importance m explaining his conduct and judg n4 of his innocence or crimim 
lit> Many acts, which standing alone would be s tspicious, are freed from all suspi 
cion when ive come to know the circumstances and character of the person by- whom 
they are done {Cunntnghvn Ei aoj) No importance can b* attached to evidence 
of good characier when the case against the accused is clear 

Evidence of character — Evidence of character is admissible for the prisoner 
~ ' * ’ *• * IS such that he 1$ not likely to 

■ He can only support that part 

leral evidence not by evidence of 
form of the quesiion is “From 
your knowledge of the prisoner doeshe b tragood character for honesty, humanity 
etc as the case maj « {Roscoe Et 25) 


54 - In criminal proceedings the fact that the accused person has a bad 
_ i. j . . character is irrelevant unless evidence has been 

Previous bad character not gjven that he has a good character in which case 
rtitvant, e«-pt ,n reply f, 

Explanation t —This section does not apply to cases in which the bad 
character of any person is itself a fact in issue 

Explanation 2 —A previous conviction is relevant as evidence of bad 
character. 


Legislative changes —Tins section has been substituted by Act 3 of 1891 
Scope— It IS generally stated that evilence of a prisoners good character is 
uirt k n Jrt r t t. 4 «. . 4— ...v ^ answer to 

* It seems 
ays admis 
d his bad 
course, be 

appiicaoie lu me pirticuiar nature 01 me ciiarge , 10 ptove lui insui kt iini a party 
has borne a good character for humanity and kindness can have no bearing m 
k . , , t. — - -cl mode of inquiry is as to ihe general 

tantiil Ev 226) Evidence of had 
\V R Cr 37 . 7 w R Cr 7 , 8 W R 
C n R 4 , IS P R > 8 SS Cr , 3 Bom 

L R 1034 

Fxphnotion /—In all actions or proceedings m which a plamlifTs character, is 
actually in issue as m aciions for defamation evidence of ihe plaintiff's character 
may be given Scott s Samption, L R 8 Q H D 91 In prosecution for rape, or 
assault to commit rape or indecent assault evidence of the bad chara^'ier of the 
prosecutrix may be given in defence, her characie% un ler the nrcumsianccs, being 
consideieci to some extent in issue {R v Clirkes Starkle24i .Coeil-’sCas 112) In 
a bad livelihood case, the character of the accused is a fact m issue an 1 as such cvi 
dence of his bad character is admissible m evidence Seen C W N 789 Upon the 
conviction of an accused, the Court has to determine what punishment to award 
and to do this sh-uld take into consideration not only ihe nature and gran y 
of the oflence commuted hut a1»o the characier ol the accused the bad 
character of the accused then becomes a fact in issue Evidence of bad 
character being admissible as affecting the sentence, evidence may be gnen only 
of genera^ reputation and general disposition and not of panicuUr acts by 
which reputation or disposition is shown Evidence as to previous convictions 
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IS an exception to this rule Evidence of departmental punishment is inadmissible 
for the purpose L B R (1893 1900), 352 

Explanation 2 — It has been held that if a 

ex-iminaiion from the witnesses for the prosecution tbit the prisoner i, fee 

good character, a previous conviction might be put m evidence m /? v 

manner as if witness to his character bad been called Per t r 

Gadbury, 8 C & P 676 See also R v Srimtan 2 Den C C R j^ss wiihm the 

" ' ”®for Ihe purpra' <>/ 
.ujlil 10 bo permiiloil 
dSbonoot 

■ 

character, it is then compeient to rebut such evidence by giving question 

evil reputation 14 A 25 This section has no bearing whatever of the 

" ■ has been «‘°^'^2^cing the 

lor the purpose 

solely to the convicted 

conviction as evidence to prove that the accused is guilty, and sn 
of the particular offence with which he is charged L B R (t 7* conviction 

The Evidence Act gives the Court a discretion to a m ,s such 

as evidence of character, at any sjage of the •”»'> found guilty on the previous 

iTSuponitxe probability of the prisoner 
those cases where the previous conviction 
es of connection with the facts to be 
. , ^ i fj 9 See also 14 C 721 But m other cases 

proved stated in ss o * , evidence giving rise to an inference regarding 

S C c L R ,.9,t B 

R (1893 1900), 93 , 3 Pat L j 700 

«/>» contemplated by s 75 Penal Code, may 
uifty, provided the prevous conviction is 
34»26 Ind Cas 996 

Caaea— The fact that the accused had a bad charaater is not irrelevant under 
this section when the ev dence relating to it is not g>ven for the purpose of showing 
that the accused was a bad character and was therelbre hkely to commit offences 
of the kind of which he has been convicted 3 Lah L J ©S3 

55 In civil cases the fact that the chara 
affecting of any person Js such as to affect the amount 

of damages which he ought to receive, is relevant, 
£,xplatiatton — In sections 52 53 54. and 55 the word " character “ inclu 
des both reputations and disposition , but [except as provided in spction 64 1 
evidence may be given only ot general repoution and general disposition, and 
not of particular acts by vrhicb repatalion ot disposition were shown 

ohongea-The words with,„ brackets have been substitnted by 

given (Start v R So B D <n,) character jmay be 

of damages depend, iipoi charaetjr, as m sLiLr, „ where the amount 

marriage'’ evidence may be given of ”■‘“'•'<>>1 and breach of promise of 
female plaintiff, but upon the question 

and? 308 In general in actions unconni u 

characier of eitlmr ot the parties to a „ madmiss.He bemv tn„ un m !he 


Character 

damages 


4 «ar V tjurvj, pt.1 y lor eviaence of bad character is admitted m some 

actions wuh a view to ‘he a.mount of damages Thus, m actions of criminal cons 

piracy the defendant could adduce evidenceofthe wife's bad character for chastity, 

and even of pariicuiar acts of adultery committed by her before her intercourse 
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With him , for, by bringing the action the husband put her general behaviour m 
issue So, m seduction, the defendant may show the previous bad character of 
the. person seduced But even m such cases it has been held that the plaintiff 
cannot give eMdence of the goo I character of the wife or daughter, until evidence 
has been offered on the other side to impeach it Bamfiehi v Massey i Camp 460 , 
and if such evidence be not general but go only to a specific instance it has been 
ruled that the plaintiff cannot, m reply, give ’’ . 1 -t. . « u 

must be restricted to disproof of the specific inst *• 

Camp sig So, m an action lor slander impu 

cannot adduce evidence, m the firs' instance of go ' 

2 StarL 93 5 Cornu ill v RtcHardson^ Ry and M 305 . Col Rossed £v 87 

bissel upon the dissenting 

• 3 r 25 Therein he observed 

matter to be inquired into 
dmissible only as evidence of 
disposition The judgment of ihe particular witness IS superior III quality and value 
to mere rumoi r Numerous cases may be put in which a man may have no general 
character — in the sense of any rcputaton or rumour about him at all, and 
yet may have a good disposition For instance, he may be of a shy, retiring 
d'sposition, and known, only to a few, or again, he may be a person of the vilest 
character and disposition, and only his intimates may be able to testify that 
this IS the case One man may deserve that character [reputation] without 
having acquired it, while another man may have acquired without deserving 
It In such cases the value of the judgment of a man s intimates upon his character 
becomes manifest In ordinary I fc when we want to know the character ofa servant, 
we apply to his master A servant may be known to none but members of hia 
master's family so the character of a child is only known to us parents and 
teachers, and the character of a man of b ismess to those with whom he deals 
According to the experience of mankind one would^ ordinarily rely rather on the 


that only general repmation and general disposition are admissible 


PART II. 
On Proof 
CHAPTER HI. 


Facts which need not be proved 


Fact judicially noticeable 
need not be proved 


56 No fact of which the Court will lake 
judicial notice need be proved 


Prmople — There are certain matters which are considered too notorious 
to require proof, such matters are thetclore 'judicially no'iced” that is to 

say, the the Judge takes not'cc ofiheirea«« -“•* “ *■' 

evidence thereof English law is dealt wnh in 
be so notorious to the public generally it 
rather, in the “breast ’ of ihc Judge {CccJtU's 
known need not be ptoved, mamfesti (or 


the bar for trial, the 
the facts involved m t' 


C. C. H Vof. 


■ • • ’ I ojr own books, and it is 

principle also very oil, and 
• nolum sit jud Cl, si notum 

• , ' . iimate the whole docinne 

■ ■* ••r • • ■ . -n a case is presented at 

Court and Jury are presumed to be uninformed concerning 

I It IS incumbent upon the litigant parties to esta 
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IS an exception to ihis rule Evidence of depirlmentil punishment is inadmissible 
for the purpose L B R (1893 iQoo). 352 

Explanations — It has been held that if prisoner's counsel elicucd cross 

examination from ihe witnesses for ihc prosecution that the prisoner has ootn ^ 
good character, a previous conviction might be put m evidence against him, ^ 
manner as if witness to Ins character had been called Pt*" ParieB,^^ . 
Gii/Zi/rry, 8 C & P 676 See also R v Srtmiott 3 Den C C R ihe 

M C vj Where a man is being tried upoi ’ r 

four corners of the law, proof of a previous convK 
proving guilty knowledge, or whatever It might 

and no evidence allowed to show that he is a ma »«iion 01 ■>a 

But if the accused at Ins trial choose to put m issue the ^”5 „ of general 
character, it is then compe ent to rebut such evidence by giving question 

evil reputation lA A 3? This section has no bearing whatever ^ ^^^ted of 

of the relevancy of a previous conviction after an accused has been .phancing the 
offence with which he has been charged, and for the purpose mevious 

sentence to be passed upon him It refers solely to the rcieva y convicted 
conviction as evidence to prove that the accused is and sno 

of the particular offence with which he is charged L B R (1872 ' ^ ^ conviction 

The Evidence Act gives the Court a discretion there is such 

uiliy on the previous 
lity of the prisoner 
previous conviction 
ih the facts to be 

IS ol a kinu UUIIIK v* - 1 ^21 But m other cases 

proved stated in -s evidence giving rue to an inference regarding 

's C 768-6 C L B 7 ./, L B 

R (1893 1900), 93 » « ^ J 

— >-%. contemplated by s 75 Penal Code, may 
uifty, provided the prev ous conviction is 
34e»36lnd Cas 996 

GsLaea— The fact that the accused had a bid character is not irrelevant under 
this section when the ev dence relating to it is not given for the purpose of showing 
that the accused was a fa»d characier and was therelhre likely to commit offences 

of the kind of which he has been convicted 3 Lah L J 053 

65 In civil cases the fact that the chara 
dama^ees*’^ ** affecting person is such as to affect the amount 

of damages which he ought to receive, is relevant 
Explanat-ion —In sections 52, 53 5^, and S 5 > the word “ character “ mclu 
des both leputaUons and disposition , but ^except as provided m secUOn 5 a 1 

evidence mny be pven only rf general reparation and general disposition, and 
not of particular acts by lyhich reputatnm or disposition were sholrn 

Acu?n89‘."'° bfehts have been substituted by 

Soopo-In all aet,on5orpioceeiimg,,„„h,rh„p,a , ,,’acluallv 

in issue as in actions for defamation evidence of tho^ ni...„. w I a 
given (Sco// v Sn/ipson, L R 80 B D loiI iif character fmay be 

of damages depenas upon chaiactw as in ’sidum™' ivbere the amount 

point m issue, and only calculated to create Dreijd,ri»*^F being foreign t the 

ar c rf micrnrH,,-, ' For the same rcason, where 

^vrhXd but w « nibip ''",^ted to a party, evidence of general character 

'I l l ^er Lf/l ^ 2 *^ senenl character is put in issue . {Poerf 

Faarv evidence of bad character is admitted m some 

actions wHh a view m Ihe amotiot of damages Thus, m actions of criminal cons 

piracy, the defendant could adduce evidence of the wife’s bad character for chastity, 

and even of particular acts of adultery caouaitted by her before her intercourse 
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with him ; for, by bringing the action the husband put her general behaviour in 
issue So, m seduction, the defendant may show the previous bad character of 
tbs' person seduced But even in such cases it has been held that the plaintiff 
cannot give evidence of the good character of the wife or daughter, until evidence 
has been offered on the other side to impeach it Bamfielti v Massey t Camp 460 , 
and if such evidence be not genera] but go only to a specidc instance, it has been 
ruled that the plaintiff cannot m reply, give 

must be restricted to disproof of the specific mst ■ ‘ 

Camp 519 So, in an action for slander impu 

cannot adduce evidence, in the firs* instance of gc ■ ' 

3 Stark 93 ; Cornwall v Richardson^ Ry and M 30, , Col Rossed Cv 87 

.■ ,* ’ « bassed upon the dissenting 

• ^^r, 25 Therein he observed 

I matter to be inquired into 

aiiu luai iu» iepuLuiuii is iiieiciy aucessuiy, tuu idmissible only as evidence of 
disposition The judgment of the particular witness IS superior in quality and value 
to mere rumoi r Numerous cases may be put m which a man may have no general 
character — in the sense of any reputation or rumour about him at all, and 
yet may have a good disposition For instance, he may be of a shy, retiring 
disposition, and known, only to a few, or again, he may be a person of the vilest 
character and disposition, and only his intimates may be able to testify that 
this is the case One man may deserve that character [reputaiion] without 
having acquired it, while another man may have acquired without deserving 
If fn such cases the vafue off he judgment of 1 man s intrrnafes upon fits c/iariccer 
becomes manifest In ordinary I fe when we want to know the character of a servant, 
we apply to his master A servant may be known to none but members of hia 
master’s family , so the characier of a child is only known to iis parents and 
teachers, and the character of a man of business to those with whom he deals 
According to the experience of mankind, one would ordinarily rely rather on the 


PART II. 
On Proof 
CHAPTER III. 


Facts which need not bb proved 


Fact judicially noticeable 
need not be proved 


5 B “No laci of which the Court will take 
judicial notice need be proved 


Prmople — There are certain matters which are considered too notorious 
to require proof , such matters are therefore 'judicially no iced” that is to 
say, the the Judge tikes notice ofiheirex* ' ' ■* — - 

evidence thereof English law is dealt wuh in * 

be so notorious to the public generally it - ■ , ■ • 

rather, in the “breist ' of ihe Judge (Coctle's • 

known need not be proved, tnamfesti (or • • . • ' 

be traced far back in the civil md the comm 

with legal procedure Itself \Vc find n as a mium in oar own "boots, and it is 
applied in every part of oar !iw It is qualified by another principle, also very ol 1 , and 
often over topping the former importance — non report fuid no/um sit judet, st notum 
non sit tn fonnajudict Tlese two maaims seem to intimate the whole doctnne 
of ludicnl notice” Thn\er Prt Trt't,on E\ 377 N\hen a case is presented at 
the bar for trial, ihe Court and ^ury are presumed to be uninformed concemin-’ 
the facts involved in the case, and 11 1$ incumbent upon the litigant parties to esta” 
C.C H Vo -ic 
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bhsli by evidence hcis relied upon b) ilicm respccluel) There is ^ 

large class of facts whicli need noi be proved since tliej are ‘jjdiciilly 
the Court and Jury That is to sly there are a great many things of such . 
knowledge that the Courts ought to be presumed to know them— such as the v 
ration of Independence , the earthquake and the great fire of San hran 


ration 01 inucpenoencc , inc diiiiquiKc iim me . _ 

1906, and other matters of past htsloty , the eatsience an I procedure J 
Court , the public laws , llie calender, the public mortality tables , , _,Q„ety 


uourt , inc puuiic laws , luc caicnucr, me puuin. luojiaiu* -n.oriety 

into by their own government, and many other matters o* ,.,j,cf|on 

that every well informed man or woman uiihin the limits of the Lourtsj 

must or should know If it so happened that the proof of any the Court will 

of a litigants case, he is excused from proving them ^v,II be taken as 

take judicial cognizance of ihcir CMStcnce, or in other a,-rHlv be over 

proved And the importance of the subject of Jt^*^**^'"* which will fall 

estimated, for there is no case in which there arc not some 

within the judicial congnizanee of the tribunal before which it is ,• {Burr 

law Itself which is administered by the forum is a subject of j 

yOT«£^ §ios) The Court slnl'taV' JodKw' 

-he fol'—S - 

(0 all laws or rules having the force or lau 

or hereafter to be m force, tn any part of Bn ParlmmAnt n«d ill 

/ \ 11 . , . St. to be passed by Parliament, and all 

(*) all I ublic Acts passed or heteaftet ^ judicially noticed 


W au I ublic Acts passed or nercouv.. ^ juaicially noticed 

local and personal Acts directed by fariiamen ^ j 

(3) Artioles of Wat for Her Majesty's Atnny, Navy or Airforce 

(4) the course of proved, ng of P— fh°e“ru‘Li‘’^or 

t“^rTuy'of..« uw ?^rVlf. ..«e being relal.ug ibereio 
Expiattatton —The word “Parliament’ in clauses (a) and (4) includes— 
(0 the Parhameut of the United Kingdom of Great Britain and 

(2) the^ Parliament of Great Britain 

(3) the Parliament of England , 

C4J the Puhament of Scotland and 

(5) the Parliament of Ireland , 

(5) the accession and the sign manual of the Sovereign for the time being 
of the United Kingdom of Great Britain and Ireland , 

(6) all seals of whicli English Courts take Judicial notice the seals of 

British India and of all Courts out of British India, estab 
Itshed by the authori y of the Gorvernor General or any Local Government 
*”p ® of Co iris of Admiralty and Maritime lurisdiction and 

of Notar.es Publ.c, and all seals which any peLn au.humVd ,o use by au^y 
Bntuh Mia”'”'"' •^'Sulalion having the force of faw in 

.rgs|,. 5 foXr:^etpg— 

^t?eSal7aSp'..“ S*. ^ 0 ':=^^ " 

c,>gLlcdi;\“Bm,sh Cro™"'‘'“”' '''"f 

he fStivah^frs’uJndl ‘ bT divisions of the world, and pub 

* ^ liolidays noilfiul in the official Gazette 


lostilities between 


Inseriecl by X of ig-’? 


t 24 £. 25 Vict c 67 
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(ra) the names of the members and ofhcers o£ the Court and of their de 
pulies and subardinate officers and assistants and also of all i)fficers acting in 
execution of its process, and of all advocates, attorneys proctors, vakils, plea 
ders and other persons authorized by law to appear or act before it 

( 13 ) the rule of the road ’[on land or at sea ] 

In all these cases and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books or docu 
ments of reference 

If the Court is called upon by any person to take judicial notice of any 
fact, It may refuse to do so unless and untill such person produces any such 
book or document as it may consider necessary to enable it do so 

Scope — It will be readily seen that ihe subjects of judic al notice are so numer- 
ous and varied that u is next to impossible to classify them or to say further than 
that ihey embrace subjects 'judcial legislatue political historical geographical, 
commercial, scientific and anisiic m addition to a w de range of matters arising in 
the ordinary course of nature, or the general current of human affairs, which rest 
entirely upon acknowledged notoriety for their claims to judicial recognition ’ {Durr 
/onts%\Qi ) The matters enumerated m ihi> section are by no means exhaustive 
In this section certain matters are mentioned of which judicial notice should be 
taken But the Court can take luiicial none* of facts not m"iitioned in this section 
1 Ste a\ao Slfjb/teB j Dj? Ait, 

Clause ( 1 ) —The Eiglsh Courts talc judcil lotceofihe La vs of England 
and Ireland nor ihat of ihe Channel Islails lar fS iliil c\ ep 1 the House of 
Lords nor that of the coloi es a H I except 1 ihe 1 r v, Counc aid naturally 
nor that of foreign countries {Cock/esCis r6) TheJiv hus no ced includes both 
public and pr vate Acts of Harliamcni general customs and some local customs of 
well known extensive application such as Gavelliil aid Borough English cus 
toms, but generally local or particular customs mut be praved [Ibid 16) A judge 
may refer to authorities to refresh his memory So far as Indian la v is concerned the 
English rule should serve as a guide 

Clause ( 2 )— As has b*en mentioned m clause (i) the English Court 
takes judicial notice of all Public Acts passed by the Parliament and since 1850 
Private Acts also It was customary before 1850 to insert a clause in Private Acts 
of Parliament declaring that the same should be deemed public and be judicially 
noticed The effect of this clause ivas to dispense wiih the necessity not only of 
pleading the Act specially but of producing an examined copy or a copy printed by 
the Printer of the Crown , a public Act requirine neither to be specially pleaded nor 
proved By 13 and 14 Vict c 12, it was enacted That every Act made after the 
commencement of this Act shall be deemed and taken to b“ public Aci, and shall be 
judicially taken notice of as such unless the contrary be expressly provided and 
declared by such Act This provision is now repealed by the Inierpretaiion Act, 
1889 S2and53Victc 63, which provides, by s 8, that every Act passed after 183O 
‘ shall be a Public Act and shall be judicially noticed, as such unless the contrary is 
expressly provided by the Act" So now every personal Act or local Act should be 
taken notice of by the Indian Courts 

Clause ( 3 ) — Vide the Indian Army Act (VIII of 191 1) 

Clause ( 4 ) — The English Courts will judicially nonce the Law of England 


Clause ( 5 ) — The English Courts take judic al notice of the great privy seal 
• T ,j >r,t n. r • — ^ c 'T. ^ of royal proclamaiioa , of the s gnaiure 

■ tdtsehe \ Lninjtetn, 4 R P C 4-0) , seal of 

' Esp ;a) , sea' ofihe Apo hecanes Company 

I • ot the Board of Trade seals of d strict re^is 

■ ' , ils and signatures of CommisjioaTS for Oaths 

♦ These words in section 57 pan (13) were inserted by the Indian Evidence 
Act Amendment Act (iS I s 5 

f 
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blish by evidence hcis relied upon by them rcspccinelj There ‘S J'® 

, . be proved since they nre ‘jjchaanr noticed oy 

,nj, there ire i grent nnny things of such com 
> be presumed to know them— such as J” _ 

ihquike and the great fire of San 

1906, and other matters of past history , the existence and F®cedure 01 ^ 

Court . the public h^^s ,1' ' ^ m _ „ inbl« , ireaU 

into by their own governme Court’s jur diction 

rSlhi >vorf. .hayjn be wke-s 

proved And the importance of the subject o* judicial notice 

estimated, for there is no case m which there arc not som very 

within the judicial congnizance of ihe tribunal before whicn it . not,ce {Burr 

law Itself which is administered by the foium is a subject o j 

TheC<.u,.shMUake,ua.c«. nouce 

of .he following - 

(0 oil laws or rules having Ihe “'{XinsS'lndia'’”"'”^""’’ “ 
o, he'ealler to be in force n. passed by Parliament, and all 

fal aU lublio Acts passed or ha'g; |,j„ent to be judicially noticed 

local and personal Acts directed by „wA.,rrtw-a* 

M Articles of War for Her Majesty’s Army, Navy or Airforce * 

UJ Articles 01 vvar i , p„uament and of Ihe Councils for the 

(4) the course of eolations established u ider the Indian Coun 

Si“ffi! .“o'r-S;: fo-i rh'e lime being relating ibere.o 

Exllanatton —The word ‘ Parliament’ in clauses (2) and (4) includes— 
(i') the Parhameut of the United Kingdom of Great Britain and 
Ireland , 

(s') the Parliament of Great Britain 
m the Parliament of England , 

(4) the Parliament of Scotland and 
Cs) the Parliament of Ireland , 

Cs) the accession and the sign manual of the Sovereign for the time being 
of the United Kingdom of Great Britain and Ireland , 

C6) all seals of which English Courts take Judicial notice the seals of 
all the Courts of British India and of all Courts out of British India estib 
lished by the authority of the Gorveinot General or any Local Government 
‘"fNe,""' p‘m Co irtr Of Admiralty and Maritime Jurisdiction and 

of Nolanes Public, and all seals which any person is authorized to use bv any 
Act of Parhameot or other Act or Regulation having the force of law in 
British India 

(7j the accession to office names titles functions and signatures of the 

persons filling for the time being any pirblie office m any part of British India, 

India orTn thl nffiel “PP“‘Wment lo such office IS notiSed in the Gazette of 

India or m the ofBcial Gazette of any Local Government 
eogildVyft'e'Sish Crown ''' 

1 rv e^ographicil divisions of the world, and pub 

lie festivals, fasts and holidays notified m the official Gazette 
(to) the territories under the dominion of the British Crown 
(t r) the commencement continuance and termination of hostilities between 
tlie British Crown and any other State or body of persons 

* Inserted by X f 24 & 25 Vict c T? 
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(12) the names of ihe members and officers o£ the Court and of their de- 
puties and subordinate officers and assistants, and also of all x)fficers acting in 
execution of its process and of all advocates, attorneys, proctors, vakils, plea 
ders and other persons authorised by law to appear or act before it 

(13! the rule of the road *[on land or at sea ] 

In all these cases and also on all matters of public history, literature, 
science or art, the Court may resort for its aid to appropriate books or docu 
ments of reference 

If the Court is called upon by any person to take judicial notice of any 
fact, It may refuse to do so, unless and until! such person produces any such 
book or document as it may consider necessary to enable it do so 

Scope — h Will be rendily seen ihat the subjects of judic il notice ire so numer- 
ous and varied ihii u is ne\i 10 impossible to classify them or to siy further than 
that they embrace subjects, "judiciil, legislative potiin-al historical geographical, 
commercial, scientific and artistic m addition to a wide range of matters arising in 
ihe ordinary course of nature or the general current of human affairs, which rest 
entirely upon acknowledged notoriety for their claims to judicial recognition” {Burr 
/ones § 103 ) The matters enumerated m this section are by no means exhaustive 
In this section certain matters are mentioned of which judicial no ice should be 
taken But the Court can take judicial notice of fact* not mentioned in this section 
( See also Stephens Di^ Art, 58 ) 

Clause (l)-~The F iglish Couris tale julcial toticeofihe La vs of England 
and Ireland nor that of ihe Channel l>la Ha lor fscaliil l\ ep iiiheHouseof 
Lords nor that of the coloaies an! I a ha cxecp iithclrv Coun ’ and naturally, 
The (bus I 0 iced includes both 
al customs and some Incal customs of 
Gavellmd and Borough English cus 
ms mut be proved {Ibtd 16) A judge 
• So far as Indian la a is concerned, the 

Clause ( 2 )'— As has been mentioned m clause (1} the English Court 
takes judicial nonce of all Public Acts passed by tbe Parliament and since 1850 
Private Acts also It was customary, before 1850 to insert a clause in Private Acts 
of Parliament declaring that the same should be deemed public and be judicially 
noticed The effect of this clause was to dispense wiih the necessity not only of 
• ' ’ucmg an examined copy or a copy printed by 

requiring neither to be specially pleaded nor 
i as enacted ‘That every Act made after the 

■ med and taken to be public Act, and shall be 

judicially taken notice of as such, unless the contrary be expressly provided and 
declared by such Act” This provision is now repealed by the Interpretation Act 
1889, 53 and S3 Vict c 63, which provides, by s 8, that every Act passed after 18 q 
' shall be a Public Act and shall be judicially noticed, as such, unless the contrary ^is 
expressly provided by the Act ” So now every personal Act or local Act shoufd^he 
taken notice of by the Indian Courts ^ 

ClauBe ( 3 j — Vide the Indian Army Act (VIII of 1911) 

Olause ( 4 ) —The English Cwrts will judicially nonce the Law of Ed'^Ii •! 

I 


Olause ( 5 ) — ^The English Courts take judicial notice of rv. 

{Lord Melville's Cuw.cg How St Tr 707 , ofroaal proclarut n-, 

of the Clerk of the Parliaments {Btdtsehe v , p f, ^ ^ ® s gm c-^ 

Corporation of London {Doe v Mason , Esp 5a) , seal of tt/ j, ^ 

(U and 15 Victc 99 s Si) , the seal ot the Board of Trade Co=-;^‘ 

tcries (Judicature Act, 1873, S 61) , seals and signamreso'^Co-^* ° ^ 

* These words in section 57 . para (13). werT^-vTT — T*; 

Act Amendment Act («8 of 1873}. 8 5 ^ “7 the la— 
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(Lxparle Ma^u) 15 Q 1} D 332) , the sen! of a notary public «n any part of His 
Majesty’s dominions but not of a foreigtr notary public /« re Davis, (1910) W N 
212 , seals of county Courts etc. 

Clause (0) and (7)— 10 C L R 469 
Clause (7)— 5 Ind Cas 537 
Clause (g)— 4 O C 182 , 31 1‘ R 1886 

Clause {0)— The Court cm take judicial notice of public holidays 59 Ind Cas 

926, l6N L K 198 

Clause (18)-lt IS provided bj the Indiln Evidence Act tlist on 
public hislery, liietemte, science or ntl, the Coon msy resort for ns aia to insr 
priate boohs ol reference iM L I. 3=b Unlertbe pe““';"’?". ’’“'S.Enee itisv 

section and ol the first proviso of this section Taylor’s Medical jurisp 

be referred to 12 C L H 86 

The statement by H M's Commissioner and Consul 
sufficient for the Court’s taking ludiciM noiKC of the ettstcnce 0‘ . Cb»tp 
Katuga, the King of £^/ivarrf and her Majesty the Queen, and *he prot ct 
ofUganda 22 B 54 See also 46 Ind Cas 119 22 C \V N 745«28C. L J. 3 
Ca8e-~i3lnd Cas 599 

58 No fee. need be P-oved . aoy P-eedinj »b,cb^.h. ^ 

Facts admitted need not be „ i„ch befoie the hearing they agree to admit 
l^y any writing under their hands, or which by 
any rule or pleading in force at the lime they art deemed to have admitted by 
their pleadings 

Provided that the Coutt may. to its discretion requite the facta admitted 
to be proved otherwise ihan by such admissions 

the purpose of the trial need 
the proceedings prior to or at 
>ns, 10 distinguish them from 

1- 1 ... A-1 a..-,. •mf.nt^jiiiut. u/ -feUnst hts interest which may. 

real or Express admission may be made (a) on 
documents smed_by one party on another , 

. ~ ’ ®r , (rf) by 

-7\ u * ''ockU's Cas 

ilL:\y allowed in 

juv. j/) Bat see 

e proved which the parties 
'“‘‘iS 1® force at the time 
U B R (1897—1901), Vol 
a defendant, proof of it is 

y reference included in the 
Imitted on the record by 

tration IS immaterial U B R inoj r\ v b evidence and, its nor regis 
- Bom E Ryts . „ ^Uop fed Css , 

his solicitor In at the tnal by 

allowed m order - ^ lormai admission by the counsel ft a trial has been 


allowed m order - 
picvcni a prise 
It IS obvious tha 
his legal advis' 
sion has been 
dance of witnesses for 1 
Cr C 769' When ar 
It IS dispensed wuh 
on the ground that the 


Oases— 1 Lah L J 253 . aoM L T 44 ,42 b 


lie counsel ft a trial has been 
re IS nothing to 
n idmisston , and 
better trusted to 
when the admis 
50 ns to disnense with the atten 
Rat Un 
nd, proof of 
I document 
■ 810 

352 j 1918 M W N 8S3 
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CHAPTER IV 


Proof of facts by oral evi 
dence 


Op Oral Evidence 

59 All facts, except the contents docu 
ments, may be proved by oral evidence 


Scope — All facts e>;cept the contents of a document may be proved by oral evi 
dence The sworn testimony of i witness should not be ignored and disbelieved 
unless discredited or broken down by contrary proof or by matter elicited in cross 
examination which may tend to sho \ that the persons giving such evidence have 
deliberately perjured themselves, or have made a false and concocted statement or 
unless theeMdence is upon the face of it lo absurd or improbable that no person ought 
to believe It A W N 1887 189, 26 A 108 (P C) — 31 1 A 38 It is not correct 
to boll that, for the determination of the merits of a case, oral testimony unsup 
potted by documentary evidence ts of no value 18 W R 328 The evidence of one 
wtness if reliable ts not insufficient to prove 3 fact 11 W R 94 

Discrepancies in ev'dence must be carefully considered and their effect al owed 
for, but when they can be fairly reconciled by explanation or can be na urally and 
reasonably accounted for evidence otherwise trustworthy cannot be put aside, 
although Its value may be^/tj /un/0 impaired, solely because of their concurrence 
U B R (1897— 1901) Vol 1 162 


Oral evidence must be direct 


60 Oral evidence must in all cases what 
ever, be direct , that is to say — 

If It refers to a fact which could be seen it mu»t be the evidenc* of a 
witnesj who says he saw it , 

if It refers to a fact which could be heard it must be the evidence of a wit 
ness who says he heard it , 

if It refers to a fact which could be perceived by any other sense or in any 
other manner, it must b' the evidence of a witness who says he perceived it by 
that sense or in that manner , 


if It refers to an opinion or to the grounds on which that opinion ts 
held, It must be the evidence of the person who holds that opinion on those 
grounds 

Provided that the opinions of expressed in any treatise commonly offered 
for «ale, and the grounds on which such opinions are held, may be proved 
by the production of such treatises if the author IS dead or cannot be found 
or has become incapable of giving evidence, or cannot be called as a witness 
without an amount of delay or expense which the Count regards as 
unreasonable 


Provided also, that, if oral evidence refers to the existence or condition of 
any material thing other than a document the Court may if it thinks fit, re- 
quire the production of such material thing for its inspection 

Direct — The tcrmis used in two senses , as evidence of fact aciually in issue 
t e opposed lo circumsiantial evidence and evidence of a fact aciuiUy perceived by 
a witness wuli one of his senses or of 'll! opmio'i actually held b) himself (as distin 
guished from hearsay evidence ) {CocJtVf Cat j) 

Scope — Direct evidence, as opposed to hearsay evidence is general!) required 
The evidence must be given by witness who perceived d rectly by one ol his senses 
the fact to which he deposes Hearsay evidence, that is the evidence of a witness 
as to a fact which he did not himself perceive, but which he proves was s ared by 
any other person, is not admissible except in a few special cas“s (5/r^^jr/v Dry~ 
(ten s L J Ev 218, Cockle Cat 149' 1 see also 12 B L. R App iS , i9-*4 Rang 
363 , 1924 Lah 733 

Principle —The grounds commonly assigne I for the rejection of hearsay cri 
dence are-^i) the irresponsibil ly of the original declarant , (a) the depreciation of 
truth m the process of repetition , (3) the opportuniiies for fraud its aJm ss on 
would open to which may be added the tendency o{ such eviden''e to pro ract 
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lepal inquiries, md to tncourige the substitution of wei^^er or stronger 

PhipsonLj 189, In the Berkeley Peer^eeCve 4Cimp4i5 Sir fames 

C /■obser\ed “By the generil rule of Itw, nothing tint iS slid by 

can be used is evidence between contend ng parties unless it is 

oath in (he presence of ihfise piriies Ifmitcnal witness happen to - . . 

trill, the person whose cause they would hive established niiy fail m the i 

ilihough ill theljishops on the bench should be ready to 

those witness to declare, and add their implicit belief of the truth of the d * 

the evidence would not be recened*' 

It was not iniended by this section toexclude ihecurcumstintial evidence o 1 • S 

whidi can be seen, heard or felt tz B L R App 18 

Where informiiion was given to the Police that the first Q^jy and the 
collecting in the house of the fourth accused with intent to the judge 

" " "'e officers as to the intention 

was not wrong m 

omcers to name the person wiio to a tnem mat irn-y would find the rs 
accused in the house of the fourth 2 Weir 702 

Cases— -2 C W N 75 38 M 466 4 Ind Cas 579 

CHAPTER V. 

Of Documentary Evidbnce 

ftl The contents of cocuments may be 
Pioof of cotitents of doco proved either by primary or by secondary 

evidence 


^flm a coov of a document 1$ admmed m the Court below without 

iSy obJSctioiToblecnon to the admusib bty of the same should ool be allowed m the 
appellate Court 3‘ ^ i55 « 

62 Primary evidence means the docu 
Primary evidence jnent itself produced for the inspection of 

the Court 

Explanation 1 — Where a document is executed in several parts, each 
I art IS primary evidence of the document. 

Where a document is executed in counterpart, each counterpart being 
executed by one or some of the parties only, each counterpart Us piimiry 
evidence as against the parties executing it ^ 

““her of document ate all made by one 
photography, each 

o?"he ongmar™"" P'™>'T ew§=n=e"ork'e'''c'’o«:n“s 

Illustration 

primed at one time from 'on]' Any*’°one^of[he°J^^ number of placards, all 
o[ S: ™ »' ^hem 4t,m'a?y ev,dl”c='’T7e 

■ deed has been executed m duplicate, 

the document under this section U D R 
. originals or copies executed by all parties 

certain parties only, arc pnmarv Counterparts or cop es executed by 

r. primary evidence against such parties only (Cockle Cas 308) 

Secondary evidence |ncludes-?*'°”‘^“'^ evidence means and 

(.) celt, fled copm, g.veo d^r.h. p,o,.„„„, here.n.ftar con.a.oad 
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(2) copies made from the oitginal by mechanical processes which in 

themselves insure the accuracy of the copy, and copies compared 
with «uch copies , 

(3) copies made from or compared with the original , 

(4) counterparts or documents as r^iinst the parties who did not 

execute them ■ 

(5) oral accounts of the contents of a document given by some person 

who has himself seen it. 


IHuilrttiont 


(a) A photograph of an original 1$ secondary evidence of iis contents, though the 
two have not been compared, if it is proved that the thing phoiograped was the 
original 

(i) A copy compared with a copy ofa letter made by a copying machine is 
secondary evidennce of the letter, if It IS shoxvn that the copy made by the copying 
machine was made fiom the original 

(f) A copy transcribed from a copy but afterwards compared with the original, 
IS secondary evidence but the copy not so compared is not secondary evidence 
of the original, although the copy from which U xvas transcribed was compared with 
the original 

(rf) Neither an oral account of a copy compared with «he original, nor an oral 
account ofa photograph or machine copy of the original, is secondary evidence 
of the original 

Scope— This section is exhaustive of the kinds of secondary evidence admissible 
under the Act 43 M L J 37 . see also 10 Ind Cas 852 

Clause (I) — Cert fled copies mean copies signed and certified as correct by 
official having custody of originals They are alio ved as evidence by various 
statutes (CcMfCatJ23) 

Clause ( 2 ) —Vide Illustrations (^) and 

Clause ( 3 ) — This clause includes copies proved by oral evidence to have been 
examined with and to correspond w|tb the originals The witness may either have 
examined the copy which another person not called as a witness read from the 
original All public documents may be proved in the manner, but certified or office 
copies are generally used when available (CochU Cas 32^) See also 19^4 Nag 
375 , 20 L W 719 

Clause ( 4 )— ‘ Coumetparls ’ or copies executed by certain parties only, are 
primary evidence against such parties only Cockle Cas loS 

Clause ( 5 ) — 66 Ind Cas 537, 36 Ind Cas 696 Seen includes also "read 
aver'*73lnci Cas 654, See also 71 Ind Cas 654, 80 Ind Cas 939^(1924) All 792 

Illustration (o) — A copy of a copy 1$ inadmissible in evidence 54 Ind Cas 
941 = 1 P L T 47 . 7 A 738 

Cases — No secondary evidence can be given ofa document, which is not 
proved to have been written by the accused or to have e\er existed 8A L J 302 = 
12 Cr L J Cas 852 It is not open to ihe appellaie Court to consider 

whether the provisions as to secondary evidence have been complied with 3 Pat L T 
397 A siatemem made by a party or his authonzed agent in a previous suit in 
which he refers to a document whicii is against his interest, is sc'^ondary evidence 
of that document S3 Ind Cas 667 See also, 25 M L T 19 A translation ofa 
Purvj rnn or grant is not secondary evidence of that grant and so it is not admissible 
in evidence 35 Ind Cas 201=4 L W 331 


Proof of documents by pri 
mary evidence 


64 Documents must be proved by pri* 
mary eaidence except in the cases hereinafter 
mentioned 


Scope — Seconoary evidence is not admissible where loss of primary 
evidence is not proved As regards documcn s the bes eviden“e in the posse 
ssioB or power of the party tendenng it must be given Generali), the best 
evidence of a document is the ongmal document, which is ‘pnmar> evidence' of 
Its contents Such original must be produced unless its absence is accourted for 
^lacdonntl 'i Vvans 21 L J C P 141 Theorigicul document must be produced 
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IcRil inquiries, ind to encounge ihe substiiution of wealwcr or sirong^r 
P/ufisoii £v 189, Intlic Derldey PeeraeeCue 4 Camp 415 Str Jamei 
C J observed “Dy tlie gcnenl rule of hw, nothing tint is said by any persou 
can be used as evidence between contending parties unless it is deliver p 
oath in the presence of ihosc parties If material witness happen to uyj 

trial, the person whose cause they would have established may fail 
alihou^h all ihebishops f n the bench should be ready to 
those witness to declare, and add their implicit belie! of the truth of ih 
the evidence would not be received* nh n?s 

It was not inicnded by this section to exclude tliecurcumstantial evidence o 
vvhi«.h can be seen, heard or felt 12 B L R App 18 , 

Where information was Riven to the Police that the ||’^^acoity” and the 
collecting in the house of the fourth accused » ith intent to /,^/d the judge 

person who gave the information was not produced before the intention 


had virongly admitted the hearsay evidence of the Police officers allowing the 

of the accused to commit dacotiy, although the Judge was not w t* . three 

officers to name the person who lohl them that they would nn 


Casea — 22 C W N 75 38 M 466 4 Ind Cas 579 


CHAPTER V 

Of DOCUMBHTARV EVIDENCE 

gl The contents of documents may be 
Proof of contents of docu proved either by primary or by secondary 

ments evidence 

Scope — Th 
secondary evidi 
admissible W 
any objection 
appellate Court 3 * ^ 

62 Primary evidence means the docu 
Primary evidence ment itself produced for the inspection of 

the Court 


Explanation / —Where a document is executed in several parts, each 
I art IS t ritnary evidence of the document, 

Wliere a document is executed in counterpart, each counterpart being 
executed by one or some of the parties only, each counterpart its primary 
evidence as against the parties executing it ’ 


docament are all made by one 
pnnlins lithography, or photography, each 

oZ‘: o°r' “ S°ar°" - "■>“ P"™-T=;.£c:Sr:he'' 7 oSenU 


lUuUratton 

primed at one lime fro"m*oni'o^ngS” Any’’°onronhe° V placards, all 


Secondary evidence 83 Secondary 

Includes— 

(1) cetllSed copies giren 


iplicate 
J D R 
parlies 
■ ted by 
1308) 

leans and 


provisions hereinafter contained 
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(a) copies made from the original by mechanical processes which m 
themsehes insure the accuracy of the cop), and copies compared 
wilh *uch copies , 

(3) copies made from or compared with the original , 

(4) counterparts or documents as against the parties who did not 

execute them . 

(5) oral accounts of the contents of a document given by some person 

who has himself seen it. 


Ulustrahont 


(a) A photograph of an original IS secondary evidence of 1 s contents though the 
t«o have not been compared, if it is proved that the thing photograped was the 
original 

(i) A copy compared with a copy ofa letter made by a copying machine is 
secondary evidennce of the letter, if It IS shown that the copy made by the copying 
machine was made fiom the original 

(f) A copy transcribed from a copy, but afterwards compared with the original, 
IS secondary evidence , but the copy not so compared is not secondary evidence 
of the original, although the copy from which it was transcribed was compared with 
the original 

(rf) Neither an oral account ofa copy compared with «he original, nor an oral 
account ofa photograph or machine copy of the original, is secondary evidence 
of the original 

Scops— This section is exhaustive of the kinds of secondary evidence admissible 
under the Act 43 M L J 37 • see also 10 Ind Cas 852 

Clause (1)— Certified copies mean copies signed and certified as correct by 
official having cust^y of originals They are alioved as evidence by various 
statuies \CoekU Cat J23 ) 

Clause ( 2 ) —Vide Illustrations {i) and (c) 

Clause ( 3 } — This clause includes copies proved by ora) evidence to have been 
examined with and to correspond wjth the originals The witness may either have 
examined the copy which another person, not called as a witness read from the 
original All piblic documents may be proved m the manner, but certified or office 
copies are generally used when available {CotiU Cas j2j) See also 19^4 Nag 
375 , 20 L W 719 

Clause ( 4 ) — ‘Counterparts' or copies executed by certain parties only, are 
primary evidence against such parlies only Cockle Cas ^oS 

Clause ( 5 ) — 66 Ind Cas 557,36 Ind Cas 696 “Seen' includes also ‘read 
over 73 Ind Cas 6^4 , See also 71 Ind Cas 654 , 80 (iid Cas 939 »(i 9 ’ 4 ) All 79' 

Illustration (0) — A copy of a copy ts inadmissible in evidence 54 Ind Cas 
941 = 1 P L T 47 . 7 A 738 

Cases — secondary evidence can be given ofa document, which is not 
proved to have been writun by the accused or to have ever existed 8 A L J 30’ = 

to consider 
3 Pai L T 
■ lous suit in 

ary evidence 
* nsfation ofa 

Purw wa or gram is not secondary evidence of iliai grant and so it is not admissible 
m evidence 35 Ind Cas 301=34 L W 331 


Proof of documents by pri 
roary evidence 


64 Documents must be proved b) pri- 
mary evidence except m the cases hereinafter 
mentioned 


Scope — Seconoary evidence is not admissble where loss of primary 
evidence is not proved As regards documents the best eviden e in the posse 
ssioB or power of the party tendering it roust be given General!), the best 
evidence of a document IS the original docament, which is “primary evidence' of 
US contents Such original must be produced unless its absence is accounted for 
Macdonnel v Evans 21 L J C P 141 Theongiaal document must be produce’ 
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whenever there IS a question as to US contents or terms, unless for special reasons 

secondary etidencc IS allowed I\ 'f tZtwOrth)%\^ R I C C R I03"'37L J 
3 , ^ V Hunt 3 B and Aid 566 Hut when the loss of the orieiml has not been 
proved and inspile of lint the Court of first instance adtrnticd a copy -.1 
certificate, witl out any objection from ihe other party, no objection ca 
m the appellate Court 3 L B R -fo 

Cas« m stcondiry 6S. Secondary ewdencc may be 

evidence relating to docume existence, condition or conte 
nts may be given in the following cases — 

(а) when the original IS shown or appears to be in the possessio 

power— . j 

of the I erson against whom the document IS sought to s 

of any person out of reach of, or not subject to, the process of 
Court, or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section ob, 
such person does not produce it , onemal have been 

(б) when the existence, condition or . _e„on against whom it is 

proved to be admitted in 

( \ \‘'has*’'been 'destroyed or lost, or when the party 

(c) when the original n contents cannot, for any other reason not 
ansing^fwniTi'is*<3'^ default or neglect, produce it m reasonable 

y IS of such a nature as not to be easily movable j 

^^whenihe otilmal is > pubbe document within the menning of 

wh«n^he'otlglnal u document of which a certified copy is permitted 
by this act, or by any other law m force m British India, to be 
civen in evidence , 

« •) the the originals consist of numerous accounts or other 
documents which cannot conveniently be examined id Court, 
and the fact to be proved is the general result of the whole 
collection 

In easel (n), (c) and (i/) any secondary evidence of the contents of the 
document is admissible 

In case the written admission is admissible 

ln ca>eW ot(y; a ceiiiSed copy of the docameni, but no ollisr kmd of 
Secondary evidence, is admissible 

In case {g), evidence may be given as the general tesull of ihe docu 
menls by any person who has examined them, and who is shilled in the 
f examination ol such documents 'b“icu in me 

Clause (a)— Secondary evidence of a document is admis^iMr. «,!,»„ .u 1 

IS m possession of m adverse or opposite ptrtv who refusal .w original 

rha. he may have r.me ,o cons, to .he lerms of rh. do«me„',“ 

"-here the document is in Court 
■ ’’P'^cdplely js suSicient to render 

i!.'.' onmnnl'Ts'mll'.l ha«'“ .r'lo'ad^^'hle wh'J 
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produce the document secondirjr evidence is not competent R v Inhabitants 0 
Ltanfathtty^i% L J M C H^CoekU Cat 317 The liw requires that a partj 
shall do at| that he can legally do to compel production of a docume t by a strangei 
before he puts in secondary evdence against an opponent Cockle Cat 318 set 
also 12 tnd Cas 1^61 31 Ind Cas 892 

Cases —L R 3 ' 8 1923 (Bom) 177 3 Lah 282, 67 I C 237 , 4 

Lah L J 41S 66 Ind Cas 360 , 24 O C 372 , 6 * Ipd Cas 60 , 62 Ind Cas 

444 , S3 Bom L. R 506 , 49 Ind Cas 507 , 41 A 592 , 35 Ind Cas 328'; 34 Ind 

Cas IS3 p *3 C L J 112,12 Ind Cas 861 , L R 4 A 231 . 71 Ind Cas 825 , 1923 
Rang 112 , L R 4 A. 152 , 78 Ind Cas 568 , 6 C 753 , 26 C 53 

Clause (c) — Secondary evidence of the contents nf a document is admissbie 
when the anginal is lost U D R (1897 — 1901) Vol H 382 But it must be 
shown that proper search has been mideforit What is proper search depends 
on the nature and val le ofthe do uiai'ot More careful «!earch will be required for 
a valuable than for a useless document tBrejister v Swell, 3 B & Aid 296 
Cockle Cat 318) Such evidence is not admssibic by mere assertion of loss 

L R 3A 539 , see also 67 tml Cas 565 4 Lah 416, 49 Ind Cas 1006, 32 

Ind Cas 399 ,4 j Ind Cas 8SS 

Clause (d) — Secon lary evidence of a document is admissible nhere the origina 
cannot be brought to Court because it is physically impossible to bring the original 
as m the case of writings on walls tombstone and the like Mortimer v liPcallan 4 
Jur i 73 *»CoelU Cat yt 

r' - *■ ' • , ^ t p J— i.t» ^vherc the ongma 

quire, the onginal to 

’ • , ‘the case of public 

• • le Bank of England 

” " 4 s the original is in 

• • dmissible 63 P R 

•• R 59 , 3< C 293 

44 vV It 11,1 

Clause (f) —A registration oflice copy of sale deed IS admissible it Ind Cas 
50 , 36 Ind Cas 673 

Clause (g) —Vide 2 Lah L J 714 , 6 M 80 , 5 C 568 


66 Secondary evidence of the contents of the documents referred to in 
„ , . ... ... section 6s, clause (a), shall not be given unless 

Rules as to notice to pfoduc party proposin’; to give such secondary 

evidence has previously given to the party in whose possession or power the 
document is [or to his atcorney or pleader,] such notice to produce it as is 
prescribed by law , and if no notice is prescribed by law, then such notice as 
the Court considers reasonable under the circumstances of the case 


Provided that such notice shall not be required in order to render secon 
dary evidence admissible sn any of the following cases, or in any other case 
in which the Court thinks fit to dispense with it — 

(z) when the document to be proved is itself a notice , 

(2) when fiom the nature of the case, the adverse party must know that 

he will be required to produce t( , 

(3) when It appears or is proved that the adverse party has obtained 


(4) Court , 

(5) *he loss of the 
document , 

(6) when the person in posses>ion of the document is out of reach of, 

or not subject to, the process of the Court 


Legislative changes — The words within bnckets have been inserted by Aa 
18 of 1872 

Soope — Secondary evidence of a document is admissible when (he onginai is 
m possession of an adverse or opposite party, who refuses to produce it after proper 
notice to produce Dwyer w Colltns 31 L. j Ee s-j , see also 34 Cr L. J 303 A 

C. C. H Vol X— 196 
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wlicnevrr ilitre 13 T oucsjion ns In its^ contents or terms, unless for specitl 
sccomhr> tvi kiK*. is nllowctl A v K i C C U 103-37 L J 

3 , A V ////«/3 II 'irul Aid 566 But when the loss of the oriclinl Ins not oecn 
''of first instince vlmmecf a cop/ 

the other party, no objection can be taKcn 

06 S.co„dy,cy,de.co may beg.ven^^^^^^ 

evidence rclfUing to dociimc oxisitnco, condition or contents 
ms may be Riven in tho following cases — 

(«) when the original IS sliown or appears to be m the possession or 
power— . 

of the iQtson against whom tho document is sought 10 s 

oi any ptrson out of roach of, or not subject to, the process of t 
Court, or 

of any person legally hound to produce it, 
and when, after the notice msntioned in seclion oo, 
sucli petson docs not produce it , ^ ^ or,«-inftl have been 

(i) when the exis ' whom it is 

proved to 

proved or . tiestrovco 01 luoi, ui •ut»i the party 

' '' 'ofrer'rnG”n e uo ofiiis contents cannot, for any other reason not 
armn^fwn lus own default or neglect, produce it in reasonable 

fthen the ongtnnl n of such a nature ns not to be easily movable 5 

(r) when the original is a public document within the meaning of 

section 74 I 

when the otiKmal i» document of which a certified copy is permitted 
' by tins act, or by any other law in force in Ilrmsh India, to be 
given in evidence , 

(s) when the tlie originals consist of numerous accounts or other 

documents which cannot conveniently be examined m Court, 
and the fact to be proved Is the general result of the whole 
collection 

IncAsoi(i) (n) and (rf) any secondary evidence of the contents of the 
documo U is admissible 

In case tl o wntten admission is admissible 

In cn.o (.1 or (/; n cetlrlrctl cop) of ihe document, but no oli.er kind of 
s*condaty evidence, is adimssible 

In case C^-), CMdcnce may bt gUen as to the ceneral /kr ,1 j 
nrtnlsby in) person rrlro Ins Miimncd Ihenr, nnd »1,L is sk°llS° r^d?. 
examination of such documents “ SKilled in the 

Clft«se<a)—Sec<Jiidar> evidence ofadocumealis admissibly. 1 

rodlicc '’"“re objcc?‘^("a Kcc to modnSe " iraber a 

dmlinr'r, ™«.c- l."Pr»I...VI> .» IrrKlrrcc .l,c\tS°tm':rr',t'%';';,'rl no' 

or nr^.miwm 

at ibr t me c • 

seconliryci • 

the original is in tl c 1 an suamcr' oriU '‘'*0 admissible when 

ofprudcKe comj clhh e 1 j hw to *’r>nxlHce,,nJ "lois on the ground 
wl cn summoned os a witness with a ‘^A vmi J'ho refuses 10 do so, either 
witness without ft rTwii/wyn if Ic admits if ^ when sworn as a 
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produce (he document, secondary evidence is not c£mpetent R v Inhabitants of 
'e ' ^ ^ 2^^^ requires that a party 

1 docume t by a stranger 

■ nt Cockle Cas 318 see 

- — M J . u oa» i.)X 

Cases — L R 3 ^ S 1922 (Bom) 177, 3 Lah 282, 67 I C 237 , 4 
Lah L J 418 , 66 Ind Cas 360 , 24 O C 272 , 62 Ind Cas 60 , 62 Ind Cas 
444 , 23 Bom L R 506, 49 Ind Cas 5®? . 4i A 592, 35 Ind Cas 328*; 34 Ind 

Cas 153 I 23 C L J 112 , 12 Ind Cas 861 , L R 4 A 231 71 Ind Cas 825 , 1923 

Rang 112 , L R 4 A J52 , 78 Ind Cas >68 , 6 C 753 26 C S3 

Clause (c) — Secondary evidence of the contents of a document is admissble 
when the original is lost U B R (1897—1901) Vol II 382 But it must be 
shown that proper search has been made for it What is proper search depends 
on the nature and val le of the do'*ument Morecarefil search will be required for 
a wJuable than for a useless document (lire Jester v Swell, 3 B &. Aid 296, 
Cockle Cas 318) Such evidence is not admssible by mere assertion of loss 

L R 3 A 539 , see also 67 Ind Ca» 365 4 Lah 416 49 Ind Cas 1006 32 

Ind Cas 393 , 4, Ind Cas 838 

Clause (d) — Secon lary evidence of a document ts admissible where the original 
cannot be brought to Court because it is physically impossible to bring the original 
as in the case of nntings on walls tombstone and the like Mortimer v M'callan, 4 
Jur \Ti~Coekle Cas 321 

Clause (e —Secondary evidence of a document IS admissible where the original 

jr require the original to 
in the case of public 
the Bank of England 

' ' a ’ as the original is in 

existence no s admissible 63 P R 

1878, see alsc L R 59 34 C 293 

22 C W N 742 

Clause (f) —A registration office copy of sale deed IS admissible 11 Ind Cas 
50 , 36 Ind Cas 673 

Clause (g)— Vide 2 Lah L J 714, 6 M 80 5 C 568 


66 Secondary evidence of the contents of the documents referred torn 
, section 6$, clause (<?), shall not be given unless 
Rules as to notice to produce party proposing to give such secondary 

evidence has previou'ly given to the party in whose pos5e>sion or power the 
document is [or to Ins attorney or pleader,] such notice to produce it as is 
prescribed by law , and if no notice is prescribed by law, then such notice as 
the Court considers reasonable under the circumstances of the case 


Provided that such notice shall not be required in order to render secon 
dary evidence admi'sible in any of the following cases, or in any other case 
m which the Court thinks fit to dispense with it — 

(1) when the document to be proved is itself a notice , 

(2) when fiom the nature of the case, the adverse patty must know that 

he will be required to produce it , 

(3) when It appears or is proved that the adverse party has obtained 

possession of the original by fraud or force , 

(4) when the adverse party or his agent has the original in Court , 

(5) when the adverse parly or bis agent has admitted the loss of the 

document ; 

(6) when the person in possession of the document is out of reach of, 

or not subject to, the process of the Court 


Legislative changes— The words within brackets have been inserted by A« 
t8 of 1872 

Scope— Secondary evidence of 3 document is admissible when the original is 
in possession of an adverse or opposite party, who refuses to produce it after proper 
nonce to produce Du/jerv Collins, 3* L- J Ex 225 , sec also 34 Cr L. J 305 A 
C. C. H. Vol I— 196 
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produce ihe document, secondiry evidence is not competent H v Inhabtlattlt of 
'f ' ’ . . ~ - .. requires that a party 

a docume t hy a stranger 

' ■ nt Cockle Cas 318 see 

Cases— L R 3 N S 1912 (Bom) 177: 3 282 67 I C 237 4 

Lab L J 41S , 66 Ind Cas 360 , 24 O C 272 • 62 Ind Cas 60 , 62 Ind Cas 
444 , 23 Bom L R 506 , 49 Ind Cas 507 , 41 A S92 35 Ind Cas 328*5 34 Ind 

Cas IS3 , 23 C L J iia , 12 Ind Cas 861 , L R 4 A 231 71 Ind Cas 825 , 1923 

Rang ira , L R 4 A 152 , 78 Ind Cas 568 , 6 C 753 26 C 53 

Clause (c) — Secondary evidence of the contents of a document is admissble 
when the original is lost U B R (1897 — 1901) Vol II 382 But it must be 
showTi that proper search has been mtdeforii What is proper search depends 
On the nature and val le of the do um“ni More careful «earch will be required for 
a valuable than for a useless document iBrejJsler v Suell, 3 B S. Aid 296, 
Cockle Cas 318) Such caidence is not admssible by mere assertion of loss 

L. R 3 A 339 , see also 67 Ind Ca» 56, 4 Lab 416 49 Ind Cas 1006 32 

d Cas 399 , 43 Ind Cat 838 

'ilause (d) — Secondary evidence of a document is admissible wbere the original 
t be brought to Court because it is physically impossible to bring the original 
e case of writings on \\ alls tombstone and the like )for(:mer v Wcallan,^ 
••Cockle Cas 321 

*4 (©/—Secoadary e\»dence of a document »s admissible where the original 
rought to Court, because the law does not alJoii or require the original to 

0 Court, on grounds of pubi c convenience as in the case of public 

01 • ’* the Bank of England 

’ t as the original ts in 

s admissible 63 P R 
L R 59 34 C 293 


registration odree cop\ of sale de^f ® document which was re 
t the intention was that if the 

. rut# y m» npJ wlh the document in the 

Vide 2 Lan L J 714 » © ro isirfered proved, and that it was 

.ondnry evidence of tht conte" “''"“"S or some oiher 

’ section 6c <locument was m fact signed by 

) nonce to produce attesting witnesses 39 A io9=4t 

me parr aliesiing witness 22 A L J, 

as previously given to the p 
ts [or to Ins attorney or p 

* by law , and if no notic*-® an attested document of its execution 
considers reasonable shall be sufSetent proof of its 

» J .et .< I -J. cution as against him though it be a docu- 

Jed Ilrat suef, nonce sh altefted. 

admissible in an ^ * 

Court thinks fit is to be read subicct to the provKo (o section 
the docutnepghsh law a document which requires attestation 
the n attesting witnesses an t this 

* diom ibe document was executed has admited its execu 
^ •’® ‘*eciion deviates from that \icw and lays down that where 
the party an attesting witness need not be called The 
of lo tbe admission of party in the course cf the trial of 
,iion of a document by the admission of the party 
pR 85,7c W N 384 Nonadmssion ofexccuiion 
^ 'niess It amounts 10 an acknowledgment of the 

in pc/ 36C L J 373 The word execution in this 
led to iflbxing his sgnaiure or mark has signified his 
* *"601, and if a party admits that he has done this, 
•r}je^4l296 This section a\as intended to dispense 
witnesses and with forma’lj proving execution 
, . ig A L. J SjS M here iherc are two cx"cutams 

idcnceof a. according 10 law in respect ofone of them 
Cas 9 The admission referred to in this 
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whenever there IS T, question as to US cojHcnts or terms, unless for special reasons 
^ ^/a'Or/^.L R I C C R 103*37 L J M C 

11 when the loss of the original has not been 
of first instance admitted a copy of the sale 
the other party, no objection can be taken 

i 

Cases in which secondary 65 . Secondary evidence may be given of the 
evidence relating to docume existence, condition or contents of a document 
ms may be given m the following cases — 

(а) when the otigmal is shown or appears to be m the possession or 

power — 

of the person against whom the document IS sought to be proved, 

Or 

of any person out of reach of, or not subject to, the process of the 
Court, Or 

of any person legally bound to produce it, 
and when, after the notice mentioned in section 66, 
such person does not produce it , . 

(б) when the existence, condition or contents of the original have i>e n 

proved to be admitted in writing by the person against whom it is 
proved or by his repieseniaitve in interest , ... 

^ ' V-,- A^«irovf»n nr Inst, or when the party 

any other reason not 
reduce it in reasocable 

(d) wherTthe original is of such a nature as not to be easily movable , 
w heti. ibe original IS A pu blic document within the meaning of 

itte^ , . . 

^ «n,s <'9oab\- of giving evidl^J certified copy is permuted 

that It ?hall not fo'M m British India, to be 

nrnof of th® ex-culion of 

which baa been registered m acco** numerous accounts or other 
Rezistration Act t9o-J unless lU execui^iently be examined m Court, 
to have been executed is specifically deni^ general result of the whole 
Scope —When a document^ is requ 

of the contents of the 


y other kind of 

395 Sale deed and surety bond do not requ re to be piV ^ 

30 Ind Cas 6, , a6C 'JI -3 C W N aaS A",u\esult of the do™ 
cannot be proved even as containing a personal coV . 

Such objection cannot be taken for the fir t time la the ap^ Kiiiea in the 


if the document vs one requ red by taw to be/”* is also admissible when 
transfer 55 Ind Cis 501 who is, on the ground 

transicr ^ 5- ^ho refuses to do so, either 

* This proviso has been added when sworn as a 

/c document jn Court Mills 
^diere he can be compelled to 
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Tlie effect of this proviso is that if the document m question be not 
t be a tcffiaiercd document, no aitesting witness need be called 
'cecunon unless us e«cution is specifically denied by the other 
cases lajing down a contrary principle arc made obsolete by 


such aitesiing witness can*be found, or if the document pur- 
ports to hate been executed in the United King 
no a cs mg jl must be proved th it the attestation of 

one attesting witness at least is in his hand 
that the signature of the person executing the document is in 
ig of that person 

us «ection IS applicable only in cases where tl e document is question 
n unregisiered document or if it be any other document in that case 
s specifically denied proviso to section 6S 

he plaintiffs sued the heirs of a mongigor on a mortgage deed, execu 
asdenied In order (o prove the deed ivitn^sses were examined who 
d with the handwrmng of two of the attesting wune«ses who were 
J There was no evidence on record to show that the other attesting 
not alive or were not subject 10 the process of the Court There was 
It b^ ihe plaintiffs pleader to the effect tint he had been unable to 
whereabouts AVW, that under the provisions of the Evidence Act 
not be admitted to prove the signaiure of ihe attesting « i nesses muil 
ill Uie attesting wunesses had been duly accco iied for iiind Cis 
34 A 615 , 10 A L J *17, as A 364 "7 Ind Cas 866 When 

nrst instance comes 10 a Aiding .a to a documen having been 
•wuhinihe meaning of this section it cannot be legally interfered 
lellaie Court, especially when no objection was taken totheadmis 
document at the time of the hearing 32 incl Cas 760 Ss 68 
■geiher were intended to lay down how a document wh'ch was re 
> be attested coitd be proved, and the inieniion was that if the 
le sections as to proof were compled with the document in the 
"viHepie \.o \\\t contrary must Le coisidered proved, and that it was 
on of the legislature that an attesting witness or some other 
have to prove further that the document was in fact signed by 
n the presence of at least two attesting witnesses 39 A io9>>eAI 
An illiterate witness may be an attesting witness a* A L J 

dmission of a party to an attested documentor its execution 
. I b himself shall be sufficient proof of ns 

i documeiit ^ execution as against him, though it be a docu- 
nrerre bf I'.ro' to bo sttestod, 

iw this section is to be read subject to the provi«o to section 
lording to English law a document which requires attestation 
oved by one of the attesting witnesses an t this 
perso 1 by whom ihe document was executed has admited us execu 
nut this seciion deviates from that view and lays down that where 
admitied by the party an attesting witness need not be called The 
^ relates only to ihe admission of party in the course cf the trial of 
to the attestation of a document by the admission of the party 
C 190 , 7 N L R 85 , 7 C W N 384 Non adm ssion of execution 
er tins section unless it amnun 

of the instrument 36C L J 37 , 

that the piny by affixing his sgi 
nientsofthe document, and if a p 
uiion 54 Horn L R i-*q 6 This 

iiy of calling attesting witnesses ar * 

tl c parly admuled It 19A L. J 855 \\ here there arc two executants 
eed attestation may be according to law m respect ofone of them 
ct of the other 47 Ind Cas 9 The admission referred to in this 
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[S 78 


not applictblt! to lobths 22 W R 3C5 The contents of the ^ J', 

proved by the pro luctloo of ctriified copies furnisliel is provided by 6* 7 ^ 

77 o{ \U« Aci L v< 3^ 3% ^Uev ) 

77. buch certified conies miy be produced in proof of the contents of tbc 
^ , , public doaimenis or parts of the public documen 

dSn o,t"S co^l^s P«PO'‘ “ “P'“ 

Scope —Public documents cm be proved by producing certified copies of the 

5.ime 3O C 335 A certified copy of the order of a Court pissed u-C-r this 

should be receive I m evidence, if offered in proof of tlic comP*’®"” ,ud, 

section ns it is 1 copy of 1 document forming the record of m id °i . ‘ q 
cul ofiicer i A L J 369 bee tlso 32 W U 355 , 14 C 486 (i ^ 1 ' 

in I , 78 The following pnMic documenta tniy 

nlc'im “‘T'"-'' bo prated t. follow! — 

(t) Acts, orders or notificilioni of the Executive Government of British 
III lia in nny of its departments or of nny Local Government or any 
dt'putmem «f any I oi.nl Goummcnt — 

by the lecords of the depirtiiKnli c«.rtifi<-d by the heids of those depart* 
nienti respecitvcly, . . j , 

or by nny document purporting to be primed by order of iny such 
Goiernmeiit ‘ 

(i) The procctdtiifii of the Lcftishiurcs — 

by the iourinU of tUo.e bo lies respectively, or by published Acts or 
nlistrncts, or by copies purporting to be printed by order ot 
Government 

(3) prochmitions orde's or regulations issued by ITer maj>.3ty or by 
the Privy Council, ot by any department of Her Majesty’s 
Government,— 

by copies or extracts contained m the London Guette, or purporting 
to be prlnttd by the Queen’s Printer 

( 1) The Acts of the Executive or the proceedings of the Legislature of 
a foreign country, — 

tiy jourmU published by theif authority or commonly received in that 
country as such or by a copy certified under the seal of the 
» nmiry ot soytrcign of by n recognition thereof in some public 
Aci of iho Governor General of India m Council 

( 5) I he proceedings of a municipal body in British India, 

Ityit topy of Sttcli pcctdii,gj.<:,.rti6ed by tho legal keeper thereof ot 
rach foJy ptitl'O'hog to be published by the outhoiity of 

(ii) I’oblie dotiiiiteitls of nny other clnss in u foreign country,— 

i)> ih origirnl or by a copy certified by the legal keener iW^nf 

« ce.„r. t 0 un’dcr Z seal of 1 noury putEr S 

l-unulor '^tiuly certified b^Se 

hsrutc, of'?^ 


of thi- 

form,n country 
Scopo — conec tVirrj. 

! u')t cd(v-unenti W’ I h nre no n el o,f*.n II of proving certain 

___ 0 Ktte.( 6 )-aO lot Ca. Cr .L’ TZ" Ca, 

Clause {6/— 15 C U S lots- 14 C L.J 37, 
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Presumptions as to Documents 


79. The Court shill presume e\ery document purporting to be a certificite, 
T> certified copy of other document which is by law 

dMl-ired to be odmissible as ev.deoce of any par 
ticular fact and which purports to be duly cer 
tified by any ofBcet in British India, or by my offi er in iny Nitive State m 
alliance with Her Majesty, who is duly authorized thereto by the Governor 
General in Council, to be genuine 

Provided that such document is substantially in the form and purports to be 
executed in the manner directed by law in that behalf 

The Court shall also presume that any offi er by whom any such document 
purports to 6“ signed or certified held when he signed it, the offical charac 
ter which he claims m such paper 


Scope — The registering officers evidence is not necessary to prove the certificate 
of regiatraiion the genuineness of which is to be presumed under this section 71 
Ind Cas 805 


80 \Vhenever any document is produced before any Court, purporting to 
o ^ j be a record or memorandum of the evidence or 

prj|“e7r;e=L'3o?'Sr ofbeev.da„ca g,ven by a 

ce a judicial proceeding or b fore my officer autho 

Tired by law lo take su h evidence or to be a state 
ment or confession by any prisoner or accused person taken in accordance with 
law, and purporting to be signed by any Judge or Magistrate or by any such 
officer as aforesaid, the Court shall presume— 

that the document is genuine , that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it are 
true, and that such evidence, statement or confession was duly taken 


Scope— The statement as to which this section says that certain presumptions 
shall be drawn are statements or confessions taken m accordance w th the law The 
section does not render admissible any particular kind of evidence but only d spen 
ses with the necessity for formal proof m the case of certain documents taken m 
accordance with lav Section So does not operate to render it *tdm ssible The 
’ 11 . _ -.irt - munlur nte esit aefu 

ceeding 9M 224=^2 
Magistrate and where 
Judge or Mi^, strate, 
y be suDplied by oral 
irded by a Magistrate 
•>ii T\it anestaxion 

ofa deposition by a Magistrate in tlie presence ofthe accused is not obi gaiorv 
10 A 174= A W N x888 il ,eonlri 18 C 129 The seel on has no bearing on the 
question of the admissibility ofa statement made by the deceased as a dj mg deda 
ration 9 P R 1900 Cr see also ii B H C R 247 

See also 15 M 63 , 15 Ind Cas 9S, , P L R 1900 Cr 83 , 10 C P L R Cr 16 
7 C W N 220 , 1 L D R 340 , 1 D 319 , 10 O C 1 12 60 Ind Cas 437 56 Ind 
Cas I 60 


8 1 The Court shall presume the genuiness of every document purporting to 
„ ^ be the London Gazette or the Gazette of India 

„rrp7S°y‘v‘°=tc,V''.^ »' •>■'= Oov'"’-"' of ooy Loe^i 

Parliament and other docu Government, or of any colony, dependency or 
n^gnts possession of the British Crown, or to be a 

newspaper or journal, or to b-* a copy 
ofa private Act of Parliament printed by tb- Queen’s Pri Uer, and of every 
document purporting to be a document directed by any law to be kept by anv 
person, if such document is kept substantially m the form 
by law and is produced from proper custody. 
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English law —The Government Gazettes of London, Edinburgh and Dublin 
are admissible (and sometimes conclusive) evidence of the public, but not of the 
private matters contained therein Plttpson Ev 296 

82 When any document is produced before any Court, purporting to 
_ be a document which, by the law in force lor 

‘he lime being in England and Ireland, OTuld 

proof of the seal OP stamp or signature authenticating it, or of the 

or official character claimed by the person by whom it purports to oe sig . 

the Court shall presume that such seal, stamp or signature, is . -,.i 

that the person signing it held, at the time when he signed it in j 
or official character which he claims, . 

and the document shall be admissible, for the same purpose for w ic 
It would be admissible in England or Ireland 

Scope — The object of this section is 10 give currency m the oHndja 

to the presumptions which with regard to cotam ' * 

in the English Courts Such documenis are ' ’ 

as they would be m England anJ it is no more i 
It would be m an English Court 10 prove the 
person signing it held the office which he cirim 
Act 1851 (uand 15) Vict c 99, the effect of whi 

of the King’s dominions, documents which wi ^ ^ a,«ned 

or of the oIEcitil ehameter of the person by n'hon. ‘Il'/ jiction eoaele lhai 

ate adtnieethle to Eagluh hw Cummeian Ev for ■nbicb n umiW 

the document shall be admissble m Indu w t«* ^ ^ 

be admissible in England and Ireland ( Woodroffe Ev] 

83 The Court shell pi«ume that map. or plans purporting to be made 
Qo inewoun snaii v by the authority of Government were so made, 
Presumption ns to maps or accurate , but mips Or plans made 

plans made by authority of purposes of any cause must be proved 

overnment accurate 

Principle —The general ground of rccepiion is that such documents contnm 
the results of inquiries made and-r competent public authority and concerning 
matters m which the pjblic are interested {Phifisott, 313) 

Accuracy — Accuracy of Amm s map means accuracy of drawing and measure- 
ment It hss no rererence to correctness of boundir es etc, in relatlOD to rights of 
ptrues as 'V R 179 Government map is admissible under this section 9 M 
T 415 But Government rA<i7M made for its p ivate use are not admissible in 
parties lor proving the character or tenure of the lands 
^de cribeJ therein 9 C 741 hthauk buit map is presumed to be accurate under 

clTios “ SI 9. 5 C 822,30 C 291 (P C) = 7 C \V N ,93,3" 

84 The Court shall presume the genuineness of every book purporting 
PresumpiionastocoIIections or published under the authority 

of laws and reports of deci Goiernment of any country, and to con- 
s'*"* any of the laws of that country 

of such comiiry puipoi'ing to contain reports of decisions of the Courts 

^ Scope— The genetal rule, ns to the proof of foreign Ians, is that the law which 
wd by a Copy properly nuthenticaied , and 
the testimony of experts, that is by those 
> Lord Chitf Justice Denham dtiiwtA'n 
“There does not appear to be in fact any 
, stion raised here as to any executive mode 
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of getting It ihis €\idcnce for we hive both materials of knowledge offered to us 
We hate the witness, and he stales the law, which he S3>s is correctly laid down 
in these books The books are produced, but the witness describes them as 
authoritative, and explains them by his knowledge of the actual practice oftho 
law A skilful and scieniiffc man must state what the law IS but may refer to books 
and statutes to assist him in so doing'* California Civil Pro Coffe lays down ‘The 
oral testimony of witnesses skilled theicin is admissible as evidence of the unwritten 
law of sister state or for foreign country, as are also printed and published books of 
reports nf decisions of the Courts of such stale or country, or proved to be commonly 
admitted in such Courts ” 


85 . The Couit shall presume that every document purporting to be a 
T, , power of aitornei, and to have been executed 

° «"thentl«ttd by •> Notary Public, 
’ or any Court, Judge, Magistrate, British Consul 

or Vice Consul, or representative of Her Maj-*sty, or of the Government 
ot India, was so executed and authenticated 


Cases — A lower of attorney given by the executors under a will to a certain 
person authorising him to apply for letters of administration did not purport to 
have been executed m the presence of a Notary Public or any other of 
the persons designated m this section 2i M 492 In order to comply with 
the proMstons cf this section, the power of attorney must be executed before 
or be authentrated by one of the persons mentioned m the section 16 C 
776 This section is mandatory When a document purporting to be a 
power ofatiorncy and to have been executed before and auti eniicated by a 
Notary Public IS produced before the Court, an affidavit of mdentification as to he 
person purporting to make the power of attorney being the person named therm is 
IS unnecessary 9C W N 980-330 625 The language of the section does not 
warrant the assumption that the provision contained in iliis section is of an exhau 
stue character and that other legal modes of proving the exciiiion of a power of 
attorney are not admissible at M 492 A registered power of attorney is admiss 
tble m evidence to prove the agency under tbt» section and unless its genuiness is 
suspected m which case proof of its excution can be called for, the agent should 
be allowed to appear and Svt witbm the meaning ofO III rule a of C P Code 
33 Ind Cas 66 ( 


86 The Court may presume that any document purporting to be a 
r, . .e , certified copy of any judicial record of any coun 

Presumption as to certified jjy not forming part of Her Majesty’s dominions 
cop,e,offore,Bnj»<iic.al r.co,* .1 the dojment purports 

to be certified m any manner which is certified by any representative of Her 
Majesty or of the Government of India |in or for] such country to be the manner 
commonly m use in that country for the certification of copies of judicial 
record® 


[An officer who, wjlb respect to any lewlory or place not forming part o! 
Her Majesty’s dominions is a Political Agent therefor, as defined in section 3, 
clause (40) of the General Clauses Act, 1807, shall for the purposes of this 
section, be deemed to be a representative of the Government of India in and 
for the country comprising that lemtory or place] 

Leeislatlve chBnges->Tbe words within brackets in para 1 have been subsii 
luted By Act 3 of 1891, The last para has been substituted by Act V of 1899 s 4 


Scope — ^This seciion hjs down that if a cop> of a foreign judicial record 
purports to be certified in a Riven way the Court may presume it to be genuine 
and accurate The section, lioweter, docs not exclude other proof z Bom L R 
562,570 639=40 W N 429 (P C) , 8 Mad Jur 14 22 \V R 303 The 
certificate required by law under this section cannot be dispensed wiih here becaus- 
It can be obtained at any time 5 Lah 105 

Gases — It is doubtful wheiber the notfication m ihe Calcutta Gazette of the 
8ih April, 1879, b) the then Deputy Commissioner of Cooch Bchar regardinj il e 
mode of ccrtilying copies olj udicial records as correct copies aftei the Gotemor 
General m Council had, under s 431 of the Civil Pro Co^e no ifieJ that 
C C. H Vol 1—197 
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rnglishlftw — The Cncrnment Cnette* of I onilon, I «linburgh md Dublin 
nrc 'idmtssiblc (irl somcnmcs conctusuc) cvilcn^'C of the public, bm not of tiic 
priMic matters cnnimncd therein Pklfison Et 296 

82 Wlien an) documeut H ptodiiccd before an) Court, purporting to 
t ^ document which, by the law m force for 

.ho,;™c...„E.„ CRlaJ and 
proororsea, .rL^gUnd^ 

proof of tlie seal or Stamp or Signature authenlicaiing it, or of the judicial 

or official clnracier claimed by the p(.rion by whom it purports to be signe , 
ihe Court shall presume that such seal, stamp or signature, n “ 11 , 

that ihe retSQii sig ung u held, at the time when he signed it the juoiciai 

or official character which ho claims, 

and the document shall he admissible, for the same purpose for which 
it would be admissible in England or Ireland 

Scopo — The object of this section is 10 cue currency m the Courts of India 

^ - * in classes of documents are recognised 

• e derlarcd to be admissible in In lia 
• nccessarir in an Indian Court loan 

e seal or signature or to prove tint the 
^ „ ms This IS founde 1 on the Evidence 

Act 1851 (u nnd 15) Vict c 99, the effect of which is to make admissible in any part 
of the Kings dominions, documents which avuhout proof of the seal or signature 

‘ . mbv whom they purport to have been s gned 

.n^^antCv IT? 170 Tliis seciiott cnacis that 
I a for the wme purpose for which it would 
( Woodrefe Cv) 

S 3 The Court ,hall presume that maps ot plans purpotlins to be made 
by the authority of Government were so made, 
Presumption as to maps or accurate , but mips or plans made 

Governmeni for the puiposes of any causa must be proved 

to be accurate 

Prmaiple— The general ground of recepiion is that such documents contain 
the results of inquiries made under competent public authority and concerning 
matters in which the pjblic are interested \Phtpson ^13) 

Accuracy — Accuracy of A.min s map means accuracy of drawing and measure- 
ment It has no reference to correctness of boundar es etc in relation to rights of 

Go.oSe„?X,r~d?li:r‘u,T.“SfusraVo h? ” 

84 The Couit shall presume the genuineness ol every book purporting 
Presumption as to collections printed ot published under the authority 

of laws and reports of deci Government of any country, and to con 

any of the laws of that country 

of such country Purporting to contain reports of decisions of the Courts 

Scope— Tie general „Ie ns to the proof of foreign Uus .5 that the law which 
by a copy properly authenticated , and 
^testimony of experts, that is by those 
, , ^>'d Chief juihee Denham observed m 

• ere does not appear to be in fact any 

• raised here as to any executive mode 
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of getting It this CMdeiice for we h‘i>e both materials of knowledge offered to us 
We hi\e the witness nnd he states the law, which he says is rorrectly laid down 
in these books The books are produced, but the witness describes them as 
auihontatiie and explains them by his knowledge of the actual practice of tho 

fer to books 
down ‘The 
the Unwritten 

law of sister state or for foreign country as are also printed and published books of 
reports of decisions of the Courts of such state or country or proved to be commonly 
admitted in such Courts ” 


85 The Court shall presume that every document purporting to be a 
^ . . , power of attorne), and to have been executed 

attornci ^ ° s to powers of before, and anthenticated by a Notary Public, 
or any Court, Judge, Magistrate British Consul 
or Vice Consul, or representative of Her Mo]'*sty, or of the Government 
ot India, was so executed and authenticated 


Cases — A lower of attorney given by the executors under a will to a certain 
person authorising him to apply for letters of administration did not purport to 
have been executed m the presence of a Notary Public or any other of 

the persons designated m tins section 31 V 49’ In order to comply with 
the proMSions of this section, the power of attorney must be executed before 
or be authenticated by one of ih* persons mentioned in the section 16 C 

776 This section is mandatory When a document purporting to be a 
power ofaitorney and to have been executed before in 1 authenticated by a 

Notary Public IS produced before lie Court a j affidavit of indent fication as to he 

person purporting to make the power of attorney be ng the person named therm ts 
IS unnecessary 9C W N 986-330 625 The language of the section does not 
warrant the assumption that the provision contained m this section is of an exhau 
stive character and that other legal modes of proving the excul on of a power of 
attorney are not admissible 21 M 493 A registered power of attorney is admiss 
ible 10 evidence to prove the a.ency under iht> section and unless its genuiness is 
suspected m which case proof of its excution can be called for, the agent should 
be allowed to appear and av,t withm the meaning of 0 lit rule 2 of C P Code 
S3lnd Cas 661 


86 The Court may presume that any document purporting to be a 
_ . certified copy of any ludicial record of any coun 

Ity not forig part of Her Majesty s dom.mons 
^ ‘ document purports 

resentative of Her 

” 'y to be the manner 

copies of judicial 

record’ 


fAn offTcer who, with respect to any terrilC' T%ro.-B rr^yrr, -r 

Her Majesty’s dominions is a Political Agent 
clause (40) of the General Clauses Act, i 89 

section, be deemed to be a representative of the u t.itL m juuia in ana 

for the country comprising that territory ot place] 

Legislative changes— iThe words within brackets mpara 1 have been subsii 
luted b> Act 3 of 1891 The last para has been substituted by Act V of 1S99 s 4 


a — >ri „ - I , ^ 1 f « fnnv of a forcign judicial record 

* »y presume u to be genuine 

e other proof 2 Bom L. R 
. • ur 14 , 22 W R 303 The 

dispensed with here becaus- 

It can be obtained at any time 5 Lab 103 

Cases —It IS doubtful whether the notification m the Calcutta GaiMte of the 
8ih April 1879, by the then Deputy Comm ss oner of Cooch Behar, regarding the 
mode of certiKing copies ol] udicial records as correct copies aftci the Go\*ercor 
General m Council had, under s 431 of the Cml Pro Code, no ified th’* 
C C. H Vol 1—197 

r 
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decrees of Con^li Rehir Courts mi},ht he executed ns if ilic> were decrees of 
Indinn Courts, wns n romiOnncc with the provisions of this section of the V,%»te!\cc 
Act when there wns n rcprcscnintive of the Cosernmcnl of Irdin resident m Cooc 
Ikhnr t* C $<6 

87. Tlte Court may presume that any book to which tl may refer for 
, , infotmntiQn on matters of public or genera 

Presumption ns to books mtcrcat and that nnv published map or chart, the 

m:.ps and cl,a:ls slMcmenll of which ate iclcvaot ficH and which 

is produced for its inspeclion. was written and published by 
the time and place, by whom or at which it purports to hare been writ e 
published 

Scope —A Court IS justified in tefenng to hooVs published ^matwrs 

in winch the usage of the instuutton and us iusiory arc described boin b 
relevant to the suit 15 M 241 

E8 1htCtnirtn»jwMiiroeth«a mtscijt, fotwaidcd from “ 

„ , offlee to Ihe person to whom such mesragc por 

Prerumpi.on o, to teleRtt „ ^ atldrested, corresponds with a messsBe 

phic mtssases kclitcter) for trinsm.ssion at the oihee ft™ ^ 

the message purports to be sent but the Court shall not make ° 

' as to the person by whom such message was delivered tot VTawsraWs 

Scope— This secuon allow* the Courts to Sot?w ^iTrhe 

as If they were the otigmal sent, wiih d’' t^snsmiesion and. unless 

‘ " accoluled «,,, seeonrlary evidence ol Iheir 

. irSif Vol 11 381 The Couit « forbidden 
10 male any presumption as lo the person 
by whom the telegeam was sent 4* M 885”37 hf C J . , 

89 The Court shall presume ihit every document, called for and nut 
on rod court 1 after notice to produce was attested, 

cm.ourew"'' “ “domneL .lamped and eseculed in the manner required by 
not produced 

Notes —Where the attesting witnesses of a mortgage deed were dead where it 

and that tt had been returned 
Deny to the moriagagee, and 
fore Court, though called upon, 
luuyjiu tlut tt e execution oi tiie mortgage ueod was m view of this section 

of the Evidence Act sat afictotdy establ shed utcspective of the provision ofs 
34 Ind Cas i68 

90 Where any document, purporting or proved to be thirl, teats old 
Presumption as to decu produced frorn any custody which the Court 
tnents thirty years old IT paniculat case considers proper, the 

Court may presume that the signature and 

every other part of such dociment, which purports to he lo the handwntine 

of any patlicukr person, is in that person's handwrjtihe, and in the casts of 
a document executed ot attested, that it was duly executed and attested by 
the persons by whom It purports to be ereculed and attested ^ 

£xpr<i«»lion— Documents ate said to be in proper custody if they are in 
the place m which, and under the care ot the person with whom they would 
naturally he , hut no custody is improper if ,i ,s proved to have had a legdi 
tkrkcKn mrcumstances of the particular case are such as to ?en 

der such an origin probable 

This explanation applies also to section 8r 

(a) A bas been in possession of landed property for a long time He produces 
from bis custody deeds relating to the land, showing his title to it The custody is 
proper 
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(b) A produces deeds relating to landed property of which lie is the mortgagee 
The mortfiagor is in possession The custody is proper 

(c) A, a connection of I) produces deeds relating to hnds m B s posses 
sions which were deposited with him by B for safe custody The custody is 
proper 

Scope — A document thirty icars old t e a document dated thirty years back 
pre\es itself, if produced from proper custody as an ancient document Ander~ 
xo/r V, tViston 9^ J CP 194 The role that ancient documents' or those thirty 
j cars old prose themselves or >n other words are presumed to have been duly 
executed applies only to those coming from proper custody , that is, not necessarily 
from Uie stricil} legal or most proper custody but from any custody coo'istent 
mih their genuineness and legitimate origin, in which ihey might reasonably be 
expected to be found if they are what they purport to be Bishop of Meath v Mayor 
of Winchester 3 Bingham, N C 163 Cockle Cas 333 Under this section the 
Court can presume the genuineness of a document whicd was not thirty years old 
cither on the date of the sun or on the date of its production but was thirty years 
old on the date when arguments were heard 54 Ind Cas 368 , see also 33 C 
L J 382,60 Ind Cas 96 4i,M L J 310, 57 Ind Cas 786, 61 Ind Cas 959, 

61 Ind Cas 125, 5a Ind. Cas 314, 49 Ind Cas 419, 15 N L R 192, 

6 O L J 3ti . a6 Ind Cas 117 . *3 A L J 921 , 5 L W 509 , 5 P 

'V R 1915 

No presumption can be made m favour of a copy of a document under this 
seciion 16 N L R 106*55 Ind Cas 4'’6 contri 16 L W 462 t6L %V 839 
39 C L J 577 The fact that a document is more than 30 \ears old and 
IS registered and that the genu neness of ilie s gnature of is executant on 

It IS admilted may go to ra se e presumption as to 11$ genuineness But such 

a pre<umption does not exclude the right of the person against whom the docu 
ment is set up 10 rebut that prcstimpiion by showing that it was not properly at 
teste I and was therefore inop'rative 55 Ind Cas 501 It is open to a party 
when producing an old document to rely on the presumption under this section 
and also on it» proof an I the Court may presume a deed to be genuine even 
though K IS not satisfied with the evidence tendered to prove its execution 49 Ind 
Cas 419 In the case of a copy of a document 30 years old, this section empow>ers 
the Court to presume that the copy 1$ in the hand writing of the person in 
avhose hand writing it purports to be 31 Ind Cas 579 A Court is entitled to 
presume under this section that a sale deed more than 3 d years old is genuine 
35 Ind Cas 598 In practice 3 Court does not generally decide whether it will 
make the presumption or not under this section, until all the evidence n the 
case 1$ before it 10 A L J 87 Where the Court of first instance prerumed a 
document to be genuine under this section, it avas competent for the first 
appellate Court to hold that it should not be presumed *0 he genuine and to 
reject It without calling for further proof of the same 22 M L J *17=14 Ind 
Cas 394 

Oases — ^75 Ind Cas 57 , 73 Ind Cas 66 , 3a M L T (H C) 89 , 50 C $36 > 

75 Ind Cis 660 , 1923 Bom 364 1923 Bom 293 , 46 Mad 92 1923 A 420 (2) 

27 C W N 964 9 O & A L R 893 13 A L J 921 , 19 O C 9’ , 19 O C 

321 , 97 P W R 1916=34 Ind Cas 168 


CHAPTER VI 

Of the Exclusion or Oral by Do umentary Evidence 
91 When the terms of a contract, orof a grant, or of any other dis 
Evidence of terms of con pos«*on of property, have been reduced to Ihe 
tracts grants and other dispo- from of a document, and tn all cases in which 
sitions of property reduced to any matter is required by law to b* reduced 
form of document to the form of a document, no evidence shall 

be given mi 
of propetly, or 
dence of its 
det the proMsi 


( 
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decrees of Cooch Belnr Courts miphi be cTccutcd ns if jhc> «cre decrees of 
Indmn Courts was n romplnitcc wiih ilic provisions of this section of the 
Act when there was "I rcprescniniixc ol the Government of India resident m t-wen 
Bchar 14 C 546 

87. Tlie Court mt) presume Uni any book to trhich it may refer for 
, , infotmilion on matters of public or general 

Presumption as to books jniciesi and that any published map or chart, the 

maps and charts statements of which are relevant facta and which 

IS produced for Its inspection was written and published by li’* or 

the time and place, by whom oral which it purports to have been wri 
published 

Scope —A Court IS justified in refering 10 tiooks published long ^rnaoers 

in which the usage of the insmuiion and its lus»ory arc desenbea botli b 
relevant to the suit 15 M 341 

88 The Court may presume that a message, forwarded from ^ 

„ , offlcc 10 the peison to .horn such message pur 

PresompMon as to telegn „ jddtessed, corresponds with a mesMge 

pine messages Lineied for traosm.ss.on at the oflice from nhich 

the message purports to be sent , but the Court shall not make any 
' as to the person by whom such message was delivered for transmissi 

Soopo -Tina section allows the Coons to 
as if they were the original sent with the exccpno" that a p _ P , unless 
made as to the person by whom* tl of their 

the non production of the original i ^ forb dden 

contents is inadmissible U D R { • be person 

by the express provisions of this sec , 

by whom the telegram was sent 43 

!IQ The Court shall Presame that every document, called for and not 

sa The Court sti ^ p,<,duced after notice to produce was attested, 
Presumption as to due «xe stamped and executed in the manner required by 
cution, etc of documents -* / 

not produced 

Notes —Where the attesting wunesscs of a mortgage deed were dead where it 
was proved that the mortgagor had executed tl e deed and that it had been returned 
to h m at the I me of the bale of the mortgaged property to the mortagagee and 
where the mortgagor fa led to produce the deed before Court, though called upon 
to do so that the execut on of the mortgage deed was m view of this sect cm 

of the Evidence Act sat afactoTily estabi shed irrespective of the prov sion ofs 68 
34 Ind Cas t68 

90 Where any document, purporling or proved to be thirty years old 

Presampuan as ta dewu produced from any custody which the Court 
ments thirty years old Ji’ particular case considers proper, the 

eve,y o.he, paif 

of any particular person, IS in that person‘s handwritihg, and in the case of 

a document executed or attested, that it was duly executed and attested by 
the persons by whom it purports to be executed and attested ^ 

■" ““'‘'’■Jr >f «i=r ara in 

SuSiTvV h" “ P"”" ''■'om, the, would 

naturally bo , but no custody is improper if it is proved to have had a legitt 

°u “t the patticuUr case are such as to ten 

der such an origin probable 

This explanation applies also to section 8r 
Illustr ittom 

(a) A has been in possess on of landed property lot a tons time He produces 
from his custody deeds relating to the land showing his title to it The custody is 
proper 
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(b) A produces deeds relaiinjr to landed property of which he is the mortgagee 
The mortLagor is m possession The custody is proper 

(c) A, a connection of B produces deeds relating to lands in B s posses 
sions which were deposited with him by B for safe custody The custody is 
proper 

Scope — A document thirty )ears old / e a document dated thirty years back 
preaes Itself, if produced from proper custody as an ancient document Ander 
son\, lVeston,i)L J C P 194 The rule that ancient documents or those thirty 
> ears old, prove themselves or in other words are presumed to have been duly 
'■'* — ’ “ ' - “ — Dgfrom proper custody , that is, not necessarily 

per custody but from any custody con«istent 
' ite origin in which they might reasonably be 

■ they purport to be Bishop of Meaih v Mayor 

S3 Cockle Cds 333 Under this section the 
Court Can presume the genuineness of a document whtcd was not thirty years old 
either on the date of the suit or on the date of its production but was thirty years 
old on the date when arguments were heard 54 Ind Cas 368 see also 33 C 
L / 382 , 60 Ind Cas 96 , 4t,M L J 310 , 57 Ind Cas 786 , 61 Ind Cas 959 , 
61 Ind Cas 125, 52 Ind Cas 314, 49 Ind Cas 4t9, 15 N L R 192, 
6 O L J 311 ■ 26 Ind Cas 117 , 13 A L J 92t , 2 L \V 509 , 5 P 

W R 1915 

h>o presumption can be made in favour of a copy of a document under this 
seciion 16 N L R io6«S5lnd Cas 4'6 confra 16 L W 462 16 L W 839 

'*9 C^.L J 577 The fact that a dociimem is more than 30 vears old and 
ts registered and that the genuineness of the s g la ure of 1 s s'cecuiant on 
It iS admitted may go to raise » presumption as to ns genuineness But such 
a presumption does not exclude ihe right of the person against whom the docu 
ment is set up to rebut that presumption by showing that t was not properly at 
teste 1 and was therefore inop*ranve 55 Ind Cas 501 U is open to a party 
when producing an old document (o rely on the presumption under this section 
and also on it* proof and the Court may presume a deed to be genuine even 
though It IS not satisfied with the evidence tendered to prove its execution 49 I°d 
Cas 419 In the case of a copy of a document 30 years old this section empowers 
the Court to presume that the copy is in the hand writing of the person in 
whose hand writing it purports to be 3: Ind Cas 579 A Court is entitled to 
presume under this section that a sale deed more than 3o years old 13 genuine 
35 Ind Cas 598 In practice a Court docs not generally decide whether it will 
make the presumption or not under this section, until all the evidence in the 
case IS before ic 10 A L J 87 Where the Court of first instance prerumed a 
document to be genuine under this section, u was competent for the first 
appellate Court to hold that it should not be presumed »o be genuine and to 
reject It without calling for further proof of the same 22 M L J 2»7 j=»I 4 Ind 
Cas 394 

Oases —75 Ind Cas 57 , 73 Ind Cas 66 , 32 M L T (H C ) 89 , So C 526 , 
75 Ind Cas 6&) , 1923 Bom 364 1923 Bom 293, 46 Mad 92 1923 A 420(2) 

27 C W N 964 , 9 O & A L R 893 , 13 A L J 92I , 19 O C 92 , 19 O C 
321 J 97 P W R 1916=34 Ind Cas 


CHAPTER VI 

Of the Exclusion of Oral bv Do umentary Evidence. 

91 When the terms of a contract, or of a grant, or of any other dis 
Evidence of terms of con position of properly, have been reduced to ihe 
tracts grants and oiher dispo- from of a document, and in all cases in which 
siiions of property reduced to any matter is required by law tobereda-fid 
form of document to the form of a document, no evidence saM 

be gtven in proof of the terms of such contract, grant or other dispotawB 

of properly, or of such matter, except the docu 'f or s^condirr 

deuce of its contents in cases in which seen j, 

der the provisions hereinbefore contained 
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r —When 1 public officer IS required by hw to be '‘ppojnted in 
writing, and when it it shown lint my pariiculir person has acted as such 
oflicer, the writing by whicli he is appointed need not be proicd 

£^ce/fion 2 — W tUs •vdmxtted \o probate tn Vlntnh India mav beproted 
by llie probite 


I —This section applies cquallj to cases in which the contra 
grants or dispositions of ; rop rty rertrred to arc contained in one documeni, 
••nd to cases in which they are contained in more documents than one 

Explanation a —Where there are more originals than one, one origina 
only need be pros ed 

SKtio., ihjll not lirectadt the aatnis!.on oi 


Illuttratiom 


(a) Ifaconiract be contained in several letter* ill ihe leliers iii which 
tamed must be proved , . t,. 

W) if a contract IS contained m a bill of evchangc ib'* bill of eaebtog 
proved , ^ j 


Oral tvidence IS o(r«ted llm no pjymtm was mide <o< llv= oilier indiso The 
evidence is admissible 

(0 A gives U a receipt for money paid by D 
Oral evidence is offered of the payment 
The evidence 1$ admissible 

Leffielatwe Changes —The words wuhin brackets in exception 2 were subsii 
luted lor tbe words ‘ under the Indian Succession Act by ihe Indian Evidence Act, 
Amendment Act, 1872 (i8 of 1872) s 7 


jv/ u iv U072 189a) 650 Where the document coniainning the transaction is 
inadmissible for want of registration no other evidence of the terms of the Contract can 

or=,.„„r?-=rr\r^:\hl\o^^^ro?r-Z?^ 

— This rule IS founded on the best evidence 
Contrart—h - t ui t. 

as employed in a 
or transactions 

I iSg"* — 1896) Vol 


principle {Phtpson Ev 


uired by lawto be m writing 
Tiarine insurance or where a 
gh not so required has been 
ntended to be complete and 
to sunersede the document 
jle IS applicable 
and although 
registration or 
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sump Where liowever the oril transaction is independent of the document e g, 
where the possession of goods wts taken on a certain understanding although a 
receipt and intentori was also signed or wherei loan of money is secured collaterally 
bj a promissory note oral eMdence of the former is admissible Even between stran 
gers, the terms of the transaction can Only be shown by the production of the docu 
ment uself and not by oral testimony {Phtpson Ej 509) 

Exception (i) The Uw assumes that any act done in public or any formal act 
privately performed will be done in due form by the person authorised to perform it 
Harrtsy ICnight,\^V D 170 

Exception (2) — The probate of a will is in ilie 1 aiure of a public document, for 
u records the act of the Court in admuting the will to probate Moreover, a copy of 
the probate can be seen b> any one at Court on payment of requisite fees It con 
stitutes the legal proof of the title of an executor and it is conclusive against 
all the world It is a copy of the will scaled with the seal of the Couit grant 
ing the probate, and attached to a cenificaie which states that the will has been 
proved and registered, and that administration of (he goods of the deceased has been 
granted to one or more of the executors named therein {Viiie Powell Ev 258) 

Explanation (i) — Vide illustration (a) 

Explanation (2! — \ide illustration (c) 

Explanation ( 3 ) — Vide illustrations (</) and (e)— Extrinsic evidence is some 
times admissible to prove the existence as distinguished from the terms of a transac 
non or relationship which has been reduced 10 wniuig Payments of money may be 
proicd fay oral testmoney nlthough a receipt for the same exists 7W R 384 
4 B 116 I 1 A. 442 , ''7 C 9 S» IP C>» 4 C W N 63 ‘ 


92 When the terms of any such contract grant or other disposition of 
_ , ^ property, or any matter required by law to be 

Exclusion of eviden e reduced fo the form of a document, have been 

proved according to the last section, no evidence 


oral agreement 


of any oral agreerLent or statement shall be admitted, as between the parties 
to any such instrument or their representatives m interest, for ihe purpose of 
contradicting, varying, adding to or subtracting from, ns terms , 


Prfvtso (/)— Any fact may be proved which would invalidate any document 
or which would entitle any person to any decree or order relating thereto , such 
as fraud, intimidation, illegality, want of due execution, want of capacity m 
any contracting party, [want or failure) of consideration, or, mistake in fact 
or law 

proviso { 2 ) — Ihe existence of any separate oral agreement as to any 
matter on which a document is silent, and which 15 not inconsistent with its 
terms, may be proved In considering whether or not this proviso applies, 
(he OjotC sfiai’f have regaro’ to the degree of (brnrahfy of ihn ifocuoienf 

Proviso ( 3 ) — The existence of any separate oral agreement, constituting 
a condition precedent to the attaching of any obligation under any such 
contract, grant or disposition of property, may be proved 

Proviso — The existence of any distinct subsequent oral agreement to 
rescind or modify any such contract, grant or disposition of property, may be 
proved, except incases in which such contract, grant or disposition of property 
13 by law required to be in wriiting, or has bew registered according to the 
law in force for the time being as to the registration of documents 

(y) — Any usage or custom by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that description 
may be proved 

Provided that the annexing of such incident would not be repugnant to or 
inconsistent with the express terms of the contract 

Proviso { 6 ) — Any fact may be prosed which shows in what manner the 
language of a document is related to existing facts. 
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... lUuUrattont 

T t M “■y »* cflected on poodi ' m ships from Cilcutta lo 

uondon The roo Is nrc shipptd m ■» piriicuHr ship whiclns lost The fact that 
Jni piriicunr ship was oraltj exccpictl from the policy cannot he proved 
( 5 ) A agrees ab$oliuct> m wrmnR to p.iy n Rs i.ooo on the first March, 1873 
1 lie net, that at the same time an oral aRreemcnt was made that the money should 
not be paid till the ihirij-firsl March cannot be proved 

(c) An estate called "the Rampore tea estate *' is sold by n deed which contains 
a map of the propcrij sold Tlie fact that land not included jn the map had always 
oeen regarded as part of the estate and was meant to pass by the deed cannot 
be proved 

M A enters into a written contract wnliHlo work certain mines, the property 
ofi) upon certain terms A, was induced to do so by a misrepresentation ol B’s as 
to their value Tins fact ma) be jirovcd 

(«) A institutes a suit against H for ihe specific performance of a contract, and 

also prajs that the contract may he reformed as to one of its provisions, as that 
provision was inserted m it by mistake A may prove that such a mistake was 
made as would by law entitle him to have the contract reformed 

(/) \ orders goods of IJ by a letter in which nothing is said as to the time of 
a payment and accepts the goods on delivery B sues A for the price A may show 
that the goods were supplied on credit for a term suU iinexpired 

(f) A sells D a horse and verbally warrants him sound A gives B a appear in 
these words : " Bought of A a horse for Rs 500" B may prove the verbal 
warranty 

W) A hires lodgings of D, and gives B a card on which is written— ‘ Rooms, Rs 
200 a month " A may prove a verbal agreement that these terms were to incude 
pauial board 

A hires lodgings of U for a year, and a regularly stamped agreement, drawn Up 
by an attorney, IS made between them It is silent on the subject of board A 
may not prove that board was included in the term verbally 

(0 A applies to Q for a debt doe to A by sending a receipt for the money B 
keeps the receipt and does not send the money In a suit for the amount A mav 
prove this * 


A and B make a contract m wruiing to take effect upon the happenintr of a 
.S»^“\.®°"“''S«ncy The wrtttmg is left with B, who sues A upon it 
>Wlh»citcum.iincesund«»lircKilwasdeliveted 

" t''”' ■' sabstuued for the 

”l72 (.8„ "8Ve) ^ "I" Ac. Ameede.ee, Acb 

~Se '8, e TOer'’'or“""i 

advice and oji cnns.derat.on, and ahic.T'finaHV'im writing made^by 

agreement of the parties should be controllerf certain truth of the 

"self, ^^ 6 '?' 

contradte. a ™.,e„’ 

S n""'*’" ?"■' “ “O” impoS ^frof e, 3 Wlson, vyj , Cockle 

mn.sen^ P"“'»in|l “ based upon tne 

nar^es tr, = " ''‘™ *wn m.tm? f, “P <i«ails "f any 

parties to any contract or srant or nih*^ >his reason that whenever the 

terrns and conJitions m wnimg which property have set out its 

the transaction ‘he law forbidf intended to be a record of 

CK establish any other terms by means 
party to alter his 

■ 5 --*^ found m the document Hence 

puroorts to be the record of the 
bave entered into any contract 
evidence is admissible to contra 
t ^«iul evidence cannot he adduced to 
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coatradirt ihc terms of 1 written document 6M H C 393 , see also L B R (1872 — 
*^92). 538 , 11 W R 450 , 12 \V R 264, , W R 7864, 388 Verbal evidence is not 
admissible to aar> or alter the terms of a nnttea contract in cases in which there is 
no fraud or mistake, and in which the parties intend to express in writing what 
thcir words import— as for instance 10 show that a deed of sale was intended to 
operate as a mortgage 5 W R 68 9 W R 251 

PrOMBO (t) — Parol evidence IS admiss ble to show that a writing is notrealiy 
the \alid transaction which It purports to be Such evidence may therefore be given 
toproae fraud mistake, illegality, incapacity failure of consideration or other 
matters affecting the aalidiiy of a writing as a document {Dobell v Slr<.ens, 3L 
J K B 89 , Cockle Cas 341) 

Case — 82 Ind Cas 816 

Proviso (2) — Parol etidence IS admissible to prove any collateral verbal agree 
meat as to any matter on which a document IS silent, which is separable from it and 
not inconsistent with us terms aad which might naturally be omitted from the 
writing (L R 6 Ex yo^Cockte Cts 343) There is no rule that there shall be only 
one agreement upon any subject There may be two or more as in the case if they 

can consistently stand together and one may be wr tten and the other oral If 

— ■ ’ agreement evidence may be given of the oral 

■ • the written agreement although it maj, at 

• • In order that parol evidence may be admiss 

■ _ It most not confiict with, or be inconsistent 

with the wrnten doeuwint the evidence must not amovnt in effect to adding 
additional terms to the waiting Angell v Duke 32 L T 320 T 1 is prov so applies 

where the document is of an informal character 7 N L J 25 lu order to prove 

a contemporaneous oral agreement, oral evidence o( subsequent conduct can under 
no circumstances be admitted 4 Lah 258 

Qa,6es— 3Bur L.J 326 70 Ind Cas. 844 , 19:3 Cal 402, 23 Bom L R 818 

Proviso (3)— Parol evidence to prove any collateral verbal agreement to the 
effect that a document, apparently complete and operative on us face should be 
conditioned upon and not operate untill the happening of, a certain event which 
has not occurred Pym\ Campbell, L J Q B 277 The case of a condition 
precedent to the performance of a comract in writing is different and evidence to 
prove such an oral agreement is admissible It is open to a person who admits the 
execution of a promissory note to plead want of consideration 45 A 679 See also 
25 Bom L R 867 

CaseB = 192? Rang 83 , 1924 A 70 , 26 O C 36 , 71 Ind Cas 477 

~ J “ admissible to prove any subsquent verbal 

e terms of a written document unless writing 
nsaciion in question enforceable, m which case 
r the terms of such document {Cass v Lor<f 
350) This clause does not exclude evidence 
I . u _ for a ptevious one in writing and 

greemem to rescind or modify such 
ot exclude a distinct subsequent new 
14 P R 1889 

Cases — 2 Mys L J 124, 74 Ind Cas 154 

^ ^ ’ any local costom of general 

matter and bind the parties 
■ e writing {IVigglesu-Orth \ 

IS admissible lo prose any 
■ obligation of the parties in 
such transaction as that in question, or as to the meaning of words or terms used, 

_ t. . _ _j« , written 

me, 23 L J 

■ I ... incidents to 

• iport into the 

a sale deed 

tlut the consideration has been received. It IS open to the vendor to prose that no 
consideration has been actually paid 22 A 370 P C. , loC L J 27 
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PfoUso (O'— * ■' * 

of tlie document itS' 

required lo show ■ ■ * ' 

597 

In 1 suit for bond CMdcr'^ 
Ind Cis 347 Where bill of 
tiiy ornl it,rccmcnt \iriing » 
chte \s ftxcd in the contact (or 
t)Cllod IS 

it inadniissib' ■ ■ i • 
charge compc 
Cil 3S In 
So Ind Cis ri 


. 1 - s admissible 

. • no evidence of 

. : . ' • . 456 Wherei 

. . . ■ to extend 

t _ . , , *a maxft 

, .. .*■■ not 

■■ 1954 

* * ' . . ■ defect 

■ ' • * . , • ain'O? 

. . . -8 been 

' . *• . ' . ■ ; . 'ncciiS 

am ibc clsss of morlgagrs roW 

• . . the beginning 


Cases —A Pat L T 577 . tnd Cas 7 

93 . When the language used tn a doCU* 
Hxclusion of evidence 10 ex ,s or Us face, ambiguous on defective, 

plain or amend ambiguous gy,(jcnce raay not be given of facts which would 
document neaning oc supply ns detects. 


n ’ 5 * ’^''OorRs 1500 

fnl A ifFi-t*"* g given 

. ' facts which would show 

XT...*,.- -rt,..* eir.. two sorts of ambiguiiies, patent and latent A latent 

which does not appear from the words of ihe document itself, but 
iS Me®“eIor 8ho\\n by extmsw evifence Obviously, similar evidence should be 
allowed to explain cr remove it A patent ambiguity is one apparent on the face 
ofthe t'oeument Parol evidence is inadtnissible to expla n such an ambiguity. 
iCociU C-'i 3S61 ‘A good test of the diflerence is lo put the instrument into the 
hands of an ordinarily intelligent educated person If on perujaJ he sees no ambi 

guity, but their is nevertheless an uncertainty as to its ‘ipphcition the ambiguity 
Is latent if he deiects the -imbiguity from merely reading the instrument, « is 
patent Thu* in illustnuon (b), ibe blanKs 'vouW be patent ambiguities and they 
could noi be filled m by parol tesumony as to the intention o{ the parlies, etc In 
ihustniion to s 96 no one could detecr any ambiguity from merely reidinsr the 
insirument The ambiguiiy does not consist rn the language, but is intordueed bv 
eelrinsie circumsunces, nnd llie oiae.m i. ee/!,ra eritor 
facti toUitur" Norton Ev 779 j 

Scope— Parol evidence IS admisstbe to show the subject muter to which or 
the persons to whom, a wnticn document appl es or lefrrx r - eneb nnmnse 
to explain laient ambiguities * *■ ■ . 

cumsunces^ oe_upp„l„.V °a doSLe“ 

.... ule to supply 
LO i^piain toe meaning of words or expressions 
be tneanmgless m themselves, by showme whjt a 
S'*"', document intended to say Bayfcj v AUarmy Gnural,} M 33? 

bee I i\ 275 > 35 ^r l. J 87 

Exclusion ofevidence against When language used in a documen* 

application of document to *® P'a>° **> itself, and when it applies, accur.ate' 
existing facts If to ensting fads, evidence may not be 

. ^ given to ihow that \% was not meant to apply 

to such facts 
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tlluUratton 


AsellsioB, b> deed “myesmeat Raropur containing 100 bighas ’ A has an 
estate at Rampur contaminir too bighas Evidence may not be given of the fact 
that the estate meant to be sold was one situated at a different place and of a differert 
site 

Scope — This section falls under the more general rule of English law that 
where the words of a documents ate free from ambigu ty and external circumstances 
do not create an> doubt or difRculty as to the proper application of the words, the 
document is to be construed according to flie plain and common meaning of the 
ivords, and that in such case extrinsic evidence for the purpose of explaining the 
document according to the supposed inteniion of the parties is inadmissible ’ Cunn 
Ev 281 When the language used m a document is plain and applies accuiately to 
existing facis, evidence IS not admissible for the purpose of showing that it was not 
meant to apply to those facts 29 Ind Cas 3oi When a Court is executing an 
award it is only in cases where the words are ambiguous or capable of more that one 
interpretation that oral evidence can be given as to iheir meaning 78 Ind Cas 80 


Evidence as to document un 
meaning in reference to exist 
ing facts 


95 When language used in a document 
is plain in Itself, but is unmeaning in reference 
to existing facts, evidence may be given to show 
that It was used in a peculiar sense 


Itluitratton 


A sells to B, by deed, ‘my house m Calcutta 

A had no house in Calcutta, but it appears that he had a house at Howrab, of 
which B had been in possession since the execution of the deed 

’nese facts may be proved to show that the deed related to the house at 
Howrah 

Scope— This section and sections 96 and 97 lay down the rule as regards 
latent ambiguities Parol evidence is admissible to show the subject matter to 
which, or the persons to whom a written istrument applies or refers , and 
for such purpose to explain the latent amb guities Such parol evidence 
may be of the surrounding circumstances, or apparently, of statements of intention 
made by parties to a document Do^ v Needs, 6 L J Ex 59 , Cockle Cas 
3S5 Wliere the description of property sold IS such thit one portion of it applies 
to the whole of the house but the boundaries given below apply only to a portion 
of the same and Coth read together do not apply correctly either to the whole house 
or to a portion ol it, a case of latent ambigu ty arises Extrinsic evidence is admissible 
for the purpose of solving the qucsnon whether by the description of the 
property taken as a whole the intention was to convey the whole house or only a 
portion of It 66 Ind Cas 443 See niso 19*3 S 42 . 7i lod Cas 589 


9fa When the facts ate such that the language used might have been 
, , meant to apply to any one, and could not have 

been meant to apply to more than one, of 
lo on/SnfyofsevLlptrsras’ several persons or things, evidence n, ay be 
given of facts which show which of those 
persons 01 things it was intended to apply to 


lUulrahons 

(a) A agrees to sell to B for Rs xooo “my white horse* A has two white 
horses Evidence may be given of facts which show which of them was meant 

(3) A agrees «o acrompany B to Haidrabad Evidence may be given of facts 
showing whether Haidrabad m the Deccan or Haidrabad in S nd was meant. 

Scope — When there are two or more persons or things and each of them exactly 
answers to the description in the will, then ‘vH rnanner of parol evidence is ad 
missible (Posiel E", 563) N\hen an instrument appears on its face to be free 
from ambiguity, but upon the endeavour being made to apply it to tie persons or 
things indicated, It transpires that the words are equally applicable to two or more 
things, this IS called a latent ambiguity In such a case extrinsic evidence is ad 
missible to resolve It The principle that when an insmiment contains an ambiguity 
C C H Vol. 
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llluitrahon 


A and B make 1 contract in ivnting that B sliall sell A certain cotton to be pi d 
fo- on delivery At the same time the> make an oral agreement that three rronths' 
credit shall be given to A This could not be shown ns between A and B but it 
might be shown by C if u affected his interests 

Scope — This section being merely an enabling provis on cannot be held to 
prohibit the reception of evidence as to a fact m issue or a relevant (act admissible 
independently thereof 27 M 329 The rule of exclusion of oral evidence, embodied 
m s 92 of the Act, is limited in us operation to parties to the msttnments, which is 
sought to be contradicted or \aried, and to the representative in interest This sec- 
tion enables strangers to an instrument to prove the real nature of the transaction 
by parol evidence 2 CL ] 338 This section gives free hand to persons who are 
not parties and by necessary implicat ons when read with 'cction 92, gives similar 
freedom to the executants of docun * * . 

See also 8 Ind Cas 508 , 3 A L J / 

92 is a disqualifying section The 
ground as the worfs 'contradicting v 
53 Ind Cas 242 


Saving of provisions of Ind i 
an Succession Act relating to 
wills 


100 Nothing in this Chapter contained 
shall be taken to affect any of the piovisions of 
the Indian Succession Act (X of 1865)* as to the 
construction of wills 


Scope —Act X of 1863 and Act XXI of 1870 have been reptaled and re enacted 
by Act 39 of 192s So the provisions of ibis chipter are tpplicable to all instrumets 
other than wills and to all wills which are not made in accor 1 intc with the provisions 
contained in that Act 


PART m 

Production and EfTeot of Evidence 

CHAPTER VII 
Of the Burden of Proof. 

101 . Whoever desires any Court to give judgment as to any legal right 
_ . , , or liability, dependent on the existence of facts 

Burden of proof which be asserts must prove that those facts 

exist 

When a person is bound to prove the existence of any fact, it is said that 
the burden of proof lies on that person 

Tttustrattom 

(<i) A desires a Court to give judgment that D shall be punished for a crime 
which A says B has commuted 

A must prove that D has commuted the crime. 

(^) A desires a Court to give judgment that he 1$ entitled to certain land in the 
possession of D by reason of facts which he asserts, and which B denies, to be 
true 

A must prove the existence of those facts 

Different meaning of the term. — ^The expression 'burden of proof has 
been used in a double serse (a) .ks meaning the duty of the terson alleging the 
case to prove it, (b) As meaning the duty of the one paity or the other to introduce 
evidence 

~ . of burden of proof 

5!e principle ancf one 

• ■ ■ ■ • . become from Jong 

■ ■ - only reasonable and 

* See now Act XXXIX of 1925 
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natural method The burden of proving 1 cnse is nniurilly upon the person who 
puts It forward The burden of proof in any netton is fixed by the pleadings upon 
the shoulders of the one puty or the other If ihc pleadings consist of the allegations 
of ceriam ficts by the pWuuin, and iheir denial oy the defendant the burden of 
’ « •’ - . _./<•_ . , — .« .. rr In order to 

. . ■ » defen* 

■ • . ■ ce, the 

burden of proof is on the defendant h is not upon the plaintiff because it it no neces- 
sary forhimioptove hiscase on account of * « ' ' •«*•'•« a** i»tmis5it)n 

upon the trial docs not affect the burden o . . - 


- ■ • . . " - ”which are in issue, and he 

Burden of proof — Defore a Court cm proceed to hear a case it iS obviously, 
neceseary to determine which party shall begin^ or upon whom the burden ofp«»t 
of the whole case lies The general rule is that the party who alleges any matter In 
issue must prove it This would be simple enough if there were only one fact tn 

issue but there may be several facts in issue, the burden of proof of some being on 
one party and of others on the other party The positiort is practically this, that 
the burden of proof lies at first on ihe party against whom judgment would be given 
if no evidence at alt were adduced When such party has given suniocni evidence 
to entitle him to judgment if no fut*hcr evidence were given, ihe burden of proof 
shifts to the other party and may be repeatedly so shifted In a cfiminai case 
there IS generally no dilficuUy, as all the allegations are invariably made by the 
prosecuuon on whom the general burden of proof invariably hes So the burden 
of oroof of any particular fact in issue IS upon the parly who alleges the affirmative 
of such fact Tins rule as to the burden of proof applies generally 10 negative 
averments {Coeklt Cat 133—124) See also 3$ C ‘92 > 39 C 

*45 , 47 M 337 (P 0-46 M L J 546,75 Cas 733 . 3 P L 44 

t 03 . Ihe burden of proof m a suitor 
On whom burden of proof proceeding Ues on lhat person who would fail 
if no evidence at all were given on either side, 

I Jllustrattont 

(0) A sues B for land of which B, is m possession, and which, as A asserfs, 
was left to A by the will of C, B*s father 

If no evidence were given on either side, B would be entitled to retain his 
possession 

Therefore the burden of proof is on A 

(1) A sues B for money due on » bond 

whS A d"™ !>“ B “ys thM ,t was 0hta„.ed by fraud, 

d,sp"e”d%rdlelaXfr"r,;?d“'’‘" “'“I - >1.= buud ,s u„, 


s not proved 
Therefore the burden of proof is on 1 } 

SpnriA — Tl,.. ». j„_ r- r 


«tna on whom it lies to make out If is «« 


who would be nnsuccess- 
has the right to begm 
the party who allovrs the 
oekh Cat 125) in deiet- 
subatantive fact to be 
'' ch the form of the issue 
Sotftrd v Leggatt, 
oof or onus of proof 
party will be successful 
parties from moment 
As soon as he brings 
tcm.e dgdinst which he is con- 
r Side, and the burden rolls over 
tht, scale ' Per Bawen L J 
•2 B D 440 In the same case 
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Brttl .!/■ /?. says * Bat then, u is contended (I ihmt fallaciously) that if the 
plamufTbas gucn/r/»«a/jtte evidence which, unless it be answered will entitle 
him to haie the case decided in his tavour, the burden of proof is shifted to the 
defendant ; as to the decision of the question itself...! cannot assent to it It seems 
to me that the proposition ought (o he stated thus The plainiiff may give 

j.- A I -t. j ither by contradictory evidence or by 

■ • ■ lead tne jury to find the question in his 

■ ... . , Ither by contradicting the plaintiff's 

* * ■ have to consider, upon the evidence 

• ■ satisfied m favour of the plaintiff with 

■ ■ ■ j ■ ■■ » W answer If they are, they must 

find for the plamtifT , but if upon a consideration of the facts, they come clearly 
to the opinion that the question ought to be answered against the plaintiff, they 
roust find for the defendant Then comes the difficulty : Suppose the jury, 
after considering the evidence, are left in real doubt as to which way they 
are to answer the question put to them on behalf of the plaintiff, in that case, 
also, the burden lies on the plaintiff' And if the defendant has been able 
by the additional facts which he his adduced to bring the minds of the whole 
jury to a real stale ot dmbt the plaintiff has failed to satisfy the burden of proof 
which was upon him ' So the burden of proof fiites upon the parly who has the 
duty of first going forward with the case If he fails to introduce any evidence at 
all, or il he tails to introduce sufficient evidence to justify a submission o( a case to 
the Court, the case without any evidence being introduced by the other party, must 
go against him If he introduces enough evidence to justify a submisson of the 
case to the Court, the case may still be, as it were, hanging m the balance The 
Court may or rnay not find from the evidence introduced that he has proved his 
case Ifhowever, he has introduced sufficient evidence to make out what is known 
as a "/rrma /uere case,* then in the absence of evidence lo comroveit such a case, 
the Court would be bound to find m his favour 


noticed above, 
erm to express 
jh evidence to 
verdict for the 
or weaken the 
going forward 
to distinguish 
proof IS only a 
to win, rests ” 


108. The burden of proof as to any particular fact lies on that person who 
„ , , , . . wishes the Court to belive m its existence, unless 

cubr^fect°^ It 15 provided by any law that the proof of that 

fact shall he on any particular person. 


Illuitration 

(<i) A prosecutes D for theft, and wishes the Cwjrt to believe that B admitted 
the theft, to C. A must prove the admission 

B wishes the Court to believe that, at the time in question, he was elsewhere He 
must prove it 

Oases — 27 A 7 i=>i A L J 4*3 , n B 433 , U B R (1897 1901) Vo! Il, 412 
U. B R. (1897 1901) Vol 11 407. 

Scop© — The term “burden of proof* is used in two sense as regards (i) ihe 
whole case, (2) p^rtlcutar facts Section 10 deils with burden of pro'>f of the firsi 
class and this section deals with burden of proof of the second class The burden of 
proof of any particular fact m issue is upon the pariy who alleges the affirmaii%e of 
such fact It IS Only necessary to add, and to emphasise, that the substance and 
not the mere fonn of the pleading is to be considered The position can not be al 
ered nor can the Court be misled by the ingenious manipubt on of bni,uage This 
rule as to the burden of proof applies generally to negatite a\crmeui 5 . unless by 
reason of ihcir complexity or difficulty of proof or by virtue of some statutor\ prov 
sion the burden is upon the person denying the allegaiioo.as will be seen belo v (toci/g 
Cat 121) The diffcrenc© between this section and 5 loi, consists in tbu In seciioa 
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nnural method The burden of pre\int t case is mturally upon the person who 
puts It fornird The burden of proof in Tn> nction i5 fixed by the pleadings 
the shoulders of the one party or the other Uihe idea hngs consist of the allegations 
of certain fiets by the phintifl, and ihetr denial bj ihe defendant the burden oj 
proving the facts, be they negatne or affirmative is upon the plaintiff In order to 

recover he must prove his case If the plaintiff alleges certain facts, and the defen 

dant admits those facts but alleges other fact uhicli lie claims to be a defence, ine 

rr 1 .. f nf> nCCCS- 

. , . ssion 

. . 151 be 


Burden of proof — Before a Court can proceed to hear a case it iS 
ncccscary to determine which party shall begin or upon whom the burden ot pr 
of the whole case lies The general rule is that the party who alleges any matt 
issue must prove it This would be simple enough if there were only one 
issue but there may be several facts m issue, ilac hurtlen of pmof of some being 
one party am • _ ... < tnat 

the burden of ' 

if no evidenc ' 

to emittc lur , =>^00^ 

shifts to the ot cas* 

there is gene * the 

prosecution on whom the general burden of prool invariably lies bo the burden 
of oroof of any particular fact in issue n upon the party who alleges the affirmative 
of such fact This rule as to the burden of proof appi es generally to negative 
BvnmsMs (C««« C.t ia3-i=4) S« also 35 C 1031 , 9 W R 190 , 3S C 
=43 . 47 M 337 (P C |-46 M L J 346 , 73 'aJ Cis 733 . 3 U P I- R 44 

103 Ihe burden of proof in a suit or 


hes 


if no evidence at all were given on either sjde 


Illustrations 

{a) A sues B for land of which B is m possession and which, as A asserts, 
was left to A by ihe will of C B s father 

If no evidence were given on either side B would be entitled to retain his 
possess on 

Therefore the burden of proof js on A 
{6) A sues B for money due on a bond 

whiS aS“°" “"i 6y fraud, 

d4."d%ud *”“raX7„';r;,o;2d''‘’’" '' “«“>■> -=-d=4.h=bo„d„„=. 

Therefore the burden of proof is on B 

The burden of proof to ar ^ su’-h party lus the tivht to hemn 

affirmative thereof {Amos 


oof or onus of proof 
party will be successful 
parties from moment 
As soon as he brings 
mst which he is con- 
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tAsI for him b> letting in evidence circumstances from winch such a plea necessarily 
follows, It IS the duty of the Court to give him the benefit of it 81 Ind Cas 901 


Burden of pro\ ing fact espe 
ciaily nithin knowledge 


106 When any fact is especially within 
the knowledge of any person the burden of prov 
ing that fact is upon him 


Wustriti^ns 


(a) When a person docs an act with some intent on other than that which the 
character and circumstances of the act suggest, the burden of proving that inientton 
IS upon him 

(i) A IS charged wnh travelling on a railway without a ticket The burden of prov 
ing that he had a ticket is on him 

Scope — ^Tbis IS an eaception lo ihe general rule Where the subject mailer of 
a party's allegation (whether affirmative or negative) is peculiarly wiihin the know 
• • latter ■- ’ - d, x - c- 

d I 

' . 3e mad< 

the knowledge of the o her, the party withm 

the afUrmaiive , is to prove it, and not he who avers the negaiive viucA v 
Turrer, 5 L S ao6 Where a suit was brought by the legal representaiive ofa 
deceased person , who was killed at an accident while travelling in ihe tram of the 
viog that ihcre was no negligence on the part of 
• ompany This decision is supported not only by 

■ • tretfern Rati vav Company OJ Canada v Sratd 

'• S P 131, namely, that the fact of a breach on a 

line of Railway is pntna facte evidence of improper constiuciion or maintenance 
which IS for the Railway Company to rebjt, but al«o by the general rule of the Ian 
of evidence that when any fact is especially wiihm the knowledge of any person the 
burden of proving that lies upon the person 3M L T 251 See also 17 M L J 
339 1 38 C ta? , I A 53 (F B) , It Ind Cas 202 


Burden of proving death of 
person known to have been 
alive within thirty years 


107 When the question is whether a man 
IS alive or dead and it is shown that he was 
alive within thirty years the burden of proving 
that be is dead is on the per&on who afhrms it 


8cope — Where there is proof of the existence of a stale of ihmgs and no 
evidence of its cessation, the presumption is that such stale 9f things continues for 
a reasonable length of time Hcnc**, if the question is as to the life or death of a 
perso 
at firs 
ever, 
jury 
date 

ent date {,ioient^v 4111 


[Provided that when] the question ts whether a man is alive or dead, 
and It IS proved that he has not been beard of 
for seven years by those who would naturally 
have beard of him if he had been alive, the 
burden of proving that he is alive is [shifted to] 


Burden of proving that per 
son IS alive who has not been 
hear 1 of for seven years 

the person who affirms it 


Legislativo changes — The words witl lu brackets were substiiuied b\ Act iS 
of 1872 

Scope—Thcre is a presumption that a person who is proved not 10 lave 
been heard of for seven years by ilose who \ ould be likely 10 hear of him 
if living ts dead but ihere is no presumption that he d ed at anv particuhr 
time d^fpean v Doty 2 A U S94 Ccekle Cat 2^ In Be- itn v 
Henderson 2 Sim AO 360, Stuart P C m / — ‘T 1 e p ncip’c on which 

the Court presumes the death of a person of wl om no tidings have been receircd f-r 
a long period of time, is this— that, if he were living, he w ould probably hart 
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101 the piTty Ins lo prove the whole of ‘j>® ^ prcg’lJm^Vccnon’Vrov'^,'® 

to judgment vvhen the burden of the proof IS „ sufficiently points to the 

for the proof of some one portictihrfnct I he illu^rmion ,vhich goto 

meming The whole of the hcls If the prisoner 

make up the prisoners guilt inust P' . i«tan<*/ he must prove it 
wishes to prove a pnrticuhr fact his aW, , jg^t’ornl testimony, but by the 
prosecutor wish'S to prove the case, not y P . throw that is an additional 
Isolated fact of the prisQncr*s admission, or if he wishes to lliro 
fact, he must prove it 289 90) 

104 Tho burden of pro» mg nny het of iiny 

Burden of pr„»,n, „c. ,n X^'acTfs STS.o P«ron who w.rhe, to g.ve 
be proved to make evidence such evidence 
admissible 


Wuslrations 

(rt) A wishes to prove a dying decUraiitm by B A j ^ document 

(i A wishes to prove by secondary evidence the contents 

A must prove that the document has been lost allowed to give 

Scope -The meaning of Bi'* action is that "O to do so f'/* # 136 

evidence before he has shown that he is m a legai po 

Clause 3 {t/orion Bv ago) 

1(14 When a oerson (S accnised of any oSence, the buroen of proving 

105. When a person existence of circumstances bringing the 

Burden of proving that case wiihm any of the General Exceptions 

of accused comes within Indian Penal Code, ot within any special 

exceptions exception or proviso contained in any other part 

of the same code or ,n any law ae«mng the offence, ts upon h.m, and the 
Court shall presume the absence of such circumstances 


nlustraitons 

(n) A, accused Of murder alleges that by reason ol uusoundness of mmd he did 
not know the nature of the act 

The burden of proof is on A . jj . . 

(4) A accused of murder alleges that, by grave and sudden provocation he was 
deprived of the power of self control 

The burden of proof is on A 

(c) Section 325 of the Indian Penal Code provides that whoever except m the 
case provided for by section 335 vol imatily causes grievous hurt, shall be subject 
to ceitiin punishments 

A IS charged with voluntarily causing grievous hurt under section 325 

The burden of proving the circumstances bringing the case under section 375 
lies on A 


IS that the prosecution must prove 
exception to the general rule Under 
up the right of private defence, must 
ue account of the transaction from 
ises No accused person can, at the 
same time deny committing an act and justifying it i C L R 62 AWN 1898 
209 , A W N 1893 210 The burden of proving the existence of circumstances 
bringing a case wuhm any special exception or proviso contained m any part of the 
Penal Code is upon the person accused and the Court shall presume the absence ol 
such cir-umstances 8 Ind Cas 259=*iCrL J 612 See also 7 A L T 438, n 
C L R 233 P C , A W N 1899, 113 

Special exception — The onus to show that a game is a game of mere skill is 
on the accused 15 Cr L J 276=23 Ind Cas 484 , see 8 C W N 7I4 . U B R 
(1893 1900) 207 , 6 A 200 50 C 318 ,4S A 329 

This section says nothing abont pleas but places the burden of proof m certain 
circumstances on the accused But if the prosecution has already performed the 
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for him b> idling m evidence circumstances from winch such a plea necessarily 
follows, It IS the dui> of the Court to gue him the benefit of It Blind Cas 901 


Burden of prOMUg fact espe 
ciallj within knowledge 


106 When any fact is especially wilhm 
the knowledge of any person the burden of piov 
ing that fact is upon him 


IlUntrationx 


(3) When a person does an act with some intention other than lint which the 
character and circumstances of the act suggest, the burden of proving that intention 
15 upon him 

W A IS charged with traielling on a rail i-iy without a ticket The burden of prov 
ing that he had a ticket is on him 

Scope — This IS an exception to the general rule Where the subject matter of 
a party s allegation (whether affirm ' — ’ ' u ~ 1 « 1 — 


ibe knowledce of the o her, the part} wiilun whose knowledge » lies nnd iiho asserts 
the affirmative , is to prove it, and not he who avers the negative ' Vide Ji v 
Turrtr, 5 L S 2o6 Where a sun was brought by the legal reprcsentdive ofa 
deceased person , who was killed at an accident while travelling in the tram of the 
■’ * ■ - -r- ving that ihcrc was no negligence on the part of 

, • ompany Tli s decision is supported not only by 

• • • ilWe/n Rasl vay Compan_yo/Cani(fa V Bfud 

•• S P ijf, namely, ihat the fact of a breach on a 

line of Railway is /nma /am evidence of improper consiiuciton or maintenance 
which IS for the Railway Company to rebut, but abo by the general rule of the law 
of evidence that when any fact is especially within the knowledge of any person the 
burfen of proving that lies upon the person 3M L T 251 See also 17 M L J 
339 . 38 C 1 J7 , 1 A. S3 IF D ) , II Ind Cas 202 


Burden of proving death of 
person known to have been 
alive within tinny years 


107 When the question is whether a man 
IS alive or dead, and it is shown that he was 
alive within thirty years the burden of proving 
that he is dead is on the person who affirms it 


Scope— Where there is proof of the exisicnce of a state of things and no 
evidence of Its cessation, the presumption is that such slate pf things continues for 
a reasonable length of time Henc**, if the question is as to the life or death of a 
person who has been once ’ ^ ' 

at first, on the party whoa 
ever, there be a question as 
jury [R V lyiShlure 6 Q 
date may or may not afford 
ent date {Powell Pv 411) 

108 


Burden of proving that per 

son IS alive who has not been 
heard of for seven years 


[Provided that when] the question is whether a man is alive or dead, 
and It IS proved that he has not been heard of 
for seven years by those who would naturally 
have heard of him if he had been alive, fhe 
burden of proving that he is alive is [shifted lo] 

the person who afhirns it 

Legislative changes— The words »uL n brackets were subsinuted bv Act 18 
of 1872 

Scope— There is a presumption that a ler^on who is proved rat m i,v« 
been heard of for seven years by those who would be He!/ ,0 J of him 
,f l.vine ,s ded , but Ihtrc .. uo p,u™.o, ,T.„ I,, j 

• f'Jfheon V Doe% 2 'i O- \v 894 Ccckle Cat ^ — v 

Henderson 2 Sun -k O 360 Srr John Stuart I C sa / 1 -“The p tnc n'fc "" ' 
the Court presumes the denih of a person of wl om no im n?s f ive ‘ 
a long period of ttm«. '• • ‘ 


, if he were hringt Le wouIdV^*' 
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con\mun\cM«l wuh some of his fiitols an I relauves U is a conclusion which the 
Court draws from the probihilties of the case It is quite clear, therefore, that 
when no such probabliiy exists, the^resumption cannot anse 

But this presumption will not artseif the person m question left liis home *nder 
ctrcumsimces which rendered u improbaWc that he would wmmunicate with ms 
friends There is no presumplion as to the exact time during the seven years, when 
the person in question died When that question is matcnal it must be a subject 
of disunct proof by the party intcresictl m fixing the time , for inere is 
tion as to when, durine the seven years, the person in question died v' 

Ss 107 and 108 hy down or rule as to the presumption of the e*tct tmie of the death 
of a rn ssing person so that whenever tic question^as regards^th^ *’'**^*3 

the pre 

• j B 296 , 

tion that 

the man was dead when the quesiion was raised that is, n the date of tl^ suit, 
and not at any earlier per od The English law is otherwise 37 C *03^ 14 ^ * 

N 341 , 3S C 25 , 8 A L J 1052 (F B) , Ccrt/faSlnd Cas SS Thissecuon 

supersedes the role of Mahomedan law that a man Will be presumed dead only nner 
90 years from the date of his birth 42 P H 1892 

Ca.Bea-41 M L J 59s 19 A L J 713 1 Pat 47$ , I- R 3 *.3” ‘Kef ) , 64 
Ind Cas 468 43 A 673 1923 Bom 308 19^3 Lah t74 • 4S A 4°° » ‘923 h* 
V? B 

109 WUn Jbe guestion is whether 
Burden of proof ns to rela persons are partners, landlord and tenant, or 
tionsh p in the cases of pan ‘,,,ncinal and agent and it has been shown 
ThTlhey have bein acting as the burden 

principal ana agent proving that they do not Stand, or have 

ceased to stand to each other in those relationships respectively, is on the 
person who affirms it 

Principle— '■ „ '-1 ' r 

cal importance 


.1, from the profaabil ty of the continuance of 

m ngs once shown to ex st Pffce v Prue 16 M & W 232 Where iherefor^ 
p riners con nue tl er bus ness as before af ej (he partnership has exo red Ctn.t,' 

T«,rS‘‘o^\^u}s 6C Tp s" y'f"™ “rt" ""f 

agent , Payan v La,»ds 12 Q B D 460 « auon of principal and 

the continuance ot the partaers^p the t£ncv^or am£nv once established 

be presumed Norton Ev 295 ^ n y or authoriiy on the old footing will 

Partners— 11 P R 1897 

3.4 . U B R (,89, .896) Vo] II 363 , U B R (,897 .go,) 

1 10 When tho question ts tshetht, ao, pe„o„ .* ovner of ooythwg of 
Burden of proof as to owner shown to be m possession, the 

='’'P fS. .8 not the owner ts on 

the person who affirms that he is not the owner 

ownSp° wS'o'uu?. KnTd™™':™" ” Ttn, ».»/„„ evidence of 

umil such furller evidence 

of ownership nliich lliey made 'Ta ‘ *"”‘‘8° 

proof on the oil er s de meijo™ ?S?4 F,,. , , ^ ° 

«f own.«h.pT^ tlie fo'™!? nntoSlv ?e“de‘rS.e‘ 

latter probable T person who possesses and acts as owner is generally tbe owner 
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(CoclUCaf-'' , u r. 

be Inferred • ■ 

of fences or 

of wrecV. 0 ■ ■ 

factions of that sum— total of enjoyment which 
) If a person is tn 'iclual possession, that is 
■ e Dm V Penfold 8 C and P 536 , Jones v 

ssion is/rfwi*/»r« evidence of complete owner 
ship throwing the burden of showing that tt is held on some inferior title, upon turn 
who seeks to dislodge the possessor 1 B 91 The word possession in this section 
IS to be understood as opposed tojudcial posssssion and to denote actual present 
possession U H K 1903 Ev 7 , 25 B 287 Ti'e person who wants to oust a 
person In possession must prove absolute private proprietary title U B R (1897— 
iQOi) Vol 11,416 Such title must be subsisting title and not previous ownership 
U B R (1897— I9at) Vol 11 421 See 13 Bur L T 205 
Caaes— 36 C L J 396 , 1923 Bom 361 ,26 C. W N 305 

111 Where there is a question as to the good faith of a transaction 
between parties, one of wh''m stands to the 
Proof of good faith in tran other tn a position of active confidence, the 
saclions where one party is m burden of proving the good faith of the tran* 
relation of active confiden e saction is on the party who is in a position of 
active confidence 


/tlustratsons 


(a) The good faith of a sale by a client to an attorney is m question in a suit 
brought by the cheat The burden of proving the good faith of the transaction is on 
the attorney 

(i) The good faith of a sale by a son just come of age to a father is in question 
,a a su t brought by the son The burden of proving the good faith of the iransac 
(too IS on the father 

Scope —The principle on which this section is based is a long established doc 
trine of equity and it has been repeatedly applied with special emphasis by the 
Lords of the Privy Council to transactions to which the woman of this country are 
parties A< W N 1884 84 This principle 1$ applied by the English Courts to tran 
saclions betwee 
and members 

and wards {Ct • 

of active cooRd * , 

ance (he burdi 

must be shown she was given that care and advise which was due to her in her 
situation 78 Ind Cas S50 


Hi The fact that any person was born during the continuance of a 
Birth durinErmarnaveconflu msmsee htt tnofAer anrf any 

sweprlfoflgitimaly or within two hundred and eighty days 

after ils dissolution, the mother remaining un 
married, shall be conclusive proof that he is the legitimate son of that man 
unless It can be shown that the paities to the marriage had no access to each 
other at any time when he could have been begotten 

Scope — In every case where a child is born m lawful wcdlocL the husband not 
being separated from liis wife by sentence of divorce sexual intercourse is presumed 
to have taken place betMcen the husband andwfe, until that presumption is en 
countered by such evidence as proves, 10 the saiisfact on of those who are to decide 
the question, that sue’’ • * . « j » - • . pjace at any time, when, by 

such intercourse, the • i^s of nature be the father 

of such child • PerSt ■' • Case i L.J Ch 106 

The presumption of ' ■ of a child during wcdlo^ 

the husband and wife not being proved to be impotent, and having opponunmes of 
access to each o'her, during the period in which a child be begotten and bom in 
the course of nature, may be rebutted by circumstmccs inducing a contrary p'csump- 

C C H Vol 1 — 199 
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3n nr'ci'ss or impofence But 
* * ^ boy born se3cn months after 

i?‘'f ^ F ■ i C t J I , 70 P R, ,907 , 7 Bom L. R 95 , 

a’^o'* ' *'! ' •'“3 1 c , j 3 P R 1906 , 10 Ind Cai 389 , 68 Ind Ca! <6$ . 4 « 

113 A notification in the Gazette of India, that any portion of British 
Proof of cession of icrrilorv >f"it'>'y has been ceded to any Native Stale, 

^ Prince or Ruler, shall be conclusjie proof that 
a vaild cession of such territory look place at the date mentioned in su<,h 
notihcaiion 

Note — It IS doubtful whether the Government of India without the sanction of the 
I arliament cm make a valid cession of territory Vide lo B H C R 37 on appeal to 
Privy Council in i B 367 

114 The Court may presume the existence of any fact which it thinks 

Court may presume existence lo have happened, regard being had to 

of certain facts common course of natural esents, human 

conduct and public and private business, in 
their relation to the facts of the particular case 

IttuttraUons 

The Court may presume— 

. that a man who IS m possession of stolen goods soon afier ihe theft is either 
* thief or has received the goods knowing them to be stolen, unless he can account 
hi8 possession , 

^®®®tnpUce IS unworthy of credit unless he is corroborated m material 

con^d«ati* exchnge. accepted or endorsed was accepted or endorsed for good 

a which has been shown to be in existence withm 

which such things or state of things usua)y cea« 

(/) th"' 

, Ce) th cases , 

favourat luced, be un 

I 1 which he 15 not compelled to 

curable to him , * u to 

'■“"'is “f tlie obligor 
”0™ ?n‘ially 

ma j , 

off fcr causing a 

wh 3 person 

escribes precisely 
A and himself , 

■* and C, 
h other, 
roborate 

B, the acceptor, was a joung and ig^oram\erson*^C"— ^’“siness 


me IS comm tteH K 


n completely under A s influence 

ago butitisknowntha^ihVre'ha°vVL‘enfl«^^^^ certain course five years 

Us course, floods since that time which might cl^nge 


as to illustration fy/)— ,» ,, ^ . .. ’ 

;o but It is known that iherp 
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as lo illuitration (^) — a judicial act the regularity of which is in question, was 
performed under exceptional circumstances , 

a« to (/)— the question IS whether a letter was received It is shown 

'' *• • *••• - r * r t, ruped hy disturbances , 

• which would bear on 

might also injure the 


as to (^}— a man refuses lo answer a question which he is not 

compelled by law to answer but the anwer to it might cause loss to him in 
matters unconnecied with the matter m relation to which it is asked 

as to illustration {i ) — a bond is in possession of the obligor, but the circumstances 
cf the case are such that he ma> have stolen it 

Scope— here the fact giving rise to such a presumption as may be drawn 
under this section 1$ undisputed and no explanation negativing the presumption is 
offered, the Court is justified in laying the onus proper where but for the presumption 
the onus could not be laid But where explanation negativing the presuropiior is 
forthcoming the Court is not in a position to draw the presumption untill it has 
heard the e\idence in support of the explanation and therefore, must ignore the 
presumption for the purpose of determining where the onus proper lies on the 
principle “when conflicting evidence on a point covered by a presumption of law 
IS to he gone into the presumption of law is functus ojfico as presumption of law 
Such a presumption therefore cannot shift ihe burden of proof in the strict 
sense of that term and the most it can effect 1$ a shifting of ‘the burden of 
evidence the burden of going forward with new evidentiary miner— and s 4 
of the Act indicates tint it is for the Court which is taking evidence to decide 
whether such a presumption is strong enough to produce even that limited effect 
I N L R t^ The illustrations appended (0 this section are not statements of 
the law qualified only by particular exceptions They are merely what they call 
themselves illustrations or instances of the application of certain ntixims out 
of many possible instances 69lnd Cas 357 

Illustration (a) —The Court may presume from the possession of stolen 
oronertv that the possessor is either the thief or has received it knowing it to be stolen 
^ * *- *‘'* <■ * ® ® 1891 Cr Where a deaf 

• r the theft, held in the 

under this illustration 
anths after the dacoity 
• he accused held that, 

of common description, 
not covered by s 114 
1 upon to explain iheir 
i88t, 155 But when 
e theft the Court may 

. lolen properly 2 Weir 

< « • 418 f 33 C L J 119 

Cases— 20 A L.J 178 

<11 »v\ *1 »"• e •>« « iKr i»iit corroboration of the tcstimoncy of an 

I on such evidence By this section the 
jnworthy of credit unless corroborated 
' I as 97S , 24 Ind Cas 146 , 14 B 33t 

• . Cr , 9 Ind Cas 768 , S Ind. Cas 193 , 

Bom L K 610 , 10 C W N 069 » 29 B 193 , 14 B I15 , 11 Bom L R 8j8 
Rat UnCe C 75o,4Lah L J 284 

The term "accomplice signifies a guilty associate m crime, or when the witness 
, „ ^ rv> ^>.1 rn IH he jointly indicted with 

. . • • • ■ of law or prat ce that 

. • • "IS unworthy of b»licf 

' fi an accomp! ce is not 

which lays do-vn the 

reio.icment sboula an ' ' " ci'cnn 
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lion This presumption cm be rebuitetl by p»oorof non access or impofcnce But 
such evidence shouiil exclude lU Joubt i6Cr t. ] 8* A. boy born seven months after 
marngc was also considered legitimate 26 Ind Cas 969 

Oases —146 PUR tgjo , 5 C l, J 1 , 79 P. R, 1907 , 7 Bom U R 95 , 
29 C 41 (P C) , 25 A 403 P C 1 a8 P R 1906 , 10 Ifld Cas 389 , 68 Ind Cas 465 » 

A 470 

113 A notification m the Gaietie of India, that any portion of British 

_ , , , terrilofv has been ceded to any Native Stale, 

Proof of cession of territory pjjoce or Ruler, shall bo conclusiie proof that 

a valid cession of such territory loolc place at the date mentioned in such 
notification 

Note —It IS doubtful whether the Government of India without the sanction of the 
Parliament can malic a Valid cession of territory Vide 10 B H C R 37 on appeal t 
Privy Council m l B 367 

114 Ihe Court may presume the existence of any fact which it thinks 

^ likely to have happened, regard being had to 

Court may presume existence common course of natural events, human 

of certain facts conduct and public and private business, in 

their relation to the facts of the particular case 


The Court may presume— , . ... . .. 

(a) that a man wno is in possession of stolen goods soon {. ® 1. llJ* 
the thief or has received the goods knowing them to be stolen, unless he can account 
foe his possession . vs 

(J) that an accomplice is unworthy of credit unless he is corroborated m material 
patticulars , ^ ^ j . 

(e) that a bill of exchnge accepted or endorsed was accepted or endorsed for good 
consideration , 

M\ V » «- . *.A . tehee withm 

usualy cease 


cases . 
Juced, be un 

snsSJi'i ' , ' ' ' ‘ compeU.d lo 

j ^ ‘ » * » I curable to him , 

the obi ^ uibi-narged ' ** hands of the obligor 

But the court shall also have regard to such facts a< CaIu 
whether such maxims do o, do 1»1 i.plj°,o“ho 

as to if/«//^ar/on {'t) — a shopkeeper has in luc n1! » 1 j 

was stolen, and can not account for ils possession soonafierir 

receiving rupees m the course of his busiMss, specifically but is continually 
as to j/Z/r/fn/zOfl (it — a » « 

man s death by an ac led for causing a 

of equally good charai lery B, a person 

what was done, and ac escribes precisely 

a'i \o tllnsifation ( _ ... k Aandhimsel , 

three of the criminals, ar=’cap.o,rf'^„“|r““? Vofta^,' 

Toborate 

ago’bnt n 1“ Voo™ iklt tiiVrl We bem floid " 'i “ 

its course floods since that time which might change 
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:is lo il/ustraficn (e ) — a judicial act tlie regularity of which is in question, was 
performed under excepiiona) circumstances , 

a« to illustration (/}— the question is whether a letter was received It is shown 
■ ■ ■ ' - _ „ - I disturbances , 

. ■ would bear on 

■ also injure the 


z$ io illustration (hy—1 man refuses lo answer a question which he is not 
compelled by law to answer but the anwer to u might cause loss to him in 
matters unconnecied with the matter m relation to which it is asked 

as to illustration (t ) — i bond ss in possession of the obligor, but the circumstances 
of the case are such that he ma> have stolen it 

Scope — Where the fact giving rise to such a presumption as may be drawn 
under this section, is undisputed and no explanation negativing the presumption is 
offered, the Court is jusiifiw in laying the onus proper where but for the presumption, 
the onus could not be laid But where explanation, negativing the presumptiop is 
forthcoming, the Court is not m a position to draw the presumption untill it has 
heard tlie ci idence in support of the explanation and. therefore, must ignore the 
presumption for the purpose of determining where the onus proper lies, on the 
principle “uhen conflicting evidence on a point covered by a presnmplion of law 
IS to be gone into, the presumption of law is functus ojfico as presumption of Itw 
Such a presumption therefore cannot shiA "the burifen of proof' in the strict 
sense of that term and the most it can effect is a shifting of ‘the burden of 
evidence*' the burden of going forward with new evidentiary mntier— and s 4 
of the Act indicates that it is for the Court which is taking evidence, to decide 
whether such a presumption is strong enough to produce even that limited effect 

1 N L R t6g The illustrations appended to this section are not statements of 
the law qualified only by particular exceptions They are merely what they call 
themselves, illustrations or instances of the application of certain maxims out 
of many possible instances 69 Ind Cas 3^7 

niustration (a) — The Court may presume, from the possession of stolen 
oropertY, that the possessor 1$ either the thief or has received it knowing it to be stolen 
fnr js P R 1891 Ct Whereadcaf 
r the theft, held in the 
under this illustration 
anths after the dacoity 
. the accused, held, that, 

. of common description, 

not covered by s 114 
i upon to explain their 
‘1 18S1, 155 But when 
if jifir Cswt ss 3 ^ 

. lolen properly 2 Wcir 

4 . f • • • > ' 4 > 8 , 33 C L J 119 

Cases — 20 A L J 178 

Clause (,b) — When there is no sufficient corroboration of the testimoney of an 
accomplice, a conviction should not be based on such evidence By this section the 
Court may presume that an accomplice is unworthy of credit unless corroborated 
m material particulars 32 M 491 , 9 Ind Cas 978 , 24 Ind Cas 146 , 14 B 331. 
6 Bom L R iogi«*-22 B 264 , 16 P R 1886 Cr , 9 Ind Cas 768 , 8 Ind Cas 193 • 

2 Bom L R 610 ; 10 C W N 669 , 29 B 193 , 14 D 115, 11 Bom L R. 858. 
Rat UnCr C 7SO,4Lah L J 284 

The term "accomplice' signifies a guilty associate in crime, or when the witness 

jointly indicted with 

■ ■ of law or pratice that 

■ ■ - ■ ■ - IS unworthy of belief 

" ■ . !■ . an accomplice 13 not 

■ ■ * which lays down the 

• ■ the varying circum- 
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Stances of etch particiilir case ij Bom L R 288 ; sec also 28 C 339 » ^ 

N 669 , 63 I C 6t2 , 2 Pat L T. 757. 

Oases — 4 Lah L J 405 , 63 Ind Cas 113, 65 Ind. Cas 622 5 67 Ind Cas 343 ! 
1923 Lali 38s 

Ulustration (o) — This illustration authorises the presumption that a P^fh^ular 
judicial or official act has been performed regularly, but it does not q.. 

presumption without any evidence that the act has been performed 0 C _ __ 1 ®.^. 

Illustration (d) — This illus 
Court to mahe a presumption as 
Cas 694*320 C W N 48 

of a continuous nature gives rise to rebuttable presumption ^dhm 

that It existed at a subsequent time or has previously existed. The limits 01 ume 

within which the inference of continuance possesses sufficient 

be relevant must obviously vary with each case — always strongest in the g 

the inference steadily diminishes m force with the lapse of time at a * 

ate to the quality of permanance bcloncing 10 the factm question, until It . 

perhaps is supplanted by a directly opposite inference To put the matter s y 

it will be inferred that a given set of facts whose existence at .a particular time is 

once established in evidence continues to exist as long as such facts usun* 7 
36C L J 336 

Ulustrataon {0) —There is a well known maxim ‘ ”the 

rileesstaeta, ihis is an inference of reasonable probabiliy arising 

exoenence ot manVind The taw assumes that any act done m- 

formal act privately done will be performed in due form by the . 

to do It {Pewell Ev 3qi) Under this section it is presumed that official acts 
ha»8 been leBulatly perfotmed " ReuuUtly pettotmed , 
due regard to form aod procedure 1921 Pat 343*63 1 "° 

471 , 68 Ind Cas 740 , 4 Lan L J 418 

Ulustration (t) -The posline o( e lelter. if proved and if ihe same is not 
returned by the Dead Letter Office raises the presumption that it must have reached 
the addressee 43 M L J St? 

llluatratvon (gl The presumption indicated m this illustration arising from 
non production of evidence cannot displace the contrary inference supported by 
adequate evidence 63 Ind Cas 740 (PC) In other cases the Court can draw 
such inference from non production 62 Ind Cxs 697 Non*ptoduction of the 
account boohs justified by presumption under this section a; Ind Cas 749 , 
(1912) P C 378 Where documents relevant to the case are with held by the 
Crown, the Court will be jusufied in drawing an adverse inference against the 
Crown 36 C L ] 346 , 36 C L, J 245 

Illustration (1)— This iHustrat 00 only refers to presumptions that may be 

51 M L ’T'’qT u’ide, 'a' ‘T'' P;'’"™?'”” "ould shift the onus of proof 
i» M L T 94 Under the clause (1) it is open to the Court to oresume that Ifa 
document creating an obligation IS tn the hands of the obligor the oWigSn is 
discharged But m raising soch a presumption the Courf has takeStcrard 

a's 5 !i'e“S=“„"l Ts^^eVelVed 'aL'd S 1^=” P 

cTaV'”" ereea\'erin 


Presumption of death —Where 


question tvho'died first „ qu7tee'veoi;"b3reed , I”"' the evidence on the 

’probabilities are i„ fav.u,’or5,.e7otg'5?m\rs„t,iJ“'|!;' eM.r"?,! Sof’fiV 


CHAPTER Vin. 

Estoppel 

116 . When one person has, by his declaration, act or omission, intent- 
Estoppel jonally caused or permitted another person to 

, . . . believe a thing to be true and to act Upon such 

beltefi neither he nor his representative shall be allowedi in any suit or procee* 
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dmg between himself and such person or his representative, to deny the truth 
of that thing 

IltuUraUon 

A infntionallj and falsely leads B to believe that ceriain land belongs to A, 
and thereby induces B to buy and pay for it 

The land iftervvarJs becomes the property of A and A seeks to set aside the 
sale on the ground that, at the time ol the sale he Ind no title He must not be 
allowed to prove his want of title 

Estoppels— Most admissions cm be withdrawn the fact tint they were made 
remains, but the part) who made them can be heard to e<phm that he made them 
rashly and carelessly, or Under an honest mis-ipprcheii$ion, or even thit he knew 
what he said to be false Bui m admission or siatement may be made in so 
conclusue a manner or under such special circumstances that the law will not 
permit the person who made it to contradict it He is said to be estopped from 
denying his former statement toother words an es'oppel is a tear which the 
law sometimes sets in the way of one who is endeavouring to maintain the contrary 
of that which he once asserted tn words or unequivocally implied by his conduct 
The rules of etidence forbid to allege ’• ...‘‘r* f 

wnh his previous representaiion when • 

to the policy of the law Neither he 
evidence to contradict it This is what 

estoppel IS where a man isconclutel by his ovn act or acccepnncc to sty the 
truth • — /’oa ill Lx ^46 

Eind of estoppel —According to Engl sh law estoppels are of three k nds (t) 
By Record , (3) By deed and (3) By Conduct 

Estoppels by record —The judgment of a competent Court is an instance of 
this kind of estoppel Vide ss 4044 *«/^» 

Estoppels by Deed —Where a man has entered into a solemn engagement 
by deed under his hand and seal as to certain facts neither he or any one claiming 

through or under him IS permitted to deny the facts (PAi/tOft Lv 6o6 ) 

Estoppels by conduct— Estoppels by conduct or as they are still sometimes 
called estoppels by matter tn/a/r were anciently acts of notoriety not less solemn 


jusiKe atiu toe rules oi 
46 A S14 


procedure should 


Saone— The rule is laid down in /’rriirrrfv *«rj(6A andE 459^ 7^ 

IS that where one by his words or conduct w Ifully causes another to be/ er^^? ' 
"Aience of a certain state of things and mduceshjm to act on that Xt' 


?MSoniblc“ man would take the representation to be true and ^ ; 

he should act upon it and did act upon it as true, the 
r,«m,uon SuU b. tq»01y p,ecl»drf t«.b. conKst.nj 
SS eSe or omission „hcre there is n d«t> enst open , 
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stiBCcs of each pirticuhr case ijBom L R 2SS , see also 28 C 339 ;i6C. W. 
N 669 , 63 I L 6ir , 2 Pit L. T. 757. 

Oasea— 4 Lah L J. 405 ; 63 tnd Cis 113,65 Ini Cas 622 ; 67 Ind* Cas. 343 » 
1923 Lali 385 

Illustration (q) —T ins illusirmoa luihonses the presumpMon that a particular 
judicial or ofTiciil act has been perf^rmeil regular!}, but it does not 
presumption without anj e\iJen'‘e that the act has been performed 6 C W. N. 845. 

Illustration (d) — This illustrition does no* compel but ccftainl) permits, the 
Court to make a presumption aj to the continuance of the stiie of things 29 *na 

Cas 694-20 C W N 4S Proof of the existence It a particular time ofa tact 

of a continuous nature gi^es rise to rebuttable presump lon ^ithm logical Jitntts 
that It existed at a subsequent time or has previously existed The limits ol time 
within which the inference of coaimuince possesses sufficient probitne force to 
be relevant mjs obviouslj vary with each evse — a!wa >5 strongest m the beginning, 
•t.. ,,.j. ^L i, r - f.«c- /.rnmf. at a rale proportioa- 

. • . . • : - on until it ceases or 

. . . . . • - i • the matter shortly 

It will be inferred that a given set ol facts «vho,e exis cnce at a particular time is 

once established tn evidence continues to exist as long as such facts usjally exis 

36 C L J 336 

Ulustmtion (O) — There \* » well I- 
nteetuaeti, this is an inference of re 

experience, of minWiod — -The taw ,aa3ag>e& , 

to do this he must uoth ue'nevc the fvcis 
belief 7 A S78(F B)} see also? C L. R 48t 


Estoppel— Point of law —There is no estoppel by reason of misrepresenta- 
tion on a point of law and a transactioo which •$ mv alid can be declared to be sudi 
at the instance of either part) alone Salad Cas taS Representation on a matter 
of law r e as to the validitv of an adoption creates no estoppel 70 lad Cas 653 
\n admission on a point of law is not ao admission of a “ihing" so as to make the 
admission a matter of estopped within the meaning of this section at A 3S5 

Person —A minor IS not estoppel from setting up his minority As judicially 

interpreted the Contract Act makes contracts entered into by a minor void and the 
Court should not be compelled to pronounce them valid by the provisions contained 
in the Evidence Act It ts not apparently the case that the word ' person* *in the 
section does not include a ‘'minor* or ‘'certified lunatic*' or other person undera 
diiabiliiv to contract owing to imbeiciil} of judgment But it might be held that 
such a person could not be held to have imemionally caused anvthintr When 
declared that an infaDt would not be liable upon a contract 
' ‘ connection with a contract he cannot be made 


Statute o! Fraud 


> doubt about the 


ictive law cannot be invoked to defeat the nUin 
lo ,h.Jauer ce .ha. 

■ Its does not 
of full age 


Statute 71 Ind Cas 
contra 3t A. 

Bom L R 975 

or lunatic See also 25 C 316 1 L-*** at'' 

apply to minors The term person' 
and competent to enter imo a coni 


* ' ' » • Sy ‘1 473 

Adoption— Where an adoption made 

of permission from her deceased bnsband she 


by a Hindu widow is invalid for want 
IS not estopped from repudiating or 
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ding beiwecn himself and such person or his rtjncscnialnc. to deny the ljulh 
of that thing 

tnuUrittO» 


A intTUonallj and falsely leads 11 lo believe that ceftsin hn I lxlori;s lo A, 
and thereb) induces B to bu) and pay for it 

Tlie land aficrwarls becomes the proj'eriy of A, an I \ s'cls lo s^t aside ihc 
sale on ihe ground that, at the time o( llic sale he lin«l no mle Me most not l>c 
allowed to prove his want ol title 

Estoppels— Most admissions cm b* wiibdnwn , ilic fici tint they were tindc 
remains, but the part) who ma ic them ctn be beinl to esplsm ibst he tnsle ihein 
rashly and careless!), or under an bniicst misapprehension, or e\cn ilm Ic l.ncw 
what he said to be filse But on almission or smtcmeni ins) t>c ma ir m to 
conclusne a manner cr under such special circuttiiiinces that ihe Iht will not 
permit the person who made it to cootia lift >1 Me ts said in lie csiopped from 
denying his lotmer statement In other «ords an es'oppel is a tear winch the 
law sometimes sets in the way of one who is cndcaaourinj; to maintain the conirary 
of (bar which he ooce asserietJ m words, or uncqunoc.tfI) Implictl hf hit condiici ” 
The rules of eaidence forbid to allege the i* *■ ' ' ~ 

wi'h his preaious representation when to tjf s ‘ ■ ■■■, 

to the poiic) of the law Nciiher he nor 'i** • 

evidence to contradict It Tina <« wl • •• i ’ 


Pnnclplo— /« c.oi V /ij/fi 5 l It s Co/rf. I / • t t ( ) 1. 1 
down ‘Conform ^ > ihe m i in. i. , ^ i .i , , , } h i i | 

ruled at the trn' ai I t t e a ei e.i . ti e s . , , t tl i l i i„c 

and occupai J t woul 1 n l>c tern m l t . . e . t 1 . i | | | l,y ,},g 

license oJ anml er, to <aU uj o il t o I ci o l » J. tk i .i«l .1 1 c let Ihe 

land This is not i mere technical luU > ni h f . . k I « . jilt 1 1 1 mi n c ml 

policy 


Scope— The estoppel of a tenant is one of it niOai n itn cil k msnn ra of 
estoppel by conduct (CorWr Cif 53) B> this set in-nxin is oK iridiKlpi 
•during the conunuance of the teiancy fiom deiyi v, iluttli In II rthul n' 
the beginning of the tenancy ’ a title to the propeny il c suliji i ,| tic ici mrv 
The words of the ^ section^ leave m open io the tenam losliowil it Ins 1 u il|or,| , 

csioppci 

ctmuucn* 


. . . (Cof/f/tf 

licensor had title to the poss«s.onoHliepiopi;rt,-,t the littttt i,l,c„ ih^ 'I'lJL,'''; 
was given In him to enter though there was no relai,o„sl,ip ol licensor anil hr™ 
subsisting between the parlies during the period sued Tot 13 Ind Cal e „ ' 


%om L R 274 I'etsons not claiming possession of land tindi 

not estopped from denying the title of the lessor 44 671 =20 A ; 


^ .V S«S"t 

: I'dlr""”'' 


117 No acceptor of a bill ^ ’ 

Estoppel of acceptor of bill of 

exchange, bailee or licensee permitted to deny that h'ls batVoJ’r.^'i (j“ 

at the time when the bailment or licence commenced, authority *'acl. 

bailment or grant such licence akc 
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Explanation {/)— The exceptor of t bill of exchange may deny that the 
bill was really drawn by the person by whom it purports to have been drawn 
Explanation ( 2 j— If a bailee delivers the goods balled to a person other 
than the bailor, he may prove that such ^rson had a tight to them as against 
the bailor 

Scope — 1$ mother inaimce of estoppel by conduct A bailee is estopped 
from denying that the bailor had, at the time (he bailment "as made, authontyto 
to make It Goihnx v Iltrm f, 7 Ding 339 Bat when the bailee is evicted by title 
paramount, he can set up that title against the bailor wiih tbe consent of the person 
whose tiile is set up {Btd^le 'f Bonk, 6 It and S 2^5, Begersv Lamdert,2Kyi 
B D 573 ei/edift Potvell 474 Tbe acceptance of a bill is also deemed a ‘ion 
elusive adm ssion ns against the acceptor, of tbe existence of the drawer ana the 
genuineness of his signature, and of his capac ty to draw (Santterson ^ Lallman, 
1842, 11 L J CP 270) , and if the bill he payable to the order of the drawer, 
of his capacity to endorse {Taylaryt Crcker, 1803 4 Esp 127), and if it be drawn 
by procuration of the amhoriij of the agent to be drawn in the name of the principal 
{Taylor 595!, This section is in accordance with English Law Sections iiS. 
it6and 117 of the Evidence Act are not exhaustive as regards the doctrine ot 
estoppel hy agreement 10 C W N 747 = 330 915 

Forged eodorBement — Nobody u entitled to any thing though a 
negotiable insimment, in as much as the forged endorsement is a nullity m «tse 
36 C aag 


CHAPTER IX 
Op WiTNB&sBS 

118 All persons slnll be competent to testify unless the Court consi 
ders that thay are prevented from understanding 
who may test fy the questions pul to them, ot from giving rational 

answer to those questions by tender years extreme old age disease, whether of 
body ot mind, os any other cause of the same kind 


puuac 4 uesi|gn 9 uy iguyci -—vs*,!., hiiwluci U1 

body or mind, os any other cause of the same kind 

Explanation A. lunatic is not incompetent to testify, unless he u prevent 
ed by his lunacy from understanding the questions put to him and emns rational 
answers to them o'* be -uv>iiu» 

b= given by legally competent witnesses. Tbe 

SSte™“t"et,fa.T'S; “iSv ■“? TnSml^.eV eJnt.:;'g 

s-2s~;:-isss5 

cons,dem°haFthty evnSor' u 

ondetslandmg’iheqnespons ' I ' a lonaiic if he ,5 capable of 

Witness The competency of a oerson national answers is a competent 

dent (0 the adm.LirSn to S ^ is a condition Jrece 

disliDCt from that of his credibibiv whc» or affirmaiion, and is a quest On 

determining the quesuon of coniDetenCT l^^ ^ sworn or has affirmed In 

enter into mquiiies as lowitnpcs. »he Court under this section has not to 
cLsequeneeJofraIsehoodT,hfsnSn®^r“n“'‘'« “= <» ■>" baO'-l'^S' oflbe 
ways 11 can. whelher from the cen. ^ti,? ‘“,,“'1 It has 10 ascerla.n m the best 

he IS able to give a taponal accolm of b''!"’’ n? a ”'“'^''’"'*''’5 
'.v.ouni ot What he has seen or heard or done on a 
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particular occasion If a person of tender years or of very advanced age can satisfy 
these requirements, his competency as a witness is established Queen Empress*/ 
Lat SaKst^w A 183 According to English Itw every sane person is a competent 
witness m both ci\il and criminal cases, except a child tvho does not understand 
the nature of an oath Pouelt Ev 197 But m India, where a person is competent to 
testify according to the provisions of this section, but is unable owing to his 
tender age, to comprehend the nature of an 01th or affirmation, s 13 of the Oaths 
Act relieves the Court of the necessity of administering an oath or affirmation 
to him , and the evidence of such a person recorded without oath or affirm 
tion may be admitted 10 O C 337“7 Cr L J 89, See also 16 B 359 , 
14 B L R. 204 (F. B) , 1 1 C P. L. R Cr 16 , conlra 16 M lot , lo A 207 , 1 1 
A 183 


How to ascertain competency —By this section, the Legislature has not 
prescribed an inflexible rule of universal application to the effect thnt, before a 
child of tender jcirs is quesuoned. the Court must by preliminary examination 
test his capacity to understand ami to give rational answers and must form an 
opinion as to the competency of the witness before the actual examination 
commences t8C \V N 147^41 C 406, contra, ii C W N 51 , 20 Bom 
L R 363 


Tender years —There is no fixed period of legal discretion under which an m 
fant IS an incompetent wimcss The rule by which an infant under seven years of age 
cannot commit a crime, because the law presumes him conclusively not to have 
sufficieni inteihgence lor the act, has no anaWgy in the ^aw of evidence {Pn 
Patttion J in /? V IPilhams, 7C & P 320) Age is immaterial, and the 
" • • • / ' which whenever a doubt arises ihe Court 

. • examining the infant as regards his under 

■ can act on ihe evidence of a child of tender 

. , nee ami demeanour and the evidence given 

bears no marks of tutorage 6 Lab L J 474 A Court should ascertain first of all 
by some simple questions whether a child is competent to understand and answer 
questions 1923 P 9t 

f J -fc 1^. J ... r .1 » .•»' ••"'^erstanding from Ins nativity and there- 

un any , and such a person is incap- 
always m favour of sanity , hence the 
any person tendered as a witness rests 
Har^, I K & J at p 9 , Powell Ev 
213 

DeafandDumb— Deaf and dumb persons were formerly regarded as idiots, 
and therefore incompetent to testify but the modern doctrine is that if they are of 
sufficient understanding they may give evidence either by signs or through an 
loterpeter or in writ ng {Powell Ev 214) 


EsplanaUon — A lunatic 1$ one that had understanding but by disease grief 
or other accident has lost the use of his reason As long as the suspension of the 
vH/dif^viRX.Virn/iii.Vs •.’?A Vm.iavi. V i v7/t.‘a7?.fixvfa\ V.'& wiwpeveiity 1$ 

restored during a lucid interval Moreover, the disability does not extend to cases 
of monomania as to some immaterial matter, nor where the hallucination permits 
- -J - J r t. t 'xpeeted from him (R v 

• ■ less who IS believed to 

(Powell Ev 214) 


119 A witness who IS Unable to speak may give his evidence in any other 
, . manner in which he can make it intelligible o. 

Dumb wunusses by by , but such writing S' 

written and the sings made m open Court. Evidence so given shall be deemed 
lo be oral evidence ” 


C. C. H. Vol. 1—200 
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Explanaiion exceptor of a bill of exchange may deny that the 

bill was really drawn by the person by whom it purports to have been drawn 
Explanation (2)— If a bailee delivers the goods bailed to a person other 
than the bailor, he may prove that such (wtson had a right to them as against 
the bailor 

Soope — Till* IS mother insimceof estoppel by conduct A bailee is estopped 
from denying that the bailor had, at the time the bailment was made, authority to 
tomahe it Coslttt^ v Dinnic, 70105339 But when the bailee is evicted by title 
paramount, he can set up that title against the bailor with ilie consent of the person 
whose title is set up {Didiile v Bond 6 B and S 2 i 5 , Regers v Lambert, 24 Q 
B D 573 Cited i\i Powell 474 The acceptance of a bill is also deemed ^ co” 
elusive adm ssion as against the acceptor, of the existence of the drawer and the 
genuineness of his signature, and of his capac ty to draw (Sanderson v Callman, 
1842, It L J CP 270) , and if the bill he payable to the order of the drawer, 
of his capacity to endorse ( 7 «y/<irv Croktr^ 1803 4 Esp 127), and if it be drawn 
by procuration of the authority of the agent to be drawn in the name of the principal 
(Taylor 595> This section is m accordance with English Law Sections 115, 
116 and 117 of the Evidence Act arc not exhaustive as regards the doctrine of 
estoppel by agreement in C W N 747*33 C 915 

Forged endorBement — Nobody d entitled to any thing though a forged 
negoiiable instrument, in as much as the forged endorsement is a null ty in itsell 
36 C M 9 


CHAPTER IX 

Of WiTNBSSBS 

118 All persons shall be competent to testify, unless the Court consi 
ders that thay are prevented from underslandinc 
Who may test fy ^he questions put to them, or from giving rational 

answer to those questions by tender years extreme old age, disease, whether of 
body or mind, or any other cause of the same kind 

Explanation — A lunatic is not incompetent to testify, unless he is prevent 
answer to'*th*^^ understanding the questions put to him and giving rational 

“T by legally competent witnesses, The 

o„ peaeneally^'-rn-eTal -rr’Tnfom^.eV’ c^rstlS? 

(0 w of witnesses the chiel beiny 

snbstani.ally inteteslrf the proeeSTnn/^ "r otherwise 

o^"re/;;i^y^?b’e^"ca":s=‘'.rti;o>-rri« 

understanding the questions out 

witness The competency of a rational answers Is a competent 

dent to the admimsiraiJon to him "r testify as a witness is a condition prece 
distinct from that of his rr^Hihii. oath or affirmation and is a quest on 

determining the question of sworn or has affirmed In 

enter into inquiries as to wune« « the Court under this section has not to 

consequences of false hood m il»* knowledge of the 

ways 11 can whether from ihc S t,ri Zr i.” I' has lo ascertain in the best 

hei, able ,o g,ve a rattona, aeciir^Shr^tas sern'nr'' heald "or'd™’" nS^a 
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pamcular occas on If a person of tender years or cf very advanced age can satisfy 
these requirements his competency as a witness is established Queen Empress v 
A 183 According to English law every sane person is a competent 
wjiness jn both civil and cum nal cases except a child who does not understand 
the nature of an oath PoJ.eU Ev 197 But in India, where a person is compptent to 
testif) according to the provisions of this section but is unable owing 10 his 
tender age to comprehend the nature of an oath or affirmation, s 13 of the Oaths 
Act relieves the Court of the necessity of administering an oath or affirmation 
to him , md the evidence of such a person recorded without oath or affirm 
lion may be admitted 10 O C SI?"? Cr L J 89. See also 16 B 359 , 
14 B L K 304 (F. B) , Jt C P L. R Cr 16 , contra 16 M 10? , 10 A 207 , ii 
A 183 


How to ascertain competency — By this section, the Legislature has not 
prescribed an inflexible rule of universal applicatoi to the effect that, before a 
child of tender ^eirs is questioned the Court must by preliminary examination 
test his capacity to understand and to give rational answers and must form an 
opinion 3$ to the competency of the witness before the actual examination 
commences 18 C W N i47»4i C 406, contra ix C W N s* » 20 Bom 
L R 36, 

Tender years —There is no fixed period of legal discretion under which an m 
fant IS an incompetent vrnness The rule by which an infant under seven years of age 
cannot commit a crime, because the law presumes him conclusively not to have 
sufficient intelligence for the act, has no analogy in the law of evidence {Per 
Pattnon J in /? V tytHiamt jC ^ P S’o) Age is immaterial and the 

which whenever a doubt arises the Court 
. . exam n ng the nfint as regards his under 

a e ca 1 act on the ev dence of a chid of tender 

. nee and demeanour and the evidence given 

bears no marks of miorage 6 Lab L J 474 A Court should ascertain first of all 
by some simple questions whether a child is competent to understand and answer 
questions 1923 P 9t 

Idiot —An idiot IS one that hath no understanding from his nativity and there 
' — ■* ' • and such a person is incap 

. in favour of sanity , hence the 

son tendered as a witness rests 
I K & J at p 9 Powell Ev 
213 

Deaf and Dumb —Deaf and dumb persons were formerly regarded as idiots 
and therefore incompetent to testify but the modern doctrine is that if ihey are of 
sufficient imderstandiog they may give evidence either by signs or through an 
intcrpetcr or in writ ng \PoiveUEv 214) 

’ * iding but by di»ease grief 

ig as the suspension of ihe 
•fy , but his competency is 
does not extend to cases 

of monomania as to som* immaterial matter, nor where the hallucination permits 
*““ “ j 1. r . xpected from him (R v 

• ness who is believed to 

o his capacity to give 
{Powell Ev 214) 


119 A witness who is unable to speak may give his evidence in any other 
nnmb witne.^^<t manner in which he can make it intelligible, as 

^ ^ ‘ ® by writing or by signs , but such writing must be 

written and the sings made in open Court Evidence so given shall be deemed 
to be oral evidence 


^ Deaf and Dumb witnesses The same rule would, no doubt be applicable in 


C C H Vol 1—300 
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persons were formerly excliulcd an wiincsses on tlie presumption 0/ their idiocy It 

IS now ascenimed how groundless ilm presumption u {Cunmrt^/tan } 49 ) » tne 

witness can write. It IS a s-ifc pnctice to receive lus testimony in this lorm, than 
' '-C1S.P127 persons deaf 

ivuh idiots Educaljon his 
heir tongues [Norton Ev 

306) 

Deemed to be oral evldenoe—PresninWy 10 exclude oI putting 

m lantK’S which would give the oppoiile side the right of a reply ^Norton Ei 336) 

120 In all civil pioceedtngs the parlies to the suit, and the husband or 
, ,,.fe of any party to the suit, shall be competent 

the” vMves "m Imshaids witnesses ^ In Miimnal proceedings asatttst any 

HushantI or wde ol pSon person, the husband or w.te of such person, 

under criminal trial respectively shall be a competent witness 

Engish Law— At common law, a husband or wife of a party to the procee 
dings civil or criminal, IS incompetent to give evidence either for or against such 
party Bentley ConKe 3 Doug 42' The wife of a person charged with assault 
upon her is a competeoc witness against him at common law a v J k 

Now by Statute tney are made competent witnessess as 

But a distinction must be drnwn between competency and compellability o ‘“esses 
A wife though rendered competent b> statute to give evidence against her husband 
m certain criminal proceedings is not thereby made 

B'ndence unAess there is a cleat and specific enactment to that enect j^acn v Betix 
L R (1912) H C 305 In civil cases there appear lo have oeen no exceptions 
at all 

Scope of this section -Under ih s sect either in civil 

or criminal cases Such witnesses are always competent See also 6 W R Cr sr 

U appears that this section was only enacted to null fy the effect of the English law 

on the subject The ground is covered by s 118 This section provides that parties 
to the suit shall be competent witnesses 49 C 345 

121 No Judge or Magistrate shall, except upon the special order of some 
Court to which he is subordinate be compelled 
Judges and M-ig strates answer any questions as to his own conduct in 

Court as such ne to his knowledge 

in Court as su lined as to other 

matters which 

lUusttattons 

(,a) A, on his irial before the Court of Sess on, says that a deposition was impro 
perly taken by B tl e Magistrate B cannot be compelled to answer question as to 
this, except upon the special order of a supenor Court 

, r A IS accused before the Court oCSes^otvtif having given fa\se evidence be 

the%uperior*Court** ^ cannot be asked what A said except upon the special order of 

'before the Court of Session of attempting to murder a police 
OKiurc'd^*'*^ ® a Sessions Judge R may be examined as to^what 

by this section is the privilege of the witness. i e 
tlis quest, on ,s ashed If he waives that privilege ,t does not 
1 Wtli ^ y ° « 3 A- 573 = A W N iBSi, 37 But 

lhen Mt°?v?s%oXes hom giving eviiTenee upon mstters which thly saw, 

when sitting as Judges unless they arrive at such knowledge by virtue of an invesii 
gallon which they were making as Judges 2 We r 777 ^ ^ mvesii 

122 No person who Is oi has been nurrted shall be compelled to disclose 
Communications during commumcaUon made to him during marriage 

marriage *“y person to whom he is or has been married 

nor shall he be permitted to disclose any such 
communication, unle>s the person who made it, or his representative in interest, 
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consents, except in suits between married persons,- or proceedings m which one 
married person is prosecuted for any crime committed against the other 

Principle — This cnacimenl rests on the obvious ground that the admission of 
such testimony would hi\c a powerful tendency to disturb the peace of families, to 
promote domestic broils and loweahen if not to destroy that feeling of mutual con 
ndence, nhich IS the mo>t endearing solace of married life The protection is not 
confined to cases where the communications sought to be given in evidence is of a 
strictJ} <'onfiJentiaJ character but the seat of the liw is placed upon all rommunica 
lions of whatever nature which pass between husband and wife 0 Coner v Majon 
(ig^3) II L J C P 267 It extends also to cases in which the interests of 
strangers are solely iniolved as well as to those m which the husband or wife is a 
party on the record It is, however, limited 10 such matters as has been communi 
cated during marriage (7t2^/or§ 909 A) 

Scope —This section protects the individuals and not the communication if it 
can be proved wiihout putting into the box for that purpose the husband or the wife 
to whom the communication was made 'll M 1=2 Weir 778 Under this section 
no commun cation between the husband and wife can he disclosed bj the one against 
the oil er without ihe consent of ihe parly concerned The consent cannot be implied 
It IS ireumbent upon ihe Court to ask the piny against whom the evidence is to be 
given, vvheiber he or she would consent to the evidence being given and not to admit 
It unless such consent is given 244 P L R 1913 , see also 218 P L R 1913,40 
C S'?: , 10 P R 1914 Cr , 1923 Lah 40 


123 No one slial! be permitted to give any evidence derived from un 
_ , rr € published olTiciai records relating to any 

rvidcnce as lo affnrs of aftairs of Stale except with the permission of the 
Officer at the head of the department concerned, 
wlio shall give or withhold such permission as he thinks fit 


Scope — Statements made before the Income tax Collector do not relate to 

32 M 19 M L J 263 , 

i ' records int being records of 

ed is bound to produce them 
Statements made by witnesses 
as in the course of a departmental cnquiiy into the conduct of Public Officers, who 
were subsequently put upon their trial on charges of taking illegal gratification are 
not privileged under ss 123, 124 or 125 16C W N 43 f '“*3 Cr L J 445 **i 5 l°d 
Cas 77 The question whether a communication is privileged or not is determined 
by the occasion on which and the circumstances in which it is made and not by the 

— - - hers in 

official 
condi- 
appeal 

from 27 B 189) 


124 A>VpmJi\c-cnfilxfr»akf,Vd«f cumptnibu* ttr 

, to him in official confidence, when he considers 

Otnc.al comraun.cat.on. would suffor b, Ihe 

disclosure 


~ *■ 1. T* 1 « I , -inj makes the public officer the 

lum in official confidence should or 
ibl c interest would suffer by such 
e the communication The mere 
ication might cause a scandal 
in tne oiulc wiu ii^i juo - .v m-- I sclose it 7 C W N 246 See 
also 2 M W N 369 The words ‘communication m official confidence* 
import no special degree of secrecy and no pledge or direction for ns 
maintenance but include generally all matters communicated b/ one officer 
to another in the performance of duties The words have the same meaning as 
"Drofcsstonal confidence ’used ms 126 In Enjwh law the privilege as to produc. 

H ^ r* — — those which pass 

-ss wnh no special 
- rests IS that 
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persons were formerly CKcltulcd in Witnesses on itie presumption of tlicif idiocy 

r (Ctirtntnj'/iart 349 ) If lo® 

- cslimony m this lorm thin 

• • C P 127 Persons deaf 

NMih idiots Education Ins 
heir longues [Norton Cv 

306) 

Deemed to be oral ovldenoe-Presumljly to mcliHle ■>' P™;:® 

m which would give the opposite side tlic right of 1 reply [Norton Ct 330; 

120 In all civil proceedinES the parties to the suit, and the husband « 
TV , j „.fe of anv party to the suit, shall be competent 

their wives husbamls witnesses ^ \n ciimmil pioceedinsa against any 
Husband or wife ol person person, the person, 

under criminal trial respectively shall be a competent witness 

Engish Law — At common law, a husband or wife of a party to the procee 
dings, civil or cnminil, IS incompetent to give evidence either for or against such 
party Srn//o' v Coot^ 3 Doug 422 The wife of a person charged with assiult 
upon her is a competent wiinevs against him at common law R v Astr i Siri^ 633 
Now by Statute they arc tnade competent wilnessess as regards certun oijences 
- . ,mi>etcncyand compeUability hf witnesses 

lie to g ve ev dence against her husbmd 
thereby made compellable to give such 
enactment to that effect Leach v Rfftx 
I ere appear to have been no exceptions 

at all 

Scope of this eeotion —Under this section 1^*^* '* ij} civil 

or criminal cases Such witnesses are always ” ««!., ®r^ =1 

It appears that this section was only enacted ®* ‘•’e English law 

on the subject The ground is covered by s 118 This section provides that pimas 
to the suit shall be competent witnesses 49 C 345 

121 . No Judge ot Magistrate shall, except upon the special order of some 
Court to which be is subordinate, be compelled 
Judges inti Macistnies « 

Court as 
in Court 
matters v 

lUustraltons 

A on Ills trial before the Court of Session says that a deposition was impro 
perly taken by C the Magistrate B cannot be compelled to answer question is tO 
this, except upon the special order of a superior Court 

^ the Court of Session of having given false evidence be 

fore B a Magistrate B cannot be asked what A said except upon the special order of 
the superior Court 

[c) A IS accused before the Court of Session of aUemptmg to murder a police 
burred* ' before B, a Sessions Judge B may be examined as to^what 

^ privilege of the witness, i c 
ff**® waives that privilege, it does not 

he In the momh of any other person to assert It 3A S73 = A W N 1881, 17 But 

iSnsittir^ libido"-? fro™ giving evidence upon miners which they saw, 

when sitting as Judges unless they arrive at such knowledge by virtue of an investi 
gallon which they were making as Judges 2\Veic777 / viiiue 01 an mvesii 

122 No person who Is or has been mamed shall be compelled to disclose 
Communications during communication made to him during marriage 

marrnge °y any person to whom he is or has been married 

- nor shall he be permitted to disclose any such 

communication, unless the person who made tt, or his representative in interest, 
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consents except m suits between mamed persons, or proceedings m which one 
married person is prosecuted for any crime committed against the other 

Principle — This enaciraent rests on the obvious ground that the admission of 
sjch testimony would base a powerful tendency to disturb the peace of families, to 
promote domestic broils and to weaken if not to destroy that feeling of mutual con- 
fidence, which is the mo»t endearing solace of married life The protection is not 
confined to cases where the communications sought to be given in evidence is of a 
stncilj eonfidcniial character but the seal of the law is placed upon all rommunica 
tions of whatever nature which pass between husband and wife 0 Coner v Majon 
(ig^a) II L J C P 267 It extends also to cases in which the interests of 
strangers are sole!) maolved as well as to those in which the husband or wife is a 
part) on the record It is, however, limited to such matters as has been communi 
cated during marriage ( Toy/or § 909 ^4) 

Scope. — This section protects the indviduals and not the communication if it 
can be proved wiiliQui pulling into the box lor that purpose the husband ortbewjfe 
to wham the communication was made 22 M 1=^2 Wetr 778 Under this section 
no commun cation between the husband and wife can be disclosed by the one against 
the other without ihc consent of ihc patly concerned The consent cannot be implied 
It IS ireumbent upon ihe Court to ask ihe party, against whom the evidence is to be 
given, whether he or she would consent to the evidence being given and not to admit 
It unless sjcli consent IS given L R 1913, sec also 318 P L R 1913,40 

C £91 ,ioP H 1914 Cf , 1923 Lah 4o 


123 No one sliall be permitted 1 5 give any evidence derived from un 
, , IT t published ofQcia! records relating to any 

rvidcnce as 10 afiurs of afiairs of State except with the permission of the 
** Officer at the head of ihe department concerned, 

who shall give or withhold such permission as he thinks fit 


Scope —Statements made before the Income tax Collector do not relate to 
* 32 M 62*19 M L J 263 , 

j ' records nit being records of 

ed IS bound to produce them 
Sutemenis made by witnesses 
as in the course of a deporcmental enquiiy into the conduct of Public Officers, who 
were subsequently put upon their trial on charges of taking illegal gratification are 
not privileged under ss i23,i240ri2S 16 C W N 43t“i3 Cr L J 445*i5liid 
Cas 77 The question whether a communication IS privdeged or not is determined 
by the occasion on which and the circumstances ID which u is made and not by the 
• r 1 - . ► m-.tA r.« f rificr communication to others m 

privilege attaching to an official 
solute but IS subject to the condi 
act 6 Bom L R 131 (on appeal 


^ Ay AA loy; 

124 No public officer shall be compelled to disclose communications made 

omcal commun, cations t!;'" *'= EOnstders 

that the public interests would suffer by the 

disclosure 


Scope — This section follows the English law and makes the public officer the 
Judge as to whether a communication made to him in official confidence should or 
should not be disclosed If he thini s that the publ c interest would suffer by such 
disclosure he is entitled to refuse to disclose the communication The mere 
fact that the publication of the communication might cause a scandal 
m the office will not justify a refusal to disclose it 7 C W N 246 See 
also 2 hi W N 369 The words ‘communication in official confidence** 
import no special degree 0! secrecy and no pledge or direction for its 
maintenance, but include generally all matters communicated by one officer 
to another in the performance of duties The words have the same meaning as 
“professional confidence ’ used in s 126 In English law the privilege as to produft*' 
tion ofpubhc documents before Courts of law cxtend> even to those which pass frS 
hand to hani, in a public office in ihc usual course siness with no special 
of secrecy upon them and the ground on which ih sts is that it would^Sv, 
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detrimental to the public interests, to produce them '36 Ind Cis 723 
refusil to disclose a document on (grounds of public policy ts fu^^l *i • 
not competent to the Court to call for anJ examine tlic secret archives 01 
the State in order to satisfy itself of their co ifidcntial nature A7 ^nd Cas 525 
But a custom officer cannot claim a privilege as to the a mission made to him by tn 
Inspector although what took place between the two superintendents might 
be privileged 22 C W N 451 No objection can be taken in appeal 44 M 
132 A court should decide whether the document is privile^^ed or not 44 A 3 ^ 0 *“ 
20 A L I 140 

125 No Magistrate or police officer shall be compelled to say whence 
he got any information as to the commission 
Information as to commission offence, and no Ret enue officer shall be 

o o ences compelled to say whence he got any information 

as to the commission of any offence against the public revenue 

JSxfilanaiton —“Revenue officer” m this section means any officer em- 
ployed in or about the business of any branch of the public revenue 
Legislative changes — This section was substituted by Act 3 of 1687 

Soope — The words information as to the commission of any offence m this 
sectiQw only enact the rule which as said by Eyre C / in //ardyt Cast (24 HovJ St 
Tr 808) has universally obtained on account of its importance to the public for the 
detection of crimes that thosf "• *■ *■ ’ “ ’ 1 

the detection is made, should 
937«Cr Rg 47 of >897 
opportunities should be given 

prisoner, but there ts a rule, wniui nas universally obtained on account of its 
importance to the public for the detection of crimes that those persons who are the 
channels by means of which that detection 1$ made should not be unnecessarily 
disclosed , if i can be made to appear that really and truly it is necessary for the 
investigation of the truth of the case that the name of person should be disclosed 
I should be very unwilling to stop it . but n does not appear to me that it is with 

in the -- — - *• 

case 

eviden 4 

lutely 

597-40 A 471 

120 tjo bainsCet, attorney, pleader or vakil shall al any time be 
Ptofessiouat commuTwcation unless with his client’s express 

to him ,n .v,a , consent, to disclose any communication made 

barrister nleader t purpose of his employments aS SUCh 

the conteSts to stale 

acquainted tn the course and for ihe become 

or to disclose any advice given hv 1, m P if professional employment, 

prapMe o! ,pch impldyLnt ' fir the 

d,rdosure- 

purpose communication made m furtherance of any [illegall 
(2) any fact observed by snv ham^tfr r 1 ^ 1 

the course of h»s^ employment as or vakil, m 

or fraud has been comLtted s.n?e ‘ 

employment since me commencement of his 

bbl.ga.l ,uted t L 

employment has ceased ” section continues after the 

Uluttraiiom 

yOufolftiSme'' co.„.„ed forgery and I w,=h 
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As the defence of a man known to be guilty is not a criminal purpose, this 
communication is protected from discloure 

[ 6 ) A, a client, sajs to B, an attorney—*! wish to obtain possession of property 
by the use of a forged deed on which 1 request >ou to sue ' 

The communication, being made in furtlierence of a criminal purpose is not 
protected from disclosure 

(r) A, being charged with embezzlement, retains D, an atorney, to defend him 
In the course of the proceedings, B observes that an entry has been made in A’s 
account book, charging A with the sum said to have been emberreled, which entry 
was not in the book at the commencement of his empleyment 

This being a fact observed by B in the course of his employment, showing that a 
fraud has been committed since the commencement of the proceedings it is not 
protected from disclosure 

Legialatiae changes— The iiords within brackets have been added by Act 
18 of 1 672 

Principle — The rule is established for the protection of the client, not of the 
lawyer, and is founded on the impossibility of conducting legal business without 
professional assistance and on the necessity, in order to render that assistance 
efleciual or securing full and unreserved intercourse between the two The 
privilege may be waned by the client, therefore, but not by the adviser {Plupton 
J 2 t 170). 

Scope— A legal adviser, (whether barrister, attorney, pleader or vakil) will not 
be allowed wnhout the express consent of his client, to disclose oral or documen 
tary communications made or obtained in professional confidence {Pfupson Ev 1691 
The law m India relanng to professional commumcauons beiwceii a solicitor and 
a client is the same as in England and in interpreting ihis section the High Court 
may rightly refer to English cases The use ol the word 'disclose' in this section 
shows ihai the communication to be privileged must be of a confidential character 
between the solicitor and the ' * solicuor learns 

in the course of hts dealings n disclosure It 

must be a matter communicated 3se of obtaining 

his professional advice The Ins client He 

must then state the name of the person for whom he claims the privilege Where 
one client mentions the name of another chent m a communication made to the 
solicitor in the course and for the purpose of professional employment by him, and 
the latter consults the solicitor afterwards on business relating to hts own affairs, 
then unless the name of the latter IS communicated to the solicitor confidentially for 
the purpose of being advised by him, on the express understanding that it 
r . 3 .t ^ the world, the solicitor is bound 10 dis 

• nor IS not at liberty to disclose the 
Its consent This section protects from 
mess, but also its general purport, unless it 
Wrt. cRra'Wi''.via.'va'.\ v.\vit 1.0. xe.s.'jis.'A 
Vhere m an interview between a solicitor 
company makes a statement to him m 
professional employment the solicitor is not 

r :rson making the statement, unless the 
confidence, and it was stipulated by or on 
behalfof his client that It was not to be disclosed 18 B 263, see also L. n R 
(1894 1909) 358 26 Bom L R 887 This section must be construed as applymi* 
to all persons who came in within the category of 'pleader' as defined m s 4 fa) 
ofCr P Code and includes therefore a muktear 25 C 736 = 20 W N. 484 Tjjg 
consent required by this section should be given on each occasion when a com* 
munication of the kind described is sought to be made admissible in evidence A 
W N 1890, 172 The communicaitoo roust be of a confidential or prj\ate nature 
3 B gi The communication must be made to him in the course and for the 
purpose of his employment as a pleader 4 Bom L R 460 5 Bom L R 122 a 
Court has no power to order the production of a document which is privileged 
7 Bom L P 709 See also 16 C W N 742 Neither a formal retainer, nor pay 
ment of fees is necessary to constitute the relationship of solicitor or client itf, 
enough if the solicitor is consulted id any way in his professional character The'sala 
purdiase, and conveyance of estates or negotiations for a loan arc within the 
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According to English h\\ communifations in furthc/tncc of i fnud or crime arc not 
protected hut nrcordmg to this section colnmnnicnlions made in furiliennce of 
my lUcgnl purpose nrc not protected (Vide ptiipsoiit Cv 172) Trade secrets com 
municatcd to 1 \akil in course of his professional advice are also protected j6 A 

L J 987 


Section 126 to npply to inter 
preters etc 


127 . The provisions of section 126 shall 
apply to inierpreters, and the clerks or servants 
or barristers, pleaders, attorneys and vakils 


Scope —Where a communication is made to a plctder’s clerk he is not at 
liberty to disclose the communication 26C 53 = 2 C W N 649* U B R 0897 * 
1901) Vol 11 36a Tlie communications must have been confidentially made for 
the purpose of employment or the knowledge confidentially obtained solely m cotjse 
quence of it, to be privileged (GanUr v Irvtn 4 Ex D 49 » O'Sha'i lyoon, 
1861, P oEfij— 7 »/n/iOrt Lv 172 

128 . If any party to a suit gives evidence therein at his own instance 
„ , , . or otherwise, he shall not be deemed to have 

contented thereby to such disclosure as is 
vol1.meer.n3 evidence „eni,oned ,n scciron >26 , and, .( any parly to 

a suit or pro<'e'‘ding calls any such barrister, [plcaderj, attorney or vakil as a 
witness he shall be deemed to have consented to such disclosure only if 
he questions such barrister, attorney, or vakil on matters winch, but for such 
ques ion, he would not be at libeiiy to disclose. 

Legislative changes— The word within brackets has been inserted by Act iS 
of 1874 

Scope — The privilege may howevei be waived by the client either expressly or 
impliedly— e g by the client eximmmg the solicitor as to the privileged matter 
though, if only examined as to p-»rt he cannot be cross examined to the residue , or, 

bysendr- ^ ri ♦ e ..v - ^ 

not be 0 

gave ev 

vilege a » 

matter, ^ vO 

diclose Under the present Act the mere fact of the party’s giving such evidence 
himself does not imply such consent , and if be calls the barrister, etc, as a witness 
and qu stions bim he IS deemed to consent to disclosure by the barmter -r/- 
i{ he question* i ^ . 

to disclose , ai 
professional co 
(^Cunningliaiii 

129 No one Shall be compelled to disclose to the Court •.« ^ j 

Confidential conuwumcviona 

with legal advisers ' 


be compelled to 
necessary to be k 
but no others 


Reason foi the rule —Under the oldl-w /\ .n r „ . 
to a suit who offered himself "s WII..' a pmy 


here laid down , Atmei ' 
Scope — Sttiemenis 
to a legal adviser with a 
to decide arc privileged 


^ Vo^A,« L^n’‘s present is idemvcal with the rule 

L n SCb App 36t~(Cunmng/.am Cv 362) 

view m^ascerti!i?^,!!r!..[°^^* special purpose of being shown 
riiSd Cas 7“ Sood case for the Court 
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130 No witness who w"' not i luriy to n suit shall be compelled to 

rrodun.on ot „.Ic deeds of J”’ P™P«‘y or 

%Mtn'*s not a pirt\ document m viiitie of which he holds any pro- 

* ^ perly ns pledgee or mortgagee or any document 

the production of which might tend to criminate him unless he has agreed m 
writing to produce them with the person seeking the production of such deeds 
or some person through whom he claims 

English law — A witness, if a sirani'er cannot be compelled to produce his 
title deeds or documents m the nature of iiilc deeds on account, it is said, of the 
mischief which, in the present complicated stite of the law of real property, might 
re'ult if title to states were subjeci compulsory disclosure J/r Best suggests 
the tea on to be the rbisduef x^hich might ens le from an erroneous decision of the 
Judge IS to the nature of the documents (P/upson Ev 179) A person who is 
not a partj lo ihe act on cannot h“ compelled to produce his tale deeds or other 
do''unicnts rcft-rring to his lule to any property If one person xvants to see another 
person's title deeds or do uments he should himself bring an action against such 
person for discovery Co^leCu , Pteketm^ \ i C J K B (0 S) 110 

A mortgagee also cannot be compelled to produce his security including title deeds 
deposited With him except on payment of Ins pri icipal and interest C/uchesier v 
ifar^uif of Donegaft L R 5 Ch 50-* A w tncss is not bound to produce any 
document which he swears wiH tend to criminate him Roe v New York Press 
75 h J 3 t 

131 No one shall be compelled to produce 
documents in his possession which any other 
person w uid be entitled to refuse to produce if 
they were m his possession unless such last 
mentioned person consents to their production 
Note^ —By section 6j secondary evidence can be given when a document is 
m the custody of a person x\ho IS 10 produce It md who refuses to do 

so in the case, therefore of a document protecie 1 mder th s or the preceding 
section secondary evidence of its CO Items could not be K'ven {Cun Eo 366) 

l 32 A witness shall not be excused from answering any question ns to 
, , nny tnauet teUvanl to the mntter m issue in 

cnmmal 

^rner* will cnmmiie proceeding upon the ground ihnt the nnswer to 

such question will criminate, or may tend direct 
ly or indirectly to criminate such witness, ot that it will expose, ot tend directly 
ot induecrty lo expose, such witness to a penalty or forfeiture of nny kind 

Provided that no such answer, which a witness shall be compelled to give. 

„ shall subject him to any arrest or prosecution, 

or be proved against him m any criminal procee 
ding, except a prosecution for giving false evidence by such answer 

English law — No man is bound lo criminate h msclf , >>emo tenlur seipsum 
rodere Hence, a witness whether a party to a suu or noi cannot be Compelled to 
answer any qiiesiion, whelher pJt r/wa voc« or m the form of a wrmen interrogatory 
ihe answer 10 which may expose, or tend to expose him 10 a criminal charge 
penalty, or forfeiture of any kind If the witness, after claim ng privilege is compell' 
ed to answer, his evidence will not be admitted against him at a subsequent inal 
for the criminal offence {R v Gnrbet i Den 236) Powell Ev z‘‘2 


Production of documents 
which mother person ha'i i 
possession couU refuse 10 
produce 


Scop© — It seems ihat the Indian Legislature while departing from the rule laitl 
down in English cases have accepted the principle la d down in P v Gtrbet cne^ 
above A witness has been made compellablo lo answe relevant questions bm he 
IS given the protection mentioned m that case Where a person is charged wth 
an offence with which he is alleged to hate mcnminated himself in his deDosu"*° 
m a case the fact that lie was the person xxho gave the deposition shouM'x*' 
proved 2 Wcir 794 

Relevant to the matter 10 issue— Tins section da*s no‘ in terms deal n- 
qll criminating questions xvhtch may be adlrcssed to a witness but only 
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questions as to matters relevant to the matters m issue Irrelevant questions should 
^ a witness 

. as to matters 

. - - wnh the rest 

of the Act, lead to ihe conclusion that the protection is only afiorded to answers to 
winch a witness has objected or has been constrained by the Court to 8*''® 3 M 
271 12 B 440 , 23 B 213 Taking a thumb impression ofa witness by the Court 

IS not equivalent to asking a question and receiving answer wuhin the purview of 

the proviso to s 132 and therefore such a thumb impression may be provea 
against the person giving It in a criminal trial 16 C W N 500=150 L J 399 

Claim of privilege — A w tness must claim the benefit of the protection afforfed 
by the section before he makes statement in respect of which a question is su se 
quently raised 40 A 271 = 16 A L J 201 

Proviso— A statement containing defamatory matter against another, made by 
a Witness in a judicial proceeding is a privileged statement under this section of 
the Act for which such witness could not be proceeded aganst criminally f f 
statement were false, he might be prosecuted for giving false ev dence 3 U u 00 , 
18 A L J 040 Where on the evidence given by certain witnesses in a murder 
case to the effect that they assisted the accused in concealing the dead body after 

’ ^ ^ ~ only evidence being that depositions, 

they had om ited to object, perhaps 
the question on the ground Ihat the 
he proviso does not apply to voluntary 
statements 32 t-. vv N . V v v» » 91 1 , Rat Un Cr C 3^0 * 12 B 440 , 
ifi A 83 la A 92 37 C 878 If a person makes a staiemcnt voluntarily without 
’ f >At«vanr used agaiDSt him in his trial on a criminal 

faraatory statement which is not protected 
1 t . 33 A 163 , 22 A 685 , 23 C 563 , II M 

^ . 4 23 C 867 , contra, li B L R 321 , 22 A 234 , 

9C W N 911 

133 An accomplice shall be a competent witness against an accused 
. , person , and a conviction is not illegal merely 

Accomplice because it proceeds upon the uncorroborated 

testimony of an accomplice 

Scope — So long established a rule of practice as that wh ch makes it prudent 
as a general rule to require corroboration of accomplice, cannot without great 
danger 10 society be ignored by (he Magistrates and Session Judges simply because 
th s section declares that a conviction ts not illegal merely because it proceeds upon 
~ s should give proper effect lo 

1 1 lUus (5) and that in s 133 

the general judgments , and 

w to . „4 „ ,l.e rule and when ,t ' Tho tltasirai.on 

should appenr that the circumstances -iia snow or it 

14 B 331 The illustration (j tos • of ihe case 

that It IS unsafe to convict on the evi principle 

^terial particulars But along w.th this principle must be borne in 
fications contained in the f irib-r illustration which the Court ^ d^tJ^coJs'ider 

1 particular 
accomplices 

uurtii U uoii 1. K 094 can be laid 

Oorroboratlon-It >4 g.ntralljr unsafe to con.ict an accused person on the test, 

> e^s -?SL 'cI'P 

" iiArai T*'* particular circumstances 

neral rule can be laid dovn on this 
. . . being necessary to 

under exceptional circiumslances, interfere in cases ^where unless 

adhered to 17 Ind Cas 19-13 Cr L J 767, 11 D?m L R 8c8 ?a 
,859 By the law both of India and England the evidence of’L acSiiphce 
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admissible, and a conviction is notiltegal merely because it proceeds upon the uncorro 
boratcd testimony of an accomplice 14 B 115 

The corroboration 

circumstances afTeciinp ■ * 

tion. Such corroborat 
independent evidence 

cfthe same accomplic i 

The amount of criminality is a mailer for consideration and when a pefson is only an 
accomplice by implication or in a secondary sense this evidence does not require 
the same amount of corroboration ns that of a person who is an actual perpetrator 
with the principal offender In dealing wth the question what amount of corrobora 
tion IS required in the case of testimony given by an accomplice the Court must 
exercise careful discrimination and consider all the surrounding circumstances m 
order to arrue at a conciustan whether the facts deposed to by the person alleged 
to be an accomplice arc borne out by those circumstani.es or whether the circum 
stances are of such a nature that ibe evidence purporting to be given by an 
alleged accomplice are supported in essental and material particulars by 

esidence altundi as to the facts deposed to by that accomplice 28 C 339 

C W N 517 see also 15 Horn L R 28S , Rat Un Cr C 750 » * IVeir 
S09 K To justify the Court m sett ng aside the conviction, it is necessary 
to show not only that there ts no corroboration, but that the Judge taking all 
the evidence together was wrong in acting on it 16 C \V N 669 It is the invana 
ble practice of Courts to requite corroboration by an independent witness of so 
much of the evidence of an accomplice as goes to identify the accused person 
as the offender 4 Uom L R 40» Sec also - C W N 55 57 P L R 

1902135 p R JO-- Cr L B U 187*— 189 > 322 6 L B R 4 25 M 

143 t SC P L. R iCr Prorio ibc Evidence \ct the rule not of law but of 
practice was that a cenvict on couM no be based on the unsupported evidence of an 
lice 31 PR 1866 Cr i25PRi866Cr i-4PRi866 Cr 27 P R 

Rat Un Cr C 844 74 P R '860 Cr ii P R 1867 Cr , U B R 

(1892 96) Vol l 103 , 2 C \V N 55 5 P R 1902 17 P L R 1912 to B 319 , 

24 Ind Cas 158 u D R {1897 1901) Vol 1 173 , 9 A 528 , Rat Un Cr C 102 , 

L B R (1872 1892) 54 8 A 306 33 C 1353 , 8 A J2o , 1 M 394 < L B R 
29 , 16 P R 18^ Cr tonira t M 394 , 35 M 247 • 35 M 397 i M 

L J 397 (F B ) 

There must be independent corroboration with respect to the identification of 
the persons whom accomplices charge and with respect to the facts they state 21 
P R i865 Cr , r P R 18^8 Cr , Rat Un Cr C 840 , see also i M L J 367 . 

Rat Un Cr C 844 , 18 C W N 850 11 B H C A C 196 , see also 7 Bom 

L R 969 for nature of corroboration Where there is nothjng in the case outside the 
confession of a CO accused the accused must be acquitted aZ A 409=A ! R 1925 

All 377 

Oases— Where corroboration was found necessary vide 4 P R 1903 Cr 5 2a 
C 361 21 C 328 2 Lxh 295 , 73 Ind Cas 506 , i9'>3 Lab 153 , 9 O &. A C R 
947 » 1923 Lah 666 ig’S Lab 335 69 Ind Cas 462 , 4 Pat L T 381 e 
Lah 429 ’ ’ 

Principle — Accomplice evidence is held untrustworthy for three reasons, fii 
because an accomplice is likely to sveir falsely m order to shift the guilt ffon, 
/,\ u— '■ipator in crime, and consequently •, 

■ auction of an oath, and {3) because 

Ion or m the expectation of an 

■ • St those with whom hea«ed crim 

•prosecution There is oftendati-r* 

that, for the purpose of saving 'hemselves rather than slating the truth, the acco 
plices of saving themselves ratherthin stating the truth the accomplices will 
out a stronger case against the prisoner and more favourable to themselves tk?* 
the real truth will warrant 14 B II5 ^ 

Accomplice — The term accomplice signifies a guilty associate la a 
when the witness sustains such arelauoito the criminal act that he could ^ 
indicated with the accused be 1$ an accomplice. 27 M 271 Where an a / 

an involuntary one his statement is not tainted 2 Weir Soj N A spy 1$ 

C. C. H Vol I— 201 


accomp 
1867 Cr 
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„ .c. -r 4. — . - 1-. -latiersin issue. Irrelevant questions should 

' the limuition m this section, that a witness 
• ions tending to criminate him as to matters 
ton 132, espeenWy when read wi'h the rest 
of the Act, lead to the conclusion that the protection is only afforded to answers to 
which a witness has objected or has been constrained by the Court to give 3 M 
271 12 B 440 , 23 B 213 Taking a thumb impression of a witness by the Court 

15 not equivalent to asking a question and receiving answer wuhin the purview of 
the proviso to s 132 and therefore such a thumb impression may be proved 
against the person giving It in a criminal trial 16 C W N 500=150 L J 399 

Claim of privilege — \ witness must claim the beneHl of the protection afforded 
by the section before he makes statement in respect of which a question is subse 
quently raised 40 A 271 = 16 A L J 201 

proviso — A statement containing defamatory matter against another, made by 
a Witness in a judicial proceeding is a privileged statement under this section of 
the Act for which such witness could not be proceeded aga nst criminally If the 
statement were false, he might he prosecuted for giving false evidence 3 0 C 80 , 
18 A L J 940 Where, on the evidence given by certain witnesses m a murder 
case to the effect that they assisted ihe accused in concealing the dead body after 
murder, they were prosecuted under s 201 the only evidence being that depositions, 
that their conviction was not illegal, as they had omiited to object, perhaps 
owing to the want of legal advice 10 answer the question on the ground that the 
answers would criminate them 2 Weir 792 The proviso does not apply to voluntary 
statements 3a C W N 756 , 9C W N 911 , Rat Un Cr C 360 , I2 B 440 , 

16 A , 43 A 92 , 37 C 878 If R person makes a statement voluntarily without 

any compulsion, It maybe, if relevant, used against him m bis trial on a criminal 
chares 2t C 392 , 32 C 756 A defamatory statement which is not protected 
under s 499 is punishable 14 C L J 3' , 33 A 163 , 22 A 685 , 23 C 563 , zi M 
477 , 17 B. 127 , IS C 264 , to A 425 , 23 C 867 , U B L R 321 , 22 A 234 , 

9C W N 911 

138 An accomplice shall be a competent witness against an accused 
Accomohee Person , and a conviction 13 not illegal merely 

^ because it pioceeos upon the uncorroborated 

testimony of an accomplice 

Scope — So long established a rule of practice ns that which makes it prudent 
as a general rule to require corroboration of accomplice, cannot, without great 
danger to society, be Ignored by the Magistrates and Session Judges simply because 
declares that a conviction is not illegal ^erely because jt proceeds upon 
® proper effect to 

• ■ illus (ij and that m s 133 

the general judgments , and 
discretion The illustration 
show, or It 
the case 

avici on tnc eviu,.uu. 01 av.t.owini,ces principle 

Butilonir, hft “‘^'ess corroborated m 

id the qual - 
I to consider 

2 particular 

I accomplices 

can be laid 

accused person on the tesii^ 
nectmg the accused with the crime Bur ibis rule does Particulars con 

technically come wiihm the category of accomplices The ‘°i ^ persons, who 
of each case will affect its application and no seowal tuV %•,« v i j circumstances 
point 33 C 6<9-ioC W N 669 The rule as to c^roboratm® 
evidence ofanaccomphee being one of practice a Court of necessary to 

under exceptional circtumstanccs, interfere in cases wberp fi . 
adhered to 17 Ind Cas I9»i3 Cr L J 767 , U Bom L R Sit 
,859 By ,1,= lav, both of Ind, a »„d England th. of •L^a'cSmpLc 


\ui lu b ii4istne rule, and when it 
should appear that the circumstances 
14 B 331 The illustration (J tos 
that It is unsafe to convict on the 1 
material particuhrs 
fications contained 
while determ mng \ 
case They show th 
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admissible, and a conviction is rToiiHegal merely because it proceeds upon the uncorro 
borated testimony of an accomplice 14 B 115 

The corroboration required of the testimony of an accomplice should go to some 
circumstances 'iffecimg the identity of the a'-cused as participating m the transac- 
tion. Such corroboration ought to be that which is derived from unimpeachable or 
’ • ■ » j r. _ I . \ed from the earlier statemonis 

■ ■ complices 6 Bom L R 481 

. • and when a pefson is only an 

• this evidence docs not require 

the same amount of corroboration as that of a per'ion who is an actual perpetrator 
with the principal offender In dealing with the question what amount of corrobora 
non IS required in the case of testimony given by an accomplice the Court must 
exercise careful discrimination and consider all the surrounding circumstances in 
order to arrue at a conclusion whether the facts deposed to by the person alleged 
to be an accomplice are borne out by those circumstanucs or whether the circum 
stances are of such a nature that ihe evidence purporting to be given by an 
alleged accomplice are supported in essential and material particulars by 

evidence ahundt as to the facts deposed 10 by that accomplice 28 C 339 

“SC W N 517, see also 15 Bom L R 288, Rat Un Cr C 750 , 2 Weir 
809 N To justify the Court m setting aside the conviction, it is necessary 
to show not only that there is no corroboration, but that the Judge talcing all 
the evidence togetberwas wrong m acting on it 16 C \V N 669 It is the invaria- 
ble practice of Courts to require corroboration by an independent witness of so 
much of the evidence of an accomplice is goes to identify the accused per^n 
as the offender 4 Dom L R <01 See also 2 C W N 55 57 P L R 

»9oaw5 P R Cr, L B R 0872— .80') 6 L B R 4, *5^ 

*43 : S C P L. R I Cr Prior 10 the Evidence \ct. the rule not of law, but of 
practice was that i ccnviction could not be bi$^ ibe unsupported evidence of an 
accomplice 31 P R i866 Cr , t*S P P ^ ^ 

1867 Cr , Rat Un Cr C 844 , 74 P ^ ‘860 Cr , n P R 1867 Cr , U B R 
(1892 0) Vol 1 103 . 2 C W N 55 5 P R *902 17 P L R I9i3 lo B 319 , 

24 Ind Cas 158 . U B R (i597 »9oi) Vol i i73 , 9 A 5*8 , Bat Un Cr C 102 , 
L B R (187: 1892) 54 . 8 A 306 . 33 C I3S3 . » A 120 , 1 M 394 , 1 L B R. 

*9, 16 P R 1896 Cr eottlra 1 M 394. 35 M 247 . 35 M 397, ! M 

L J 397 (F B ) 


There must be independent corroboration with respect to the identification of 
the persons whom accomplices charge and with respect to the facts they state 21 
P. R i865 Cr , I P R t868 Cr , Un Cr C 840 , see also i M I. / 367 , 
Rat Un Cr C 844, 18C W N 850, ii D H C A C 196 , see also 7 Bom 
L R 969 for nature of corroboration Where there is nothing in the case outside the 
confession of a CO accused the accused must be acquitted 48 A 409=A T R 1926 
All 377 


Cases — Where corroboration was found necessary, vide 4 P R 1903 Cr , 23 
C 361 , 21 C 318 , 2 Lah 295 , 73 Ind Cas 506 , 1923 Lab 153 , 9 O &. A L R 
947 , 1923 ball 666 , 1923 Lab 335 , 69 Ind Cas 462 , 4 Pat L T 381 , 5 
Lah 429 


Frioolple — Accomplice evidence is held untrustworthy for three reasons, (i) 
*■’ " -,111 *■ ly m order to shift the guilt from 

■ I ipator m crime, and consequently as 

■ anction of an oath, and (3) because 

■ Ion or m the expectation of an im 

. ist those with whom he acted cnmi 

prosecution There is often danger 
that, for the purpose of saving 'hemsclves rather than staling the truth, the accom- 
plices of saving themselves raiberthan stating the truth the accomplices will make 
out a stronger case against the prisoner and more favourable to themselves than 
the real truth will warrant 1413 215 


AooompliOd — The term accomplice signifies a guilty 
when the witne«® « "c , - -»t ~ t . 

indicated with t ■ ’ • • 

an involuntary < • - . • 

C.C. H Vol 1—20: 


associate in a crime or, 
le could be jointly 
■ • ■ an accomplice 
1$ not an 
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plice 19 G 363 Rat Un Cr C A person charged with an offence by the 

police but subsequently discharged by the Magistrate is not an accomplice 7 W R 
Cr 44 , L B R (1893 igon) 467 A person offering bribe to the police is an ac 
complice 14 B ii^ , 14 G 331 , 26 B 193 , 26 M 1 , 2 C W N 672 Witnesses 
to payment of bribes are nO' accompl ces unless they co operate in the payment of 
the bribes 33 C 649, 27 C 144 No man ought to be treated as an accomplice on 
mere suspicion ii Bom L R 11^3 Involuntary payment of bribe does not maKC 
one an accomplice 27 C 925 See also 31 C L J 30 

134 No particular number of witness shall m any case be required for 
Number of witnesses ibe proof of any fact 

Scope — The general rule is that the Court can act upon the uncorroborated 
evidence of single witness d sausfiet with such evidence {Cockle Cas 141) But there 
ate certain cases in which the leg slature has required as a matter of law that ere 
dence should not be given to the unsupported testimony of one witness 
Ev 515) But the Quantum of evidence permitted upon a given point as 
guished from the euantum of evidence required, rests m the discretion of the o ur 
■’v V » . ^ t proiracted by eiidence or examina 

It is not open to the trying MagiS 
whose evidence the defence desires 

U .. V- i" 40U 


CHAPTER X 


Op the Examination of WiTNesses 

185 The order in which witnesses are produced and examined shall 
be regulated by the law and practice for the 
Order of production and exa ttme being relating to civil and criminal pro 
mination of w tnesses cedute respectively, and, m the absence of any 

such law, by the discretion of the Court 


Scope —Th 8 section deals with the law which regulates the order m which 
witnesses are to be examined Before the Court cm proceed to hear a case, it is 

oov ousjy necessary to determine which party shall be? n or upon whom the burden 

casehes The general rule is that the party who alleges any 
Piov*’* Tins would He smph enough if there were only 

of «aml iT “ '« 'ssue the burden of proof 

» PtSc.ii"'',!" ■’''V"'’ O", '•>' Ol**" The position 

"oaS ^ s'*”' '*” "f P'Oo' hes at first on tho natty 

Scotl Jr i/ >” Eivoit if no ov, donee at all were 

evS ,’h’e*„I';',„'”b7 “1'’ case 1 ™ 

tnillynod.n-eul^asalllhe .lleS;i,°re™;,t ” P*'''"' 

as such the prosecution has gottlerightto^iT) ^ «y the prosecution and 


suit or on any ” ’ 
to begin shall 
IS bound to pre 


' 10 me I j Until* 


to begin unless the defen 
that either in point of Jaw • 
e plaintiff is not entitled lo^ 
^defendant has the right lo' 


first place 

32 B 599 

prosecution has the right to begin The 
first place There are different kinds 
hapter XX of the Criminal Procedure 
r><.utn summons cases Chapter XXI lays 
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down the procedure to be atjoptel in wtrnm cases and Chapter prescribes 

the procedure to be followci m sommary mal In all of them the prosecution 
Witnesses are to be examined in the first place 

136 When either patty proposes to give esidence of any fact, the Judge 

judec .0 <l«,d. « to adm, ’"“I a”"’™?! 

*sibilit\ ofesidence in what manner the ‘lUcged tact if proved, would 

be relevant , and the Judge shall admit the 
evidence if he thinks that the fact, if proved, would be relevant and not 
otherwise 


If the fact proposed to be proved is one of which evidence is admissible 
only upon proof of some other fact, such last mentioned fact must be proved 
before evidence is given of the fact first mentioned unle s the party undertakes 
to give proof of such fact, and the Court 1$ satisfied with such undertaking 

If the relevancy of one atlci^ed fact depends upon another alleged fact 
bcjig first proved the Ju t^e may, m liis diScrctDn either permit evidence 
of the first fact to be given before ilie second fact is proved, or require 
evidence to be given of the second fact before evidence is given of 
the first fact. 

Utiiitralions 


(j) It IS proposed to prove a statement about a relevant fact by a person alleged 
10 be dead wlucli staiemeni u iclevani under section 3J 

The fact il ai tlic persan s kal n ust be 1 roved by the person proposing to 
pro\ethes i crneiit before tv dt 1 t of il <. s aicmcni 

( 6 ) It IS proposed to prove by a *'opy (he coiuents of a document said to be 

. ... 

Tlie fact that the original is lost must be proved i y ihe person proposing to 
produce the copy, before (he copy (S pioduced 

{e) A IS accused of receiving stolen property knoiving it to have been stolen 
It IS proposed to prove tint he denied the possession of the proper!) 

The relcvency of the dental depends on ihe idenmy of ihe properly The Court 
may, in its discretion, either require the properly to be identified before the denial 
of the possession is proved, or permit (he denial of possession to be proved before the 
property is identtfiea 


or may require proof of D, C and D before permitting proof of A 

Para ( 1 )— Section s lays down “Evidence may be given in any suitor procee 
ding of the exisien-e or non existence of every lact in issue and ol such other facts 
as are relevant under the Act and of no others No party is entitled to adduce 
evidence of any other fact This section empowers the Court to satisfy Itself as 
regards the admissibility of any fact— otherwise the object of the section will be /nis- 
iraied It has already been hinted that Ihe law of evidence has evolved out of jyjy 

’ ' ’ ' ' 'r >. stringent The 

improper ad 

■ . ' adopted 

.. c., t.. .... 'jnproper 


Para 2 — This para should be read withs 104 It often happens that an ar» 
for instance, to carry a message and bring bach an answer, or do some oihe ? 

put into the box before the agency or authonty is proved Tlcieupon an " 

IS taken by the opposing counsel that the evidence is not receivable, 
agency, cic is not proved An undenaking is usually tlen given that 
prov c the agency will be forthcoming at a later period, whereupon the 
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plice 19 B 9<i3 , Rat Un Cr C 428 A person charged with an offence by the 
police bill subsequently discharged by the Magistrate is not an accomplire 7 \V R 
Cr 44 . L B R {1893 1900) 467 A person ofienng bribe to the police is an ac 
romphce 14 B in; , 14 B 331 , 26 B 193 , 16 M i , 3 C W N 672 Witnesses 
to payment of bribes are not accomplices unless they co operate in the payment of 
the bribes 33 C 649, 27 C 144 No man ought to be treated as an accomplice on 
mere suspicion 11 Bom t. R 11 53 Involuntary payment of bribe does not make 
one an accomplice 27 C 925 See also 31 C L J 30 

134 No particular number of witness shall m any case be required for 
Number of witnesses Ihe proof of any fact 

Scope — The general rule is that Oie Court can act upon the uncorroborated 
evidence of sinjjle wit lesi if satisfie I with such evidence Car 141) But there 

are certain cases in which the leg slature has required as a matter of law that ere 
dence should not be given to the unsupported testimony of one witness (Powell 
Ev 515) But the quantum of evidence permuted upon a given point as disnn 
guished from the quantum oi evidence require 1 , rests in the discretion of the Court 

- -d by evidence or examina 
open to the trying Magis 
idence the defence desires 


CHAPTER X 


Op the Examination or Witncsscs 


185 The order in which witnesses are produced and examined shall 
be regulated by the law and practice for the 
Order of production and exa time being relating to civil and criminal nro 

mmation of w tncsses cedure respecuvely, and m the absence ntam. 

such law. by the discretion of the S ^ 

Scope —This section deals with the law wli ch regulaie* ,1,* o,,?-. 

!:«««« be examined Before the Court can proceed 10 . i 

necessary to determine which party shall be? n or unon lohnm 

>hom judgment would be rven .f ‘ 

adduced (Cochu Cat tit's evidence at all were 

cally no diJficuliy as all tl e allenli Lc tn cn„,r,al cases there is nram 

as such the prosecution has got the right to begin* ^ ’uadeby the prosecution and 

Cml cages— In r v 1 rac-e*! . _i ,ri 

to begin unless the defen 
that either in point 0/ Jaw , 
'j r entitled 10/ 
e * ibe right to 

suiioronanvotherdaviowNM “• <iy fixed for the hearin? ofthe 

to beg 
IS bou 


_p^ecmion has the right to begin The 
ftrstplace There are different kinds 
napier XX of the Criminal Procedure 
- in summons cases Chapter XXI lays 
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down the procedure to be adopted m wirrint cases -ind Chapter XXII prescribes 
the pro eJure to be followed in summary irnl In all of them the prosecution 
witnesses are to be examined in the first place 


136 '' hen either parly proposes to give evidence of any ftet, the Judge 

Jude. 10 J«,d. ,s 10 idm, P' P''"''!®, 6''P •>«= 

*5ibili \ of eiidencc manner the alleged lact if proved would 

be relevant , and the Judge shall admit the 
evidence if he thmk.s that the fact, if proved would be relevant and not 
otherwise 


If the fact proposed to be proved ts one of which evidence is admissible 
only upon proof of some other fact such last mentioned fact must be proved 
before evidence IS given of the fact first mentioned unle s the party undertakes 
to give proof of such fact, and the Court is satisfied with such undertaking 

If the relevancy of one alleged fact depends upon another alleged fact 
bcjig first proved the Jud^e may, in hii disctctun either permit evidence 
of the first fact to be given before the second fact is proved, or require 
evidence to be given of the second laci before evidence is given of 
the first fact 


Itluitratiom 


(a) Ii IS proposed to prove a statement about a relevant fact by a person alleged 
10 be dead which statement is relevant under section y 

The fact il at tl c perso t a dca I n u»t be proved by the 1 erson proposing to 
prove the sia ement before ev dcncc 1 j, vc 1 of the s atemcm 

(i) It IS proposed to prove by a copy the contents of a document said to be 
lost 

The fact that the original is lost must be proved > y tl e person proposing to 
produce the copy, before the copy is pioduced 

(tf) A IS accused of receiving stolen property knowing it to have been stolen 
It IS proposed to prove tint he denied the possession of the property 
The relevency of the denial depends on the ideniity of the property The Court 
may, in its discretion, either require the property to be identined before the denial 
of the possession is proved, or permit the denial of possession to be proved before the 
property is identified 

• 1 /■ .V V. „ w.s k* effect 

ist be 
e fact 
roved, 


Para (1) — Section 5 lays down "Evidence may be given m any suitor procee 
ding of the exisicn'c or non existence of every tact in issue and di such oiber Tacts 
as are relevant under the Act and of no oihers No party is entitled to adduce 
evidence of any other fact This section empowers the Court to satisfy itself as 
regards the admissibility of any fact — ethenvise the object of the section will be frus- 
trated It has already been hinted tliat the law of evidence has evolved out of jury 
' ’ ' stringent The 

■ improper ad 

■ tv has adopted 

* r , . c 1. 1 , improper 

' tdges of facts— 
■ of the parties 

. ’ ' fict bj asking 


Para 2— This para should be read with s 104 It often happens that an aw^-nf- 
for instance, to carry a message and bring back. *in answ er, or do some other 
put into the box before the agency or authority is proved Theieunoa an h 
IS taken by the opposing counsel that the evidence is net receivable her^M'il'^'iS!! 
agency, etc IS not proved An undertaking is usually then given that 
prov c the agency will be forthcoming at a later period whereupon the case nrtSfc'' 

prQOU^ 
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Examination m chief 


Cross examinatio 


Re examination 


Iftheproofof agency should break down, the whole of the evidence of the a’leged 
agent ts expunged from the Judge's notes It would often be h'Chly 'nconveniem to 
interrupt the witness m his story and call nnothcr witness m the middle of his exami 

nation, to prove agency It is to meet such a state of things that this clause is pr 

vided {Norton Ev 319) . 

Para3— Illustrations (c) and (d) explain the meaning of the para Where j e 

relevancy of one fact depends upon another fact winch 

Court, the Court may either permit the first mentioned fact to be proved before the 
second fact or may require the party to adduce evidence m the first place for proving 
the second fact 

137 The exammalion of a witness by 
the party who calls him shall be called hw 
examination in chief 

The examination of a witness by the ad- 
verse party shall be called his cross examina 
tion 

The examination of a witness, subsequent 
to ihe cross examination by the party who 
called him, shall be called his re examination 

Notes — As soon as the witness has taken the oath or affirmed h® will be ewrain 
ed by the counsel for the party who called him as a witness ihis 'S 

m chief Next he wilU probably be cross examined by the ^her i-astly, he 

may be re examined by the party who called him {Peru/eil Ev 5*5 > 

138 Witnesses shall be Btst examined in chief, then (if the adverse part, 
SO desires) cross examined, then (if Ihe party 

Order of examinations calling him so desires) re examined 

The examination and cross examination must relate to relevant facts, but 
the cross examination need not be confined to the facts to which the witness 
testified on his examination in chief 

The re examination shall be directed to the explanation of matters referred 
^ , to in ctos> examination , and, jf new matter is, 

Direction of re exammatieo permission of the Court, introduced in re- 
examiwation, the adverse party may further cross examine upon that matter 

Principle — Long forensic experience has evolved a body of rules of practice 
which undoubtedly tend to ehen the troth, and thus tnateniUy assist ihe tribunal in 
ascertaining the weight wh ch should be attached to the evidence of any witness 
{Powell Ev 5*5) 

Examination — The first rule wVi vh r... i-, <»■ — 

In^examination in-chicf only sich 
issue , everything else will be ngoro 
under the Act It is the duty of ci 

logical order every relevant fact in su ^ u e witness 

can depose This task 1$ more difficult than may it first sight appear Thetimid 
witness must be encouraged , the ulkative witness repressed , the witness who is 
too strong a partisan must be kept in check and yn ihe counsel must not succest 
to Ihe witness what he 15-10 say An honest witness, however, should be left *0 r-il 
his tale in his own ^ 1 • • ‘ 

criminal cases, the di 


probably ilie duty, 
the prisoner , for he 
lells in favour of tl 
Ev 526) 


, uiiu iiui undulv press for conviction {Powell 


“We may here observe ihai tt is to an affirmative proof that an exammat on in- 
chief IS mainly addressed . and the proof is that of the issue to which the party pro- 
ducing the witness has by bis pleadings in ihe cause challenged his antagonist . 
and this consists m nvoidance of nil diverting and collateral matters The 
expression affirmative is used in the sense of something which is affirmed on 
either one side or the other fn this view a negation by a defendant of ihe case 
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r<r (k* (T M k.. 


nf .i,A a .1,, 


of opinion, which ihe Witness mighi himself draw from the facts before himt 
Tcsiifyinff as to facts, the winess can ofcoursc only do so according to the exfen 
of his knowledge or recollecMon He i> not requird to speak with such certainty 
as to exclude all doubt from hw mind ' If’ says Prcfestor Gretnleaf ‘the fact is 
tmpressed on his memory but his recollection does not rise 10 positive assurance, it 
IS still admissible, to be weighed by the jury , but if the impression is not nerived 
from the recollection of the fact, and is so slight as to render it probable that it may 
have been derised from others, or may hnve been some unwarrantable deduction 
■ ■■■' i •• ^ A.....(ssion of Mr TajJor in 

' “ I his memory ” (Goodtve 

! ■ ■ . . . be found limited to 

' ' • more positive evidence 

■ * ■ • and-writing, •% witness is 

■ jn us determination, the 

experience to be derived frem science, art or trade, winess skilled, m such matters 
or as they are termed experts are admitted to give as evidence the resulis of their 
own craft bearing on (he issue as m questions of foreign law or usage skilled or 
competent persons are admitted 10 pronounce auihoritaiively and as matter of evi 
dence, what that law or usage is So m actions for criminal conversation or 
for breach of promise of marriage the terms of aitachment on which the parties 
Iited towards each other may be proved upon belief Ibid 196 

In the eau of experts is the other exception to the rule requiring witnesses 
to depose on actual knowledge,— their testimony, with the exception of the case of 
legal experts, IS not so much of the facts themselves at issue (of which, m deed, they 
might probably be wholly ignorant) as of what science or their pei^uhar art or calf 
ing would pronounce concerning them under corresponding circumstances liius it 
IS everyday’s experience to receive as evidence the opinions of medical men as to 
the cause of disease or death— the probable consequences of wounds,— -or the pro* 
priety or effect of any given course of cncdical treatment So in the case of ancient 
bandwriting, antiquarians have been allowed to fix its date by conjecture {Good 
Ev 203) 


Or088 examination —Cross examination is the examination of a witness by 
the party opposed to the party who called him, and who examined, or was entitled 
to examine, him in chief It is the rule that if a competent witness is intentionally 
called and swora /or rbe faiposg of giving evtdenzt ihe right of ctoss txsminatics 
exists although no testimony is actually given According to the English rule 
where a witness is called to depose to a particular fact, he becomes a witness for all 
purposes, and may be fully cross examined upon all matters material to the issue 
' ’ c » . ' in the direct examj- 

. sp 357 ./Ve/rArrv. 

facts already stated by the -witness to d ■ • ■ ■ ■ . 

suppressed facts winch wiH support the • * ■ . 

latitude IS permuted m cross examinatio ■ • ■ , 

by the Court unless the question is mai ■ . ■ • . . 

weaken the examination in chief norto ir ■ ' ■ • ' 

to affect the credit of a-wuness even 


. . • 'nory is not defc'tive generally, or as 

particular transaction ; and whether he has been bribed, or paid to g 


/ 
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irthe proof of agenc) should break down. 


Para 3 — lllustraiions (c) and (d) explain the meaning of the para 
relevant of Ze fact depends upon another fact which '? "« 

Cr^ur Couit n\av either neimtl the first mentioned fact to be proved before t 
SiZ &t rmay7=Z,rZSe party .» adduce e.ideiice in the first place for proving 
the second fact ^ ^ 

137 The examination of a witness by 
Examination m chief party who calls him shall be called his 

examination m chief 

The examinatron of a witness by the ad 
Cross examination verse party shall be called his cross examina- 

tion 

The exaroinatjon of a witness, subsequent 
Ite exatmnauon ^ cross examination by the party wno 


Cross examination 


called him, shall be called his re examination 


■kt i . *1 • -I he wih be examm 

ed by th° ctoo'ssHo*' ‘ '”pat‘ty “SZ he 

in chief Next he willl PV ^ ^ 

may be re examined by * ' 

138 Witnesses shall be first examined in chief, then Pjjjj 

so desires) cross examined, then fif the patty 

Order of examinations calling him so desiies) re examined 

The examination and cross eitammatton must relate to relevant facta, but 
the cross examination need not be confined to the facts to which the witness 
testified on his examination in chief 

The te examination shall be directed to the explanation of matters referred 
_ to in cros> examination , and, if new matter is, 

Direction of re examination permission of the Court, introduced in re- 
examination, the adverse party may further cross examine upon that matter. 

Pxinoiple— Long forensic experience has evolved a body ot rules of practice 
which undoubtedly tend to eliat the truth, and thus materially assist ihe tribunal m 
ascertaining the weight which should be attached to the evidence of any witness 
{.Pffwell Ev 52 s) 

Examination — The first rule which regulates extmination m chief is this 
In_examination in-chief only sich questions are to be ntir "hich are relevant to ihe 


issue , ce must be admissible 

and m proper chrono 

logical I {Q which Ihe witness 

can ae^iu >. *.k s vasn. is more dttbe ~ 

witness must be encouraged , the lalki 

too strong a pirtisan must be kept j 

to the witness what he isto say An ht 

his tale in his own way w th as lilt u n-uupuoii irom counsel as possible In 
criminal cases, the duty of counsel for prosecution IS wider It is the practice and 
probably the duty, of a prosecuting counsel to ask a witness questions favourable to 
the pnsoner , for he must lay all the material evidence before the Court whether it 
tells m favour of the prisoner or not, and not undulv press for conviction iPovteH 
Ev 5 ^ 6 ) ■ — 

We may here observe that it is to an affirmative proof that an eaamination-in 
chief IS niainly addressed , and the proof is that of the issue to which the party pro 
ducing the witness has by his pleadings in the cause challenged h s antagonise , 
and this consists in avoidance of all diverting and collateral matters Tlie 
expression ararmative is used in the sense of something which is affirmed on 
either one side or the other In this view a negation by a defendant of the case 
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ofthc pltintiffwoylfi have to he rejjirdcd as in affirmation of the former A, ihe 
^inMtT, a^ers that the sold goods to B the defendant while B says that he did not 

»oc examinHion on the part of B of his witnesses, ind m support ofhis defence 
would be IS mach an elimination >n chief as that by A of his witness” —GoiJi/rt'tf' 
tg4 A witness when under ciaminiiion must speak of facts within hu knowledge 
t;*cent in ceriiin cxcepnoinl cases, his opinion or belief could not be admissible 
Nor does ihi rule excl idc only that which would ordinarily fall under the head of 
belief, such matters, for instance, as one beheied because a narrator of credibw 
ht^ had aicrred their existence Ih would extend even to inferences in the nature 
of opinion, which the witness might himself draw from the facts before bimt 
TesttfjnDg 3$ to facts, the wioess can of course only do so according to the exten 
of his knowledge or rrcollecnan He is not rcquird to speak with such certainty 
2s to exclude all doubt from his mmd ' B* says Professor GremUaf ‘the fact is 
impressed on his memory but his recollection docs not rise to positive assurance, it 
t» still admissible to be weighed by ihe jury , but if the impression is iiot oerived 
from the recollection of the fact, Ind IS so slight as to render It probable that it may 
base been dented from others, or may have been some unwarrantable deduction 
of Witness*' ^ ^ u r Toyhr m 

modificalio • \fioodeve 

£" I9SI ■ ■ ■■ hmited to 

» . • ’ ' more positive evidence 

* ■ ' land writing, 1 witness is 

• in us determination, the 

experience to be derived frcni science, art or trade, witness skilled, in such tnitters 
or as they are termed experts arc admitted to give is evidence, the resuiis of their 
0"n cr4ft bearing on the issue asm que»tions of loreign law or usage skilled or 
competent persons are admitted to pronounce luihoruativelj and as matter of evi 
deace, what that law or usag* is So m actions for criminal conversation Or 
for breach of promise of marriage the terms of attachment on which the parties 
lived towards each other may be proved upon belief 2 biii p 196 

In the ease • • ' - , 

to depose on 
legal experts, 
might probab 
iDg would pro 
ts everyday's 
the cause of ' 

pricly or cJTe 

handwriting, • ’ 

£•0 iOj) 


Cross ezamtaatlon — Cross examination is the examination of a Witness by 
the party opposed to the party who called him, and who examined, or w^s entitled 
to examine, hirojncbiei It is ibe rule that if a competent witness is intentionally 
called and sworn for the purpose of giving cv ’ 1 . 1 »• — ow _ 

exists although no testimony 15 actually gi ■ ■ 

where a witness is called to depose to a partic 

purposes, and may be fully cross examined ■ • • . 

" • • ' — -~j * in the direct exami* 

. ip iS7 ,P/eMerY. 

. are to impeach the 

m chiefs to salt Ibe 

facts already stated Hy the -witness to detect and expose tUscrepancies, or to elicit 
Suppressed facts which irjl svpporithe ease of tie cross exam/wo^ parry Great 
latitude IS permuted m cross examination, and cross examiner will not be stopped 
by the Court Unless the quesuon is manifestly irrelevant and calculated nenher to 
weaken the examination in chief nor to impeachTThe credit of the witness order 
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Put (rreleMrit questions wliicli neither contradict or cross- 

nation m chief nor impeach the credit «f the witness, \7 

exammnoa Where i lo'sh'o' 'Kw that it « 

,tw,lli,otbec«lii.leJif the cross exjmmer nnderteVes w show Itat 

materni i,Po tiell Ev pp S 3 '— ) 33 l .. ,Uo a verv rlancerous cnBino » “ 

“Cross ecammauon. thoush very powerful, ts also a very dangew s e 
tljuble erijed weapon, and os often wounds Jlim who wieUsJl, as M 

aimed To wield • — • — - ^ ^ jjy 

hands of the raw ' . fitl 

than good to the ■ 'h* 

advo-ate is most „ , , . t , i. ,, -n -» damage on his cause 

of clenching the nad 
•' e examination-m chief 

examination There- 


fore unless there is some very good ground for b 
ken down, or convicted of falsehood, it is rarely 
cross examination Sometimes a cross examir 

I 

the fishing * «a ■ i 

able to th * ■ . 

lion IS to be wanly approached, and the way *-«aclusivc or unimpeacb 

Wheri the examination in chief rtlise nartv’ 
able evidence it may be prudent <0^ the adverse par^ no i ^ 
m such a case, he may by so doing, instead o» weaiien i ^ examine a witness, 
strengthen and confirm it So too. be will generally not c s Reckless 

whose ev deuce he admts, or which po,sibly V”' 

cross examination, moreover often lets in evidence which before was not 
{,Poivell Bv 531) 

How '■ ' - » , , p »v •-> — 

tion and 
cross exar 

concluded , 


Tiade 10 the end that tne 
examination of "'“"f”®! 
of a wit, when entered 


\ou», ycliui l^U §815) 

Re examloatton — The object of reexamination is to explain the meaning 
of the expressions used by the niiness m cross examination The re exami 
nation is subject to the same rules as the examfnation-in chief No leading 
questions may be a«ked for the witness is the witness of the party who examined 
him m chief As to the introduction of new matfcr, see the end of the seciioo 
The Cou" IP-’- 
nation 
etc See 

what forrr 4 

the exam ■. . 

Oases -An accused persun rausl be altoaed to cross eeaminc sv.toesses called 

by aaoiher CO accused for bis defence, it the case of ihelalicr is adverse w rhat of 

the former at C ,oi,bursee rjW R Cr 7 S »bieb was decided before ibis Act 
But the vie^tv espressed m ai C ,oi ts in accordance ,„th English law vide 
Co/wri, (185s) 24 L J, Ch 517, 77 . v Burpeu, Pears C C 441 One 
rlefeudant can also ctoss-evarriine unorher eo defeadanr's rmness ,f h,5 difence 
IS adverse 1 M H o R 546 Ip cnurmal cases an accused has the right ro 
cross examine the ptoscculion witness when the charge ,s framed tf he waives 
that right he cannot afterwards shim that right. 7 C 58=8 C L R 128 , 
so C 469, contrt i A 355, 52 C sgs fn the Utter two cases it was laid 
• down that the right conimued till the end of ihe case Aficr a refusal of 
an application by tbe accused for re summoning the prosecution witnesses for further 
cross cxatuinaiion, Uic accused applied for sumiaoning some of those witnesses as 
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wiincsses on his belnlf On tlictr •appealing the Magistrate refused to allow the 
accused to cross examine them and the accused thereupon declined to examine 
them as his witnesses Helf, that the refusal by the Court to allow the accused 
to cross-examine the witnesses, who were tn attendance in Court has resulted in 
a mis-rial of the case I C \V N 19 , see also 5 C W N 447 

No hard and fast rule can be laid do vn as to the right of counsel to demand 
in cross examination that a witness should repeat the siory which he has told m 
the examination in-chi f 8$ P L R 1914=22 Ind Las 724 A Magistrate is 
not entitled to refuse the application of the accused mide after the framing of the 
cliarge, to re call the witnesses for the prosecution, on the ground that they have 
already been cross exam ned before the framing of he charge in the understanding 
that they would not be required for further cross examination after the charge 
6 C W N 424 , see 4t L 299 Where a witness has not been asked a single 
question m exammaiion in chief there even ihe opposite party has the right to 
cro's examine 6 C L R \pi> 8S In a criminal case it must be proved that 
cither the accused cross examined the prosecution witnesses or was given sufficient 
opportunitj to cross examine them 19 B 759 , see also 9 W R 587 , 6 W R 
)8i , 12C L J 124 {F B) Generally it is not the province of the Court to 
examine witnesses and as a rule the Court should leave the witnesses to the pleaders 
to be dealt with as is provided for in this section 11 O L J 333=82 Ind 
Cas 154(0 

It certainly implied by this section that a parly must have had an opportunity 
to cross examine and does not mean that merely a fight to cross examine a witness 
wiihoui an opportunity being offered for cross examination is sufficient compliance 
with the requirements ol tiie Idw 73 Ind Cas 339=24 Cr L J 59S 


139 , A person summoned to pioduce a document does not become a 
^ , Witness by the mere fact that he produces it 

cfi;°d\T/rod"a«“docSmen. ?"<* «o!s examined unlese and until 

' he IS called as a witness 

Scope— It IS the rule that, if a competent witness 1$ intentionally called and 
sworn for the purpose of giving evidence, the right of cross cxaminmon exists 
although no testimony is actually given Hex v ifroo-^r, a Stark , Phtllifis v 
Earner, 1 Esp 355 . 6 B L R App 88 But there are certain exceptions to the 
general rule The rule does however, extend to a witness who is simply subpceoaed 
to produce a document to be identified or proved by another witness In such a 
case he need not be sworn Summert v Moreley, 2 Cromp and M 477 , 
Perry v Gtbson, i A &. E 48 , Ruth v Smith t C hi and R 64 , Dane v Dale 
4 Car, and P 335 , Griffith v Ricketts, 7 Hare 300 ,Reed v James, i Stark, 1327 


Until be IB called as a wttneea — 1« until he is sworn intentionally if 
he IS unnecessarily sworn he cannot be cross examined {Rush v Smith, i C, M 
and R 94), nor where he is s vorn by misfike (ff'bo/fv Mickmson,2\\ and R 
273 ; Clffiordy Hunter, z C and P \b, Reedy James 1 Stark, 1327) 


Witnesses to character 


140 . Witnesses to character may be 
cross examined and re examined 


Scope — According to English practice it is not usual to cross examine, except 
under special circumstances witnesses called merely to speak to the charaner of 
a prisoner , but there is no rulo which forbids the cross examination of such wjt 
nesses {Woodroffe,Z(s-^ The Indian role is also the same as the use of the word 
“may suggests that it is not the usual practice (hough the right exists {Norton 
Ev 325) 


141 . Any question suggesting the answer which the person putting jt 
, , vatshes or expects to receite is called a leadinz 

Leading questions question ® 

Leading , questions — *A question" says T/itM ' ‘is a leading one, when jt 
indicates to the witness the real or supposed fact which the examiner expects and 
desires to have confirmed by the answer U no jour name so and so* Do 
reside m such a place ? Arc you not in the service of such and su'-h a person ? 
you not lived so many years with him* It is clear that under this form e>e 
of information may be conveyed to the witness in disguise It maj be useo 
pare him to give the desired answers to the questions about to be putt 
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tvimiMr, .h,le he pretends wnorinee end » ' 4 iS 

reality gi\ing instead of receiving U A feading a roaterial 

suggests to the witness the answer desired, or ® affirtnaiive 

fact, admits of a conclusive answer by a simple . J juggejts 

i^TaylorX 1404) “It «3 very clear that « question >s l«dug 
to the witness the answer which he is 10 make, 

words which he IS to echo bich But if it merely Sugge -c.gn^ijgea declared that 
tnir an answer or a specific thing, it is not leading It Ins often^been 

question which 
. such questions 

• ^ * . . real objection. 

jse which may 


142 Leading questions must not, if objected to by the adverse ^ 

, j askedinanexammatonin-chtef, or in 

When they njysi not be asked jjj,nat,on, except with the permission ot toe 

The Court shall permit leading questions 
toryor undisputed, or which have, m its opinion, been aireaay 

familiar lo ‘he practitioner than 
Principle —There is no rule ol exammaiion of witness Leading 

the one which forbids leading questions on ° . desired answers to the ques 

questions may be used to prepare a wuoess \ k pretends ignorance as ui aksmg 
tions about to be put to him , the examiner, wn^ *,«,r,p it This is one of the reasons 

in m chicfor m re examination But 
w ?n«, may oden ba prMumad to 
h”tn , and ihil loading ot suggesttve 
allow ibn pary to oal™'' o"'? so 

be favourable or even put a false 


Soppe -Counsel when «*aminiog in chier must not a objectionable as 

the role is not an inflexible one In the first place, a questio , J matier as lo 
leading when ii IS only introJuciory to what a certain number 

which there is no dispute In most cases it is necessary to P of ihs 

or uncoonecied facts m order thnt judge or Jury may understand the pos non fin 
partes and tl r r rt- nn . ^ ■’ AS to iho.e matters, leading 

Dsel on th^ other side, and such 

■ o>t direct manner But when the 

■ such questions merely as “what 

• ipened next ? This rule prevents, 

at least in some measure, the possibility of any collusion between a prose 
cuiof, or party, and his witness Leading quest ons may also be put to con 
tradict evidence already given by a witness on the other side, e if the plaintiff 
has sworn that the defendant said The goods need not all be equal to sample,*’ 
u. j.i— _ -4 ,1. ij u » . . wx plaintiff that the 

■ ■■ ' ' ■ ffect?’ and there 


permission of the 
viva 7 oce exami 
be put except in a 
oi 

the answer will be 
the evidence after 
estion- Sometimes 


If objected to etc —If ■ *■ the answer will be 

taken m the Judge’s notes ■ the evidence after 

vards on the score of Its ha .... estion. Sometimes 

the Judge himself will inCerlere to permit a leading question or a senes of 
leading questions being put , but it is the duty of the opposing counsel to 
take objection , and it is only through want of practical skill that the 
omission occurs At the same time, it is to be observed that if evidence is elicited 
by a senes of leading questions uoobjected to, the effect of the evidence so obtained 
IS very much weakened, for it can scarcely escape the notice of the Judge It is 
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advisable therefore for a connsel, etanuning la-chief or on re examination, not to 
put leading questions except of course as to those points on which they are expressly 
permuted by the Act {Norton Ev 325) 

143 Lead ng questions may be asked in 
men the) may be asked examination. 

Conunent. — If any presumption is to be entertained as to the bias of witnesses, 
It IS the witness who is unfavourable rather than favourable to the cross examiner , 
hence the reasons for the rule excluding leading questions do not apply to cross- 
examinations But although u is the undoubted rule that leading questions may be 

■ the qualification that the Court, in 

■ itness shows a ttas in favour ofthe 

» - subject to the control of the Court 

serious injustice might result, as one secretly hostile might conceal his bias m orderto 
be called as a witness, and would only need an intimation from the cross exaromihg 

- --1 rabletohim This privilege of submit 

• always therefore, subject to the sound 

• • Thus on Hardy’s trial, a witness for the 

- ' ‘ fiisposiiion towards the prisoner was asked 

■ e defence, but Buller, jf refused to allow the 

lead I witness upon a cross examination to 
- . answer , but you can not go the length of 

putting into the wiiness’s mouth the very words which he is to echo back again” 
B How St-Tt p Poj/eUCv 531 %n x latter case 

AlUnonB observed "But you may always put a leading question in crois cxami 
nat on heihcr a w mess be u twill ng or no ' Pirktn v Moon 7 C &, P 408 

144 Any witness may be asked, whilst under examination, whether any 
„ , ^ . contract grant of other disposition of property, 

Evidence as to mauers ui as to which he is givi >g evidence was not con 
tamed in a document and if he says what it 
was, or if he is about to make any statement as to the contents of any docu 
tnent which, in the opinion of the Court, ought to be produced, the adverse 
party may object to such evidence being given until such document is 
produced, or until facts have been proved which entitled the party who 
called the witness to give secondary evidence of it 


A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in 
themselves relevant facts 


Illustration 

The question is whether A assaulted B 

C deposes that the heard A say to D — ‘B wrote a letter accusing me of theft 
anAlwill be.t£vtrv:^ed.an,bJJC(x This s».x'.<iCTftal. xeJAV-in^, a.x At w/yj.xe. 

for the assault, and evidence may be given on It though no other evidence is given 
about the letter 


Scope — This section merely points out the manner m which the provisions of sec 
non 91 and 93 as to the exclusion of oral by documentary evidence may be enforced by 
the panics to the suit ' Documents which in the opinion of the Court ought to be 
produced would of course include the cases referred to in section 91, where the law 
requires a mait-r to be reduced to the form of a document {Cunrtin^/iam, Ev 376J 


145 A witness may be cross examined as to previous statements made 
Cross taminxt, on i, lo ‘’^ 1 ’"" ”"“"S rodoced inlo wtillng, and 

pievious staicmenls m ''''xanl lo nutlets m question, tillhotlt sod, 
writing writing being shown to him, or b“ing proved 

. , .. . but, if It IS intended to contradict him bv the 

writing his attention must, before the writing can be proved, be c ' » 
those parts of it which are to be us»d for the purpose of contradictin '' 

English law — A witness may be cross examined as to previous stat --x 

by him in writing — orreluced into writing, relating lo the subject * 

C. C. H Vol. I— joj ’ 
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eximmcr, while he pretends lenor'iD^'c and is asking for information, is in 
reality giving instead of receiving it*' A leading question is one whicn 
suggests to the witness the answer desired or which embodying a material 
fact, admits of a conclusive answer by a simple negative or affirmative 
(Taylor X 1404) “ft is very clear that * question is leading which suggests 
to the witness the answer which he is to make, or which puts into his 
words which he is to echo bick But if it merely suggests a subject, without 
mg an answer or a specific thing, It IS not leading ft has often been ^ « 

a question is oFijectionabfe, as leading, which embodies a material fact and admits 
answer by a simple affirmative or negative While ins true that a question ’vni 
may be answered by yes or no is generally leading there may be such 
which in no way suggest the answer desired and lo which there is no real 001 to 
On the other hand, leading questions are by no means limited to those which m y 
be answered by yes or no {Burr /onet § 8*6) 

142 Leading questions must not, if objected to by the adverse party, be 
„„ ,, , , ^ asked in an examination-in*chief, or in a re exa 

When they rujist not be asked except with the permission of the 

Court 

The Court shall nermil leading queslions as to matters which 
tory or undisputed, or which have in its opinion, been a rea y 
proved 

• mination But 
}e presumed to 
or suggestive 
xtract only so 
n put a false 


««oye— Counsel when examining in chief most not ask leading 

the rule is not an inflexible one tn the first place, a question is not objectioaab’e as 
leading when n >s only fntroiucioev to whai is material, or relates to matter as to 
which there i* no d spote In most cases it is necessary to prove a certain number 
of unconnected facts m order thai Judec or Tury may understand the position of the 
parties and the circumsiances surrounding the case As to those matters, leading 

nsel on the oiher side, and such 
ost direct manner But when the 
such questions merely as “what 
opened next ? This rule prevents 
any collusion between 3 prOse- 

tradict evidence already given by 3 wuncss on the wher^Sde'^,^^® ^iHhe riaiSlff 
, The goods need not all be equal to sfmple,^ 
0 the plaintiff that the 

. . « effect i • and there 

. by permission of the 

nations r or instance, wnen a question frotnits r\a»\itt exami- 

leading form, the Judge may allow mo be put (for*-#// 528) P'^’: ®x«pt a 

If objected to etc -If ihe objcclron ts not taken at iHp tim» .k« u 

taken in the Judge 5 notes and .1 will be loo lue " oWt 
wards on the score of Its having been elicited by a leadiop n.n-sf 
the Judge himself will interfere ,0 perlS a" lead-ng^S^Sr a sTnefof 
leading questioM being pnl but it ii the duly ot the onuCng coSl S 
tale objection , and it is only ibroitgi tvant cC ptactfeaT Xt the 
omission oecurs At the same time itisu be obsetved liit i! eu,ajm-e „ e1m;;d 
by a settee ofleadmg questions unobjecled to, the etreci or,he evidence lS obtSrad 
15 very much weal-ened, for tt can scarcely escape the nance of the Judge It is 
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advisable therefore for a connsel, examining in-chtcf or on reexamination, not to 
put leading questions except of course as to those points on which they are expressly 
permitted b> the Act {{Norton Ev S’S) 

. 143 Lead’ng questions may be asked in 

m=a they may be asked Mammalion 


Comment. — If any presumption is to be entertained as to the bias of witnesses, 
It IS the wiincss who IS unfavourable rather than favourable to the cross examiner , 
hence the reasons for the rule excluding leading questions do not apply to cross 
examinations But although it is the undoubted rule that leading questions may be 
asked in cross-examination, the rule IS subject to the qualification that the Court in 
Its discretion may restrict the right, where the witness shows a favour of the 

cross-cx.^minsr U the priw/ege irere not thua subject to (he coniro} oF ibe Coon 
serious injustice might result as one secretly hostile might conceal h s bias in order to 
be called as a witness, and Mould only need an intimation from the cross exammihg 
counsel to say, whatever might be most favourable to him This privilege of submit 
ting leading questions on cross examination is al vays therefore, subject to the sound 
discreciion of the Court (Burr /ones ^ 824) Thus on Hardy’s trial a witness for the 
prOse<-ut on on evincing a favourable disposition towards the prisoner was asked 
a leading quest on by the counsel for the defence, but Buller, / refused to allow the 
quesuoti to he put, saymg — You may lead i witness upon a cross examination to 
bring him direc ly to the point as to the answer, but you can not go the length of 
putting intu the witness’s mouth the very words which he is to echo back again 
R Hard\^2t, How St Tr p 6^9 cited m Powell Ev 532 But in a latter case, 
Alienon li obseried “But >ou may always put a leading question m cross Oxami 
nation I ether a w mess be u iw II n^ or noi ’ P trf'trt v Moon 7 C ^ P 408 


Esidence as to matters in 
wril ng 


144 Any witness may be asked, whilst under examination whether any 
contract grant of other disposition of property, 
as to which he IS givng evidence was not con 
tatned in a document and if he says what it 
was, or if he is about to make any statement as to the contents of any docu 
ment which, in the opinion of the Court ought to be produced, the adverse 
party may object to such evidence being given until such document is 
produced, or until facts have been proved which entiiled the party who 
called the witness to give secondary evidence of it 


A Witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements ate in 
themselves relevant facts 


Illustration 

The question is whether A assaulted B 

C deposes that the heard A say loD — ‘B wrote a letter accusing me of theft 
and I will be revenged on him This statement is relevant, as showing A s moiive 
for the assault and evidence may be given on it though no other evidence is given 
about the letter 


Scope —This section merely points out the manner m which the provisions of sec 
non 91 and 92 as to the exclusion of oral b> documentary evidence may be enforced bv 
the parties to the suit Documents which in the opinion of the Court ought to be 
produced would of course include the cases referred to m section 91, where the bw 
requires a matt r to he reduced to the form of a document (Cunmn^kom, Ev 37$^ 


145 A witness may be cros* examined as to previous statements mad 
,, by him in writing or reduced into wriimr, . f 

pf.rursr.r s '='-»"<>» 

ivt.ting Willing being shown In mm, or b-mg J 

bui, if It IS intended to contradict bio h* t' 
writing his attention must, before the writing can be proved, be 
those parts of it which are to be us*d for the purpose of '-•mM 


/ 

/ 


/ 


Soglisb laxv — A witness may be cross examined as to previous 
by him m wriiing— or reluced loto writing, rebticg to the 
C C. H Vol. I— joj 
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examiner, while he pretends ignorwe and is asking for information, is in 
reality gi\mg instead of receiving it*’ A leading question is one vfhich 
sugges s to the witness the answer desired or which embodying a material 
admits of a conclusive answer by a simple negative or affirmative 
Uaylorl M04) "It is very clear that a question is leading which suggests 
to tne Witness the answer which he is to make, or which puts into his mouth 
which he is to echo back But if it merely suggests a subject, without suggest 
.nnr e f leading It has ofien been deciated that 

. ch embodies a material fact and admits of 
While It IS true that a question which 
ludy ue answered by yes Or no is generally leading, there maybe such questions 

I which there is no real objection 
cans limited to those which may 

142 Leading questions must not, if objected toby the adverse party, be 
When they rupst not be asked examinafon in chief, or in a re exa 

^ mination, except with the permission of the 

The Court shall permit leading questions as to matters which are mtroduc 
tory or undisputed or which have, in its opinion, been already sufficiently 
proved 

Pr r\tf, -ru , I a — a f 1 <n U 


% * l*®ding question in th« exaroioauon in chief or tn re examination But 

me funner considerations may be added that a witness may often be presumed to 

t leading or suggestive 
ary to extract only so 
or even put a false 


lhe*t«le^is nof ul" in chief must not ask leading But questions 

In ‘he first place, a question is not objectionable as 
tr»- !-*«- ® "1^ introiuciorv wk,. € m-tterial, or relates to matter as to 

ssary to prove a certain number 
y understand the position of the 
• As to those matters, leading 
el on the other side, and such 
i direct manner But ivhen the 
■ merely as ‘ what 

ned near ? ■ Xbis rule prevents 
Jy collusion between a prose 
ons may also be put to^Sn 

Uc equal to sample,' 
''’i the 

at effect ? * and there 
oy permission of the 
all vtvavQee exami- 

If objected to etc -.f ,he o>,ee.,o„ ,s [T'" T “ 

taken m the Judge s notes and ?i wSl bS w ‘he answer will be 

vards on the score of its having been eheued b* evidence after 

be Judge himself will interlcre to permit a question. Sometimes 

eading questions being put, but it is the dm,r nf ^ question or a senes of 
take objection , and it is only ihrougb St opposing counsel to 

omission occurs At the same time. It ij to be ‘hat the 

by a senes of le.iding questions unobjected lo r evidence is elicited 

,.vc,fo,urhwraU„cd, f„, .. „„ scare,, 
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in such cases, and to refuse to compel such questions to be answered when the truth 
or the matter suggested nould not in the opinion of the Court affect the credibihty 
of the mtness as to the matter to which he is required to testify’ Steph E<J 
Art 1:9) 

Scope— This does not mean that a witness may be ashed questions on irrele- 
\ant topics for the mete pjrpo>e of contradicting him or of proving contradictory 
statements For unless they come wiihm the exceptions mentioned in s i 53 i his 
answers to cinesUons tendme to shake his credit cannot be contradicted ."orby 
section 15s, can former contradictor> statemenis be proved unless that part of the 
witness’s caidence, which they counteract, aaas itself liable to be contradicted 
{CunEv. 378) 

Cases —1923 Cal 315 {2) 

147 lfan>such question relates to a matter relevant to the suit or 
procee iing, the provisions of section 132 shall 
\Vhei. w.mts. 10 he com Upp], thereto 
pellcd to answer ’ 


Scope —The word ‘ such,” 11 is presumed, refers to the last clause of the preced 
me section and not to the word ’any” m earlier part of that section None but 
relevant queiuons can be asked m cross examin-»“on ante section 138, clause 2 
nut relevancy is of two fold, character , u may be directly relevant in its bearing on 
elucidating or disproving, the aery merits of the fiomts m issue In such a case. 
,j ^ r o . the answer may cnmi* 

pjjjg ' There IS another kind 

of jei arac er of tlie wimcss, 

) can be put 111 the story 

1 cutters Wlerequesiions ucpittia t.css not for iroviig or disproving the 
I o ni in issue but exclusively and merely to show whai n ihe character of the witness 
the Court IS to decide wlieilier the quest on is to be answered or not {Norton 
Cv 328) 

148 If any such question relates to a matter not relevant to the suit or 
proceeding except in so far as it affects the 
Court to decide when qussiion jjjg witness by injuring hts character 

the Coutt shall decide whether OF ttot the witness 
compelled to answer ^ compelled to answer it, and may if it 

thinks fit, warn the witness tliat he is not obliged to answer it In exercising 
Its discietion, the Court sbaU have regard to the following considerations • — 


(r) such questions are proper if they 
of the imputation conveyed by 
opinion of the Court as to the 
matter to which he testifies . 


(2) such questions are improper if the imputation which they convey 
relates to matters so remote, in Mme or of such a character, that 
the truth of the imputation would not affect, or would affect in a 
degree, the slight opinion ol the Court as to the credibility of the 
witness on the matter to which be testifies : 


C?) such questions are improper if there is a great disproportion betweer 
the importance of the imputation made against the witness’s 
character and the importance of his evidence • 

(4) ihe Court may, if it sees fit, draw from the witness’s refusal to 
answer, the inference that the answer if given would be unfa- 
vouiable, 


Scope — Witnesses maybe cross examined as to specific facts though no peni- 
nent to the issue which tend to discredit the witness or impeach his moral character 
and credit when there is reason to believe that such examination wjJ] lerd ro ihc 
ends of Justice , but tint 3 cross^xamimtion of ihi* chiricier oughi not to be all. 
owed when it seems unjust to the witness and unesHed for by the circumstances of 
the case According to this view it may as a rule be safely left to the trial Judge 
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It IS intended 
■ contradictory 

lort^heJudBe.itany tim^edurUXtr^r.ift^ be competem 

f°r h's inspection, nnd he may lliercuilon mSe production of the writing 

trial as he may think fit Criminal Pro Art tlW-^ r purpose of the 

Ouseley,i II n , *865 {28 Vict C 18) s 5 , see also 

for two piirposes^irraa^brt? to his previous written statements 

be defeated if the wr I n« . „ st ^his memory and here the very object would 
or It may ons were asked , 

"■ouldbe 87 And here it 

really sta how the matter 

(though ac 
from princ 


ays Mr Philips 
IS indispensable 

to haTO'’Senmnde\y''hIm*’»'™'~c“il^^ present stalemem with °hirsupSsed 
before his credit IS attacked he <>%« person common justice requires that 

ever made such siatcmenMoih-,f ^11 opportunity of declaring whether he 

the nature and particulars of of explaining in the re examination, 

made f,om wh!!.';™, v"a .nd'’'.,rr ,5 a“"I" .-""'’"ti,’??' 

him in conversation may have beL nafiiai t Fi? ,1 former account, given by 

Sco';: " ™««-nnny mBrep„rcn,n 5 "'"&fe'^„V°i.C 5 '"%?nr/rp" Z] 
.haf,^?Mr;r;!,!;;s:rb 7 pro°„f'or'ThS^ 

sistent with their present testimony Since such an atiemm ^ a dS «"«« 

and may result m serious con^equenci ,1 
admit « ” ‘>‘^1 »«>« 'vimess may havr?!]! onn« ™Po«ant 

j ueny or explain anv statement vK H « .t, « assailed h i,I, r to 

c.,c..m„a„„, b«n 

persons involved in thV*coT”' 

examinati'on“‘®noT*‘!^ll’C '* '* a lowaWe m ask th^ wftnSsVo""®'*"®” 

concerning h,s ae, anf ’? 1 «o’‘=«rnmg Ins contradictory stitAm " 

r.Ld 


Questions lawful 
examination 


W veraetty, 

( 3 ) to 

■ ■ 

O' forfeiture 

ddfere ft„„ . , 

him {A'or/on 32 
questions herembi 

(0 To test his accuracy vrr,. . " * *l“®^''oas which tend" ‘ 

W To shete h e ore"? b/" " “‘'rt'’"'-'' • or 

Witness-s hue been ® f"' ''“‘riicter 

gested was irrelevant 10 ihp 

th? witness, but It IS submi • . “ 


‘-^pose him to a 


''here a witness is 
ency to crim nate 
in addition to the 


I scretion 
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m such cises, ind to refuse to compel such quest ons lo be mswered when the truth 
or the mitter suggested would not m the opinion of the Court affect the credibility 
of the witness as to the rnutcr to which he is required to testify’ Sieph Ev 
Art 129 ) 

Scope,— This does not mean thil a witness mi^ be asked questions on irrele 
lani topics for the mere pirpose of contradicting him or of proving contradictory 
' ■ exceptions mentioned in s 153, his 

- redit ca mot be contradicted , nor by 

■ . be proved unless that part of the 

• . was Itself liable to be contradicted 

{Cun Ev 378 ) 

Cases— 19’3 Cal 315 (2) 

147 If any such question lelates to a matler relevant to the suit or 
proceeding the provisions of section 132 shall 
appply thereto 


WTien witness to be com 
pelled to answer 


Scop© — The word ’such,” it is presumed, refers lo the last clause of the preced 
ing section and not to the word ’any in earlier part of that section None but 
relevant questions can be asked m cross examination ante section 138, clause 2 
But relevancy is of two fold, character , it may be directly relevant in us bearing on 
elucidating or disproving, the aery merits of the points in issue In such a case, 
the \ ■ swer may crimi- 
nate e IS another kmd 

nfrel of the wi ness, 

wliici , 6 put in the story 

1 cutlers Wlerequesi OJs are jut loa vit>e«^s not for j roving or disproving the 
1 0 in ID issue but exclusively and merely 10 show what is il e character of the witness 
tleCouii IS to decide whether the question is to be ansvered or not {Norton 
Ct 3 JB) 

148 If any such question relates to a matter not relevant to the suit or 
^ , , proceeding except in so far as it affects the 

Court to decide when qussiion the witness by injuring his character 

or L .he wune,, 
shall be compelled to answer it, and may if it 
thinks fit, warn the witness that he is not obliged to answer it In exercising 
Its discretion, the Court shall have regard to the following considerations — 


(t) such questions are proper if they are of such a nature that the truth 
of the imputation conveyed by them would seriously affect the 
opinion of the Court as to the credibility of the witness on the 
matter to which he testifies 


(2) such questions are improper if the imputation which they convev 
TilMfis in maattew jp.molq-jio Jxtnp ji' jir juiri* u* rtaf 

the truth of the imputation would not affect, or would affect in a 
degree, the slight opinion of the Court as to the credibility of ihp 
witness on the matter to which he testifies • 


(j) such questions are improper if there is a great disproportion betwepn 
the importance of the imputation made against the witneai’ 
character and the importance of his evidence * 


(4) the Court may, if it sees fit, draw from the witness’s refne,i , 
answer, the inference that the answer if giren would b« , ‘r 
vourable. ” “"'a 


Scope— Witnesses maybe cross examined as to specific facts thoueb n^. 
nent to the issue which tend 10 discredit ihc witnes* or impeach his moml 
and credit when there is reason to bel eve that such examination will 
ends of Justice , but that a cross-examinxiion of this -r ou^ht nm ^ 

owed when it seems unju't to the witness and g 

the case According to this view n mai as a rule ^ 
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, llluitrattons 

(a) A sues B for the price of goods sold and delivered to B C says that A deli* 
vered the goods to B > 

Evidence is offered to show that, on a previous occasion, he said that he had not 
delivered the goods to B 

The evidence is admissible 

(i) A IS indicted for the murder of B 

C says that B, when dying, declared that A had given B the wound of which 
he died 

Evidence is offered to show that, on a previous occasion, C said that the wound 
was not given by A or m his presence 
The evidence is admissible 


Legislative clianges —The word ‘accepted*’ in para {2) was substituted for 
the original word ‘ had by Act t8 of 1872 

» 'j ' jjgjg three 

(i) By giving 
)f persons who 

depose that he is in their judgment unworthy of belief even though he made the 

statement on his oath And here the enquiry must be limited to what they know 

of his gen““'‘’ v , . v t . j u <■ j j « 1-- 

facts canno 

statements 

connected 

indifferent 

has been b 

for the pa 

revenge tos ■ 

Indian Leg 
that part 0 
prove that 

St Tr 4-16 . 

instance is 

and when the prosecuttu is eNaoiiDed 

Cla.u8e ( 1 )— Here the enquiry roust be limited to what they knew of his 
general character on which alone the judgment should be founded , particular facts 
«« H witnesses to swear that, m their opinion, 

thff ‘J, of the general character and reputation of a witness on 

SIL C«« *8^' ” bis oath 7 ? V Bro^n L R , C C R 70 . 

. E.: 9 — ■ J»r .98 Pollock C B 

for.t do« d,.pa„ge ,hc S ^ S X™ !,' 

B dSstrv.d Thdofftiof ■" 5 = s>mi: case Aldmon 

mg been accepted by him te„Js^,„ 5.“^. ol a bribe bay 

example ol imseoaduci coanecled milh the proceedma '“’Partial ’ This is an 

Gtause ( 3 ) — See illustraitons f<») and lA'i a r, 
wniten. may be used for this purple The as 

whether he made such and such sSTement, specifically asked 

through another witness Where the L. contradicted by them 

Proviso (4) Norton E./ ^ ante Section 146 

H C ISO ,11 B 63? 15 A police vide n 

C 1023 , 17 A 57 A. W N , r . 16 C 6id . 

26 M 191 The expression “which ,s I able t; 4 ^ ^ N 218 . 

relevant to ihe issue 17 C 344 , 14 L. W 6tV ° contradicted- means which is 

f'lniioA _• j _ 

■ ■ . "!P‘ to “ommit that crime, 

■ ■ . . * the prosecutrix 

• oath, proof that she is a 

wil' be received, though the womali‘'bVnotSS'is'a therefore, of this'l^rd 

she be not asked on cross examination anv though, if called 

<:haractcr for chastity ‘ Norton Cv 334 ' questions tending 10 impeach her 
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156 When a witness wVom it is intenfled to corioboTate give^f^dence 
_ , of any relevant fact, he may be questioned as to 

b?ratrTv'dence‘”If ""y circumstances which he observed at or 

fact, admissible near to the time or place at which such relevant 

’ fact occucred, if the Court is of opinion that 

such circumstances, if proved, would corroborate the testimony of the witness 
as to the relevant fact which he testifies 


Itlustrahon 

A, an accomplice gives an account of a robbery in which be took part He des- 
cribes various incidents unconnected with the robbery which occurred on his way 
to and from the place where it was committed 

Independent evidence of these facts may be gi%en in order to corroborate 
his evidence as to the robbery itself 

Corroborative evidence — This is additional evidence proving similar facts or 
— I- 1- — --j already given in evidence The 

' evidence is clearly marked 
. . ply means fortifying evidence, 

ir additional evidence of the same 


Scope — This section provides for the admission of cvidencs given for the purpose, 
not of proving a relevant fact, but of testing the witness’s truthfulness There is 
often no better way of doing thts than by ascertaining the accuracy o( lus evidence 
as to surrounding circumstmces, though they are not so immediately connected with 
the facts of the case as to be themselves irrelevant While, on the one hand, impor 
lant corroboration may be given m the case of a truthful witness, a valuable field for 
cross examinttiou and exposure IS ofiered m the case of a false witness In order to 
prepare the ground of their corroboration it is necessary to elicit these surrounding 
circumstances in the first instan^'e from the witness himseif, and for this the section 
makes provision {Cun Ev \SS) This section, m effect, declares evidence of certain 
facts to be admissible , and if It had not been inserted the Judge would have had to 
^ ^ . tnd II, and he might 

• has been against the 


157. In order to corroborate the testimony of a witness, any former state 
, ment made by such witness relating to the same 

Former suleraems of rriuirris ,oot 

Sfi« oT'to srm' legally conpjtent 

fact to investigate the fact may be proved 


and evidence must, however, be proved otherwise than by the testimony of the 
witness to be corroborated Formerly the fact that a witness had made a previous 


Scope — Before corroborative evidence is admissible, the evidence sought to be 
corroborated must ha\e been given 5 C W i A statement made by a 

witness to a chief constable can only be used * to corroborate the 

evidence of the first witness at the trial Rat. The force of any 

corroboration by means of previous consistent evidently depend 

C. C.H.Vol. 1-803 
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, lliuttraitons 

(a) ^A^ues B for the price of goods sold and delivered to B C says that A deli- 
vered the goods toB 

Evidence is offered to show that, on a previous occasion, he said that he haa not 
delivered ihe goods to B 

The evidence is admissible 

(M A IS indicted for the murder of B . # t i. 

C says ihat B, when dying, declared that A had given B the wound of which 
he died , . 

Evidence IS offered to show that, on a pievioos occasion, C said that the wouna 
was not given by A or in his presence 
The evidence is admissible 

Legislative cUanges —The word a^epted ’ in para (2) was substituted for 
the original word ‘ had by Act 18 of 1872 

Scope -- In addition to counter proofs and cross examination, there are three 
ways of throwing discredit on the testimony of an adversary’s witness (i) By giving 
evidence of his genera! bad character for veracity 1 e the evidence of persons who 
depose that he is m their judgment unworthy of belief even though he made the 
statement on his oath And here the enquiry must be limited to what they know 
of his general character, on which alAoe judgment should be founded , particular 
facts cannot be gone into (a) By showing that he has on former occasions made 


diiu wiieii lue ptusecutrix is examined 

Clause ( 1 )— Here ihe enquiry must be limited to what they knew of his 
general character, on which alone the judgment should be founded , particular facts 
cannot be gone into So a pariy may call witnesses to swear that, in iheir opinion 
based on their knowledge of the general character and repuiation of a witness on 
the oiber side he is not to be believed on his oath v Broa/» L R i C C R 70 
Ced/e Case 283 

Clause (ff) — \nAti general V Ht/chcoci 1 Ex Jur 498 Pollock C B 

observed Ttie offer of a bribe ,s a ntaccer of no imponaace if it be not accented 
n '• “ ”"'“'1 »>' case Aafrim 

example of misconduct connected with the piocSing ""partial This is an 

-n»s 

he msdc such end , I I"' '-nnBcslI -.1-. 

through another witness Whe 

Proviso (4) Norton Ev 334 A - * 

H C 120 , ti D 6,7 15 A ■ 

c IO!3 , 17 A S7 , A, W N isoj , '/b'c 6ti K ' 5 „ C 6„‘''’s’c'‘w w ° ' P 

26 191 The expression ‘which ■« liaht. 00,642, 8 C W N 218, 

relevant lo ihc issue 17 C 344 , 14 l. \v 612^^ contradicted means 'which is 

•m^pk to commit that crime, 
show that the prosecutrix, 
oath, proof tliat. she is a 
- . fference that she has vieldcft 

- C Uiaut, General evdence, therefore, of th.rkmd 
• a witness, and though, if called 
(uestions tending to impeach her 
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150 When a witness wVom it is intended to corroborate give^^^dence 
„ , of any relevant factj he may be questioned as to 

b?"atr°e“de" e"If relevam ctcumslinces which ho observed at or 

fact, admissible which such relevant 

* fact occurred, if the Court is of opinion that 

such circumstances, if proved, would corroborate the testimony of the witness 
as to the relevant fact which he testifies 


Illustrxlion 


A, an accomplice gives an account of a robbery in which he took part He des- 
cribes various incidents unconnected with the robbery which occurred on his way 
to and from the place where it was commuted 

Independent cviderce of these facts may be given in order to corroborate 
his evidence as to the robbery itself 

Corroborative evidence— This is additional evidence proving similar facts or 
facts calculated 10 produce the same results as facts already given m evidence The 
distinction between corroborative and cumulative evidence is clearly marked, 
although, ordinarily, corroborative evidence, simply means fortifying evidence, 
wheiher it is evidence of different or similar facts, or additional evidence of the same 
fact {Burr fonet s S 6 ) 


Scope — This section provides for the admission of evidence given for the purpose, 
not of proving a relevant fact, but of testing the witness’s truthfulness There is 
often no better way of doing this than by ascertaining the accuracy of his evidence 
as to surrounding circumstances, though they are not so immediately connected with 
the facts of the case as to be themselves irrelevant While, on the one hand, impor 
lant corroboration may be given m the case of a truthful witness, a valuable field for 
cross examination and e^eposure IS o^ered tn the case of a false witness In order to 
nTrmtfi ihf nf ,V> . .) cllCtt these SUTTOunding 

and for this the section 
dares evidence of certain 
• udge would have had to 

determine the relevancy of these facts by reference *0 secs 7 and n, and he might 
perhaps have been influenced by the practice in England which has been against the 
admission of such evidence {^farkb/, Ev top, tto) 


157. In order to corroborate the testimony of a witness, any former state 
. „ ment made by such witness relating to the same 

fact, at or about the time when the fact took 
UMr ifslimon/ a‘s°'to'’«me •>' compJtent 

fact to investigate the fact may be ptoved 


Wnd aV. To... r » , i » t vi, v .. ofa WltnCSS’S 

of, although 
■ of the fact 

IJ ue V KiV'jtey, la 1 N & 401 isut tacts which are 

not more consistent with the truth o1 such testimony than the levetse, are inadmis 
sible Whenever the testimony of a witness is challenged by cross examinaiion or 
otherwise, corroboration thereof IS allowable , and in certain cases no verdict can 
be obtained without the production of *och evidence The corroborative facts 
and evidence must, however, be proved otherwise than by the testimony of the 
witness to be corroborated Formerly the fact that a witness had mrde a previous 


Scopo — Before corroborative evidence is admissible, the evidence sought to be 
corroborated must have been given, 5 C W N XVI A statement made by a 
witness to a chief constable can only be used under this section to corroborate the 
evidence of the first witness attheUial Rat Un Cr C ofaoy 

corroboration by means of previous consts*ent statements must 

C, C. H. Vol. I— ao3 



^ the ikdian bvidbncb act. [S 

upon the truth of the proposition that he who H consistent desires to be bele''^^ 

It B H C 197(198) 

Oases— t 6 C W N i-ts 25 M 210 , 10 C 970 , 4 Bom L R 434 . 7 ^ R 
Cr 31 12 W R Cr 3 , I C W N 712 , 6 M L T 17 , 12 C W N 266 , 3 L; 

B 250, 3 r R 1904 Cr 26Ind Cns 138,220 596 13 C W N t97.4»°“- 

Cas 700 , 13 O C 7 , 1923 Mid 20 s Li*’ ^*4 82 Ind Cas 142 , 19 A L J W 
61 Ind Cis 650 6 Pat L, J 24t , («9t9) M W N 199 , 55 Ind Cas 273 , 5° 

Cis 344 , 49 C 732 = 26 C W N 589 45 M 766 , 2 Pat L J 42 

168 Whenever any statement relevant under section 32 or 33 is proved 
Wlint n,,.. . all matters may be proved either in order to 

in conS.^n contradict or to corroborate it or in order to 

tion 32 or 33 whom it was made whjch 


as maoe wiuwi unguk, ua.w uw.. 

proved that person had been called as a witness 
and had denied upon cross examination the truth of the matter suggested. 

T’^he statements admiss ble under section 32 and 33 are exceptional cases 
ana the evidence is only admitted from the improbability or great inconvenience of 
proaucing the authors of the statements It is only just therefore that all the same safc- 

' the statement were them 
examination (JVar/on Ev 
any sucn statement, when 
g the advantage of all the 

making It 390) See also 23 C 441 examination of the person 

169 A witness may while under examination refresh his memory bv 
Refresh ng memory refenng to any writing made by himself at the 

. , time of the transaction concernine whtrh 

questioned or so soon afterwards that the Court considers it liSl Vkjl .u” 
transaction was at that time fresh in his memory “ 

The wilness may also refer to any such irritmg made bv anv 

“ ojrcorJlct >f»l.enhe^,eX','hrS 

of ''dScnmem’ "’’o *’>' reference to «!y" docJmenf'h 

memory permisison of the Court r^S ““S'’ 'ke 

ProvirtrU la- r' * l document eier to a copy of such 

productron of theorems,' >»«l there .s aoflio.ent reason for the non 

An expert may refresh hm 1 ” 

.har?Sirs-„fceT" 

SmI hr,TcXror ?''■"= Sr™ Of 'V,de„ce 

ffloL-Th' '"'e reqo res Ih, .T”"!: 


his met^^ry"’' Qn^h V*“'' 
answer Tf ^ one hand 
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Oases —The wntinp need not be admissible m evidence 8 C sri 9 C 455, 
x6 C P L R 122 Under this section It IS not necessary that the wtness must be 
sure that what was reduced to writing by him is a correct record It is enough if, 
on reading it, the true facts are recalled to his memory If the words are not recalled 
to bia memory the notes may be admitted under a 160 if he is sure that the facts 
were correctly recorded in the notes 5M L T 393 = 9 Cr L J 456«i32M 384 
A police Qihcer IS not bound to refresh his momory 8 C 154 (i;6) , see also 8 C 
74S 

Statement made to police — 9C 4sc i6C6io,2oC 241 31 C lojo , 
II B 657 , 4 S L R 38 Cr But see 10 C W N 890 
Special diaiy — igA 390 (F D),i9A L ] 76 
Collection papers— 40 C 248 , 11 C 407 
Postmortem examination report— 9 C 45s 
Dying declaration —8 Can 
Other cases— 27 Ind Cas 98; 

Zaminders register— 5 C 353 
Confession — 16 C P L R 122 


Arbitration proceeding — s C w N XV! 

160 A witness may also testify to facts mentioned m any such documents 
TA.i.mnn,, .» a® mentioned in section 159 , although he has 
document mem mod li lemon recollection of the fads them 

selves, he is sure that the facts were correctly 
recorded in the document 


itlustr*ttion 


A book keepr may testify to facts recorded by him in books regularly kept m the 
course of bjsiness, if he knows that the books were correctly kept, although he has 
forgotten the particular transactions entered 

Scope— In order that a document my be used to refresh the memory, it is by 
no means necessary, that the witness after having seen it should have any independent 
recollection of the facts mentioned therein or connected therewith but u will suffice 
if he remembers that he has seen the paper before and that when he saw u, he 
knew Its contents to bo correct or even if entirely forgetting the instances themselves 
the fact of his having seen paper he can siill in consequence of recogn smg his 
signature or writing upon It, vouch for the accuracy of the memorandum, or swear 
to the particular fact in quest on Thus where an agent who made a parol lease, 
and entered a memorandum of the terms in a book states that he has no memory 
of the transaction save from the book though on reading the entry he entertains 
no doubt that the fact really happened, it was held sufficient Taylor § i4i'» 
See 49 C 573 The question whether secondary evidence has in any given case 
been rightly admitted is one which is proper to be decided by the Jud^e of first 
instance and is treated as depending very much on his discretion 5 Bom B R 
708 = 28 B 94 


16i Any writing le/wed to under ibeprovi'ions of the two last prece 
„ . e , ding sectiors must be produced and shown to 

tbeld.e„e pa», .( ha .. aach pa,., 

memory >> he pleases, cross examine the witness 

thereupon 

Scope — In all cases where documents are used for ihe purpose of refreshing 
the memory of a witness 11 is usual and reasonable — and if the witness has no 
independent recollection of the fact, II is necessary — that they should be produced 
at the trial and that the opposite counsel should have an opportunity of inspecting 
them in order that on cross or re-examinaiion he muy have the benefit of the 
witness s refreshing his memory by evciy part Neither is the adverse party bound 
to pul the document in as part of bis evidence, merely because he has looked at 
— . ~ u. fiitnes as have been previously referred 

• - ■ s uesiions as to the pans of the 

own evidence ITry/or^^ 
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upon Ihe irnlh of ikt propoaluon that he who 1, conslsionl d-sires to be btl.evtd 

IJ n 11 C Ip7(»98) 1 tj .Si *5 W R 

Otwos-rdc W N '<s cVn e*! 31- B 

Ct 3' , W R Cr 3 . 1 C W N 7IJ , 6 M C W N <97 , 4 Ind 

\Vlni m'ttters nny be proved ^-onttadict ot *0 corroboiale it, ot it* tit tx 
connect, on with proved “"““h or confirm the credit of the person by 
smtement rcicvwl under sec ^,5 n,jde, which might, have hem 

1100 33 0133 proved that person had been called as a witness 

and Ind denied upon cross csaniination the truth of the matter suggested. 

- - 

, . -^KtiQinition Ev 

, . , ' ‘ any suen statement, when 

• . • „ B tbe advantage of all the 

• n tbe cross cTamination of the person 

<4* 


169 A rritness mij, while tindet etimmaiion, refresh bis memory by 
1 efresl ,05 meiuots tefenng to TO) rrnting made by himself at the 

* lime Of the transaction concerning which he is 

qiicsuonert, or so soon aftetwnrds that the Court considers it hlely that the 
tnimelion nar m tint imie fresh in liis memory 

The u ilnesh nil) tlso refer to any such writing made by any other person, 
nnd read by the witness within the time aforesaid, if when he read it he knew 
U to be cotrect 

Whcnwitnen mil u«e copN . a mV refresh memory 

of document lo refresh ^ reference to my document, he may, with the 

wtmor. petmisison of the Court, refer to a copy of *ucb 

document 

rrciKled the Courf i«e ^'ittsW that there is sufficient reason for the non 
production of the original 


An expert miy refresh h« memory by reference to professional treatises 

Princjp’t*.— h ts a se ifftf m I u” fispjtci pnoapJe of the law cf evidence 
in\t awinc'* ^ ^ 

nn’i t’>cum 
laurv. Vis re 
fMrp The r 

b < own Vc-iv ir j I,nj ,jjj5 reqmremen i» co nola ed bv p-rnmuag 

him m rri«*h b s ne" o-n n th* r*vn-er above lod cat“J Bealhan has po n ed 
r* • 1 - 1 7 stand to coasal 

’ ^ ‘ “Oa lie one iaad, 

_ , ' allow fciro uta* to 

'I adrsntaee of that lively and quiet examiM^oa 


« h,*vt! i a i c tviUTve be ween iht t«tj in-<ar*= eoce « by co n*x=s equal aod 
atir crp-rverM- 3 ^-s w •'-vs-# ns* rcscT' 10 n-ma-asdi o* la 

ij^ crr'c '“I '' i »s '“<r’ -are tia rervfrww Stases wos-d b“ 
ttoyaj- -!a-da*es,c— rsisi sates, aft. a law* of 
* ■ - ' - wi J-. 

•'4-1 


3 f^w veXT, ll t'' 
V~“w 10 bs ccr-ec* 


'*V vre-e -3 ye-n, ei tav^^sr -a pipejs aad wr~; 
a '■•i — 1'‘-\ weTii-*«w ( 5 ‘xfr/-i.T£''' s. S'*. 
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^14003 ~ I DQ mitinp need noi t>e admissible m evKlence 8 C 2ii ,9 C 455, 

16 C P L R 122 Under this section It IS not necessirj lint the wtness must be 

sure that what was reduced to wminjf by him is a correct recor 1 It is enough if 
on reading it, the true facts are recalled to his memory If the words are not recalled’ 
to his memory the notes may be admitted under s 160 if he is sure that the facts 
were correctly recorded in the notes 5M L T 393 = 9 Cr L J 456=»32 M 384 
A police officer IS not bound to refresh his memory 8C 154(156), see also 8 C 

Statementmadetopolice— 9C 455 i6C6jo,2oC 242 31 C 1050 
" B 657 ,4 S L R 38 Cr But see to C \V N 890 
Specialdlary— 19 A 390 (F D ) , 19 A L J 76 
CoUection papers— 40 C ?48 , Ji C 407 
Postmortem examination report —9 C 455 
Dying declaration — 8 C 2 1 1 
Other cases— 27 Ind Ca* 985 
Zammder a register — sC 353 
Confession.- 16 C P L R 122 
Arbitrationproceedmg- s C W N XVI 

180 A witness may also testify to facts mentioned m any such documents 
T«i,mai,y to facs stntaci m ” ” 1" section 159 although he hna 

document mem.ooed in section recollection of the fids them 

tj9 selves, he is sure that the facts were correctly 

recorded in the document 


A book keenr may testify to facts recorded by him in books regularly kept in the 
course of basioess, if he knows that the books were correctly kept although he has 
forgotten the particular transactions entered 

Scope— In order that a document my be used to refresh the memory, it is by 
no means necessary, that the witness after having seen it should have any independent 
recolleccron of the facts mentioned therein or connected therewith, but it will suffice 
if he remembers that he has seen the paper before and that when he saw it, he 
knew Its contents to bo correct or even if, entirety forgetting the instances themselves 
the fact ol his having seen paper, he can still m consequence of recogn sing his 
signature or writing upon it, vouch for the accuracy of the memonndum or swear 
to the particular fact in questx ~ parol lease, 

and entered a memorandum o -no memory 

of the transaction save from s entertains 

no doubt that the fact really h *5 Mi2 

See 49 C 573 The question ly given case 

been rightly admitted is one which is piopcr to oe uei-iueu uy i >. ^1^4,601 first 
instance and is treated as depending very much on his discretion 5 Bom L R 
708 **28 B 94 

161 Any writing refered to under the provrions of the two last prece* 
ding sections must be produced and shown to 
Right of adverse party as patty if he requires it such partv 

to wnlmg uted to refresh ^ crossHtxamine the 

"'"“r thereupor. " 

Scope- In all cases where documents are used for the purpose of rcfreshinff 
the memory of ”,hev 

OTtM'ss’TretohmB his iiietnory by every part Neither is the adverse pa?'y ' 
m nut the document m as part of bis evidence, merely because he has 
war examined the witness respecting such entries as have been previoust 
lo bStThS goes further than this itrf asks questions as to the p 
tt seems, that he thereby makes it his own eviJen 
memorandum it seems, „ permuted to Ins 


memorandum it seems, J’® 

1413) The grounds upon which the o 
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upon the truth of the proposition that he who 15 consistent d<*s!res to be believed 

II B H C 197 (»98) 

Cases— 16 C W N , 25 *>«> 1 C 970 . 4 Bom L R. 434 . 7 W g 

Cr 3J , 1= W R Cr 3 , I C W N 712 . 6 M L T 17 . 12 C W N 266 , 3 L B 
R 250 , 3 P R 1904 Cr 26 Ind Cas 138 . 22 B 596 • 13 C W N 197 ,4 Ind 
Cas 700 , 13 O C 7 , 1923 Mad 20 , 5 Lih 324 , 82 Ind Cas 142 , 19 A L J 947 . 
61 Ind Cas 650 , 6 Pat L J 241 , {1019) M W N i99 . 55 Ind Cas 273 . 5® ind 
Cas 344 ,49 c 732 = 26 C W N 589. 45 M 766 ,2 Pat L J 42 

158 Whenever any statement, relevant under section 32 or 33, w proved 
all matters may be proved either in order to 
\Vhat matters may be proved contradict or to corroborate it, or in order to 
in connection with proved ot confirm the credit of the person by 

proved that person had been called as a witness 
and had denied upon cross examination the truth of the matter suggested. 


Scope —The statements admissible under section 32 and 33 arc exceptional cases, 
and the evidence is only admitted from the improbability or great mconvemence ot 
producing the authors of the statements It is only just therefore that all the same sate* 
guards for veracity should be provided as if the authors of the statement were tn^- 
selvcs before the Court and subjected to oath and cross examination ^Norton 
336) The present section has the effect of exposing any suen statement, when 
admitted, so far as may be, to all the scrutiny and giving the advantage of all the 
corroboration which it would have had on the cross examination of the person 
making it, (Cu«£v 390) See also 23 C 44* 


169 A witness may, while under examination, refresh his memory by 
Rtfresbng memory lelermg to !my wtmtrg made by himself at the 

' time of the transaction concerning which he is 

questioned, or so soon afterwards that the Court considers it likely that the 
transaction 'nas at that time fresh m bis memory 

The witness may also refer to any such writing made by any other person, 
and read by the witness within the lime aforesaid, if when he read it he knew 
it to be conect 


When witness may use copy . Whenever a witness may refresh his memory 
of document to refresh “7 reference to any document, he may, with the 

memory permisison of the Court, refer to a copy of such 

document 

Provided the Court be satisfied that there js sufficient reason for the non 
production of the original 


Axi Kcpssi xsizy seSss^ his by kSsxsucs ^s!ssst<i!tsi tK&ttsis 


Principle — It is a wcll-seutcd and undisputed principle of the law of evidence 
th^t ^ 'ritness under certain legal restrictions mvy refer to written or printed memo 
randa documents papers or letters, for ihe purpose of refreshing, assisting or stimu 
lating his recollection and memory wi h regard to the facts about which he is testi 
lying *nie rule^rcquires that a witness should testify only to such facts as are within 
— i»i , lolated by permitting 

entham has pointed 

* *' • he stand to consult 

“On the one hand, 
• ' , ^ allow him time to 

coiihuit^ notes, jou parly lose the advantage of that livelv and nuirV evim no, 


“b - e uiaite between the tno inconvenience is by no means equal, and 

that under proper limintions, witnesses may resort to mpmoranrti or lur nae t 
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need noi be admissible in evidence S C 2n , 9 C 455 , 

16 C P L K 122 Under this section It IS not necessary that the wtness must be 
sure that t'hat t\as reduced to writinfr by It m IS a correct record It is enou<»h if 
on reading it, the true facts are recalled to his memory If he words are not recalled 
to his memory the notes may be admitted under s 160 if he is sure that the facts 
were corr«tly recorded in the notes sM L T 393 = 9 Cr L J 456 = 32 M 384 
police omcer IS not bound to refresh his tnomory 8C 154(156), see also 8 C 


Statement made to poUce —9 C 45e 16 C 610, 20 C 242 31 c. 1050 
11 B 657 ,4 S L R 38 Cr But see 10 C W N 890 
Specialdiary — 19 A 39o(F D) , 19A L j 76 
Collection papers — 4^ c 248 , 11 C 407 
Postmortem examination report —9 C 455 
Dying declaration— 8 C 211 
Other cases— 27 Ind Cas 985 
Zaminder a register — 5C 353 
Confession— 16 C P L R 122 
Arbitration proceeding— 5 C W N XVI 

180 A witness may also testify to facts mentioned in any such documents 
Testimony to facts staled in Z 

document mentioned in section specific recollection of the facts them 
155. selves he is sure that the facts were correctly 


recorded m the document 


A book lieepr may testify (0 facts recorded by him in bocks regularly kept in tlie 
course of basioess, if he knows that the books were correctly kept although he lias 
forgotten the particular transactions entered 


knew Its contents to bo correct or even it, entirely lorgeumg tne instaiii.es tiienu 
the fact of his having seen piper, he can still m consequence of recogn'iln 
signature or writing upon it, vouch for the accuracy of the memorandum, or 
to the paril'*uUr fact in question Thus where an agent who made a parol I 
and entered a memorandum of the terms in a book states that he has no 1 
of the transaction save from the hook though on readi ig the entry he r 
no doubt that the fact really happened it was held sufficient * 7 V^’ 

See 49 C 573 The question whether secondary evidence has Into) 
been rightly admitted is one which is pioper to be decided by to* Ji 
instance and is treated as depending very much on bis discreiioa, f J ^ 
708 = 28 B 94 

161 Any writing refered to under tbe provisions ^ 


“1 

ich 


Inch 
1 the 


Right of adverse party as 
to writing used to refresh 
memory 


ding sectiors must 
the adverse party if he 
may, if he pleases, 
thereupon 

Scope- In all cases where documents are us 
the memory of a wtness, u is usual and rcaso 
. » <- -r •i'« f^rt tt IS neeessa 

should 
-exami 

. . • part 



to put 
i accor 
section 
c case IS 
section a 
does so 
: also 11 


L.R 

a case the 
The Court’s 
ed by le^l 
jsuads of the 


resoectiitir such 
1 a 


id Cas 
assessor*, 
thro 
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are , (i) to secure the full benefit of the witness's recollection IS lo the whole of the 
facts, (3) to check the use of improper documents an 1 (3) to compare his oral 
testimony with the written statement The opposite party raiy look at the writing 
to see what kind of writing It IS in order to check the use of improper document, 
Lut It 15 doubtful whether he is entitled, except for his particular purpose, to question 
the witness as to other and independent matters contained in the same series of 
writing 8 C 739 (745) 

Case --2 Ind Cas 535 

162 A witness summoned to produce a document shall, if it 13 in his 
possession or power, bring it to Court, notwith 
rr(,d„ct,o„ofdoc..m«nts standing any oil, ect.on which there may be to 
Its production or to its admissibility The validity of any such objection 
shall be decided on by the Court 

The Court, if it sees fit may inspect the document, unless it refers to matters 
of State, or take other evidence to enable it to determine on its admissibility 
If for such a purpose it is necessary to cause any document to be translated, 

Tiamlanoa ol doenmams “"i "“y- !!■= 

to keep the contents secret unless the document 
IS to be given in evidence and if the interpreter disobeys such direction he 
shall he held to have committed an offence under section 166 of the Indian 
Penal Code 

Corainent, — If a person served with a admits that he has the docu 

ments required with him, he must produce them He may be asked what docu 
ments he has with him and he is bound to answer the question without beine 
sworn, and produce the documents The %virne$8 produces the document to the 
Court and not tn the parties, and the Court decides whether it is to be used or not 
The witness can, of course, take any legal objection to producing the document 
If a witness attends on a subpoena ieeum, with a document which be orooerlv 
"r ' ' ■’ vidence will be admissVl/ 

and refuses to produce the 
‘vidence will not be admis- 

be compelled by to produce documents which are'nw”in*”h!»\*^/e 

or under hs control. {Pospelt Cv 653) If the Court decide^o sn,!!^ 
menv official for the production of certain documents u shr,!,!^ 7 \ 

careful consideration and once the summons had been ^ S" ^ 

S" 8 " 3 ’' .hf wSo'n's 4 ??:? 

163 . When a party cam to a documeol which hr has given the ether 
Giving as evidence of notice to produce, and such documror ,s 

document callea for md produced and inspected by the nartv r,Ji?n^™/ 
prodecedoncoiice prodliclion. he S bOMd "‘1 

Soopa -The piodiiciion ‘of pa'pm'uno''"® “ him to do so" ‘ 

in thecanse. Unless the pally call, *>"">» mshc them evidence 
ain,edw,,h,he,rcoa,eol,,,'L“B’“‘ir to become ac™ 
at least >hw be m anyVai SaVeS .Jtt? "“'S'!!? "■'“■ns h.s evidtnie 

It would give an unconscionable ndvanSpc ^ >3, that 

affairs of hts adversary, Without at tbe'same »inf ® pry mto the 

r^i"" <■" both B S' “’■"■e 

• . 11517) ' If a party mves 

he Bound 

' ■ ■ - ..a '“r not alJow him 

■ ■ ,'nnk' use of ,i or not 

■ Br cv.!r" '"'c ■'?”■' "■*I»‘=" ■be 

' - IrJ, Inr both the parties 

produced under the procedure for discovery or onlv ■■■ '■"ounts 

trinl has begun y: Ind Cas 4,0 ^ ’ ' "'■"■■nls produced after the 

Caeee — S? Ind Cas 973 
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164 When a party refuses to produce a document which he has had 

j - , notice to produce, he cannot afterwards use 
cuo"";? «h?ch tl;= 

»as refistd on notice P"'y ""i" °f •I'® 

Illuttraiion 

A suei B on an agreement and gives B notice to produce It At the irial A calls 
for the document and B refuses to produce it A gives secondary evidence of us 
contents B seeks to produce the dooiaieni itself to contradict the secondary 
evidence given b> A or in order to show that the agreement is not stamped He 
cannot do so 

Scope — If a part), after a notice, declines to produce a document when fornnily 
called upon to do so he will not afterwards allowed to change his mind and 
therefore, if he once refuses, he cannot wl cn his opponent has proved a copy nnd 
IS about to have It read produce the original and object to its admissib Iiy without 
the evidence of an attesting witness Neither after such refusal will he be permitted 
to put tbe document into the hands of his opponent s witness for the purpose of cross 
examinaiion, or to produce and prove itaspart of bis own case 1818) 

A party who after notice, declines 10 produce hts document cannot afterwards 
change hii mind and produce it as part of his own case or pui it in the hands 
of bis opponent s witnesses, for the purpose of cross examination If his adversary 
being entitled to give secondary evidence prove a copy, he is bound by u {^Norton 
£2 340 

165 The Judge may in order to discover or to obtain proper proof of 

, . relevant fads, ask any question he pleases in 

* SH/ foroi at any time of any witness, or of Ihe 
uon. or order production or itrelevant , 

end may order the production of any document or thing , and neither the 
parties nor their agents shall be entitled to make any objection to any such 
question or order, nor, without the leave of the Court to cross examine any 
witness upon any answer given in reply to any such question 

Provided that the judgment must be based upon facts declared by this 
Act to be relevant, and duly proved 

Provided also that this section shall not authorise any Judge to compel 
any witness to answer any question, ot to produce any document which such 
witness would be entitled to refuse to answer or produce under sections 121 
to 13 r, both inclusive, if the question were asked or the document -were 
called for by tbe adverse party , nor shall the Judge ask any question which 
It would be improper for any other person to ask under section i 48 or 149 , 
nor shall he dispense with primary evidence of any document, except in the 
cases hereinbefore excepted 

Scope — Tbe object o/ilie questions which tbe Judge is here empowered to put 
* <• »- There is accor 

levancy Tbe section 
whether the case is 
Under this section a 

' ■ . I. 1 t relevant facts if he does so 

facts to B 185 See also ii 

• • court witness 9 O &. A L. R 

549 Even though a document is not produced at il e first hearing of a case the 
Court can call for the document under this section 70 Ind Cas 278 The Court's 

stabl shed by legal 

■ the bounds of the 

■ 043 

■ ■ < >66 Ind Cas 15 

166 In cases tried by jury Ot with assessors the jury or assessors, may 

nut any questtons to the witnesses through or by 

Power of jury or assessors wb,ch the Judge himself 

to put questions rnight put and which he considers proper 


tfi-O THfr INDIAN EVIDENCE ACT. jS 163 

are ,MW secure ihe fall benefit of the winess’s recollection as to the whole of the 
facts, (3) to check the use of improper documents anl (3) to compare liis oral 
testiraony with the written statement The opposite party may look at the writing 
to see what kind ofwruing It IS in order to check the use of improper document , 
Lut It IS doubtful whether he is enmlcd, except for bis particular purpose, to question 
the witness as to other and independent matters conti ned in the same senes 01 
writing- 8C 739 ( 7 < 5 ) 

Case— 2 Ind Cas 535 

162 A witness summoned to produce a document shall, if it is m his 
possession or power, bring it to Court, notwiln 
Production of documents standing any objection which there may be to 
Its production or to its admissibility The validity of any such objection 
shall be decided on by the Court 

The Court, if it sees fit, may inspect the document, unless it refers to matters 
of State, or take other evidence to enable it to determine on its admissibility 
If for such a purpose it w necessary to cause any document to be translated, 
the Court may, if it think fit direct the translator 
Translation of documents to keep the contents secret unless the document 
is to be given m evidence and if the interpreter disobeys such direction he 
shall be held to have committed an offence under section x66 of the Indian 
Penal Code 

Comment —If a person served with a admits that he has the docu 

ments required with him, he must produce them He ma> be asked what docu 
menis he has with him and he is bound to answer the question without being 
sworn and produce the documents The witness produces the document to the 
- j V js to be used or not 

ucing the document 
t which he properly 
will be admissible 
fuses 10 produce the 
Will not be admis 
, p- jon cannot, of course 
be compelled by uthfiotna to produce documents which ate not in h« possession 
or under h 8 control {Powell Ev 6S3) If the Court decides to summon a Govern 
ment official for the production of certain documents it should only do so after 
careful cousideiation and once the sumraonj had been issued production should 
Cas”85? '• *' >'>' summons so desires 45 Ind 

163 , When a party calls for a document which he has given the othef 
Giving as evidence of ^^'7 •'> produce, and such document iS 

dooiment callea fo? awd produced and inspected by the party calling fer itS 
produced on notice production, he is bound to give it as evidence if 

Th. ^ piofiucing it requires him to do so 

m the Sfse ‘hem evidence 

. ts them, so as to become acqu 

'ed to use them as his ev deuce 
The reason for this rule is, that 
, ty, enable him to pry into the 

JjcctinR him to the risk of making 

notice 10 prodaco and at the trial calls for'lhe docim^nl’a^d'msjecls 1[ ‘‘l,r?blu''n'd 
to pm 11 in as evidence ,r the other parly requires ,t The law’^will aol anow him 
tocompelileprodoclion, and see lu contents and Ihen make use of n o” S™ 
aixritding as it slrcnglhens and impairs his cause ” (Cn„ Inlmduilim U Ev 5 117) 
Where a parly 10 a case calls for a document from the other parly and insiects he 
same under this section he takes the mk of making it evidence for both the narties 
S Bom L R 3 ?o It IS doubtful whether this section is applicable to accounts 
produced under the procedure for disoJvery or only to accounts produced after the 
trial has begun 72 Ind Cas 459 
Cases— 57 Ind Cas 973 
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164 When a parly refuses lo produce a document which he has had 
TT . . . notice to produce, he cannot afterwards use 

meni'’%rod«™™“or S, “f o 

refustd on notice ">6 olher patty or the order of the Court. 


A suei D on amgreement and gives B notice to produce It At ihe (rial A calls 
for the document and B refuses to produce it A gives secondary evidence of its 
contents B seeks to produce the document itself to contradict the secondary 
evidence given by A, or in order to show that the agreement is not stamped He 
cannot do so 

Scope — If a parly, after a notice, declines to produce a document when formally 
called upon to do so he will not afterwards be allowed to change his mind , and 
therefore, ifhe once refuses, he cannot wl cn his opponent has proved a copy and 
IS about to have It read produce the original and object to its admissibility without 
the evidence of an attesting witness Neither after such refusal will he be permitted 
to put the document into the hands of his opponent s witness for the purpose of cross 
examination, or to produce and prove it as part of his own case (r<y'/<7r§ j8t8) 
A part) who after notice, declines to produce his document cannot afterwards 
change his mind and produce it as part of his own case , or pul u in the hands 
of his opponent’s witnesses, for the purpose of cross examination If hts adversary, 
being enliiled to give secondary evidence prove a copy, he is bound by it {Nor/on 
Bx 340 

165 The Judge may tn order to discover or to obtain proper proof of 
T..^— •- «« — « . ^.,^1 relevant facts, ask any queslion he pleases tn 

l.ln/or orii'r p'oduwlo? any form at any tune of any witness, ot of the 


patties about any fact relevant or irrelevant , 


and may order the production of any document or thing, and neither the 
patties nor their agents shall be entitled to make any objection to any such 
question or order, nor, without the leave of the Court to cross examine any 
witness upon any answer given in reply to any such question 

Provided that the judgment must be based upon facts declared by this 
Act to be relevant) and duly proved 

Provided also that this section shall not authorise any Judge to compel 
any witness to answer any question, or to produce any document which such 
witness would be entitled to refuse to answer or produce under sections izi 
lo 131, both inclusive, if ihe question were asked or the document were 
called for by the adverse party ; nor shall ihe Judge ask any question which 
It would be improper for any other person to ask under section i 48 or 149 , 
nor shall he dispense with primary evidence of any document, except in the 
cases hereinbefore excepted. 

ScopQ — The ob/err of rhtf qwesrwjjs which the Judge is here empowered lo 

m - , roof of It There is accor 

to relevancy The seaion 
. . . • ■ ertain whether the case is 

396) Under this section a 
. ■ evant facts if he does <0 

ts JO B 183 See also u 

t witness 9 0 & A L. )> 

- first hearing of a case the 

nd Cas 278, TheCouSS 
• round csublishcd bv . 

^ . . . ceeded the bounds VS 

Drovisions ot this section ttie uppeiuie ixaiu CJ c e e 47 C I045 

oases -3« M L I 5t6 , 45 Is<i Cas 734 . 44 laJ Cas 433 . 66 Ind Ca, ,j 
166 In casts tried by jury ot with assessois, the jury ot asietsots, m,. 

put any questions to the witnesses, throuehnw^^^ 
Power of jury or assessors jodge, wh » j 

to put questions rnight put and which ^ 
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CHAPTER XI 

Op Improper Admission and Rejection op Evidence 
167. 1 he improper admission or rejection of evidence shall not be grouna 

of Itself for a neiv trial or reversal of any decisJon 
Now new trial for improper jt shall appear to the Court before 

admission or rejeciion o gyci, object is raided that, independently of 

evidence evidence objected to and admitted, there vrM 

sufficient evidence to justify the decision, or that, if the rejected evidence had 
been received, it ought not to have varied the decision 

Scope — This section IS applicable to criminal as well as civil cases i C ao7 , 
^ -a Aw I • ff(fcccdtDgs p B H C Jl js also apph 


, he lower Court as regards the 

rt finds that there is sufficient 
sustain a conviction Md that 
inviction n B, H C 90 See 

also 6 B L K -«9S , to A "07 , g B L H ^ 9 

384 , 20 w R 458 19 n 749 7 c *93 . 8 C 739. *> p SS5 . 82 tnd CaS 28? , 23 
C W N 66x The decision of a Court must rest upon the legal grounds established 
by legal testimony and not upon mere suspicious circumstances 25 C W N 409 
(ScheduIt^Enactments repealed) 

SCHEDULE 
Enactments repealed 

(See seelton 2 ) 


Number and years 


Title 


Extent of repeal 


Star 26 Geo 
in Cap 57* 


For the further regulation of trial of 
persons accused of certain offences com 
nutted in the East Indies for repealing 
so much of an Act made 10 the twenty 
fourth year of the reign of his present 
Majesty intitled “An Act for the better 


Section 38 so far 
as u relates to 
Courts of Justice m 
the East Indies 


Sat 14 & IS Vict, 
Cap 99 t J 


pvibuiib a^cubLu 01 uiieiices committeu 
m the East Indies,** as requires the 
servants of the East India Company to 
drtiver inventories of their estates and 
effects , for rendering the law more 
cHeciual against persons unlawfully 
resorting to the East Indies , and for 
the more easy proof, m certain cases of 
deeds and writings executed m Great 
Bnum or India 

To amend the Law ofEvidence 


Section II and so 
much of section 19 
as relates to British 
India 


* ‘ ct 1786 

Act, the Short Titles Act, 1896 (59 

J Alter tins certain entries nave been repealed by Act ;2 of 1927 


THE INDIAN FATAL ACCIDENTS ACT. 1855 


ACT NO XIII OF 1855 

Received the G G’s assent on the 37 th March, 1855 


An Act to proxtde covipensatton to famthes for loss occasioned by the death 
0] a person caused by actionable wrong 


Whereas no action or suit is now maintamaWe m any Court against a 
^ person who by hts wrongful act, neglect or 

Preamble default, may have caused the death of another 

person, and it is oftentimes right and expedient that the wrong doer m such 
case should be answerable in d-images for the in;ury so caused by him , it 13 
enacted as follows 


Notes —Where the loss was not occassioned by any act, neglect or default of 
the Railway, the company should not be made liable 90 Cas io'’6=A I R iqjc 
L ab 63i 


1 . Whenever the death of a person shall be caused by wrongful act 
_ . neglect, or default, and the act neelect 

tall, ;r“”pS ro"r lis. ^'“5, ‘Lvr'i'pwl d’The '■•a 

occasioned to it by his death ensued) have entiU d the party injured 

by actionable wrong *0 an action and recover damages m 

respect thereof the party who would have been 
liable if death had not ensued, shall be liable to an action or suit for 
damages, notwithstanding the death of the person injured, and although 
the death shall have been caused under such circumstances as 
law to felony or other crime 


amount m 


* Every such action or suit shall be for the benefit of the wife, husbarid 
parent, and child, jf any, of the person whose death shall have been so caiised’ 
and shall be brought by and in the name of the executor, administrator o’ 
representative of the person deceased , * 


and every such action, the Court may give such damages as it 
think proportioned lo the Joss resulting from such death to the parii/ 
respectively for whom and for whose benefit such action shall be brought* 
and the amount so recovered, after deducting all costs and expeL # ' 
including the costs not recovered from the defendant, shall be divid a 
amongst the before-mentioned patties, or any of them, in such share ^ 
the Court by its judgement or decree shall direct. . * 


Notes — * * - • . » , 

expenses, whf 

or obsequial j * ’ * • 

damages I A 60 (t U) No compensation can oe aiiuwea lor mental sulfen * 

— 4 M L T 238 The tight to chim comp“nsauon is given by this Act 
there are executors or administrators to them and they are entitled to sue 
absence of them suit may be instituted by his representatives But only one sd ' 
mowiaiDobie The term Tepreseatauve applies alsoro European and Etfras 
28 M 479 «»IS M L J 363 see also 85 P R 1894 , 56 P R 1905 Unde?*''' 
legal liability alone is not the test of injury, in respect of which ^magig,^^i 
recovered, but the reasonable expectation of pecun ary advantage by ^ j 

relative remaining alive may be taken into account, and damages given ^ 

* Certain words before ibis having been onuiied have been 
Repealing and Amending Act X of 1914 f 
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that CTpeclaHon, if it be disappointed and the probable pecuniary loss thereby incurred 
— 20 Ind Cas 425 See also 26 P \V R 1914 Where son adopted after the death 
of the deceased was not considered as son of the deceased nn undivided brother 
of the deceased cannot cKim compensation,— to6 P R 1915 In a claim for damages 
under this Act the reasonable expectation of pecuniary advantage by the relations 
remaining alive maj betaken into account by a Jur> and damages assessed as the 
probable pecuniary loss thereby occasioned The lact that the deceased in some 
Nvay provoked the quarrel does not affect so far as regards the claim for damage 
under s, i of the Act 69 Ind Cas 354 In estimating the amount of damages the 
Court must take into account the chances of life the chances of any improved 
conditions in nhich the family of the deceased mioht have ► 


Provided altrays that not more than one action or suit shall be brought 
•T . . for, and in respect of the same subject matter of 

be brml?ht * ® "* complaint provided that, in any such action or 

“ suit, the executor, administrator, oc representative 

of the deceased may insert a claim foe and recover any pecuniary loss to the 
, . estate of the deceased occasioned by such wrong- 

bB 1 f“> »«. or default, which sura, when 

recovered, shall be deemed part of the assets of 

the estate of the deceased 

Notoa— The statute by enacting the role allowing the legal representatives to 
include in iheir suit a claim for the loss to the estate does not create any fresh 
liabiliiy but merely recognises whit already existe I under me common law and 
prescribes only the proceaure for enforcing it poind Cas io*o«»oLan 451 

3 I he plaint 1 1 any such action or suit shall give a full paiticulat of 

j . the person or persons for whom, or on whose 

ueuUts X * <I«hver par behalf, such action or «uit shall be brought, 
and of the nature of the claim in respect of 
which damages shall be sought to be recovered. 

4 The following words and expressions are intended to base the 

Interpretation clause meaning hereby assigned to them respectively, 

^ so (at as such meanings are not excluded by 

the context or by the ni ure of the subject malter, that ts to say and the 
word p ison shall apply to bodies poluic or corporate, and tbs word 
patent shall include father and mother , and grandfather and grand 
mother , and the word "chald ’ shall include son and daughter and grandson 
.atui ^.cand xtAt\».l\tA^ -• rvd ivjw 

THE GENERAL CLAUSES ACT, 1897 
„ „ Act No X OF 1897* 

Passsd by Governor Gbsekal or India in Cooncii. 

Received HiS‘ Excellency s azscnt on the iilh March 1 807. 

An AcX {0 comohdate and extend the General Clauiez Acts 
s86S ♦ oHd I887 * 

Wlieteas it is expedient to comoUdnte and extend the General Clan-es 

Acts, 1868, T and 1087 , J It is hereby enacted as follows , 

PreUmtnary 

Shnrt title end eoraraence claus'es Act7'.'?97 “ 


•For Statement of Objects and Reasons, Caiette ef India 1897 Pt V p 
aS , for Report of the Select Committee, seex^if, p 77, and for Proceedings in 
Council, see jJiff Pi VI pp 3;, 40, $6 and 76 
+ Acts I of 1 863 and I of 18S7 respectively 
J The word ‘‘and ’ has been repealed by Act X of 1914 
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1625 


(a) Rep by Act X of i9i4, 

2. {Repealed by Act / of 1903) 

General DefintUons. 

3. In this Act, and in all Acts of the Governor General in Council 

^ and Regulations made after the commencement 

Uefinmon* unless there is anything repugnant 

in the subject or context, — 

Notes — This Act applies to Act passed by the Governor General in Council only 
I Bom L. R 164 

(t) "abet,” with its grammatical variations and cognate expressions, shall 
. have the same meaning as in the Indian Penal 

^bet Code 

Notes — Section 107 of the Indian PennI Code, gives the definition of abetment 
of a thing 

(2) * "act," used with reference to an offence or a civil wrong, shall include 

, a senes of acts, and words which refer to acts 

done extend also to illegal omissions : 

Notes— Act done includes illegal omission Vide section 3? of the Penal 
Code ; 1 Weir 29 , 20 B 394 

(3) t “adidavU" shall include affirmation and declaration in the case of 

, persons by law allowed to affirm or declare 

Amdavit, instead of sweating 

Affidavit —The words ‘oath swear’ an 1 aflidavi include affirmation, 
declaraiion, affirming and declaring in the case of persons by law allowed to declare 
or affirm instead of Interpret tlton Act 1889 52 5. (53 Viet C 63 ss 

I. 3.4> 

''(3O t 'Assam Act’ shall mean an Act made by the Chief Commissioner 
, of Assam in Council, under the Indian Councils 

Assam ACC Acts, 1881 to i9o9 "or the Government of India 

Act, i9i5"§ "or by the local Legislature or the Governor of Assam under the 
Government of India AciJI 

(4) ^ "barrister’’ shall mean a barrister of England or Ireland, or a member 

. of the Faculty of Advocates in Scotland : 

Barrister ’’ 

(s) ** "Bengal Act” shall mean, in the case of Acts passed prior to the ist 
. April, i9i 2, an Act made>by the Lieutenant 

Bengal Act Goveroor of Bernal in Council under 

Councils Acts, i86f, or the Indian Councils Acts 1861 and x89» or the Indian 
Councils Acts, 18C1 to i9o9 and in the case of Acts passed after that date an act 
made by the Governor of ihe Presidency of Fort Wilham in Bengal m Council 

under the Indian Councils Acts, 1861 to lSo9, ' or the Government of India 
Act, i9 s>" § ‘‘or by the local Legislature or the Governor of the presidency 
of Bengal under the Government of India Act” t 

* Compare the Indian Penal Code (Act XLV of i860) and the Madras 
General Clauses Act (Mad Ace III of 1891) 

t Compare the definitions of 'Oath' and ’swear" in sub $s (35) and fjja 
respectively, /rt/ni As to affidavits in civil proceedings see Ch XVI oftheCoifc 
rf' t n . „j ^ ^ —I >~-^ceedtng5. see Code of Cnmi^ 


■ Act :4 of 1917 

ft Added by Act, 18 of igrS 

IT Compare the Indian High Courts Act 1S61, (24 2$ Vict, c. 

** Clause (s) has bceu substituted by Act 10 of 1918 
C. C. H. Vol. 1—204 
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ts 1 


that expectation, if it be disappointed and the probable pecuniary loss thereby incurred 
— 20 Ind Cas 425 Sfe also 26 P W R igu Where son adopted after the death 
of the deceased was not considered as son of (he deceased an undivided brother 
of the deceased cannot chim compensaiion, — 106 P R 1915 In a claim for damages 
under this Act the reasonable expectation of pecuniary advantage by the relations 
remaining alive may be taken into account by a Jury and damages assessed as the 
probable pecuniary loss thereby occasioned The fact that the deceased in some 
way provoked the quarrel does not affect so far as regards the claim for damage 
under s, I of the Act 69 Ind Cas 354 In estimating the amount of damages the 
Court must take into account the chances of life the chances of any improved 
conditions in which the family of the deceased might have passed their ways, it 
must take into account the standard of living of the lamily which was depended on 
the deceased and having regard to all the circumstances do the best it can to estimate 
what IS fair and reasonable sum to be aivarded C 602 = 89 Ind Cas 67 g“’A I R 
192s All 702 ,9 N L J 76=96 Ind Cas 403, 96 Ind Cas 68l=A I R 1926 AH 
703 

2 Provided always that not more than one action or suit shall be brought 
Ml . for, and in respect of tbe same subject matter of 

be broUX complaint provided that, in any such action or 

suit, the executor, administrator, or representative 
of the deceased may insert a claim for and recover any pecuniary loss to the 
ruam fra, leva,: , «state of thc dcceascd occasioned by such Tfti^g 

^ neglect or default, which sura, when 

recovered, shall be deemed part of the assets of 

the estate of the deceased 

Notes— The statute by enacting the rule allowing the legal representatives to 
include in thetr suit a claim for tbe loss to the estate does pat create any fresh 
liability but merely recognites what already existed under the common law and 
prescribes only the procedure for enforcing it 90 Ind Cas 1026=0 l-ah 451 

3 1 he plaint 1 1 any such action or suit shall give a full particular of 

ow , « n , the person or persons for whom, or on whose 

deliver par behalf, such action or euit shall be brought, 
^ and of the nature of the claim in respect of 

which damages shall be sought to be recovered, 

4 The following words and expressions are intended to have the 

Interpretation clause meaning hereby assigned to them respectively. 

so far as such meanings are not excluded by 
tne context or by the na ure of the subject matter, that is to say and the 
wora p rson shall apply to bodies politic or corporate « and ihs word 
parent shall include father and mother , and grandfather and grand 
mother , and the word ' child ’ shall include son and daughter and grandson 
and grand oaugbier, and step son and step daughter 

THE GENERAL CLAUSES ACT, 1897 

» „ ,^CT No X OF 1 897 * 

Passbd BY Governor Genbral or India in Codncii. 

Metnvrd EtcilUitcft aiKnt on tkt lick Itorch tSor 
An An to cinsohiatt and oxtini the Gtntnl Uausis Ads. 
iSOSkaadtS^ 

Wher|RS It IS expedient to eonioIidAte aud extend the Geneixl Climes 
Acts, i86B, t and *087 , } It is hereby enacted as follows , 

/'rfhmtfiaij 

1 (*) This Act may be called the General 
Clauses Act, i89y 


Short title and commence 
meat. 


♦For Statement of Objects and Reasons, Gautte ef Indi'X 1897, Pt V p 
a8 , for Report of the Select Commillee, scttbid, p 77 , and for Proceedings in 
Council see/^/rfPt VI pp 35, 4®, 5* and 76 
t Acts I of 1868 and 1 of 1887 respectively 
J Tbe word * and has been repealed by Act X of 1914 
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Definition* 


Abet 


(a) Rep by Act X of r 9 i 4 . 

2 [Repealed by Act 1 of 1903) 

General Definitions, 

3 . In this Act, and in all Acts of the Governor General in Council 
and Regulations made after the commencement 
of this Act, unless there is anything repugnant 

in the subject or context, — 

Notes — This Act applies to Act passed by the Governor General in Council only 
1 Bom L. R 164 

(0 "abet,” with its grammatical variations and cognate expressions, shall 
have the same meaning as in the Indian Penal 
Code 

Notes — Section 107 of ihe Indian Penal Code, gives ihe definition of abetment 
of a thing 

(2) * “act," used with reference to an offence or a civil wrong, shall include 

, a senes of acts, and words which refer to acts 

done extend also to illegal omissions 

Notes — Act done includes illegal omission Vide section 31 of the Penal 
Code , 1 Weir 39 , so B 394 

(3) t ‘affidavit" shall include affirmation and declaration in the case of 

•! persons by law allowed to affirm or declare 

Atfidavit, instead of swearing 

Affidavit —The words ‘oath ‘swear’ and ‘affidavn* include affirmation, 
declaration affirm ng and declaring m the case of persons by law allowed to declare 
or affirm instead of swearing Ad 18S9 52 & (53 Fid C 63, ss 
1*3 4 , 

‘'(3a) J 'Assam Act’ shall mean an Act made by the Chief Commissioner 
• of Assxm ID Councjl, under the Indian Councils 

Assam Act ..q, Government of India 

Act, igr5’'§ ‘’or by the local Legislature or the Governor of Assam under the 
Government of India Act.H 

(4) ? ' barnsltt" shall mean a barrister of England or Ireland, or a member 

of the Faculty of Advocates in Scotland • 
‘Barrister’’ •' 

(s) ** ‘ Bengal Act’ shall mean, m the case of Acts passed prior to the ist 
.p April, i 9 ia, an Act made. by the Lieutenant 

Governor of Bengal in Council under Indian 
Councils Acts, 1861, or the Indian Councils Acts 1861 and iSPa or the Indian 
Councils Acts, 18G1 to i 9 o 9 
made by the Governor of ih< 
under the Indian Councils 

Act, i 9 5," § "or by the local Legislature or the Governor of the presidency 
of Bengal under the Government of India Act’’ t 


* Comp-ire the Indian Penal Code (Act XLV of i860) and the Madras 
General Clauses Act (Mad Act III of 1891 ) 

t Compare the definitions of 'Oath* and 'swear** m sub ss (35) and (39) 
respectively, m/ni As to affidavits in civil proceedings see Ch XVI of ihe Code 
rr- iTi occcdings, see Codc of Criminal 


■ Act 54 of 1917 

. S. 2$ Vict« c it '9 
18 

C. C. H. Vol. 1—204 
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“(5rt)* ^'Bihar and Orissa Act” shall mean au Act made by Lieutenant 
, Governor of Bihar and Orissa in Council, under 

Bihar and Orissa Acf Indian Councils Acts, i«6i to i9o9’’ “or the 

Government of India Act, t9t5”t “or by the local Legislature or the Governor 
of Bihar and Oriss i under the Government of India Act 

(6) “Bombay Act" shall mean an Act made by the Governor of Bombay 

m Council under “the Indian Councils Act, 
‘Bombay Act" rv6i or” the Indian Councils Acts, i86r ^ and 

i892§oithe Indian Councils Acts ibM to iVuV* “or the Government of 
India Act, i9i')'’+ “or by the local Legislature or the Governor of the 
Presidency of Bombay under the Government of India Act," * 

(7) 1 “British India" shall mean all territories and places within Her 

„ Majesty’s dominions which are for the time 

Bntjsh India being governed by Her Majesty through the 

Governor General of India or through any Governor or other ofBcer subordinate 
to the Governor General of India 

(R'JII “British possession” shall mean any part ot Her Majesty’s dominions, 

. exclusive of the United Kingdom, and where 

Brinsh possession parts of those dominions are under both a 

central and a local legislature, all parts under the central legislature shall, for 
the purposes of this definition, be deemed to be one British possession 

rgay* " Burma Act” shall mean an Act made by the Lieutenant 
Governor of Burma in Council under the Indian 
Burma Act Councils Acts. r86t and or the Indian 

Councils Acts, t86i to t(jo9* or the Government of India Act, i9i5f- “or by 

the Local Legislature or the Governor of Burma under the Government of 
India Act 

(8b)tt “Central Provinces Act shall mean an Act made by the Chief Comiois* 

■ o » . sioner of the Central Provinces in Council 

C=m«l p„v,n„, 4c,- „„der the Indian Conncl, Act, tsS tHsog 

or the Government of India Act. J9i5 ’’ t “ or by the Local Leeislalure or 
the Governor of the t^entral Provinces tinder the Government of India Act.” 

“Chapter * . . Chaplet” shall mean a Chapter of the 

Act or Regulation m which the word occurs 

(.0)U ■■Collector" shall mean, tn a Fresidenc, town, the Collector of 
Collector’ S' ’1 ®°mbay, as the case ma, 

the resenneadm.„.s.,at.on of a^’tsmot ■'> ‘^'■arge o? 


* Clause Added by Act JO of 1914 

t SdeTbJ “S' ,4 Of 19,7 

,0,ft,S“bTActVon9;5 The ™rds quoted have been 

S3 V.ct c 63I s 18 (4) For 
■ ’ Vict . C 63) s ,8(2) 

s r Auueu uy All a v 11 ui 1914 

tt Compare the Bornbsy General Clauses ActfBom Act 111 ot ,aa« . , r. , a 



any Keguiaiionontie Bengal 

'Enactment' bay Code, and sbali ahoV^lud ^ ®' Ui 

contained in any Act or in any such regulation as atoicsiifl ® '■'K pioTj^ 

«e- 0^) tn ihftcasetifn^ 

Father' personal law permits adoption .jhau ^ ’'thw 

idogttpe fatbee 

Notes — ^Among the Hindus, the adoptive father ts a Father 


“Financial year” 


( i9>V “financial year’* * * § ** shall 
commencing on the first day ot Aptjl ytj, 


• Compare the Interpretation Act 1889 (3a S. S3 Vicl , c. 63) s 

+ For rules determining when any gtven Act is to come into force see , 

1 Compare the N W P and Oudh General Clauses Act N W t? ^ 'V;-« 
Act L of 1887) ^ 

§ Compare the Consular Salaries and Fees Act 189’ (5* & SS Vict c sm 
(( As to definmon of ‘ High Court seesub-s {S4) in/ra ■''Sj 

■ir Compare the Indian Evidence Act (I of 1873) As to defimnon of 
8\ib-s (58) ttt/ra 

** The words wuhm quotaitons have been added by Act 10 of 1914 
tt Compare the Intcrprctaiion Act, 1889 (52 & 53 Vict , c 63) s 29. 


S ^ 
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(ao)* * * § A thing shall be deemed to be done m "good faith" where it is in 
fact done honestly whether it is done Degligently 
Good faith qj. 

Notes —In the Indian Penal Code nothing is said to be done or believed m good 
faith which is done or believed without Hue care and attention ^ 

Act all acts must be done with due care and camion 21 M 249 ^ 

good faith” in this clause does not apply to the Contract Act which was enaciea 
earlier 27 C W N 231 = 500 399 . . , j .. r 

(21) t "Government" or "the Government' shall include the I^cul 
' Government as well os the Government of 

Government India * 

Notes— Under clauses 31 and 29 ihe words ‘ Government established by law m 
British India or the adm ^ - do not apply only to the 

c„ ocal Governments such 

as Cas 347 

uuvcumiemot India* shall mean the Governor General m Council 
or. during the absence of the Governor General 
Governmem of India” Council, the President in Council, ot 

the Governur General alone as regards the powers which may be lawfully 
exercised by them or him respectively 

(24^ High Court, ’ used with teference to Civil proceedings, shall mean 
, „ . _ , the highest Civil Court of appeal in the part 

High Court Qf British India in which the Act or Regulation 

containing the expression operates 

(35) “immovable property” shall include land, benefits to arise out of landf 
,, and things attached to the earth, or oerman^nlly 

Immovable property fastened 

Immovable property —An mteres 65 

!nd Cas 673 Immovable property coir ^ «t<Lrty 

accord nf» 4W u u t<, 234 It* C) Growing trees 

are movable property lo A L J 516 

* * 263 loA J33 , 31 C 666, 16 M 4JO . 

• 35 M L J 447“*i Ind Cas 313 A 

nd Cas 450 See also as to a right to 
. (45 Ind Cas 692* 54 54 L R 35 , tg 

* ffixed to earth it is immovable property 

y * t/ijowiiment shall mean imprisonment of either description as 
‘ Imprisonment* defined in the Indian Penal Code 

ImpnsQQmeat — According to the Indian Penal Code, an imprisonment mav be 
of two descriptions namely — 

(1) Rigorous, that IS with hard labour 
l2) Simple 

(37)!! * India" shall mean British India, together with any territories of any 
India Native Prince or Chief under the suzerainty of 

_ , Ner Majesty exercised through the Governor- 

General onndia, or through any Governor or other officer subordinate to the 
Governor General of India 

* Compare the Bills of Exchange Act 1882 (45 & 46 Vict c 6t), 5 90 and the 
Sale of Goods Act, 1893 {56 &, 57 Vict , c 71) s 62 

As to division in Council regarding definition of good faith’ , seeGareU^of 
/ndia, 1807, Pt VI pp 56 to 61 and 76 to 79 ' 

+ Compare the Code of Civil Irof^ure (Act V of 1908), s 2 As to definition 
of Local Government see sub-s {29),Mn/rt 
1 Repealed by Act 18 of 1919 

§ As to (.rowing crops and timber so far ns they are aflected by the Indian 
Registration Act, (XVI ofapos), sees 3 of that Act 

fl Compare the latcrpreuitoci Act, 1889 (53 & 53 Vict. c 63) s 18 (5) 
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f'aS)* * * § "Local aulhonly' shall mean a municipal committee, district board, 
, , , , , body of port commissioners or other authority 

Local authority legally entitled to, or entrusted by the Govern 

ment with the control or management of a municipal or local fund 

(39) “Local Government'’ shall mean the person authorized by law to 
administer executive Government in the part 
Local Government of British India in which the Act or Regulation 

containing the expression operates, and shall include a Chief Commissioner 

(30) "Madras Act" shall mean an Act made by the Governor of Tort St 

, , George in Council under the Indian Coun- 

Madras Act cils Act, 18 ’t, or the Indian Councils Acis, 

i86r t and t892 ■ T or the Indian Councils Acts, 1861 to i9o9 ’1 "or the 
Government of India Act, 1915 § * or by the local legislature of the Governor 
of the Presidency of Madras under the Government of India A--t ’ 11 

(31) "Magistrate ‘ shall include every person exercising all or any of the 

, , , powers of a magistrate under the Code of 

Magisiraie Criminal Procedure for the time being in 

force : 7 

Notes —44 M L J 428 

(32) ** ‘ master" used with reference to a ship, shall mean any person 

. > / r (except a pilot or harbourmaster) having for 

lastcr (or a ship) time being control or charge of the ship 


, , (33) month ’ shall mean a month reckoned 

according to the British calendar 

Month— The word "month according to the Interpretation Act means calendar 
month , see also 13 C W N 435 

(34) "movaole property’ tt shall mean pro 
Movable property petty of every description, except immovable 

property . 

Movable Property —Papers consiuuting part of the record m a criminal case 
IS property I Weir 38 When ‘earth’ 1$ severed from ‘the earth’ U becomes 
movable property 27 M 53i»t4M L J iSSfF B), loM 2SS,4M 238 

(35) "North Western Trovmces and Oudh Act” shall mean an act made 
Mnrth Western Provinces Lieutenant Governor of the North 

and Oudh Act ^ ° ‘ Western Provinces and Oudh in Council under 

the Indian Councils Act 1861, or’’ the Indian 

Councils Acts, t86i and 1892 

Notes —Now read **1701164 ptovmccs of Agra and Oudh’ and ‘ Lteutenani Cover 
nor of the United Provinces of Agra and Oudh m Council tespecuvely— Vide U P 
Act VJIl of 1903 * ' 

• Oath {36) "oath’’ shall include affirmation and 

declaration in the case of persons by law 
allowed to affirm or declare instead of swearing 

* Compare the Local Authorities Loon Act (XI of 1879) 

t Statues 24 &. 26 Vict , c 14 respcciively The words quoted have been mseriM 
by Act I of 1903 ‘ ° 

t The words wilhin quotations have been added by Act 10 of 1914 

§ The words within quotations have been added by Act 24 of 1917 

II Inserted by Act 18 of lO’S 


ifijo 
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(37)* ''otrence" shall mean any Act 01 omission made punishable by any 
law for the tune being in force : 

‘ Offence ” 

Notes — Vide notes under affidavit' 

(38) *‘part'' shall mean a part of the Act or 

* ’ regulation in which the irord occurs ■ 

(39) “person" shall include any company or 

‘person" association or body of individualsr whether 

incorporated or not 

Notes -By 52 S: 53 V.ct c 63 a >9 '‘person' '"e'i'*" .enp, body epepo”'' “f 
unincorporale, ‘ unless the contrary mienlion appears See also R v (jaraner, p 
79. /?v Fo^r6,6A &E 4i9,^v B^^rltys Gat Co 

Soc V Lontfon SufiAly Aitociatton 5 App Cis 857 , Hint v Wett Ridding 09o») ^ 
K B 560 C A , 1923 Lah 31 A 6im is a person 48 M 702 A company is a person 
41 M 624 = 4? Ind Cas 164 . , . 

{40) t^'Pclmcal Agent' shall include — 

Political Agent " 

(a) the principal officer representing the Government in any territory 
or place beyond the limits of British India, ana 
(d) any officer of the Government of India or of any Local Govormnent 
appointed by the Government of India or the Local Government 
to exercise all or any of the powers of a Political Agent for any 
place not forming part of British India under the law for the time 
being in force relating to foreign jurisdiction and extradition 
(41U ' Presidency town ' shall mean the local limits for the time being of 
^ , the ordinary original civil jurisdiction of the 

Presidency town High Court of judicature at Fort William, 

Madras or Bombay, as the case may be 

(42) § "Privy Council" shall mean the Lords and others for the time being 
Privy Council ' Counctl Honourable Privy 

(43) 1 * Province ’ shall mean the territories 
Provmce for the time being administered by any Local 

Government , 

U4^ ^ "Public nuisance" shall mean a 
Public nuisance public nuisance as defined in tne Indian Penal 

Code 

Public nuisance —In order to convict a <■— 
under the Indian Penal Code injury, danger 
been caused to the enjoytnenv of property or to 

community or of any particular class of people 9 \V R Cr 
70 , I Ia 1 L K 25 Cr , l Wier 245 

(43A) “Punjab Aci-Aall iUMn an Act made by the Lieutenant Governor 
Punjab Act ? Punjab in Council under the Indian 

Councila Acts, i86i and 1892 "or the Indian 


* See 3 Similar definition in 9 4 
of>8gS) 

t '>..12. 

J ■ 

comp 

1 

Procedure (Act V ol iBpil) Ch A 


(0) of the Code of Cnminal Procedure (Act V 
ind 

><» s-t. Ill, i.ryuc 01 Criminal 
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Councils Acls, r86i to 1909” "or the Government of India Acts, i9is’’* “or 
by the local legislature or the Governor of the Punjab under the Government 
of India Act’* .t 

(45) 1 "Registered,” used with reference to a document, shall mean registered 

jn British India under the law for the time being 
‘‘Registered ” jjjg jegistration of documents 

(46) "Regulation” shall mean a Regulation made under the Government of 

Indian Act, 1870 » ‘ or the Government of India 
■RegiiUlion " ,5,5! . 

or the Government of India Act” : 


(47) "rule,” shall mean a rule made in exercise of a power conferred by any 
enactment, and shall include a regulation made 
as a rule under any enactment II 


‘‘Rule 


Notes.—* Rules made under in Act which prescribes that they shall be laip 
before Parliament for a prescribed number of days during which period they may 
be annulled by a resolution of either House, but thit if not so annulled they are to 
be of the same effect as if contained in the Act, and are to be judicially noticed, 
must be treated for all purposes of construction or obligation or otherwise exactly 
as if they were in the Act If there is a conflict between one of these rules and a 

section of the Act, it must be dealt with m the same spirit as a conflict between two 
secuons o( the Act should be dealt with if reconciliation is impossible the suboidi 
nate provision must give way. and probably the rule would b* fieated as subordinate 
to the section Pir Lord Hertehell m Inthlute of Pf'tnt Agents \ Lookwood (1894 
A C at p 360) 

(48) “schedule" shall mean a schedule to the Act or Regulation in which 

“Schedule ” the word occurs 

(49) "Scheduled District'’ shall mean a Scheduled District as defined m 

‘Scheduled District' the Scheduled Disiricts Act, 1874,7 

(50) "section,** shall mean a section of the Act or Regulation in which the 

“Section" word occurs 

(sr)** “ship’ shall include every description of vessel used m navigation 
„ not exclusively propelled by oars , 

(5s)tt "sign,” with Its grammatical varialir” •* 

,g with reference 

® write his name, 

tical variations and cognate expressions , 

Notes— Vide s 63 of the Indian Succession Act X\XIX of ig-*s see akr, 
m L. R 147 ^ ^ *9 


Bom 
‘ Son ' 

adopted son , 
Sub-seciion " 


(Sj) "son," m the case of any one whose 
personal law permits adoption, shall include an 

, ( 54 ) "subsection" shall mean a subsection 
of the section in which the word occurs • 


* f-I (44a) has been inscried by Act I of toot ' 

t Inserted by Act 18 of 1938 

I Compare the Madras General Clauses Act (MadAci I of iSgi). $ ? t„\ . 
to the law now m force, see the Indian Registration Act (\VI of i9o<!1 ^ ^ 

§ Added by Act XXIV of 1917 ‘ 

I'a^c* X^'*i 87^ ** defined in this sub-sectioa 

. ** Compare s 743 of the Merchant Shipping Act 18 8 Vicr ^ 

definition supplements the definition of ship in suh-s (51 alsa'ri.c ^ 

vessel in s. 48 of the Indian Penal Code “eSaiuo/j 0/ 

See also definition of wnting" ic sub^ {58) infra 
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( 55 )^ “swear,’’ with its grammatical variations and cognate expressions, 
„ shall inclade affirming and declaring in the case 

of persons by law allowed to affirm or declare 

instead of sweating ; 

( 55 a\ “United Pcavmces Act” shall mein an Act made by the Lieutenant 
. Governor of the North Western Provinces and 

“United Provinces Act Oudb (or of the United Provinces of Agra and 

Oudh) in Council under the Indian Council Act, i 66 r, or the Indian Councils 
Ads, udi and 1893 : “or the Indian Councils Acts igfii to IpoSi’H "or the 
Goveinroent of India Act i 9 xe”t “or by the Local Legislature or the Governor 
of the United Provinces under the Government of India Act : § 

(56) “vessel” shall include any ship or boat 
or any other description of vessel used in 
navigation : 

(57) 1 “will** shall include a codicil and 
every writing making a voluntary posthumous 


"Vessel *’ 


war 

disposition of property 

WiU — This definition is incomplete It does not speak of ihe ansbuJatory 
characier of ihe document Jatm<xn 0n Wills pp 57 , sS h shootd not tAke effecc 

. I j Cocksy Cocke, t? & «3 MasUrmans 

•' , Rokeritan v Smith (1870) Ss V stp 4 S 

IS necessary 49 Ind Cas M L T 

304-yi. vv jui ... 

(58) ^ expressions referring to “writing” sbaU be construed m iticluamg 
, leferences to printing, htbographf; photography, 

and other modes of representing or reproducing 

nords m & visible fotm and 

(59)** “year” shall mean a year reckoned 
according 10 rhe British calendar 

Vear — Half a vear consists of i 8 j and a quarter of a year of 91 days-A/Atte'ef/ 

P 604 

4 CO '^he dennitions m st a 

. XppIicTUQa cf 

deAnnions to previous enact '■ 

ments ' , ■ 

^ *‘injpfisonm<.m v^uvenjineiu fuugi!, 

trate ” ''month,” “immosabie property * “oa<h>’' “pecsott,” "section'' 

son,” ' swear, ‘‘will, and • year,” apply also, Unless there is anvthliiB 
ttpogmm m ihs subject or come«. lo all Acts of (lie Governor GerrOTlI,, 
Council matie after the third day of January ,868. and to all Reguhtion, nmlc 
on or afiei the fourteenth day of January, lUSy ® 

(») Ih * ' 
sions, that i 
“local authority," 

‘■schedule, ' "ship, .,5,., .uo^ecuon,- ana '‘itiiting," aunty also, miles, llicta 
IS anjthing itposnam m the subject or contcit, to all Acts of the Cmcrnm? 


lively 

e 


Sec also dcfimiion of "affidavit,” aij) "<aa- tnpn, Mb-ss (3) and(36) tesji^ 


( Seclheutliimmuoi »ii. i„ 1 J 01 me ruuuu oucceswou ,Ui A of isn, 
< Compirc 8 50 of the Interpreialton Aa 1889 53 and „ V c 6, ' 

4 « As ie'‘fu’'*'’cnl jear* sec 5uh 3 tlolitySre ^ 

ii Rep byiAct, iS of 19:9 
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General m Council and Regulations made on or after the fourteenth day of 
January, 1887. 

General Rule of Construction 


5. (») Where any Act of the Governor General m Council is not 
. expressed to come into operation on a particular 
day, then it shall come into operation on the day 
on which It receives the assent of the Governor- 


Coming into operation 
enactment 


(a) * Where any Act of the Gosernor-General in Council is reserved, under 
’“tion 68 of the Government of India Act, i9is, for the sigmhcation of His 
jesty’s pleasure thereon, then, if no later dtte is expressed, it shall come 
> operation, if assented to, by His Majesty, on the day on which that assent 
luly notified 

(3)1 Unless the coniiary is expressed, an Act of the Governor General in 
Jncil or Regulation shall be construed as coming into operation immediately 
the expiration of the day preceding its commencement 

Notes — A Statute takes effect from the first moment of the day on which it is 
sed, unless another be expressly named, m which case it comes into operation 
icdiately on the expiration of the previous day But where a part cular day is 
led for Its commencement, but the Royal assent IS not given nil a later day, the 
comes into operation only on the laier day Burn v Carvalho, (1834) 4 New, 

I 893 , Maxwell 739 740 

8. J Where this Act, or any, Act of the Governor General in Council or 
Regulation made after the commencement of fhis 
feet of repeal Act, repeals any enactment hitherto made or 

eafter to be made, then, unless a different intention appears, the repeal 

II not — 


(<t) revive anything not in force or existing at the time at which the 
repeal takes effect . or 

( 1 ) affect the previous operation of any enactment so repealed or anything 
duly done or suffered thereunder ; or 
(rr) affect any right, privilege, obligation, or liability acquired, accrued or 
incurred under any enactment so repealed , or 
(if) affect any penalty, forfeiture, or punishment incurred in respect of 

(c) affe . ' . >ect of 

1 . • . ' ■ . 'feituTe. 

3 an_y such investigation, lejial .proceedinj;. or reined,v mi,v be instituted, 
ilinued, or enforced, and any such penalty, forfeiture ot putiishment may be 
posed as if the repealing Act or Regulation had not been passed. 

£jffeot of Repeal — Although the effect of repealing a Statute is to obliterate 
s compleiely as if it had never been passed this rule must be taken with the quaji 
Ltion that It does not deprive persons of vested rights acquired by them in actions 
— > • . ^ Miltkell, (1912)81 I_J P C 173; 

(1916) 66L.JKB66CA, (1917) r 
repealing enactment is repealed by 
he first shall coniiaue repealed, the 
nmon law rule was that tne aepeal of the second Act revived the first , and 
ived It, 100, ah tmtio, and not merely from the passing of the reviving Act, 2 Inst 
i ; 4 Inst 323 , Case of Bishops, 12 Rep 7 , Philips v Hopv-Ood, 10 B i. C. 39 ; 


* Sub section 2 of section 5 has been substituted b Act 24 of 1917 
+ Compare s 36 (2) of rhe Interpretation Act, 1 * Victc, 63) 

As to Power to make rules between Ae passin ncement of an Act 

iich docs not come into force at once* see s. 22* 

J Compare s 38 of the Interpretation Act, 18S9 

C.C.H.V0I I— 2P5 


63) 



THE OBNBRAL CLAUSES ACT. 


[S.4 


(5S)* "swat," v?itb vts grammaUcal variations and cognate expressions, 
„ shall include affirming and declaring m the case 

of persons by law allowed to affirm or declare 

instead of swearing 

{55a) "Unned Provinces Act*’ shall mean an Act made by the Lieutenant 
•y Governor of the Northwestern Provinces and 
"United Provinces Act ” Oodh (or of the United Provinces of Agra and 
Oudh) in Council under the Indian Council Act, tgSi, or the Indian Councils 
Acts, r/-6i and i89a ‘‘or the Indian Councils Acts igfii to l9o9’’t "or the 
Government of India Act i9r5"| "or by the Local Legislature or the Governor 
of the United Provinces under the Government of India Act . § 

(56) ‘Vessel" shall include any ship or boat 

‘Vessel " jjj any other description of vessel used m 

navigation : 

(57) 1 "will" shall include a codicil and 

‘"WiH’ every wtitmg making a voluntary posthumous 

disposition of property 

Win —This deamtioa is incomplete It does not speak of ihe ambulatory 
characier of ihe documetU Vide /armatt on iVtllt pp 37, *8 It should not take effect 
unii! alter ihe death of the testator Cocke w Cocke, iP & D *43 Mauermany 
MabeHy (1819) 8 Hagg at p 348 , Robertson v Smith (1870) * „ xr ? 

Some disposition of property by will is necessary 49 1““ ML! 

ao4«i9UW 385 

(58) ^ expressions referring to ‘‘writing" shall be construed as including 
Teferencesto printing. Jitbogtaphy, photography, 

Writing -\nd other mooes of representing or reproducing 

words in a visible form and 

/50)** "year" shall mean a year reckoned 
’ according to ihe British calendar 

Voar —Half a year consists of i8* and a quarisr of a year of 91 days-* Afmro/eff 

P 604 

4 (1) The definitions in section 3 of the following wotds and expressions," 
\ppl,o<.on of ro„,,o,„g that IS tosoy 'afSaavif -tatmter" -Bm.* 

denninons to previous enact 
ments 

trate ” "month, " "immovab 

■son,’ 'sMar, "mil,’ and year, apply also, upIess there 15 amthms 
repugnant in the suhieci or context, to all Acts of the Govetnot General 
Cotmcl made after the third day of January 1868, and to all Regulatira made 
on or after the fourteenth day of January, t887 ® rnaoe 


-scoeou c, a, op, euiasegiinn,- ano • imting," apply also, „„15S5 I], 

IS anything repugnant m the subject or context, to all Acts of the GoyelnM 


(3) and (36) rcspec- 


- Jn Act X of i86s 
3 and J3 Vjct t 63 



S 6| 


THE GENERAL CLAUSES ACT. 


1633 


on which il receives the assent of the Governor 


General in Council and Regulations made on or after the fourteenth day of 
January, 1887 

Gtneral Rule of Constrtiction 

5 (1) Where any Act of the Governor General in Council is not 

^ , expressed to come into operation on a particular 

eSSf-t' day, then It shall come into operation on the day 

General 

(a) * Where any Act of the Governor General in Council is reserved, under 
section 68 of the Government of India Act i9is, for the signification of His 
V Majesty’s pleasure thereon, then, if no later d te is expressed, it shall come 
hnto operation, if assented to by His Majesty, on the day on which that assent 
us duly notified 

‘ (sit Unless the contiary is expiessed, an Act of the Governor General m 
Council or Regulation shall be construed as coming into operation immediately 
Jn the expiration of the day preceding its commencement 

' Notes — A Staiuie takes effea from the first moment of the day on which it >s 
sssed, unless another be expressly named, in which case it comes into operation 
^mediately on the expiration of the previous day Butuhere a part cular day is 
|med for its commencement, but ihe Royal assent is not given till a later day the 
n comes into operation only on the later dvy flur/t v Carvalho (1834) 4 New 
IM 893 , MoxvitU^o 739 740 

16 { Where this Act, or any^Act of the Governor General m Council or 
I Regulation made after the commencement of this 

fleet of repeal Act, repeals any enactment hitherto made or 

reafter to be made, then, unless a different intention appears, the repeal 
|U not — 

- (o) revive anything not in force or exuting at the time at which the 

I repeal takes effect or 

I (^} affect the previous operation of any enactment so repealed or anything 
I duly done or suffered thereunder , or 

(c) affect any right, privilege, obligation, or liability acquired, accrued or 
incurred under any enactment so repealed , or 

(d) affect any penalty, forfeiture, or punishment incurred in respect of 

andr"" ’ ’■ 

(r) affect an 
I any 

I or punishment as aforesaid , 

1 any such investigation legal proceeding, or remedy may be instituted, 
Uinued, or enforced, and any such penalty, forfeiture ot punishment may be 
posed as if the repealing Act or Regulation had not been passed 
Effect of Repeal — Although the elTcct of repealing a Statute is to obliterate 
s completely as if it had never been passed Ih s rule must be taken with the quali 
ition that It does not deprive persons of vested rights acquired by them in actions 
y determined under the repealed liw Lemn v Utfthell, (igia) 81 L. J P C 173 , 
1I3) A C 400 P C , Ccrrtfi V Sou/iamten, (1916} 86L.J K.B 66C A, (1917) t 
B 1359. Where an Act IS repealed, and the repealing enactment is repealed by 
aother which manifests no intention that the first shall continue repealed, the 
ommon law rule wis that tne aepeil of the second Act revived the first , and 
evived It, too, and not merely from the passing of the reviving Act, 2 Inst 

86 , 4 Inst 335 , Case of Bishofs, 12 Rep 7 , Phutfs v Hepa-ood, to B i C 39 , 

* Sub section 2 of section 5 has been substituted by Act 24 of 1917 
+ Compare s 36 (2) of rhe Interpretation Act, 18S9 fjs S. 53 Vict c 63 ) 

As to PoMcr to make rules between the passing and co *nt of an Aa 

which does not come into force at once, see s. 22. vsfra 

{ Compare s 38 of the Interpretation Act, 18S9 (52 i 53 \ 

C. C. H Vol 1—205 
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( 55 ) * “swear,” \7 Uh its grammatical variations and cognate expressions, 
„ shall include affirming and declaring m the case 

of persons by law allowed to affirm or declare 

instead of swearing 

( 55 a) “United Provinces Act*’ shall roetn an Act made by the Lieutenant 
. „ Governor of the Northwestern Provinces and 

“United Provinces Act Oudh (or of the United Provinces of Agra and 

Oudh) in Council under the Indian Council Act, ib6i, or the Indian Councils 
Acts, 11-61 and 1892 . “or the Indian Councils Acts 1861 to l909”+ “or the 
Government of India Act i9it”l “or by the Local Legislature or the Governor 
of the United Provinces under the Government of India Act : § 

(56) “vessel" shall include any ship or boat 

‘Vessel*’ oj other description of vessel used in 

navigation * 

(57) 1 “will” shall include a codicil and 

' Will ' every writing making a voluntary posthumous 

disposition of property 

Will —This definition is incomplete It does not speak of ihe ambulamry 
character of the docutncnt Vi(U Jarman on Wtih pp 27, 2% It should not tafee effect 
until after the death of the icstaiot Cocke v Code, l P & D *43 M^sterman'f 
MaUrly (i820)2HaRg at p 2t% , Robertton v Stmlh (1870) *P * " P ^ 
Some disposmon of property by will is necessary 49 Ind Cas 929“*5 W L T 
204-9 lTw 385 

C58) ^ expressions referring to “writing” shall be construed as including 
... references to nriming, lithography, photography, 

and other mooes of representing or reproducing 

words in a visible form and 

(59)** “year’' shall mean a year reckoned 
according to the British calendar 

Tear— Half n year consists of 18s and a quarter ofayeat of <)\ diyt- Maxwell 
P 604 

4 (i) The definitions m section 3 of the following words and expressions ” 

, Appi,«uon of A" 

definitions to previous enact India, Judge ‘father '‘Government 

merits of India,’ tt High Coutl” * immovable property” 

, , „ “imprisonment' ‘‘Local Government” “Masis 

Itnf,. ... . 

^Vpty also, unless there is anything 
to al] Acts of the Governor General in 
on or after the fourteenth day of January, Regulations made 

(2) The definition in the sard section of — j j 

s.om, .hit .0 say, “ibel" 

;;locil aWhiLly,” • mlstir,” “offence," "paiv "pnbl.e OT.sance, ■^eeistma'" 

“schedule,- ship, "sign,” “subsection," and “n^.t.ng,’ anpl, aUo, Unless hwe 
18 anything lepugnsnt m the subject or eonlCM, to all Acts of the Governoit 


lively 

+ 

? 


See also dehnu.on of - affida.u," and "oath" sub ss (3) and (36) respee- 


K C 
tt 


of 1914 
i of 1917 


■ jnAciX of 186s 
2 and 53 Via c 63 
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General m Council and Regulations made on or after the fourteenth day of 
January, 1887 

General Rule of Conslfticttott 

5 (i) Where any Act of the Governor General in Council is not 

_ _ . . , expressed to come into operation on a particular 

enactment'” ” ° operation on the day 

on which It receives the assent of the Governor 

General 

(3) * Where any Act of the Governor General m Council is reserved, under 
section 68 of the Government of India Act, i9i5, for the signification of His 
ilajesty’s pleasure thereon, (hen, if no later due is expressed, it shall come 
into operation if assented to by His Majesty, on the day on which that assent 
^ duly notified 

\ (jlt Unless the contiaty is expressed an Act of the Governor General in 
•ouncil or Regulation shall be construed as coming into operation immediately 
b the expiration of the day preceding iis commencement 

I Notea — A Staiuie takes effect from the first moment of the day on which it is 
used, unless another be expressly named, m which case u comes into operation 
Imediately on the expiration of the previous day But where a part cular day is 
mcd for ns commencement, but the Royal assent 15 not given till a later day the 
I comes into operation only on the later day Purn v Carvalho (1834) 4 New 
>1 893 , Maxwell 730 740 

\Q } Where this Act, or any Act of the Governor General in Council or 
L , Regulation made after the commencement of this 

nect or repeal Act, repeals any enactment hitherto made or 

teafter to be made, then, unless a different intention appears, the repeal 
U not — 

(o) revive anything not in force or existing at the time at which the 
>■ repeal takes effect or 

affect the previouj operation of any enactment so repealed or anything 
I duly done or suffered thereunder , or 

(c) affect any tight, privilege, obligation, or liability acquired, accrued or 
incurred under any enactment so repealed , or 


w 

w 


nect of 


lect of 
feiture. 


( 

|d any such investigation legal proceeding, or remedy may be instituted, 
Intmued, or enforced, and auy such penalty, forfeiture ot punishment may be 
^posed as if the repealing Act or Regulation had not been passed 
Hiffect of Repeal — Although the effect of repealing a Statute is to obliterate 


common law rule wis that tne aepeal of the second Act revived the first , and 
revived It, loo ab tnilto and not merely from the passing of the reviving Act, 3 lost. 

686 , 4 Inst 335 , 12 Rep 7 PMifisy Ifof>^ood,i<iTb &. C 39, 

♦ Sub section 2 of section 5 has been substituted by Act 24 of 1917 
+ Compare s 36 (2] of the Interpretaiion Aa 18S9 tj’ i S3 Vict c 6j) 

As to Power to make rules between the passing and commencement of an Act 
which does not come into force at once, see s a-* tafra. 

J Compare s 38 of iho Interpretation Act 18S9 (3“ <S. 53 Vict c 63) 

C. C H Vol l~aos 
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/affU V OrhnvJ'''' t •» lUn, t, /> 


, Fuller V Red nan, 29 L. J 


WidUn-hm y I O » at p 3sZ Bj- th 1 rule ceasM ‘o 

"f')! / A'fM‘U-1 ttr^*- lijo, sofara»Ln3landis co^c';Tced Vf_ - 

, r>/l th If -f { t. ,on A-l (52 H S 3 VrL C. 6 J ere .'‘n Act ^ ^ 


If) I irl 1 1 /ff Kr Aft Ji iti'^If rep* ‘I*" !, ll ® !a*[ ic^il d^s not revive the A^^ 


'viv >i)v 1/ 1 ire t'-p'-tlf tiTl»fv vrords Ilf added rotving them- 


I J/orsT/// P- 7" 


14 O C 10 j 20 


A fi/ltun^f ilif repfaje ! Act 1$ fated 9 Ird Cas 337 = >* 

••• • . . _ ~ ^ ^ IntL Cas 00& , 


y/ J> >,2- ’4 Irv! Cn 27 , £4 I* W P - 97 ‘rio. Vonnot revive 

O,., <- l.l r„ ,n (I ri) Itol rep-il “f V ' r Sf. 5= also 3^ f. 
tJi't ilff-j y hirrr 1 un l^r repfvleJ article Act was only 

Cat 551 n,.j mJf dt>fi not apply the enactment 

• • - the addition 0/ conditions, and tne ^ ^ 


by tl - fcor 1, by the addition oJ conditions y T^i 

wbifb iinpoi'-l i>eje wis itself aftcrirards ^*1*'*^ ^ n ata 
1 1C 3 C I' 645 , I^vi V Sanderson, L ^ ^ c l R 1^4 » ^ ^ 

aif/. / T t> . i-. T ... Cas 2o4**5 


Q I' 330 . 


lod- 


See also 45 ^^d 


/!// V ood, L P 
f aa 545 

Claufo (b)— 35 A. 227—17 C W N 605 P C 
ClauHO fo)~It inclu Ics the fitolit of -appeal t6 C W N loij 
Cas 100 

ClttUHO d>— 7 M II C. If C It App g 
OlauHO(o)— IS C 357 16 C 267 

7 * (1) In any Act of the Governor General in Council or Regulation, 
made after the commencement of this Act, it 
revival of repealed onact necessary, for the purpose of reviving 

mtms either wholly or partially any enactment wholly 

or partially repealed enpressly to state that purpose 

<^\ Tins Sitciion applies also to all Acts of the Governor General m 
Council made after the third day of January, 1868, and to all Regulations 
made on or after the fourteenth day of January 1887 

j^otes— Where an Act repealing in whole or in part, a former Act 
19 Itself repealed, the last repeal does not now revive the Act or provisions 
before repealed unless words be aided reviving them 52 & 53 Pif/ e. fit 
- It IS doubtful whether this rul- applies 10 a repeal by implication 


we!lr> 72% 


8, t (0 Where this Act, or any Act of the Governor General in Council 
Constnictson of references to after the commencement 

repeated cnactm - ni rg enacts, with or with* 

. . .V. provision of a formpr 

v"»“LT™so": ■ ■nan,.,„t,u™„t.„'Th= 

r, ;ere„c« .'„.hep,„v„.;„.o re=“„;;;.ed"" 

‘'(2) Where 2iry Act of Parliament repeals and re enacts, mlh and 
mlhont nioaiEcalion, any provision of a former enactment, then references 
many Act of the Governor General in Connoil or ■„ any reeulatton or ms 
»umcn lo the piOMS.on so repealed shall, unless a dtlferent inllntron aDDears 
be construed as references to the provision so ■ re enacted " ♦ appears. 


9 (r) In any Act of the Goternor General in Council or Regulalion 

Commtntemtnt and dctmina commencement of this Act, it 

tionofiime shall be sufficient, for the purpose of excluding 

the first in a sene of days or any other period 


♦ Compate s t of the Interpretation Act, 1889, (cj 5. 53 Vict c 6al 
+ Compare s 38 (1) of the Interpretation Act 1889 ( 52 & ii Vict c 
see a similar provision ms 3 of the Code of Criminal Procedure (a 4 V 0/ 
189S 1 

J The oords wiihin quotations have been added by Act 18 of 1919 
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13 A “In all Acts of the Governor General m council and Regulation, 
- references to the sovereign or to the crown shall. 

References to the sovereign different intention appears, be construed 

as references to the sovereign for the time being ” * * * § 
rovers and pHttcltonaries 

14 (t) Where, by any Act of the Governor General in Council or 

„ , Regulation made after the commencement ot 

powers conferred on the | .ct anv power is conferred t then "unless 
tom [r=',”o .If a d.fee„7.nL«on appears" • that power may 

irom time to time eiterciscd from time to time as occasion 

requires 

(s') Ihig section applies also to all Acts of the Govecnar Generol m Council 
and Regulations made on or after fourteenth day of January, 1887 

16 Where, by any act of the Governor General in Council or Regula- 

. j tion a power to appoint any person to fill any 

o#r“o exerutea^foact.on .a conferred, then, 

unless It is otherwise expressly 1 provided, any 
such appointment if it is made after the commencement of this Act, may be 
made either by name or by virtue of office t 

16 Where by any Act of the Governor General in Council or Regulation, 

« . y ^ Power to make any appointment is conferred, 

poTO'ifsu1??Sdotd,sm^“ “"'«=? “ diilttent inienlion appeals,' the 

^ authority having * tot the lime being” | power 

to make the appointment shall also have power to suspend or dismiss any 
person appointed ‘whether by itself or by any other authority’ H in exercise 
of that power 

Notes— The power of appointment includes ihe power of suspension and 
dismissal 

17 (t) In any Act of the Governor General jn Council or Regulation 
S»b«nM,ono!f«»a,o„„,e5 T?,' f “ramencemenl of Ite Act, it 

shall be sufficient, for the purpose of indicating 
the application of a law to every person or number of persons for the lime 
being executing the functions of an office, to mention the official title of rbe 
officer at present executing the functions, or that of the officer by whom the 
functions are commonly executed 

(a) This section applies also to aU Acts of the Governor General 
in Council made after the third day of January, i 863 , and to all Regulations 
made on or after the fourteenth day of January 1887 
Notea— 43 M 69«49lnd Cas 169 

18 (1) In any Act of the Governor General in Council or Regulation 

made after the commencement of this Act, it 
shall be sufficient, for the purpose of indicating 
the relation of a law to the successots or any functionaries or of corporation, 
haimg perpetual succession, to express its relation to the functionaries or 
corporations 

(a) This section applies also to all Acts of the Governor General in 
Council made after the third day of January 1868, and to all Regulations 
made on or after the fourteenth day of January, 1887 

* The words within quotations have been inserted by Act 18 of 1919 

t Certain words after this repealed by Act 18 of 1919 have been omieted 

j Sec similar provision m s 39 of the Code of Criminal Procedure (Act V of 
189S) 

§ Inserted by Act iS of 19*8 
11 Substituted by Act 18 of 19:8 
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Notes— -Where by a notification published by the Governrnent in the local 
^cial Gazette under and by virtue of the powers vested in it by the Madras 
District Limits Ac», 1 of 1665, the revenue was changed by the transfer of the 
area from one Revenue Division 10 another Held, that on the publication of the 
notiiKation m the Gazette, the Collector of the new Revenue Division acquired 

ituaied in 

‘ f the suits 

. 2 L W 

555 “ 17 M L i 190=28 Ind Cas 269 

19 (0 In any Act of the Governor General in Council, or Regulation 

Official chief! and sahot “I"' lommsncement of this Act, it 

cfinaics be safScieat, for the purpose of expressing 

that a law relative to the chief or superior of an 
ofSce shall apply to the deputies or subordinates lawfully performing the duties 
of that office in the place of their superior, to prescribe the duty of the 
superior. 

(2) This section applies also to all Acts of the Governor General in Coun 
cil made after the third day of January, 1868, and to all Regulations made 
on or after the fourteenth day of January, 1887 

Proststons as ta Ofders, Rules, etc , made under enactmt ts 

20 . • Where, by any Act of the Governor General in Council or Regul 

ation, a power to issue any ‘ notification, "t 

ofdcr., .tc, issued under orter, scheme, rule form or by law, is confer- 
enactmenis *ben expressions used m the " notification"f 

order, scheme, rule, form or bye law, if it is 
made after the commencement of this Act, shall, unless there is anything 
repugnant in the subject or context, have the same respective meanings as in 
the Act or Regulation conferring the power. 

21 , t^Vhere, by any Act of the Governor General in Council or Regul- 
ar-... ations, a power to “ issue notiRcations,’* § 

power to add, » amend, vary '»'»•“; bjtUm, » confentd, then 

or rescind orders, rules or includes a powe” exercisable in the 

byelaws like manner and subject to the like sanction 

and conditions (if any) to add to, amend, vary 
or rescind any ‘ notifications ’ f orders, rules or bye-laws so "issued " 

Notes — spind Cas 153 

22 ^ Where, by any Act of the Governor General in Council or Regul 
MaWcdralraorbyclawav " "Ot to tome inlo forco immcdl- 

and issuing of orders bet- alely on the passing thereof, a power is conferred 
ween passing and commen to make rules or bye laws, or to issue orders 

cement of enactment with respect to the application of the Act or 

Regulation, or with respect to the establishment 
of any Court or office, or appointment of any Judge or officer thereunder, or 
with respect to the person by whom, or the time when, or the place where, or 
the manner in which, or the fees for which, anything is to be done under the 
Act or Regulation then that power may be exercised at any time after the 
passing of the Act or Regulation ; but rules, bye-hws, or orders so made or 
issued shall not take effect till the commencement of the Act or Regulation. 

•Compare s 31 of the lnier{wclation Act, 1889 (52 A 53 Viet e 63) and s 10 
of the Madras General Clauses Act (Mad Act 1 of 1891} 

+ Inserted by Act 1 of 1903 

i Compare s 32 (3) of the Interpretation Act. 18S9 ($2 A 33, Vict. t 63 ) 

§ These words were substituted by Act I of 1903 

I) Inserted by Act I of 1903 

7 Compare s 37 of the Interpretation Aa, 18S9 (52 A $ 
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Notes —Where the statute confernng the power to make bye laws enact that 
any such laws consistent with the provisions of the statue, and not repugnant to 
any other law m force, shall have the force of law when confirmed by the executive 
u IS doubtful whether a Court would not be precluded from questioning the reason* 
ableness of such byelaws or whether they are vrrer, unless it be some very 

extreme case Maxwell p $27 citing b>tatter/ v Naylor, 13 App Cas 446 , Institute 
of Patents Agents V Lockwood C 347, Devonport Corp v Teior, (l 9 ° 2 ) 
71 L J Ch 754 , C V Dorm, (1912)81 L J Ch 225 

23 Where, by any Act of the Governor General in Council or Regul 
^ , , , ation, a power to make rules or bye laws is 

Provisions applicable to expressed to be given subject to the condition 
of the rate or 4= bLng mado after pre 
^ ^ vious publication, then the following provisions 

shall apply namely — 

(0 the authority having power to make the rules or bye laws shall, 
before making them, publish a oraft of the proposed rules or bye- 
laws for the information of persons likely to be affected thereby , 

(a) the publication shall be made in such manner as that authority 
deems to be sufficient, or if the condition with respect to previous 
publication so requires, in such manner as the Governor General 
in Council or the Local Government prescribes , 

(3) there shall be published with the draft a notice specifying a date on 

or after which the draft will bs taken into conJideration , 

(4) the authority having power to make the rules ot bye laws and where 

the rules ot bye laws are to be made with the sanction, approval, 
or concurrence of another authority, that authority also, shall 
consider any objection or suggestion which may be received by 
the authority having power to make the rules or bye laws from 
any person with respect to the draft before ihe date so specified , 
Cs) the publication in the Gazette of a rule or bye law purporting to 
have been made m exercise of a power to make rules or bye laws 
after previous publication shall be conclusive proof that the rule 
ot bye laNv has been duly made 

24 * Where any Act of the Governor General, in Council or Regulation 

ConfMfon of "oppomtment co“menoemont of Ihl, Aot, rapcaled 

notification’ orders etc, le enacted with or without modification, 

issued under enactments re otherwise expressly provided, 

pealed and re enacted appointment, nolification”t order, scheme, 

rule, form, or bye law, “made ot’'t issued under 
the repealed Act or Regulation, shall, so far as it is not inconsistent with the 
provisions te enacted, continue in force and be deemed to have been “made 
or 't issued under the provisions so re enacted, unless and until it is superse- 
ded by any “appointment, notification’ t order, scheme, rule, form or bye-law 
“made ot’'t issued under the provisions so re enacted , “and when any Act 
of the Governor General in Council or Regulation, which by a notification 
under section 5 or sA of the Scheduled Districts Act, 1874J or any law has 
been extended to any local area, has, by a subsequent notification, been with 
drawn from and re extended to such area or any part thereof, the provisions 
of such Act or Regulation shall be deemed to have been repealed and 
re enacted in such area or part within the meaning of this section “§ 

Notes— \Vhere a uotificaiion was made under s 3 of the Provincial Insolvency 
Act investing certain officers with powers ihe same remains in force without fresh 

• Comptres t8 of the Madras General Clauses Act (Mad ) Act I of 1891) 

+ Inserted by Act I of 1903 

j AcrXVn of 1874 

8 Added by Act XVII of 1914 
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rPificaii-iT udUt Oc An V ot 19J0 \s s 3 I»as been re rn\cttd wor Hor word m 
Ibtncw Act sill Ca% bsv-»g»5 Cx> 33S Where th- <.o>ernnicnt m iSSj 
issue i 1 rot I can n cicm]ii nj, i>,ncu5 ursi Iciscs from rc^ sinnon in I <liJ not 
mo-’if) or cancel ihc no h ati ' if cr ilc|i*nn> 
held thu the ro ficMim th st«H in fo'ce m Mcw 

an unretisierc 1 a^iiculmrsl lease was ailmissble • 

Ind Cas C77 

Mtscellarteaus 

25 Sections 63* to 70 of the Indian Tcnal Code and the provisions of the 
Co le of Criminal Procedure ♦ for the lime 

Kcco\cr> of fines being m force vn relation to the issue and the 

execution of warrants, for the levy of fines shall apply to all fines imposed 
under any Act, Regulation, rule or bye law unless the Act, Regulation, rule 
or bye law contains an express provision to the contrary 

26 Where an aci or omission constitutes an ofTence under two or more 

D._ . _ enaciments, then the offender shall be liable to 

prosecuted and punished under either or 
ctments those enaciments, but shall not be liable 

to be punished twice for the same offence t 

Notes — Where either of the two offences under the two dilTtrcnt Acts are con 
stituied by the same Acts, the offender can not be punished for both 19:3 t ah 342 
76 Ind Cas 6S9=«ss Cr L J 225 see also loS L K 16’ 4elnl Cas fo8 
Separate sentences can be passedfor sale and possession o( op u n 44 In 1 Las 974- 
3 Pat LT 433 , 1 P L J 373“3^ lud Cas 43^ 

27 t Where any Act of the Governor General in Council or Regulation 

commenceinenl of this Act, 
I« a ing of service by post arborises or requires any document to be 
served by post, whether the expression ‘serve’ or either of the expressions 
“give” * send,’ or any other expression is used, then, unlesi a dilTerent 
mientton appears, the service shall be deemed to be elTected by properly 
addtesitng, prepaying and posting by registered post, a letter containing the 
dotura nts, and unless the contrary is proved, to have been effected at the 
time at which the letter would be delivered m the ordinary course ot post 

Notes —The word ‘give m connection witbnotices m s 41 (a) C J> Tcnanc 
Act, is equivalent to ‘serve IPtna v Paru^ram JsN L R 43=332 ]nd Cas 95J 

28 § (i) In any Act of the Governor General m Council or Regulation 

^ . and in any rule, bye law, instrument or docMm»„.’ 

Citation of euactments made under, or with reference to, any such 4"* 

ot Regulation, any enactment may be cited by reference to the title or short hr) 

(if any) conferred thereon or by reference to the number and year thereof at 
any provision m an enactment may be cued by reference to the section^”^ 
sub-section of the enactment in which the provision is contained ” 

(*) In this Act and in any Act of the Governor General m Counr 1 
regulation made after the commencement of this Act a description or cit 
of a portion of another enactment shall, unless a diEFereni intention 
be construed as including the word, section or other parts mentioned or 
to as forming the beginning and as forming the end of the portion 
in the description or citation 

* See row s 386 of the Code of Criminal Procedure Act (V) of jgpJ ' 

' ■ . 63) 
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29 " The proimons of this Act lespectmg the consttuction of Acts, 
Regulations, rules, or bye-laws made alter 
Saving for previous enact commencement of this Act shall not 

ments rules and bye laws construction of any Act, Regulation, 

mle. oi bse-hw made hetoie the commencement of this Act, 
although the Act. Regulation, title, ot by law is contimied or amended by 
an Act, Kegulalion, rule, ot bye-lait made after the commencement ot this 
Act ^ 

so t In this Act, the eapression “Act of the Governor General in Council, ’ 
wherevei it occurs, except in section s, and 
Appbcauonof Act m Oidi “Acl’* in clauses ( 9 ), (12), (sSl.US), 

nances ^ secUOD 3 and in section 35 shall be 

deemed to include an ordinance made and promulpled by the Governor 
General under section ay ot the Indian Councils Act l 86 lt or section 72 
of the Government of Indian Act, 1915 ” § 

30 A 1 In this Act the expression “Act ot the Governor General in 
Council” wherever it occurs ‘ includes an Act 
Apphcaiion o[ to [ ing.jn legislature and, except in section 

^ Govemo, ^ Qo,ernor General under 

section 67 B of the Government of India Act 
<11 In any enactment made by any amhonty in British India before 
^ — -r f the date on which section 3 of the Government 

oHodta Ad. i 9 r 9 , comes into operation, and 
Province tn any rule, order, notification, scheme, bye law 

or other docutnent made under or with refer 
ence to, any such enactment, any reference by whatever form of words, to 
an amhonty authoni-d by law, at the time the enactment was made, to 
aammister executive Government in any part of Btmsh India shall, where a 
authoTity has been constituted by the Government of 
y ^ construed for all purposes, afier the above mentioned 

^ date, as a refetence to such new auibortty ” i«cnuonea 

THESHCEDOLE. 

[ Repealed by Act I oj i P03 ] 

THE GOVERNMENT SAVINGS BANKS ACT 

ACT V OF 1873 

Recived the assent op the go,-, Coir-CIL ON THE 28 th January. 1813. 
Aft Act to amend the Government 5 oxjn^j Bank 
Whereas it is expedient to amend the law relating to the payment of 
Prcamhle d®pos'H in Government Savings BanLs it is 

bereoy enacted as follows ~ . « is 

Prthnunory 

Short rule ' 1 Thi! 2« may be called ihe Govern- 

roem Savings Banks Act, 1873 

Local eatenu It extends to the whole of B ritish India 

Compare s 40 of ihe Intcrpreiaiion x\ci, *889 ( 5 = A 53 Viet, c 63) 
t Added b\ Act XVII ofl 9 M 
♦ 24 A 25 Vici c 97 . . jj j . , 

8 The words viithin quo auons have been added by Act 24 of 1917 
IS Sccnoft 30 A has beta added by Act X! of 1923 
\ Snbslnuiedbj Act iSof 19*5 
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, Repealed hy tke Rep'altng Act, 1874 {XVI 

[ComfienceHtent] 0/1874) 

2 {Repeal oj Act XXXVI of l8:>5\-^ReptaUi by (he Repealing Act, 
{Xllcf 1873 ) 

3 In this Act, “deposUoi'’ means a person by whom, or on whose behalf, 

money has been heretofore or shall be hereafter, 
Interpretation clause deposited m a Government Savings Bank ; and 

"deposit” means money so deposited , 

“Secretary" means in the case of a Post Office Savings Bank the Post- 
master General appointed for the area in which the Savings Bank is situate’* * 

‘‘Mmor’’ means a peroon who IS not deemed to attain his majority under 
the Indian Majority Act " 1876 


Deposits belonging to the Estates of deceased person 


\" 4 i. If a depositor dies and probate of hi3 will Or letters of administra 
r, . j .u -.f j “on of his estate or certificate granted under 

Payt..=Dtoad,alh of depos,- Succession Cetlificste Act, ,8f9, is not 
' Within three months of the death of the deposi 

tor produced to the Secretary of the Government bavings Bank m which the 
deposit IS then — 


(o) U the deposit does not exceed three thousand rupees, the Secretary 
may pay the same to an; person appearing to him to be entitled to receive in 
Ot to administer the estate of the deceased, or 


(6) U the deposit does not exceed one hundred rupees any officer employ 
ed tn the management of a Government Savings Bank, who 1$ empowered in 
this behalf by a general or special order of the Governor General m Council, 
may subject to any general or special orders of the Secretary in this behalf, 
pay the deposit to any person appearing to btm to be entitled to receive it 
or to administer the estate 


5 Such piymenl shall be a full discharge 
Payment to lie a discharge from all further liability in respect of the 
money so paid ; 

But nothing herein contained precludes any executor or administrator 
Sav.ngofriglnoroKculor teptesentaUvs. of the deceased from 

recovering from the person receiving the same 
the amount remaining in his fiaiir^ after deducting the amount of afl debts 
or other demand lawfully paid or discharged by him in due course of 
administration 


And any creditor ot claimant against the estate of the deceased may 
Saving of right ofcredilor 

under this Act t or Act No XXViofidjj, to 
any person, and remaining in tii> hands unadministered, in the same manner 
and to the same extent as if the latter had obtained letters of admiuisiratio'a 
of ibe estate of the deceased 

6 The Secretary of any such Bank (or any officer empowered under 
, j . Section 4) I may take such security as he thinlr. 

Security for due adminisira- necessary from any person to whom he pays an» 
money under section 4 for the due^a inistra^ 


► Sustituted by Act 13 of 1916 + Certain words OTjitted by 

J Inserted by Act XVJ of 1923. 
c. C H Vol I— ac6 
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tion of the money so paid, and he may assign the said security to ^oy person 
interested m such administration 

7 For the purpose of asc rtai mg the right of the person claiiW’^S *0 ® 

, . e titled as aforcsiid the Secretary of any aw 

Power to administer oaih ^ Officer emi owered under Section 

4)* may take evidence on oath or afhnation according to the law for t e 
time being relating 10 oaths and a^irmati n 

Any per on who up^n such o th or afUrmaton makes any statement which 
„ , ^ , IS false and which he ei her knows or believes to 

Penalty for false statements be Wsc or does not believe to be true shall be 
deemed guilty of an offence under section i9j of the Indian Penal Code 

8 When the amount of the deposit belong! ig to the estate of a deceased 

„ , , j . depositor ‘toes not exceed three thousand 

Deposit when excluded m ^ ^ ^ amount shall be excluded m com 

comp„„ng co«rt fees ™P chargeable, nnder the Court Fees 

Act, 1870 on the probate, or letters of administration or certificate (if any), 
granted in respect of his properly 

Provided that the person claiming such probate or letters or certidcate shall 
exhibit to the Court authorized to gtjnt the same a certificate of the amount 
of the deposit in any Government havings Bank belonging to the estate of the 
deceased. Such certificate shall be signed by the becretary of such Bank, and 
the Court shall receive it as evidence of the said amount 

9, Nothing herein before contained applies to money belonging to the 
Ar, rn, iAanniu .« cstatB of apy Eufopcan Officer, non comraissioned 

belougins to Sates of Lro’ >>“ M=jest, = 

pean soldiers or deserters m India ot of any European who, at the time 
of bis death, was a deserter from the said 
service 

Dtposili belonging to Minors 

10 Any deposit made by, or on behalf of any minor may be paid to 
Payment of deposits to minor P®r5ow®'ly if he made the deposit, or to his 

or guardian guardian for his use if the deposit was made by 

. any person other than the minor, together with 

the interest accrued thereon 

The tficeipt of any minor or guardian for money paid to him under this 
section shall be a sufficient discharge therefor 

11 All payments of deposits heretofore made to minors or their guar 

Legahzalion of like pay any Secretary of a Government Savings 

ments hereiofore made Dank shall be deemed to have been made in 

accordance with law. 

Deposits belonging to Lunatics 

^ hpinnrr ^2 If any depositor becomes insane or 

^ ^ otherwise incapable of managing his affairs, 

and if such insanity or incapacity is proved to the satisfaction of the 
Secretary of the Bank in which his deposit may be, 

such Secretary may, from time to time, make paymenis out of the deposit 
to any proper person, 

and the receipt of sJch person for money paid under this section, shall 
be a sufficient discharge thereof. _______ 


I Inserted by Act XVI of iptj 


t Substituted hy Act XVII of I9I7 
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where a committee or manag^'r of the depositor’s estate has been duly 
appointed nothing in this section authorizes payments to any person other 
than such committee or manager. 


Deposits made by Married Women, 

13 Any deposit made by or on behilf of a married woman, or by or on 

Pavm^int nf . behalf of a woman who afterwards marries, 

rayment 01 marned women s , . , ^ . .u 1 j ’ 

deposit o® paid to her, whether or not the Indun 

Succession A..t 1865, section 4 applies to her 
marriage ; and her receipt for money paid to her under this section shill be a 
sufficient discharge therefor. 

Jtules 

14 . All certificates under section 8, and all payments under sectiocJ ro, 
Rule leeulaung ceri.fieates seclion 12 or secHon ,i, shall be respectiuely 
under section 8, and payments gfaofed and made by the secretar> of the Bank, 
under section lo, 12 or 13 subject to such rules consistent with this Act 
as the Governor General m Council may, from 

time to time prescribe 


THE GOVERNMENT SEAL ACT 
ACT III OF 1862. 

Received G G s assent on the 28th rEBRUAav, 1862 


An Act to amend the Laxa relating to the ute of a Goxernmeut Seal 
Whereas U is expedient to adopt the law relating to the u«e of a Govern 
* Pr«-.mw- mem Seal to the present form of the Govern 

ment of India , It is enacted as follows 
Whenever It is required by any Regulation of a Local Government, or 
«s-,i ♦« «r by any Act of the Governor General of India 

Seal of the ^East IndiJ Council, that the seal of the East India 
Company Company shall be affixed on behalf or by the 

authority of the Government to any instrument 
or document, it shall be lawful, if the seal is to be affixed on behalf or by 
the authority of a Local Government, to affix in lieu of the seal of the East 
India Company a seal bearing the d sig <ation of such Local Government, 
or, if the seal is to be affixed on behalf for by the authority of the Government 
of India, a seal bearing the inscription ’'Government of India", and such 
instrument or document so sealed shall to all intents and purposes be as valid 
and effectual as if the seal so used had been that of East India Company. 


THE GUARDIANS AND WARDS ACT, 1890, 
ACT NO VIII. OF 1890. 

Received The G Gs assent on the aisr march, i89o 


An Act to consolidate and amend the Lav relating to Guardian and Ward 
Whereas it is expedient to consolidate, and amend the law relating to 
guardian and ward ; It is hereby enacted as follows 

Consolidate and amend the law —The previous Acts which were in force 
were Act X L of 1858 (Bengal Minors Act) and Act X\ of 1864 (Bombay Minors 
Act) The only difTerence between Act XL of 1858 and this Act the forcer 

IS imperaiive whilst Act VllI of iggois permusive Under the 
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was entitled to institute or defend an> suit connected wiih the estate of a minor 
he had obtained a certificate or unless the estate was of small \ alue Under the pre 
Act, the Court has the power of appoiniing a next friend or guardian for any sutt to 

r^,r,r,r hi.f ,e nnt nprr-«eiru th-ir n^fc-in cn nOnninled shOUld DO 


__ - ..oweroiappoiniingancxtirienaurguardnnforany^-^-- 

against a minor, but It IS not necessary that the pe'san so appointed should D 
guardian under the Act 19 C 301 A person appointed a guardian by a 
not take out probate, in order to obtain a ceriifi ate of guardianship under the t 
^ 1 j , > if a minor co-parcener. 

. a father to msMtutea 

Guardians and Warns 
under the Act 3 


L R 953 


irisdiction of the Court 
t^f^r par/es 4 Bom. 


Title, esient, 
mencement 


PREUMWARY. 

I (i) This Act may be called the Guardians 
and Wards Act, i 89 o 


(a) It extends to the whole of British India, inclusive of* British Baluch- 


istan , and ^ , , , - 

(3) It shall come into force o 1 the first day of Jul> , t89o 


aijotea— An hes \<s ahe High 0>«Mi (tom v\<xpa.<(< order nude by the 

Azetii to the Governor in Council at Viragapatam appointing a guardian to the person 
e ^ -I n V, ending that there was no notification under s S 
• operanon of ihe Guardians and Wards Act to 

(iend>tot>’e whole of Briiish India 18 M SS 7 
• L J 351-3 M L T ^64) 

2 (1) On and from that day the enactments mentioned in the schedule 

shall be repealed to the extent specified m the^ 
thud column thereof 

(a) Gut all proceedings bad, certificates granted, allowances assigned, 
obligatious imposed, and applications, appointments orders and rules made 
under any of those enaciment>, shall so far as may be, be deemed to have 
been respecinel) had, granted, tsngned, imposed and made under this 
Act , and 


( 3 ) Any enactment or document referring to any of those enactments shall, 
so far as may be, be construed to refer to this Act, or to the corresponding 
portion thereof 


3 This Actf shall be read subject to every enactment heretofore or 


Saving of lurisiliciion of hereafter passed relating to any Court of Wards 
Courts of Wards and Charter ^ Governor General m Council 


ed High Courts 


or by 


Governor or Lieutenant Governor in Council ; 
and nothing in this Act shall be construed to 
affect, or m an) way derogate from the jjrtsJiction or authority of any Court of 
Wards, or to take awa> any power pos>£s>ed fay any High Court established 
under the Statute 24 and ?s kictona, chapter 104 {Art Act for estahUshxrtg 
High Coxirti of Judi alum m India) 


■ f 

N W P Hi4,h Court in rc!-‘ren''e to the same nvm*r c L J 81 ^2 K 
W P 79 , see also 31 B I 37 , This pawer cm be cxercisei only by chartered 
High Courts 59 Ind Cas 562“*3 Bur L T 86 

• Here the words ‘ UPfitr Burnt ana' have b^en omiue I as being repealed by 
Act Mil of 1895 
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4 In this Act, unless there is something 
Definitions repugnant m the subject or context, — 

(i) "minor * means a person who, under the provisions of the Indian 
Majority Act, 1875, is to be deemed not to have attained his majority , 

(*) "guardian" means a person having the care of the person of a minor 
or of his property ; or of both his person and property , 

(3I ‘ ward” means a minor for whose person or properly, or both there 
is a guardian , 

(4) "District Court" has the meaning assigned to that expression in the 
Code of Civil Procedure, and includes a High Court in the exercise of its 
ordinary original civil jurisdiction ; 

"(S) ‘the Court means' — 

(tr) the District Court having lunsdiciion to entertain an application under 
this Act for an order appointing or declaring a person to be a guardian , or 

(6) Where a guardian has been appointed or declared in pursuance of 
any such application — 

(i) the Court which, or the Court of the officer who, appointed or declared 
the guardian or is under this Act deemed to have appointed or declared the 


. . * * Vhe petsOD ot ward the Dwttitt CoMSt 

. , ■ • • ■ ^ where the ward for the time being ordinarily 

resides ; or . , * 

(cj In respect of any proceeding tranferred under section 4A, the Court 
of the officer to whom such proceeding has been transferred ’* 

(C) ‘ Collector ' means the chief officer m charge of the revenue administra- 
tion of a district, and includes any officer whom the Local Govemmenti by 
notification in the official Gazette, may, by name, or m virtue of his office, 
appoint to be a Collector in any local area, or, with respect to any class 
of persons, for all or any of the purposes of this Act 

(7) "European British subject” means an European British subject as 

defined in the Code of Ciinunal Procedure, and includes any Christian 

or European descent , and 

(8) “ptesertbed" means prescribed by rules made by the High Court 
under this Act 

Notes— A de facto guardian is a guardian 51 Ind Cas 23$, 48 Ind Cas 
60=21 O C 194 

District Court — Vide 26 Ind Cas 709=10 N L R 161 , $9 Ind Cas 562= la 
Bur L T. 86 J a 

European British subjects — Vide iBLROCio.BBLR 372 


Guardian — A guardian is a guardian S- Ind Cas S41 , 73 p R. 

“ 4 A (1) The High Court may, by general or special order, empower any 

D . i- , officer exercising original civil mrisdiction 

and to transfer proceedings 10 Judge of any District Court to empower 
such officers any such officer subordinate to him, to dispose 

of any proceeding, under this Act Itansreired to 
such officer under the provisions of this s^tion 

(a) The Judge of a District Court may, by order in writing, transfer at an 
stage any proceeding under this Act pending m his Court for disposal tc^ 3 
officer subordinate to him empowered under sub section { i). 

(3) I he Judge of a District Court may. at any stage transfer to h,« 

Court or to any officer subordinate to him empowered under sub-section / I 
proceeding under this Act pending m the Court of any other such officer' * 


' Substituted by Act IV of 1926 


t of any othe r such officer 

TiirTcow ~-r 
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(4) When any proceedings ate transferred under this section in ai^ mso 
in which a guardian has been appointed or declared, the Judge of the Dismw 
Court maj, by order in writing, declare that the Court of the Judge or oftcer 
to whom they are transferred shall, for all or any of the purposes of this Aci, 
be deemed to be the Court which appointed or declared the guardian 

Notes— MnoideiioUghienihewotkofthe District Judges, the Civil Justjce 
Commiitee has recommended that provisions should be inserted by whicn tne 
High Court may auihorise, hy general or special order, any subordinaie Judge to 

lake cognizance of or any District Judge, to transfer to a Subordin^e Judge under 

his control any proceedings.undet ihe Guardians and Wards Act The "''I gi* 
effect to the p oposals of the committee Under it the District Judge will have 
power to transfer all the proceedings relating to particular estate to be disposed m 
by a Judge of a Court subordinate to him who has been specially empowered and 
also the proceedings in regard to any particular maitcf connected with an estate ■“ 
Statement of Objects and Reasons 

CHAPTER II 

Appointment and Dsclaration op Guardians 
5 ( 1 ) Where a minor is a European British subject, a guardian or 

guardians of his person or property, or both, 

Power of parents to appointed, by will or other instrument 

^ to utc .ftel m lbs death ot the person 

^ appointing,— 

(«1 by the father of the minor, or 

(i) it the father is dead or incapable of acting by the mother 
(a) Where guardians have been appointed under suthsection (1) by both 
patents, they shall act jointly 

Notes— This section follows Act X”! ^ - ertam 

circmnstances the tight of moibet to York 

Civ I Code The section goes beyonr . » Aer 

XXXIX of 1915) and v 1*11 law uut under the 

nr, ® >S not no«’ wholly ineffeclual and ts Utely 

rnnn.nVmA, “ it mav interfere with 

an appointment by the father • —Statement of Obi^ts and Reasons 

Snduct of hfs children control over the person education, and 

,h= s,c,,d ,,gh< or. r«h„ 

guardian by will Vide s doofthe Succession Act appwmc a 

.u (1897) I Ch 786 it was held that 

r^® *“ override entirelv the romrnnn law rights of the 

” ' , ’ ■ Bship of Infants 

’ will appoint any 

Cl a .o uooci CCIU.II oooiiistanccs evo mppoml . BUirdiio or ol 

his child during minoniy if he IS not married at that time Atherly Tones Zaw of 
Children, pp 93-97 Before the passing of the Act, a mother even if a w,dow 
could not esercise such powers Ctparte EdwarlS, 3 Atk «i7 . Blake v RUle 
Aoib yil, .Eyni CmriUuofSi^l.bin.tV A minor molher catiMt 

appoint a guardian of her children by w II 

megltimato Children -A father bo, no legjl po»er to nppomt a teetamenfary 
guardian of his illegitimate childrep Sleeman v U'tlson, 13 Eq 35 j?, 1/1,1 

S3 t T 711 . I- T aSS As to the nsht. of the mother of aS lilegmmate’ 
children, \^de Rec, v Nash, to Q B D 454 

Du>nards\ TfeTluch (1891J, t Q D 194 (1891) A C 388 54 L. T 286 
Attestation by g^uardian —An lostnimem appointing a testamentary guardian 
IS aalid though attested by the guardian In bonts pamell a P &. D 379 


* Substituted by Act IV of 1926 
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^ •^to^^NoDfccise worrts irc nece»Mr> \e> appoim 

HowRuardiSDBaresppolnte^— chilUcn Ate to b* 

' person, or thit 5 ' »* <0 bivc 

or Oai he is to laVe circ to sec 
X //aisft, Moilcj, »&;. yr/Vr 
■ . j D P C 302 , sec also ai C \V 

■ a es Sen ’S9 

e' I„a.= cc3=ofam.norrto^.-«an 

Saving of power to appoint * - ' anj power to appoint a 

1 • ‘ raon or prop.rty, or both, 


Notea-Acc_ard.as H.nda .a» a la.har n» 

A flindu mother has 


writing 
children 7 
no amhont' 

»8 M 1 


401 


on of her w H 31 M 
• arceners of MttaVshan 

, . in''»int a testamentary 

- - “ - ■ ■ s 4t M 461-31 

,, I ! . • il guardian himself 

• minor’s person 66 

. , Under Hindu law 

• and tny provision 
. his nephew is not 

- / \ji *•'* » t. IV lyu 

, , _ , 7. Where the Court is satisfied that it w 

Power of toe Court to maice for the welfare of a minor that an order should 
order as to guardianship ^ nude— 

(a) appointing a guardian of bo person or property, or both or 

(b) declaring a person to be such a guardian, 
the Court may make an order accordingly 

(a) An order under this section shall imply the removal of any guardian 
who has not been appointed by will or other instrument, or appointed or 
declared by the Court 

f \ —V' -••J *' ~ 11 nther instrument or 

■ • ction appointing or 

be made until the 

■ have ceased under 

lue pruvisions ui iiio Act 


Wolfard o? the Minor — In considering whelher an order should be made 
appoimiDg a gaar^isa ioe a minor the welfar< of the minor is the paramount con 
^ led that u is for ihe welfare of the minor 

of appointment should be made If 
le made 11 Ind Cas 478-331 P L. 
j ^ .yv.* ,• tv 1911 see also, 43 t 9 S 1 . >8C W N 160, 16 Ind Cas 
^00 t Johnitone s BtatUe^\oC\ & F 43 39 A 310 , 84 p R 1894 From the 

earliest time the State is considered to be the guardian of the infants and this 
principle IS given effect 10 by the earliest regulations When the stale assumes this 
duty It IS bound to bring up the boy in the same manner as his natural father or 
guardian would have done that is, m tbe tradition of the family to wh ch after 
becoming a major he has to reveit. 5 Pat L T 415=2 Pal L R 200=81 Ind Cas 
1045-1924 Pat 755 The keynote of the Act lies m the introductory words of 
this section , the proceedings are to be taken for the benefit of the minor md 
' • de for an ulterior purpose, such 

701=15 C W N 457 , 67 Ind 
■ • ■ • Ind Cas 418—18 A U J 71 , 


Clauses (a) a&d (b)— This section makes a distinction between appointing a 
guardian and declanng a person to be one A <0 when, for 
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he has been appointed under some independent instrument such as a will 
declaration the Court merely gives effect 10 the appointment ii Bom L K 384=“ 

2 Ind Cas 484 

Appointing a guardian —The Act does not authorise the appointment as 
guardi^j of a peraon not chiming by his own application nor proposed in accordance 
with the terms of ihe Act 135 P R 1893 Where a minor is a member of a joint 
Hindu family and the property IS joint and undivided, ArW, that u was competent 
to a Court to appoint any person guardijm of the minor’s interest in that property 
46 P R 1909=39? L R 1909=* 56 P W R 1909=1 Ind Cas 745 lo appomiing 
a guardian ihe Court must consider whether such appointment is necessary A I 
R I9'’6 Lah 393 , see also 40 M 671 = 34 Ind Cas 766=536 M L J 504 , 16 C 
W N 444, 19 Ind Cas 783 ,28 Ind Cas 5®7 » 54 lod Cas 418=18 A L J 71 , 
26 Ind Cas 524 , 68 Ind Cas 474 

Declaration of guardian —This section is inapplicable to non cupative 
wills The heir of a minor may be appoimed as the guardian of the 
minor’s properly ihough not of his person as such heir is interested in the 
proper management of the minor s property to which he hopes to succeed 54 P R 
1898 A person, who is to succeed to the property of a minor on his death has an 
inieresj adverse to the minor , and if be is not a blood relation of ihe minor, be 
,$ pnt • ugh appointed by the latter’s 

dec ■ and properly ol the minor , 

bu ■ to us provisions as regards 

the 

der appointing a guardian —So far as the infant is concerned he is put 
posiuoa of a ward as soon as the Court 
set out in cIs (o) and (j) , and the provisc 
tty IS merely an additional precaution to prot 
enect of the order reriuiftng security 15 to suspe 
e gives secur ty But as soon as an order 1$ made under this section the infant 
becomes a minor and remains a ward irrespective of any act of the guardian until 
ntiains the age ol it years 4C L J nj , see also 9 M L i aa . 8 C 067 
gra 338 , isC 40 14C 5S,I7C 347 (P C> A guardian can be appointed in 
eci of trust property m the hands of * minor 39 A 288 , eert/ra 42 Ind Cas 
3 , 40 M 672 , I Pat 432 

Joint Hindu family —Under the Act it is not competent to Court to appoint 
a guardian of the property of a minor who is a member of a Joint Hindu larailv 
17 A 533-A NV N i 89 j 119 20 A 400-A W N 1898, 94 AWN 1896 
3®' ^ ^ ^ 407 (4«6) P C 43 P R 1909=1 Ind Cas 745 , 3 B 

3" M *39. 21 Ind Cas 848, 40 Ind Cas 145 ,43 
Ind Cas E6j .4Slid Cas go, 4G ind Cas 815, 19 C 301 Th s rule applies 
to the case of a minor bclonfaing lo an /fV«r sanfAana fimi , where the onlv 
right ofthein in. . , 4 M L T 4$2i 

32 M 139'’**’ ' • he coparceners 

arc minors and number 30 B 

152 = 7 Bonv L ■ J « j3 A 150=18 Ind 

Cas 25* '7 wiic *»• the group arrives at ihe age of majority 

the guartlimship of the ^rson so ap^mt^ by Court must cease »o Bom U R^ 
279-3:8259, STI”' o 7» Ilii.h Court under its general jurisdiction 

haspo'crto appoint a guardian of the property of a minor who is rnetnbecofn 
joint Hindu fami'y 3 Bom LR a” — ” - . . 

• t ' 

/ I “* ' ‘ ■T-'. L J I » *04 , 1 ; A iij , 30 A 

^ Ind Cos 8tt7 

When minor not entitled to immediate possession— There is nothing 
• ' ag a guardian of a minor in respect of 

, an executor under a will and to the 

• not entitled 70 Ind Cas 360 , see 
-1 nd Cas 861, Sahibutpi In re 44 L J 

Subjection (2)— 'Mien a guardian is appointed under this Act, persons other 
than such guardian «« not bind the estate of the minor Under this sub section 
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he has been appointed under some independent instrument such as a will By the 
declaration the Court merely gives effect to the appointment ii Bom L R 384 = 
2 Ind Cas 484 

’ pointment as 

accordance 
r of a joint 
s competent 

■ lat property 

i 1 appointing 

ssary A I 

R 1926 Lah 393 , see also 40 hr 672=* 3« Ind Cas 766=»36 M L J 504, 16 C 
W N 444 , 19 Ind Cas 783 , 28 Ind Cas 507 , 54 Ind Cas 418=® 18 A L J 71 , 
26 Ind Cas 524 , 63 Ind Cas 474 

Declaration of guardian —This section is inapplicable to non cupative 
Wills The heir of a minor may be appointed as the guardian of the 
minor’s property though not of his person as such heir is interested in the 
proper management of the minor’s property to which he hopes to succeed 54 P R 
logo A person, who is to succeed to the property of a minor on his death has an 
interesj^ adverse to the minor , and if he is not a blood relation of the minor, he 

Jgh appointed by the latter’s 
and property of the minor , 
tons provisions as regards 

, .y”! .'0 a'di “SLl VrecSutl' 

e sacimy' ° B« e“«d.rn n'l 

becomes a minor and remains a iiarri irre»pe«iv?of am'^aL ‘of .n!'""" i’"' 

'.”338 '.7c V'.aTsstlSc j,"(p cTAToarVa'n’- ' A’” <= ?6 "1 

, 4oM“i;2'’;'’r?aV"43f 

1 guardian of the Jfo^e^rJ of^^ minor* who "s' a°mcmb”? of to Court to appoint 

17 A 533-A wViii, ti9 IVa LLi W N 

30 , I6s P L R igo6 , 2 A 407 U16) P? « p \ ^ 1896 

431 . 8 B 392 . 30 U isl 3^ Ind ‘ 74S . 3 P 

Ind Cas 863 ,4S Ind Cas 90, 46 lnd CaJ ,n *45 ,43 

to the case of a minor belonLtog^ 10 an Ahvai^r^Hn ^ r°’ This rule applies 
I, »K 10 an Afij/ai santhana family, ivhere the only 

I ■ ' • M L T 452i 

CO parceners 

15. = ; xjoin. la K CO) , sec lumber 30 B 

Cas 351 lint nhon subsequeiiny one 01 ilie .roup atiivts ai iWt^ 
the guardianship of the person so appomted^^bv Conr, majority 

379“32 B 259, 57lnl Cas 678 The Hub Cm, , must cease lo Bom L R 

3’'^mrH:srra^^s;'";So-'rrrv^OT 

- Ind Cas 887 ’ • '7 A 529 , 20 A 

When minor not entitled to immediate possession v 

in the Act to preaent a Court from appointing a cuardian of '* nothing 

ihan s“’5f°^‘«d,in an nol bm'd’S BSK‘’Srtbe mmw" ul,der"ih,n"b"sect'.oV 
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ihe Appointment of a guirJian by Court implies thercmo'tl of the one not soap 
pointed iQ M L T 385-5 M \\ N I 9 »i M L J 1077, see also 36 

M L ] 189-SI Ini Cji :-8 . iJinl Ci5 s() 3-37 M 3 *. -7 B , So l«il 
Cas 5S0 

Sub section ( 3 ) —When a pumlitn his heen apponicl for i minor under a 
mil, the District Court cannoi nppomt anoihor person i* j,uiiditn in Ins stead urdcr 
(his sub-section, until It finds nrierdue mvcsttgi ion tint then-ill is intilld 17 H 
560 , see ilsoiti C gj2-l9 C W K* SU-iS In! Cts C 7 a . 39 I‘ R >893 si C 
2 o 6 22 M 40 This section is no inphc-tbte (o n m cupitive wills 54 P R 
i89S,see also 1 6 I- W |45 , 1922 M V\ \ 167-66 IfuP Cas a(& Any provi 
sionm a will made h^ a Hindu tesiitor ippointiui. a (,utrdiin of In* nephew is 
not binding on Court under this subsection S'l I* U R 1911 see ilso 6 InJ 
Cas 1344=8 P R igto Where onl> -i tesiimenttry guirdiin Ins t>een np* 
pointed of a minor's person, a gUMdnn cm t>c appointed ol htsproj>eiiy 13 %V 
R 230 

Persons tntiiltd to tp,,!, hr , f >*■ 

Order lorigoing section uxct-pi on the application 

of— 

(0) the persons desirous of bcins or chiming to b-, the guirdnn ol the 
minor or 

(^) any rchtiie or fnend of the minor, or 

(0 the Collector of the distn t or yi!n.r l> M ir 1 withm *slii h ih minor 
ordinarily icsidts or in vibi !i Ik hat jwojx rty 01 
(d) the CoUcctor having authoiuy tiuh t itKii to ih list to which the 
minor belongs 


wwj w » lu l K 1933 IJUUll 150 A neiltion nl 

objection can be treated as an nppbcaiion 18 C W N 160-17 C r ” 1 

405-16 Ind Cas 900 In m apphciiion for nppoinment of 1 LuinliV^^ 
for a minor ihe Court has really to see what is for the benefit of the 

4 A L J 32 -A \V N 1907 54—29 A 516 After dismissal on nietii 

of the first apphcition a second inphciiion for the ippoiotment of the sime 
person is not mimwinible 68 Iml Cis 291 But a seconl appheauon fnr 
the appointment of inoiher person or an application by mother person is not barrel 
I A 428, 137 P R 1893 A second application is also maintainable when the 
first apphcaiion has been dismissed for default 17 C W N 429 

9 (i) If the application ts with respect to the guardianship of the person of 

- , , J the minor it shall be made to to the District Court 

to jumdKUon mth= ptes ..liete the mwe, 

ordinarily resides 

( 2 ) If the application is with respect to the guardianship of the property of 
the minor, il may be made either to the District Court having jurisdiction In 
place where the minor ordinarily resides, or to a District Court having juns 
tion in a place where he has property 

’r the property 

adiction in the 
application if 
convenient! 

other District Court having jurisdiction 

Notes — This section confening *' 
and disposal of appheanons for the 
taken away ihe jurisdiciioa aUud> 
reference to the same matter a A L 

section mean more than a temporary residence even though 
C. C H Vol 1—207 
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7 , 3 ? r'’ 2/7 = 2i cS Cas.i.^f? C. T*.c<;-es ca ci m dl ts -vidTj- irrsiffJ^ 
t I* q «>♦&- c*" I -^ca-ca. It Eca:^ L. E> ra-*! tni. Cli. 2 =-; 

? Pa” L T 73 -aol’ >i Ca>, Srr 

C’?.tl 3 <=‘ (1)— A' ao”I ci o” w re»i-e^ cLe jas*_- cf cis pe=5=. « 

fe n rt>s' b-* -'ade to t. •* D s — ct Co-— Ea-rar-ju-^i-cnt-ii rr ^ ’raars 

tf I* m o'd A 7 f'a ■'a*. ^"5 A. Cii. ^=! ra L. J _ — 

— Vines' A 23 c« 5 A'fc^Ca^ ,-t2A.Lj '?=. 

10 fi Ift ^ar,;,lica:ia-i3rc'Er^<i5fc7£^iiCoi=c:=^i: 

^ ard m s:2=^-=t 

f 0— c' a^j.' ”A o- j., Pn>:£d=-* It tia a=d Tsr> 

ta* y-i c-f a avi itat s*^ ^ ^ asterta-atsJ, — 

(«) t ^ ra” ”•, %-z, rdjzio-, date cf b -ta, irl c-dr-iry rssiic&ce cf ta- rarrr ; 
(Jf) t “■ r u a f wh»”^ sb-* t» n:ar-*-d, ari?, iT sa, ta-* na=?“ 
and a^“ cf ; . - 

(e) tb* nattn*', s tnatioi, and app-oxitaaf vala* c^ ta^ pnjpfrty, if any, ci 
tf/* rnno- , 

f//) th'- narr »■ an 1 resi ’/nee c/ th- hiTi-g th* cstjdy trpessesron 
M tf/ p/Tv/i fT in» rinof* , 

(/) wfnt r ar r laturr tf tixnn ha^ ,.ni wh'-r*- tb *-7 rend** 

(/) wIi*th‘-T a j/uardjan t/ tf»“ p/Tson oi peop/nty, or both, of the minor ha 3 
^r>-n aj/j/ointed i/y any f>rrjon entitl'd, or claiming to be entitled, 
til'* jaw to ythich tip minjt ii subj'-ct, to mate sneh an appomtm*nt ; 
(/■) wh'“ ' ’ to tb» Court, or to 

• of the th» person or 

» “n, to what Court and 

with wfiH rmult , 

(/i) wlPilrT the flpplic.'ition n for the appointment or declaration of a guar 
dUn fii th/* pf-rsotv of ih minor, or of hu property or of both 
(0 «ii m the flppli tuon n to appoint a guardian the qualifications of the 

pK^K/i-'d gunfdnn , 

f/) wti-rr 111- api.li Him II to dcchrc a ivrson to be a mardian, the 
yfotindi on win h that penon claims , 


y ) Ute tatiui *1111 li Invt, tld to the roaVlti^ of the application : and 
(0 ®»ch other intli ulyi jf any n mav be pn scribed or as the nature of the 
npphcation m I rn it n <c nry to state 


(0 It tlie nplillcilloii 1 , iniJt liy tin Collector, it shall be by letter addressed 
totlicCourt.niiOforitirdcdbyitoit or ;n yiicli other manner as may be found 
Xraloit'c.T ’ P’'"'™''"'" mentioned in 

'*' ■ ■ ^ntt^ Ity a Ileclaration of the mllingncss 

■ , , tlcclnratton must be signed by him, and 

Noti’n-Aniiiilirallnii.hiii.llleintl.efotm mc„„o„sj „„s sss,,„„ „ 

, ,11,1 irrr.sat) dal a cc,tii„„ ap, W„„„ i ,,, m„Ie i„ A' 

In It Is Ittliiiii to! i I U loyy Hic . m ssirai to oivc in the aonliiaonn it,; 
■ cseist I’llticiitiii lilciiiltiiieil 111 .ill. .cclioii (tlntiololr.lmcmol .ub.fSa^ryl 
mil non ol'tiMicC I ihc jTOcrlurc hit down m jccfton ir ire r-mrl \rrr,nO.,V, 
tl« vtUdi Mtiatr il^ traced ag, «ad the oUct nppointiS the Sd^an 

d am nor 1 ' K loio -“4 V L K ,9,0-6 Ind C« 6^5 TI^ caise 
«llch tcl to the imV.rK rf ,» c 1 , canon *lodi be snicd ,c c W N ic? 
IlcftKCoft c minor , lo ll be frosel 4 |nl Cas 744 An application shouYd 
notivc ii"'-‘b> »•’*"’ V, "I*" ”** «»nor wiH alMln the age of iS veare a few 
ti >mhs nher 3tt J 1 U Ini Cm 47S , ,8 Ind Cas 087-17C W 

tt 450 1 WWP I K 4 i 9 ,f»C 19 / / / * 
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11 (i) If the Court IS silisSed that there is ground for proceeding on the 

Procedure o„ ad»,s.c„ „r 

application thereof, and «use notice of the application and 

of the date fixed for the hearing,— 

(a) to be served m the manner directed in the Code of Civil Proce 
dure on — / 

(0 the patents of the minor if they are residing m British India, 

00 ■ _ y 

(»<■) 'r 


(iv) ■ , 0 

of the application should be given , and 
(&) to be posted on some conspicuous part of the Courthouse and of 
the residence of the minor, and otherwise published m such manner 
, as the Court, subject to any rules made by the I^igh Court under 
this Act, thinks fit 

(*) The I^cal Government may, by general or special order, require that, 
when anv part of the property, described in a petition under section 10, sub 
section (i) IS land of which a Court of Wardscould assume the superintendence 
the Court shall also cause a notice as aforesaid to be served on the Collector in 
whose district the minor ordinarily resides and on every Collector in whose 
district any portion of the land is situate, and the Collector may cause the notice 
to be published in any manner he deems fit 

(3) No charge shall be made by the Court or the Collector for the service 
0: publication o( any notice served or published under subsection (2) 

^otes— Non observance of the procedure laid down in this section is a grave 
irregularity 58P \V R i9io»74 P L R 1910^6 lod Cas 645, see also 17 W R 
269 , soind Cas 578 

Sub-eeotion ( c) — Failure to comply with the provisions of the section as to the 
service of notice of the application IS not a fatal defect which would invalidate the 
proceedings of the Court, as alt the parlies interested are already before the Court 
l6Ind Cas 900=® 17 C W N i6o*»l7 C L J 405 But an order, appointing a 
person to be the guardian of the person and property of a minor without giving the 
person having the custody of the minor an opportun ly of adducing evidence to show 
the unfitness of the person applying to be appointed guardian, and w thout fixing a 
dale for hearing of the petition, IS bad and ought to be set aside 20 Ind Cas 573 .see 
also 18 O C 66 = 27 Cas in , 6 Lab L J 219, 73 Ind Cas 255 But non 
service of notice on a person remotely interested will not vitiate proceedings 73 Ind 
Cas 2SS 

Sub section (2) —No nonce is necessary where the prayer is only for appoint 
meat of a guardian of a minor s person 25 Bom L R 1232 


12 (i) The Court may direct that the person, if any, having the custody 

. , of the minor, shall produce him, or cause bun 

Power to make interlocutory to be produced, at such place and time, and be 

0^d“m“nS°ptSZf 0“ 'p“ '"b'' '1^"°!’ “ “ “d’' 

500 and properly '""porary custody and protection 

of the person or property of the minor as it thinks 


proper 

(2) If the minor IS a female who ought not to be compelled to appear m 
public, the direction under sub-section (1) for her production shall require her 
to be produced m accordance with the customs and manners of the country 
(3) Nothing in this section shall authorize, — 

(a) the Court to place a female minor in the temporary to 

1 , jQf a 
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(b) any person to whom the lempotary custody and protection of the 
property of a minor is entrusted> to dispossess, otherwise than by 
due course of law, any person in po>session of any of the property. 

Scop© —This scciion authorises the Court to make an order for temporary pw 
lection of the person of a minor and the power is not exercisable after the 
protection of the minor aC W N 521 So the Court can grant injunction res 
training the marriage of the minor Ibid, see also 7 Lab L J 30 = 86 Ind Cas 
226, 8C 266 But an order sanctioning the marriage of the minor is not comp“tent 
under this section 44 B 690 = 57 Ind Cas 79 The Court can put the guardian in 
possession of the minor 37 A 515=29 Ind Cas 416, 13 P R 1897 The Court 
has power to appo nt a receiver for the protection of the minors property 36 B 
20=11 Ind Cas 634=“ 13 Bom L, R 487 , - C 3 S 7 , 90 Ini Cas 611=26 P L R 
576 But a rival claimim should not be appointed a rece ver 17 C W N 974 
The Court may also direct the payment of money belonging to a minor into Court 
13 Bom L R 487=iiln(i Cas 5 S 4 . but sec 24 ind Cas $ 8=11 A L J 788, 
3S L R 52 = 2 Ind Cas 367 The custody of the raunsif undenn order of the 
Court for the temporary custody and protection of minors property is the custody 
of the Court and is not contrary to the provisions of s 12 (3) (b) For the 
words any person m that section do not include the words ‘ the Court ’ to P 
R iSgS 


13 On the day fixed tor the hearing of the application, or as soon 
.. , , . , afterwards as may be, the Court shall hear such 

Hea.vog ot tvidence before be adduced in support of, 

maVioE of order or m opposition 10 , the application 

Notes— Where a District Judge m appointing a particular person as guardian 
„j I J J nj II and 13 and failed to consider wbe 

MCity a fit person and whether the appo 
procedure is maienally irregular 1933 
or the appointment of guardians are not 
of evidence and procedure The Court 
S3 Ind Cas 320= A I R 1925 Nag 
• Ind Cas 6t6=A I R 1925 Lah 565 = 26 

• « 976 , 38 C 783“ J 4 C L J 226-10 Ind 

V , • ’ . , Cas 19, , 3 O W N 98s , A I R 

1936 Lah 117^ An order appoiniiog a person to be the puard an of the person 

having the custody of the minor 
f u iRtuess of ihe person applying to be 
for the hearing of the petition, is bad 
■ . . ~ ’ lealmg 

‘ ’ “ Itself 

intention, and no doubt u was contemplate . 

;?c'^;Srr.'rb:r.ar 

■- 698, butnesre 


Prooeduro— The procedure is not intended to be summary A I R 1928 
Lah 10^ ' 

14 (0 If proceedings for the appointment or declaration of a guardian of 

Simultaneous proceedings in of"\hSc*Ss»«r h"li 

different Courts ®‘ Courts shall, on being apprised of the 

proceedings m the other Court or Courts, stay the 

proceedings before itself 

(2) If the Courts are both or all subordinate to the same High Court they 
shall report the case to the High Court, and the High Court shall determine in 
which of the Courts th- proceedings with respect to the appointment or declara- 
tion of a guardian of the minor shall be had 

(3) In any other cas' in which proceedings arc sLajud under subjection (i), 
the Court shall report the case through th'* Local Gorcrniaent to tbs Governor- 
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General m Council, and the Governor General m Council shall determine m 
which of th* wourts the proceedings with respect to the appamcment or declara 
lion of a guardian of the minor shall be had 

Courts,— The word ‘Coun does not include a High Couit 26 C 133 

15 ( 1 ) If the law to which, the minor is subject admits of his having two or 

A j , . more joint cuardians of his person or property, 

of Buarfianr “'’otb, the Court may, if .t thinks fit, appoint or 

declare them 

( 2 ) On the death of a father being an European British subject, who has by 

will or o * ^ " a guardian of his 

minor ch the child jointly 

with th-* 

( 3 ) On the death of a mother, being an European British subject who during 

the incapacity of the father of her minor child, has by will or other instrument 
to taVe effe< * ' ' iild, the Court may, if 

the father b guardian of the chuld, 

or guardian by the mother, as it 

thinks Gt 

( 4 ) Separate guardians may be appointed or declared of the person and of the 
propert) of a minor 

(5) If a minor has several properties the Court may, if it thinks fit, appoint 
or declare a separate guardian for any one or more of the properties 

Notes— There is nothing in the Hindu Law which prevents ihe Court Irom 
appointing more persons than one as guardian of the person ofa minor 48 Ind Cas 

7 S 

Clause ( 4 ) —46 M 873 

16 If the Court appoints or declares a guardian for any property situate 

beyond the local limits of ns jurisdiction, the 
o^gS^rdiTn for property be junsdicllon m the place where the 

yoodjuiisdiction of ihe Court properiyts situate shall, on production of a cetti 
htd copy of the order appointing or declaring 
the guardian, accept him as duly appointed or declared and give effect to the 
Order 

Note*^ T ~ I t.» A proceedings 

might be the fact of the 

appointmr ■ luly appointed 

and give i and does not in 

any way vhen appointed 

generally ■ »2A Uj 460 

SVhere a person has been appoioied under ihe A*t as guardian of the pro^ criy and 
, person of a minor, he becomes the guardian of the property of ihe minor, in which 
ever district or districts the property may be situated The effect of the appointment 
IS that he becomes certihcated guardian for all purposes until he is d scharged and 
cannot lay aside his status as such and pose as a natural guardian fitJ 

17 (i) In appointing or declaring the guardian of a minor the Court shall, 

Mau«s to beoons.aoredby ot this sectioit, bo 

the Court 10 appointing guar B***®C“ by what cons stently rsuh the law to 
dian which the minor is subject, appears, in the cir 

cumstances, to be for the welfare of the minor 

(a) In considering what will be for the welfare of the minor, the Court shall 
have regard to the age sex and religion of the minor, ihe character and capa 

city of the proposed guardian and his nearness of km to the miror, the wishes, 
if any, of a deceased parent, and any existing or previ us relations of the pro^ 
posed guardian with the minor or his property 

(3) If the minor is old enough to form an intelligent preference the Court 
may consider that preference 
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(b) any person to whom the teraporary cuUocly ind protection of the 
property of a minor is entrusted, to dispossess otherwise than by 
due course of law, any person m po»ses 3 ion of any of the properly. 
Scope —This section ftuihonsts ihe Court to miVe in o Icr for temporary pro 
teciion of the person of a tniior and the poter is not exercisable aficr ihe 
protection of the minor aC \V N 5 ** So the Coirtcan i,rani injunction res 
training the marriage of the minor Ibid, see also 7 I ah L J 3o»86 Ind Cas 
226, 8C 266 But an order sanctioning the marrii),e of the minor is not competent 
under this section 4* 13 69o«»57lnd Cas 70 The Court can put the guardian m 
possessionof the minor 37 A 5!S = 29lnd Cas 416, 13 P It 1897 The Court 
has power to appoint a receiver for the protection of the minors properly 36 B 
2os=ii Ind Cas 634=ai3 Bom L R 487 , 2 C 357 , 90 Ini Cas 6tl*»26 P L R 
576 But a rival claimam should not be appointed a receiver tyC W N 974 
The Court may also direct the payment of money belonging 10 a minor into Court 
13 Bom L R 487*» 1 1 Ind Cas S 54 , *‘ot ste 24 Ind Cas 518*“ 1 2 A L. J 788 , 
3S L R 52s!»2 Ind Cas 369 Ihe custolyof the munsif under an orderof the 
Court for il e temporary custody and protection of minor's property is the custody 
of the Court and is not contrary to the provisions of s I2 (3) (b) For the 
words any person in that section do not include the words ‘ the Court to P 
R 1898 

13 On the day fixed (ot the heaving of the application, or as soon 
at f h.fnt.. afterwards as may be the Court shall hear such 

mataoBcto-der or m opposition .0, the application 

Notes— Where a District Judge m appointing a pirticular person as guardian 
Ignored the procedure laid down in sections it and 13 and (ailed to consider whe 
ther the guardian was by ' and whether the appo 

intmcntisfor the welfare . lerially irregular 1923 

Nag 36 , 68 Ind Cas 29 of guardians are not 

summary and regard must procedure The Court 

must hold an enquiry an ^ jeA 1 R rose K-.J' 

233 . 89 Ind Cas 865 . 26 P L R 164, 87 Ind Cas 646»A I R 1925 Lah t6eVifi 
P L R 255 63P L R 1917-41 Ind Cas 976 . 38 C 783- 14 CL ^ 226- 
Cas M4 . 109 P L R 1912-15 Ind Cas 195 3 0 ^ W N98s,\ I^R 
1916 Lah 117 An order appointing a person lo be the guardian of the nerron 
and property of a minor ivill out gmng the person having the custody of tL S? 

person applying to be 
le lor the hearing of the petition, is bad 
In® procedure ig be followed m dealing 
definitely pte«cribed \n the Act uself 
. ... . de of Civil Procedure show the general 

intention, and no doubt it ^s contemplated that the code would usually be tl force 

:£';n\S^rto"a;’b.Tratn % M 
7 A?g7“' ^ 

Procedure —The procedure is 
Lah loS 

14 ( 1 ) If proceedings for the appointment or declaration of a guardian of 

Simultaneous proceedings in x"ii Courts than one, each 

different Courts Z O” being apprised of the 

, , , „ proceedings m the other Court or Courts, stay the 

proceedings before itself 

( 2 ) If the Courts are both or all subordinate to the same High Court, they 
shall report the case to the High Court, and the High Court shall determine in 
which of the Courts the proceedings with respect to the appointment or declara 
tion of a guardian of the minor shall be had 

( 3 ) In any other case in which proceedings are stayed under sub-section (i), 
the Court shall report the case through the Local Government to the Governor* 


not intended to be summary AIR 1928 
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General in Council, nnd the Gorernot General in Council shall lielerminc in 
which of th’ ^ourts th» proceeding-, with rcsp^’ct to (h. appainttnent or dechra* 
tion of a guardian of the minor shill be had 

Courts, — The word 'Conn docs not includ" a H gh Court 56 C 133 

15 (1) If the law to whn.h the minor is sabj i-t almifs of his ha\ing i^\o or 
Appo.nimcm or declaration r°' ’’ropcity, 

of stleral guardians 0 ^ '‘Ppoint or 

declare them 

( 2 ) On the death of a father, being an Curop an British subject, who has, by 

will or other instrument to talwc elTi.a on his death appointed a guardian ofhn 
minor child the Court may appoint the mother to be guardian of the child jointly 
with th guardian appointed b} th f»iht.r ^ 

( 3 ) On thi. death of a mother, Ixing an Earopt.an British subject, who dunne 

the incapacity of the father of hurnuior child has b> will or othLr instrument 
to take effect on her death, appointed aguaidiin of the child, the Court imy [f 
the father becomes capable of acting, appoint him to be sole guardian of the child 
or guardian of the child jointly with the guardian appointed by the mother as./ 
thinks fit ’ ‘ 

(• 4 ) Separate guardians may be appointed or declared of the person and of the 
property of a minor 

(5) If a minor has several properties the Court may. if it thinks fit, appomt 
or declare a separate guardian for ai»y one or more of the properties ^ 

Notes— There is nothing m the Hindu Liw which prevents the Court (m 
appointing more persons than one as guardiau of ihe person of a minor 48 inj Qj 

Clause ( 4 )— 46 M. 873 

16 . If the Court appoints or declares 1 guardian for any properly situ . 

yood jutisdiction of the Couit property is situate shall, on production of n (-.mi* 
(icd copy of the order appointing or decla. ' 
the guardian, accept him as duly appointed or declared and give effect lo i?® 
order. 

Notes “ - ■ ‘A, .i... .u. ('a ►» 1 aCaaa 1 nroePAa 

might be ‘’■'bcutl'f' 

appointme luly 

anSlfve ' . “WdJfnS'®.' 


.h”To'e^.7heppo."r„"'^^'? the",?'!.’ 

dian “‘"OJ « subject, appears. ,r •« 

cumstances. to be for the welfare of ih 
(*) In considering what will be for the welfare of the minor, the C 
have regard to the age, sex, and tehgion of the minor, the character ^ 
city of the proposed guardian and hts nearness of km to the miror 
if any, of a deceased parent, and any existing or previous relaii ^*°**l^ ] 
posed guardian with the minor or bis property. ^ I? J 

(3) If the minor is old enough to form an intelligent ptef M 

may consider that preference. ^ 
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(4) Ai between parents who are European Brittsh subjects adversely chiming 
the guardianship of the person, neiibcr parent is entitled to it as of right, out, 
other things being equal, if the minor 15 a male of tender years or a female, 
the minor should be given to the mother, and if the minor 11 a male 0* an age 
to require education and preparation for labour and business, then to the 
father 

(5) The Court shall not appoint or declare my person to be a guardian 
against Ins will { 

Tho Court shall be ** ■* ■* * 

the minor isaubjoot— ■ 

to which the minor IS subje " 

ration of a guardian tnus ■ 

subject 5 I n It 133 III ail aiipuuitiun lur j^uarilianship, the wcMare Of the 
minor is ilic paramount consideration, aliliou^'h regard must be had to the recognised 
rigliis of guardianship under the laiv lo M L T 477 , see also 5 Ind ^as 57* i,® 
Ind Cas looi , ii C L ] 632 . 13 O C 140 , 9 Bom L R 923=32 B *50 , 85 Ind 
Cas 624«iq2S Oudh 623 , 4 U HR (1892—1896) Vol 11 418 

Welfare of the minor — Tlie paramount consideration for the Court in an 
appticaiion for ihe appointment of a guardian is the welfare of the minor 
consisienilY with lUe law to which he it -iuhicct 84 I’ R* *8^4 Where 
Court is saiisfied that ic is for the welfare of ihe minor that a guardian 
should be appointed, on order of appointment should be made If ihe Court 
is not so satisfied the order can not be made To appoint a guardian against 
the will of the minor, who is old enough to express an intelligent opinion could 
not be for ihe welfare of the minor 231 1* L R igii-iilnd Cas 478-196 P W 

R 101 1 The guiding principle, in appointing a guardian is the consideration what 

IS best for the welfare or the minor 5 A L J loi — A W N 1908, 51=3 L T 

1303— 30 /V 137 The Court should weigh all l*** ^ ■ 

case aivl decide what would be for the welfare * 

paramount consideration m every case llO C J " 

be considered by the Courr • 

right to be appointed a gu 

vioua relation are very 11 > 

what order would he «« ^ 
for the person 
what order un 

I i iviiu IS likely 
• would have been 
mam question for 


, dve also 29 A 10 , Queen v 
* re MacCralh i Ch 143 , 57 Ind 
A 210, 30 A 137, 33 A 222, 
• ■ • J 81 , 192 P L R 1913=19 Ind 

... . T 477 , 20 A 210, 10 Ind Cas 
. j , - *• aj « , --- //-*y M L I 294 2 M W N 561 231 P L R 

J9li = iilnd Cas 478 • A * ^ *933 (J^h ) 283 loj P L R 1903 loi P L R 
1915=28 Ind Cas So7 18 C W N 119S I2 N L R 35=32 Ind CaS 977,84 

PUR 1915 16 M L J 357 • *935 Pat 44 , *6 Ind Cas 300 

Affe— No guardian should be appointed of a minor who IS nearing 18 years 16 
C 19T231 P L R I9«* = *» Cas 478 , 17 C W N 429=18 lod Cas 985 

ar e v • « 1 other than a female 

■ " lale minor 10 C 15 , 

' ■ 51, It was held that the 

• • see also 13 A 28 
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Religion— The father of in infmt IS entitled 10 siy in what religion 
his infant child should he brought up, but, M the time in a proper case (when the 
father has abdicated bis right), there is undoubted jurisdiction m the Court to dis- 
regard those wishes 25 C 88i«2 C W N 379 46 P W R 1916, /«« Grey^ 
(1902) I Ir Rep K B 684 , S 'V R 23$ But in a Punjab case it was held that the 
father’s change of religion has no effect on his right of RUirdianship 167 P L. R 
1901 “60 P R 1901 So far ns the appointment of other persons as guardians of 
minor IS concerned, a person who ts hhtiy to bnng up the minor in the religion of 
his father is to be preferred 57 Ind Cas 651 , 20 C W N 608 , 32 Ind Cas S97 
But the Court can giie e*’‘cct to the deceased father's or mother’s wishes 22 M L 
J. 247=13 Ind Cas 453 2 P L J 190 21 M 401 Ex-fiar/e A/ourt//or/, isVes 

445 t f!e Kaye (l£6b) \ Ch App 387 A Umdu tatUer is entitled to appoint guardian 
for his child by wilT or word of mouth to the exclusion of the mother, and his right 
would not be lost by his contcrsion to Christianity 7W R 745 22 M L. J 247 = 
<3 Ind Cas 453. Cut a father may lose his right to the guardianship of his children 
when he has permuted another person to mamuin and educate them and it would be 
detrimental to the interest of the children 10 alter the manner of their maintenance or 
the coune oftheir education 5L D R 133 

rM.1- ^ _ J I - , guardian not only 

ncs considered 4 W R 

2* . 3 2 C \V N 191 

*3 IS preferred to a step 

xaoiiiLi y'n.tv-u k . • • ' wrrfjMrA/« lady ts not 

a disqualification 2o\i ' ■ • • . “ 1108 15 C \V N 

676* 1922 Nag 332 - . . • 569 In 

mother IS preferred to a father 5 C 93 Under the Mihomedan taw 1 relai ve of 
a female minor IS preferred to a stranger 9C 599 Under the Mahomet m law a 
mother re marrying for the second Kme forfeits her light loC 15 60 Ind Caa 888 

A .1 R 1924 Oudh 126 itC L J 632 but see 40 Ind Cas 107*32? W R 1917 
A remarried Hindu mother loses her preferential right 10 M L j 309 , 48 Ind 
Cas 75 : 4 A. 195 But >f ro marriage is allowed by caste custom she does not lose 


8 C 960 

ClauBO ( 3 )— Pi* 47 Ind Cas, 817 , WS Nag 233 ; >8C W. N 119S . 38 M 807 
(PC) >2 A L J 81 , 5 L B R.473 ;3S B 50 ,20 Ind Cas 578 , 75 Ind Cas 497. 
Clause { 5 j— 5 B 310,18 c \V N ii^=>2Slrd Cas itz 
18 Where a Collector is appointed or declared by the Court in virtue ol 
. . , bis office to be guardian of the person or nr*. 

AppointmtM or drclarol.on ^ ^ ' Ptl> 

or £oll=otormv,„oo of office Sra«U,.ngh.m ehoU be deemed lo SC.J 
and require the person for tbe time being bolding the office to act as guardian 

*. th, as the case may 5- 

:■ ■ ■ ■ ■ through the CommiM,- 

. . . renort an/t c-x. .‘U" 


report and scheme 
/ 0/ iror*, ^ 


... • ( rt to appoint or ded... 

^ ■ ■ .“^*y a minor 

Unardian not to be appointed nroperty is under the superintendence of a 
by the Court m certain cases of Wards, or to appoint and declare a 

of the person— , , , 4 u u 

(o) of a minor who is a matneo female, and whose hosba 
the opinion of the Court, unfit to be guardian of her 
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(b) subject to Ibe provisions 0! lh« Act with lespect to Etixopearv OtitwU 
sulnects, of a minor whose father is living, and is not, m me 
opinion of the Court, unfit to be guardian of the person 01 the 
minor, , 

(f) of a muioT whose propwly is under the superintendence of a court 
of Wards competent to appoint a guardian of the person of 
the minor 

Notea—' The lurisdiciton and auihoriiy of Courts of Wards are expressly saved 
and TvDi be in any ^ay affected by the proposed \x'it"—SuUment 0/ Oijeeti 
and Rtaiom ^ 

Clause (a) — In the ense of 1 mwicd female the husbvad 1$ th* suardian 

ri.. ifi H. \v « c.r I-JR . tn c bs? Tht Couit cannot 


The Court caonot 
lusbtnd IS unfit 
here the wife is 
1916 Under ibe 
minor daughter 

5 B L R 537 , 


of her person, if he IS not unfit 23 W U Cr i78^« 17 
appoint any oih 

A I R 1924 L • 

fegahy mariiCr 
Muhammadan 

who has not attained puberty m preference to her husband 
rr C 649 

Clause (bj —Where a father IS living this scct'on forbids the Court to appoint 
or declare a gurdian the father being deemed the naiunl guardian without appoint 
tnent or declaraiian U B R (189* i8n6) Vol ll p A13 This section pre- 
' *1 •-» ' sard an of the minors person unless the father is 

U B R (1802—1896) Vol n 412 » see also 83 fnd 
Oudh 282 12 O L j 44i'»i OWN 543"*87 
I 1 , 86 Ind Cas 957-19*5 Mad 1085, 39 M 473® 

*• / 27“? L R 330-95 Ind Cas 558-A I R 1926 

Lah 396 As to whether this sect on is conirolled by section 17 vide 47 fnd Cas 

1871.12 S L R t4 j\ Ind Cas 443-‘t9 N L R 45 The word * father ' means 
father of a child born in wedlock 36 Ind Cas 646-8 L B R 4i5**9 L T 
205 , but see U DR (iSgt 96) Vol ll p 413 It includes adoptive father ji B 
L. R 171 » 5 L Q R iji Tho Act cives the fither no superior tight to the 

ircumstances it may be 
property a« regards 
immary powers of the 

. w au 1 voaeu tne Court will not support the rights of the father against the 
interest of the ch Id A father may lose his rights to the gonrdianship of his children 

when le has permuted ano her oersoo to ma f>»» « und .ra . and it would 

maintenance 
> , 12 A 213 , 

' ond marriage 

w - ^ u -ic loi sLirnciene to deprive the father of the guardianship of his 
minor sons by Ills first wfe ipij M W N 414=29 fnd Cas 740, but see 39 A 
210 The /aiher is not cl^eprived ofijis right by mere c’ange of religion 47 Ind 
Cas 817-12 S L R 14 84 p R 1894 but see =5 C 888, ii S L R 17=41 

Ind Us 571 . see also 1 A 549, 46Boin 4IS-A I R 19*2 Bom 278-64 Ind 
Cas 576 The Coortcan not declares father or any other person when the father 
ij 1 ving as the guardian of tl e minor unless he is considered unfit 24 Bom L R 
77q-A I 518. 38 M Sod P C , €3 Ind Cas 

308 . 1925 Oudh 382 II O L J 537, 48 Ind Cas 60 , 12 0 L J 441 , r 6 Ind 
Cas 9i7 » 7‘ ^ ^ *97^ Rang 120 , 46 A 706 But according 

to Madras and Calcutta H t.h Courts application by husband nnd father is comoetent 
44 C L J 40 S6 Ind Cas 646 ^ 

Clausa (C)— Vide 24 )nd Cas 944, 25 Bom L R 1232 77 Ind Cas 702 


CHAPIER in 

Duties, Rights, and liadxlitiss of guardians 
GtTttral 

20 (i) A guardian stands m a fiduciary relation to bis ward and, save as 

, c „,v provided by the will or other instrument, if any. 

Fiduciary relation oi g wbidi he was appointed, or by this Act, he 

than to ward make any profit out of his office 
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(s) The fiduciary relation of a guardian to his ward extends to and afLcta 

purchases by the guardian of th* properly of the ward, and by the ward of the 
property of the guardian immediately or soon after the ward has ceased to be 
a minor, and generally all transactions between thena while the inQuence of the 
guardian still lasts or is recent 


Notes — “This section hjs dmvn certain general propositions based on 
the fact that guardianship is a trust, and that the relationship between guardian 
and word is one ubernmi fidei, not only while it lasts, but even after it 
has ceased to zi.\%i’^SiUenient 0/ Oljects.and Rexsons, See also 30 B 591 ,54 
ind Cas 926=157? ll 1919 , lilnil Cas 674 = 33 P L *912 13 B 61 An 
Oflicial Trustee can(5W*l>8 appointed guirdian of ilie property of a minor 
ig’S Bom 69 

21 \ minor is incompetent to * j f . . 1 ^ 

^ , . own wif( 

■''' member 


as guardians 


or child of another minor member of that family. 


Scope of the Section — * The second mmor argument is based on section 21 
of the Guardians and Wards Aci, which impliedly assumes that a minor is (a) 
compeleni to act as guardian of his wife and child fb) that he is compe 
tent 10 be the managing memher of an undivided Ilmdii family and that 
(c) he IS as such manager competent i«> he the guardian of ihe wife or child of 
another minor member of ihai fiinilv Ti>i> iinal clause Ins ,.01 its own implication 
that while any other minor is compel n to be ^.u ir li in of hu iv ife or child, a minor 
who IS a junior member of an undivided Jl n lu fiinily ■$ not competent to be guardian 
esen of his own wife or child I am very doubtful whether a minor con at all be 
the managing member of a Hindu family though he is ihe senior male 
member ‘Guardian* m section 21 is evidemly intended to include the 
guardianship of both person and property It does seem anomalous that a 
minor could be made guardian of the persons of his wife and children, that is, 
entitled to the custody onheir person and the management of their property, while 
his own person 1$ subject to the custody of the legal guardian of liis person and 

his properties which are under the management of the legal guardian of his proper- 

ties But this particular section 3t cannot, m my opinion, be held to derogate from 
the rights of the legal guardian of a minor's own person I might venture to suggest 
that the Lcgislittirc sliould amend section 21 by omitting the portion following 
' r his Wife and 

• se his conjugal 

J power to inter- 
anship of their 

. . • . , Per Saiitsiva 

I ». •• » ’ ’ t chilli includes 

3^2 But It 


22 A guardian appointed or declared by the Courh shall be entitled to 
Retnuneral.onoteu.rUnn ?»cli tllonwe. if nny. M tlw Court thiaVs 8^ 
for his care nnd pains in the execution of h^ 


(f) , When an officer of Ihc Goactnmcnl, as such officer, is so appointed 
or declared to be guardian, such fees shall be paid to the Government out of 
d Local Government, by general or special order 


Notes This section gives d Swrction lo the Judge m the matter of allowm.. 
atlowan'eandass-chnoapptaUiesagaiost hs order 24 B 95=1 Bom ^ ^ 

547 , see also 4S P R 1901 , -s led Cas loS-.\ 1 R 19-5 0 “dh =60 ^ ^ 


23 . A Collector appointed or declared by the Court to be guardian of th. 
Control of Colleror, as Pj’r'On or property or both, of a minor, shall m 
guardian oattwi connected with the guardianship’ ^ 

Dis ward, be subject to the control of the 


C C H. Vol I~2 o8 
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Government, or of such authority as tint Government, by notification in the 
ofScial Gazette, appoints in this behalf. 

Notes — Where the Collector is nuihonscd liy the Iloird of Revenue, as Court 
of Wirds, to ruse a lorn on moriRige of the ward a properties, he can delegate h'S 
powers to the manager aciing under him The maxim (feUxatut non fioles delt' 
_ . 1 < « » . • «- ,^f,y nariicular 

• •" • implied from 

■ ■ ■ *. • the Court as 

guardian of the property of a minor has got special pov*crs under this section ai^ 
section 29 which limits the power of a guardian does not apply to a Collector 9 ® 
Ind Cas 17=528 Bom L R 628 


Guatdi t« of the ferions 


24 . A guardian of the penon of a ward is charged tvith the custody of 
the ward, and must look to his support, health, 
and education, and such other matters as law 
to which the ward Is subject requires. 


Dunes of guardian of the 
person 


Custody — A guardian is emuled to ihe custody and control of his ward Tv. v 
Johmon (1724) 8 Mod Rep 214 /'lemntrtf; v Pratt (183$) i L J 194 R. v Itely 
5 Ad. & Et 441 , (1873) L R 8U t$3 


Education —A pow e- 


Co/tion V Hfeirrit r bA n r nr,^> 

0 

t . 

} < 

s 

inu Cas 1045 

t>al r. .. ... . 4. 


But he must be educated accor- 
Clever (1789) 2 Bro C C 409 , 
'7 n (fl) In matters 
parent, so far are 
•• I per Lord Cotton 

be shaped in such 
idopnon 5 P. L T 


.au V.V .. u,. V v.^ . V.V. iiucueieu with only where he has waived or abdicated his richt 
f n? 7^0^^ A V V 0852 ) 20 L T 183 . Re Newton (1896) 

i,Pno/1So?!d ’ ^ death th^e 

Tn 7S 1. ■■ Re Newbury i Ch 

App 263 ,11 J ^ 

Hakswort! ption can be made on the 

. 8Ch App 622 ,/;.Ctofo, 

(1882) 21 ch . w 1 X43 C A. 

And such other matters— It « doubtful whether these words include the 
marriage of the ward 22 B 509;2SC L J ssi = 38Ind Cas 787 WheTcapeison 
appointed guardian under the Guardians and Wards Act is also the guardian for 
marriage under the rules of Hindu law the Court can give proper directions for 
marriage 16 C W N 447 22 Ind Cas 831, 13 Ind Cas 251 Where even the 
guardian for marriage is a different person there even be should apply to the District 
Judge for an order 42 C 351 , see also 40 Ind Cas 136 , 20 P, L R 1014 . 24 
Bom L R 845 . 32 B so , 39 M 39 M 473 \ 57 Ind Cas 651 , 40 Ind Cas 136, 
50 Ind Cas, 998 
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25 (t) If a ward leaves or IS removed from the custody of a guardian, 

_ , , , , of his person, the Court, if it is of opinion that 

ofw It will be for the welfare of the ward to return, 

to the custody of his guardian, may make an order 
for his return, and for the purpose of enforcing the order, may cause the ward 
to be arrested and to be delivered into the custody of the guardian 

(a) For the purpose of arresting the ward, the Court may exercise the 
power conferred on a magistrate of the lirst class by section 100 of the Code 
of Criminal Procedure, i 898 . 

(3) The residence of a ward against the will of his guardian with a person 
who IS not his guardian does not of itself terminate the guardianship 

Notes — A father according to the Hindu law is cniuled id the custody of his 
minor children 46 A 70j = 83lncl Cas 24 , sec also R \ T'/ior/^, (ifS96) Cart 384 , 

44 A 587 = 1922 All 3a3 ,73 Ind Cas 948 84 P R 1S94 , 25 C 881 , but see 1925 

n ju .0. Cl.- o -T- . f .1 — j,g obtained by a 

• ■ ■ ■■ ■ Ant^Usey v Ossory 

. • ■ ■ . ‘ , 38 M 807 , 43 M 

i ■ 137 P R 1893 

A certificate of guardianship is a preliminary necessity for obtaining custody of an 
infant A. 1 R 1925 OuJh, 282 A ftiher cannot apply under the provision of this 
*■"“ — r . L. . , I r« r . j Olldll I9J5 257 87 Ind 

I ■ I , 40 ll foo 86 In! C i» 957 N i R i)35 

*' ' i \\ 44 M I I 1 I fi I <.r ii I H he ippoimcd 

) I Ilia i \ t t ihi. provisions 

efseaioni9 and ihcrLfirc 1 1» •] i i r i Tr l , appointed the 
guardian is not maintainable yci as ■ naiur il k > b be c in take proceedings under 
this section for th** custody of the chd 1 I2<) I J 441^^7 In t Cas 1034 , sec 

also48M LJ 179-2 L W 244-86 Ind Ci» 640 27 bom L R 779 The 

father has preferential right over mother 44 ^ 5*57 73 Ind Cas 94S But for 

the welfare of the minor, the minor may dc allo-ved to live Mith mother 68 Ind Cas 
518 So also for the welfare of the minor other relatives can be given custody of 
the minor tn preference to faiher 25 C 881 , 84 P R 1894, 81 lud Cas 1045, 
but see 7 M 29 

Except in cases m which the Guardian and Wards Act provides a remedy by 
application, a suit rtt/rr/ar/rf for the custody of a minor son is the only remedy of 

ihe lather 44 Ind Cas 753=10 Bur L T 186 The custody referred to in this 

section includes both actual and constructive custody The duty of inquiry under 
this section IS cast upon the Court and cannot be delegated 48 Ind Cas 60=21 
O C 894=5 0 L J 516 

26 (i) A guardian of the person appointed or declared by the Court 

Removal of ward from juris- 
diction 

or declared, remove the ward ft ■ ■ . 

purposes as may be prescribed. 

(a) The leave granted by the Court under sub section (i) may be special 

or general, and may be defined by the order granting it 

N''*oa_c.,i — t, .J .. 41 ,- person of a minor by Judge 

s has no power to direct that the 

N 1899, 204 It is objection, 
who resides out of British India 
though there is no express provision to that effect in ihe Act 137 P R 1893 When 
a faiher, who had been appointed guardian of his minor children did not take proper 
care of those children all of whom except one died, and his education was not looked 
; w* father set up a claim m the minor’s money and took another W|/. 

that, from the view of minor’s welfare, he was not a fit and proper guardian anj 
was liable to be removed u A L J 209=19 Ind Cas 65 *' ** “ ““aod 

Casea— A W N (1899)304. 8 M H C R 94, 19 Ind Cas 655 
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27. A guardian of tlic rroptrti of t ward u bound to deal ihcrcmlh as 
- f 1 , cartfullj t. a man of ordinarj prudence rrould 

Duties of gundisn of ,.,o l„s otrn , end, subject to 

^ ^ the pro\isions of this chapter, he may do all 

acts which are reasonable and proper for the realization protection, or benefit 
of the property 

Notes —This section dnes not authorise a guardian to make an arrangement 
ns regards tie minors immovable property which is against the interest ofihe 
minor 7 Ind Cas 214 A guardian appointed under this Act cannot ratify the 
unauthorized acts of another (^uardian 54 Ind Cas all It is rot an act of ordinap' 
prudence on the part of the guardian \\ithm ahis section to admu that lus wards 
were liable lor debt which could not be legally recovered 0 sing to the lapse of lime 
?3 0 C 72 

28 Where a guardian has been appointed by will or other instrument, 
„ his power to mortgage or charge, pr transfer by 

^Powers of testamentary guar exchange, or otherwise immovable 

properly belonging to his ward, is subject to any 
restriction which may be imposed by the instrument, unless he has, under this 
Act, been declared guardian and the Court which made tho declaration permits 
him by an order in writing notwithstanding the restiiclion to dispose of any 
immovable property specified m the order in a manner permitted by the order 

Notea— A tesiaroentary guardian has the r glu and duly of reccivine' the rents 
and profits 01 the lands and of managing lh« personal estate of the ward for the 
• ‘ • ■> • jTiag any shorter per od for 

sec also V ComtihU, 

Cyre v Sh yftibur^ 3 P Wms 
I 0 account for profits and m 

Z7nfr, (1851) 14 Beav 341 A 
guardian under a \\ ill who also apphed for and accepted the position of a. guardian 
under the Act, may be calle 1 upon to furnish security under s 34 of the Act 99 P 
R 1908 A person appointed guardian by Court cannot avoid the duties imposed 
by the Act, by posing as natural guardian 87 Ind Cas 238= A I R 1925 Oudh 
633 The guardian has no power to fritter away the minors property 19:8 
Lah 90 r t I 9 

29 Where a person other than a Collector, or than a guardian appointed 
Limitation of powers of guar or Other instrument, has been appointed 

dian of property appointed or Of declared by the Court to be guardian of the 
declared by the Court property of a ward, he shall not, without the pre* 

vious permission of the Court — 

(a) mortgage or charge, or transfer by sale, gift exchange, or otherwise 
anj part of the immovable property of his ward, or, ' 

(J) lease any part of that property for a term exceeding five years, or for 

any term extending more than one year bejond the date on which 
the ward will cease to be a miwor 

Notes— A cetificated guardiaii's po»ers are regulated and defined bv tho 
Guardians and Wards Act. and ihc rule of law that, there, being no mutuality in a 
contract to which the minor was a pan> it could not be enforced by him Ld not 
apply to a contract for sale of immovable property entered into by a certificated 
guardian of a m — .u L J 783 = 20 Ind Cas 

916=35 A 499 - Qn minor if pre- 
vious permission 1 . This section forbids 

the guardian to m , . , of his ward without 

the previous permission ol the District Ju Ige 6A L J 491 = 31 A 378=2 Ind Cas 

356 In a suit by a minor, on attaiumg majority to avo d a sale made by”his certi 

ficated guardian, he must make restitution of any benefits which he may have re- 
ceived from such sale before he obtains reUtf a A L. J 460 = A W N 1905 
122 ,seealso3A L J 50 In caves of permission for raisinj, loans the Court should 
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specify the rate of interest 30 A 188 This section, which empowers the Court to 
deal with minor’s property onlj enables him to give p“rmission to the guardian to 
sell such portion of the properties as may be necessary on an application properly 
^ •' I* •'0 po ver whatever on the Judge 

1 anyway 7 Ind Cas 46*12 
of his minor ward with the 
he vendee unless the Courts 
permission was obtained by fraud 25 Ind Cas 810 Even if a Court has guen 
sanction under s 29 and section 31 (•)* it is not beyond the power of that Coirt to 
intervene and stop the Sale, if It finds something detrimental to the aaards interest 
IS contemplated 119 P W R 1915=29 Ind Caj 804*109 P R 1915 This 
section does not apply to transfers of property made on behalf of minors by their 
guardian 61 P W R I9i8-=i4lnd Cas 554 A certificated guard an is not 

free from the limitations imposed by this section because he or she is a natural 
guard an 47 Ind Ca* 343=61 P K 1918=162? W R 1918 A suit for specific 
performance ofa contract is maintainable where the guardian agrees to sell with 
the consent of the Court 22 C \V N 477*40 Ind Cas 490 Where the 
" ■* - ly without the sanction of the Court the 

but the mortgagee can recover the money 
, A Court guardian cannot sell his wards 

District Judge and in giving or refusing 
sanction tl e Court cons tiers if there is necessity for the sale and whether the terras 
are advantageous to the minor 85 Ind Cas 667 see also 22 A L J S5i=»82 Ind 
Cas j28 


Appeal— Vo appeal lies against an orler of a Oistrct Julgc saicionng a 
mortage in favour of a pan cular perso I i (rcftrencc <0 anther person buch an 
order cannot be ireated u n order rcfu» uk suKt « 10 morigi^e ilO C ■»9 , 
seeaIsoS7lnl Cas asi-A I R 1923 >4 


80 A disposal of jmmovible properly by a guardian in contravenlion 
, , , , of either of ihe two list foregoing sections is 

m^d'e m «n.rav.m'o"a "r voidable as .he loitance of any o.her person 
seciion S8 or secl.on -i) afteoled Ihereby 


Notes —Any liypoihccaiion of a property by the guardian without the permission 
of the Court IS voidable 8A L J 7S4=n Ind Cas 764 So also a permanent 
' '■ the Court 28 A 30=3 A L 

was ihc reriificaied guardian 
■ without previous permission 

. ■» Viral j liable to the extent 

• before he is equitably 

> 1902 193 , see also 

lUL. vv In /oj , 52 mu i-^as 309,228! 209 , 2j rv 2vu— rv W N 1901, 78, 3 
A L J 3 o*A \V N 1905,274 Under sections 29 and 30 of the Guardians and 
Wards Act the sale of a minor s property by his guardian without the permission 
of the Court IS voidable and is liable to be set aside even if it had benefited the 
minor and was a perfectly honest transaction 13 Ind Cas 594 , sec also 16 C W 
N 7x5 = 14 ind Cas 3 i 5 = i6C L / 537 An agreement to pay interest and to make 

loned by the Court, is under 
24 P R 1916=54 Ind Cas 
ourt IS voidable 27 Bom 


Cases--22 A T J 403 ypino Cas 5,6 , 22 A L J 155, lO W N 775 
A I R 1928 All 77 ’ 

3 1 (i) Permission to the guardian to do any of the acts mentioned jfj 

Practice wnh respect to section »9 shall not be granted by the Court 
permuting transfers under ®*cepl in case of necessity or for an evident 
section 29 advantage to the ward 

(a) The order granting the permission shall recite the necessity or advan 
lage, as the case may be, describe the property with respect to which 
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act permitted IS to be done, and specify such conditions, if any, as the Court 
may see fit to attach to the permission , and it shall be recorded, dated, and 
signed by the Judge of the Court with his own hand, or, when, from Rny 
cause, he IS prevented from recording the order with hiS own hand, shall be 
taken down in writing from hiSdictaiion, and be dated and signed by him ' 

(3) The Court may, in Its discretion, attach to the permision the follow- 
ing among other conditions namely . — 

(fl) that a sale shall not be completed without the sanction of the 
Court , 

(6) that a sal© shall be made to the highest bidder by public auction, 
before the Court, or some person specially appointed by the 
Court for that purpose, at a time and place to be specified by the 
Court, after such proclamation of the intended sale as the Court 
subject to any rules made under this Act by the Htgh Court, 
directs , 

(c) that a lease shall not be made in consideration of a premium, or 
shall be made for such term of years, and subject to such rents 
and covenants, as the Court directs 

(rf) that the whole or ony part of the proceeds of the act permitted shall 
be paid into the Court by the guardian, to be disbursed therefrom, 
or to be invested by the Court on prescribed securities, or to be 
otherwise disposed of as the Court directs 


(a) Before granting permission to a guardian to do an act mentioned 
in section 89, the Court may cause notice of the application for the permission 
to be given to any relative or friend of the ward who should, in its opinion, 
receive notice thereof, and shall hear and record the statement of any person 
who appears in opposition to the application. 

Sub sectioa ( 1 ) — In all cases where saocuon is given for ihe raising of loans 
^ ' udge granting sanction 

used and the property 
loans are to be raised 
are entiiled only to a reason 
l8«sS A L J 260 , ri C 379 
, * . \ ^ Where an unconditional 

sanction has been given by the Pisinct Judge to the salcofa property ofthe minor 
by the guardian appointed by the Court be has jurisdiction co order re sale of tbe 
property by auction after the sale has been executed and registered 46 Ind Cas 542 
Sub section ( 2 ) —The provision of this sccitoo, though relating to procedure 
only are imperative and not merely directory raO C 78=2 Ind Cas 237 The 
object ot tbis sub-sect on in manifes ly to ensure that the Court has applied 
Its mind to the requirements of the case and has arrived at an express 

finding with regard to the best interest of the minor I 6 id See 

also 103 Ind Cas 898 A suit to set aside a sale of a minors property 
made on his behalf during minority with the sanction of the District Judge by his 
successfully unless it can be shown that 
sale was not m conformity with order, or 
ud on behalf of the purchaser 49 Ind 
, . , IS section will not cure inherent defects 

that may exist m a sale by a guardian 45 M 429=42 M L J 333=65 Ind Cas 
964 The violation of the procedure prescribed m this section for recording the 
order granting the permission cannot be made the ground of brushing aside the 
finality of ihe order as enacted by s 48 87 Ind Cas 238=A I R 1935 Oudh 

633 38 C L J 213, but see also 89 Ind Cas ^ , 27 O C 284 

Sii^seotm ( 3 )— Vide 26 C W N 218 , 95 ind Cas 421 
Sub section ( 3 ) (d) —No appeal lies from an order passed under this sub 
section 1 Bom. L R i 

Sub section ( 4 ) — The words *any person in the last para of this sub section 
are not restricted in their application to the relations and friends of the rninor It 
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IS the duty of a Court to hear any person interested m an application made on 
behalf of the minor, even though he is not the minor’s friend or relative 10 M 
L T 259=2 M W N 1911, r6s = it Ind Cas 946 

32 . Where a guardian of the property of a ward has been appointed or 
declared by the Court, and such guardian is not 
the Collector, the Court may, from time to time, 
by Order, define, restrict, or extend his powers 
with respect to the property of the ward in such 
manner, and to such extent, as tt may consider to be for the advantage of the 
ward and consistent wito the law to which the ward is subject. 


Variation of powers of 
guardian of property appoint- 
ed or declared by the Court 


Notes —A District Judge has nojunsdirtioo to dispossess third persons from the 
property over which they may be rightly or wrongly in possession, but can at best 
Rive directions to guardian to tahe necessary steps to recover the property 47 A 
313 = 23 A L J 28 = 85 Ind Cas io47=A I R 1935 All 277 

S 3 (i) A guardian appointed or declared by the Court may apply by 
petition to the Court which appointed or declared 
Right of guardian so app- fQj lU opinion, advice, or direction on any 
omted or deebred ^PP'/ present question respecting the management or 
man.g.mtm or properly o" aaminislration of the property of his »aid 
ward. 


{2) If the Court considers the question to be proper for summary disposal, 
It shall cause a copy of the petit on to bs served on and the hearing thereof 
may be attended by, such of the persons interested in the application as the 
Court thinks fit 

(3) The guardian stating in good faith the facts m the petition and acting 
upon the opinion, advice, or direction given by the Court, shall be deemed, 
60 far as reg^ds his own responsibility, to have performed his duty as guardian 
in the subject matter of application, 

34 Where a guardian of the property of a 
Obhgaiions on guardiin of has been appointed or declared by the Court, 
property, appointed or de ^ gujjd,an is not the Colector, he shall,— 
dared by the court ^ 

(a) if so required by the Court, give a bond, as nearly as may be in the 
prescribed form, to the Judge of the Court to enure for the benefit 
of the Judge for the time being, with or without sureties, as may 
be prescribed, engaging duly to account for what he may 
receive in respect of the properly of the ward , 

(,6) t( so requited by the Court, delivet to the Ccurtv wuhm six months 
from the date of his appointment or declaration by the Court 
or wuhm such other time as the Court directs, a statement of the 
immovable property belonging to the ward, of the money and 
other movable properly which he has received on behalf of 
the ward up to the date of deliveiing the statement, and of 
the debts due on that dale to or from the ward , 

(c) if so required by the Court, exhibit bis accounts in the Court at 
such times, and in such form as the Court from time to time 
directs , 

(rf) if so required by the Court, pay into the Court, at such time as the 
Court directs, the balance due from him on those accounts or 
so much thereof as the Court directs , and ' 

(e) apply for the maintenance, education, and adrancement of the ward 
and of such persons as are dependent on him and for the cele-' 
bration of ceremonis to which the ward or any of those oerso 
may be a patty, such portion of the income of the p-or>« 
of the ward as the Court from lime to ume direct 
the Court so directs, the whole 01 any part of the pro 
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Scope —The object of this section is to give the Court, ns representing the ih- 
terst of the minor, certain 'Nummary pofters for the protection of his property As 
soon ns the ward becomes siti jurrt the necessity for the power conferred on ine 
Court by the section censes He r:,nn sue his guardian for an account nnd Mn ratity 
expenditure or dispense with necoums as he thinks 6t jC 'V N 207. ihis Act 
does not prohibit ihe appointment of a person residing out of British Indians a 
gunrdian 65 P R i8g6 

r" • .1 who has niso applied for and accepted the 

■ r be called upon to furni«h security under 

■ ■ fer this section fs to be gnen to the /udge 

• ■ • - ‘he Judge for the time being, with or without 

sureties, as may be prescribed engaging duly to account for what the guardian may 
receive in respect of the pfoperty of the ward *fhere is nothing in the section ot in 
the form of the bond which suggests that the bond ceases, to operate Cither on the 

’ ' J or on the <e«sor of the guardianship otherwise 

i • effect of the order requiring sccunty is to suspend 
sccunty 4 C !. J ita For cases under tins 
^ St 52 = 22 Bom L R 633=58 Ind Cas 213 
Clause Cb) —When appointing a guardian for the estate of a minor the Court 
should direct ihe guardian to file an inventory or list of minor's property in Court 
and should allow a maximum sum for the maintenance, education and advancement 
'the minor, which sum should never beexceeled tvtthoui the leave of the Court 
ilnd Cw 2,45 

y Clause (0) —The filing of accounts by a guardian decs not relief® him of respon 

.<• - -u — « -- w the District 

/ Ind Cas 75 
I Guardians 

,, o lardian who 

had been discharged ounts that it was 

contrary to the intentic y of accounts should be 

held in order to ascerta loolnd Cas6oo. 

Clause (d) —This section empowers the Court to direct the guardian to pay into 
Court the balance due from him on the accounts, he has exhibited in Court, that is 
to say, the balance shown by such accounts and not the balance which the Court finds 

to he due upon taking a separate account of the administration of the property L 

B R (1893— 1900) p 447 Where the amount tbe guardian was called upon to pay 
was not an amount ofbalance due from the guardian as the same had not been paid 
to htr nor was it a balance due on accounts filed in compliance with a requisition 
under this clause, the ord« imjiossing .a daily fine was tt/^ra vires 20 C W N 663 
-.r T « — • _ into Court the amount shown 

* mpel the guardian to produce 
the 

■ ,, ley the direction oT Court 

39 (e) 


iyi2 = io^ t L XN ly*' a guardiani* appuinted under the Act, any applica- 
, f_. A ~ ~ " yjj jjg considered from the point 

might be entitled to be heard 

' • * - a guardian of the property of a 

Power to award remunera- ® requisition made under 

uon for auditing accounts W of secuon 34 or otherwise, the Court 

may appoint a person to audit the accounts, and 
may direct that remuneration for the work be paid out of the income of the 
property.” 

Notes —The Guardians and Wards Act, 1890, contains no specific provision for 
th e auditing of the accounts of minor’s estates and the meeting of the cost of the 
audit out of die estates The audit of such accounts tends to be left to the Judges 
of subordinate Courts or District Court’s ministerial oflicers, who have rarely the 


Inserted by Act jy of 1929 
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- I n to nil ro nf a thorough lest With a view 
e audit of these accounts is 


Suit against guardian where 
administration bond was taken 


scales of remuneration to be granted to the au liters StUement of Objects 
and Reaso ns 

35 Where a guardian appomled or declared by the Court has given a 
bond duly to account for what he may receive in 
respect of the property of his ward, the Court 
may, on application made by petition, and on 
- . w ^ k-ij not been kept, and upon 

y received be paid into 
. the bond to some proper 

bond in his own name 
lead of to the Judge of the 

Court, and shall be entitled to recover thereon, as trustee for the ward, m 
respect of any breach thereof 

Notea — If a guardian of property wastes the property he may be sued under 

' and may ihen 
t • The Court IS the 

Court alone is 
m of Jaw 42 M 
i 40 !nd Car 587 
ardian are 1 able to the heirs of a minor even 
i a bond 44 It 8$2-:2 Dom I R 633058 lad 
remedy for (he real sation of the amount due 

lies from an 
Sign the bond 
ecuted in hia 


1 ’ 
orde 
It IS 
nam 


36 (1) Where a guardian appointed or declared by the Court has not 

c. j . given a bond as aforesaid, any person, with ihi* 

.ea.eor.hdCou.,n,dx. 03 next fr.enci: a, a'i' 
jatcen during the continuance of the minority of 

the ward, and upon such terms as aforesaid 
institute a suit against the guardian, or, in case of las death, against his repre- 
sentative, for an account of what the guardian has received in respect of the 
properly of the ward, and may recover in the suit, as trustee for the ward 
such amount as may be found to be payable by the guardian or his representa' 
live, as the case may be 

(2) The provisions of sub-section (i) shall, so far as they relate ‘to a suit 
against a guardian, be subject to the provision} of section 440 of the Code nf 
Civil Procedure as amended by ibis Act ” 

Notes— A suit brought against ibe guard an of ih** properly of a minor 
the provision of scciion 36 of the Act «s in order even if ihe leave of ihe rtn,. 
obtained subsequent to ihe filing of the pTamt. 44 U 602-22 Dorn. L R 
Ind Cas 540 '^’“57 

37 Nothing m either of the two list foregoing section shall be constr 

GfDeralJiabihiyof guardian of his represenUtiye of 

as trustee remedy agamsl hu guardian, or the 

ttve of the guardian, which, not beirrr 
provided in either of those sections, any other beneficiary or hu ^ 
would have against his trustee or the representative of the trustee 

C. C. H. Vol I— 2 c 9 
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Cases “35 

j-t,S5lcd 7J J-v’ 

Itid CiS 6'^o 


o-' cf i_e Cca— cc** 
*-» r*aaT*d frets 
15“ P U.K 191:. 

▼al dj"y 4p-«^ « 

L R. 1935 
A L J 20. 

157 



S 41] 


The guardians and wards act 


«667 


Clause 39 (h) — A ginrdian residing outside the junsdicuon of the Court may 
be removed under thisdaise I9lnd Cas 6s=ii A L J ”09 , 36 A 280 contra 
AIR 1925 Nag 224 But where a person who at the t me, was res ding outside 
the jurisdiction of the Court is appointed the guard an of a m nor he cannot be 
removed from such guardianship subsequently on the ground that he does not live 
within the jurisdiction of the Court 174 P L R tgie^ijlnd Cas ;;4,A I R 
1924 Nag 2-4 , 19-4 Lah 313 

Re Marriage — In the absence of any claus ’ 

guard an of the proneriy of a awnor that he 
on her re marriage she does hot become 
3? P W R I9i3=i81nd Cas 183 , see also 3i> C ao 

Oldage ■'-Old age by itself raises no presumption of disabllny to manage 4 Bom 
L R 799 * 1 . 

' Appeal — There s nojippeal an order refusing to remove a guardian 

even if the applicant prays for the appointment of himself as guardian instead i 
C \V N 693 see also 23 C 201 iqC 4S7 14 Ind Cas 56 56 Ind Cas 208=18 
A L J 624 , 42 A 514 20 A 433 4^ M 873 3A L J 44 (Notes) 

40 (i) If a guardian appointed or declared by the Court desires to 

D.schargeot guard, a„ looted, «ha°ge? 

( 2 ) If the Court finds that there is sufficient reason for the application, it 
shall discharge him and if the guardian making the application is the 
Collector, and the Local Government approves of bis applying to be discharged, 
the Court shall in any case discharge him 

SI 1 . „ . r t. lovalofa duly appointed guardian of 

of dismissal has been duly confirmed on 
gallons as before, for removal of the 
L J 959 


Cessation of authority of 
guardian 


41 ( 1 ) The powers of a guardian of the 

person cease — 


(c) by his death, removal, or di'charge , 

(^) by the Court of Wards assuming superintendence of the person of 
the ward , 

(0) by the ward ceasing to be a minor 

(d) in the case of a female ward, by her marriage to a husband who is 

’ ' person, or if the guardian 

■ ourt by her marriage lo a 
, the Court, so unfit , or, 

(<) *n the case of a ward who<e father was unfit lo be guardian of the 

retson of the ward, by the father ceasing to b“ so, or, if ih 
father was deemed by the Court to be so unfit, by his ceasing to 
be so in the opinion of the Court 
(a) The powers of a guardian of the properly cease — 

(n) by hi3 death, remorat, or discharge, 

(J) by the Court of Wards assuming superintendence of tli« pioy^ 
the ward > or 


(r) by the ward ceasing to be a minor 
(3) When for any cause the powers of a guardian c»-ne tbf 
require him or, if he is dead, his represenlaiue, to deliT'r, as 
property in his possession or control belonging to wa • 
in bis possession or conltol rtlaling to an) jast or { \ 

ward 
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(4) When he has delivered the properly or accounts as required by the 
Court, ihe Court may declare him to be discharged from his liabilities save 
as regards any fraud which may subsequently be discov'cred 

Sub section ( 1 ) — a ward cannot sue the son of his laic guardian for a rendi- 
tion of accounts 22 A 332 “A W N 1900 98 A decliralion made byjhe 
Oourt ur-* - ’ *■ 

teciing 
property 

33 D 419=3 Ind Cas 172 

Sub section (3) — A wards suit against the widow and minor sons of his late 

as S 9 r 
Cas 674 
is whose 
j j, “ therwise, 

prior to the passing of the Act t? B 566 No appeal lies from an order passsd under 
the Sub section i Bom L R 822 The guardian must without prejudice to title or 
to anydung which he could establish by stm, be compelled to give up possessiou on 
ceasing to be guardian 14 fnd Cas 574 = 33 P L R 1912 Where the Court 
on the deatn of a minor directed the guardian lo hand over the minor s property to 
a person who claimed as heir of ihe minor Hh action of the Court was within its 
powers under this clause (1918) M W N 440 , see also 42 A 1 = 52 Ind Cas 167 
As regards maintainability of suits by nard against guard an s representative, vide 


present property of the ward 5 C W N 207 , 29 C L J 44— 49 Ind Cas 132 
Until the powers of ihe guardian of the property cease under section 41 (2) he cannot 
be called upon to deliver the property in his possession on behalf of the ward 18 
H L R 184 A I R 1925 Sind 269 


Oases— See '’S L W 642 , 92 I 
92 Ind Cas 196 , 50 M 8a 


I Cas 08 96 Ind Cas 173 , 97 Ind, Cas 578 , 


Sub-section ( 4 ) —Where a previous guardian failed to deposit the process fee, 
which he was requued to put in, for the purpose of nonce being given to the succeed 
inf guardian to come in and inspect the accounts and the Court has made no 
orderdedjnng •- " ,o,t 

lies for the pt, 

C 311 , 23 A L 
after the ter~ 

W N 207 
tho order of c 
R 1918 The ui 
3 Lah L J 364 


nts 34 

' ccoums 

jura 5 C 
ounw when 
1917 = 25 P 

uiiuci iuis Clause must be an express order 6 Pat L J ^ 


42 ^Vhe^ a guardian appointed or declared by the Court js discharged, or 
m under the law to avhich the ward is subject, 
I^Sdiailde-id, d.schargtd or ceasK 10 be enlitkd to act or when any such 


guardian 

removed 


case may be 


guardian or a guardian ..ppomted by will or other 
urt, of its 
a minor, 
th, as the 


Notea —An appeal lies against an order under this section appointing the Court 
of Wards as the guardian of the property of certain minors The order of appoint 
ment expressed to be made under this section is made in exercise of the power 
given under section 7 Section 47 allows an appeal against an order under section 
- ’ ’ =20 Ind Cas 776 An appeal 

ig a person from the guardian- 
■ lardian is competent in as much 

guardian is properly removed 


20 C b J 398 
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CHAPTER IV 


Supplemental Provisiovs 


Orders lor regulating con 
duct or proceedings of guar- 
dians, and enforcement of 
those orders 


43 (i) The Court may, on the application of 
any person interested or of its own motion, make 
an order relating the conduct of proceedings of 
any guardian appointed or declared by the 
Court 


(2) Where there are more guardians than one of a ward, and they are 

.v. 1 ^ _ 4 _ «• * — •- r -velfare, any of them may apply lo 

■ ■ make such order respecting the 


(3) Except where it appears that the object of making an order under sub- 
section (t) or subjection (2) would be defeated by the delay, the Court shall, 
before making the order, direct notice of the application therefor, or of the 
intention of the Court to make it, as the case may be, to be given, m a case 
under sub section (i), to the guardian, or, in a case under sub section ( 2 ) to the 
guardian who has not made the application 


(4) In case of disobedience to an order made under sub section (i) or sub- 
section (2) the order may be enforced m the same manner ag an injunction 
granted under section 492 or section 493 of the Code of Civil Procedure, in a 

case J ‘ r » . . n* » .1 ’ 

the • nado 

the . 

(5) Except in a case under subsection (2) nothing m the section shall 
apply to a Collector who is as such a guardian 


paration 15 C L J 147=14 Ind Cas 380 


,and will 
issue an 
•as 922 “ 
M L J 
tnd Cas 
, Ind Cas 
•s of dis 
■al or re- 


Sub-section ( 4 ) — Vide 23 M 5i7=>ioM L J 305, 14 Ind Cas 38o=isC L 
I 147; 24 M L ] 231 = 18 Ind Cas 922,23 Ind Cas 35t“20 P L. R *214; 
103 Ind Cas 493 


44 If, for the purpose or with the effect of presenting the Court from 
_ , - , , . exercising its authority with respect lo a ward, a 

P^alty for removal of ward g„arj,an appointed or declared by the Court 
fromj„r„d,ct,on removes Ihe ^td from th= lim.K of thi rori.d.o 

tion of the Court in contravention of the proimons of section 2G, he shall be 
liable, by order of the Court, to fine not exceeding one thousand rupee or to 
imprisonment in the civil jail for a term which nay extend to sii months 
45. (i) In the following cases, namely : 

Penally for contumacy 


(a) if a person having the custody of a mnor fails to produce him o' 
cause him to be produced in compliance with a dim 
section 12, sub-section (i), or to do hu utm:«t to ^ 
mmor to return to the custody of his guardian in 
an order under sectiou 25 sab-se«ion (1), or 
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Xi) if a guiidian appomlcd or declared by the Court fads to Je't'« ^ 
Court withm the time allowed by or under clause (i) of section 
34 a statement required under that clause, or 10 exhibit accounts 
in compliance with a requisition under clause (c) of that section, 
or to pay into the Court the balance due from mm on 
accounts in compliance with a requisition under clause («*) o» 
that section, or 


(0 if a cerson who has ceased to be a guardian, or the representative 
of such a person, fails to deliver any property or accounts in 
compliance with a requisition under section 4«t 
the person, guardian, or tenrescniatiTe, as the case may be, snail be liable, by 
Older of the Court, to fine not exceeding one hundred rupees, ana m 
case of recusancy, to further fine not exceeding ten rupees for each day after 
ihe first during which the default continues and not exceeding nve nunoreu 
rupees in the aggregate, and to detention in the civil jail until he undertaxes 
to produce the tnmot, or cau^e biro to b* produced, or to compel his return or 
to deliver the statement, or to exhibit the accounts, or to pay the balance, 
or to deliver the property or accounts, as ihe case may be 


(2) If a person who his been released from detention on giving an under 
taking under subsection (i) fails to carry out the undertaking within the Time 
allowed by the Court, the Court may cause bun to be arrested and recom 
muted to the civil jai) 


Notes —The fact that one of the roinors under the guardianship has ceased lo be 
*“ ” t j ^ , action under section 45 of 


II Bom L R 190 «i Ind Cas 338 


ny property of the ward that 
J 286 The remedies for 
are altogeiher inappropriate 
for defnlcations made by a 
manage the ward s property 


Olauss(a)— Vide IS C L J I47 «lnd C«s 614 17 A L J 577-51 Ind Cas 
B 39 c L J 44 41 Ind Cas 615 , 35 A L J 736.88 Ind Cas 444 4 Pat. 364 


0IauSB(b)-WhercasMrdianoroiledraoIi4s-«is Areclion nflha Couit under 
s 3+ W of tbe Guardians and Wards Act he could be removed from the guard an 
smp under s 39 (e) of the Act Bat such otnisson i» not punishable wuh the im 
position of a fine and th > section docs not m-ike such om ss on punishable 34 P 
R l9i2=»9oP W R 1912=137? L R I9I-, 


Clause (0}— 93 Ind Cas 6i8>*7 Pat L J 473 


46 (i) The Court rnay caff upon the Collector, or upon any Court 

Rnporls by CoIIeclois and ° "P'’'' 

submdiniie Courts mailer arising in any proceeding under this 

Aci, and treat the report as evidence— 


{2) For the purpose of preparing the tepott, the Collector or the Judge 
of the subordinate Court ss the case may be, shall make such inquiry as he 
deems necessary nnd may, for tbe purposes of the inquiry, exercise any 
power of compellmg the attendance of a witness to give evidence, or produce 
a document, which is conferred on a Court by the Code of Civil Procedure 


Effect of the Report-— 'Spsrt from section 46 of the Guardians and Wards 

Act the report called far hy Disiricl Judge IS not evidence 4 Bom L R 800 When 
the report IS called for by the District judge suCh report only is evidence eS Bom 

- .Tj„, , 4,fehut 

■ , an in 

. • • TIgC 
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Uponany Court Subordinate to xt -—Vide 30 \ 137 23 B 698 18 C W 
N 37 , 26 B 7 i 6>=4 Bom L R 511 7A L J 328*6 hid Cas 565 


Report of Collector— It is only when the District Court calls upon the Collec 
tor for a report under this section that it is mcnmbent upon the Court to treat it as 
evidence 25 Bom L R 1232 


Orders appealable 


47 . An appeal shall lie to the High Court 
from an order made by a * Court, — 


(a) under section 7, appointing or declaring or refusing to appoint 
or declare, a guardian or, 

(i) under section 9 , sub section (3) returning an application , or, 

(r) under section 25, making or refusing to make an order for the return 
of a ward to the custody of his guardian , or, 

(if) under section 26, refusing leave for the removal of a ward fro n the 
limits of the jurisdiction of the Court, or imposing conditions 
with respect thereto , or, 

(<) under section 28, or section 29, refusing permission to a guardian 
to do an act referred to in the section , or 


(/) under section 32, defining restricting or extending the powers of 
a |;uardian , or, 

(^) under section 39, removing a guardian , or, 

(A) under section 40, refusing to discharge a guardian or 
(0 under section 43 regulating the conduct or proceedings of a guardian, 
or settling a matter m difiereoce between joint guardians or enforcing 
the order , or, 

(7) under section 44 or section 45 imposing a penalty 


96-27 Ind Cas 921 , 3t B 590 An appctUici t » iJic loi'ciuor 
the Poliiical Agents Court 2S M 227 

Clause <a)— 143 P R 1906- u P W R i«)s'*ios PI K ; 
121*18 0 C 66 ,24 Inil Cas 201 . 56 Ini Cw 513 , 17 C W N 
576 , I L W 37 

Clause (b) —107 P R 1919=53 Cas 56”, 33 In I C-is «' 
Clause (o)— Vide 13 P R 1897 , 29 Ind Cas 416 


re > no apj e il 
It doss nut 
oal\ appeals 
>i s M I J 
1.1 u 1 il fro n 

Il I CIS 


Clause Ig) 
an order refusin 

ClausB (1) and U)-Vide i O c 43 -3 H S'7 


appeal feoca 
-as 56-19J 
22C L. J 
9 C \V N 


1 possession ol 


ly wayd flijcjl 33 
• the lll.ui t Jed “ 
minors property 10 I it 1 it o\e* •' 


guardian and ^eiwi t. There is no rigl l of appeal from an cricr nass^. r 
Cas filing the amoant to be arp’ied for tie 

aguardianshipnpP'*^ niofthewardandorthepersoa deperlen' upo- ' 

education and advanc^,, 


[“5f‘p9S*27lnd__C^ 


No appeal les agamsi an order 




after this has been omitted by Act I\, of 152- 
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guardian to pay into Court tlielji'ance due from h«m on seukmtm of his account, 
55 Ind Cas 587 An order reiusing to remove a guardian is final and is not open 
toappeal 42Asi4=i8AL J 624 = 56 Ini Cas 20S The order under section 34 
of tW Act directing the guardian to pay into Court a certain sum of money as 
being the balance due to him on an examination of accounts is not open to appeal 
4 Lah L T 272 , 67 Ind Cas 309 , see also 1923 Lah 89 Where an ordetof a 
District Judge under this Act has not been appealed against the order becomes 
final anl is not therefore Inbleto be contested by suit or otherwise 85 Ind Cas 
667 Where the District Court refuses to take action under s 45 acting on the 
erroneous view that it has f 0 poiver to compel the guard an to furnish fresh accounts 
and to pay the amount due after deleting objectionable items, the order of the 
District Court IS not appealable 22 P L J S^S 3 

48 Save as provided fay the last foregoing section, and section 622 of 
, , the Code of Civil Procedure an^ order made 

Finaliiy of other orders under this Act jhall be -fmhl, and shall not be 

liable to be contested by suit or otherwise *• ~ ' 


Notea — It IS doubtful what is the decree of conclusivencss which is attached 

1 r 913= 1913 M W N 

guardian of an infant was dismissed 
tearing was refused ffeltf that a 
merit as guardian is mamtainAble 
cation as not maintainable Ife/tf, 
he order 17 C W N 472— 18 Ind 
District Judge declining to cojppel 
a persoa m possession of a minor i property to hand u over to tne guirdian 
and referring the guardian to a separalc suit 40 P L R 1912-13 Ind, CAS 326 
■“** 5 ? W R 1912 A Court of revision may loolcinto the evidence to deldtmtne 
vnether - ^ irregulary in the exercise of its 

uUr suit practically to contest 
ffect that the plaintiff is not 
^ 10 chim the guardianship of 

suuunaoy «he provision of this sect on 27 P W R 1916-33 Ind 

essiQfi arAft* . 1 . . 


whether ’ 
jurisdicti 
findir 
er of 


iionSderTirilfandl*? ’ does not cover Sit case of a 

..l,on under 36 M L^.W, lr„li l;«^l°^C0Meet the propnety of ,he 

S5M Cee 587 eeA sn-i8A 
■ 5 Oudh 737 . 8! led Co. *667 ^6 lujj* g,’ ISj N * ^ 

9U Mad 3=7 . I O W N 775 , 92 ,„d Cas |g2 ■ 


49 The posts of any proceeding unde, this Act meludmg the costs of 
Costs maintaining a guardian or other person m the 

Civil jail, shall, subject to any rules made by the 
High Court tinder this Act, be in the discretion of the Court in which the 
proceeding is had 


50 CO 
Power of 
make rules 


In addition to any other power to make rules conferred expressly 
H.ch Court to raplt'dly by this Act, the High Court 

nii,ii wourt 10 CjQjj, . . . 


s,. .j .lut, vuc nign i-ourt 

may, trom lime to time, make rules consistent 
with this Act— 


(fl) as to the matters respecting which, and the time at which, reports 
should be called for from Collectors and suborbinate Courts , 

(i) as to the allowances to be granted to, and the security to be required 
from guardians and the cases in which such allowances should 
be granted , 

(f) as to the procedure to be followed with respect to applications of 
guardians for permission to do acts referred to in sections 28 
and 29 ; 



/ 
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, iSl3 

as to thecuoumstTRce^ in which sudi requisitions as are mentioned 
' / tn clauses^a) (h) (c) and (d) of geetion should be madfc 

le' as to the presemljon of slUements and accounts delivered and exhr 
' bited by guardians , 

0^ as to the inspection of those statements and iccounts fay persons 
interested , 


* ^Kff) as lo 'the audit of accoums under section 34 A., the class of 
persons "Who ’should ^ appointed to audit accounts, and the scales 
remuneration tabs granted to them , ’ 

(g) as to the custody of money and securities for money, belonging to 
wards , 

(A) as to the securities on which money belonging to wards may be 
invested , 


(0 is to the education of wards for whom guardians not being Collectors, 
have been appointed 01 declared by the Court , and, 

(/) generally for the guidance of the Courts m carrying out the purposes 
of this Act 


a) Rules under clauses (n) and (t) of sub section (0 shiU not have effect 
f until they have been approved by the Local Government nor shall any rule 
under this section have effect until it had been published in the official 
gazette 


5 J A guardian appointed, by, or holding n cettifictte of 'idministntion 
A-j-.t.., f A.. . from a Civil Com*, under any enactment re 

'(■“ Act stall tavc n icty be pre,- 
Court ^ ^ cubed, be subject to the provisions of this Act, 

and of the rules made under it m if he had 
been appointed ox declared by the Court tinder Cbaptct II 


Notes— The word guardian in this aeewen when read with definition thereof 
lit s 4 (2} can only mem % guardian who was such at the time when the Aci came 
into force ty B 268 


52 . In section 3 of the Ind en Majority Act iSyC' for the words, ’*eiery 
f , , minor of whose person or property a guardian 

my A« >-« taen or stall ta sppJinwd by sSy Court cl 

Justice, and every minor under the jurisdiction 
of any Court of Wards following shall be substituted, namely— 


“every minor of whose person or property, or both, a guardian other than 
a guardian for a suit within the roeamog of Chapter AX\f of the Code of 
Civil Procedure, has been or shall be appointed ot declared by any Court of 
Justice before ihs minor has aitamed the age eighteen years and every minor 
of whose property the superintendence has been or shall be assun ed by any 
Court of Wards before the minor has attained that age ' 


Notes —The order of a D 1*1 rici Judge vckonwlcdg ng 1 persai as the guard an 
of minor is a dedarmon of such guirdianshtp wifhin the tn'aniag of s yard the 
age of majority in such a case is therefore 2i on ter sec mn 3 of the fnd in 'fajon y 
Aci as amended by ihii section o M L J -4 . sec abo 6 Ic L Cas 6 , 2<> A 673 «. 4 
A L J soywiVW N 1907, a»3 


63 tA' 6 j Ar/ J cf 190S J 


c.cn Voi 


Irsened bj Act sy of I9"‘9. 
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guardian to pay into Court thelaalance due from him on settlement of liis account". 
55 ind Cas 587 An order refusing to remove a guardian is final and li not open 
toappeal 42A5r4=i8AL / Ini Cas 20S The order under section 

of the Act directing the guardian 10 pay into Court a certain sum 01 monty as 
being the balance due to liim On an exatnitiation of accounts i5 not open to appeal 
4 Lah L J 272, 67 Ind Cas 309 , See also 1923 Lab 89 Where an orOtb of a 
District Judge under this Act has not been appealed against the order becomes 
final and is not therefore liable to be contested by suit or otherwise 85 Ind Cas 
667 Where the District Court refuses fo take action under s 4S acting on the 
erroneous view that it Ms ro power to compel the guardian to furnish fresh accounts 
and to pay the amount due after deleting objectionable items, the order of the 
District Court is not appealable 22 P L J 585 * 


48 Save as provided by the last foregoing seetJon, and ^/Section ba2^o^ 
^ , , the Code of Civil Erocedme an^ order made 

F.nalilyofolherordtrs „ndw Ih,, Aclsh.ll! and shall not bs 

liable to be contested by suit or otherwise - ' * 


Notea — It is doubtful what is the decree of conclusiveness which is attached 
to an Order Under this section 24 M D ) 4g=i6 Ind Cas 943>=i9t3 M W N 
36s Where an application for appomtmeni “ ■ * 

for non appearance and an application for a ■ 

Second substantive appt canon for an ^ppo 

Where the District Judge refused such an ap 

that appeal lies to the High Coatt again . < 

Cas 985 No appeal lies against an order of 
a person m possession of a minor s prop> 

p-aA 1. -j » r 1- A lyu-'lj uiu 

ak into the evidence to deidrmme 
Of irregulary m the exercise of its 
j - 1- j .ij — iuv vv N K* u u- •• • . to contest 


tin IS not 
lansbip of 
5«33 Ind 

^ cas* of a 

tequt.llion s 4, (J) X,'“ i*, 

L SU-ISA 

19J5 0.idl, 137 , Sslnd Cas 66, 46 >-«'■ \P ■ ‘7 0 C 28<=A I R 

1914 MaJ 327 , i O w N 775 . 9a loj Cas as’s ’ 


49 1 he costs of any proceeding under this Act, including the costs of 

Costs maintaining a guardian or other person m the 

civil jaij, shall, subject to any rules made hu iim 
High Court under this Act, be m the discretion of the^Court in wLch \he 
proceeding is had 


50 ( 

Poner ol 
make rules 


1) In addition to any olber poirer to make rules conferred expressly 
High Court to ‘“■Pliedtf by this Act, the High Court 
may, from lime to time, make rules consistent 
wilb this Act — 


(a) as to the matters respecting which, and the time at which, reports 
should be called for from Collectors and suborbinate Courts ; 

(^) as to the aljoivances to be granted to, and the secaaty to be required 
from guardians and the cases in which such allowances should 
be granted ; 

(0 as to the procedure to be followed with respect to applications of 
guardians for permission to do acts referred to m sections s8 
and 29 j 
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1 } as to the citcumsfvncc-' »n wlucb sutii leqMisitJons as are mentioned 
in chuses’^a), (b), (cj and (d) of section 3 1 should be raadfe 

c' as to the preservation of statements and accounts delivered and exhi 
bited by guardians j 

[/^ as to the inspection of those statemeoM and accounts by persons 
interested ; 

* "(ff) asio'the audit of accounts under section 34 A,, the class of 
persini *whQ should ^ appointed to audit accounts, and the scales 
remuneration W-jss granted to them 

(f) as to the custody of money and secutiiies for money, belonging to 
wards , - , ' 

{A) as to the securities on which money belonging to wards may be 
invested ; 

ft) is to the education of wards for whom guardians, not being Collectors, 
have been appointed or de«-lared by the Court ; and, 

{fl generally for ihe guidance of the Courts in carrying out tlie purposes 
.of this Act. 


Rules under clauses («t) and (t) of subsection (i) shill not have effect 
until they have been approved by ihe Local Oovernment. nor shall any rule 
under this section have effect umil ii bad been published in the official 
garette 


61 . A guardian, appointed, by, or holding a ceiuficite of adminislration 
. -1-1.,. -r . from a Civil Court, under any enactment re 

pwled by ihis Act shall save a. may be pres- 
Co«rt ^ ^ cribed, he 5uh3.ect to the provi^vons of this Act, 

and of the rales made under it as if he had 
been appointed or declared by the Court under Chapter JI. 


Notes —The word "guardian” m this secuoij when read wuh definition ibertof 
m s 4 fs) can only mean .a guitdian who was such ai the lime when the Act came 
ijijo force 17 B. 26S 


52 . In section 3 of the Indv-m Majority Act rStsi foe the words, ‘'every 
Am=nto.mo( l„,lnn Mijo J"''’?' ’’I'™® I*”™ PmP'tt, agoMdian 

x,iy Act ■' sf**" appointed by any Court of 

, « 7 T„ \ . 3 uslice, and every minor under the lumdiction 

of any Court of Wards, following shall be substiiuted, namely — 

“every minor of whose person 01 property, or both, a guardian, other than 
a guardian for a suit wuVm the meaning of Chapter XXXI of the Code of 
Civil Procedure, has been or shall be appointed or declared by any Contr 
Justice before ihe nunor Ins attained the age of eighteen years, .ind esirv min J 
of v,hos= popmy the juperatradenoo ha. ten o, shaM te OBo„,ed bj am 
C • " ^''‘fote the muHjr has attained that age ” 
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Title or subject 

Extent of repeal 

II of 1S84 

Punjab Courts Act, 
tSM. 

So much of section 29 as has no 
been repealed 

: of 1887 

Bengal NorUt^Wes 
tern Provinces, and 
Assam CWrt Courts 
Act t887 

Clause tb) of section 33, sub-sectic 
(1> 

•[ • 
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Minor % \ si uCn 

S« (C.(| \ 
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Arakan Ui« n«»tr>c« So far as 'jjdaies to XI 
1858 anJ IX 01 tBOi 


* Repealed by 
+ Repealed by 


the Lower Burma Courts Act (6 of t^oo) 
Mad U Act ofr 9 o* 





